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Introduction

This teaching module was developed by the Federal Judicial Center to support
judges and court staff who want to speak to various groups about the history of an
independent federal judiciary. It focuses on the Constitutional Convention of
1787 and the establishment of the judicial branch of government. Other modules
in this series examine the creation of the federal judicial system and debates on ju-
dicial independence. Each module includes four components: background discus-
sion to serve as talking points; a Powerpoint presentation that can be downloaded
to provide a visual guide to the speakers’ remarks; a list of suggested discussion
questions; and selections from historical documents that can be used in discussion
with the audience or incorporated in the speakers’ remarks.

Part I. Constitutional Origins of the Federal Judiciary—
Talking Points

1. Establishing an Independent Judiciary for the New Nation

At the Constitutional Convention of 1787, the delegates shared a com-
mitment to an independent judiciary. They agreed that an indispensable
part of any well-organized republican government was a separate and co-
equal judicial branch that would serve alongside the executive and legislative
branches. But the delegates did not arrive in Philadelphia with a fully devel-
oped plan for the federal judiciary. Most were more concerned with the
provisions for a national legislature and the executive or with the balance of
federal and state authority. The constitutional outline of the nation’s court
system emerged over the summer, often in response to decisions the dele-
gates made about the structure of the executive and legislative branches. As
the Convention delegates proceeded with their work, the importance of the
federal judiciary became more and more evident, although much of the in-
stitutional organization we think of as central to the federal court system
was not defined until the First Congress convened in 1789.

2. Models for the Federal Judiciary

The delegates to the Federal Convention, like many Americans, accepted
certain values associated with the British judicial system. Since the late-
seventeenth century, independence of judges in Great Britain had been se-
cured through provisions for service “during good behavior,” which generally
meant lifetime tenure.
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Beginning in 1776, the newly independent states dismantled the colo-
nial court systems that were generally under the control of royal governors
and established in their place judiciaries that would be important models
for the Federal Convention. Virginia’s constitution was the first to establish
the judiciary as one of three independent branches of government. Some
states provided for judges to serve during good behavior and some man-
dated a fixed salary for judges. In the 1780s, several state courts asserted the
authority to judge state laws in violation of the state constitution, and legal
writers proposed ways to make the judiciaries more independent of the leg-
islature as well as the executive. The framers would look to the experience
of the state courts for lessons about the best ways to make a judiciary inde-
pendent and to ensure a proper separation of powers.

The framers of the Constitution had no practical model of a court to
serve the whole nation. The only court established under the Articles of
Confederation, which served as the first national government, was the
Court of Appeals in Cases of Captures. This body had very limited jurisdic-
tion; it dealt only with the capture of enemy ships and had no enforcement
powers. The proper role of an independent, national judiciary was a largely
unexplored topic when the Federal Convention convened.

Proposals at the Federal Convention

The Federal Convention began its discussion of a new constitution with
consideration of the so-called Virginia Plan submitted by Edmund
Randolph and drafted by James Madison. Madison proposed that the legis-
lature be authorized to establish one or more supreme courts (perhaps with
different jurisdiction) that would hear appeals of cases of national interest,
and inferior courts that would serve as trial courts for national issues. Judges
of these courts would hold office during good behavior, be appointed by the
Congress, and receive a fixed salary that could not be increased or decreased
during their service. A council of revision, made up of the executive and
some federal judges, would review state and federal laws and veto those they
believed violated the Constitution or even those they considered harmful.

Defining the Judiciary

Early in the Convention, delegates agreed that there would be a single su-
preme court and one or more inferior courts, but that decision about infe-
rior courts was soon reversed. During the remaining three months of the
Convention, the delegates engaged in recurring debates on questions re-
lated to the federal judiciary: who would appoint judges? what would be the
term of office for judges? what provisions would be made for judges’ sala-
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ries? who would exercise judicial review of state and federal laws? and what
would be the relationship between federal and state courts?

Appointment—Some delegates, like James Wilson of Pennsylvania, rec-
ommended appointment by the executive as a protection against the in-
trigues associated with a large legislature. Many more supported appoint-
ment by the legislature or by the Senate alone. John Rutledge of South
Carolina, who later served as a Supreme Court justice, feared that concen-
trating the appointment power in the hands of a single executive would
lead to monarchy. Roger Sherman of Connecticut thought appointment by
the Senate would ensure that judges were drawn from every part of the
country. Madison feared that many members of the full Congress would
not have the experience to assess the qualifications for a judge, and he ini-
tially preferred appointment by the more exclusive membership of the Sen-
ate.

Nathaniel Gorham, a delegate from Massachusetts, suggested the mode
of judicial appointment that his state had used since the colonial period:
nomination by the executive and approval by the smaller branch of the leg-
islature. Once the convention decided that the Senate would represent
states equally, Madison suggested that the President be authorized to ap-
point judges but that the Senate be given the right to veto the appointment
by a vote of two-thirds of the members. Only in the final two weeks of the
convention did the delegates agree that federal judges, like ambassadors and
other appointed officers, would be appointed by the President with the ad-
vice and consent of the Senate.

Tenure and removal—The delegates generally agreed that judges should
have tenure with good behavior, but it was more difficult to decide what
was the proper standard of good behavior and who would determine when
judges did not meet that standard. Many of the early state constitutions
followed the British model and provided for the removal of judges by the
executive branch upon recommendation of the legislature. When John
Dickinson of Delaware proposed a similar removal process for federal
judges, several delegates worried that the judges would then be vulnerable
to political pressures. Gouverneur Morris of New York thought
removal of judges for violation of a standard of good behavior required
some form of trial. With no further debate in the full convention, the
authors of the final draft of the Constitution inserted a provision for
removal of judges only through impeachment by the House of
Representatives and conviction of “high crimes and misdemeanors” in a
trial conducted by the Senate.

Salary—The delegates understood that the salary provisions for
judges would be a key to protecting judicial independence, and the
Virginia Plan proposed that judges would receive a fixed, regular salary
that could not be
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increased or reduced. No one challenged the provision to protect judges
from any reduction in salary, which was seen as an essential protection
against political pressure from the legislature. But the absence of pay
in-creases also could make the judges dependent, warned Gouverneur
Morris, who believed that judicial salaries must be regulated by the costs
of living, or, as he put it, “the manners & the style of the living in a
Country.” Ben-jamin Franklin wanted the option of increasing judges’
salaries if the busi-ness of the courts increased. Charles Cotesworth
Pinckney of South Caro-lina argued that large salaries would be necessary
to attract “men of the first talents.” Madison feared that if a pay raise for
judges were pending before the Congress, judges might be reluctant to
rule against the government or the interests of individual members of
Congress. Madison suggested judicial pay might be pegged to the price of
a familiar commodity like wheat, but a large majority of state delegations
insisted on leaving open an option for judicial pay raises.

Judicial Review—The Convention’s longest debate involving the
judici-ary focused on Madison’s proposal for a council of revision.
Following the model of the New York state constitution, Madison
envisioned a council made up of the President and a group of judges who
would review all legis-lation and have the authority to suggest revisions
or to veto an act. The council would also have had authority to review
Congress’s recommenda-tion for the disallowance of state legislation.
Madison, who believed that the natural tendency of a republican
legislature was “to absorb all power into its vortex,” thought it was
essential to bring the executive and judicial branches together as a
check on improper or unjust legislation. He so strongly advocated this
role of the judiciary that he brought the motion up twice after the
Convention had rejected it.

Many delegates thought it would violate the separation of powers
to join the executive and the judicial in this way. Judges should not have a
role in the formation of policy, said Nathaniel Gorham. Caleb Strong of
Massa-chusetts feared that the judges’ role on a council of revision
would under-mine their credibility when they reviewed laws that
were challenged in court. John Rutledge thought judges should never
give an opinion on legis-lation until it was law. The Convention
repeatedly rejected Madison’s pro-posal and left the President with the
sole authority to veto legislation. Al-though the Constitution made no
reference to judicial review, the debate on the council of revision made
clear that many delegates believed the council was unnecessary because
they expected the federal judiciary to exer-cise the power of judicial review
to declare laws invalid.

Organization and Jurisdiction—The proposed Constitution defined
the potential jurisdiction of the Supreme Court and the federal
judiciary, but
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left unanswered many of the questions that had divided the delegates.
Madison’s original plan proposed a series of inferior federal courts to serve
as trial courts, but many delegates, like William Paterson, proposed that the
state courts serve as the courts of first instance, or trial courts, in cases rais-
ing federal issues. After the delegates rejected a proposal to establish inferior
federal courts, they accepted the proposal of Madison and James Wilson to
give the Congress authority to establish inferior courts, thus leaving open
the option that state courts might serve as trial courts for many questions
arising under federal laws or the Constitution. It would be up to the new
Congress to organize the court system.

The Constitution’s grant of jurisdiction to federal courts extended to all
cases “in law and equity” arising under the Constitution, federal laws, and
treaties. Federal jurisdiction also included cases related to foreign diplomats,
admiralty and maritime issues, disputes between states, and disputes be-
tween citizens of different states. With little recorded debate, the delegates
in the closing days of the Convention accepted language that guaranteed a
trial by jury in criminal trials, but the delegates rejected pleas to extend the
guarantee of jury trials to civil cases. Also with little debate, the delegates
accepted a provision for appeals to the Supreme Court “both as to Law and
Fact.” By defining the range of federal jurisdiction, the Convention implic-
itly recognized that state courts would retain full jurisdiction over many le-
gal questions.

Public Debates on the Proposed Constitution

Once the proposed Constitution was presented to the states for ratification,
critics of the charter, known as the Anti-Federalists, offered the public a cri-
tique of the proposed judiciary, which they feared would weaken the author-
ity of states and undermine legal rights secured by the establishment of in-
dependent state governments. The supporters of the Constitution, known
as Federalists, responded with explanations of how important an independ-
ent judiciary would be for the success of a national government.

For opponents of the Constitution, the judiciary symbolized the expan-
sive power of a national government that they feared would soon over-
whelm the states. Anti-Federalists frequently warned that the federal judici-
ary would “absorb” or “swallow” the state courts, even the states themselves.
The Constitution’s broad definition of federal jurisdiction would allow
judges and lawyers to expand the reach of the courts as far as they wished.
Federal jurisdiction over suits between citizens of different states was seen
as particularly threatening to state courts. The power and independence of
the judges, who could not be removed for errors of decision or judgment,
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was, in the words of a leading Anti-Federalist writer, “unprecedented in a
free country.”

The outline of the federal judiciary seemed to remove the courts from
the local connections that many Americans believed were essential to the
preservation of civil liberties. Even if a federal trial court were established in
each state and the Supreme Court met in various locations, according to
Anti-Federalists, the remoteness of federal courts would deprive most citi-
zens of justice. The distance to a federal court would make legal proceed-
ings too expensive and render justice “unattainable by a great part of the
community,” according to George Mason. Jury trials protected the rights of
defendants only if the jury were drawn from the local community, and this
would be impractical in a federal court.

Anti-Federalists saw in the proposed Constitution two grave threats to
the right to a trial by jury, which they saw as the most important means of
insuring popular participation in the judicial process and protecting indi-
vidual liberties. Despite the guarantee of a jury trial in criminal cases, the
absence of any reference to jury trials in civil cases raised the specter of a
civil law system in which “a few judges . . . possess all the power in the judi-
ciary.” The provision for appeals to the Supreme Court on the basis of chal-
lenges to the facts as well as the law raised additional fears of the possible
retrial of criminal cases without a jury. The Constitution’s failure to explic-
itly protect traditional rights to a jury trial became one of the most compel-
ling criticisms raised by the Anti-Federalists.

The Federalist essays of Alexander Hamilton offered the most notable
defense of an independent judiciary and a persuasive answer to many of the
Anti-Federalist criticisms of the proposed court system. In his famous
phrase, the judiciary would be the branch of government “least dangerous
to the political rights of the constitution.” The judges had no means of co-
ercion, like the executive control of the military or the Congress’s power
over spending, and the judiciary would in practice be dependent on the ex-
ecutive for the enforcement of its decisions. What appeared to the Anti-
Federalists as a virtually unchecked judicial authority was, Hamilton argued,
absolutely essential to protect the liberties of the people under a govern-
ment with constitutionally limited powers. The Constitution, once ratified
by the states, would be the ultimate expression of the popular will, and it
was the judiciary’s responsibility to enforce that popular will when it was
violated by legislation that was contrary to the Constitution. Only with the
twin protections of tenure during good behavior and salaries that could not
be reduced would judges be able to enforce the Constitution free of pres-
sure from the other branches of government or temporary popular majori-
ties.
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Hamilton addressed specific Anti-Federalist criticisms about federal ju-
risdiction over suits between citizens of different states and over equity
cases, in which judges based their decisions not on a body of law but on
broad principles of fairness. The range of the jurisdiction granted to the
federal courts, Hamilton argued, was required to ensure the supremacy of
federal law, the protection of equal rights for citizens in each state, and the
government’s ability to deal with foreign nations.

Hamilton and other Federalists assured skeptical critics that the most
highly qualified individuals would serve as federal judges and that the new
Congress would organize the nation’s court system in ways that protected
traditional liberties, such as the trial by jury. Yet even many who supported
ratification of the Constitution remained concerned that the provisions for
the judiciary failed to provide institutional protections of established legal
rights and procedures.

Ratification

In several states, the conventions voting to ratify the Constitution passed
resolutions suggesting amendments that should be added to the Constitu-
tion. Those related to the judiciary aimed to protect the right to a jury trial,
to forbid appeals to the Supreme Court based on the facts rather than the
law in a case, and to restrict the jurisdiction of the federal courts so as to
protect citizens from distant court appearances in suits regarding small
amounts of money. Virginia’s convention wanted an amendment that lim-
ited the jurisdiction of any lower federal courts to admiralty matters and
left for the state courts most federal questions. Several of the conventions
incorporated their proposed amendments in a bill of rights that they
wanted to attach to the Constitution.

Judiciary Act of 1789

When Congress turned early in its first session to the organization of the
federal courts, the ratification debates had a significant impact on the pro-
posals for the federal judicial system. The Judiciary Act of September 1789
represented a compromise that established a three-tier system of federal
courts with broad jurisdiction that at the same time allowed the state courts
to share jurisdiction over many matters arising under federal law and the
Constitution. In addition to a Supreme Court, the federal judiciary in-
cluded district courts that exercised jurisdiction over admiralty cases and
minor criminal cases and civil suits, and circuit courts that served as the
principal trial courts with jurisdiction over most federal crimes, disputes be-
tween citizens of different states, suits involving the government, and some
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appeals from the district courts. The procedures to be used in the federal
courts, including rules for jury selection, would generally follow the prac-
tices of the state in which the federal court met. The provisions for the fed-
eral circuit courts, with the often-burdensome requirement that Supreme
Court justices regularly preside in these regional courts, were a response to
the pervasive fears that a federal judiciary would be too remote from most
citizens and would eradicate regional legal customs.

The Bill of Rights

The defined structure of the federal judiciary was not enough to eliminate
the doubts raised by the Anti-Federalists and shared by many other Ameri-
cans. As the Senate considered the proposed judiciary bill, James Madison
in the House of Representatives presented a draft of a bill of rights that
would guarantee many of the legal protections demanded by critics of the
Constitution. Madison’s proposed amendments emphasized civil liberties
and the rights of criminal defendants rather than the restructuring of the
judiciary that had been advocated by some of the draft bills of rights. The
amendments, ten of which were ratified in 1791, directly responded to de-
bates on the proposed judiciary by affirming through the Sixth and Seventh
Amendments the right to criminal and civil jury trials, with provision for
criminal juries to be drawn from the district in which the crime was com-
mitted, and by prohibiting reexamination of facts determined by a jury.

Debates would continue, and go on even today, about the proper orga-
nization of the federal courts and the reach of federal jurisdiction, but the
Judiciary Act of 1789 and the Bill of Rights combined to secure a measure
of public confidence in the new Constitution and the unprecedented sys-
tem of federal courts.
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Part II. Constitutional Origins of the Federal Judiciary—

Suggested Discussion Questions

One of the recurring debates in the Federal Convention concerned the power
to appoint federal judges to their lifetime positions. How might the judiciary
have developed differently if the Constitution had granted either the President
or the Congress exclusive authority to appoint judges?

(See document II in accompanying Historical Documents.)

The Council of Revision proposed by James Madison would have given federal
judges and the President a joint role in approving or vetoing acts of Congress
before they went into effect. How would the Council of Revision have altered
the checks and balances in the federal government? What effect would the
Council of Revision have had on the independence of the federal judiciary?

(See document III in accompanying Historical Documents.)

In a constitutional government based on popular sovereignty, what role does
the judiciary play in protecting the will of the people?

No court system in the states, the colonies, or Great Britain had been as inde-
pendent of the other branches of government as was the judiciary outlined in
Article IIT of the Constitution. How did the Constitution protect the inde-
pendence of federal judges? Why did the framers of the Constitution think this
independence was necessary?

Anti-Federalists feared that the establishment of a federal judiciary, with federal
trial courts in all the states, would lead to the elimination of state courts. Fed-
eralists, on the other hand, argued that a system of federal trial courts with
broad jurisdiction was necessary to guarantee the equal rights of all citizens, re-
gardless of state residence. How did the federal court system established by the
Constitution and the Judiciary Act of 1789 balance the need for a uniform, na-
tional court system with a regard for the state judiciaries?

During the ratification debates, the most widespread criticism of the judicial
system outlined by the proposed Constitution was that it would not protect the
traditional rights to a jury trial. Why was the jury trial considered so important?
How could the Constitution be amended to protect the juries’ role in the fed-
eral courts?
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Part III. Constitutional Origins of the Federal Judiciary—
Historical Documents

In the Federal Convention, 1787

1. The Virginia Plan on the Judiciary

8. Resolved, that the Executive and a convenient number of the National Judiciary,
ought to compose a council of revision with authority to examine every act of the
National Legislature before it shall operate, & every act of a particular Legislature
before a Negative thereon shall be final; and that the dissent of the said Council
shall amount to a rejection, unless the Act of the National Legislature be again
passed, or that of a particular Legislature be again negatived by ___ of the mem-
bers of each branch.

9. Resolved, that a National Judiciary be established to consist of one or more su-
preme tribunals, and of inferior tribunals to be chosen by the National Legislature,
to hold their offices during good behavior; and to receive punctually at stated times
fixed compensation for their services, in which no increase or diminution shall be
made so as to affect the persons actually in office at the time of such increase or
diminution. that the jurisdiction of the inferior tribunals shall be to hear & deter-
mine in the first instance, and of the supreme tribunal to hear and determine in
the dernier resort, all piracies & felonies on the high seas, captures from an enemy;
cases in which foreigners or citizens of other States applying to such jurisdictions
may be interested, or which respect the collection of the National revenue; im-
peachments of any National officers, and questions which may involve the na-
tional peace and harmony.

[Document Source: Records of the Federal Convention, ed., Farrand, 1: 21-22.
(spelling modernized)]

2. Appointment Power

Resol. 11. “that a National Judiciary be established to consist of one supreme tri-
bunal.” agreed to nem. con. [unanimously]

“The Judges of which to be appointed by the 2d. branch [the Senate] of the Na-
tional Legislature.”

Mr. Gorham, would prefer an appointment by the 2d branch [the Senate] to
an appointment by the whole Legislature; but he thought even that branch too
numerous, and too little personally responsible, to ensure a good choice. He sug-
gested that the Judges be appointed by the Executive with the advice & consent of
the 2d branch, in the mode prescribed by the constitution of Massachusetts. This

10
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mode had been long practised in that country, & was found to answer perfectly
well.

Mr. Wilson, still would prefer an appointment by the Executive; but if that
could not be attained, would prefer in the next place, the mode suggested by Mr.
Gorham. He thought it his duty however to move in the first instance “that
the Judges be appointed by the Executive.” Mr. Gouverneur Morris 2ded. the
motion.

Mr. Luther Martin was strenuous for an appointment by the 2d. branch. Being
taken from all the States it would be best informed of characters & most capable of
making a fit choice.

Mr. Sherman concurred in the observations of Mr. Martin, adding that
the Judges ought to be diffused, which would be more likely to be attended to
by the 2d. branch, than by the Executive.

Mr Mason. The mode of appointing the Judges may depend in some degree on
the mode of trying impeachments, of the Executive. If the Judges were to form
a tribunal for that purpose, they surely ought not to be appointed by the
Executive. There were insuperable objections besides against referring the
appointment to the Executive. He mentioned as one, that as the seat of
Government must be in some one State, and the Executive would remain in office
for a considerable time, for 4, 5, or 6 years at least he would insensibly form local
& personal attachments within the particular State that would deprive equal merit
elsewhere, of an equal chance of promotion.

Mr. Gorham. As the Executive will be responsible in point of character at least,
for a judicious and faithful discharge of his trust, he will be careful to look
through all the States for proper characters.—The Senators will be as likely to
form their attachments at the seat of Government where they reside, as the
Executive. If they can not get the man of the particular State to which they may
respectively belong, they will be indifferent to the rest. Public bodies feel no
personal responsibly and give full play to intrigue & cabal. . ..

Mr. Madison, suggested that the Judges might be appointed by the
Executives with the concurrence of 1/3 at least of the 2d. branch. This would unite
the advan-tage of responsibility in the Executive with the security afforded in the
2d. branch against any incautious or corrupt nomination by the Executive.

Mr. Sherman, was clearly for an election by the Senate. It would be
composed of men nearly equal to the Executive, and would of course have on the
whole more wisdom. They would bring into their deliberations a more diffusive
knowledge of characters. It would be less easy for candidates to intrigue with
them, than with the Executive Magistrate. For these reasons he thought there
would be a better security for a proper choice in the Senate than in the Executive.

Mr. Randolph. It is true that when the appointment of the Judges was vested
in the 2d. branch an equality of votes had not been given to it. Yet he had rather
leave the appointment there than give it to the Executive. He thought the
advantage of personal responsibility might be gained in the Senate by requiring
the respective votes of the members to be entered on the Journal. He thought
too that the hope of receiving appointments would be more diffusive if they
depended on the Senate,

11
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the members of which would be diffusively known, than if they depended on a sin-
gle man who could not be personally known to a very great extent; and conse-
quently that opposition to the System, would be so far weakened

Mr. Bedford thought there were solid reasons against leaving the appointment
to the Executive. He must trust more to information than the Senate. It would put
it in his power to gain over the larger States, by gratifying them with a preference of
their Citizens. The responsibility of the Executive so much talked of was chimeri-
cal. He could not be punished for mistakes.

Mr. Gorham remarked that the Senate could have no better information than
the Executive. They must like him, trust to information from the members belong-
ing to the particular State where the Candidate resided. The Executive would cer-
tainly be more answerable for a good appointment, as the whole blame of a bad
one would fall on him alone. He did not mean that he would be answerable under
any other penalty than that of public censure, which with honorable minds was a
sufficient one.

[Document Source: Records of the Federal Convention, ed., Farrand, 2: 41-43.
(spelling modernized)]

3. Council of Revision

Mr. Wilson moved as an amendment to Resoln: 10. that the supreme National
Judiciary should be associated with the Executive in the Revisionary power. This
proposition had been before made, and failed; but he was so confirmed by reflec-
tion in the opinion of its utility, that he thought it incumbent on him to make an-
other effort: The Judiciary ought to have an opportunity of remonstrating against
projected encroachments on the people as well as on themselves. It had been said
that the Judges, as expositors of the Laws would have an opportunity of defending
their constitutional rights. There was weight in this observation; but this power of
the Judges did not go far enough. Laws may be unjust, may be unwise, may be dan-
gerous, may be destructive; and yet not be so unconstitutional as to justify the
Judges in refusing to give them effect. Let them have a share in the Revisionary
power, and they will have an opportunity of taking notice of these characters of a
law, and of counteracting, by the weight of their opinions the improper views of
the Legislature.—Mr Madison 2ded. the motion

Mr Gorham did not see the advantage of employing the Judges in this way. As
Judges they are not to be presumed to possess any peculiar knowledge of the mere
policy of public measures. Nor can it be necessary as a security for their constitu-
tional rights. The Judges in England have no such additional provision for their de-
fence, yet their jurisdiction is not invaded. He thought it would be best to let the
Executive alone be responsible, and at most to authorize him to call on Judges for
their opinions,

12
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Mr. Ellsworth approved heartily of the motion. The aid of the Judges will give
more wisdom & firmness to the Executive. They will possess a systematic and accu-
rate knowledge of the Laws, which the Executive can not be expected always to
possess. The law of Nations also will frequently come into question. Of this the
Judges alone will have competent information.

Mr. Madison considered the object of the motion as of great importance to the
meditated Constitution. It would be useful to the Judiciary department giving it an
additional opportunity of defending itself against legislative encroachments; It
would be useful to the Executive, by inspiring additional confidence & firmness in
exerting the revisionary power: It would be useful to the Legislature by the valuable
assistance it would give in preserving a consistency, conciseness, perspicuity &
technical propriety in the laws, qualities peculiarly necessary; & yet shamefully
wanting in our republican Codes. It would moreover be useful to the Community
at large as an additional check against a pursuit of those unwise & unjust measures
which constituted so great a portion of our calamities. If any solid objection could
be urged against the motion, it must be on the supposition that it tended to give
too much strength either to the Executive or Judiciary. He did not think there was
the least ground for this apprehension. It was much more to be apprehended that
notwithstanding this co-operation of the two departments, the Legislature would
still be an overmatch for them. Experience in all the States had evinced a powerful
tendency in the Legislature to absorb all power into its vortex. This was the real
source of danger to the American Constitutions; & suggested the necessity of giving
every defensive authority to the other departments that was consistent with repub-
lican principles.

Mr. Gerry did not expect to see this point which had undergone full discussion,
again revived. The object he conceived of the Revisionary power was merely to se-
cure the Executive department against legislative encroachment. The Executive
therefore who will best know and be ready to defend his rights ought alone to have
the defence of them. The motion was liable to strong objections. It was combining
& mixing together the Legislative & the other departments. It was establishing an
improper coalition between the Executive & Judiciary departments. It was making
Statesmen of the Judges; and setting them up as the guardians of the Rights of the
people. He relied for his part on the Representatives of the people as the guardians
of their Rights & interests. It was making the Expositors of the Laws, the Legislators
which ought never to be done. A better expedient for correcting the laws, would be
to appoint as had been done in Pennsylvania a person or persons of proper skill, to
draw bills for the Legislature.

Col Mason Observed that the defence of the Executive was not the sole object
of the Revisionary power. He expected even greater advantages from it. Notwith-

13
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standing the precautions taken in the Constitution of the Legislature, it would so
much resemble that of the individual States, that it must be expected frequently to
pass unjust and pernicious laws. This restraining power was therefore essentially
necessary. It would have the effect not only of hindering the final passage of such
laws; but would discourage demagogues from attempting to get them passed. It had
been said (by Mr. L. Martin) that if the Judges were joined in this check on the
laws, they would have a double negative, since in their expository capacity of Judges
they would have one negative. He would reply that in this capacity they could im-
pede in one case only, the operation of laws. They could declare an unconstitu-
tional law void. But with regard to every law however unjust oppressive or perni-
cious, which did not come plainly under this description, they would be under the
necessity as Judges to give it a free course. He wished the further use to be made of
the Judges, of giving aid in preventing every improper law. Their aid will be the
more valuable as they are in the habit and practice of considering laws in their true
principles, and in all their consequences.

Mr. Gorham. All agree that a check on the Legislature is necessary. But there are
two objections against admitting the Judges to share in it which no observations on
the other side seem to obviate. the 1st. is that the Judges ought to carry into the ex-
position of the laws no prepossessions with regard to them. 2d. that as the Judges
will outnumber the Executive, the revisionary check would be thrown entirely out
of the Executive hands, and instead of enabling him to defend himself, would en-
able the Judges to sacrifice him.

Mr. Rutledge thought the Judges of all men the most unfit to be concerned in
the revisionary Council. The Judges ought never to give their opinion on a law till it
comes before them. He thought it equally unnecessary. The Executive could advise
with the officers of State, as of war, finance &c. and avail himself of their informa-
tion and opinions.

On Question on Mr. Wilson’s motion for joining the Judiciary in the Revision
of laws it passed in the negative—

[Document Source: Records of the Federal Convention, ed., Farrand, 2: 73-80.
(spelling modernized)]

4. Article III of the U.S. Constitution

Section. 1. The judicial Power of the United States, shall be vested in one su-
preme Court, and in such inferior Courts as the Congress may from time to time
ordain and establish. The Judges, both of the supreme and inferior Courts, shall
hold their Offices during good Behaviour, and shall, at stated Times, receive for
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their Services, a Compensation, which shall not be diminished during their Con-
tinuance in Office.

Section. 2. The judicial Power shall extend to all Cases, in Law and Equity, aris-
ing under this Constitution, the Laws of the United States, and Treaties made, or
which shall be made, under their Authority;—to all Cases affecting Ambassadors,
other public Ministers and Consuls;—to all Cases of admiralty and maritime Juris-
diction;—to Controversies to which the United States shall be a Party;—to Con-
troversies between two or more States;—between a State and Citizens of another
State;—between Citizens of different States;—between Citizens of the same State
claiming Lands under Grants of different States, and between a State, or the Citi-
zens thereof, and foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Consuls, and
those in which a State shall be Party, the supreme Court shall have original Jurisdic-
tion. In all the other Cases before mentioned, the supreme Court shall have appel-
late Jurisdiction, both as to Law and Fact, with such Exceptions, and under such
Regulations as the Congress shall make.

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and
such Trial shall be held in the State where the said Crimes shall have been commit-
ted; but when not committed within any State, the Trial shall be at such Place or
Places as the Congress may by Law have directed.

Section. 3. Treason against the United States, shall consist only in levying War
against them, or in adhering to their Enemies, giving them Aid and Comfort. No
Person shall be convicted of Treason unless on the Testimony of two Witnesses to
the same overt Act, or on Confession in open Court.

The Anti-Federalist Critique

5. Letters of “Brutus”

The judicial power of the United States is to be vested in a supreme court, and in
such inferior courts as Congress may from time to time ordain and establish. The
powers of these courts are very extensive; and their jurisdiction comprehends all
civil causes, except such as arise between citizens of the same state; and it extends
to all cases in law and equity arising under the constitution. . . . It is easy to see,
that in the common course of things, these courts will eclipse the dignity, and take
away from the respectability, of the state courts. These courts will be, in themselves,
totally independent of the states, deriving their authority from the United States,
and receiving from them fixed salaries; and in the course of human events it is to
be expected, that they will swallow up all the powers of the courts in the respective
states.

New York Journal, October 18, 1787.
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The real effect of this system of government, will therefore be brought home to the
feelings of the people, through the medium of the judicial power. It is, moreover, of
great importance, to examine with care the nature and extent of the judicial
power, because those who are to be vested with it, are to be placed in a situation
altogether unprecedented in a free county. They are to be rendered totally inde-
pendent, both of the people and the legislature, both with respect to their offices
and salaries. No errors they may commit can be corrected by any power above
them, if any such power there be, nor can they be removed from office for making
ever so many erroneous adjudications.

New York Journal, January 31, 1788.

[Document Sources: The Debate on the Constitution, ed., Bailyn, 1: 168, 2: 129.]

6. Letters from the Federal Farmer

. . . The supreme court shall have jurisdiction both as to law and fact. What is
meant by court? Is the jury included in the term, or is it not? I conceive it is not
included: and so the members of the convention, I am very sure, understand it. . . .

As the trial by jury is provided for in criminal causes, I shall confine my obser-
vations to civil causes — and in these, I hold it is the established right of the jury by
the common law, and the fundamental laws of this country, to give a general ver-
dict in all cases when they choose to do it, to decide both as to law and fact when-
ever blended together in the issue put to them. . ..

The jury trial, especially politically considered, is by far the most important fea-
ture in the judicial department in a free country, and the right in question is far the
most valuable part, and the last that ought to be yielded, of this trial. Juries are con-
stantly and frequently drawn from the body of the people, and freemen of the
country; and by holding the jury’s right to return a general verdict in all cases sa-
cred, we secure to the people at large, their just and rightful control of the judicial
department. If the conduct of judges shall be severe and arbitrary, and tend to sub-
vert the laws, and change the forms of government, the jury may check them, by
deciding against their opinions and determinations, in similar cases.

[Document Source: The Complete Anti-Federalist, ed., Storing, 2: 319-20.]
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The Federalist Defense

7. Federalist 78 (Excerpt)

For I agree that “there is no liberty, if the power of judging be not separated from
the legislative and executive powers.” And it proves, in the last place, that as liberty
can have nothing to fear from the judiciary alone, but would have every thing to
fear from its union with either of the other departments, . . . and that as nothing
can contribute so much to its firmness and independence, as permanency in of-
fice, this quality may therefore be justly regarded as an indispensable ingredient in
its constitution; and in a great measure as the citadel of the public justice and the
public security.

The complete independence of the courts of justice is peculiarly essential in a
limited constitution. By limited constitution I understand one which contains cer-
tain specified exceptions to the legislative authority; such for instance as that it
shall pass no bills of attainder, no ex post facto laws, and the like. Limitations of
this kind can be preserved in practice no other way than through the medium of
the courts of justice; whose duty it must be to declare all acts contrary to the mani-
fest tenor of the constitution void. Without this, all the reservations of particular
rights or privileges would amount to nothing.

[Document Source: The Debate on the Constitution, ed., Bailyn, 2: 469.]

8. Federalist 80 (Excerpt)

It may be esteemed the basis of the union, that “the citizens of each state shall be
entitled to all the privileges and immunities of citizens of the several states.” And if
it be a just principle that every government ought to possess the means of executing
its own provisions by its own authority, it will follow, that in order to the inviolable
maintenance of that equality of privileges and immunities to which the citizens of
the union will be entitled, the national judiciary ought to preside in all cases in
which one state or its citizens are opposed to another state or its citizens. To secure
the full effect of so fundamental a provision against all evasion and subterfuge, it is
necessary that its construction should be committed to that tribunal, which, having
no local attachments, will be likely to be impartial between the different states and
their citizens, and which, owing its official existence to the union, will never be
likely to feel any bias inauspicious to the principles on which it is founded.

[Document Source: The Debate on the Constitution, ed., Bailyn, 2: 479.]
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9. Federalist 81 (Excerpt)

The amount of the observation hitherto made on the authority of the judicial
department is this—that it has been carefully restricted to those causes which are
manifestly proper for the cognizance of the national judicature, that in the parti-
tion of this authority a very small portion of original jurisdiction has been reserved
to the supreme court, and the rest consigned to the subordinate tribunals—that the
supreme court will possess an appellate jurisdiction both as to law and fact in all
cases referred to them, but subject to any exceptions and regulations which may be
thought adviseable; that this appellate jurisdiction does in no case abolish the trial
by jury, and that an ordinary degree of prudence and integrity in the national
councils will insure us solid advantages from the establishment of the proposed ju-
diciary, without exposing us to any of the inconveniences which have been pre-
dicted from that source.

[Document Source: The Debate on the Constitution, ed., Bailyn, 2: 492.]
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