CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Ineligibility to Serve in the Legislature
Because of Moral Turpitude

Payne v. Fawkes (1:14-cv-53), Hansen v. Fawkes
(1:14-cv-55), Bryan v. Fawkes (1:14-cv-66) and O’Reilly
v. Board of Elections (1:14-cv-107) (Wilma A. Lewis, D.V.1.)

Following a pardon, a federal complaint sought to restore a legisla-
ture candidate to the ballot after her removal for moral turpitude
because of a misdemeanor tax conviction. The federal court re-
stored the candidate to the ballot, but the Virgin Islands’ supreme
court ruled against the federal court on matters of Virgin Islands
law. The federal court remanded two subsequent related lawsuits
removed from the Virgin Islands’ superior court.

Subject: Getting on the ballot. Topics: Getting on the ballot;
matters for state courts; removal; write-in candidate; recounts.

Five voters filed a federal complaint in the District of the Virgin Islands on
September 7, 2014, challenging the disqualification for criminal conviction of
an incumbent Virgin Islands senator’s candidacy for reelection.! On Septem-
ber 8, Judge Wilma A. Lewis scheduled a hearing for September 10 on the
plaintiffs’ request for a temporary restraining order.” Also on September 8,
the senator filed her own federal complaint.’ Judge Lewis set the second case
for hearing at the same time as the first case.* At the hearing, Judge Lewis de-
cided to consolidate the cases.

The senator was convicted in federal court on December 10, 2008, of
misdemeanor failure to file tax returns for 2002 through 2004.° She was
reelected in 2010 and 2012.” On May 19, 2014, the chair of St. Croix’s board
of elections challenged the senator’s eligibility to serve as a violation of feder-
al proscriptions on Virgin Islands’ legislators who have been convicted of
crimes involving moral turpitude.® A superior-court judge ruled that the sen-
ator’s crimes did not involve moral turpitude, but the Virgin Islands’ su-
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preme court, on August 28, 2014, determined that they did.” On September
3, the senator was pardoned by the Virgin Islands’ governor.'

On September 12, 2014, Judge Lewis issued a temporary restraining or-
der, to remain in effect until September 26, ordering the inclusion of the sen-
ator on the November 4 ballot." Judge Lewis concluded that the pardon re-
stored the senator’s eligibility to run for her office.” On September 24, Judge
Lewis converted her temporary restraining order to a permanent injunc-
tion."

On October 1, Judge Lewis remanded an action removed by the senator
to federal court that was filed in the superior court by the elections-board
chair seeking to enforce the striking of the senator from the ballot through a
contempt sanction." On October 6, Judge Lewis declined to issue an order
on the plaintiffs’ behalf directly interfering in superior-court proceedings."

On October 24, the Virgin Islands’ supreme court ordered the senator
stricken from the ballot,'® scolding Judge Lewis: “Despite being expressly in-
formed ... that the same issues were being considered by this Court as part
of the same proceeding that had resulted in issuance of the August 28, 2014
opinion, the District Court issued a temporary restraining order . . ..”"”

[W]e conclude that the District Court lacked subject matter jurisdiction to

interfere with an in rem proceeding that remained actively litigated in the

Virgin Islands court system, and that even if it possessed in personam juris-

diction, conflicts between Virgin Islands courts and the District Court on

issues of Virgin Islands law must necessarily be resolved in favor of the local
courts."
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The Virgin Islands’ supreme court noted further that the U.S. District Court
for the District of the Virgin Islands is not an article III court: “the Suprema-
cy Clause is wholly irrelevant to this case because all courts involved are Ar-
ticle IV courts.””

In an October 31 order and a November 3 opinion, Judge Lewis clarified
that her decision that the governor’s pardon cured the federal-law impedi-
ment to the senator’s serving in the legislature, but the Virgin Islands’ su-
preme court remained the superior authority on whether the senator was
able under Virgin Islands law to cure her ballot-application papers between
the time of the pardon and the time of the election.?

The senator’s name was not included on the election-day ballot.”’ Run-
ning as a write-in candidate, she did not receive enough votes for reelection
as one of seven senators from St. Croix.”> On December 8, the candidate who
came in seventh filed a complaint in the superior court challenging the write-
in candidate’s seeking a recount, and the write-in candidate removed the ac-
tion to federal court on December 15.” On December 23, Judge Lewis re-
manded the action back to superior court, pursuant to Railroad Commission
v. Pullman Co.,** because of the many unsettled local law questions concern-
ing recounts requested by a write-in candidate.”
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