CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Absentee Ballots Delivered by Third Parties

Pierce v. Allegheny County Board of Elections
(Joy Flowers Conti, W.D. Pa. 2:03-cv-1677)

On the Friday before the November 2003 general election, two can-
didates filed a federal action to enjoin the counting of absentee bal-
lots that were delivered to a board of elections by persons other
than the voters. The district judge cleared her calendar and held a
hearing that afternoon, after which she ordered the ballots in ques-
tion segregated. She conducted a day-long hearing on Monday; on
Tuesday, she ruled that the ballots should remain segregated and
deemed challenged under state law. State officials and state courts
eventually determined that some of the ballots in question were val-
id and some were not.
Subject: Absentee and early voting. Topics: Absentee ballots;

ballot segregation; matters for state courts.

On the Friday before the November 2003 general election in Pennsylvania,
two Republican candidates for office in Allegheny County filed civil actions
in both state and federal court to enjoin the counting of absentee ballots that
were delivered to the Allegheny County’s board of elections by persons other
than the voters.' There were 937 such ballots in question.” The court assigned
the case to Judge Joy Flowers Conti, who issued a temporary restraining or-
der that day after a hearing in the afternoon.’ She ordered segregation of the
937 absentee ballots in question.*

According to Pennsylvania law, when casting an absentee ballot, “the
elector shall send same by mail, postage prepaid, except where franked, or
deliver it in person to [the] county board of election.” It was customary for
the election board in Allegheny County to accept absentee ballots from third
parties.® In response to an inquiry from the Republican Party, the county
board tightened its policy on October 22, 2003.” There were concerns that
the new policy prohibiting third-party delivery ran afoul of protections for
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disabled voters, so the policy was revised on October 27 to permit receipt of
absentee ballots from third parties who submitted special certifications.®

It was clear to Judge Conti that prompt segregation of the ballots was es-
sential to preserving the issue for litigation, because otherwise the ballots
would become commingled and relief would become infeasible.” Granting
the temporary restraining order enabled the status quo to be preserved with-
out unduly interfering with state proceedings.'’ She cleared her calendar for
the Friday afternoon proceeding, which attracted some public interest."! Her
next hearing on Monday drew more interest, but not so much as to be a
problem for the court.?

On Monday, the plaintiffs dropped their state-court action, and Judge
Conti presided over a day-long hearing."” On the following day, she convert-
ed her order into a preliminary injunction, declaring that the 937 ballots in
question were to be segregated and deemed challenged under Pennsylvania
law.*

The plaintiffs promptly paid the challenge fee of $10 per ballot to the
elections division." They hired a private investigator to examine the ballots,
and they decided to go ahead with challenges for approximately 440.'® Each
of those challenged voters was given notice of the challenge and hearing pro-
cedures.” Some municipal races remained undetermined because of the
challenged ballots.'®

In a published opinion issued on November 13, Judge Conti explained
that the candidates did not have standing to bring their federal complaint as
candidates, but they had standing to bring the complaint as voters, because
their votes could be diluted by improperly cast ballots.'” Whether any of Al-
legheny County’s three policies for absentee ballots in 2003 violated state law
was a matter for Pennsylvania’s state courts to resolve, but whether the dif-
ferent counties were applying Pennsylvania law equally was a matter of equal
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protection under the U.S. Constitution.”® An appeal was dismissed as settled
in January 2004.*'

On November 14, 2003, the elections board determined that seventy-four
ballots should be disqualified.”* These included ballots cast according to
county policy at the time that was later determined to be too lenient.” The
wife of Senator John Kerry and the local U.S. Attorney were among the af-
fected voters.** Some valid votes were disqualified because they had been
commingled with invalid votes.”> On November 26, a state judge ruled that
the ballots should be counted after all,* a decision that was affirmed on ap-
peal.”” Pennsylvania’s supreme court, however, determined that fifty-six bal-
lots were invalid because they had not been delivered by the voter as required
by state law.*

Both of the federal plaintiffs lost their elections.”
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