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Commentary: Appellate Court Cases 
Farr v. Kendrick, 824 F. App’x 480 (9th Cir. 2020) 

Habitual Residence | Precedent 
 
The Ninth Circuit affirmed a district court’s deci-
sion, based on pre-Monasky1 precedent, to deny a 
father’s petition for the return of his children to 
Mexico, despite the fact that the district court had 
relied on Mozes v. Mozes’s2 use of parental intent 
criteria to determine habitual residence. 
 
Holding 
 
The district court had carefully considered the to-
tality of circumstances, as delineated by the Su-
preme Court, to arrive at its findings. The Ninth 
Circuit affirmed the ruling, finding that the United 
States was the children’s habitual residence and 
affirming the district court’s denial of the father’s 
petition. 
 
Facts 
 
In a three-day trial, the district court, relying on 
Mozes, reviewed the evidence and focused on 
whether there was shared parental intent to aban-
don the family’s previous habitual residence in the 
United States. These are the facts supporting the 
district court’s finding on habitual residence: (1) the 
mother considered the move to Mexico temporary, 
lasting only three to five years; (2) the mother re-
peatedly requested to return to the United States; 
(3) in an email exchange, the parties referred to 
their residence in Houston, Texas, as their perma-
nent residence; (4) the father  described a “plan of 
action” for return to the United States; (5) the par-
ents and children had U.S. citizenship; (6) the fa-
ther’s job in Mexico was temporary; (7) the visas 
for the mother and children had expired; (8) they 
had extended family in the United States; and (8) 

 
1. Monasky v. Taglieri, 140 S. Ct. 719 (2020). 
2. 239 F.3d 1067 (9th Cir. 2001). 
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the family kept a bank account and auto insurance 
in the United States. The children also did not speak 
Spanish or attend school in Mexico. 
 
Discussion 
 
The Ninth Circuit relied on the district court’s 
thorough and careful review of the evidence, af-

firming its conclusion that under the totality of circumstances, the children’s habitual resi-
dence was the United States. The Ninth Circuit also held that it was not necessary to re-
mand the case to the district court to consider the evidence under the newly announced 
Supreme Court standard. The lower court had already considered all of the evidence, and 
there was nothing to convince the Ninth Circuit that the district court would view the facts 
differently on remand. Given the Convention’s exhortation to expedite proceedings, affirm-
ing without remand would best serve these objectives. 
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