CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Accusations of Voter Fraud

Escobedo v. Rogers
(William P. Johnson, D.N.M. 1:08-cv-1002)

A federal complaint alleged aggressive and harassing investigations
into the plaintiffs’ rights to vote. The district judge denied the plain-
tiffs immediate relief because the evidence showed that both had
voted in the 2008 general election. After the election, the judge
dismissed the complaint because there was no imminent threat of
further injury to the plaintiffs by the defendants.

Subject: Absentee and early voting. Topics: Absentee ballots;
recusal; case assignment; registration challenges; citizenship;
primary election.

On October 27, 2008, two Latina voters filed a federal complaint in the Dis-
trict of New Mexico against a lawyer and an investigator whom the plaintiffs
alleged had engaged in public accusations—accompanied by harassing visits
to the plaintiffs’ homes—that the plaintiffs and a few others may have voted
fraudulently in the June primary election.! Three days later, the plaintiffs
sought a temporary restraining order against the defendants’ challenging
voter eligibility for the primary or general elections in 2008.2

The court initially assigned the case to Judge Martha Vazquez; after
recusals by Judge Vazquez and Judge M. Christina Armijo, the court reas-
signed the case to Judge James O. Browning.’ At a November 3 proceeding,
Judge Browning informed the parties of his association with one of the de-
fendants and invited requests for reassignment.* The court reassigned the
case to Judge William P. Johnson.’

When presented with a motion for a temporary restraining order, Judge
Johnson found it useful to quickly identify the defendants’ lawyers, ensure
that they received notice, and convert the motion into one for a preliminary
injunction.®
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He heard testimony on November 3 and 4.” The two plaintiffs had al-
ready cast absentee ballots; their attorney argued that they were concerned
about whether they would be counted, so Judge Johnson wanted to hear tes-
timony on that issue from the county clerk, recognizing how busy her office
would be the day before the election.® Judge Johnson offered to take her tes-
timony by telephone, but someone from her office was able to testify in
court, a short distance from the county clerk’s office, and Judge Johnson
took—out of order—testimony from one of two election judges responsible
for overseeing absentee ballots.” The witness testified that one plaintiff’s ab-
sentee ballot had been received and processed normally, and the other plain-
tiff’s absentee ballot had not yet been received.”

On election day, Judge Johnson denied the plaintiffs immediate injunc-
tive relief." It was undisputed that they had voted in the general election."

On February 6, 2009, Judge Johnson granted the defendants’ motion for a
more definite statement.”” An amended complaint followed on March 2.'* On
April 3, Judge Johnson granted the defendants dismissal because the election
was over and there was no imminent threat of further injury to the plaintiffs
by the defendants.””
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