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PREFACE ANll DEDICATION 

In his famous address at the 1906 meeting of the American Bar Association, Dean 

Roscoe Pound described this country 's judicial systE!lm as follows: 

The sporting theory of justice, the 11ii,stlnct of giving the game fa ir play." 
as Professor Wigmore has put it, is so rooted in the profession in America 
that most of us take it for a fundamental legal tenet. • • • So far from 
being a fundamental fact of jurisprudence, it is c:>ecullar to Anglo-American 
law; and It has been strongly curbed in mo<.lern English practice . With us, 
lt Is not merel y In fulJ acceptance, it has been devel oped and Its collateral 
poSSlbflitles have been eultlvated to the furthest extent. Hence in America 
we take lt as a matter of course that a judge Should be a mere umpire, 
to p&ss upon objaetions and hold counsel to the rules of the game, and 
that the parties should right out their own game ln their own way without 
judicial int-0r fcrencc. We resent such Inter ference as unfair, (Wen when 
In tho Jnterc.st or justice. The idea that procedure must of necessity be 
wholly contentious disfigures ou.r judicial administrat ion at every point. It 
leads the most conscientious judge to reel that he is merely to decide the 
contest, as counsel present it, according to the rules of the game, not to 
search independently for tru th and ju.slice. lt le8ds counsel to forget that 
they are ofCicers of the court and to deal with the rules and law and 
procedure exactly as the professional football coach with th0 rules of the 
Sport •••. 

'T'he effect or our exaggerated contentious procedures ls not only 
to irritate parties, witnesses and jurors In particular cases, but to give to 
the whole communi ty a false notion of the purpose and end of law. Hence 
comes, in large measure, the modern American race to beat the law. If 
the Jaw is a mere game, neither the players who take part in it nor the 
public who wi tness it can be expected to yield to its spirit when their 
interests arc served by evading It. And this is doubly true in a time 
which requires all institutions to be econoinlcally efficient and soci&l ly 
useful.• 

The Manual for Complex Litigation, Second, ls dedicated to the many judges and 

lawyers who have answered Dean Pound's challenge by developing procedures to resolve 

enormously complex litigation In a just, speedy, and inexpensive manner without toss of 

the protections afforded by the adversarial system of justice. 

• 35 F .R..D. at 281-82. The run text of Oean Pound1s speech, entitled 11-The Causes 
of Popular Dissatisfaction with the Administration or Justice," is reprinted at 35 f .R,O. 
273 (1964). 
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Part I. Introduction. 

10. PURPOSE AND USll OF MANUAL. l 

Like its predecessors, this Manual "contains neither 8 shrt>lifled outline ror the 

easy disposition of complex litigation nor an inflexible tormula or mold into which all 

trial or pretrial procedure must be cast."2 Rother, after setting forth the basic 

principles that characterize the fair and efficient resolution or complex litigation, It 

then de.scribes various procedures that have successfully implemented those principles 

and Identifies certain practices thl'lt have caused difficulties. 

In some sections the Manual describes alternative procedures that may be used 

In particular cases to cope with the $8.rne problem. The various techniques suggested, 

howe.ver, either have been used regularly with success or deserve, In the- opinion or 

the Ooard of Editors, further use and experimentation In appropriate cases. The Manual 

) has been developed as a result of the efforts of judges and lawyers to improve edstlng 

practices and their willingness to innovate when confronted with the challenge of 

difficult problems; its suggestions are not intended to discourage tMs prooess. The 

various procedures are recommended in the sense that they should serve as a helpful 

starling point In plannlng a program to resolve the Utlgation In t-he most just, speedy, 

and inexpensive manner practicable under the circumstances. 

) 

The Manual is Intended primarily for use 1n complex civil litigation in federal 

courts. However, the principles or management and many of the techniques It describes 

may be useful in criminal cases, In state courts, and in routine federal civil litigation.. 

Indeed, amendments to Fed. R. Clv. P. 16 direct that tirno limits and other controls such 

1. Re.ference: MCL Forcwor-d, lntro<luction. 

2. Handbook of Recommended Procedures for the Trial or Protracted Coses, 25 
F.R.D. 351, 355 (1960). 

l 
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as those described in the Manual 00 imposed In vlrlualJy all c ivil cases. Although 

focusing upon the court's role in the managefn(!nt or lit igat ion, the Manual is also 

designed to be or use to counsel, who have e major role in formulating (as well as the 

central role in executing) o.ny succassru1 plan tor the tair and erficicnt resolution or 

a case. 

This publication is called the Manual for Complex Litigation, Second, or MCL 2d, 

to signify that it is based upon, but constitutes a major revision ot, earlier editions of 

the Manual. Like its pre<k!ces.c.ors,3 MCL 2d does not represent the final word on 

proper management or complt!x litigat ion; it is to bo scruthllzed, evalua ted, and 

periodical ly revised on the basis or new developments end experiences.4 

MCL 2d is divided into four parts. This part contains a brief' description of the 

purpose and use of the Manual. Part II, "Management of Complex Lltfgation," begins 

with o discussion or some basic principles or eftective management generally applicable 

in aU complex cases and then dcscrJbes various procedures to be considered in 

implement ing these principles es litigation proceedS through its pretrial stages to 

resolution by trial, summary disposition, or settlement . Part Ill provides additional 

commentary and suggestions on the application of these principles a nd techniques In 

particular J ituations- in class actions, in litigation involving more than a single case, 

In criminal proceedings, and In several types or cases that are frequently treated as 

3. Arter a period or usage the Handbook, ;hpra note 2, was superseded by the 
Manu&l for CorT()lex and Multidistrict Lltlgatlon. e editol"S or the Manual ror Complex 
Litigation (as il was later retitled) recognized at the outset the need for periodic 
revision and sought, through fivo editions and other interim supplements, to note new 
decisions of significance and to inc:orporate the evolving techniques developed by Judgos 
and lawyel.'s when hand.ling cornplex litigation. 

4. Comments and suggestions from judges and lawyers are welcomed. They should 
be sent to: 

2 

Board or Editors, MCL 2d 
Executive Editor 
1120 Vermont Avenue, N.W. 
Suite 1002 
Washington, D. C. 20005. 
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complex litlgatlon. Finally, some checklists, sample orders, reference tables, a nd a 

discussion of sanctions are included In Part lV as supple1nentary materials. Within each 

part, the separate sections are identified numertcally tor convenient reference. In view 

or the S'UbStential reorganization or the Manual, the nu1nbering system for MCL 2d 

differs from that used in earliet editions, but cross references tire provided both by 

footnotes at the beginning or each section a nd by the table a t S 43. 

Judges and attorneys generally familiar with the prlnciple:s and procedures involved 

In management of complex 11tigation may find that MCI,. 2d Js ,oost conveniently used 

by first reading the comments In S 33 applicable to the particular type of litigation 

and then using the check.lists In S 40 as a quick reference to the sample orders and 

more detailed discussions or the subjects that warrant speclal attention. 

3 



) Part II. Management of Co111>lex Li tigation. 

20. GENERAL PRINCIPLES. 

. I JUDIC IAL SUPERVISION , • , • . •.• 
,11 Early Identification and Control 
.12 Assignment to Single Judge 
.13 Appropriate Supervision ••... 
• 14 Use or Maglstrates and Masters 

. . . . . . . 
' . . . . . . . . . 
. . 

s 
6 
7 

10 
II 

.2 ROLE OP COUNSEL , • , , . . . • . 13 
.Zl Respons ibilities in Co~lex Llti~tion 13 
.22 Coordination in Multl-Par t-y Litigat ion: 

Lead/Liaison Counsel and Committees . • . 15 
.23 Disqualification • • • • • . • • . • . • • • • . . 21 

Fair and efficient resolution or complex litigation depends upon effective control 

and supervision by the court , dedication and professionalism of counsel, and the 

collaboration or the judge and the attorneys In developing, Implementing, and monitoring 

a positive plan tor the conduct of pretrial and trial proceedings. 

) 20.l JUDICIAL SUPERVISION.1 

.ll Early ldentlrlcatlon and Control 
, 12 Assignment lo Single Ju<lge •• 

.121 RecuS4l , ••••••• 

.122 Other Judgos ••• , ••• . • 
• 123 Related Lit igation •••.• 

.13 Approprlate Supervision , •.•. 

.14 use or Magistrates and Masters • 

. . . . 

. . 

6 
7 
8 
8 
8 

10 
11 

Lawyers and judges are virtually unanimous both on the critical need for early, 

active involvement by the judiciary In managing complex litigation and on the 

characteristics or ertectlve judicial control and supervision. even those who have 

criticized some constraint imposed by a judge when exercising these powers have 

generally acknowledged the propriety, tr not the necessit.y, or judicial control to promote 

the efriclent conduct or the litigation. 'rhe accord regarding judicial involvement in 

) l. Reference, MCL 1.10. 

5 
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cornplex cases doe.s not evidence any disparagement or the adversarial system or or the 

co~tcncy of the bar . Rather, It steroo trom an awareness that the tensions between 

an attorney's responsibilities as an advocate and as an officer or the court frequently 

are ogsravated In complex litigation and that the tactics of counsel may waste time 

and expense if the judge passively waits unti1 problem$ have arisen. 

Although not without limits, the explicit and implicit powers of the court enable 

the Judge to exercis<? substontlal control and super vision over the conduct of the 

litigation. The Federa l Rules or Civil Procedure contain numerous grants or authority 

that supplement the inherent power of the court to manage litigation. ot particular 

importance arc those contained ln nuh.• . .s 16, 26, 37, and 42. Fed. R. Clv . P. 16(c)(l0) 

speclflcally a uthorizes action to be to.ken with resp~t to "the need for adopting .special 

procedures for managing potentially difficult or protracted actloos thot may involve 

complex Issues, multiple parties, difficult legal questions, or unusual proof problem,." 

The extra attention given by the judge to a coinplex case In Its early s teiges 

will encroach upon the time immediately &\lailable to attend to other litigation. However, 

even grealer expenditures of judicial timo and energy will almost certainly be required 

later tr complex litigation proceedS unattended and unsupervised. In unusual situations, 

the demands created by a case of greal complexity may be so extreme that special 

assistance, such as relief from some or all o lher case assignments for a period of t ime, 

may be warranted .2 

20.11 Early Identification and Control. 3 

Judicial supervision is most nooessary and OOnericlal early In the litigation, before 

major problems arise. An initial conference with coonsel prior to filing of responses to 

2. See Resolution adopted by the Judicial Confere nce or the United States, Reports 
or the "Tualcial Conference 1911, p. 1Z...13. 

3. Reference1 MCL 0.20-0.23. 

6 
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the complaint CrequentJy will be desirable, and special procedures even before this 

conference may be U$eful. 

The judge, therefore, should be alerted as soon as possible to the filing or a 

ease tha t constitutes, or may develop into, complex litigation. Many courts require 

the Clerk's office to notify the judge immediately or the filing or certain types of 

cas&.S-Such as class actions, antltrust and securities cases-that typically merit special 

judicial attention. Whether a case will require incrP,.ased judicial supcrvision 1 of course, 

may not be apparent from the docket sheet or the complaint itself. Counsel should be 

encouraged to make known their belief that a case mey wa1•rant traatmcnt as complex 

litigation. Several courts have A local rule requiring plaintiff's counse l to provide, at 

the time of filing the complaint , Information- such as the names of opposing counsel and 

a description of all related litigation- that helps to identify complex litigation a nd 

enables the judge to make preliminary plans for the ca.'i-8 . 

) 20.12 6"Signment to Single Judge.4 

) 

.121 Recusal •. . •.• 

.122 Other Judges •.• 

.123 Related Litigation 

. . s 
s 
s 

Complex litigat ion should ordinarily be assigned to one judge for all purposes, 

including all pretrial proc:eedlngs. Po.ilurc to do so may result In a lack or the continu ity 

a nd consistency or judicial supervision that is vitally important to efficient management 

of the case. 

Each multi-judge court Should determine for itself whether complex eases should 

be assigned according to the court's regular plan for case assignment or by considering 

other factors such as the caseloads e1\d special experiences of the individual judges.5 

4. Reference: MCL. 0.30, 1.95, s.oo-s.22. 

5. See "Bar Harbor Resolution," adopted by the Judicial Conference of the United 
Sta tes, Reports of the Judicial Conference 1971, p . 70-74 . 

7 
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In courts in which actions arc oot assigned outomatically to a sptclflc judge upon filing, 

an i ndlvldunl ossignment nevertheless should be specially made as soon as a case is 

identified as complex litigation. 

20.121 Recusal. 

Co~lex litigation often involves many parties and law firms, not all of whom 

may be known when a case is f irst rHed.6 'l'he judge to whom a complex case is 

assigned should check caretuUy, on a continuing basis as necessary, not only for existing 

problems of recusal or disquaIJCication, but 1,11,.,;o for potential problems that may arise 

because or the joinder of addi tional parties, the assignment of other rela ted cases, or 

the identification of class membcrs.7 Reassignment, when warranted, should be 

accomplished as promptly as possible, and the judge to whom the litigation is to be 

reassigned should make a s imilar inquiry into problem, or rccusal or disqualitication 

before notice ls given or the reassignment. 

20,122 Other Judges. 

Although one judge should provide overall supe1:vis ion or the litigation, other 

Judges may be caUcd upc,n for S{)(?clal purposes, such as to conduct settlement discussions 

a.nd to review claims or privilege. Moreover, after a period ot consolidated or coordinated 

pretrial proceedings, severable claims or cases may be identified that other judges can 

handle as erficicntly. 

20.123 Related Litigation. 

Complex litigation frequently Involves two or more separate, but related, cases. 

All of tl1ese cases that are pending or may later be filed in the same court, whether or 

6. To aid In Identifying potential problems of disqualification, counsel should submit 
a list of all companies aftiliated with the parties and all attorneys and rtrms associated 
in lhc litigation. 

7, See In re Cement Ant itrust Litigation, 688 P.2d 1297 (9th Cir. 1982), atf'd under 
28 U.S.~ 2109 sub nom. Arizona v , United States Otstrict Court, 459 U.S. 1191 (1983) 
(disqualification of Judge, rive years after suit instituted, upon discovery that Spouse 
owned stock in a rew or the more than 200,000 c lass members). 

8 
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not In the same division, should be assigned at least initially to the same judge.
8 

Pretrial proceedings In the.sc cases should ordinarily be coordinated and their consolidation 

tor pretrial and trlal purposes under Fed, R. Civ. P. 42 will often be appropriate. Even 

it riled in more than one division of tho court, cases may be coordinated or consolidated 

tor pretrial purposes, end rrequently they may be tranderred to a single division under 

the discret ion granted by 28 O.S.C. S 1404(b). 'f'ranster to the district judge or related 

adversary proceedings In bankruptcy, including proceedings to determine the 

dischargeabillty Or debts, may a lso be needed to avoid conmcts a nd delays.9 

Whether the same judge should handle related criminal and civil C8SCS I$ less 

clear. Prom the standpoint or efficiency and coordination-especially i~rtant when 

such case3 are pending at the s.ame t ime-assignment to o. single judge is usually 

preferable. Other ractors, such as the possibility that extensive judicial supervision or 

pretrial proceedings In the civil litigation may be needed during the t ime the criminal 

trial is being conducted, may suggest that the case~ be ha ndled by di Uerent judges. 

Management problems arc compounded when related cases are pending In other 

courts. Cases in other federal courts may be transferred by such court$ under 28 U.S.C. 

S 1404(a) or S 1406 or, tor pretrial purpo$es, by the Judicial Panel on Multidistrict 

Litigation under 28 O.S.C . S 1407. Cases originally brought in other courts, rederal or 

state, may be refiled following voluntary dismissal or dismissal based on forum non 

convenicns. Nevertheless, transfer of all cases to a s ingle court tor centralized 

managGmont is not always possible. In such circuffl$tances, the effected courts should 

attt!mpt-whether dJrectly botwecn the judges involved or Indirectly through couns<:!l

to coordinate proceedings to the extent practicable In order to minimize conflicts and 

8. Many courts have a local rule that au tomatically provides for assignment or 
related cases to a single Judge, typically the judge receiving assignment or the earliest 
filed case. 

9. See{ e£.1 In re Plight Trans. Corp. Securities Litigation, 730 F.2d 1128 (8th Cir. 
1984), cer • nled, 105 S. C l. 1169 (1985). 

9 
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inconsistent rulings. 'fhls coordination sometimes has been accomplished through parallel 

orders, joint pre trial conferences and hearings at which both judges presided, or 

designation or a " teed'' case in the litigation. For furthE!r suggestions concerning the 

ha ndling of multiple Utl-getlon, see S 31. 

20.13 Appropriate Supervlsion.10 

As already discussed, judicial involvement should begin earl,y in the Utigation. 

Effective judicial management gene:rany he:s the following additional cheracteristics: 

"' it ls active1 The judge attempts to a nticipate problems oorore they arise 
and does not wa it passively for matters to be presented by counsel. 
B~ause the attorneys may become Immersed in the details of the case, 
innovation end creativity in formulating a plan ror conduct of the Utigallon 
frequently must come from the court. 

• it ls substantive: 'n\o judge's Involvement is not limited to procedural 
matters. Rather, the judge becomes feml11ar at a n early stage with the 
substantive lssues in order to play a more constructive role in issue 
i<JontlClcation and pretrial management. 

• It is timely, The judge p<omplly deddes disputes that may substantially 
affect the course or extent of further proceedings. The conhrnt of a 
roting Js often Jess important than the fact that It is made without delay. 

• it is continuing: 'The ju<tc pcriodlea.Uy monitors the progress of the 
litigation to assure the:1 schec:klles arc being followed and to consider any 
needed modl!lcattons in the program. The judge may call for interim 
reports between sche<llled conforences. 

• It ls firm., but tair: The judge expects schedules to 00 met and Imposes 
appropriate sanctions for derelictions a nd dilatory tactics. Time limits 
and other controls, however, are not imposed arbitrarHy or without 
cons idering the views ot counsel an<I aro subject to revision when wt1rranted 
by the circumstances. 

The judge has e vital role in developing and monitoring a,, erteotlve program for 

the orderly conduct of pretrial and trial proceedings. Although components a nd details 

or the plan will vary with the c ircumstances of the particular case, each plan should 

set forth an appropriate schedule under which the case Is to proceed to resolution, 

whether by settlement, s ummary disposition, or trial. The need for time limits, 

10. Rererenc<J: MCL 0.60, 1.10, 3.10. 

10 
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realistically set and ra.irly enforced, can hardly be overemphasized. Indeed, a rirm but 

realistic trial da te, coupled with lmm8dlat0 access to the court In lhe even t some 

dispute cannot be resolved by cooperation among counsel, may itsetr sufrice in lltlgatlon 

involving experienced attorneys who work well with one another. Unfortunately , such 

s ituations are rare in complex lhlgatlon; and ordinarily the plan should prescribe a 

series of procedural steps giving direction and order to the case as it progresses through 

pretrial proceedings to trial, summary disposit ion, or settlement. Jn some cases tho 

court may be able to establish an overall prograrn for the conduct of tho litigation at 

the outset; in others, the plan must be developed and refined ln successive stages. The 

more prudent course is to err on the side or over- inclusivene$.S i n the plan rather lhan 

risk omission of critical elements. 

The attorneys have o. significan t part in developing the plan for conducting the 

litigation. They will be far more familiar than the judge with the facu and problems 

) of the c&$e and, of course, will be primarily responsibl e for executing the plan. The 

judge should provide supervision and direction in a manner thst recognizes the enormous 

burdens placed on counsel by complex litigation; mutual respect and cooperation should 

be rostered not only l>etwccn the court and the attorneys but al.So among the attorneys. 

20.14 Use of Magistrates and Masters. 11 

) 

,Judicial supervision in complex litigation should ordinarily 00 exercised directly 

by the judge rather than by referral to a magistrate or master, even In courts that 

routinely make such referrals tor discovery or other pretr ial purposes.12 Re.ferrets may 

cause additional costs end delays when reviews by the judge are sought, dilute the 

lmpac t of suggestions given to counsel during pretrial proceedings, impair $Upervisory 

11. Re.ference: MCL 3 .20, 3.21. 

12 . This section is concerned with rerCrrals for supervisory purposes and is not 
Intended to discourage the appointment o( magistrates, masters, or court•appointed 
experts for other purposes, such as to collect, assimilate, and present complica ted 
evldentiary mat ters. See S 21.S. 

LI 
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consistency and cohesiveness as the case prooeeds to trial, crea te greater reluctance 

to tr y innovative procedures that might aid fn resolution ot the case, and result In 

insurtieicnt ramiliarity by the Judge with the case at the t ime or trial. Appointment of 

a masler, moreover , involves special costs in the form of compensation and expens~s 

that the parties may be unable or unwi lling to bear. 

Notwithstanding this general admonition, however, reforral to a magistra te or 

master m&y be useru1 Jn some sftua ttons. For example, referral may be appropriate-

• or discrete matters that can be handled effectively by a different person. 
Reforrals sometimes have been found to be useful in handling certain 
discovery problems (for e xample, cla ims of privilege and protective 
orders), in conduct ing a hearing on Issues of personal jurisdiction, in 
assisting counsel with formulation of stipulat ions a'l~ statements of 
contentions, 4nd tn f4clll tatfng settlement discussions . 

• of problems arising during depositions when en immediate telephonic 
ruling ts needed and the judge is not available. 

• if1 due to the unusual magnitude ot the supervision needed in the complex 
case1 failure to make referral would result in Ina ttent ion or undue dolay. 
Continuing supervision and timely rulings are ordinarily more important 
,han personal supervision by the judge. 

I f matters era to be referred, the court should enter an order that adequately describes 

what is being referred and, to the extent not covered by ex-lst ing rules, the authority 

of the n\llgistrate or master to make rulings and the proeedures for ootalnlng review by 

the judge. The court shou ld call for frequent status reports from the maglstrate or master. 

13 . See W. Brazil, G. Hazard & P • .Rico, Managing Complex Lltlgetlon1 A Practical 
Guide toiiie U$e ot Special Masters (1983). 

12 
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20.i1 Responsibilities in Comple1: Litigation.14 

Judicial involvement In the m(lnagement of complex litigation does not lessen the 

duties and responsibilities of the attorneys. To the contrary, such lltlgatlon places 

greater demand$ upon counsel ln their dual, a nd sometimes confHctlng, roles as advocates 

for a client and as ortlcers of the court. 

Complex litigat ion may put additional pressures upon attorneys for many reasons. 

The enormity of the monetary emount.s or va tue.s a t stake may increase the anxieties 

of clients and counsel. Extens1ve discovery and prolonged trial may tax the resources 

of clients and counsel. \\lith numerous other attorneys invoh•ed, many or whom may 

be strangers, communications may be hamperod and the establishment of mutual trust 

lmpedt'Mt. When scheduUng and persona l conflicts arise, the same degree or accommodation 

extended in routine cases may not be possible . The case may be tra nsferred to another 

court, with which counsel are. less familiari travel t ime and costs may increase grea tly. 

Some attorneys may oe empowered to act on behalf or par ties who are not thelr clients; 

this may impose added logistlcal problems and rlduciary concerns. 

Iner-eased respons ibilities as advocates should not be allowed to diminish the 

a ttorneys' responsibilities as oUicers or the court. Counsel can and should be expected 

to work cooperatively and professionally with each other and with the cour t. Active, 

14. Reference: MCL 1.93. 
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creative participation by the attorneys In planning ror errlclent handling or the complex 

case Is no le~ a part of the duty owed to the court than Is their tlmely execution or 
the details or that plan. Even If large amounts are at stake, coun.set must be prepared 

to stipulate to matters not In genuine dispute, and, indeed, to avoid all unnece$S.tiry 

contentiousness. They should communicate freely with one another and resolve informally 

most disputes regarding discovery without the need for judicial rulings. Cooperation, 

courtesy, and professionalism by counsel should be expected and required in all Jltlgatloni 

bu l they are particularly important In complex cases. 

Counsel in complex litigation should also keep Jn mind the directives of Fed, R. 

Civ . P. 'Z6(g). The signature of counsel on a discovery request, response, or objection 

constitutes a certification that "to the be.st or his knowledge, information, and belief 

formed after A reasonable inquiry" it is "not interposed ror •ny improper purpose, such 

as to harass or to cause unnecessary delay or neOOless Increase in the cost or litigation" 

and is "not unreasonable or unduly burdensome or expensive, given the needs of the 

case, the discovery a lready had in the ease, the amount In controversy, and the 

Importance of the issues at stake in the litigation." In essence, attorneys are under 

an obHgetion to "stop a nd think" before preparing requests for or responses to discovery, 

end to weigh potential benefits ag-alnst the cost. fn limiting the (requency or extent 

of discovery, moreover, the court Is called upon by Rule 'Z6(b)(J) to con.sider whether 

the discovery sought could be obtained In a "more convenient, less burdensome, or IMS 

expensive" manner. 

14 
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20.22 Coordination in Multi-Party Litigation: Lead/Liaison Counsel; Committee:$ .. 
15 
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.223 Compensation ..•.•.... . . . . . . 18 
.224 Court1s Responsibilities . . . . . . 19 
.225 Related Lltli•tlon ' . . . . . . . . . . . . ' 21 

Complex litigation often Involves numerous par ties, many or whom have common 

or similar inter-ests but separate counsel. Traditional procedures-which assume that 

all papers and documents are served on all attorneys and that each attorney will file 

motions, present arguments, and conduct exainln$tlons-may result in enormous waste of 

time, mo1\ey, and energy, as well as in confusion and indirection. 

In some cases the attorneys on their own coordinate their activities to eliminote 

any s ignificant problems among themselves or to their c lients, other counsel, and the 

) court. More often, however, the court should Itself Institute special procedures under 

which the practices normally incident to individufll representation are reshaped in the 

interests or economy and eftfclency, Although details vary, the basic approach is to 

select and empower, by court order if necessary, one or more attorneys to ect on behalf 

of other counsel and parties In handling particular aspects of the litigation. 

20.221 Organization.al Structures. 

Various names, often suggestive of the nature of powers and reSponslbllltles, have 

been given to counsel charged with acting during lha. litigation not only on OOhalf of 

their own client~, but a lso for a group of other attorneys and parties similarly situated. 

• Liaison counsel Is o term generally used to describe. attorneys whose primary 
duties tor the group involve e:ssentiaUy admlnistratlv~ matters, such e:s 
communications with other counsel and the court. Typically they receive 

J 15. Re(erence: MC L 1.90-1.92, 4.53. 
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va.rlous notices, orders, motions, and briers on beha1r of the group, and 
then make appropriate distributions within tho group. They may Initiate 
and convene meetings of the group, give notice or and report on major 
developments In the case, and otherwise aid in coordinating activities end 
positions. Such c<>unsel may act for the group In managing document 
depositories and In resolving scheduling contlicts. An attorney with offices 
in the same locality os the court is usually selected as liaison counsel. 

• Lead counsel ordinarily have major responsibility for formulating and 
presenting positions on substantive ond procedural Issues during the 
litigation. Typically they act (or tho group-elther per.sonally or by 
coordinating the efforts of others-in presenting written and oral arguments 
and suggestions to tha court I working with opposing counsel In developing 
and Implementing plans tor conduct of the litigation, initiating and 
organizing discovery requests end responses, conductlng the principal 
examination of deponents, employing experts, arranging for support services, 
and seeing that schedules are met. 

• Trial counsel may ba seteoted to serve as principal attorneys for the group 
at trial In presenting arguments, making objections, condUctlng examination 
or witnesses, and generally organizing a nd coordinating the work or the 
other attorneys on the trial team. 

• Committees of counsel-which may be given such names as steering 
committees, coordinating committees, management committees, ex~utive 
committees, discovery committees, and trial teams-may be formed to serve 
a wido range of functions. Particularly In cases in which the Interest$ 
and positions of group members are similar but not identical, a committee 
ot counsel representing the dirterent interests may give valuable guidance 
to lead counsel. Committees may be formed to carry out various tasks 
assigned by teed counsel, such as preparation of briofs or conduct of 
portions of the discovery program, but care must be taken to avoid 
unnecessary dupllcatlon or efforts. Seo S 24.2. 

'nle types or a.ppointtnenls and the particular responsibi1itie$ to bo assigned In multi

party cases will depond upon many factors, of which the tno.!it important is the number 

of parties having separate but compatible positions in the litigation. ln some cases 

both lead and liaison counsel may be appointed for the plaintiffs, with only liaison 

counsel appointed for defendants. One attorney may perform the combined roles of 

liaison, laad, end trial counsel, or these responsibilities may be performed by different 

attorneys. The functions of lead counsel may be handled by one person or by several, 

although the number should not be so large as to hamper the unity of direction that 

Is needed. Committees should not be formed to accomplish tasks that one lawyer can 

perform satisfactorily. 

16 
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20.222 Powers and Responsibilities or Lead and Liaison Counsel. 

The functions of Lead, liaison, and trial counsel, and or each committee, should 

ordinsrily be memorialized either in a court order or in a separate document drafted by 

the a(tected counset. 16 This writing not on1y c larifies responsibilities within the group 

but also Informs other counsel and the court ot the basic powers and authority conferred. 

However, any attempt to detail these functions precisely or to draw an indelible line 

separating thoSe decisions that may be made unil8teriilly by the d~lgnated counsel from 

those that rnay be made only with concurrence of en affected party may 00 impractical 

and Indeed unwise. Dcsignated17 counsel usually should attempt to work through 

consensus rather than relying upon terms of the court's appointment order when making 

decisions that may have a critical impact on the lltlgatlon, such as making admissions 

on arguably disputed facts. 

Counsel selected for a position or leadership have an obligation to maintain 

appropriate communication with other attorneys In tho groop1 periodically informing 

them or the progress or the litigat ion and eonsultlng: with them when major decisions 

affecting their clients must be made.18 Sound judgment is required concerning the 

extent ot these communications-too much may defeat the objectives or efficiency and 

economy, while too little may infringe improperly upon tho rights of the parties. Sound 

judgment likewise must be exercised in resoJvlng dJsputes that may arise within the 

group, or Indeed within a committee of counsel. Counsel should seek accord through 

16. See Sample Order, S 41.31. 

17. for convenience, MCL 2d uses the term "designated counsel" to refer to aU 
attorneys who provide service in the Utigot lon on OOhalr of a group or parties. The 
term includes load counsel, liaison counsel, and members of committees, whether selected 
by the litigants or appointed by the court. 

18. Communications among designated colln:rel, other attorneys on whose behalf they 
act, and their respective clients ordinarUy should not be deem~d a wa.iver of the work
product rule or the attorney~lient privilege. Although unnecessary, a speciric order 

) of the court may be sought to allay any concern on this matter. 

17 
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perb-uasion and comp1·omisc. However, if substtrntlal consensus cannot be achicwed and Jr 

a single position need not be taken by all members of the group, members may ptoceed 

on that matter individually or by sub-groups rather than being bound by n\ajority vote. 

Moreover 1 the conduct of e,camination or deponents and other witnesses by or through 

lead counsel should 11ot preclude non-<luplicative examination by another attorney with 

r~-pect to matters peeuUar to that attorney's cUent. 

Because they communicate more trequently wi th opposing counsel and likely will 

be more familiar with developments in the case, designated counsel may be In the best 

position to initiate, conduct, and evalua te settlement discussions for the group. They 

must be aware, however, or the limitations on their authority to act on beha1r of the 

group on such mattors, as well as the potential ror connlct between the interests or 

thell' own clients and those or other parties in the group, and should not attempt to 

e nter into binding setllements without .specific authorlty.19 Nor should they, without 

authorization or the court, allow settlement discussions to Interfere with their 

responsibility to see that the litigation proceeds on schedule through the pretrial 

proceedings toward trial. 

2.0.223 Compensation. 

In falr11ess, expenses incurred and fees ettrned by special counsel and co,nmittees 

should not 00 borne solely by their own clients, but rather should be shared equitably by 

au benefiting from their services and relieved from similar obligations. If' possible, the 

terms and procedures for payment should be established by agreement among counsel. If 

a consensus cannot be. reached, however, the judge has tho power and duty t"o order 

re.Ir reimbursement and compensotion.21) Whether done by agreement or court order, 

19. Major difficulties t1\6y arise if, shortly before trial, offers or partial settlement 
are. 1nade to clients or attorneys who have played key roles in preparation of the case. 
Counsel who accept such roles should understend th8t their responsibil ities In the 
l.ltlgalion may survive the dismissal of their own client. 

20. ~ Jn re Air Crash Disaster at Florida Evergl6des, 549 F.2d l006 (5th Cir, 1977). 

18 
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these procedures should be established before substantial services are rendered and 

provision should be made tor periodic billings during the litigation or for creation of a 

fund through advance as:sessments or member$ of th~ group. The agreement or order 

should provide that parties entering partial settlements make a,ppropriate contributions 

with respect to services already rendered by designated counsel, and In some cases may 

appropriately require contributions from parties in later tiled or assigned cases who 

benefit from the work of special counsel. 

When fees and expenses are to be allocated to co~rties, just as when counsel 

seeks thoir recovery against adverse parties, the court should require at the outset 

that contemporaneous time aod expense records be- kept and may a.lso require that these 

be periodically filed under seat.21 Designated counsel should limit the number of persons 

who will seek remuneration tor participation at conferences, in depositions, on briefs, 

and on other work. The court should CMke c lellr at the rirst pretrlel conference that 

compensation wiU not be approved tor unnecessary participation or duplication of 

activities. 

20.224 Court's Responsibilities. 

To the extent justified by the circumstances, the court should oversee ca.s-c 

management arrangements by selecting attorneys to be responsible for various duties, 

prescribing their functions, and providing for their compensation. 

Few d~isions by the court in complex litigation, however, arc as potentially 

significant and sensitive as those that control the degree or participation by counsel. 

Attorneys arc anxious to ensure that tho.Ir clients' interests will not be jeopardized 

through Ineffective representation; more-over, they may be atrcctcd by personal 

cons iderations involving pride, jealousy, and potentleJ remuneration. Judges naturally 

and properly pre fer to give special consideration to the suggestions or counsel In such 

) 21. See Sa~I• Order S 41.32. 

19 
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matters. Unfortunately, In sorne cases substontlal problems heve a,risen that might have 

been avoided had the court not accepted uncritically on organizational plan proposed 

by the attorneys or so readily app1•ove<.l on arrnngemenl that appeared to have a 

concurrence of a "majority" or those arfcctcd, "l"he courl should make an independent 

assessment of the functions, Iden lit les, a nd orgoniutlon of designated counsel, considering 

but not necessarily adopting the views or counsel. An evidentiary hearing may be 

needed in some cases. 

Attorneys should not t>c selected or 11,pprovad by the court to serve In lhe.~ 

positions unless they have the rcsouree.f, the commitment, and the ability to acco~llSh 

the assigned tasks . They should be able to command the respect or their colleagues 

end work cooperatively with opposing counsel and the court. Although prior experience 

In similar rolus In other litigation Is usually valuable, It rnay demonstrate that an 

attorney is ill-suited tor such an assignment or it may have Le:rt personal antagonisms 

tha t will be counterproductive in ttle presen1 case. 

Ir recs are to be allocated to co--part ies or sought from adverse par t ies, tho 

court may wish to inquire Into normal or anticipated bl111n,g rates and should be sure 

that agreements regarding proposed appointments have not been induced throU:gh Improper 

undorstandtngs concerning the nsslgnrnent or work to be 1>e1•formed during the litigatlon.22 

The court should approve neither more committees nor more persons on a committee 

than ore needed to do the- job.23 If the litigation Involves separate related actions:, 

the court may consider the number or suits and the extent or the.Ir progress prior to 

coor dination and consolidation, bu t shOuld also be awore that cases may have been rued 

as separate action$ or insti tuted or pursued precipltalely in order to gain leverage in 

22. Seel e.g., In ro Pine Paper Antitrust Li tigotion, 98 11 .R.D. 48 (E.D. Pa. 1983), 
eff'd in par aiid rev'd in part, 751 P.2d 562 (3d C ir. 1984). 

23. Properly controlled, division of work t.1.rnong several firms may, however, not 
only facilitate preparation for trial, but also sprend the r isk of litigation and thereby 
foster enforcement of federa1 statutory policies by private litigants. ~ ot 584. 
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the appointment of designated counsel and committees. Ir there are maJor problems In 

deciding upon a proper organization of counsel and the judge believes It would be 

Imprudent to probe personally Into their private understandings and discussions, the 

matter may be referred to a magistrate, or perhaps a master, for Investigation and 

recommendation. 

20,225 Related Litigation. 

JC related litigation is pending In other federal or state courts, the judges Involved 

should consult 4.nd endeavor to enter joint or parallel orders governing the use and 

compensation of common committees and counset.24 Even If suc h orders are not feasible , 

the. judg'o may urge or direct counsel to confer with t he attorneys Involved ln the other 

courts In an effort to reduce duplication and potential contllcts and to echieve tho 

benefits or e fficiency a nd economy through coordination end Sharing or resources. In 

any event, the courts should exchange copies of orders that might affect proceedings 

In other courts. For fur ther discussion, see S 31. 

20.23 Dloqu,,UClcallon. 

Counsel in complex litigation should be alert to the possibility or their 

dlsquaJiflcation because they may become material witnesses at trial or because an 

adverse party Is a current or former cllent.25 Each law firm Should make an early, 

thorough inquiry-preferably before acceptlng re-presentation-to determine whether a ny 

of its partners or associates a,re presently representing another party on any matter or 

have previousJy represented another party on a matter substantially related to the 

pre~nt litigation. 'Ibis investigation should Include not only persons and companies 

formally aligned as adverse part ies, but also companies and organizations artiliated with 

24. See Sample Order, S 41.Sl. 

2s. Disqualification is most often premised upon the attorney's obligation to preserve 
a client's secrets. See ~ Allegaert v. Perot, 565 F.'2d '246 (2d Cir. 1977) (former 
client); Cinema 5, L~:-'CTnerama, Inc., 528 F,2d 1384 (2d Cir. 1976) (current client). 
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such part ies, co-parties whose posture might change as the litiga tion progresses, a nd 

persons or companies thnt might later be added as parti~.26 Plrms Should also take 

steps to guard against c reation of disqualifying confllcts as a result or acceptance of 

new clients or employment of new par tners or associates during the course or the 

litigation. These inquiries 8nd safeguards a re particu larly important with respect to 

a ttorneys seeking to represent a class or to act as lead counsel In multi-party litigation. 

QuC!stlons about possible disqualification- including such ma tters as whether a ll 

membc.rs of the f irm will be disqualificd,27 whether assooiated counsel wiH also be 

disquaUfiod, 28 and whether a firm may cont inua In the If ligation because of consent, 29 

26. Thus far, class members have not usually bee:n treated as "parties" for lhe 
purpose or determining disqualiflc.atlon of a ttorneys. Whether this approach will cont inue 
to b0 fo llowed is not clear, particularly in view or In re Cement Antllrust Litigation, 
688 F.2d 1297 (9th Cir. 1982) (holding judge to be disqualllled because of spouse's 
ownership or stock in class members ), arf'd under 28 U.S.C . S 21097 sub nom. Arizona 
v. United S ta tes mstrict Court , 459 U.S. ll91 (1983). 

27 . T imely erection of a "Chinese wa.11" fo isolate attorneys wi th a prior relationship 
to a n adverse par ty from other mentbers or the fi rm may in some c ircums tances avoid 
disqualification. See,~ LaSallei Nat'l Bank v. County of Lake, 703 F.2d 252 (7th 
C ir. 1983); Centra l Mtlk Prod. Coop. v. Sentry Food Stores, Inc., 573 F.2d 988 (8th 
Cir. 1978); Kasselhaul v. United States, 555 P.2d 791 (Ct. CJ. 1977); but er. Westinghouse 
Elcc. Corp. v. Kerr- McGee Corp., 580 F.2d 1311 (7th Cir.), cert. denied, 439 U.S. 955 
(1978) (simulta neous representation fmpc.rmis.5ible despite 11Chin~se wall"). As to whether 
the entire firm ls disqualified ir one of its members will b8 a k~y witness, compare In 
re Rappaport, 558 F.2d 87 (2d Cir. 1977), with Uottaro v. Hatton Assoc., 680 F.2d ags 
(2d C ir . 1982). -

28. See Fund of Funds, Ud. v. Arthur AnderS<tn 6c Co., 567 P.2d 225 (2d C ir. 1977); 
but seeTte te of Arkansas v. Dean Food Prods. Co., GOS P.2d 380 (8th Cir. 1979h 
Broniiin's, Inc . v. Brennan's Restaurants, Inc., 590 P.2d 168 (5th Cir. 1979). 

29. See ~ Unified Sewerage Agency v. Jelco, Inc., 646 F.2d 1339 (9th Clr. 
1981); er:'v.sTinghouse £lee . C0<p. v. Cu.If Oil Corp., 588 F.2d 221 (7th Cir. 1978), 
cert. dem ed, 439 U.S. 955 (1979). 
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hardship, 30 or w1a ivcr or th~ riglll to ob Joo t 31 --s'hou td be address~d as soon as they 

become known and should be r-c301ved promptly.. The pendency of 5uch disp\!lell may 

diver t attention rrolll'I pretrial. prcparntJons d]rected towar~ the merits or the litigaUon, 

and addltiona] delays: may result if appellate revlew is 50ught J2 or if ·replac<imcnt 

counsel ore precluded [rom using the work product or the disqualified rir rn. 
3 3 

'Bees use 

of th.e disruption such motion.-. nw.y produce, spurious mottons to disqualify have sornet rnas 

b@en filed wUhou ~ e.ppropr late Investigation and si I udy, primer ily as a device to harass 

and de Loy. In such ci rcu rnstanccs, appr•oprlu l ~ sane t ions .sllou ld be hnposed by the court 

tmd~r 2.8 u.s.c. S 1927 or Fed. H. Civ. P. 11.3.4 

30. The "substantia1 tw1•dsh~p11 e~ceplion ls frequently cited as a be.sis for permitting 
cou.nseJ to o,ontinue if the nec:-d for such attorney to testify on behalf o[ the client 
arises late In the lit iga tlon. Th~ e :iccep t Ion is: not; t,o we PJor I ovaHab le It' the Ukellhood 
of such te!irlmony should tiav(! l>ccn anriclpata-d ef!.rller in the case, St!e Gerieral MIU 
Supply Co. 11. SCA Serv le es, Inc·~ 697 F. 2d 7 04 ( 6t'1 C Ir. 198,2). -

31. See ~ City of Cle\l'elanc v. Clev.eileind :Elec. Hlumine.Hng Co~, 440 F •. Supp. 
193 (N.D-:7%iof,aff1 d2 573 P .id l3l0 (6U1 C Lr. 1977}~ ~ert. denied_,. 435 U.S •. 996 (1978). 

32:. An ordt!r- overru1Ing a motion to dlsquolity counsel in a civil case Is not 
Immediately e.pt)Q·alable u.s o matter oC right, 'Firestone. Tire and ltubber Co. v. Risjord, 
1H9 U,.S. 3U (U181); nor ls an order grontlng such a rnotlon in a criminal caset Planagan 
v. United Steite-s, '165 U.S. 2.59 {1984), or ln a civU case, Richardson-Merrell, .Inc. v. 
KoUer, 105 s. Ct. 2751 (1985). l1'etiUons [or writs oil' mandamus ma.y, however, be filecl 
even if Uiere is no rigfll or appeal. 

33. The extent to which tne: worlc product or dlsqua.Hfied counsel may be turned 
over to new couriiU!I involves a bstam:ihg o•r fBctom~ See First Wlsconsin Mortg. Trust 
v. '.P lrst Wiseons In Corp., 5'84 f .2d '20 l {7t lJ C .Ir. 19? 8) (en baneh In temationnl B~lness 
Ma.chines Corp. y. Levin, 579 F,2d 211 (3d Cir, 1978)., 

J4. See Wold v. Miners ls Eng1g Co,, 575 f. Supp. 166 (Di. Colo. 1983). North 
A.merioarn Foreign Trading Corp. v. Zale Corp., 83 P .R .D. 293 1(S.D.NS ~ 1979), af(1d, No. 
'19-7564 (2d Cir, Jan. 28~ 1980). 
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'21.1 PR:tlilMINABY M.ATTERS.1 

.. 1 ] Reassignment ... • .. t ... • . . . . . • • . • 26 
• .12 S-cl'lcduling of lnitlal Conference . . . 26 
.13 Interim Measures . . • . . . . . Z'l 
.14 CJass Act Ions • • . . . . . . . ·• . . . 2a 

lmmedl~te]y upon assignmen t of potentioilly eornple1' litigation1 the judge s.houJd 

review the complaint and other documents in tha cuse file, ascertain ft-om the Clerk1.!i 

office wh.etn~r there are rols.led cases assignee.I to other judge,s ol the court and m!!ike 

preliminary deiterminotions concerning management oC the cose. 

21.11 ReL"!Slgnment. 

Reasslg11ment,, Ir appropriate because of related litigation pendh1g in the same 

,cotJrt or because of r-e-cus-al or dis.quslirtcatlon problem,., s11ould be ac:c:onripllshed 

immediat<!ilj. JmJges to whom1 the lltlg-a t ion might be r,eas,si.gnoo sh.ould check for 

problems of reeusal before notice or the 1reasslgnmer,t is given. SQC S 20.121., 

'21 .. 12 Scheduling of lnltlal Conf er-ence. 

The co111rt sho1Jld determi na- when to nold tlhe i nitial conrerC!nce wlth counsel. rn 

some ens.es the judge me,y already kDow (or con leorn from plo.initiff ts co,mseU wh.o w1ll 

be L"ep:rescnting l he derenclants, so that notice of the conr renc.e andl o.f any i nterlfil 

admi n lStr a Uve measures may be given even before responses to the eompJ.a int ere riled. 

'The fk,l'jt c-onf,~re11cc should be held e$rly in the Ut lga.tion, well before the end or th.e 

ao dey period (or entry o r tbe scheduling ordt!r mandated by Fed. R. C~v. P. 16(b}., 

However-,, i( th~ conf<!'re_nce is held too quickly, comlsel without prlor famil iarity with 

the co 11troversy mo)' be ll1nl,ted in the contrlb"\.l tions end Insight t1H~Y can p l"ovide the court, 

In i ts notice of the c-onforence, wtJich shoutd or-dinorHy be directed to the 

attol'"ne~ in ol!J related cases that possl.l>ly might M cQ:nsoUdo.t,ed or co0rdinated, tho 

court should either Indicate the potenUal topics to be conHi<lcred or establish s procedure 

1. Reference: MCL LOO, l.94, S.02. 
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by wl:tlch the attorneys arc to ~-ubrnlt or suggest ~ proposed ag,enda . 2 The notice, whictJ 

may direct counsel to tiec ome fa.mUh,r with the pr lM ipl~ ond sug,gQ-St ions Qonta lned J n 

the 1anual, typ icaUy Should require tbem to confer In advance In an dfort to forn\Ulatc 

one or more plans for clarifying the IQ;ues and conducting- discover)', 'To reduce the 

length of tho confei-euc~ and better pre-pnre the court 9 c01msel rrui,y oo dire<:ited to 

S\lhtni t wrltt~n statements of their prelh11inary vjcwpo&nts concerning the natur e and 

dimensions or th{! J&wsuit and the major problerns likely to be encountered in managemen t 

of tile lHigatlon.3 

21.13 liU.e,im Meas:u.res .. 

The court may ~ua sponte ln.stitu,le special procedures al the outset or the case, 

subject to revision or rl!sclssion at ttie Initial coJ'!f e111e noe.4 For example, Ln advanc-e o[ 

the Initial conference the j udge may-

• suspend te~radly some loc-nl rules, s1..1ch fiS those re~uiring the apl)efll'~nee 
or assooio.tion or loc:sl oounscl or set Ung a dendJin.e for- joJning new partl~s.5 

• cr~e.te a single master file for the· Utigotlon, elimlnatlng the neell for 
multiple filings or the same type of document wh,en S.e:1'arnl re]e.t,etl ca~s 
liave common par l i~. 

* ex:tencl the time ror flllng responses ta th{} co~Je,lnt until after the inltlal 
conference, making unnecessary any •nc.Jl vldual requests for ~xt<iruiions, 

• r.e{luc a, under Fed, H.. C iv . P. 5 the nuamer of par t les upon whom s.erv let.? 
or cloeu men ts must be tMdo . 

• preclude or suspend discovery rcquestg and response!il unilH a[ter the inHlal 
coMerenee, <ixcept as permitted by the eollrt in exceptional elrcumshinces. 

'2 . See Sample Order; S 41.2. 

!l. Reports at this stage should not have any b1nding errect upon the partJes, and 
the court may wlsl) to provide that opposlng povUes wiU be precluoocl trom u~ing them 
as admissions under F<id. R. £-vld. 80l{d)('2) or ln lat(}r arguments to the court. 

4. See Saq,ie Ordell', S 41 .2:. 

5. Rule 3 of the Rules or Procedure of the Judicial Panel on Multidistr1ct L1t•gatio 11 
pr<>vidcs that parties In octiorts trs.nsferrod under '2.ll U.S.C. S 1407 may cont inue to be 
represented ln the transferee dlstr let by e:iclsti ng couru1el, w I thout bei 11g requir~d to 
obtain loc:al eounset. 

2.7 
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• limit the length of briefs and eliminate tables of contents and lists or 
authorities. 

• order that documents and othel' evidence not be destroyed without leave 
or court.& 

21.14 CIAss Actlons.7 

The judge should prompt\y identi fy cases that Include claims by or against a 

c.lass.8 The decision whether to certify a class win usually have & subStantial impact 

upon further proceedings In the l i ti.gation, including the scope of discovery, the defini tion 

or issues, the length and complexity of trJal, and the opportunities for settlement. 

Therefore, at the initial conference the court should establish a schedule for resolving 

the issue or class certification, bearl~ in mind the mandate of Fed. R. Civ. P. 'l3(c) 

that lhis decision be made "as soon as practlcable.11 Bcfor~ .setting a date tor submission 

or the issue, the court should ascertain what discovery on class questions Is needed 

e.nd how such discovery may be conducted rnost efficiently and economically; end in 

some complex cases more tlroo may be r-equired then Ls provided by loc.al rules. For a 

detailed dJsoussion of the principles and procedures Involved in management of class 

actions, sec. S 30. 

6. Preservation orders may impose burdens on the parties and be difficult to 
in-.>lement. tarly consideration should be given to relieving parties Crom the hardship 
of overly broad preoorvatlon orders. Sec S 21.442. 

1. ReCerence: MCL 1.40. 

8. To facilitate Identification and early resolution of class questions, many courts 
by local rule require that the Initial pleadings presenting class claims be conspicuously 
labelled as such and include detailed allegations wJth reSpect to the requirements of 
Fed. R. Civ. P. 2-3. See, e.f◄• 1 Local Rules 18.1, 18.2, United States District Court Cor 
the Central District ot Cali ornla. 
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11,2 CONPERENCBS,.9 

.21 T•ming .anti Ft>eq11ancy ., I ,. . . . • I .. . . . . • ·• • 29 

.. 22 Form . • I .. . ,. . . . . I • • . • • • . . . • • • • 30 

.is Attendance I • . • . . . + • . • I • . . . • • ., 31 
.24 lnttlfll C ol"lf erence . .. . • I • . . . . . • I ·• . . . ., I • 31 

Conferences or the types described In Fed. R. Civ. P. 16 and 28(f) provide the 

primary means for e qr else or ju die lol sup.er vis lon s.nd ,control during pretl"•e1. rproce-e<llng5. 

These conferences ahou.ld not be conducted es a tormaJiStlC' ll'ltunl, tiut in the most 

product Ive and m(uu1 ingful manner poHlble., Their timing, rorrn, and scope should be 

the result of careCul planning by the court, with the e.ld ot counsel ot least a.rter the 

initial oonfer,ence. Both the judge and the attorneys should be well prepare-d by prior 

study to g{'lil knowle.dgeable consideration to the s.ubjec.ts to be adctressed at the 

(!,onfcrences, Including thOh'e speciried In Ped. R. Clv. P~ tG(e). NoUce of a conference, 

thcrcfor,e, should indicate it.~ purposes and eltheli' l)st the it,ems to be covered or provl de 

a procedure Ior developlll'lg an agenda. 

21.'ll Timing and Frequency. 

At a rnlnlmuim., an in.itia1 conferonce :l.lhould be held in each case ond, if the cas.e 

Ls not resolved by samrnory dlsposl t Lon or: se tUement ,, the court shou Id convene a final 

pretr·lal conference. 

• 'lbe Lnl t!~ I ,conirerence, described ln greater deta 11 In S 2.1 . H, Is held early 
In the Utiga t on (see S n. 12) and, among othe.r matters,, should re ult Ln 
the scheduling order pregcrltied by Fed. R. Clv. P. l 16(b) and, to the extent 
feasible, !n a discovery ordet under Rule 2.6(1). 

• The fLnal prelrlo1 conler-enco,, deicrlbed ln greatel' detail In S 2.1.6, 1-s held 
shortly before ti:-Ja] for the purposes Indicated In fed. R. Clv. P. l6(d). 
iforo than one suclJ conlerence may b(! no,eded, pnrtlcularly U more t1'an 

one. trial is to be held. 

'9, Re[erence1 MCL 0.40, 1.00, 1.11, 1.io, l.60, l,95, 2.,00, 2.80, 3,0IJ, 4.00. 
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Compl.;,x litigation ordinarily will req1.1ji:-e additional ,nt~t"vening conf~rences dur,ing tn.e 

progress of pretrial proceedings. The label given such II l!onfer~nce-status conferena,c,, 

discovery conference, or sJrnDlY prC!ltrlal conference-ls a matter of personal preference. 

Whether these addition.al conferences hould be held at regulflr iqt,ervals, or as particuJar

pnasa-s of the proceedJngs heive been co~letedt or in response to suggestions oC counsel 

as the need arises~ wm depend upon the cl11cumstanccs of tttei case, but Is a subjecl 

thot should be addressed at th~ i1nmtial conference end considered again ot sul>sequent 

conf.eronces.10 At each conrerence the coutl should ~t the ei_pproximota U1ne 1 If not 

the actual dQ te, for the next conf ercnee. 

21.'l2 Form. 

The ma.nnet in which a specific conference IMY oo c"°nducted most produ4:ltlvely 

depends upon man:y faclots, not the least or which. are the personalities of the judge 

and the attorneys. The c011ferenc:e may be hch:l Jn the courtroom 01' in ,ch_embetsi, tn 

penon or by telephone, wllh the form9il1Ues of on evidcmtte.ry hearing or quite inFornieilly. 

,Conferc-nc(ls in any given ease may take different forms, each being condut!'te.d L111 illl 

m~nner s,li'table t<,, th,e current needs or tlt\e Htlgation. 

AJth.ough "oft-the-'tecord" discusslonil ten.cl to prornote a more candid exchange 

or views ond l:>e-neCit the plannirig pr<>C{!SS, recQi:ding of conferences rnl'l.y eJimi,nate later 

disagreements-particularly if oral directions or N.llkngs a.re to be made by the judge at 

the con!el"ence-and Indeed may be r-equlrcd U requested by couns~l.11 Decisions, Ume 

limits~ and other matters 6:nnouinced duting prctrlaJ conteF1ences should be mernorJaJized 

by transoriptlon of the ptoceedlngs,, by entries on rnotl0ns or dockets., or by sepora.te 

10. Status 11eports may be used to keep the cou:rt ochds.ed ot the progress or the 
,Clfl.Se between con rerence.s. 

11. See Conimerc~d CredJt EquJp. C,orp. v. L 6:: A Contr1g Co,, 549 F .2d 9'79 (5th 
Ctr. 1971'l';National f ,armers• Org, Inc. v. OUver, 530 iF.~d 816 (8th Clt, 1976). 

30 
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orders, and counsel may be directed to submit ptopo~d orders incorporoth1g the <;?:Odrtts 

oral ru1i rigs. 

21,._23 Attenda.n-ce. 

Conferences wi'ttt the judge are c.u:sto.narlly attended by a,t lc,ast o ne e.ttornf;!y 

for !?&ch party. In some complex UUgation, however, the court may decide to depart 

from this llkl<k!l o.nd-

• reUeve some cou11sel from an obligation to ottend1, eltl\er bee-tuJse their 
intetesls wm be fuUy tepras~ntcd by others Ln the JlUgation or because 
they tiei11e Uttle interest kn th.c matters to be discussed at a particulal' 
conference. 'fhe coort 1nay appropriateJy Umit the number o,( attorneys 
whose part~ctpe.tion at the conference wm be compensated ln. e.ny fee 
fliWard1 t hat 5t may later make~ 

• pf\Ov loo for the al tendanee of a megis't NI le or master to whom matters to 
be discuss~d Qt the co11ference have been, ,or may be,, dcleg8ted ,or refcrrn<I. 
Counsel ln,.iolved in related litigation in 0th.er coutts may also be Invited. 

111 call for e.ttcndance of the parties themselv,es,12: Although the presence 
of clients may encourSJge e:xaggera t,cd contentiousness by counsel,, their 
atteridance may l>e he1pru1 In settla:mcnt oiscussions e.nd in narrowing issues 
that might signlffcantly aftect Ute potential costs of .flurther proe~edings. 

11.24. 1nitlal Co.nf erenee .. 

The initie:l conference shoul'd :ret the proper tone and! dlrec,tio11 for tl\8 :remainder 

of the litig,ation. A tentative agenda sbould havo been established. and appropriate 

preparatory steps tnke1111 by c-ou ns:e.1. See § 21.12. At tne con r ere-nee the attorneys 

should l>e given an opportunity to supplement any written reports prevlou.sly submitted, 

stating their views on the ndl.ll'e and potential dimen ions or the Htlgatlon, the major 

procedural and substantivo problems likely to l>o· encounte:red, aoc.l p~e:dures for efrtcient 

management of the co.oo. TI3e in iHel conf<?rcnce is oftgn ,the r,rst opportunity £or the 

eour t to assume control ov,er mailag-ement o,[ the ease; thci jl.ldge should conduct lt with 

firmness and fairness curtailing undUe repetition and contentiousness by couns-el, insisUt-ig 

12. As to the court1s authority to orde-r attendance by clients,. se.e [n ro La"1al"re, 
494 F,2d '753 (6th Cir. 1974). 
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upon professional courtesy, and promptly making any rulings that may a,ppropriate.ly be 

mado. 

The primary objective of the conference ls to develop (subje<:,t to later revision 

and refinemont) a plan tor a just, expeditious, and Inexpensive resolution of the litigation, 

This program Should include schedules and other procedures fo.r identifying and resolving 

disputed Issues of law, clarifying and ,,arrowing disputed Issues of fact, conducting 

dJ.scovery in 11n efficient and economJcal manner, a nd preparing for trial if th0 case Is 

not resolved by Stittlemenr or summary disposition. Coordination or con.soUdation wllh 

any related litigation should be considered, and, when appropriate, measures should be 

taken to facilitate communication and coordination among counsel and wtth the court. 

The conference should result ln an order that serves the purposos or Fed. R. Civ. P. 

16(b) a nd 26((). More than one conference may be required to accompUsh all of these 

objectives. 

Although the Corm.at and aganda for the conference must be tailored to the needs 

and circumstances or the ca$C, among the topics that may be a.ppropriate tor consideration 

are the toUowlng:13 

32 

• problems of recusal or disqualification or the judge, present and potential. 
(S 20,121) Inquiry may also be made Into possible dlsquaUflcatlon of counsel. 
(S 20.23) 

• coordination with related litigation In the same or other courts, and 
provision for later fl llngt;, removals, or transfers. (SS 20.123, 31) 

• use of magistrates, masters, or other judges In providing judicial supervision. 
(SS 20.122, 20.14) 

• cooperation and coordination among counsel. {S 20.21) 

• appolntment of llalson/ lead/trlal counsel and specl.al committees. (S 20.22) 

• maintenance of time and expense r~ords of counsel. {SS 20,223, 24) 

• reduction ln filing and service requirements through master tile and orders 
under Fed. R. Clv. P. 5. (SS 21.13, 21.32) 

13. See also Checklist, S 40.1. 
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• suspension or revision of local rules. (S 21.13) 

• methods to Identify and resolve disputed Issues of law, Including limitations 
on joinder of parties and additiona l pleadings. (SS 21.32, 21.33) 

• appllcabUity and enforceability of arbitration e lauses.14 

• pl.ans for prompt determination of class action questions 1 including discovery 
and briefing schedules. (S 30.L) 

• procedures to clarify and narrow issues of ract. (S 21.33) 

• management of discovery (S 21A), including such matters as: 
-preservation of evidonce 
-use of document depositories and computerized i torage 
-adoption of uniform number ing system for documents 
- infoun&I dJscovery and eo.c;t--11eductlon measures 
-protective orders and special procedures for handling 

clai.ms of confidentiality and privilege 
-controlling discovery through various Limitations upon 

forrn, scope, and sequencing 

• procedures to facilitate prornpt and efficient resolution of dlscovc.ry 
disputes. (SS 21.423, 21.456) 

• inquiry Into potentlal expert testimony, sumfll8.rics, and sampling evidence. 
(SS 21.48, 21.51) 

• preliminary planning for trial (SS 21.6, 22)1 Including the poSSlblllty of 
separate trialS, potential techniques to shorten the length or trial and 
make presentation more understandable, a nd possible referral to a maglstrate 
or master. (S 21.S) 

* establishment of a tentath•e or firm trial date, with sctiedulcs and deadlh\es 
tor completing varfous pretrial phases of the case, including the time tor 
the next conference. 

Possible settlement of the liti-gation should be dJscussed at the first conference, 

as well as later ones. Although settlement should always be encouraged, these discussions 

do not justify suspending discovery or delaying other prctrie.l processes, end caution 

should be exercised when settlement is discussed prior to resolution or tny class 

co.rt iflcation questions. See S 30.45. The court should impose a continuing duty on 

ell parties to disclose pro,nptly any kind of setll~mont. See S 23.'23. 

14.. See !:J6 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 105 S. Ct. 
3346 (19is1f'0ean Witter Reynolds Inc. v. Byrd, 105 S. Ct. 1238 (1985); Moses H. Cone 
Memorial Hospital v. Mercury Const. Corp., 460 u .s . , (1 l:l ft'J), 
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To the ext'cnt that critical issues of Jaw and ract are apparent or readily definable 

at the outset, the cou,r t should not hesitate to resolve issues or law through early 

rulings on appropriate motions and to direct that diSCo\•ery be focused upon racts 

rel1:ttlng to the remaining h;sues. 

Frequently, however, the real issues between the parties, tlS weJI as the nature 

of the claims and de!enses, may be clouded by Imprecise or broad allegations tolerated 

by notice pleading. Efforts to clarify and narrow the issues wiU likely be root by 

resistance from the plalntlfrs, the defendants, or both-the plaintiffs asserting that this 

cannot be done fa irly until after substantial discovery, and the defendants contending 

that ll1 ls is not practicf!ble until after refinement of the plaintiffs* claims. Nonetheless, 

the judge must insist upon some detinition and structuring or i~ues, albeit tentative, 

to Corm the basis for efficient Initial discovery. 

Atte~ts to define all Issues prior to eny discovery are ordinarily as unproductive 

as attefll)ts to complete all diSCO\•ery prior to any formulation of Issues; the two a re 

typically interrelated. Discovery besed upon the prellmin11ry derinitlon or ls$ues may 

lead to a revision of those issues, which in turn may call for changes In the conduct 

of discovery. The court nevertheless should use t he pleadings and the positions ot the 

partie!>, as developed for the initial conference, as a s tarting point for Identifying the 

15. Reference: MCL 1.20, 1.30, 1.60, l.80, 2.UI. 

34 



MCL 2d PR£TRIAL-FORMULATION OP ISSUES S 21.31 

) issues on which to construct the. discovery plan. Regular reevaluation will be necessary 

to assure that lssue rerincrnont and conduct or discovery prococd in tandem.16 

21.32 Pleading and Motion Practicc. L 7 

To a id in clarifying tho issues , the cour t should establish a $Chedule for the filing 

of all pleadings In the case, including countercloims, cross-claims, third-party coinplafnts, 

and amMdments to existing pleading$. The schedule may provide for a suspenslo,, In 

the filing or certaio pleadings if statutes or limitations pr~sent no problen'd. "the 

schedule may also set a deadline (after a reasonable period for discovery) ror adding 

ne.w pa.rtie.'>, clal~. or defenses. Relief from such deadlines should be aUowed only upon 

a showing of good cause,18 particularly if an extension would affect lhe tights or the 

par ties or the poteotlat scope or extent or further d1scovery or trial. 

The court should ordinarily establish procedures under which existing discovery 

materials will be made available to, and usable against, parties added during the course 

) of discovery. See S 21.453. To reduce unnecessary paperwork, courts sometimes enter 

orders providing that specified pleadings, motions, and orders, unless speciffcelly 

disavowed by a party, ere "deemed" filed ln cases later brought, transferred, or removed1 

without tictually fllir\g the docu1nent. See Sample Order, S 41.52. Limitations on the 

length of brief-s, together with elimination or lists of authorities, ttre frequently imposed. 

) 

Frivolous motions under Fed. R. C lv. P. 11, 12, and 56-:such es those riled to 

delay or confuse the proceedings or to "c<lucete" the court without a good faith beHer 

In thelr merit-should not be countenanced. Howe'l<3r, potentially meritorious motions

particularly those whieh, tr granted, would .subs ta ntlaHy affect turther proceedings In 

the lltlgatlon-should be welcomed by the court and given prompt attention. The court 

16. ~ United S tates v. American Tel. & Tel. Co., 461 F.Supp. 1314 (D.D.C . 1978). 

17. Reference: MCL 1.20, 1.30, 1.60, 1.80, '2.11. 

18. For exant)le, relief may be wa_rronted when requested promptly after obtaining 
new information in the tatter stages or dJscovery that has been diligently conducted. 

35 



S 21.32 Pleading and Motion Practice MCL 2d 

should not be re)uctant to grant run or pal'tial summary judgmenl when warranted by 

tac ts that, after the adverse party has had adequate notice and opportunity for discovery, 

are :ihown not to be in genuine dispute. Because of the number ot counsel involved and 

the time that may be needed, oral arguments and cvidantiary hearings on these motions 

in complex cases should ordinArlly be held in conjunction with other conferences in the 

case or by special setting, rathu than as part of a regular motion docket or calendar 

call or the court . 

21.33 T4?<:hnlques to Clarify, Narrow, and Resolve lssues.19 

Among the various methods that have been successfully used, singly or in 

combination, to help clarify, narrow, and resolve issues in complex litigation are the 

following: 

• non-binding statements of counsel, such as those that may be required et 
the Initia l conrerence. See S 21.12. These may be u,pdated periodically 
by written reports or oral statements at later conferences. 

• voluntary abandonment of tenuous claims or defcnse:s by the pnrties, often 
after probing by tho court Into the likelihood or success and the potential 
dlsadvant.ages of pursuing such content ions. 

• requiring: counsel to list lhe essenllal elements of the ceuso of action. 
This discipline, designed to c larify the claiim, may assist in Identi fying: 
elements In dispute and frequently results In abandonment of essentially 
duplicative theories of recovery. 

• formal amendments to the pleadlr-gs, including those resulting from an order 
under Ped. R. Civ. P. 12 striking allegations or requiring a more definite 
stateo,ent. 

• use of the court's powea-s under Ped. R. Civ. P. 16(c)(l) to eliminate 
insubstantial claims or defenses.20 The 1983 revision to the ftule was 
intended to conrirm the power or the court to t1.et without formal motion. 

• contention interrogatories, especially when served 6.fter adequate 
opportunity for discovery. 

19. nererence: MCL 1.20, 2.11, 4.HI, 4.11, 4.12. 

20. See, e.g., Diaz v. Schwe1·man Trucking Co., 709 F.2d 137.l (lUh Cir. 1983); fox 
v. Taylor bh•lng & Salvage Co., 694 f.2d 1349 (5th Cir. 1983); Holcomb v. Aetna Life 
Ins. Co., 255 P,2d 577, 580-81 (10th Cir.), cert. denied, 358 U.S. 879 (1958). 
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• rulings on motions tor run or partial summary judgment. Rule 56(d) permits 
tho court, even when such a motion ls denied, to define the issues that 
remain In genuine dispute. 

• sanctions for violations or Fed. 8. Clv. P. 16, 26, end 37 in the form or 
precluding certain contentions or evidence. 

• requiring with respect to one or more Issues that the. parties present a 
detailed outline of their contentions, with supporting facts end evidence. 
When these statements are required after completion of discovery, tho 
court typically orders, well In advance of trial, that the parties will be 
precluded et trial from raising other Issues or contentions and from offering 
additional evidence absent good cause. 

• requiring the parties to present In advance of trial proposed Instructions 
In jury cases, or proposed flndlngs or fact and conclusions of law In non
jury cases. 

• conducting prelimJnery hearings under Fed. R. Evid, 104 on the admissibility 
of evidence. 

• conducting a separate trial under Fed . R. Civ. P. 42(b) of issues that may 
render unnecessary or substantially alter the scope of further discovery 
or trial on one or more other lss.ues. Spoclal verdicts and interrogatories 
from the jury may be helpful and on some issues the pertles may waive 
jury trial. 

• certiflcatlons under 28 U.S.C. S 1292(b) and Fed. R. Civ. P. S4(b) to obtain 
early appellate resolution of critical issues. 

To deCine the Issues In complex cases In a manner that will be fair to all parties 

and reduce the expense of lltlgo.tlon is difficult. Counsel will likely disagree as to 

how this should be accolll)US:hed. However, issues that eftect the scope or extent of 

dJscovery or trial--sueh as the statute of limitations, res judlcata, end releases-should 

be determined as soon as poS$lb1e. For a dl.scussion of some of these Issues in particular 

types of Litigation, see S 33. 

21.34 summary Judgment.21 

Motions under Ped . R. Civ P. S6 deserve special mention because or the vital 

role they often play in de(ining, narrowing, end resolving issues In the case. Summary 

judgment may eliminate the neod tor further proceedings or, lf only "partial/' at least 

21. Reference: MCL 1.20, 1.40, '2.ll. 
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roduce the scope of actdltlonal discovery or trial. tf counsel are uncooperative in 

entering stipulations, the court may Invoke the often overlooked provision of Rule 56(d): 

rr on motion under this rule ju~ment Is not rendered upon the whole case 
or for all the relief asked and a trial Is necessary, the court at the hearing 
or the motion, by examining tlH~ pleadings and the evidence before it and 
by interrogating cou~l, shall if practicable a.scertaln what material facts 
exisl without substantial controversy and what material facts are e:ctuall,y 
and i n good faith controverted . It shall tl\oreupon make an order Sp,ecirying 
the facts that appear without substantial controversy, Including the extent 
to which the amount ot damages or other relief is not In controversy, and 
direct lng suc h rurther proceedings in the action as ere just. Upon the 
trial or the action the £acts so specified shall be deemed establlShed, and 
the tria.l~shall be conducted accordingly. 

Even if the motion i.s denied In its ent irety, the partics1 Cormulatio1t of their poSitions 

with respect to the motion may be valuable to themselves, to opposing counsel, and to 

the court in clarifying the tssu~s end Identifying those on which further discovery should 

be conducted. 'l.2 

The standards ror determining the merit's or a Rule 56 motion-for deciding 

whether lll(lterit1l facts are in genuine dispute- a.re the same in complex cases es In 

routine Utlgetion.23 Liegal issues that depend dlrectly upon "hard" or objective facts 

are, of course, more susceptible to summary judgment than tho..<:;.e that involve subjec.tlve 

matters or conclusions to be drpwn from underlying facts. Even In the latter situation, 

however, summary judgment may be granted in appropriate circumstances.24 

22. Tho court, howeve1·, should dis.courage the riling of Rule 56 motions designed 
merely to "educate" the court, contrary to the good faith requirements of Rules 7 er\d 
11. See also the special sanctions available under Rule 56(g). Ordinarily the court 
should discourage the filing of ,notions that seek a ruling on a particular legal theory it 
the ruling would not shorten discovery or trial, clarify the issues, or facilitate settlement. 
Such contentions are presented more erticiently in the final pretrial briefs. 

23. See Aladdin Oil Co. v. Texaco, Inc., 603 F.2d 1107, 1110-12 (5th Cir. 1979); 
see geneialty Schwarzer, Summar Ju ment Under the Federal Rules: Oefinin Cenuine 
Issues of Material Pact, 99 f'.R.D. 465 1984. 

u. Compare Perma Life Mufflers, Inc. v. International Parts Corp., 392 U.S. 134 
(1968), with Poller v. Columbia Broadcasting Sys., Inc., 368 U.S. 464 (1962). For • 
survey o7Tssues in antitrust and securities cases on which summary judgment has been 
granted, see W. Schwarwr, Managing Antitrust and Other Complex Litlgtltlon1 S 2-
3(8)(3) (1982). 
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The. procedures for considering Rule 56 motions are prescribed in the rule it-selr. 

ln many complex cases, however, substantially greater notice than the LG---Ql.y minimum 

specified in Rule 56(c) may be needed, a nd ther.e Is llttl8 roason to insist that the 

opposlng parties seek additional time ror discovery through lhe procedures of Rule 56(f). 

Rather, the judge at the Initial conference (and a t later conferences, as appropriate) 

should attempt to ascertain wha t Issues are or may become appropriate for summary 

judgment and establlSh, at least tentatively, a schedule for flllng and submitting such 

motions. The .schedule should afford the parties an adequate opportunity for discovery 

and presentation of relevant evidence but, to avoid unnecessary pretriol ectlvl tlesJ 

shouJd call tor submission as early as may be done [airty,25 

In determining whether a genuine dispute exists concerning some feet on which 

the Rule 56 motion depends, the court ls to consider 11the pleadings, depositionsJ answers 

to Interrogatories, and admissions on me, together with the afridavlts.1126 Ped. R. Clv. 

) P. 56(c). According to Rule 56(e), the eftidavJts "shall be made on personal knowledge, 

shall set torth such racts as woul d be admissible in evidence, and shall show arrlrmat1vely 

that the affiant is coff'(>etent to testlry to the matters stated therefn.1127 'l'hese 

) 

25. In eases brought as cles.~ actions under Fed. R. Clv. P. 23, the timing for 
presentation and cons ideration or a Rule 56 motion should take into sccount the schedule 
for determining whether the case is to 00 maintained on be.halt of or aga inst the class. 
Although there is subStantlal precedent Cor granting summery judgment (or a Rule U 
motion) prior to any determination of the class allegations, such an order will result in 
a judgment that does not bind the e1ass and may also cause co"'{)licetion.s In eppe:Uate 
proceedings as a result ot mootness or lack or standing . See S 30.11. 

26. In the court's discretion, en evident iary hearing under F~d. ft. Civ. P. 43(e) 
may also be held to determine whether a genuine ractusl dispute exists. See, ~ 
County or Oakland v. City or Berkloy, 742 F.2d 289, 297•298 (6th Cir. 1984) (cvidenflaiy 
hear ing to c larify vague affidavits submitted in connection with summary judgment 
motion)j Utah v. Marsh, 740 f'.2d 199,801 n.2 (10th Cir. 1984) (ev'identlary hearing held 
arter ra.Hure of parties to stipuJate; summary judgment supported by uncont:radicted 
evidence). See al.So 9 C. Wright & A. Miller, Federal Practice and Procedures: S 2-416 
(1971). 

27. 'l'he requirements or personal knowledge and admissibility in evidence presumably 
apply also to the use or <leposl tlons and interrogatory ans wers . 

39 



S 21.34 Summary Judgment MCL 2d 

provisions, aJthou.gh also appllceble in routine litigation, have particular signiCica,nce in 

cases involving thousands of pages or discovery materiaJs as well as major disputes 

concerning the admissibi1ity of vsrlou$ items in those documonts or In affidavits. 

Theretol·e, In setting a schedule for Rule 56 motions, the court should consider establishing 

procedures to highlight the evidence up,on which some claimed factual dispute ls based 

and to resolve critical problems ot admissibility. To accotT()Lish the former, the court 

may direct the filing of briefs or statements or facts or contentions, perhaps. requiring 

references to source materials, with provision that the parties shall be precluded from 

presenting matters not included therein; 28 to accomplish the latter, it may conduct a 

hearing under Fed. R. Evld. 104 to determine the admissibility or the challenged 

evldence.29 

28 , Filing a brier or statement pursuant to e preclusionary order is equivalent to 
filing admissions under fed. R. Civ. P. 36. Absent such a direction, parties may on 
appeal assert a tactual dispute based on discovery materials never called to the attention 
of the trial court. See Keiser v. Coliseum Properties, Inc., 614 F.2d 406 (5th Cir. 1980). 

29. In re Japanese Elec. Prods. Antitrust Litigation, 723 F.2d 238, 259-60 (3d Cir. 
1983) (explicitly approv1ng the use or both procedures In protracted cases to create a 
record for considering summary judgment motions), cert. granted, 105 S. Ct. 1863 (1985). 
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S 21.4 

The general rule stated In Fed. R. Civ. P. 26(b)-permitting discovery "of any 

matter, not privilegc<I, which is relevanl to the subject matter" or the litigation-does 

not pr~luOO cons ideration or the issues when planning a discovery program. 'The S8:tne 

section or llule 26 recognizes an object ion to discovery of intormatlon that would be 
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neither a<11nlssible In evidence nor reasonably calcultited to lead to admissible evidence.30 

Sub.sections (a), (e), and (d) of Rule 26 hove long empowered the court to control the 

scope, extent, frequency, and sequence of discovery. The authority a nd responsibility 

of the Judge to exercise appropriate control over the discovery process, recognized by 

the Supreme Court in Herber t !.:. t.ando,31 have been given additional emphasi.s by 

amondments to Rule 16 and 26. 

early identi(icatlon of major issues in the litigation, as discussed In S 21.3, 

usually is es$Cntiat to the formulation of a fair plan tor conducting djscovery. Although 

subject to modification on the bnsls of Information learned in the initial discovery 

period, this preliminary delineation of key Issues provid~ a roundation for imposing 

appropriate con trots and limitations to make discovery more efficient. 

The court should not, 1,owove.r, necessarily Umlt discovery to issues that should 

be resolved early in the litigation, like those under Ped. R. Civ . P. 23 or thOS-O Involving: 

a Special defense , uch as tho statute of Umltatlons. Por example, limiting inspections 

to documents bearing on e primary issue may be wasteful If the same set of records may 

be relevant to secondary Issues. Similarly, in deposing a witness knowl~t?eble about 

both critical a nd marginal issues, counsel should not be restricted to the critical issues 

if examination on the other subjects would not unduly lengthen the deposition. 

Limitations on the scope or form of discovery based on the early delineation of 

the issues should be impose<I in such e way that, If a broadening of issues is tater 

justlried, the additional discovery will be supplemental rather then duplicative. The 

discovery program, fn essence, $hould take into account the potential benerits a nd costs 

of alternative approache$. For example, in deciding whether to deter discovery on 

dnmages until a determination of the liability questions, tho court should compare the 

30. ~ Oppcnhoimor Fund, lnc. v. Sanders, 437 U.S. 340, 350-54 (1918). 

31. 441 u.s. 153, 177-78 (1979). 
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benefits to be derived from this opproach if there is a finding of no liability with the 

additional time and costs or damage discovery if there Is a finding of liability, as well 

as the possible need for this evidence In negotiating or evaluating settlement of the 

Utiption,32 For these reasons, the judge should seldom approve a plan or dJscovery 

that unWly postpones discovery regarding damages; and, indeed, tho court should often 

consider questions of law regarding the measure or damages at an early stage. 

21,42 Plannl~ and Cont,oJ.33 

.421 Limitations ••••••.•••.•.•.•.• 
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.423 Resolution of Discovery Disputes ••• , •• 

44 
47 
49 

The Importance of effective planning and control of discovery in complex litigation 

can hardly be overemphasized. Procedures should be edopted to facilitate the orderly, 

) cost--errective acquisition of information and materials and tho pro~t resolution of 

discovery dl.sputes. Unfortunately, no single format can be prescribed tor all casesi 

the discovery program must be to11ored to the circumstances of the case, 8 task that 

depends upon the collaborative, creative efforts of the judge and the attorneys.34 

Moreover, the discovery plan Should be periodically monitored &nd evaluated, and revised 

when merited by the circumstances. 

32. The reverse e,pproach-conducting discovery on damages before discovery on 
Uabllity-has led to early settlement in some cases. 

33. Rercrence: MCL 0.50, 0.60, 1.22, 1.50, 1.501, L.70, 1.93, 1.95, 2.20, 2.30, 
2.40, 2.80, 3.LO, 3.21. 

34. It related cases are ponding in more than one court, overlaipplng discovery 
should be coordinated to avoid duplication and connicts, as by formulating a joint 
discovery plan for all cases or by agreeing that ono of the cases wlH be treated as the 
lead case, with its discovery plan serving as the starting point Cor development of 
supplemental plans in the other courts. See S 31. 
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21.421 Limitations. 

Many type.s of explicit and i111>licit controls may be imposed on the dtscovery 

process, includJng ti~ limits, sequencing of d.Lscovery, and ltmlts on quantlty.35 They 

,nay be used s ingly or In combination as the circumste.nce.s or the litigation warrant. 

'fh:ne Umfts/deadUnes/SChedules. One of the common methods for controlling 

discovery ls by flxlng In a pretrial order when certain actions are to commence or be 

completOO. S-04 Sa~lo Order S 41.33. These t ime limits force counsel not only to 

prc,coed diligently but also to be selective In conducting thair dJscovery. In some cases 

the court at an initial conference can determine a fair period for discovery36 81\d set 

a firm trial date or a cut-off date for all dlscovery.31 Frequently, however, although 

tentative or target dates for trial or completion or discovery may be established Cor 

planning purposes, the Initial schedule$ or deadlines should tocus upon particular segments 

ot discovery that are to be undertaken in some sequence like those described below. 

Although deadlines are usually an important part ot an erteetlve discovery programJ 

two caveats should be noted: (l) the court must make rulings promptly, for further 

discovery will frequently be delayed or impaired until existing disputes are resolved;38 

35. Under Fed. R. Civ. P. 26(b)(l), the court may limit discovery either pursue.nt 
to motion or on its own Initiative. Schedules a nd limitations should, hOwevor, be adopt-0d 
only after the court has consulted with counsel. 

36. The court, l\oweverJ should view with caution the estimates made by counsel 
at an eorly conference regarding the time required for various stages or the discovery 
program. Exaggerations, both of immediate readiness for trial and or the extent of 
discovery that will be needed, are quite common. As to the power of tbc court to set 
deadlines for completion of discovery, sec Fed. R . Civ. P. l6(b) and fn re f ine Paper 
Antitrust Litigation, 685 F.2d 810 (3d Cir. 1982), cert. denied, 459 U.S. 1156 (1983). 

37. A trial date Should not be used to control discovery unless the-c Judge is prepared 
to conduct the ldal at approxlrnatel y the time Indicated, absent exigent circumstances; 
nor should a tin.al cut-ort ot a ll discovery be set so tar In advance ot the trial date 
that significant evidence is likely to be discovered between the cut~ff detc and the trlel. 

38. Schedules should usually make allowance tor delays in the discovery process 
and other contingenc ies a nd, under Fed. R. Clv . P. l 6(b), may be modified upon a 
showing or good cau.se. 
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and (2) In eases lnvolvll)g many attorneys, the mere Imposition of a time limit may not 

result in self-imposo.d selootlvity but rather Increase the costs of Utlgatlon and indeed 

be used as a tactical device against parties with more limited resour-ces. 

Sequencing of Discovery. Another common control Is to mandate, typically through 

the e$tabUshment of time schedules (which may overlap or be discrete), that discovery 

be conducted in a prescribe<I sequence. Among tho sequences that have been useful 

ar-e the following: 

• "Wave" discovery. Discovery generally proceeds in a more orderly fashion 
if counsel first determine the types and locations of documents and other 
physical evidence ( including (>8rtinent information concerning the storage 
and retrieval of computarized data) and the identity and location ot 
witnesses to be examined. Thls "first wave" or discovery ma,y be conducted 
on a n informal basis , or pursuant to a standing order or local rule calling 
for disclosure of evidence supportlng a party's position without need for 
a discovery request, or by interrogatories, depositions, and document 
production as needed. Atto.r this has been completed, additional "waves" 
of discovery on the merits may be conduct~ . Although the details and 
formalit ies var y, this approach to discovery Is valuable in preventing early, 
ineffectual discovery and in avoiding postponements that otherwise may 
result f'rom belated discovery or witnesses and documents in the final 
pretrial processes. 

• Subject matter priorities. The parties may be directed to conduct discovery 
on certain issues, or ror particular time periods or geographical areas, 
before discovery on other issues, time periods, or a.reas. For cxa11l)le, 
discovery on matters relating to class action allegations frequ8ntly are 
given priorJty.39 See, however, the discussion in S 21.41 concerning the 
interrelationship between the discovery program and issue de1h1eatlon. 

• Sequencing by parUes. Although discovery by all per ties ordinarily proceeds 
concurrently, sometimes one or more parties should be allowed to procee<I 
first. For example, If summary judgment on some Issue may be appropriate 
early in the litigation, but the opposing par ty needs some time. and discovery 
before responding to the motion, that party may be given prtorlty l.n 
conducting discovery. The court may esta.bUS-h periods In which particular 
pe.rtles will be given exclusive or preferential r ights to take depositions, 

39. If evidence pertinent to class allegations will also be relevant even It a class 
is not certified, Hmltfog discovery to the class questions may be Inefficient and, Indeed, 
result in fruitless squabbles over whether particular requests for information are 
s-urticiently related to the authorized discovery. 
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and in multiple litigation may direct that discovery be conducted in some 
cases before others.40 

• Forms of discovery. Sometimes the court prescribes a sequence for 
part icular types of discovery-for e xample, t h-st, requests tor documents; 
then depositions; rtnalcy, interrogtt:torles and requests tor admissions. 

Even if the court directs that di-scovery be conducted In a specified sequence, lea\'e 

should be granted for good cause to v•ry from the Indicated order, as when emergency 

depositions are needed for witnesses In ill health or about to leave the county. 

Llm.lts on Quantity. Many courts by local rule limit the number or interrogatorie$, 

subject to modirtc.atlon for good cause shown. Other limitations on the quant ity of 

discovery-such as the number of depositions allowed with respect to some t$$Ue, or 

the length or examination of one or more deponents41-may also be valuable In avoiding 

unnecessary discovory. Although such limitations have often been imposed only atter 

abuse or the discovery process hM become apparent, they may 00 of greate:r benefit 

If imposed in advance as a part of a discovery program under Fed. R. Clv. P. 26(0. 

The limits should be reMOnable, with the- need for discovery balanced agains t the time 

and costs involved. The views or the parties should be considered before any such 

special limitations are Imposed, a nd modification or the limits should be allowed for 

good cause 5hown. When limits are put on discovery of voluminous transactions and 

other event.s, statistical sampling techniques me.y be used to measure whether tho results 

or the discovery fa irly represent what unrestricted discovery would have been expected 

to produce. 

40. Sometimes "common" discovery is ordered to proceed in a <!!pecified sequence, 
but without similarly limiting "individual" discovery in the various cases. 

41. A gross limH on the length of t1 deposition may be troublesome because or 01e 
impact or dialogue among counsel and other delays. Specification of the number or 
hours or actual examjnation, exclusive or such interruptions, has generally been more 
satl.sfacrory. 
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21.422 Other Practices To Save Time and Expense. 

Controls on the timing, sequence, and quantity of discovery are not the only 

lngtedlents of an efficient discovery program. Counsel should be expected to conduct 

dlscovery in ways that minimize delays, costs, and inconvenience to their clients, to 

opposing counsel and parties, and to others involved in the discovery program.42 

Cooperation and innovation are critical to the achievement of this objective. Among 

the practices that have been used effectively in the discovery process are the following: 

• Stipulation under Fed. R. Civ. P. 29. The purtles can facilitate discovery 
by entering stlputatlons with respect to d~ltion notices, waiver of 
s igni_ng, and other matters. Rule 29 permits modification of the discovery 
rules by egreement ot counsel except ror extensions of time for responding 
to discovery requests or when otherwl~ ordered by the court. 

• Informal discovery. Counsel provide Information to opposing coul'l..'iel without 
resort to formal discovery procedures. In particular, documentary evidence 
ls: rrequently made avaUable voluntarily by experienced counsel who know 
the types of documents that will likely be r,equested and must be disclosed. 
Informal interviews with po.~ible witnesses may also be arranged; this 
procedure may be very efficient in obtaining background Information, in 
conducting "tirst wave" discovery, and in verifying, authenticating, or 
explaining documents.43 

• Automatic disclosure. By Loe.al rule or standing order, some courts roquire 
the parties early in the litigation, without waiting for a discovery reques't, 
to identify the witnesses and documents they expect to use In establishing 
the claims on which they have the burden of proof. 

• Reducing deposition costs. Substantial savings may be realized If, when 
feas ible, depositions are taken by telephone, by otcctronic recording devices, 
and by arranging tor deponents to com<? to central locations. Likewise, 
parties may forego attending a deposition In which they have only a minor 
interest If ei procedure ls established tor supple.mental questions-as by 
telephone., by written questions, or by revival of examination fn per$0n
ln the event that , efter a re\•lew of the transcribed deposition, they find 
further Inquiry necessary. See S 21.45 tor additional discussion regarding 
deposition practices. 

42. See Fed. R. Civ, P. '26(bX1) (court shall limit discovery which is "obtainable 
from some other source that is more convenient, less burdensome, or less expensive"). 

43. Counsel may subsequently rile requests for ttdmlssions to assure that the results 
) of informal discovery are usable at trial. 
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• Discovery from other litigation and &ources. When Informat ion is available 
Crom other l.itigotion,44 or from discovery conducted by others In the same 
litigation, the parties may be required to review those materials before 
additional discovery is undertaken.4.5 If those materlats win be usable as 
evidence in the present litigation,46 the parties may be llmlted to 
supplemental discovery. Cost-savings may tlllso be realized through 
coordination of "common" discovery In related litigation P")ndlng In other 
courts, as by using joint notices of depositions. 

• Joint discovery requests and responses. In multiple-party cases in which 
lead counsel are not designated, pnrtles with similar positiol'\S nevertheless 
may be required to construct a single set of interrogatories, request tor 
production, or request for admissions tr voluminous materials 4M to be 
produced In response, the responding party may b8 relieved of the 
requlrement of furnishing copies to each dlscoverlng party. For fur ther 
discussion, Including use of document depositories, see S 21.44. 

• Modified discovery responses. When informat ion similar to that descrJbed 
in e dlscovery request can be produced with substantially less time and 
e,cpense, the responding party should make that fact known and seek 
agreem-ent to production in a modified form. For example, information 
sought on e calendar year basis may be readily a nd inexpGnsively avallable 
on & tlsce:I year basis. Similarly, iC some requested information can be 
produced promptly but additional time will be needed tor other Items, an 
Immediate response should be mede, including the Information presently 
available and indicating when the supplemental materials win be produced . 
In some cases formal discovery requests should be prepared only after 
counsel have informally discussed what information is needed and how It 
can be produced most eftlciently. 

* Combined di,covery requests.. Several forms of discovery may be combined 
Into fl s ingle request. For example, e party may rlr$l be asked to admit 
a particular tact under Ped. R. Civ. P. 36i 1r not so admitted, the pnrty 
Is then asked to respond unde:r n.ute 33 by s tating Its understanding of 
that fee t and by indic.ating whether It has any evidence to support that 
position . If there is evidence, the party Is then asked to Identify a nd 
produce under Rule 34 any documentary evlde1ice bearing on that matter, 
a nd to identify the persons having knowledge of the matter tor possible 
deposition under Rule 30 or 31. This technique. eliminates t he need for 
documenta.1·y or deposition evidence on matters that the opposing party 

44. Access to materials and testimony given In other cases may be Impeded because 
or confidentiality orders, restrictions on access to grand jury materials, and other 
limitations. See SS 21.43 a nd 31 for further discussion. 

45. 'The parties may a lso be required to exhaust other sources of information, such 
as governmental studies, before proceedhlg with formal discovery. 

46. Interrogatory answers, <:lepositions, a nd testimony given by a party in one action 
ordinarily are usable against that party In another case under Ped. R. Evid . 80l(d)(2). 
The parties will often stipulate to the admlssibiHty of information obtained from third 
parties. 
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admits or i$ unable to retute. Ordinarily, more t ime should be allowed 
for responding to a combined discovery requesti even so, less timB may 
be involved than tor the tradit ional separate discovery requests. 

• Conference depositions. I( several per$0ns have partial knowle<tge of a 
subject and credibility is not a substantial question, a. "conference 
deposition" may be feas ible. Each. witness is sworn, and the questions are 
then directed to the group or referred to those having the Information 
sought.4 7 'f'his procedure, with its obvious savings in time and expense, 
may be useful in ascertaining background matters, In identifylng and 
explaining documents, and in examining reports co~lled by several persons. 

21.423 Resolution or Discovery Disputes. 

To the extent possible, coul\S8l should resolve discovery disputes without 

Intervention by the court. 48 'f'he diieovery plan, however, should Include procedure, 

for obtaining rulings by the judge- on those disputes which the parties are unable to 

resolve. 

Although a ruling on many discovery disputes may be deferred until the next 

sche<k.lled conference, controversies sometimes arise that, It not promptly decided, will 

critically disrupt the discovery program-perhaps delaying the scheduled completion of 

discovery or the trial itself or causing substent lel expen~ to the parlle.s. The court 

should give expedited-and, it possible, immediate-attention to such critic.el discovery 

problem,, The disputes may often be presented to the judge by counsel orally, e ither 

in person or by telephone, and a ruling may be made at the conclusion or the arguments. 

Indeed, many courts havo concluded that written motions and briefs on discovery matters 

mey b8 restrlct0d in length, Ir not eliminated, by providing for prompt, informal 

47. Persons in other locations to whom some inquiry should be directed may be 
scheduled to be "on call," as needed, tor a telephone deposition during the conference 
deposition. 

48. By local rule or special order many courts forbid filing of discovery motions 
except on matters that remain In dispute after negotiations between counsel have 

) reached an ill'()8:sse. 
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conferences before discovery dispotes are presented in wri tten motions.49 As di~usse<J 

in S 20.14, reterral or discovery disputes to ll magistrate or maste1;-althot.1gh not 

generallJrecommended- is preferable to a prolonged delay caused by unavailability of 

the judge, and in some. caS-Os i t may be a practica l necessity.SO 

The judge has Inherent a uthority,51 as well as explicit authority by St8tute52 

and rutes,53 to Impose sanctions for d iscovery abuses.54 Imposition or sanctions for 

impropC!r conduct , however , should be viewed as a component of- not an alternative to

a plan ror orderly conduct of discovery in a complex c.ase . Counsel should understand 

that, when warranted, sanctions tailored to the gravity or the misconduct will be 

imposed, ond that se:hedules will not be altered WIHIR eauS(!d by a par ty's own derelictions. 

The judge should also emphasize lhat counsel are e xpect~d to act cooperatively and 

professionally, that petty bickering will not be tolerated, and that progress or the case 

toward$ t·ria1 will not be s ide-t racked by ancillary proceedings c reated by motions for 

sanctions. 

49. A brief written record or lhe nature or the dispute and or the ruling should 
be prepared after the conrerenc.:e, or the conference may ba recorded by a court 
reporter . When an immodiate ruling ls needed during a deposition and the judge is 
available for a telephonic conferenc8, the discussions a nd rulings may be recorded by 
the. court reporter and Included in the deposit ion itself. 

50. See W. Brazil, G. Hozard & P. Rice, Mena in Com lex Liti ation: A Practical 
Guide to the Use of Special .Masters (1983) based upon experience- 1n n t te tes v. 
American 're l. & 'rel. Co ., 461 ~:Supp. 1314 (D.D.C. 1978); 552 F.Supp. 131 (D.D.C. 
1982), aff'd mem. sub nom. Maryla nd v. United States, 460 U.S. 1001 (1983)). 

51. Landis v. North American Co., 299 U.S. 248 (1936). 

52. 28 u.s.c. S 1927. 

53. See, e.g., Fed. R. Civ . P. 7, 11, 16, 26, 37, 41, and SS. 

54. Por a discussion or sanctions, sae S 42i also see W, Schwarz-0r , Managing 
Ant itrust and O ther Complex ~it!Kation, Ch~pter 8 (l982). 

50 



) 

MCL 2d PRETRIAL-DISCOVEII Y 

21.43 PrivUeges and Other Confidential Information. 55 

.431 Limited Disclosure; ConCide-ntlell ty Orders 

.432 Clllims tor Pull P rotection .••...• , • 
SI 
54 

S 21.43 

Attention should be given at an early con(erence, preterebly before sub~tantlal 

discovery begins, lo the posslbl~ need for procedures to handle Information that may 

be subjec t to true privileges (for 0x.ample, attornoy-client , selJ-lncrlminat lon) or to 

protootions from discovery on some other basis {for examplo, work product, trade secrets, 

Individual privacy). The need ror advance planning Is heightened because these claims 

may substantially disrupt the discovery schedule despite the highest degrc0 of 

professionalism and cooperation by the attorneys.56 Consideration should be given not 

only to the rights and needs of the parties, but also to the existing or potential int erests 

of others not represented in the lltlgatlon .57 

21.431 Limited Disclosure; Confidentiality Orde.rs . 

Part ies frequently resist discovery, requesting that under Fed. R. C iv. P. 26(c){7) 

"o trade secret or other confldentlal research, de.vctopmont, or commercial information 

SS. Reference: MCL 3,21. 

56. Entitlement to non-disclosure or lhnlted disclosure may be lost or impaired by 
.seeking protection only after the l.nform.atlon has been provided, even when produced 
under special conti<Jentiality agreements made by counsel. As to whether protec tion is 
afforded when information is produced under a court order prohibiting disclosure, see 
Seattle Times Co. v. Rhinehart, 104 S. Ct . 2199 (1984)j Tavoularcas v. Washington Post 
Co., 737 F,2d 1170 (D.C. Cir. 1984); In re Continental lllinois Sec. Litigation, 732 F.2d 
1302 (7th C ir. 1984); In re San J uan Star Co. , 662 F .2d 108 (Isl Cir. 1981). AISO see 
15 U.S.C . S 132l(c)(2), provid1ng that c ivil investigat ive demands supersodG 11any 
inconsistent order ... preventing or restraining disclosure or such produc t of discovery." 

57. Olscovc.ry is often sought or information in which non-parties ha ve privacy 
interests; and requests for access to protected information cnay be made by the news 
media, by governme ntal inve.'itigators. by public interest groups, and by parties in other, 
s imilar lit igation then pending or l6ter instituted . Many of the problems are addressed 
in Zenith Radio Corp. v. Ma tsushita Elec. lndus. Co., 529 F.Supp. 866 (E.O. Pa. 1981). 
See also Marcus , Myth and Reality in Protective Order Litigation, 69 Cornell L. Rev. 
l {1983), and Seattle Times Co. v. Rhinehart, 104 S. Ct. 2199 {1984). 
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not be disclosed or be disclosed on.ly in a designated way." Such objoetions are typlc.ally 

handled by entry of a protective ord~r incorporating terms suggested or agreed to by 

the partles,58 These orders usually specify that information claimed to be confident ial 

will ~ provided to opposing counsel during the discovery process on condition that the 

Information not be disclooed by them, without court order, except to certain persons 

for pertlcul8:r purposes. Counsel receiving contldentlel materials are generally forbidden 

from making disclosures other than at trial or In preparing tor trial or settlement. For 

example, counsel are ordinarily permitted to disclose such informat ion to assistants in 

their offices and to potential expert witnesses. Whether disclosure to the clients 

themselves is permitta.d will depend upon the circumstances or the case, balancing the 

client's "need-to-know" ror purposes or the litigation against the risks end con.sequences 

of misuse. In any event, those to whom dlsclo$ure is made are usually requtr,ed to agrca 

in writing to abide by the terms of the order limiting rurther disclosure. For edditiona1 

protection, the Information may be sealod or, under Fed. R. Civ. P. S(d), exefl'()ted 

from riling with the court . 

A procedure should be established to deal with challenges to a confidentiality 

designation and with l'equests for permi.o;sion to make eddltlonal djsctosur-es. The parties, 

of course, should attempt to resolve their dUfcrcnces without the need for court 

lnvolvement. It a court ruling is needed, the information In dispute may be reviewed 

by the judge and, if necessary, n hearing held. rr the materials nre voluminous a.nd 

cannot be presented through a few samples or specimens, the dispute may be referred to 

a magistrate or moster for consideration and report. The order usually provides that, if 

a party desires to make some dlsclosure not clearly pormitte<I by the order (for example, 

during a depo..'iition or some witness not privy to the information), advance notice will 

58. See Sample Order, S 41 .36. 
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be given to the other parties and that, if not resolved by agreement, the dispute may 

be presented to the court for a ruli.ng before disclosure. 

These "umbrella" protective orders, carefully drafted to suit the circumstances 

or the case, greatly expedite the now of discovery 1MterJal while affordjng protection 

against unwarranted disclosurcs.59 However, major problems may arise with di$1.>0Sition, 

"declassification," and t1'1rd-p4rty access later in the proceedings or even after the 

termination or the litlgatlon.60 In the protective order the court should re.serve authority 

to make later modifications if justified by the circumstances. 

Such modlrlcatfons may bo needed to facil itate the discovery plans of related 

Utigation. As discussed In S 21.41.2, .substantial savings In time and expense may often 

be achieved by using Information gathered in s imilar litigation. Jt\deed, counsel may 

be required to seek access to such materials before un<k!rtaklng new discovery. Sec 

Fed. R. Civ. P. 'l6(b)(lXI). lf this information, however, is subject to a protective or<k!r 

) in the other case,61 the parties mo.y not be able to obtain It without present ing a 

59. Jtems produced under a claim •of confidentiality should bo identified with some 
special marking at the time of production. 1f numerous documents ere involved, a Jog 
may be maintained describing the documents: and identi(ying the persons having access 
to them. Copying or particularly sensitive documents may be prohibited or tightly 
controlled. See Sample Order , S 41.36-119. 

60. The problems or preserving protection ror docuinents produced under 
confidentialit-y orders are aggravated by the understandable tendency or counsel to err 
on the side of caution by designating any possibly sensitive documents as conrldential 
under the order. The time saved by excessive designations, however, ,nay be more than 
offset by the difficulties or later opposing some request for access or disclosure. 
Although the judge, in the interest of reducing the time and expense of the discovery 
process, should be somewhat tolerant of this practice, counsel should not muk documents 
as protected under the order unless they are at least arguably subject to protection. 
The designation of a document as confldontial may be viewed as equivalent to a motion 
for protective order and subject to the sanctions of Fed. R. Clv. P. 'l6(g). 

61. Protective orders may, of course, authorize disclos\lre of conrldentlal documents 
to counsel in other related cases. Moreover, tho terms of a protective order ordinarily 
do not prevent the party who furnished the confidential information from being ordered 
to prod\Jce the same Information in another C8$e. The party who obtained the confidential 
lnfor1natlon, if subject to the jurisdiction or the court, could presumably be required J to Join in, or not oppose, a req\lest tor modification of the order. 
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request to the other court ror modification of the order ond release or the information, 

subject to appropriate restrictions on further use and dlsclosure.62 lnformal 

communication$ between the two Judges may be productive in arriving at an 

accommodation that gives appropritito consideration to the interests or aU lnvolved,63 

21.432 Claims for Full Proteetion. 

Confidentiality orders do not solve the problems created when the information 

sought is allegedly protected 8gainst a ny disclosure under the attorney-client privilege, 

or as prot~ted "work product," or under the .Pifth Amendment. The judge should 

explore with counsol et an early conference whethor, to whot extent, and in what 

manner, Bny such claims win likel,Y ar ise Wring discovery. Problem areas may thereby 

be ldentlrled in advance, and their potentially dis ruptive errec ts on discovery e ither 

minimized by providing for early brleting and judiclal consideration or even avoided 

t hrough appropriate sequencing or discovcry,64 Counsel should be cautioned that even 

absolute protection against disclosure of the contents of documenlsry mater ials does 

not ordinarily foreclose discovery of the existence or the documents and a sufficient 

d8aSCription of them to enable opposing counsel and the court to assess the merits or 

the claimed prot¢etion. Listings analogous to the index descrlbed in Vaughn v. Rosen65 

are frequently required when privileges arc claimed. If voluminous materials are involved 

62. See Wilk v. American Medic.a.I AS$'n, 635 F .2d 1295 (7th Cir. 1980) (protective 
orders should ordinarily be modified on request from other litigants, sub~ t to appropriate 
conditions as to further use and cost). See also S 3l.13. 

63. 'nte role of the two courts is not unlike that involved when access to grand 
jury ma.terlalS ts sought tor use in proceedings: In another court . 

64. Potential Firth Amendment claims are. or course, one r~son why discovery In 
c ivil litigation frequently is stayed, in whole or In part , until termination of related 
criminal proceedings. However, conclusion or the crimina l case wi ll not necessarily 
avoid fur ther asser tions of the privilege ago.Inst sell- incrlmination. Termination or th-Q 
c riminal proceedings rnay atso resull in limited access to grand jury materiab and in 
eiveitability or information under the Preedom or Information Act, 5 U.S.C. S 552. 

65. 484 F.2d 820 (D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1974). 
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) and the dispute cannot be resolved by review or a few samples or specimens, tha court 

may wish to refer the matter to a magistrate or master for appropriate hearings and 

report,66 Ordinarily, however, claims or privilege should be presented. directly to the 

judge for a ruling. 

) 

) 

Agreement between the parlles that tbc failure to claim a prhli.lege will not be 

dee.med to waive the privilege with respect to other documents involving the same 

subject matter may facilitate the discovery process. However, the erricacy of such 

agreements in other proceedings, even If approved by the court, ls not clear. 

21.44 Documenta,67 

.441 Identification System . . . . . . . . 56 

.442 Preservation . . . . . ' . ' . . . . . . . 56 

.443 Coordinated Requests and Response . . 57 

.444 nooument Depositories . . . . . . . . . 57 

.445 Evidenttary Foundation for Dc>cuments 58 

.446 Discovery of Computerized Data 59 

.447 Discovery from Third Parties . . . . . . . B2 

Complex litigation Crequentty involves a large number of documents. Efficient 

management of such documents during discovery and at trial requires SJ)Ccial attention 

by the attorneys and the judge at the outset of the case and continually thereafter as 

tho case proceeds to trial. fortunately, many ot the problems associated with the 

production and use ot documentary materials may be elimin8ted or alleviated by careful 

planning. 

66. Although In camera revhiw by the court may be necessary to rule on a claimed 
privilege, the party seeking protection may not I especially in a non- jury case, want the 
trlaJ judge to see the document. In such circumstances, the party may request that 
the questlon b~ referred to a magistrate, master, or another judge. Since Judges are. 
accustomed to reviewing matters that may not be admissible, counsel should restrict 
such requests to the most sensitive, potentially prejudicial mt1lerials and be prepared 
to indicate, at least In general terms, the basis for their request, which is addressed to 
the discretion ot the court. 

67. Reference: MCL 1.50, 2.50, '2.70- 2.716, 3,50. 
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21.441 Identification System. 

Before any documents are produced under Fed. n. C(v. P. 33(c) or 34 or used 

In depositions. counsel should develop a system for numbering (or otherwise identifying) 

all documents that may later be produced or use:d In the litigation. Each dooumcnt 

should be assigned a unique identifying designation that wiU be used by all parties 

throughout the case, including depositions and triat.68 The same identificatlon number 

should not be assigned to more than one document and the same document should not 

r,eceive more th.an one identification number unless counsel have reason to refer to 

ditrerent copies or the same document. To avoid tater disputes, o tog should be kept 

Indicating which documents have been produced, when, and to whom.69 

21.442 Presen•atlon. 

Before comm«rncement of discovery- Indeed, perhaps even berorc the Initial 

confere1H:e- an order should be entered providing tor the preservation a nd non-destruction 

of records that may be related even remotely to the litigatlon.70 Such orders, however, 

may interfere unnecessarily with the normal records-destruction policies or the parties, 

be dltficu)t to implement perfectly, and cause undue hardship when applied to many 

data"1)rocessing systeffl'J.71 ThereCoro, a preservation order s hould allow destruction 

after appropriate advance warning to opposing counsel end should exclude documents 

whose cost of pres(!rvatlon is shown to outweigh substantially their relevance In the 

68. Many courts customarily give new identification designations to documents 
offered at tdal, orten by assigning sequential numbers to one s ide and sequential letters 
to the other. However, exhibits need not be Identified according to the party who 
offers the evidence, and a common system ror all documents usually is less: contusing 
if many exhibits and parties ere Involved. 

69. A r<?cord o! the doouments copied by opp<>slng counsel may also be useful. 

10. See Saff()le Order, S 41.34. 

71. Revision of existing co~uter programs to provide for longer retention, even 
if possible, sometimes is prohibitively expensive. In such situations, however, print-out 
and retention or "hard copies" or dupllcetlor; or data bases at periodic intervals before 
deletions occur may 00 feasible. 
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lltlgatlon, particularly if copies or the documents a.re filed In a. document dep()sitory or 

lt there are alternative sou~es of Information. As issues tn the case are narrowed, 

consideration may be given to r-educing tho scope of the order. 

21,443 Coordinated Requests and Response. 

Evc.n if lead counsel or commitlees are not appointed, similarly situated parties 

should ordinarily be required to confer and present a joint request tor production or 
documents and to conduet their examination at the same time and place. If extensive 

copying will be i nvolved, counsel should consider whether economies may be achieved 

by sharing c.?opies rather than making a set for each. The court should not hesitate to 

impose appropriate sanctions on rcspondiog parties who foll to comply with the dictates 

or Fed. R. Civ . P . 33(c) and 34.72 

21.444 Oocument Depositories. 

Centra l document depositories may be of great value In the etCicient, economical 

) management or voluminous documents. By depositing documents at one or more convenient 

locations, counsel may reduce substantially the expensive, burdensome, time-consuming, 

and wasterut etrorts that otherwise may result when many parties attempt to review 

documents located In widely separated places. Use of a depository also facilitates a 

determination as to what documents have been produced and what Informat ion ls In 

them, avoiding the d!Sputes about those matters that sometimes occur. 

) 

72. The last sentence ln Rule 34 provides that "a p,arty who produces documents 
tor ln.spection shall produce them 8$ they are kept in the usu.al course of business or 
shall organize and label them to correspond with the categories in the request." A 
response under Rule 33<c) Is "to specify the records from which the answer may tKl: 
derived or ascertained" and "In sufficient detaU to permit the Interrogating party to 
locate and identify, as readily as can the party served, the records from which t he 
a_nswer may be ascertained." 'l'he Advisory Committee's Notes to Rule 33{c) e1nphasize 
that, it the Information sought exists ln the form of compilations and summaries, these 
should be me.de available to the in terrogating party. 

57 



S 21.444 Document Depositories MCL 2d 

Counsel are usually able to agree on details regarding U1e location13 and operation 

of document depositories, including procedures for acquisition, ,lumbering, indexing, and 

storage, as well as provisions derlning when a nd by whom documents moy 00 examined 

or copied. Occasionally some party will oppose l°iling docurooots ill a centra l deposltory; 

in such circumstAnces, the court should determine whether to exercise I ts power under 

Ped. R. Civ , P. 26(c)(2) to order production at the depository (or at places designated 

by the requesting part ies) or to provide, as an altC!rnative to the depository, that tho 

producing party bear the expense or making copies for other parties . Defraying the 

expense of depositories, which sometimes are maintai,ned for the use or all pertie3 and 

sometimes are established sepsrately for each side, ls also a mette1· upon which counsel 

can ordinarily agreel if not, the dispute may be presented to the court for resolution 

bflsed upon the benef its to be derived from use or the dcposJtory. If document 

depos:ltories have been established in related cases In other courts, counsel may be able 

to arrange for their joint use, sharing the cxpensei likewise, consideration should be 

given to the requests or litigants in other cases to use a depo.:;:itor y established in the 

pending case . 

BuUding on the growing use or co"l)uteriz~d litigation-support systems for storage 

and retrieval of documentary e.vldence, counsel should consider in appropriate cases 

establishing joint computer-based depositories, at least with respect to Indices, abstracts, 

and currently-generated documents, subject to the development of a protocol to protect 

"work pro<l'uct" uses that each may wish to make ot the mater ials. 

21.◄45 Evidcntlary Foundation for Documents. 

The pr<>duc-tion or documents, either in tho traditional manner or by filing in a 

document deposllory, often will not provide the foundation for determining the 

ttdinlssibility or those documents as evidence tor pur~es of trial or summary judgment . 

73. Arrangements sometimes can be made to establish a document depository 1n 
the courthouse. Planning should be coordinated through the Clerk's office. 
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Effective management or documents, therefore, should Also incl ude consideration of 

other rneasures- sueh as stipulations, admissions, or depositions- by which the foundation 

for admissibility may be establlshed.74 

21.446 Discovery of Con,puterlzed Data . 

The potential benefits that mo.y be derived from computerized da ta-as well as 

the problems such data may create- are sub.-.tantlal both In rhe discovery process and 

a t the trial. At the outset of the litigation the court should inquira into the existence 

or computerized da ta and prooesses for its retrieval. Under Fed. R. C iv. P. 34 discovery 

may be obtained of "data compilations from which information can be obtained, translated, 

if necessary, by the respondent through detect ion devices into reasonably usable form."15 

Accordingly, a party may be required oot only to furnish pre-existing hard copies or 
eorrc>uterlzed data but a lso to provide new print-outs or pert inent Hems or of data 

bdses. Sometimes a party should be required to provide this Information In machine-

) readable form, so that the date may be stored by the discovering parties for lat er 

analysis on their own computerS without the time, eicpense, end potential tor errors 

that would result if data from a print .. out were re-entered monually.16 

) 

Part ies sometimes request produc tion in a form that can be c reated only a t 

substantial expense for additional programming; if so, payment of such costs by the 

14. In multi-party cases responses of a par ty to a request for admission or to an 
interrogatory normally are admissible only agains t the a,~wering party. But ~ J.n re 
Ja,p.anese Elec, Prods. Antitrust Case, 7'Z3 F.2d 238, 285 (3d C ir. 1983), cert. grant001 

105 S . Ct. 1863 (1985). 

75. This requirement ls at.so implicit In Rule 33(c), authorizing par ties to answer 
interrogatories by making records available, s ince that option is aveiilable only if "the 
burden of deriving or ascertaining the answer is substantially the same for the party 
serving the interrogatory as for the party served" a nd the requesting party is to be 
afforded ••reasonable opportunity to examine .. . and make copies" of the records. 

76. See Nat ional Union Elec. Corp. v. Matsushita Blee. lndu.s . Co., 494 F. Supp. 
1257 (E .D.Pa. 1980). 

59 



S 21.446 Discovery of Computerized Data MCL 2d 

requesting party Should be made a condition to production.11 A lthough trade secrets, 

privileged information, and trial preparation materials may require protection, and indeed 

the methodology or a coR1>4ny•s co"ltutcr system may itself be a valuable asset thot 

should not be handed over to others without good reason, protective orders under Rule 

'l6fo) may be entE'!red by the court to prevent abuse or mbJusc. 78 

Materials not previously computerized are often encoded by counsel In anticipation 

of or during complex litigation. f requently the objective will be to produce stud1es 

end tabulations for Introduction in evidence or for use by experts. In such situations, 

discovery should usually be allowed in essent ially the sarne manner as for pre-existing 

computerized materials, subject, however, to appropriate protCMitlon of "work product" 

materia1s.79 rr pro<Nction Is required, provision ordinarily should be made for those 

who bonetlt trom the co«.>uteriz.ation process to share the expense. As discussed in 

S 21.444, in appropriate cases counsol may be able to agree upon a system tor establishing 

a common coniputeriud depository. 

The discovery program Should also Include Inquiry Into those facts that will affect 

the use of computerized data at trial either as direct evidence or as information relied 

upon by experts. rn part, the same kinds of questions must be considered as with non

co,.,_,uterlzed records because the Federal Rules of Evidence have been written to 

77. Indeed, parties obtaining informs lion from another's computerl7,ed data typically 
are required to bear any special expense incident to this form of production. Only the 
actual direct costs should be charge<!. 8y obtaining an estimate of the cost in advance, 
counsel may bring exaggerated costs to the cour t's attention or consider les, expensive 
aJternatives. 

78. tr t he par ties are unable to agree on safeguards and the judge ls not sufficiently 
familiar with the teohnology, the matter may be referred to a special ma9ter or to a 
eourt--eppointed expert. 

19. Courts have been reluctant to require production of r~ords computerized for 
"litigation support" purposes with no expectation of producing tabulations for Introduction 
in evidence or for use by expert witnessM, recognizing thpt the decision as to which 
records to cofll)uterize may Itself deserve protection es work product. 
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accommodate both types of evidence.SO Oowever, sp~fal inquiry must also usually be 

made Into matters affecting the accuracy or the data output. Notwithstf.lndlng the 

capacity of computers to make tabulations and calculations involving enormou$ quantities 

of information-and to do so more quickly and reliably than if done manually-several 

sources or potential errors or great magnitude exist. 1'he more common include incorrect 

or incomplete entry of O!lta, mistakes In output instructions, programming errors, damage 

a nd contamination or storage media, power outages, and equipment malfunction. 

1'1le proponent of computerized evidence has the burden of laying a proper 

foundation by establishing Its accuracy.81 Exploring matters relating to the reliability 

of s uch data ror the first time a t trial, however, may waste time and either be unfair 

to the parties a.gainst whom they are offered or result In elimination or evidence that 

(had problems been ldentlried and corrected earlier) would have been be.naflcial in 

expediting trial and understanding the l$$ues. Therefore, well ln advance or trial, 

) appropriate discovery should be undertaken concerning the reliability of computerized 

evidence that may be used later . This will usually include Inquiry into the accuracy of 

) 

80. A good example is round in the so--caued "business records" exception to the 
hearsay rule. Ped. R. Evid. 803(6) provides an exception to the proscription against 
hearsay tor a ''data co«.>ilation, In an,y Corm," which otherwise satisfies the requirements 
of th.at rule and, accordingly, will typically cover computer print-outs used by a company 
to record its weekly sates figures. Moreover, a new print-out of such data specially 
made ror trial purposes may be shown to be an "original" under Rule 1001(3) of the 
machine-readable records that qualify tor the exception of Rule 803(6). Non--co111>uterlzed 
records that meet the standards of Rule 803(6) may be computerl~d during pretrial 
proceedings and a prlnt--out used under Rule 1006 In lieu of the Individual records. 

81. The proponent• howeve.r, is not required to prove that the tabulation is Cree 
from all error or possible error. Authentication under Fed. R. Bvld. 901(b)(9) is provided 
by "evidence describing a proce.ss or system used to produce a result and showing that 
the process or system produces an accurate result," but the standard under Rule 90l(a) 
Is 11satlsfied by evidence sufficient to support a finding that the matter in question is 
what its proponent claims.11 The ultimate Issue as to whether a sum,n.ary under Rule 
1006 is accurate is, acc<N"ding to Rule 10081 ••tor the t-rier or ract to determine as In 
the case or other Issues of fact ." Accordingly, the existence or possibility of errors 
usually affects only the weight, not the admissibility of the evidence, except when the 
problems are so s igniOcant as to call for exclusion under Rule 403. Of course, If 
computerized data provided by a party are offered against that party, inquiry into the 
accuracy of the data may be unnecessary. 
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the underlying source materials, the procedures for s torage and processing, a nd some 

testing of the reliabilJty of the resulti obtained. It it is impracticable to identify and 

correct all errors, counseJ should nevertheless attempt to ascertain a nd stipulate the 

statistical probability of the tA.r>:ge of error.82 

21.447 Discovery from Third Parties. 

Discovery of documentary evidence in the possession of per.sons not parties to 

t he litigation ls more difficult because or the Inapplicability or Ped. R. Civ. P. 34. 

Although production may be r-equlred through use or a subpoena duces tecum un<lc.r Ped. 

R. Civ. P. 45 for the taking or a written or oral deposition, it may be necessary to 

submit objections and mot ions to co«.>el Lo a judge In the district or the deponent 's 

r esidence. Moreover, Rule 45 does not explicitly authoriZ-O the. court to require the 

®ponent to provide mate.rials (such as computer prin t-outs) that do not currently exist. 

Accordingly, voluntary ft.greements play a significant role in procuring information from 

third parties and lhe court will frequently be- asked to illl)OSe appropriate safeguards 

under Fed. ft. Clv. P. '26(c) r egarding the use of such discovery. The third party Should 

be served with the.'! subpoena duces tecum (and a copy given other partles83) sufficiently 

in advance or the date specified for production for the third par ty to collc.'!ct the 

documents and for the court to rule on any objections; as when documents are requested 

from par ties under Rule 34, a minimum or thirty doys should ordinarily be provided, 

partlcular )y if numerous documents are requested. Consideration should also be given 

82. Wilh very large quantitios or da ta, ver ification and correction or all items may 
not be feasible. In such cases, vl'!rlflcatlon may b8 directed towards a sample or the 
data . 1'hen, instead of corr,ecting a1ly errors detected from the sample-which might 
lead to the er roneous presentation of the compilation as free from error-evido.ncc may 
00 given (or stipulations entered) as to the projected effect of such observed errors 
upon the compilat ion as a whole. 

83. Someti~s parties have not given notice to opposing counsel of deposition 
subpoenas served on third parties merely to gain access to records, contending that no 
actual deposition was anticipated. Unlike the procc.'!dure for subpoenas for- triaJ, this 
practice appears to be contrary to the letter a.n<I spirit of the rul es. 
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) to possible acquisi tion of the s.eme information through other sourecs1 such as Crom 

other litigation In which the third party may have been involved and rrom government 

agencies using requests under the Freedom of In formation Act. 

) 

) 

21.45 Deposltions.84 

.451 Limitations . . . . . . . . . . . . . . . . 64 
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.455 Coordination with Related Litigation . . 69 
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Litigators generally consider oral depositions taken pursuant to Fed. R. C iv. P. 

30 as the most effective method or discovery. Deponents do not have the opportunity 

of reviewing with en attorney the imp1leatlons or their responses bofore answerlng. 

Based on the answers received, examining counsel may purSue Crult[ul lines or inquiry 

and abandon others. Counsel can also assess the impression that the deponent will make 

on the Judge or jury while testifying. 

Attorneys may, however, be teffl)ted to depose virtually all persons with some 

knowledge concerning the case. OnJe$S appropriate limitations and procedures are 

established in advance, the depoSltlon process may unduly prolong pretrial proceedings 

and result In enormous costs to the lit igants, far outweighing the actual value or the 

discovery.85 Under Fed. R. Clv. P. 26 the attorneys and the judge have an arr1r1natlve 

duty to curtail excessive dlscove.ry of all types, Including depositions. 

84. Rt'!tere.nce: MCL 1.20, 1.44, 1.93, 2.31, 2.32. 

as. In view or the time and expense or travel, together with th<! cost of court 
reporting, taking depositions often constitutes the major expense ot litigation. 
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21.451 Limitations. 

Limits on the number or length or depositions wiU be needed In some cases. 

Such limitations may be i~ed indfroctly by fixing an early date ror trial or completion 

of discovery or by prescribing a relatively Short period within which d<?'()C>Sitlons are to 

be taken. However, in litigation with many attorneys, c urtailing the period tor depositions 

may not resull in reducing the nun-ber or depoSltions, out rather Increase expenses 

through cost-inefficient concurrent dcpositions86 a nd prejudice parties with limited 

resources ,87 Accordingly, the discovery plan fn some cases may contain Sl)eclfic limi ts 

on the number or l~ngth of depo$itions of certain types of witnesses or, Indeed, may 

require that court approvo.t be obtained for eech deposition.88 For example, depositions 

of putative class members should ordinarily be aJlowed only with court approval, with 

a limit placed on the number and length or such depositions. Likewise, a reasonable 

limitation on the length of a doposltlon of an expert under Ped. R. Civ. P. 2:6(b)(4)(A)(II) 

may 00 warranted in addition to requiring payment or fees under the cost-shifting 

provisions of Rule 26(b)(4)(C). 

Such direct limits on depositions should not be Imposed by the court without 

considering the views of counsel. When merited by the circumstances or the case, 

however, the judge has the power to establish such limitations under Rule 26(b), (c), 

and (f), exercising a discretion similar to that conferred for trial purpos~ under Fed. 

R. Evid. 403, ln<leed, although attorrieys are called upon to exercise self-restraint 

under Rule 26(g), the lfl1)0Sition of IJmlts by the court may dissipate their concerns 

86 . Despite their cost, such "multt .. track" deposit ions are a practical necessity in 
expediting many complex cases. See S 21.454. 

87. This caveat is not intended to dJscoura,ge the court- from setting an early trial 
date end establishing various pretrial deadlines that the parties can meet if they proceed 
expediHously end selectively. Schedules stone, however, will not necessarily eliminate 
excessive deposition discovery. 

88. As discussed in S 21.421, Umlts on the hours of actual examination by each 
par ty may be prefere1ble to gross limits on the length of the deposition. 
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abOut possible maJpraet lca c laims resultlog from voluntary reductions in the deposition 

program. 

21.452 Cost--savln-g Measures. 

Attention should also be given to use ot stipul$tlons uDder Fed. R. Clv. P. 29 

and other techniques described in S 21.42 th3t can !'educe the cxpc11se ot <>apositions 

taken in the traditional manner. Worthy or special cons ideration are the following: 

• [nformal Int erviews. lnCormal Interviews of potential wJtnesses may be 
arranged by mutual consent of counsel. Tbis procedure may be useful with 
respect to those persons who, having only limited knowledge or involvement, 
are not likely to be called a witnesses at trial,, when the primary purpose 
of the deposition would be to avoid surprise. Jf counsel desire, the witness 
may be sworn and the Interview recorded electronically for possible use 
later in the case.89 In addit ion, the interviews cnay be converted by 
agreement or court order Into o non-stenographic deposition under Fed. 
R. C iv. P . 30(b)(4). 

• Non-stenographic depositions. Tape-recording of depositions under Fe<&. R. 
Civ. P. 30(b}(4) is fncrea.slng(y common, even in corrc>lex litigation, because 
of the savings in the expense of court reporters.90 Counsel should be 
encourtged to tMke liberal use of tills procedure, accompanied by a 
stipulation (with the <Jeponent•s consent) waiving presentation to the 
deponent, Disputes over the accuracy of transcripts of a tape .. record.ing 
prepared In a n attorney's office have thus far not arisen mote frequently 
t han similar dlsputes regarding depositions taken in the traditional rnanner. 
Indeed, wlth the concurrence of the deponent, a written transcription often 
may be deferred until some need for It arises and, even then, only parts 
of the deposition rMY need to be tra nscribed. If they wish, both sides 
may record the depositions. 

• Telephonic depMltlons. Significant economies may be realized when 
telephonic depositions under Fed. R. Clv. P. 30(b)(7) are reaislble. For 
example, supplemental examination by parties not present when a person 
was Clrsl deposed may often be acco,npllshcd effectively by telephone. 

89. Although, absent an order converting it Into a deposition, the interview probably 
could not be used as substantive evidence under Fed. R. Evid. SOl(d)(l)(A), It still could 
be used to impeach Inconsistent testimony given by the person at trial. 

90. Moreover, In some c ircumstances playing a recording of the deposition or a 
ke,y witness may be preferable to reading the transcript. Dramatic recitations of 
depositions are not uncommon and, even when the reader make! every effort to be 
faithful to the task, there may be significant differences in emphasis, inflections, pauses, 
and the like that bear upon the meaning or credibility of the deponent'& testimony. 
Accordingly, tape recordings sometimes are made of key depositions as an adjunct to 
s tenographic reporting tor the same reason as (but a t less cost than) videotaping. lt 
tsl)QS arc played at trial, they should be edited to eliminate irrelevant port ions. 
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•rhrough use of speaker phones and conference calls, distant witncsses9 1 
may be @xamlned by counsel rrom their own offices, with the court reporter 
located with the witness or, by stipulation, e:t one of the attorneys' 
o(flcP-.s.92 Oepo$itions by telephone a.re rnost often used, except when 
1nande ted by cost or time93 cons iderations, in examinations thtilt are 
expeoted to be relatively brief and do not involve Inquiries into the contents 
of numerous documents. To assure that deponents are not coached dur ing 
the depoSilion, ground rules may be desirable, specifying who may be 
present with the deponent during the examina tion. Facilities are avallable 
In meny cities for conduc ting depositions by tclcconCcrencfng. 

* Conference depositions. In Spe<:ial :;iituations several persons may be 
deposed at the same time, as in a conference setting. See S '21.422. 

• Written questions. In some: circumsta nces the rarely uscMS procedures ot 
FC<I. n. Civ . P. 31, for depositions upon written que.slions, may be a very 
cost-erfectlve means for obtaining evldellee usable at trial. For example, 
Rule 31 depositions, less expensive than the ir Rule 30 c:.ounterpart, may 
be dirteted to third parties and used et trial against all parties in order 
to provide the evidentiary foundation for documents In dispute.94 Rule 
31 questions may alS-0 be useful In fo llow-up examinations by absent or 
later-edded parties or persons whose regular depositions have alre6dy been 
ta ken. 

• Reduc tions in copies. Counsel should be urged, particularly if doeument 
<Seposltories are established, to reduce tho number or copies or deposition 
transcripts that arc ordered.95 If a deposition turns out to be of no 
value, the parties should stipulate that no transcript be made. Although 
the savings from these met1sures may appear to be trivial, in the course 
or extended litigation they een substentiaUy reduce the Htigants' costs. 

• L1mlted attendance. ln m.iltl-p(lr ty litigation counsel should limit the 
number or attorneys who will be present at the depositions, a measure 
tha t reduces costs and also tends to expedite the conduct of oxtuntnatlon. 
Th(" judge can encourage this salutary practice by (1) placing control.S on 

91. 1'elephone depositions may be par ticularly economical when deposing willing 
witnesses located in a foroign country. See S 21.485. 

92. Further savings may be achieved if telephonic depositions are rccordod by non
stenogrephlc means. 

93. Telephonic depositions have been userul in avoiding Last ... minute continuances 
(or interruptions during trial) when deposition testimony became une.xpectedly necessary. 

94. On the other hand, interrogatories may be dirooted only to par ties, and the 
answers are generally usable as evidence only egoinst the respooding party. 1'hls latter 
limitation may be an iffl)ortont consideration in multi-party cases. 

95. 'f'he judge should consider waiving the requirement tor fil ing the original with 
the court , weighing, however, the possible utility or tho informo tion to persons in related 
litigation. 
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allowable tees In cases in which fees may b8 subject to award or review 
by the court,96 and (2) enter ing an order for defer red suppl emental 
depositions as described below. Non-attending counsel may, or course, 
suggest topics for exttmlnatlon to colleagues who will be ettending, and 
Fed. R. C Iv. P. 30(c) provides a mechanlsm for the court reporter to ask 
written quQStions previously prepared and seated by non-attending parties. 
Non-attendjng counsel may alSO listen to key depositions by telephone and 
at recesses suggest to their representatives additional quastions. AUhough 
expensive, counsel may also artangQ for computer-assisted stenographic 
reporting In which the court reporter's stenographic notes arc telephonlcelly 
transmitted a nd Immediately printed at terminals located in attorneys' 
orfices In other cities. 

21.453 Deterred Supplemental Depositions. 

In multi-party cases the court should consider entering an order under which 

parties are relieved in whole or In part from the risks of non-a ttendance at depostt lons.97 

Allhough the precise terms vary, such orders often provide tha t a copy of the deposition 

transcript will be made avaUable promptly to non-attending part ies, who within a 

speciried period tllcrcarter may conduct supplemental exarnlnation of the deponent. 

either by appearing in person at a designated time for resumption of the deposition or 

by presenting the questions in written form under Fe<I. R. Civ. P. 31 or in a telephonic 

deposition under Fed. n. C iv. P. 30(b){7). Whether the absent party is given t he 

automatic right to require resu""tlon or the adjourned deposition or- as is usually 

preferable-must show cause why resumption is necessary depends on the circumstances 

of the case end should be specified In the order. The order may also indicate whether 

the initial examination is usable In evidence if the deponent later becomes unavailable 

for supplemental examination. 

1'hese procedures are designed to relieve parties, particularly those with limited 

financial resources, from Incurring the expense or attending depositions in which their 

96. For example, the court may indicate that no more than two attorne.ys for one 
group of similarly s ituated parties attending a deposition will be awarded recs or 
expenses against opposing partles1 from settlement funds, or as ai charge against co
partles. Exception may be made for special c ircumstances or when awards arc sought 
again.st opposing parties who did not exercise simUar restraint, 

97, See Sa"l)le Or<ler, S 41.38. 
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Interest ls mtnlmal or will likely be adequately protected by others in attendance. They 

should not be used as a tactical device to harass witnesses or to Inconvenience other 

parties. Litigants with a subS:tant ial interest in a deposition should attend tho initial 

deposition or have their positiol\$ represented by other counsel. 

By the same or a separate order, the court may provide ror the ~ of depositions 

agaiost persons who rnay la tel' become parties to the litigation by a1nendment of the 

pleadings or by the filing, removal, or transfer of other related cases:. The order may 

state that all previously taken depositions will be dcotMd us.able e,gain$t new parties 

unless, within a specified period after their Inclusion in the proceedings, such parties 

show cause why that should oot occur .98 Like other parties who have not attended a 

deposltion1 the new parties are typically given a specmed period of time to conduct 

supplemental ex,amination o[ the deponents, although the court mny require that some 

need tor additional questioning be shown.99 

2l.454 Scheduling. 

Proper sched'uling or depositions involves two types or inquiries. First, when 

s hould depositions be taken relative to other discovery, a nd what t ime Jlmlts s hould be 

set? Second, how should depositions be arranged to minimize the t im~ and expense or 

the proce$S as well as the inevitable personal a nd professfonal conrncts or the attorneys 

and witnesses? 

Ordinarily, all parties are expected 10 proceed concurtentl_y with discovery. rr 

numero'-L! deposition$ are anticipated, however, one or mo1·e part icular t ime periods may 

98. Even It depositions do not automatically apply to new parties or it the court 
on motion s hould make an exception tor some particu.lltr deposition, a repetition ot the 
earlier examination should not be R(l(:essary. Deponents may be asked at the new 
deposition whether their earlier testimony Is true and to adopt It as their current 
testimony, subject to additional examination by tho new parties. Another option is tor 
counsel, after Jolnder or new parties, to submit a Rule 31 question to deponents asking 
whether they adopt their prior deposition testimony. 

99. If a deponent has died or for other reasons no longer is available, Ped. R. Civ. 
P. 32(a)(4) and Fed. IL Evid. 804(b)(l, 4) may serve as a basis for admissibility. 

68 



) 

) 

MCL 2d PRETRIAL-DISCOVERY S 2 L.454 

be set aside In which designated parties are given either exclusive or preferential rights 

to schedule depos:itlons, subject to exceptions !or emergency SiluiH ions. This procedure 

facilitates the scheduling or depositions In & desired logical or geographical sequence.100 

Moreover, through arrengements with deponents, dep.Mitions often may be SCIHtdulcd in 

a convenient central location, such as the place where a documentary depository ls 

situated. 

In many complex cases, depositions cannot be scllcduled at times convenient to 

all counsel. Rather than resolving corifllcts by attempting to reschedule a deposition, 

the attorneys should arrange for par ticipation at the deposition by others In their ortices 

or by having their interests represented by similarly situated litigants. Moreover, to 

meet discovery deadlines, it mny be necessary to conduct depositions on a 11mulllple 

track" basis,101 with depositions of several different witnesses being taken at the same 

time In one or more locations. 

21.455 Coordination with Related Litigation. 

Discovery program$ in related cases pending before the same judge should be 

coordinated to avoid confUcts a nd duplication. If the cases are pending before diCferent 

judges, counsel should nevertheless attempt to establl.sh col'l1)atible plans for deposing 

common witnesses. Even if coordinated pl.ens cannot 00 arranged, duplicate depositions 

may be avoided by the use of joint notices and cr~oticcs for common witnesses, 

and parties with similar interests may make arrangements to cover for one another. 

100. Sometimes, particuJarly it the litigation resources of the parties are substantially 
disproportionate, one side will attempt to schedule d~itions in widely separated places 
tor the prlmllry purpose of causing diftlcultl~s for their adversaries. lf this happens, 
the court's assistance may, or course, be sought by a motion for a proteclve order. 

101. Concurro.nt OOposition.s may be more expensive than sequential depositions if 
the latter are conveniently arranged, and may cause communication problems in 
exchanging pertinent information obtained during the examinations. In many cases, 
however, the multiple track approach may be necessary If the litigation is to be concluded 
ln a reasonable length of time. 
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Examination regarding subjects of Interest only to particular eases may be deterred 

until the conclusion ot direct and cross-examination into the matters or common Interest. 

E-conomies may a lso be achieved when parties in tho present litigation have access 

to depositions previously taken In other litigation. Depositions of party opponents and 

their employees ar0 generally usable ageinst such parties under Fed. R. Evid. 80l(d)(2) 

without re-deposing . In other situations, such as those involving lhlrd parties or a 

party1s own wllness:es, a new deposition under Fed. R. Civ . P. 30 or 31 may be necessary, 

but the answer& given at the earlier deposition may be adopted as the current testimony 

or the witness, subject to a ny necessary supplementary examination. Te.Iephontc non

stenographic depositions may be used tor this purpose lH little cost to either side . 

21.4S6 Judicial Review; Ground Rules. 

Aside from overuse, the greatest problems with depositions are contentious, 

interruptive dlalogues among counsel and Improper directions and suggestions to the 

deponents. IR'1)0Sing sanctions after a deposit ion is concluded may have a prophylactic 

erfcct ror later depositions, but may not cure the damage tho t has a lready occurred. 

Three steps shou_ld be taken to minimize these problems and to resolve other issues 

that may legitimately interrerc with the conduct of depositions, such as claims of 

privilege. 

First, counsel must understand-and, if necessary, be reminded of-tho provlsloM 

or fed. R. C lv. P. 30 ond 32. Objections should ordinarily 00 made only as to the form 

of the questions or a.nswors.IOZ Except when a privilege is clalmed, the deponent 

should answer even objectionable questions, subject only to the right to suspend the 

deposition to seek a court ruling terminating it or limiting its scope In those rare 

102. Although most objections are not waived by failure to object during the 
deposition, some counsel prefer to make objections at the time to serve as a reminder 
later. However, objecting counsel should make their objections concisely, without 
argument, and then indicate that the witness should answer. Objections that suggest 
the response ere clearly Improper. 
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situations when it Is being "conducted ln bad faith or In such manner as unreasonably 

to annoy, embarrass, or oppress.11103 

Second, to the extent possible, potential problems lo be encountered at a deposition 

should be anticipated and, if neceSS8ry, presented for a prior rullog, This l~ludes such 

matters as the need ror interpreters; who may be present during the depositioni the 

order and length or examlnation, par ticularly if time is limited; and the resolution o f 

claims or privilege. 

The third step is to provide for prompt resolution or those unanticipated major 

disputes that cannot be resolved by counsel a nd, it deferred, will significantly interfere 

with the conduc t or the deposition. Because most disputes can be quickly resolved by 

telephone, with the arguments of counsel a nd the ruling being transcribed by the court 

reporter, this procedure should be used whenever possible. Ir the judge ls not immediately 

available, suspending the deposition until the judge's next recess, If necessary, is 

) generally preferable to termJnat ing the depoSltlon or retc.rring the dispute to anothc.r 

judge. Providing such access has rarely proved burdensome to the court, for the 

knowledge that the judge Is available tends to dJscourage conduct requiring judicial 

Intervention. The burden on the court may actuaUy be reduced, a nd the efficiency of 

the discovery program ls significantly improved. In spceial circumstances, a judge or 

magistrate may be needed to preside at a deposition; the judicial ortlcer may, however, 

need to be present only briefly, setting the tone and making a few early rulings. 

) 

Special problems may arise when depositions are held outside th8. district where 

the case is pending. Disputes between the parties may be presented either to the judgei 

103. Ped. R. C iv. P. 30(<1). Arguably Fed. R. Clv . P. 26(bXI) permits a deponen t 
to refuse to answer questions that would be neither admissible nor reason.ably calculatOO 
to lead to admissible evidence. The better view Is that, unless the s ituation warrants 
a motion for termJnation on the basis of bad faith or oppre$Slon under Rule 30(d), the 
deponent should answer the questions. 
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to whom the case Is assigned or to a judge where the deposition Is being held.104 In 

complex litigation, partlculerly Ir procedures have already been established tor expedited 

consideration by tel<~phone, such matters .should ordinar ity b8 daelded by the judge to 

whom the caS<! is assigned. 't'heretore, the deposition-district Judge should usually rercr 

the parties to the forum-dis trict judge,lOS rr, however, the dispute el'lses because of 

dlrtfcuJtles wi th a reluctant or uncooperative non-par ty deponent, r esort must be had 

to the depo$i tion-district Judge. Fed. R. Civ. P. 37(a}(U, 37(bXU. Even in this situation, 

t.he judge to whom the case is tlSSlgned may have or be able to obtain authority to ac t as 

a deposition Judge. ln the deposition district, 106 an<I indeed may be a.ble to e xercise 

those powers by telephone.101 In any event, the deposition-district judge may a lways 

conter with the forum-dlstrlc t judge by telephone o.nd thereby expedite a ruling. 

The procedures to be rouowed at deposition., are sometimes embOdled In a 

statement or principles and ground rules adopted by the court to guide counS(ll a nd 

104. Ped. R. Civ. P. 26(c), 30(d), 37(a)( l), 45(0. For • discussion of the powers or 
the respective cour ts, see 8 C. Wright & A. Miller, Federal Practice a nd Procedure: 
S 2267. 

105. The Advisory Committee Note to Ped, R. Civ. P. 37(a.)(l) state:s that In the.'i-e 
c ircumstances the court to which the motion l.s fir.st addressed may remit the mova nt 
to the other court. 

106. In multidistrict litigation under 28 U.S.C . S 1407, "the judge or judges to 
whom such actions 8re assigned, the members or the judicial panel on multidistrlet 
litigation, a nd other c ircuit and district judges designated when needed by the panel 
may e xerc ise the powers of a district judge in any district for the purpose of conducting 
pretrial depositions." In other cases arra ngements may some times be made for en lnter
dls trlc t or inter-circuit assignment, enabling the judge to whom the case Is assigned to 
act as deposition Judge In another district. 

107. See In re Corrugated Container Antitrust Lit igation, 644 F.2d 70 (2d Cir. 
1981), upholding in part the imposition of <:ontempt sanctions for failure of a deponent 
to obey the directions of the Judge . Although thi:; was not mentioned by the Second 
C irc uit, the directions in question had been given telophonically by a judge act ing under 
28 U.S.C. S 1407. See In re Corrugated Container Anti- trust Litigat ion, 620 .P.2d 1086 
(5th Cir. 1980), cerrdenled, 449 U.S. 1102 (1981); In re CorrU:gated Container Antitrust 
Litigation, 662 P.2d 875 (O.C . Cir. 1981) (upholding power or transferee judge to impose 
sanctions telephonlcally, although sett ing aside contefll)t finding on the particular tacts ). 
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dep,onents.108 This practice may be particularly usetul It some of the depositions will 

be conducted by attorneys not lntimately involved In the llt'8'ation. The ground rules 

may cover such matters as Rule zg stipulations, Hmltaitlons on who may be pr~ent end 

how many attorneys may question the deponent, restrictions a.galnst improper instructions 

and objections:, procedur«. for obtaining court rulings, provisions relating to resehcWling 

for deferred suppleme,,tal examination, authorization tor non'"'i'>4rty document's to be 

produced under the protection of the confidentiality order, practict:ts to be followed 

with videotaped depositions, explanation or the identification system used for exhibits, 

and other io.structfons regarding documentary evidence. DepoSlttons may be significantly 

e,cpedlted by requiring that, unless surprise Is hnportont for impeachment or similar 

purposes, opposing counsel and the deponent shall be notified ln advance of the documents 

about which the deponent wiU bo examined. Extra copies or key documents should 

usually be provided at the deposition for opposing counsel and the deponent. 

) 21.46 1n1..-rogatorles.l09 
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Many courts have local rules restricting the nunt>er or interrogatories that may 

be propounded without a court order, and some judges require that special need be 

shown be{or-e any Interrogatories may be served. The reasons for such .strictures are 

well known: Interrogatories may be unnecessarily numerous and may be prepared merely 

108. See Sa"l)le Order, S 41.38, Some courts have adopted such guidelines in the 
form of toctd rules. 

I 109. Rererence: MCL 1.501. 
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by following a form, without careful thought about discovery needs in the particular 

case; the actual value for di$COVery or trial purpqses or arttully-worded answers may 

be outwe:lghe<I by the time and expense of preparing questions and re!i{)Onses; and 

interrogatori.:ts often l ead to protracted disputes concerning the burdensomeness of the 

requests or the sufrtciency of the answers, further lncreaslng the expense of discovery. 

In complex litigat ion this lmbolance between the bonefits ond the cost may be substantial, 

particu.lllrly in view of the Umitations on evldantiary use or Interrogatory a ns wers in 

multi-party cases. Accordingly, In terrogatories should ordinarily not be used as a general 

discovery device for inquiring Into all factual and legal aspects of the case. 

Carefully cons idered, thoughtfully composed, and selectively used interrogatories 

may, however, be very worthwhile. They can be a relatively Inexpensive me thod of 

djscovery. Particularly in cases suc h as Title VII and antitrust litigation, In whlch 

critical evidenco. may be available only 1.n the opponent's mes, Incisive interrogatories 

may not only lead to the early disclosure of lnforrnatlori but also help to tocus and 

confine later discovery. Interrogatories provide an efflclent means rot obtaining 

JnCormatlon known in part by a number of persons employed by an adversary. For the 

answering party, interroe-atories have the advantage of permi tting thorough Investigation 

and careful thought before responding to critical questions. 

ff interroga tories are to play a salutary role in the discovery process. counsel 

must appreciate their professional rcsponslblHtles, both In asking <1uestlons and in drafting 

responses . To erq>haslze t heir obligations, the court may require attorneys to append 

to Interrogatory rcquest.s, answers, a nd objections a cert ificate Incorporating the language 

or Fed. R. C iv. P. 26(g).ll0 

110. In view of the provJ.slons of F'ed. R. Civ. P. 26(g), a certificate by counsel 
should be appenda<I to the client's answers to Interrogatories under Rule 33. 
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2l.461 Interrogatories as Preliminary to Other Discovery. 

Interrogatories may be e ffectively used to determine-as a prelude to orderly 

planning of further dlscovory-the existence, identity, and loeation of witnesses, 

documents, end other tangible evidence. This Corm of discovery is especially useful in 

obtaining Information about systems and programs (or the storage and retrieval of 

computerized data when the requesting par ty may need assistance from an expert In 

formulating precise questions and the answering party may need time and special guidance 

to respond. Under Ped. R. Clv. P. 26(e)(l), counsel have a duty to supplement responses 

regarding newly--dl.scovered witnesses; the court should consider Imposing under Rule 

26(e)(3) a simil.3.r duty with 1·espect to summaries, governmente1 studios, and othe.r 

material., as to which a continuing obHgation of disclosure may be needed. 

21.462 Expert Testimony. 

Fe<J. R. Clv. P. 26(b)(4XA)(I} contemplates tru,t dlseovery o.f expert witnesses wlll 

) normally be by interrogatories. Although, as discussed ln S 21.◄ 81, depositions of 

experts ordinarily should be permitted in complex litigation, the Information derived 

from interrogatory a.nswers may be helpful in planning the deposition examination of 

the experts, and the continuing duty to supplement responses under Rule '26(e) may 00 

valuable in informing counsel of the e""'loyment of new experts and chen.ges ln opinions 

or theories of those previously examined. 

) 

21.463 Contention rnterrogatorles. 

So-called contention Interrogatories may sometimes be used to define issues in 

the case. According to f'ed. R. Clv. P. 33(b), 

An interrogatory otherwlse proper Js not necessarily objectionable merely 
because an answer to the interrogatory involves an opinion or content ion 
that relates to fact or the application of law to fact, but the court may 
order that such an Interrogatory need not be a nswered uotll after designated 
discovery has been completad or until a pre-trial conference or other later 
time. 

The other procedures discussed ln S 21.33 are usually more productive. as means tor 

clarifyl(lt ond narrowing the issues and the contentions of the parties. lf Interrogatories 
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tre used tor this purpose, the court should determine, after hearing rrom counsel, when 

such interrogatories should b8 permitted and the particular subjec ts to which they should 

lie 3ddres:-1ed. Without such controls, substantial time, money, and energy may be wested 

v 11 contentic,n interrogatories that o.ro either premature or overlnclualve.111 

,?,1.464 Interrogatories as Preliminary to Rule 56 Motions. 

lnterrogatorles occ83ionally are used, in conjunction with requests for adml.s:slon 

under Fed. R. Clv. P. 36, to provide the foundation for prosentlng summaty judgment 

motion.~ bnsed on specific, discrete fact$. Whether certain facts are genuinely In dispute 

may be ditt"icuit to ascertain from the deposition$ a nd atfidavits; and in response to 

Rule 36 reque.3ta, the opposing party may state that, although reasonable inquiry has 

t..een made, it can neither admit nor deny the truth of particular matters that depend 

IJ4)(>n (h~ ,!rnd1Mllty of third persons. In thQSe situations, interrogatories asking whother 

the pa.-cy k:nowu of bny contradictory evidence may be valuable in establishing those 

matters fol· purposes of Fed. R. Civ. P. 56. lnterrogotories may also be used to 

ascertoln whot parts of the requested admlss:lon C@used the other party to dony 1t end 

what tho other party clahns the true facts to be. 

21.465 Proce<tures to Inprove Utility and Reduce Burdensomeness. 

1n addition to limiting the number, timing, and scope of Interrogatories, the court 

may adopt other practices to make interrogatories more effective and economical as a 

discovery tool, such as the tollowing: 

• muter interrogatories; preeluding duplic.ate requ,eetl. Similarly situated 
parties may 00 required to confer and develop a s ingle or master set of 
lntei·roe-atorles to be served on a given party. If Interrogatories have 
alt·etJ.dy been served by one party, other parties should be prohibited Crom 

111. Courts differ as to who should sign answers to contention interrogatories. 
Some require that counsel personally sign the response. Another approach Is for tho 
party to respond by stating in substanco, "I have been advised by my attorneys that 
••• ;

11 this, however, might waive the attorney-client prlvllege, 
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asking th0 s4mo questions, ror under Fed. R. Evid. 80l(d}(2) the use or 
l.nterrogotory answo.rs depends on the identity of the party who gave the 
answers, not on the identity of the party who asked the questlol\S, 

• use of inten-ogatories from other litigation. Parties may al&) be prohibited 
from asking intc.rrogatories that an adversary has a)ready answered ln othe.r 
litigation when such answers are available or may be made available by 
the adversary. As previously discussed, admissibility under Fed. IL Evld. 
80l(d)(2) deJ)<ln<ls on the identity of tho responding party. 

• suceesslve responses.. ([ some questions will require substa ntially more 
investigation than others, the responding party should provide answers in 
stages as the intormatlon Is obtained, rather than seek additional time tor 
the fi rst response. The court may give a.dvence epproval to this practice 
under Fed . R. Clv. P. 29. 

• modified responses. Jnterrogatories frequently seek Information that the 
other party does not have or can obtatn only with tile expenditure or much 
time a nd money, although similar Information may be available or obtainable 
relatively quickly and expen$ively. For example, Information may be 
requested on a calendar year basis when compiJatlons exist for fiscal yea.rs, 
or records may reflll'Ct compensation rates and overtime paid but not hours 
of overthne as requested. In such circumstances, the responding party 
should make known the existence of the alternative Information before 
tiling a response that the Information is not available or an objection 
based on the burden.wmeness of the request. 

• early resolution of disputes. The par tie.,; may be re-quired to object proll1)tl.y 
to interrogatories, rather than waiting until the time for [iUng an$wers. 
This practice hi especially important when, as often Is necessary in cofll)lex 
litigation, more than the standard 3()..day period ls allowe<I for tiling 
answers. The parties should attempt to resolve a ll objections, for example, 
by modifying or clarifying the troublesome interrogatories. It negotiations 
are unsuccessJul, the parties Should present their dispute to the court in 
8 clear and concise manner, avoiding lengthy motions and briefs. If th1s 
is done, the court should be able to make a ruling before any major 
disruption In the discovery schcWle occurs . 

21.47 Stipulations; Requests for Admlssion.112 

Stipulations of tact obtained under Ped, R . Civ. P. 36 or by other methods play 

a vital role in reducing the time and expense both of pretrial proceedings and of the 

trial Itself. Although premature efforts to extract stipulations may be counter-

) 112. Reference, MCL 3.30, 3,60. 
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productive,113 the judge should take a n ectlve part in promoting stipulations or facts 

that, after an a,ppropriate opportunity for discovery has been afforded, should no longer 

be seriously In doubt. Admission should be expected not only of racts or which each 

party has personal knowledge, but also of those that can be established by the testlmol'ly 

or others. If the parties insist, facts or the letter type may be shown es 11uneontested," 

"uncontroverted," or "conceded,"' rather than as "admltted,0 but with the same ultimate 

effect In the litigation. Admissions may be soughl with reSpeet both to the facts of 

the case an<l to matters that aftcet the admi.sslbillty of other evidence, such ai:; the 

authenticity of records and the foundation requirements for exceptions to the hearsay 

rule under Ped. R. Evid. 803(6) and similar provisions. 

The court will foster the stlpulalion process by stressing the distinction between 

conceding the truth of some ract and agreeing to Its admissibility or weight. Counsels' 

obligation to admit an uncontroverted tact does oot affect their right to object to its 

admissibility or to contest its probative value. Indeed, If a party contends that some 

feet Is Irrelevant or otherwise inadmissible, the court has more reason to expect a 

concession as to Its truth without the exhaustiv• Investigation and di.~covery tht1t might 

be warranted tor an obviously c ritical tact. Admissions as to the accuracy of tabulations 

and compilations may be usetul even though a substantial challenge mt1y be made to 

the methodology or s ignificance of the study.114 

use ot Fed. R, Civ . P. 36 to obtain admJ.sslons has the advantage that the 

procedures, responsibilit ies, a nd consequenees are prescribed In the rule Itself. Rule 

36, however, has Its disadvantages. As discussed in S '21,464, complementary or 

113. Consideration should be given, however, to the early use or the combined 
discovery request described in S 21.422, in which a party may admit thet particular 
facts are true In lieu of proceeding with other discovery regarding t-hose matte.rs. 

114. Caution should be exercised in requiring 4 party to admit the accuracy ot 
voluminous data or summar1es of t-he s.ame. As discussed In S 21.446, a response based 
upon some limited study may be more appropriate even though this results Jn a summary 
wi th known errors. 
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supplementary interrogatories may be needed lr a party In good faith decline~ to admit 

the truth ot some !act that depends on the eredlbll.lty of other witnesses. In addition, 

Uke interrogatories, Rulo 36 admissions are usable only against the party to whom they 

were direet ed,115 a serious limitation in multi'1)arty litigation. Moreover, unle5$ o 

cross-request is tned, the ract will not stand as admitted by tho requesting party. 

More important, notwithsta nding the precatory language of the rule,116 parties often 

deny a requested admission without lndlcatlng that portions of the s tated fact are true. 

Relatively trivial disagreements may result in unexplained general denlals t le,t1:vlng the 

ns.ture of the dispute unstated. 

For these reasons many cour ts prefer the procedure in which counsel are required 

to negotiate on a stipulation, stating those matters on which they agree a.nd perhaps 

also those which are In dispute. As dlscu~d earlier, the stipulation may indicate 

s imply that certain tacts eire uncontested, rather than admitted, or that the admissions 

are made for some limited purpose. 

The llmitatlo11s of Rule 36 and the dJtCicultles often encountcre<I when busy, 

zealous attorneys attempt, even In utmost good faith, to nogotiate stipulations of tact 

have led to the widespread use of a third method for arriving at stipulations and 

admissions. Counsel (or one side, typically the plaintiff, are ordered by tho court to 

dra rt a series of numbered, narrative statements of obje<1tlve facts which they believe 

can be established, avoiding to the extent possible all argumentative language, labels, 

11S. Unlike Interrogatories, Rule 36 admissions may be used only in the case in 
which made. In multiple litigation that is not consolidated, requests under Rule 36 
should therefore be made In all cases and Rule 36 requests answered by a party In 
prior lit igation should be renewed. A .sl~ le now request that asks the party to admit 
each matter previously admitted should suffice . 

116. "[W)hen good faith requires that a party qualify his answer or deny only a part 
or the matter or which an admission is reques ted, he shall specify so much of lt as is 
true and qualify or deny the rema inder.11 Ped. R. Clv. P. 36(a). 
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a nd legal conclu.slons.117 Oppo.slng counsel mus t then indicate which or the propoSed 

facts are admitted (or will not be contested) and which are dis.puted, specifying t.ho 

nature of the disagreement by appropriate interUneatlon or deletion, as weU as drafting 

narrative statements or additional facts that they believe can be established. The 

newly-added .statements are then returned to tho first party for admission (or non

contradiction.) or tor specific disagreement. A consolidated statement renecttng what 

is agreed and Whal remains in dispute is then tiled with the court as a stipulation or 
the parties. 

Special provisions are usually included In the order regarding objections to the 

admissibility of the uncontested facts. Although, as discussed earlier, the parties are 

not permitted to re.ruse to admit the truth of some [act merely because they contend it 

is inadmissible l.n <l!vldence, these orders often require that objections be noted on the 

consolidated statement, though sometimes they permit ob~ction., on the ground of 

relevancy to be made at trial. 

This procedure for developing the o,.greed end disputed tacts is frequently employed 

as one of the tinal steps before trial, coupled with & provision precluding a party Crom 

orterlng at trial evidence of any fact not included In the narrative listing, except for 

good cause shown. It may, however, also be used earlier IJ\ the litigation (after an 

appropriate period for discovery) with respect to specified issues, such as 1;1 class 

certiflc.atlon hearing or a Rule 56 motion. Whether ell Cects that the part-y would 

propose to prove must be llsted-ol" only those that may possibly be admitted and, It 

admitted, would reduce the scope or evidence to be presented-will depend upon the 

circumstances or the cese. The more extens ive the required listing, th& greater the 

opportunity to narrow the facts that remain tor proof at ttiali however, the judge 

117. See Sample Order, S 41.6. 
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should welgh the potential for reduction in the length a nd cost of trial against the 

time and expense expended in ldenU(ying facts that will probably remain ln dispute. 

The degree to which stipulations can be obtained may depend not so much on 

the procedures used as on the attitude of the parttes. Attorneys are sometimes reluctant 

to make concessions that will in a.ny way ease their opponents' burden. The judge can 

play an important role in helping counsel to recognize that, In addition to fulfilling 

their responsibilities as officers of the court, they will usually be.st serve their clients' 

Interest$ by making appropria te concessions and admissions. The refusal to stipulate 

provable facts almost never results in a failure of proof and almost always Imposes 

additional costs on both s ides in dlscovery, in trial, or both. Ped . R. Clv. P. 37(c) 

authorizes the court to charge these costs to a party who unjustifiably refuses to make 

an admission; the cou.rt ,nay al!o apply these cost-shifting provision.,;: to requests made 

in developing a consolidated statement of agreed racts. 

The parties may also be reminded or the tactical dlsadvantages of contesting at 

trial some ma tter on which their opponents win certain.Ly prevail or, indeed, of being 

confronted at trial with an earlier de.nlal or some matter that could not have been 

falrly disputed . Slnco an angry client, rather than the attorney, is often the person 

responsiblo for an "admit nothing" posture In the litigation, the court may direct that 

the cl.icnts themselves attend a conference at which the desirability of early stipulations 

ls discussed. Appointment of a master to assist the parties In arriving at stipulations 

may also be. useful In some cases. 

Counsel may be more willing to enter early stipulations It provl.slon Is made, 

analogous to that in Ped. R. Clv. P. 36(b), for timely withdrawal from an incorrect 

stipulation on the basis or newly diseoY'ered evidence when no substa nt ial prejudice to 

other parties would result. They ma,y also be wHHng to enter into stipulations ror 

particular purposes, such as for preliminary injunction hearings, Rule 56 motions, or 

) tl'ial.S or special Issues under Fed. R. Civ. P. 42(b), even though they may dectine to 
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make such stipulations for other purposes. These limited or condltlonel concessions may 

expedite the Utigation significantly. 

The court may also be able to UH the Judlclal notice procedure provided by Fe<t. 

R. Evld. 201 to eliminate the ncod for some fact .. tlnding at lrial. With r~spect to 

m11tters "capable of accurate and ready determination by resort to sources whose 

accuracy cannot reasonably be questlo1~ed." a n appropriate request may be filed with 

the court under Fed. R. Evid. 201, forcing opposlog counsel to indicate why they refuse 

to stipulate s~h matters. 

21.48 Special ProblelM.118 

.481 Di$covery Into Expert Opinions 

.482 Governmental Investigations .. 

.483 Summaries ••• • •••• , •• 

.484 Sampling Techniques •••••••• 

.48S Extraterritorial Discovery •..•• 

. . 

. . . . . . 

82 
85 
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ln addition to the timing, scope, extent, and form of discovery, a number or 

other special topics should be cons idered in the discovery plfln because of their potential 

Importance in prel"rial proceedings or at the trial itself. Some or the more slgnlticant 

of these are dl$cusse<I In this section. 

21.481 Discovery Into Expert Opinions. 

SchedUllng. As early as the initial conference, the court should attempt to 

identify the subjects on which the parties will or may offer expert opinions, and establish 

timetables for disclosure of the information spociried in Fed. R. Clv. P. 26(b)(4)(A.)(i). 

or course, some rerinetnent of the issues and preliminary Investigation and discover·y 

may be needed before litigants c~m decide whether to use an expert, ancl whom to 

employ, and the de<lisions of some parties may depend upon the e xpert opinions that 

other parties may offer. Those consideration..,, however, affect only the dates specified 

118. Refercnco: MCL 2.60, 2.70, 2,7L, 3 .. 40. 
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for making these decisions and disclosures, not the need Cor appropriate <leedllnes to be 

set early in the litl_gatlon. Whether made concurrently or sequentially by the parties, 

those disclosures .should be made sufficiently In advance or trial for the parties to 

conduct supplemental discovery and for the court to consider, iJ warranted, selection of 

a court-appointed expert under Fed. R. Evid. 706. 

Opinions ot experts: are often modified and refined In the light of further studies 

and opinions expressed by other experts. Although Fed. R. Clv. P. 26(e)(1) imposes a 

duty to keep oppoSing counsel advised or these changes, the court may wish to establish 

some final c ut--off date, by which time all additlonal studlM mu.st be di.sclosed to be 

usable at trial, at least on direct testimony. 

Form and Contents. Discovery or expert opinions Is, according to Ped. R. Clv. 
I 

P. 26(b)C.,)(A)(i), normaUy to be conducted by interrogatories. However, the parties 

should ordinarily be re.quired to obtain and disclose written reports from their experts 

and be allowed to depose orally their adversaries• experts as permitted under Rule 

26(b)(4)(A)(II). 1r these depositions are conducted in the usual manner, by allowing all 

counsel the opportunity tor examination, the court may need to set time limits. Otherwise, 

unduly prolonged examinations may result, notwithsta nding the cost-shifting provisions 

or Rule 26(b)(4)(C). Because the principal reason tor allowing a depoSitlon ts to prov'ide 

a better understanding of the expert's opinion than may be afforded by Interrogatory 

answers, some courts have directed that the proponent or the expert conduct the major 

portion or tho deposition examination, In the nature of a preview of the crial testimony, 

wll:h opposing counsel allowed only limited examination, primarily for clarification and 

explanation. The court should, however, consider the views of counsel before deciding 

on the most appropriate method for conducting discovery or experts. 

Full disclosure should be made, either by interrogatory answer or In deposlUon, 

of the underlying tacts or assumptions upQn which opinions or the experts a.re based. 

) Disclosure or au such materials, even If inadmissible at t:rlal, enables the court to 
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consider In advance of trial whether experts in the field reasonably rely upon that type 

of data and whether any limiting Instructions may be needed with respect to disclosure 

of such underlying data at triat.119 l,lkewlse, counsel should disclose any materlats, 

such as publications and treatises satl$fylng Fed. R. Evld, 803(17) or 803(18), that ma.y 

be offered at trial as substantive evidence through the experts. 

Rarely <lo controversies arise regarding production of final reports prepared by 

experts to summariu the testimony they will give at trial. Indeed, In Heu of interrogatory 

answers or as a prelude to depositions, many courts routinely require the exchange of 

these reports, toget11er with the undorlyJ.ng data upon which the opinions arc based. 

Disputes do, however, sometimes occur with requests for preliminary reports,UO for 

studies made but discarded or not relied upon, and for communications Crom the attorneys 

or parties to the expert. Disclosure Is often resisted on the basis that these Items are 

beyond the scope of Fed. R. Clv. P. 26{b)(4)(A) or are protected as work product 

materials under Rule 26(b)(3). Jn general, the courts have tended to requll'e pretrial 

d isclosure or those matters that a t t r ial would be appropriate in cross-examination of 

the witness and would not bo protected as work produc t or by the attorney--cllent 

119. Under Ped. R. Evld. 703 experts are permitted to express opinions based upon 
inadmissible data if "or a type reasonably relied upon by experts in the particular fle:ld 
in forming opinions or inferences upon the subjeet." Jn such s ituations, disclosure or 
the underlying inadmissible data ordinarily will be permissible under Rule 705, not as 
substantive evidence but to explain the reasons for the conclusions reached. If the 
dangers of mis-use or the data by the Jury, even with appropriate limitirag instructions 
from the court, are suUiciently serious, the expert may be limited to 11 general rererence 
to the nature or s uch data, avoiding any detailed description. 

120. rn an effort to delay disclosure, counsel sometimes instruct their experts to 
prepare only ttprellmlnary" reports until shortly before trial. 
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privilege.l'll It nece,ssary, the court may con<l1.1ct an In camera inspection to redact 

core work product materlal.s.l22 

COW't-appointed Experts. Llke those employed by the litigant-,, court--Gppointe<l 

experts are subject to appropriate discovery. Fed. R. Evld. 706 requires that the 

parties to be advised or the expert's findings and permits any party to take the expert's 

depoSltlon. The court should not place tlmo limits u,pon such e,caminations without a 

demonstration that limits ere necessary to prevent abuse. 

Roarings uncle?' Fed. R. Bvtd. lOt. Most objections to eiq>ert opinion., ertect the 

weight to be accorded such opinions rather than their admisslblllty. ln unusual $ltuetlons, 

however, an objeetlon to thf:'.! qualifications or an expert, to the subjects on whleh 

opinions may be oUered, or to the reasonableness of reliance upon particular data may 

have sufficient merit and such potential effect upon fur ther proceedings in the case as 

to Justify a special hearing by the court under Fed. R. £vld. 104 In advance of triat,123 

21.482 Governmental lnvestlgatlons. 

Barty in the proceeding the court should Inquire about the e¥.i.stence or 

gove.rnmenta.l studies Involving matters relevant to the litigation . Access to these 

studies and to evidence gathered In the course of such Investigations will often reduce 

substantially the oeed tor further discovery and may a.ISO assist 1.n defining and narrowing 

the Issues. Studies that are not matters or public record may sometimes be obtained 

1'21. The decision to have an expert testify using materlats otherwise protected by 
the attorney~lient privilege may be treated as waiving the privilege. er. S & A 
Painting Co. v O.W.B. Corp., 103 F.R.D. 407 (W.D.Pa. 1984) (privileged llems actuall)' 
used by witness during deposition subject to disclosure under Fed. R. Evld. 612). 

122. See Bogo•ian v. Gu1r Oil Corp., 738 F .2d 587 (3d Cir. 1984). 

123. For an illustration ot this procedure, along wlth an extensive discussion of 
many or the principles affecting expert testimony, see In re Japanese Elec. Prods. 
Antitrust Litigation. 723 F.2d 238, 275-84 (3d Cir . 1983). cert. granted, 105 S. Ct. 1863 
(1985), atf1g in part and rev'g in §art, Zenith Radio Corp. v. Matsushita Elec. l.ndus. 
Co., 505 P. Supp. I313, 5l3 F. upp. 1100 (E.D, Pa. 1981), In which objections to 
critical expert opinions were addressed in a Rule 104 hearing and only the admissible 
opinions considered ln rull.ng on motions for summary judgment. 
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by voluntary agreement with the agency, by .subpoena, or by requests under the Preedom 

or Information Act. 

Factual findings or the governmental agency may be usabl e lo evidence in the 

current litigation under Fed. R. Evid. 803(8)(C). Special discovery may be needed 

concerning those matte.rs that sUect admissibility, especially those bearing upan the 

11trustworthiness11 or such findings. If serious doubts are raised as to tho admissibility 

or tho findings, a pretrial hearing under Ped. R. Evid. l04 may be desirable,124 Although 

the evidence presented during the governmental inquiry is not rendered admissible by 

Fed. R. Evid. 803(8)(C), It ma.y be admissible under other evidcntiary rules. For example, 

business records may have been produced that 4r,e sdmlssible under Pod. JL l::vid. 803(6), 

and statements that were made by partiM to the current litigation may be Introduced 

against them under Fed. R. Evld. 80l(d)(2). 

Acce.s.s to grand jury Jl\tlterlats may greatly reduce the time and expense or 

discovery in related civil litigation. Notwithstanding the gonaral rule or secrecy in 

Fed. R. Crim. P. 6, dJsctosure may be authorized by the court upon t.he requisite showing 

of a particulariu<I need.125 Although the policy egainst disclosure of)t)Ues both to the 

testimony given to the grand jury and to docume,lts subpoenaed or otherwise obtained 

for use by the grand jury, courts have tended to be more lenient In authorizing dlsclo.~ure 

124. See fn re Japanese £tee. Prods. Antitrust Litigation, 123 F.'2.d 238 {3d Cir. 
1983), cert. granted, LOS S. Ct. 1863 (1985), approving the procedure (but not all or 
the CY'identlary rulings) in Zenith Radio Corp. v. Matsushita €tee. Indus. Co., 505 F. 
Supp. 1125 (1!.0. Pa. 1980). 

125. See Illinois v. Abbott c5c Assocs., fnc., 460 U.S. 557 (1983), holding that the 
special statutory authorization under which state 1Jttorncys general may obtain grand 
jury matorJals relevant to antitrust actions, 15 U.S.C. S lSf(b), does not eliminate the 
r,equirement to show a particularized need. A two-step process ls Involved It the civil 
litigation Is pending in ft court different f'rom that in which the grand jury wa., empanelled, 
and close attention should be given to the principles discussed in Oougllls Oil Co. or 
California v. Petrol Stop:. Northwest, 441 U.S. 211 {1979), and the procedures of Rule 
6. See also United States v, Sells Engineering, lnc., 463 U.S. 418 (1983) {pa,rticuJarized 
need requlrO<J for federaJ attorneys to obtain mo.terials for use in civil UHgatfon). 
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of the documcnte,ry materlats.126 Moreover, discovery from private parties of otherwise 

unprivlleged mattersl'l.7 is not precluded by Rule 6 merely because such materials may 

also have been disclosed to grand Juries. Persons subpoenaed by the grand jury orten 

make copies of document.IS before furnishing odginals to the grand jury a.nd may retain 

such copies In a collection1 taqllltating production under Fed. R. Clv. P. 33(c) or 34. 

Materials furnlShed to a grand jury remain the property of the persons producing such 

documents, and they may consent to inspection by other ~rsons.1'28 

21.483 Summaries. 

Voluminous or complicated data or t1n admissibtel29 character should be presented 

at trial, whenever possible,130 through summaries, tabulations, charts, gra.phS, or extracts. 

Sometimes these co,npilations are orrered under .Fed. R. Evld. 6U(a) merely as aidS In 

understa.nding da.ta contained in other exhibits admitted in evidence. More often they 

will be received a.s substantive evidence under nulc 1006, 1n which event the underlying 

) data usually should not be separately lntroducedi A few examples of the sourc@ materials 

may, howevc.r, be hetprut In understanding the Mtu1·0 and limitations or the summaries. 

) 

126. Sec, e.g., In re Grand Jury Proceedings (MiUer Brewing Co,), 717 F.2d 1136 
(7th Cir. 1983). 

127. If grand jury testimony ls compelled through gtl'lnt of "use immunity," the 
witness may still be able to claim the privilege against self-lncriminatlon ln subsequent 
civil litigation. PIIISbury Co. v. Conboy, 459 U.S. 248 (1983). 

128. Soo United States v. Penrod, 609 F.2d 1092 (4th Cir, 1979), cert. denied, 4.46 
U.S. 91711980). 

129. Fed. R. Evid, 1006 is not a rule of admissibility but rather an exception to 
the "best evidence" rule, permitting accurate summaries to be used In lieu or voluminous 
orlglnats under the conditions .stated. If the orlglnals would not have been admissible, 
neither will a sumn1ary under Fed. R. Evid. 1006, no matter how accurate. 

130. Counsel in jury cases usually recognize the need for summaries, but In non
jury cases sometimes introduce raw data for the judge's conslderatlon. Summaries are 
useful In both types or ca.sos; indeed, the trial judge ls not required to "[wade) through 
a sea or uninterpreted raw evidence." See, e.g., Crawford v. Western Etec. Co., 614 
F.2d 1300, 1319 (5th Cir. 1980). 
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The fair and etficient use or compilations and other summaries at trial requires 

that opposing parties have access to the exhibits to be offered (a.s weU as to the 

u1,derlyJng data) sutrlclentl,y in advance of trial to ascertain their accuracy. To the 

extent feas i,blc,131 protrlal verification procedures should be used to eliminate errors, 

leaving tor the trial only disputes as to the weight and significance of the evidence. 

Serious questions regarding admissibility may be con.,ldered in a pretrial hearing under 

Fed. 8. Evld. 104. The comments in S 21,446 should be consulled when summaries 

involve coinputerJzed evidence. 

21.484 SatrJ)llClg Techniques. 

Statistical methods may often be used to estimate, to specified levels ot accuracy, 

the characteristics of a "population" or "universe" or events, transactions, attitudes, 

etc., by ol>s<!rvlng those characteristics In e relatively small segment, or "sample," of 

the population. 1'he use of sound Sal11)Ling techniques, In lieu of discovery a nd 

presentation of data from the entire. "population," may produce S\lbstantlal savings in 

the time and cost ot litigation. In some cases, sampling te<":hnigues may provide the. 

only practicable means to collect and present highly relevant data , 

Whether estimates obtained by sampllng are reliable- a prerequisite to their use 

in Utlgatlon-wUJ depend upon the procedures e~loyed ln selecting the &UT(>le and in 

obtaining information from or about the sample. The proponent of such evidence has 

the burden of establishing conformity with ge11erally recognized statistical standards, a 

task that will ordinarily involve expert testimony. This showing, including disclosur-e of 

all undorlylng data and documentation, should be made well in advance of trial. 

131. As discuss.od in S 21.446, to require an opponent to vQrlfy an entire s tudy of 
voluminous data or to eliminate from a n exhibit those errors detected on a review of 
some sample or the data may not be fa ir. In such cases, however, the extent or 
projected errors may often be estimated eind disclosed to the jury, thereby elimil'Ultlng 
the need to examine Individual errors one-by--one. 
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Polls and surveys-a species of sampling that Involves interrogation of Individuals 

about such matters as thelr observations, actions, attitudes, beliefs, or motivations

require special attention. The parties should be requlre<I, before conducting any poll, 

to provide other p(l;rtles with an outline of the proposed form and ioothodology, Including 

the particular questions that will be asked, the introductory statements or Instructions 

that will be given, and other controt.s to be used In the interrogation proce$S. The 

parties Should attempt to resolve any disagreements concerning the manner In which 

the poll Is to be conducted, and a meeting between the experts engaged by the lltlgaots 

may produce a mutually acceptable plan. Of cour-se, the res1.11ts and any opinions based 

on the poll should be disclosed promptly after It has been taken. 

Objection is sometimes raised that a poll, although conducted accor-dlng to 

geneully accepted statistical methods, involves impermissible hearsay. Ju.!it as an 

accurate summary will not be admissible it the data summarized are Inadmissible, a 

) statistically sound poll will s linJlarly not be admissible if what It estimates Ls inadmissible. 

PoUS, however, are most frequently used in situations where the Issue Ls what people 

believe, not the truth or what they believe. In such situations, their statements a.bout 

those beliefs would be admissible under Fed. R. Evid. 803(3) and therefore the poll, iJ 

conducted properly, would also be admissible. Likewise, surveys sometimes lnq.iire Into 

tests or experiments being conducted by those Interviewed, and their contemporaneous 

reports would be allowable under Rule 803(1). ln many instances, what is relevant is 

what those polled have to say, not the truth or their s tatements, ln which event the 

statements do not constitute hearsay under Rule 80l(c). In the rare situation when a 

poll involves Inadmissible hearsay statements, experts may nevertheless be allowed under 

Rule 703 to express opinions based upon results of the survey. 

21.485 Extraterritorial Discovery. 

Although authorized by statutes and rules, obtaining evidence outside the United 

) Stat os may be costly a nd time-consuming. Legitimate dl$putes ma,y occur regarding the 
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talrness of translatlons.132 However, the most serious problems, someUme.s not 

appreciated by American lawyers and judges, arise because many countr ies view the 

type, form, or scope or our evidentlary processes-particularly during pretrial 

proceedings-as inconststent with, or contrary to, their own laws, cu.,toms, and national 

interests.133 The following factors are generally involved in determining whether 

discovery will be allowed to any degree, whether the manner or extent or permissible 

dJscovery will be limited (and, it so, whether what ls obtained will be usable in the 

litigation), and how long the process wUI tAke: 

• law, of the United States. The procedures for obtaining evidence from 
other countries are presertbed in part by the Federal Rules ot ClviJ 
Procedure, perticul4rly Rules 28(b), 44(a)(2), and 45(e)(2); ln pert by statutes, 
particularly 28 U.S.C. SS 1781, 1783, and 1784; and In part by agreements 
entered into by the United States with other countries, particule.rly the 
Hague Convention on the Taking of Evidence Abroad In Civil or Commercial 
Matters.134 Attention must also be given to applicable decisional ltlw,135 
a,s well as to the Federal Rules of Evidence. 

• laws and attitude or the foreign country. The extent and form of pretrial 
dlscovery that will be COfllX!lled or oven permitted by other sovereigns 
vary widely. Within a particular country the rules may differ based on 

132 , Fed. R. Civ. P. 43(f) authorizes the court to appoint an interpreter of its own 
selection and determJne the amount and method or con:'()ensation. Whether this applies 
to the translation of pre-existing documentary material.$ is not clear. It disputes between 
the parties regarding translations are not resolved by 11greement, the court may appoint 
an expert under Fed. R. Evid. 706. In selecting an Interpreter or court-appointed 
expert, the judge should seek, to the extent po3Sible, a person satisfactory to all parties. 

133. In civil law Jurisdictions, in which the rote or gathering and presenting evidence 
Is assigned to the courts and not the Utigants, taking a deposition may be considered as 
the performance of a Judicial act by a nother sovereign. Many common law jurisdictions 
do not tolerate prell'lal inquiries tor "discovery" purposes. See, . e1., Rio Tinto Zinc 
Corp. v. Westinghouse Elec. Corp., [1978] AU 8.R. 434 (H.L. 197 ). See generalla 
Carter, Obtainin torei n Discover and Evidence tor Use In Llti atlon In the Unite 
States: x sting ules an rocedure.,, l n 'I Law. , 1979. 

134. March 18, 1970 (entered into force for the United States October 7, 1972), 23 
U.S.T. 25SS, T.I.A.S. I-lo. 7444. (reprinted In 28 U.S.C.A. rollowlng S 1781 and 8 
Martindale-Hubbell Law Directory Part VU, "Selected International Conventions." See 
generally Restatement of foreign Relations Law (Revised), S 483. -

135. See, e.g., Insurance Corp. of Ireland v. C~gnle des Bauxites de Guinea, 456 
U.S. 694 {19s2); Soc:fete Internationale v. Rogers, 357 U.S. 197 (1958); In re Westinghouse 
Elec. Corp. Uranium Contracts Litigation, 563 P.2d 992 (10th Cir. 1971'). 
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the nature and identity of the porson or body from which the discovery 
is SOU8:ht and on the type or lnto1·mation sought. For ex.ample, the breadth 
of discovery may de-pond on whether the evidence is testimonial or 
documentary ,136 Some countries not only refuse to compel a witness to 
provide evidence, but also prohibit the voluntary production in any manner 
of some items or evidence. 1'hc attitude or the other country may also 
be affected by the current stato of its diplomatic relationship with the 
Onlted States and by the nature of the litigation. Tills Latter factor is 
particularly important if the American litigation involves claims that are 
inimical to the law or policies of the torelgn country. 

• posltlon of tbe person or body from which dlseovery sought . Is discovery 
sought from a national ot the Unitod States, ot the country in which the 
discovery is to be conducted, or of another country? From a party to 
the American Utl-getion or othe:rwise subject to the jurisdiction of the 
American courts? From an instrumentality or arm or the foreign country? 
From a person or body willing, at least i£ not violative of the. laws or 
the other country, to pro\•ide the Information? These factors may be 
critical in determining whether the evidence can be obtained Ill a particular 
country and, if so, by what method. 

• po.1ture of the Utlga.nt.s. A key question ls whether the parties to the 
litigation will cooperate in securl.ng the extraterritorial dlscover·y by 
entering into stipulations under Fed. R. Clv. P. 29 to facilitate the 
procedures.137 The unwillingness of a litigant with foreign connections 
or Interests to enter into stipulations may not, however, reflect an 
uncooperative attitude but may be motivated by Its desire to comply with 
the laws and customs or another country. 

Sometimes the parties will not be able to obtain evidence located fn other 

countries. 1'here£ore, the need tor such evidence Should be explored early in the 

proceedings, not only because or the time that may be required to obtain the evidence, 

but also because of the possibility that alternative methods ot proof will be necessary. 

The Depal'tment of State and the appropriatt'! Americon Embassy or Consulate can provide 

136. For example, as of 1984 a ll countrie$ party to the Hague Convention except 
the United States, Czechoslovakia, and Is rael have declared that they wlU not execute 
letters rogatory for the purpose or Obtaining prettlal disclosure of documents. 

137. Stipulations for non-stenogl'aphic a nd telephonic depositions under Fed. R. C lv. 
P, 30(b)(•, 7) also may be valuablei these variants, however, ma.y be ordered by the 
court on motion even In tho absence of accord between the parties. Stipulations should 
alSO be sought regarding questions of adm.i.ssibHlty because the discovery may not be in 
the question-anct,.answor form traditiona l In American litigation. See Fed. R. C iv. P. 28(b). 
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vt1luable assistance to the parties in planning ror the conduct of discovery In rorelgn 

countrJes,138 

Depositions. Fed. R. Clv. P. 28(b) establishes three procedures for taking 

depositions in other countries. The "notice" method of Rule 28(b)(l) is generally 

equivalent to the typical domestic deposition In which, Independent of any jucUcial or 

other governmental involvement, the deponent ls called upon to answer written or oral 

questions under oath or affirmation after notice by a litigant under Fed. R. Civ. P. 30 

or 31. Under the "commission" method of Rule 28(b)(2), the Ametican court appoints 

the person- typically !'.Ill American consular ofricer- to administer the oath and preside 

over the depo,sition, with the consequence that the deposition will be viewed as not 

merely a private matter between the parties. Even in countries In which either or both 

or these two proceduros are permitted, no element or compulsion will ordinarily be 

available if the witness re[u.ses to attend ot onswer questions. The third and mor-e 

traditional method, pursuant to n1etters rogatory" (or letters or request) under Rule 

28(b)(3), hnplicatcs the governmental powers or the two countries. The American court 

requests-It is only a request-tho assistance of the court or other agency or the foreign 

country to secure evidence from the deponent, Including such sanctions to compel 

production as would be available In like. matters in the courts or that country.139 The 

foreign country ultimately decides whether to require a reluctant deponent to provide 

138. The Otrice ot Citizens Consular Services, Department of State, Washington, 
D.C., orten can provide c urrent inrormatlon regarding such matters as reservations and 
declarations under the Hague Evidence Convention and practices In non-signatory 
countries, and, in general, can give helpful suggestions as to the procedures to be 
rouowed Jn particular countries. Valuable reference materials can be round in 22 C .F .R. 
SS 9Z.4(a), 92,49-71 (1982) a nd 1 U. S. Dept, of Justice, Civil Division Practice Manual SS 
J...12.15 (1976) (hereinafter "DoJ Practice Manual"). See also 8 C . Wright & A, Miller 
Federal Practice and Procedure S 20831 4 J. Moore, J. Lucas & G. Grotheer, Federal 
Practice 11 28.0J...28.08 [hereinafter "Moore's Federal Practice"). 

139. For sa~les or a letter rogatory, se,e United States v. Reagan, 4.53 F.2d 165, 
168 (6th Cir. 1971), cert. denied, 406 U.S . 946 (1972); DoJ Practice Manual, 55 3-12.27, 
3--l'Z.28. The Practice Manual cautions against use of archaic or technlca.l language 
found in many published forms. 
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the requested lnfOfrnatlon and,. indeod, whether and when to honor and execut• the 

letter rogetory .140 

As iftclieated. countries differ regardlng the extent to which and the cin:urnstances 

under whlcll clepoolllont by the th- ,,,.thods outho<lt.ed b7 Fed, R. Ct.. P. 1t will be 

permitted. flowever, th<! llas1Je Evldeace Coa,utloa detaila proceduru lo be followed 

under the various roetbOds ln those countries that are &iaoatorles. l4 l Under tM 

Convention, the AmerJ.can court cen communk:-tte dJreotl_y with a "Ctntral Authorlt,..

deslgnaled la a contracting coon try without following diplomatic channels. 141 Altl!OUp 

the ,illdiclal authority executing the request rootinely will ll'PIY 1 .. owo __ .,,tu 

apeclal requests-for exa,..,1e. tor • Yerbe.ttm traft5Cr_,t « lOI' a.nswen 1D wrltlne a.nd 

under oeth-ere to be honored unless i~lible with Its own Lewi. Unfortuoate1,y 

tor American litigants, the ertect or the Convention la reduced .substantially by numerous 

resenaUons and declar-ations of the aignatorles, with many nations ha•lng ei:erelsed 

r.e,yotlons on p,lvote-party depooltlons aod a roajoritJ lul•las dee- Ibey will aot 

140. A letter rocetory m1y yield ev'ldence in two mon1hs or two years, depending 
on the torei(n jurb<llctlon, '!be Office of Citizen, Conaular Servtc .. , Department of 
State, often can pro•lde lalormetlon as to recent e.q,erienicn la parUcular countries. 

141. Many countrlet not pe.rties to lbe Coo'feDt1oa, SUCb &1 SwlturLud and Canac:111, 
routlne.ly oecute letters rocatMy trom United States CO\lrts. 

IU. S- also 23 U.S.C. S 17U(b)(2), 'lnnsmittal of tetten ropla<J lo -
countries bu Sien sl~Utled by tho 1981 Hague Convention Abolishing tho Requirements 
or Lefallzatlon tor Forei(n PUblic llocu_,,,., October s, lHl (~tered ill force tor 
the Oolled Sl<ltes October JS, 1981), 527 U.N.T.S. lit, T.I.A.S. No. 10072 (reprillted in 
8 Marllndele-flubbeU Law Directory. Part VII, "'Selected International Conventlons"l. 

143. Allhough the practice, followed in different countries to gather and record 
evidence vary widely, "evidence obta.lDed 1ft respo.we to • leUer rogatory need not be 
excluded merely tor tbe rea,on that It lt not a wert>etlm transcrfpt or that the testimony 
wu not ta.ken under oath or tor any similar departure from the requirements for 
depositions t.aken within the United Sta.ta under these ruJel,.• Fed. R. Ch'. P. 21(t>); 
oee •loo the •CCOffll'&llylng Note or the Advisory Committee. 
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e•ec•t• letten -IO<J - •ror tbo ~ or obtaintnr p,.-trial dbco•,ry of 

documents as knowo in COt1lfflOft la• CCM1nlries.■ 144 

Tho rnost errlclen.t meth.od tor taklnc the doC)OllUon or • willing deponent, ir 

foreign law permlls,145 will usually be by notice under fed. R. Ci•. P. 11(b)(1), coupled 

with .,_i.,e atlpoJatlono under Rules 21 •nd 30. rr thla p,ocedure ii p,ollibl<ed. 

forelp law _, allow lhe ~lion to be taken by commission under Rule Jl(bXSI or 

by teJec>bc>ne under Ped. R. Cl-r. P. Jt(b)(7), or Ille wit,._ may bo wlWnr to travel to 

another country that does not lmpose: sucb a restriction. Eau.Ince of both I commission 

.and I letter rogatory, as authorized by Rule 18(b), may be • usetul meuure to guard 

aplnlt the rbk that a proposed deponent may not remain wiUlog to testify n>lunt«rily. 

Ul'lder U 0.S.C. S 1113 a federal court can requlrt: the appearance -befON it, 

or befote a per9011 « body desicMted bJ It, or a national « raldent or t.he United 

States who ls In • roreJcn •""•try, or ._i,il>c the p,oduetloo or a specified document 

or other thing by him, If the court finds that pertlcular lestimooy or lhe ~otlon of 

the doeumant or other thing by him ls nece.uery In the interest of ju.1Uce1 and, tn other 

tban • criminal action or proceeding, if the court finds, In addiUon, that 11 ls not 

possible to obtaift bb: tatimooJ ln admissible form without his pel'80tlal appearance OJt 

to obtain the production of the doca._at OJt other thing in any other manner.11146 

144. These reservations do not mean that .such requests will new-et be honored; 
rather, tbey are Intended to aepte any Ni!ipOOSlbUlty to honor these requests as a 
treety obligation. A number of ltlw rev-few artlclel survey the Conventlonts prodsionl' 
see~ e"i:_ Myrlok de Love, Oblftln,. E•ldenoe Abroad Co, u .. In United Slat• kl:latf, 
3$ w. .J. s.as, sn--t'f (fill); ar,u.stlne, &ialnlng International Judicial t, 
under the Federal Rules and U1e (I41u~ Convenllon on tlii Takls; of tvic1ence A• 
in Clvli and Cc• eia.t U:.tln, 1T Ga.. .J. fnt1i i Conip. L. tar, 120:53 (1180' 

145. Por eu..-1e, In Japan and Turtcey a .._1tloe oo notice la permi,sit
a.n Allitr'fcu cltlaa. Swia law, lM>wever, makes It a crime to take any ct 
that count"ry without governmental authorlzaUon. 

146. The subpoena Is 1erved under Fed. R. Ci•. P. 4$leKi) and f ' Pal• 
appeor as ordered may lead lo a IJodlGc or -t-t. ti U.S.C. S 118' 
r-elas tt.teit restrlction:s wt.en a ciUr.e.n or tho United States ll to b-' 
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) Sanctions will sometimes be appropri1tle again.st a party to the litigation which falls to 

provide information that It has in another country.147 

) 

) 

Blocldng Lews. EHorts to obtain or compel production of documents located 

outside the United States may present special problems because of the increasing nunt,er 

or special foreign nondisclosure Jaws. L48 Ncverthe1es:s, despite claims that production 

would subject the co~lying party to liability under foreign law, mo.st American courts 

have held to be discoverable relevant documents in the possession or control of parties 

before the court or of American citizens or residents withi n tt,e reach of the court's 

subpoena powcrs.149 However, in deddlng what penaJties to Impose (or non-compliance, 

the courts have considered the good or bed faith efforts or the defaulting party.150 

the national interests at s take , 151 and, in general, the various rectors enurnerated in 

Restatement (Second) of Foreign Relations Law S 40 (1965),152 For Speclal provisions 

147. See Insurance Corp. or Ireland v. compagnie des B6uxltes d" Guinea, 456 U.S. 
694 (1982); cf. Soelete lnternatlona1c \'. Rogers1 357 U.S. 197 (1958). 

148. See Batiste, Confrontin Forei n "Dlockin I Le lslation: A Guide to Securln 
OiscJosureTrom Non-Res1 nt Parties to Amer can Llt1 ation 17 lnt'l Law. 61 1983. 

ote, om e 1n Pro uc:t on o uments n Vo ataon o orei n Law: An Exarnlnallon 
and Ree\•atuation o he American Posit on Fordham L. Rev. 1982 ; ote, 
t•·orel n Ron-Disclosure L,.Qws and Domestic Dfscover Orders in Antitrust Lit! atlon 88 

ale L. J. 612 1979 . 

149. See, e,1t,, In re Uranium Antitrust Litigation, 480 F. Supp. 1138 (N.D. Ill. 1979). 
The provisions Of 28 U.S.C. S 1783 apply to the production of documents as well as to 
testimonial evidence. See also In re Grand Jury Prooeedh,gs (Cid), 767 F.'ld 1131 (5th 
Cir. 1985) (defendant required to execute consent to disclosure of foreign documents 
despite Fitth Amendment claims). 

150. Soc:iete Jnternatlonalc v. Rogers, 357 U.S. 197 (1958); In re We$tinghousc Elcc. 
Corp. Uranium Contracts Litigation, 563 F.2d 992 (10th Cir. 1977). 

151. Weight is given to the nation's Interest in erfectlve enforcement or its criminal 
laws, In re Grand Jury 81-2, 550 P. Supp. 24 (W.D. Mich. 1982), and In governmcnt
Jniti&ted civil proceedings, United States v. Vetco, lnc., 644 F.2d 1324. (9th Clr.)t cert. 
denied, 454 U.S. 1098 (1981). -

152. See United States v. First Nat'l Bank ot Chicago, &99 F.2d 341 (7th Clr. 1983). 
The rectors suggested in the Restatement for determining approprJate sanctions hove 
been used by some courts in deciding whether to issue thG initial order col'O(M?Uing 
discovery. See S£C v. Banca Della Svii,zerla Jtaliana, 92 F.R.D. 111, 117 (S.D.N,Y. 1981). 
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regardJng use ilf foreign documents, see 28 U.S.C. SS 1740, 174.l, 174Si Fed. R. Clv. 

P. 44(e)(2); and Fed. R. Evld. 902(3). 

Judicial ControL To facllltete the process of obtaining extra-territorial discovery 

in the case before it, as well as to avoid friction with other countries that may impede 

discovery needed by other American litigants: in the future, the court should order U1at 

no discovery be undertaken in other countries without advance approval and that the 

procedures of the Hague Convention be utilized If aveltabte.153 Applications for such 

discovery should boas S()(!clttc and detailed as possible, and should indicate au alternative 

methom for obtaining the information. In most eases the proposed discovery should be 

limited to that which is actually needed for trial. The court shoold be re.luetant to 

authorize "Investigatory" discovery, and should ordinarily eliminate general request&, 

such as for "all other documents relevant thereto." The court's findings, specifying 

what Is permitted and why it is needed, should be incorporated Into a separate order 

that can be presented to foreign authortties, even if "letters rogatory" aro not being 

issued. The latest edition or the Restatement, Foreign Relations Law or the Onlted 

States (Revised), S 437, with Reporters' Notes, should be consulted for further guidance. 

Under existing poUcies,154 federal judges are precluded from traveling abroad to 

control the conduct of depositions. For this reason, the court should adopt In advance 

appropriate guidelines to govern such depositions within the bounds permitted by the 

laws of tho other country. See S 21.456. Moreover, if permissible under the laws and 

customs of that country, the judge may give attention by telephone to disputes between 

the parties or appoint a speclal master to supervise the deposition personally. Before 

153, The Hague Convention Is not applicable to dJ.scovery rrom a rorelgn party 
conducted in the United States. See In re Messerschmltt 8olkow Blohm GmbH, 757 F.2d 
729 (5th Cir. 1985); In re Anschuetz & Co., 754 F.2d 602 (5th Cir. 1985). 

154. Reports of the ProceCH:tlngs ot the Judicial Conference or the United States 
(1980), p. 4. 
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either of these procedures are employed, clearance should be sought through the Office 

of the Citizens Consular Services, Department of State. 

21.5 SPECIAL REPERRALS.155 

.Sl Court-Appointed Experts . . • . • . . . . . . . . . . . . 98 
,51. r.tasters •...•.. , • . • . • . . . . • . • . . • • . • LOO 
,53 Magistrates under 28 O.S.C. S 636(bXl) • . . . . . . • 102 
.5-4 Other Referrals . . • • • • • • • • . . • • • • • . • • • 104 

Well in advance of the nnal pretdal conference, the court Should consider 

submitling complicated factual disputes to an expert appointed under Fed. IL Evid. 706, 

to a master appointed under Fed. R. Clv. P. 53, or to a magistrate desltnated under 

28 u.s.c. S 636(b)(ll(B).156 Althoug.h the three types or referTal.S Involve dlrterent 

procedures and eon$equences, they are alt designed to enhance or facilitate the fact

finding process by having some complicated issue studied before trlal by someone selected 

) by the court because of h1s or her objectivity, expertise, or other specla,1 qualifications. 

Even in complex litigation, use of these procedures Is the exception and not the 

rule, Counsel may view such referrals as Infringing on their prerogatlves,157 as 

encroaching on the rlgbt to a jury trial, or as Imposing additlonal time a nd expense. 

Moreover, In some cases selection of a truly neutral person to serve as court-appointed 

expert or mASter may be difficult, If not lf11>0SSib1e, with the result that the appointment 

may tend to predetermine the outcome of the case. 

) 

155. Reference: MCL '2.60, 3.20, 3.21, 3,30, 3.40. 

156. This section of the Manual Ls primarily concerned with referral.S of disputes of 
a factual nature that will be .subject to proof at trial. Use of masters and magistrates 
to exorcise judicial supervision over all or specified portions of the pretrial proceedings 
or to perform administrative functions Is discussed In other sectlons. Sec, e.g., SS 20.14., 
21.423, '21.432. Nor does this section deal with situations In which a magistrate is by 
consent exercising the powers of the district judge over the entire case under 28 U.S.C. 
S 63B(o). 

lS'l. The same objection will often be raised when, as permitted by Fed. R. Bvid. 
614, the judge calls or examines witnesses at trial, 
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Such reterrtds may, however, be merited in cases presenting special problems, 

such as complicated f inandal controversies which Involve detailed !Crutiny of voluminous 

records, scientific disputes about which experts Jn the same field have widely divergent 

opinions, or other tc-ch.nlcal matters which will be difCieult to exp1,ain In the normal 

trial setting. Utilized properly, the neutral expert may assist materla.l~y In clarifying 

these issues end may also racllltate settlement dlsousslons. 

The court should formalize any referral by ln.structions specifying the issues to 

be investigated, a ny special procedures to be followed_, and when the report is to be 

completed . A useru.1 technique is to have the expert, master, or magistrate attend one 

or more conference$ with the court end counsel at which these matters are di$cu.ssed . 

Ex parte commun ication~ between the expert, master, or magistrate and the court or 

individual litigants should ordinarily be prohibited. 

21.51 C°"rt-Appolnted Experts. 158 

"Ille procedures governing court-appointed experts are set forth in Ped. R. Evld. 

706. Like other witnesses, and unlike masters and magistrates, the court-appointed 

expert I~ (1) not limited In forming opinions to Information presented by the parties at 

a hearing, (2) subject to pretrlal discovery, includlng deposition,159 and (3) typically 

called to teS,tify at trlal In person, subject to full cross-examination by the parties. 

Opinions or court-appointed experts are not entitled to a ny greater weight then ls 

warranted by their knowledge, expertise, and thoroughne$$. Disclosure of the fact or 

court appointment Is discretionary with the court. Use ot court-8()[)0inted experts ls not 

158. Reference: MCl, 3.40. 

159. The data on which the court-e.ppointed expert1s opinion is based, like tl\at used 
by experts employed by the parties, should be made available before trial and, Indeed, 
In the absence ot exceptional circumstances, a written report or those conclusions should 
be filed with the court duri,ng pretrial proceedings. AltholJ$h the court should be 
cautious In .setting a Umltatlon on the length of the deposition or such experts absent 
a demonstration that a limit Is needed to stop abuse, the time for taking the deposition 
is properly a matter for the judge to determJne after he.a.ring from the parties. 
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a radical departure from the traditional adversary model for Litigation and In appropriate 

cases should be considered by the Judge, even if not requested by the parties. Judicia l 

appointment of an independent expert may be particularly useful when experts employed 

by the litigants have widely divergent opinions and well-recognized intermediate schools 

of thought are not represented by such experts,160 

Although court-appointed experts may have 11a great tranquilizing effect" on the 

other experts161 and may taciUtate settlements or conceasions, the objective of such 

an appointment ls a more understandable trial, not a shorter ®e. Indeed, the trial 

itself may be lengthened by the testimony of a court-appointed expert. Referral to a 

master or magistrate, if permis."'ilble, ts more likely to shorten the trial. Appointment of 

an expert also entails additional cost to t he litigants under f'ed. R. Evid. 706(b),162 

an expense of tltlgatlon that can be avoided lf the matter can be referred to a magistrate 

appointed under 28 U.S.C. S 636(b)(l) or under Pe<I. R. Civ. P. 53. 

The most i~rtant fac tor when the court appoints experts is their selection. 

Only those whose fairne$S and expertise in the field cannot be genuinely questioned 

should be considered, and the court should select someone who can communicate 

etrectlvely as a witness. Although the appointment is made by the court, every effort 

ShouJd be made to select a person acceptable to the litigants. Once the decision has 

160. Sec Eastern Air Lines, inc. v. McDonnell Douglas Corp., 532 P.2d 957 (5th Cir. 
1976); cf:cl'halmet!e Petroleum Corp. v. Chalmette Oil Dlstrib, Co., 143 P.2d 826 (5th 
Cir. 19W (power, If not responsibility, ot court even before Fed. R. Evid. 614 to call 
essential witnesses). However, if the litigants' experts agree on matters ot theory and 
simply disagree on factual assulfl)tions underlying their opinions, the assistance of a 
court-appointed expert may not be appropriate or necessary, for the differences in their 
assumptions may be fairly resolved by the trier of fact. 

161. Prettyman, Proceedings of the Seminar on Protracted Cases for United States 
Circuit and District Judges, 21 F.R.D. 395, 469 (19S7). 

162. Parties with limited tinanolal resources sometimes request court appointment 
ot an expert ln lieu of privately engaging their own, with the expectation that fees inay 
be charged to their adver-saries or paid from funds that may be recovered In the 
lltlptlon. The Judge should be wa,ry of making an appointment under Ped. R. Evid, 706 
If, In effect, the expert will be on a contingent fee basis. 
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been made to make M appointment under Fed. R. Evid. 706, the parties will orten be 

able, with the assistance or their own experts, to agree on one or more persons who wlll 

be satisfactory. Concurrent nominations by the parties, a procedure recogniud ln Rule 

706, wiU usually result in lists containing several nem~ In common. The court may 

also can on professional orgonit.atlon.s a nd academic groups to provide a list of qualified, 

willing, a nd available persons, and give the parties a Umlted number of peremptory 

chaUenges to those on the list. Persons related to any Judge of the court within the 

degrees mentioned in '28 U.S.C. S 458 shouJd not be appointed even with agreement of 

the parties. 

21.52 Masters.163 

The p-rovlsions governing the eppointment and use of special masters In resolving 

tactual di$()utes aM contained in Fed. R. C iv. P. 53.164 The master'$ tin dings must 

be based upon evidence presented et e hearing conducted essentloUy like a trtat,16S 

with subpoena powers enrorceable through the court. These findings are to be received 

tn evldence at the trJal by meens of a written report. Tbe parties have access to the 

master1s report prior to the trial and limited rights to present objections to the court; 

they may not, however, conduct other pretrial discovery with respect to the master's 

findings or examine the master at the trial. Under Rule 53(e)(4) the parties may 

163. Reference: MCL 'l.60, 3.20. 

164. Whether Rule 53 is a source of authority for using special masters to supervise 
discovery and other pretrlo.l proceedings-a subject djscussed in S 20.14-ls not clear. 
S<!e W. Brazil, G. Hazard & P. Rice, ManaghM! Conplex Litigation: A Practical Gulde 
'lolhe Ose or Special Masters (1983), pp. 31 388. 

165. The master Is to 11rute upon the admissibility of evidence unless otherwise 
directed by the order of reference," .Rule 53(c); and the 1983 amendment to Rule 53(c) 
1s Intended to incorporate the Federal Rules of Evidence. Although, unlike the court-
appointed expert, t he master is not authorized to conduct a private Investigation into 
the D'l8tter referred, masters are ex:pected to ut111ze their per-sonal expertise end 
knowledge In evaluating the evidence and are not precluded trom conducting a t1vlewing" 
such es that permitted for judges and juries. See 1l.ulz v. Estelle, 679 F.'2d 1115, usg... 
63 (5th Cir.), amended in art and vacated in .rt on other ound, 688 F.2d 266 
(1982), cert. denied, 46 U. . 42 1983. 
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stipulate that the master's tlndlngs are to be final, subject o,Hy to review on questions 

of law. Even without the stipulation, tho master's rtndlngs ln non-jury cases a.re binding 

11unless clearly erroneous." 

These provisions, however, must be read in the light or~ Buy v. Howes Leather 

Co.166 a nd its progeny. In non- jury cases, the authority to 1nake a referral under Rule 

53, at least it nol consented to by the parties, is U,nited. The stated rule for non

Jury cases is that "reference shaU be made only upon a showing that some exceptional 

condition requires it." Fed. R. Civ. P. 53(b). Under La ~ the general complexity or 
the Utigation, the projected length or trial, and the congestion of the COUl't's calendar 

do not constitute exceptional conditions. 

~ ~ does not wholly preclude referra ls under Rule S3 ln non-jury cases. 

"Matters of account" and-by an amendment to the Rule after ~ 8uy-11of difficult 

computation or damages" ar<i sp<icifically authorized. Olsputes regardJng settlements-

) their approval or administration-and attorneys' tees may also co1ne within these special 

exceptions. Similarly, a master may be appointed to monitor Implementation of 

decrees.167 With consent of the parties, the court may designate a magistrate to act 

as special master in any c ivil case without regard to the normal limitations of Rule 

53(b). 28 O.S.C . S 636(bX2); Fed. R. Civ. P. S3(b) (1983). En-.,loyment diserimination 

cases, if not schedul ed for trial within 120 days after issue has been joine<l, may bo 

referred to a master under Rule 53. 42 u.s.c. S 2000e-S(f)(5). 

) 

Use of a special master (unle$$ a magistrate ls designated) involves the S4m0 

problems of selection and extra costs that have been djscussed with respect to cour t

appointed experts. If the principal task of the master will be to collect, as.-.emble, end 

166. 352 U.S. 249 (1957), a!f'g 226 F.2d 703 (7th Cir. 19$5). 

167. See, e.g. , Ruiz v. Estelle, 679 f .2d lllS, 1159-63 (5th Cir.), amended In ~rt 
and vacated In part on other grounds, 688 F .2d 266 (1982), cert. denied, 103 S. t. 
1348 {1983). 

101 



S 21.52 Masters MCL 2d 

dlstlll voluminous data presented by the parties, and the primary qualifications are 

objectlvJty and tamiliarity with evldentlary hearings rather than e,cpertls:e in 30me 

technical tleld, the parties will often agree to appointment or a maglstrate. In jury 

casos, however, unless a stipulation ls made under Rule 53(e)(4) for the findings to be 

finaJ, the court should be reluctant to appol.nt a 1Mgistrate as special master I lest at 

trial tho court appear to be taking a partisan role. The c lerk and deputy clerks are not 

to be appointed as masters "unlesli there aro special reasons requiring such oppolntffl(!nt 

which arc recitc<I In the order." 28 U.S.C. S 957. 

21.53 Magistrates under 28 U.S.C. S 636(b)(1).168 

The provisions governing referrals or factual disputes to magistrates, other than 

ln their role as special masters, ate contained in 28 O.S.C. S 636(b)(l ), Ped. R. C iv. P. 

72 (1983), and local rules of the court. Like a special master , the magistrate acting 

under these provisions makes factual determinations based upon evidence presented at 

an a.dversarlaJ hearing and submits propos,ed findings (together with recommendations) 

by written report to the court and the partie:;. The parties have no right to engage 

in dlscovel'y Crom, or to cross-examine, the magistrate. Unlike the report of special 

masters In non- jury caseR, the magistrate's findings (other than on what are described 

generally as non--dls:posltivc pretrial disputes) are, on t imely objcctionl69 by a party, 

subject to do novo determination by the judge, which muy Include taking f urther cwldence. 

'l'here is no explicit authority for the parties' stipulating to be bound by the magistrate's 

finding,. 

168. 'l'hls section docs not cover situations in which, by consent, the magistrate is 
assigned the entire case under 28 0 .S.C. S 636fo). 

169. Even in the absencec of a.n objection, the Judge may have an obligation to 
conduct a careCul and complete review of the report, and findings not objected to ca.n 
porhaps be attacked on 8'>()(!41 on grou.nc:ts of pleln error or manirest Injustice. See, 
~ Nettles v. Wainwright, 617 P.2d 410 (5th Ctr. 1982). 
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28 l/.S.C. 5 636(b)(l)l70 gener&lly deseribos the types o! !&ctual disputes that 

may be so referred, Including motions ror Injunctive relief, motions for certification of 

class actions. and prisoner petitions challenging conditions of confinement. Although 

the statute Is not clear, other shnlt.ar Lssues-such as disputes Involving personal 

jurisdiction and venue-probably may also be referred to a magistrate for evidentlary 

hearing and proposed f indings and recommendations. 

The statute was written with non-Jury issues in mind; the law is unsettled whether 

and how referrals or jury Issues may be made. Even Ir permissible, the court should 

be cautious in making such a referral because the Jury may perceive that the court, 

through the magistrate's report, is favoring one of the parties on a dlsputed issue of fact. 

The preceding discussion has been directed towards referrals under 28 U.S.C. 

S 636(b)(l)(B, C). Under S 636(bXl)(A), non--di.spooitive t>retrlat matters may be referred 

to a magistrate for actual rulings, subject to reconsideration by the judge when "the 

) magistrate's order is c1ear\y erroneous or contrary to law." Por example, the court 

may refer to the magistrate matters relating to supervision or discovery or particular 

disputes, like extensive claim$ or privilege, which arise during discovery. Presutnf,l.bly 1 

the magistrate may also conduct a pretrial hearing under Ped. R. Bvid. 104 to determJne 

t-he admissibility or evidence at the trla,1. As discussed in S 20.14, delegation to a 

magistrate or overall S\lpervisory responslbllJtles in complex eases Is not generally 

recommended. Moreover, specific matters should be refer-red ooly after tho court 

considers both the possibility or delay caused by the filing of objections to the 

magistrate's decisions and the restrictions on the judge's power to alter rulings that 

are not clearly erroneous or contrary to law. 

) 
170. AL,o see Rule 10 of the Rules Governing Section 2254 and Section 2255 

Proc~&dlngs. 
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21.54 Other Referrats.171 

Other special re.<;ources, such as referral to a private or governmental technical 

body, use or an advisory jury of experts In a non-jury case, or consultation wlth a 

confidential "edvlser" to the court, may be considered in complex lltlgalion. However, 

unless specifically authorlt.ed by statutel72 or agreed to by tho parties, the court should 

be c1.1utious in oxperlmenting with such procedures in cases In which, it the judgo Is held 

to be in error, a lengthy and costly retrial might be required. The referral procedures 

authorized by statute or rule-court-appointed experts, masters, and magistrates-should 

00 ttdequate in most c.a.ses to enable th!! fact-tinder to understand the issues to be 

resolved. These comments are not intended to inhibit Innovative uses of these recognizod 

procedures, such as appointing a team of experts to serve under Fed. R. Bvid, 706. 

Howcvor, these procedures should not be used to displace the parties' right to a resolution 

of disputes th1;ough tho adversarial system, but rather should be utilized to make that 

system more erfectivc and efficient when complicated issues are involved. See S 23.12 

for ti discussion of special techniques that may be useful in facilitat ing settlements. 

171. Reference: MCL 2.60. 

172. ~ 35, U.S.C. S 302 (reexamination of patents). 
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21.6 PINAL PRETRIAi, CONFERENCE; PREPARATION POR TRIAL.173 

• 61 
.62 
• 63 

.64 

.65 
.66 

Date and Place of Trial .•.. 
Reevaluation of Jury DemandS 
Structure of Trial .... .. . 
.631 Consolidation •..... 
.632 Separate Trials .. , •. 
. 633 Special verdicts and Interrogatories 
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.641 Statements of Facts and Evidence 

.642 Pretrial Rulings on Objections 

.643 Limits on Evidence; Principle of 
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Briefs and Final Pretrial Motions 
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• . . . . 
Final Pretrial Order ..•.• , .•...•.•... , . 

105 
107 
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115 
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ll8 
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120 

S 21.6 

"(A] plan for trial, including a program for facllltatlng the admission of evidence." 

sbouJd be formulated at the final pretrial conference, which Is to be '1held as close to 

the time or trial as reasonable under the circumstances." fed. R. Clv. P. 16(d). tn 

co~lex litigation, many components or this trial plan and program should have been 

determined, at lea.st tentatively, earlier in the pretTial proceedings. At the final 

conference, however, the court should confirm, revise, or establlsh directions regarding 

the time, place, and structure of the trial, and should make final plans tor conducting 

the trial in the most efficient, effective , and economical manner practicable under the 

c ircumstances. With discovery cof'll>lete , many rulings of the court already made, and 

the trla_l approaching, settlement negotiations often may be productively undertaken or 

renewed at this point. 

21.61 Date end Place or Trial.I 74 

The date and place of trial should be set rorth In thll final pret-rial order. In 

fixing the date, the court should con.sider not only the time needed by counsel to 

173 , Reference: MCL 3.30, 3.60, 3.70, 4.00, 4.10, 4.11, 4.12, 4.121, 4.20, 4.21, 4.22, 
4.23, 4.30, 4.50, 4.S7, 4. 70. 

174. Reference: MCL 3.70, S.02, 5.22. 
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prepare ror an efficient trial, but also the other litigation scheduled before the judge. 

Only in the most compelling circumstt1nces should ll continuance or a ny signiticant length 

~ granted 8fter the final pretrial confercnca.175 

Special attention should be given to the status of any cases from other divisions 

or districts that may have been coordinated for pretrial purposes and to any unrcsolv~d 

,notions chtillenging venue or personal jurisdiction.176 (C a consolidated trial of such 

cases is dcslrable,17? the court should consider ordering transfers under 28 U.S.C. 

S 1404 or S 140!1, or see.king consents from the parties for trial In the district under 

Fed. R. Civ. P. 77(b). If consolldstlon for trial cannot or should not be ordered, the 

court should consider whether the cases Should be returned ror trial to the courts In 

which they were tiled (a~, fol' example, by suggesting remand or cases transterrc<I for 

pretrial under 28 U.S.C. S 1407) or whether such a decision should be deferred (for 

example, because or the possibility or .settlement or other re..~lution after a trial or 

other cases). If the Judge decides to return a case to another court for trial, the 

pretrial order should indicate the nature a nd expected duration of additional discovery 

that may be needed,178 the estimated time before the case will be ready tor trial, and 

the major rulings that, it not revised, wiU affect further proceedings. See S 31. 12. 

175. The court may consider Imposing a deadJlne in class actions after which it will 
not pormlt partial setttem«Mts that might cause a continuance of the trial. See S 23.21. 

176. In litigation involving multiple Cft$eS brought In different jurisdictions transferred 
for pretrial purposes under 28 U.S.C. S 1407, rulings on motions attacking venue or 
personal jurisdiction in partlcul8r cases are frequently deferred until the timo comes 
to determine the structure of the trial. At that time, such motions are often withdrawn 
because the litigant is a party In other cases In which those problems: do not exist or 
because or the potential for trt1nster under S 1404 or 1406. 

177. See discussion in S 21.631. 

178. In most cases transferred under '28 US.C. 5 1407, substantlaUy all discovery 
wiU be comr)leted before remand. In some cases, however, such as aircraft disaster 
litigation, discovery regarding damages may have been deforred and must be conducted 
In the trnnsforor district after remand. 
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21.62 Reevaluation of Jury Demands. 

In lllO!Jl complex lltlgatlon one or more or the parties will have made a timely 

demand under Fed. R. Clv. P. 38 tor a jury trial, typically without any deSignatlon as 

to specit lc Issues fol' which a Jury trial is sought. No tater than the tinal pretrial 

eonrtlrence, the court and counsel should consider, as Fed. R. C lv. P. 39 permits . which 

of the issues to be set tor trial are ones (1) as to which no one has sought a jury trial, 

(2) as to which there is no entitlement to a jury trial, whether on traditional grounds or 

tor reasons of complexity that Implicate due process concerns,179 (3) as to which a 

jury demand may be withdrawn by mutual consent, (4) as to which a late jury demand 

should be allowed, or (5) as to which an advisory jury may be useful. 

In examining these questions, the judge a nd the attorneys should be 1ssue-orJented. 

On certain issues, no r;ght to a jury trial may exist or the parties may all agree, on 

refiectlon, that a non-Jury trial is preferable; on other Issues, a jury may be used either 

as the tact-tinder or as an advisory jury. If both jury and non-jury issues are to be 

t-rled, the court should determine whether B~con Theatres, ~!!. Westoverl80 requires 

that the jury issues be given priority or decision.181 The court should determine 

whether the Issues tor a jury t.rlal a.re so interrelated that severance. for trial before 

179. Col1J>Bre In re JapaneS<l lllec . Prods. Antltru,t 1,lllgotlon, 631 P.2d 1069 (3d 
Cir. 1980), with In re U.S. Financial Securities Litigation, 609 F,2d 411 (9th Cir. 1979), 
cert. denied,446 U.S. 929 (1980); see al.So Colten v. Witco Chem. Corp., 651 F.2d 274 
(5th Cir. 1981), cert. denied,. 455 u.S. 909 (1982). 1'he debate as to a "complexity" 
exception to the Seventh Amendment likely will continue until a definitive Supreme 
Court ruling. In any event, the various procedures and techniques described In the 
Manual, when appropriately selected and creatively adapted according to the 
circumstances of the litigation, should be helpful in virtually all cases, no matter how 
complex, in assisting the jury to understand the evidence and applicable rules of law. 

180. 359 U.S. 500 (1959). 

181 . Even it jury issues are to be given priority under Beacon Theatres£. the Judge 
may hea.r evidence at the same time on r~lated non- jury issues, later al ording the 
parties t"he opportunity to supplement the record with evidence relevant only to the 
non-jury ls.sues and deferring a declslon on the non-jury issues until after the verdict 
has been returned. 
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$eparate juries would be unwise or impermissible. See S 21.632. At the final pretrial 

conference the parties should also consider agreeing, if the jury Is not unanimous, to 

accept a majority verdict under Fed. R. C lv. P. 48 or to waive a jury under Rule 39 

and accept a decision from the judge based on the same evldence.182 

21.63 Structure or Trlal. 183 

,63 L Consolidation , ••••••••••• 
.632 Separate Trials •.• .••••... 
. 633 Special Verdicts a nd Interrogatories 
.634 Oir-ectlon.s as to Structure of Trial 

109 
u o 
lll 
ll3 

ln the traditional trial, till issues in a single case are resolved by a general jury 

verdict (or non- jury findJngs by the cou.rt) after the plaint iff and the detendant have 

sequentlally presented thelr evidence in chief and In rebuttal. Variations Crom this 

~tandard mode.1- peirticularly those Involving consolidation ot cases for joint trial under 

Ped. R. Civ. P. 42(a), severance of cl.alms and issues tor separei te trials under Rule 

42(b), and u.se of special verdicts and interrogatories under Fed. R. Clv. P. 49-may be 

essentiaJ to the "just, Speedy, and inexpensive determination" of complex litigation as 

called for by ltule 1. 

Suggestions by counsel for s tructuring the trial will likely be influenced by 

strategic considerations . For example, plaintiffs may propose that they select one or 

more reJatlve1y short " test cases" for trial, expecting to be able to use- but not have 

used against them- the principles of colleteral estoppel. Conversely, the defendants 

n\lly suggest a single trial Involving all issues and all parties, antlclpatln.g that the 

length and complexity of such a trial may hopelessly confuse the tact-finder or at lea.st 

lead to a compromise verdict, and m&y force inadequately prepared plaintiffs to accept 

182. Although such stipulations may also be obtained after the ca.~ has gone to 
trial, the parties may be more amenable to these agreements before trial begins. 

183. Reference: MCl, 1.60, 4.12, .f.121, s.02. 
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a minimal settlement. In other circumstances, the po$itions of the parties may be 

reversed or even coincide, aJthough not necessarily in a manner that best serves the 

interests of the court and the pubUc. 

The court should not take A passive role in determining how the trial should be 

structured. Instead, the judge should actively explore with counsel various altern8tlves 

for trlal, and then deolde on a structure that, consistent with fairness to all litigants 

and preserving their Seventh Amendment rights, should resolve the litigation in an 

efficient m1mner, minlmlzlng the r isk of unnecessary trial time. Several techniques may 

be used, singly or In combination, to achieve this objective. 

21.631 Consolidation. 

Pretrial proceedJngs ln complex litigation are often rocused upon a lead or primary 

case; the rauure to explol'e f'l.lUy the possibilities of consolidation or other cases tor 

trial has sometimes necessitated addltlor\al trials that could have been avoided. Utilizing 

) Ped. R. Clv. P. 42(a), the court should con.sider consoUdatlng all cases pending in (or 

transferable to) the court tor joint trial of those issues on which. essentially the same 

evidence probably will be presented. Class actions ma.y be consolidated with cases 

Instituted by opt-outs or otbers.184 Consolidation may alSo be appropriate even though 

some Issues or cases are to be tried to a jury while others are for non .. jury trial. 

Whether con.sol.idation is permissible or desirable will depend u.pon the nature and 

extent of the non-common evidence to be presented at such a trial. Ped. R. Civ. P. 

42(b) may often be used to isolate for an inltlal joint trial particular i.s$ues on which all 

or most of the evidence will be common to ell cases, while reserving non-common Issues 

184. Care should be taken in such situations to assure that counsel for parties ln 
the non~Jass actions are not precluded from participating, at least In a supplementary 
role, In the pre.so.ntation of evidence and arguments at trial. Special caution should 
be exercised If major conflicts exist between the basic trial positions of those obliged, 
by reason of consolidation, to join forces at trial.· 
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for subsequent individual trlats.185 If most or the proof will be common but some 

evidence admissible In one case should not be heard in others, a multiple-Jury format 

may be considered.186 

21.632 Sep•rate Trials. 

Whether the litigation involves a single case Oi' many cases, severance or certain 

i~ues tor separate trials under Fed. R. CJv. P. 42(b) Is often useful. This procedure 

enables the parties, the judge, and the jury to focus their attention on particular issues, 

thus reducing the length or trial and enhancing the ability of th8 tact-finder to understand 

the evJdence .187 Moreover, the results or the Cirst trial may eliminate the need for 

rurtller proceedJngs- for example, if a statute of limitations defense Is upheld- or may 

substantJally reduce the extent of such proceedings-for exa.mple, If a particular measure 

or damages Is round applicable. The advanh1.ges or separate trials should, however, b~ 

weighed eigatnst the potential for increased cost and inconvenience, partlcul.arly it the 

same witnesses may be needed to testify at both trials. 

Speclal care must be taken in deciding how, a nd in what order, Issues In jury 

eases can most effe<:tlvely be severed for separate trials. First, Beacon Theatres, !!!£:... 

!=. Westover should be studJed if the case Involves both jury and non-jury issues. 188 

Second, tor reasons or fairness and efficiency, Ir not to comply with constitutional 

185. for example, in some ma.ss disaster litigation, all cases might be consolidated 
tor a trial on liability i~ues, while reserving damage questions tor tater individual trials. 

186, Multiple Juries have been used most often ln lengthy crimil'l.81 cases in lieu of 
granting 8 motion tor severance. There ls, of course, a practical limit on the number 
of juries th.at ca_n be utilized at the same time without running the risk of a "circus" 
atmosphere. 

187. Through severance the court may be able to conduct a trlal on certain issu~ 
bofore discovery has been completed, or Indeed even commenced, on other matters. 

188. 359 U.S. 500 (1959). Under Beacon Theatres, the right to trial by jury on 
legal claims may not normally be abridged by a prior determination of equitable c laims 
involving common factual djsputes. 3S9 U.S. at 608-11. Accordln,ty, non•jury trials 
should ordinarily be conducted subsequent to, or concurrently with, Jury trials Involving 
common issues. 
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requirements, the issues should not be separated in such a manner that a second jury 

will (or should) hear basically the same evidence as the rirst jury end, In etrect, rney 

be eble by its verdict to overrule that of the first Jury.189 The constitutiona l quest1ons 

m&y generally be answered by a pragmatic focus upon the extent to which the evidence 

bearing on different Issues wiU overlap.190 lf feas ible, the separate trials should be 

scheduled before the same Jury, either by proceeding with a second triaJ immediately 

after recei.pt of the first verdict 191 or by having a brief adjournment before the trial 

resumes.192 tr tho first trial resolves liability issues In favor of the plaintiff, the 

court should usually caU for a short adjournment to permit the parties to explore 

sottlement. Many cases are settled after a rinding of liability, obviating 8ny need for 

a trial on damages. 

21.633 Special Verdicts and Jnterrogatories. 

Special verdicts, or interrogatories accoff'()ftnying a general verdict, are frequently 

useful in complex jury trials. These procedures may he)p assure that the jury focuses 

189. See 9 C. Wright &: A. Miller, Federal Prsctice and Procedure S 2390•91; 5 
Moore's l'eoeral Practice tt 4.2.03[1)~42.03['2); Gasoline Prods. Co. v, Champlin Ref. 
Co., 283 U.S. 494 (1930; Alat>,mo v. Blue Bird Body Co., 573 F.2d 309 (St~ Cir. 1978). 

190. Thus, the trial of "liability" snd punitive damages to separate juries would 
have little utulty, even ir permissible. Careful analysis of the Interplay among various 
issues is needod. For example, although the issues of statutory vlo18tlon end or dam.age 
in a Section l antitrust case should not be presented to separate- juries, the court could 
order a separate trial as to amount o( individual damages after a finding of statutory 
violation which includes a determination of in jury and the measure of damages. Compare 
In re Plywood Antitrust Litigation, 655 F.2d 627 (5th C ir. 1981), cert. dismissed1 4.62 
U.S. 1125 (1983) with AJat>,ma v. Blue Bird Body Co., 573 F.2d 309 (5th Cir. 1978); see 
also Response of Carolina, Inc. v. Lcasco Response, Jnc., 537 F.2d 1307 {5th Cir. l9f6f." 

191. Presenting issues sequentially to tho same jury (or to the judge) without any 
subStantlal interruption In the proceedings is more a variation ln the normal order of 
proof in o single trial then a severance of issues for separate trials. See S 22.34 . 

192. The longer the delay between successive trials before the same jury, the greater 
the likelihood that the jurors may forget the evidence or, indeed, become unavailable 
or disqualified. 
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on the proper issues, reduce the length and complexity or the instructions, 193 and 

minimize the need for, or scope of, retrial in th& event an error l$ committed.194 The 

rosponses or the jury often provide guidance tor conducting further di.scovery, ruling 

on non-jury Issues or motions for summary Judgment, trial of remaining issues, or 

settlement. 

Special verdicts and Interrogatories should be drafted In a way that aid:i the jury 

in understandi.ng and deciding the issues and minimizes the r isk of inconsistent f indings. 

The issues should be arrAnged end presented on the form in a logical and understandable 

manner. For example, questions common to several causes of action or defenses should 

be asked only once, a.nd related questions should be grouped together as an aid in giving 

lnstrucllons,195 Only jssues Jn genuine dispute-not thooe subject to a direc ted verd1ct

shoutd be inc luded as questions on the verdict Corm. When special verdicts are used, 

Issues not presented to the jury for a finding are converted i nto non- jury questions; 

the parties will often agree that certain Issues need not be pr-effnted to the jury In 

the Speci.al verdict, but may be re.solved by the judge after the primar y issues have 

been decided by the jury's verdict. 

Some judges and attorneys are reluctant to use the procedur es ot Fed. R. Civ . P. 

49 because of bad experiences In other cases. Almost t1lwe:~, however, these dlttlcultles 

were caused by inadequate care ln dratting the questions submitte-0 to the jury, leadJng 

193. Unlike the .special verdict, a general verdict wlth Interrogatories will actually 
lncrease the length and complexity of the lnstructlonsi It atso presents a greater dsk 
of Inconsistent findings. Por this reason, except when An a1npllflcallon ot a general 
vordJct is needed on some speciric Issue (such as a questionable theory ot damages), use 
of rtule 49(a) Is ordinari_).Y prerer able to that or Rule 49(b). 

194. For exan-.:,le, the jury may be asked to make findings on me:tters that afteet 
legal theories of doubtrul mer it. 

195. As a result ot transfel"S under 28 US.C. S 1404 or ror other reasons, legal 
stondt1.rdS affect-Ing similar claims or defenses may differ. Careful drafting or questions 
on a specia l verdict form can ease the problems that consolidation would otherwise 
cause in those situations. 
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to confusion and Inconsistencies. With careful preparation these problems ordinarily 

can be avoided; 81\d the beneflts to be derived from special verdicts and interrogatories 

will generally warrant the effort. 

21.634 Directions as to Structure of 'trial. 

The ffnol pretrial order should contain clear dlrections regarding the transfer 

and consolidation of cases, the issues to be tried and those not to be tried, snd any 

administrative details to implement those decisions. It should include , as approprlate, 

lnstructlol\S on the rote at trial or counsel in subordinate eases, the timing of additional 

trlals, and proced\Jres for receiving supplemental evidence if jury and non-jury issues 

are to be tried at tho same time. Prelimina.ry planning for the use ot special verdicts 

or Interrogatories should beg-In, subject to revision during trial. 

The int·erplay ot these procedures may be vital to resolution of co~lex litigation 

In an efficient manner that serves not only the Interests of the l.itigants but also those 

of the court and the publlc.196 The tension betw~n the responsibilities of counsel as 

advocates for thelr clients and those ineurtbont on them as officers of the court ma.y 

be exacerbated during discussions regarding lhe structuring of the case tor trial; the 

exercise ot good judgment and sound di$Cretion by the judge Is essentl.aJ. 

196. For an Illustration of the use of these techniques in combination, see tn re 
Plywood Antitrust Litigation, 655 f .2d 627 (5th Cir. 1981), cert. dismissed, 462 U.S. 
1125 (1983), in which the jury responses in a special verdict following a joint trls.l of 
au cases (including 11opt-out11 cases) on all issues except individual amounts of damages 

) provided the foundation for summary judgment motions regarding damages. 
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A primary objective or the final pretrial conference is to consider measures to 

expedite the presentation of evidonee at trlal. These procedures Should mi.nimizc (if 

not wholly eliminate) (lvldence that is irrelevant or would be relevant only on matters 

not genuinely in Controversy, whether substantive or procedural; evidence that ma.y be 

presented more expeditiously In another form or method, such as through summariesi 

and evidence that is unnecessariJy cumulatlve.198 Moreover, the court and counsel 

should uso techniques to avoid interrupting trial for objections, offers or proof, a nd 

other evldentiary matters tha.t could have boen presented fairly and errlclently before 

trial. 

As a found,tttlon for this planning, the basic disputes: between the parties with 

respect to the issues to be tried must be clarified. Typically many of the "elements" of 

a cause of action or defense will not be in controversy but may be stipulated, and, when 

so stipulated, subst•ntial evidence may be eliminated without Impairing-Indeed 

enhancing-the 6bility or tho fact .. rinder to understand the evidence on those matters 

which are in dispute. This delineation and narrowing of the Jssues should occur at the 

final pretrial conference if not accomplished earlier. Attention may then be directed 

to the proof the parties CX()(tCt to offer at trial on the contested issues. Drafting 

197. Reference: MCL 3.30, 3.60, 4.00, 4.10, 4.11, 4.20, 4.'tl, 4.22, 4.23, 4.30, 4.50, 
4.56, 4.57, 4.60. 

198. On some critical disputes, repetitive testimony may not be unnecessarily 
curoolative, particularly in view of the Inferences that may be drawn from, or Jndeed 
the instructions that may be requested with respect to, the failure of a party to present 
potential witnesses. Jn the balancing process directed by Fed. R. Evld. 403, weighing 
"p.l'obative vaJuo" against considerations ot "undue delay, waste ot t ime, or needless 
presentation or cumulative evidence," the relative significance or the particular dispute
to the outcome of the case is often an lmport'ant factor. 
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proposed instructions, special verdicts, and interrogatories 1n advance ot the final pretrial 

conference serves not only to educate the court , but also to focus counsels1 3ttention 

on the specific i.ssues th.al are In dispute. See also S 22.433. 

21.641 Statements or Pacts and Evidence. 

'f'o identify the facts ln actual dispute end prevent unfair surprise, courts 

frequently call on the parties to list the tacts they propose to establish at trial in 

suppor t ot their respectlve positions. The procedure described in S '21.47 may be used 

to ascertain which of the proposed facts are agreed to b8 true (or whose truth will 

be conceded or not disputed for purposes or trial) and which are contested. The 

unc:ontroverted facts may be taken as esta.bllshed at trial without the need for other 

proof, and tho evidence at trial 1nay Cocus on, or be limited to, the disputed facts. 

Courts have orten required that the listing of proposed facts be detailed and Inclusive 

and h.eve barred the part ies from proving additional facts not so listed (other than for 

good cause shown or purely for Impeachment purposes). Additionally, tho parties may 

be required to annotate their positions by Identifying the witnesses and documents to 

be used in support or the contested facts, with evidence not so identitied s imllerly 

precluded. 

A statement or uncontested and contested facts provides insight into matters on 

which evidence can be e.llmJnated and facilitates the process of entering findjngs or fact 

in non-jury cases. However, the substantial work the attorneys must do to prepare such 

a statement may not be warranted in some cases, such as those. In which evidence to 

oo offered on the facts In ~ontroversy will establish t:he matters not ln dispute. or 

course, time spent by counsel In listing the facts to be proved is not wasted merely 

because It may not reduce the length or trial; indeed, one or the benefits of a 

eoff()rehenslve pretrial statement is to assure at least minimal preparation for t rial. 

Whether or not a statement of uncontested and contested facts is prepared, the 

) parties should be required to exchange, sequentially or concurrently, lists of tho witnesses 
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end documents they plan to offer at trial. Often they are also directed to describe 

the contents or the direct proposed testimony of the witnessas, either by indicating 

the $ubjects on which examination win be conducted, by providing a synopsis. of the 

anticipated testimony, or by noting in detail the expected testimony.199 Such orders 

frequently require <::ounsel to categorize the witnesses and documents according to the 

likelihood of their being offered or according to the major issues they addre:;.s. 

Some procedure should be adopted to eliminate, to the extent possible, the need 

for evidence merely to establish the adndssiblllty of other evidence. Parties should be 

required to make known in advance of trial any objections (at least on grounds other 

than relevancy or redundancy) to documents that other parties plan to orrer; absent 

objections, admissibility should be OOe1ned established without need for supporting 

evidence. 

Counsel should search for ways to present the propo$ed evidence In the most 

expeditious form. Introduction of voluminous data will usually be facilitated through 

u.se of .summaries, samples, governmental studies, or expert opinions. See S 21.48. 

Qualirications of experts 1nay be shown by introduction of 8 resume or vitae; and opinions 

or experts, at least in non-jury trlat.s, may be pre.sented on direct testimony by adoption 

of a prepared report under Fed. R. Evid. 611 . See S 22.Sl. Depositions may be 

Sho1·tened by eliminating colloquies and Irrelevant or cumulative matters, or through 

presentation oC an agreed summary. Various techniques to expedite the presentation 

of evidence are discussed in S 22. 

21.642 Pretrial flutlngs on Objections. 

In many complex cases, objections to the admissibility ot proposed evidence (or 

uncontested facts which are to be presented through sllpulations or admissions} should 

199. As with statements of agreed and disputed fee.ts, the parties typically will be 
precluded, except on a showing oC good cause, Crom orcerlng (other than perhaps tor 
purely impeachment purposes) witnosses and documents not listed before trial. 
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be made and ruled upon In advance of trial. Pretrial rulings on admissibility save time 

at trial; they may enable parties to remedy objec tions by eliminating Inadmissible portions 

or offers, obtaining a.llernative sources of proof, or presenting necessary foundation 

evidence; and they may narrow the issues and enable counsel to pla1i more effectively 

tor trial. The failure to make advance objections, i t required under this procedure, ls 

usuan~, treated as waiving any objoction at trial , other than perhaps on tho ground that 

the proposed evidence l.s lrrolevant or curoolative . 

Objections to documentary evidence may be indi cated In a response to the II.sting 

of such evidence by opposing counsel. Objections to depo.,i tion testimony may be noted 

In the margin or the deposition where the objectlonoblc matter appears, and the court's 

ruling may be indicated at the same place. Objections to other types or evidence, such 

as the qualifica tions or opinions of experts, 1nay be made by means of a separate motion 

or other written reques t, describing the nature of the proposed evidence a nd the groun~ 

) of the objection. 

Many rulings may be made without a.rgume11t, though in $Orne s1tuations the court 

should call for written or oral argument or even a pretrial hearing under Fed. R. Evld, 

104, which may il.$elf Involve the presentation or evidence. Evtdentiary rulings that 

C81'U\ot 00 made with conrldence excopt in the light or developments at trial may be 

made on a tentative basis before trial, subject to later revlsion, or may be deferred 

for consideration at trial. 

The benefits or advance rulings on objections should be weighed against the 

potential for wasteful pretrial effor ts by the court and counsel, For example, to rule 

on object ions within a deposition the judge must read it befor-e trJal, perhaps in it.s 

entirety, and then hear it again during a jury trial. Moreover, because of developments 

during tr~l, the deposition, or portions ot it, may not be offered or some of tho 

objections may be mooted or withdrawn. Therefore, In many cases courts ,nake pretrial 

) rulings only on those objections that are considered by counsel sutticiently important 
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to merit an advance rullng, oither because of their c ritical significance to the outcome 

of the ease or because or their ertect on the scope or form of other evidcnco. 

21.643 Limits on Evidonce; Principle of Selectivity. 

Experienced attorneys generally understand, at 1easl in jury eases, the tactical 

advantages of being selective in the presentation of evidence. Ptir ticularly when 

encouraged by gentle prodding and .wggestlons by the judge, they will usually exercise 

sclf-t'estraint. Rarely will formal limits on tho quantity of eviOOnce be necessary to 

complement the· restrietlons on relevancy that result from the n~rrowing of Issues or 

from the severance of Issues for separate trials. 

In some complex litigation, however, It may be necessary for the court to impose 

direct limits on the extent or evidence. Reasonable limitatloM on particular forms of 

evidence-for example, on the number of character witnesses or experts-have long been 

recognized 4l'ld upheld in appropriate cases. The provisions or Ped. R. Civ. P. 16(b), 

coupled with those or Fed. R. Evld. 403 and 611, give the judge the power, iC not the 

duty, to see that the presentation or evidence does not involve "undue delay," "waste 

of time," "needless presentation of cumulative evi<ktnce," or "needless consumption of 

time." Limits on the quantity of evidence Should not be hnposed, however, except to 

the extent they arc warranted by the clrcumstt1.nces or the case a nd will not significantly 

impair the fairness of trial to any party. The jury may be edvlsed or any such limitations 

in order to prevent unwarnmted inferences from a party's failure to call au possible 

witnesses. 

In the unusual case the court may wish to impose limits In advance of trla1200 

on the number or witnesses or documents to be o ffered on a particular subject or In 

200, In some cases the need ror limits or the nature of the Hmits ,nay be determined 
only as the t-rial progresses. To the extent, however, that t hese matters may be fairly 
appraised and determined before trial, counsel-having advance warning and the 
opportunity to decide how best to utilize their allotted time-have e less tenable clttlm 
or prejudice. 
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the aggregate, on the length or examination or eross--examlnatlon or particular witnesses, 

or on the total time that may be taken In the presentation of evidence .201 For the 

court to make these decisions before trial requires adequete Information regarding the 

nature and extent or the proposed evidence. Statements of agreed and disputed facts, 

as described In S 21.641, may be utilized tor this purp0se. The court may also direct 

the parties, in listing their witnesses, to indicate not only the subjects to be covered, 

but a lso t he length of t ime the direct examination of each witness should take, absent 

time. consumed by objections or non-responsive answers. Opposing counsel may be 

required to Indicate the e xpected length of cross-examination and of any additlonal 

subjects (other than those arrecting credibility of the witness) they expect to cover 

with the witness. Guided by these statements, the court may be able to determine 

whether limi ts are needed, and, if so, the nature of the limits that would be fair and 

reasonable . For goo<l cause shown a t trial, such as delays caused by witnesses or 

) opposing counsei,202 a party should be given appropriate reUet trom the limitations 

previously Imposed. However , pressed Into selectivity, counsel have rarely hed reason 

to complain about or request exceptions from limitations on the extent or evidence or 

!he length ol trial. 

21.65 Briefs and FIMl Pretrial Motions.203 

1'he contentions of the parties on tho major legal issues in the case, including 

those a tfecting important evidentlary and procedural disputes, should be filed prlor to 

tr ial . lnde.ed, these briefs, w'hich may include the- statements of agreed and disputed 

20l. See, efi·• MCJ Communications Corp. v. American Tel. & Tel. Co., 708 P.2d 
1081, U70-73 { th Cir.), cert. denied, 464 U.S . 891 (1983), 

202. Gross limits on the length ot examJnation of witnesse.s or th& presentation of 
evidence may be inequitable because a par ty will be "c harged" with the t llne spent on 
objections or examin.atlon by other counsel. Ordjnarlty the court should set these llmits 
by rtxing the tlme allowed each party to conduct its examination. 

) 203 . Reference: MCL 3,30, 4.10, 4.60. 
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racts and the lists ot witnesses and documents described earlier, should ordlnarlly be 

submitted in advance of the final pretrial conference. When so filed and studied before 

the conference, they provide. a sound basis for discussions and deci.sions on such matters 

as the issues to be tried to a jury, the structure or trial, and methods to expedite the 

presentation of evidence. Supplementary pr,etrial briefs may be t iled aft er the conference 

on metters needing additionttl attention, Including (If not a lready submitted) proposed 

jury lnstr-uctions snd .spocl81 verdicts. 

With discovery COR'()lete and decisions reached on the evidence to be presented 

(and perhaps received) at trial, some additional issues ,nay be ready for summary judgment 

a t the fJnal pretri.al conference. 'ro defer such motions a nd their resolution to the eve 

of trial, as sometimes occurs, may cause unnecessary expense and i.nconvenlence to 

counsel, witnesses, Jurors, and the court, and may Interfere with proper planning for 

the conduct of the trial. Therefore, except ln unusual situations, au motions under Fed. 

R. Clv. P. 56 should be decided before or shortly after the final conference. 

21.66 Final Pretrial Order. 

The final pretria1 order should recite tho various directions: and rulings, whether 

made at the final pretrial conference or earlier, that will govern and control the 

conduct of the trial. If soparate trials are ordered under Fed. R. Civ. P. 42, the order 

Should c learly define the issues to 00 tried at the ini tial trial. Any preclusiona.ry 

orders, preventing the offer of evidenc0 or the proof of facts not enumerated in advance 

of trlaJ, should be confirmed. Various techniques described l.n S 22 may be used to 

facilitate tho presentation of evidence and enhance the understanding of the issues by 

the fact .. finder; many of theM should be dlscusso<I at the (inaJ pretrial conrerence and, 

as appropriate, Incorporated In to the final order. See Sample Order, S 41.7. The final 

pretrial order may be modified to prevent "manlrest Injustice." Fed. R. Civ. P. 16(e). 

No single format can be prescribed for a Cinal pretrl.a.l order that will be suitable 

ror all complex cases. Like that ror pretrial proceedings, the plan and program Cot 
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the trial must be tailored by th~ judge and attorneys according to the circumstances of 

the pa.rticular lltlgation. For a checkJlst of items that orten merit attention at the 

tlnal conference, see S 40.3. 
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3:1.l ADMINISTRATIVE DIITAll.'l.1 

. ll Trial Schedule , , , , . , , , . , . , , , • , . . , , , . 124 

.12 Courthouse Facilities ..•.•.. , . . • • . • • • . • 12S 
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33.11 Trial Scbedllle. 2 

MCL 2d 

For lengthy trials the court should establlSh a schedule indicating the normal 

hours each day and the days each week when trial will be held, and any days when 

trial will not be held due. to public or religious holidays or tor other rea.sons,3 The 

court should advise jurors of the; schedule so that they, too, may make personal plans 

and arrangements; Indeed, thls Information $hould be provided In general terms as a part 

of voir dJre examination preceding selection of thQ jury. 

Tb.ere Js no consensus within the bench Of bar as to the most etfoctlve schedule 

tor a long trial. Believing It best to "keep the pressure on,114 some Judges have 

conducted trial five or even six days each week, with long hours end short rece.,ses. 

Other judges have scheduled the trial tor four or four-anct,.a-balf days a we:ekS or 

r,e<fuced the normal trial hours for one or more days during the week, preferring to 

give more time during the trial for counsel to prepare for efficient presentation of the 

case and tor court personnel, counsel, and jurors to attend to other business and persona l 

matters. Whatever the schedule, the judge and the attorneys Mould be punctual, starting 

l. Reterenco: MCL 4.50. 

2, Reference: MCL 4.51. 

3. Events during the trial may, of course, necessitate a modification of the schedule. 
Any such changes s:houJd be promptly announced to all concerned, including Jurors, 

4, This pressure, however, can ex.act a toll on others, such a.s Jurors and court 
reporters. 

5. To shorten the trial week, the court ordinarily reduces or eUmlnates the hours 
ot trial on Mondays or Fridays, particula.rly if there are out""Of-town counsel or Jurors, 
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each trial day at the app<>inted hour and keeping recesses to the specified number of 

minutes. In jury trials, the court should minimize interruptions by considering such 

matters as offers or proof, arguroonts on objections, and special motions outside the 

normal hours of trial. 

The judge should not automatteally grant a continuance of the trial merely because 

an attorney cannot be present; other coun.sel msy be available who can "cover" during 

the absence. Most courts reUe\!e attorneys and parties from any obligation to be 

present continuously during the trial and encourage counsel to dlvldo responslbllitles 

for the conduct of the trial, both to save costs and to facilitate the presentation or 

evldenee.6 

22.U courthouse FacWtlea. 

To accommodate latge num>e-rs of attorneys, parties, witnesses, and documents, 

Special arrangements may be needed with respect to the courtroom, witness: and 

) conference rooms, and facilities for storing documents. 7 Those responsible for allocating 

space and maintaining the building may require some edvance notice to make these 

arrangements, particularly If any physical alterations will be needed, The parties 

probably wl11 need access to some of these areas several days before the trial If a 

Large number of oxhibits must be moved or if special equipment (such as eofl'l)uters, 

copying machines, or private telephone lines) will be instal1ed. In such cases the judge 

should designate the court personnel th.rough whom the parties are to coordinate their 

activities. 

) 

6. tn jury cases the Judge should explain at the outset of tho trial that the litiga11ts 
and counseJ may be absent from the courtroom from time to time end why this is permitted. 

7. Jn m.1ltl'1)arty cases, the large tables common in most courtrooms are often 
replaced by smaller tables, with s igns placed on the tables to Identify the parties and 
ottornoys. 

125 



S 22.13 Management or Exhibits MCL 2d 

22,13 Management or Exhibits. 8 

Documents and other exhibits that may be ottered or otherwise used at trial 

(other than thoso with respect to which surpr ise Is needed for Impeachment purposes) 

should be pre-marked with an identification numbert9 listed on the Corms used in the 

court to record such evicfence, 10 and made available to opposing counsel before being 

used.11 This procedure avoids delay during examination of witnesses while a.n exhibit 

ls marked by the courtroom deputy end passed among counsel. Key documents shouJd 

be enlarged or copies mode tor the judge and jury. $(le S 22.32. 

In most cases the court will have odopted procedures at or before the f inal 

pretrial conference that require advance disclosure or all potential documentary evidence 

and of any objections thereto, and that generally preclude the use at trial ot a ny 

eXhlbits not so disclosed, except perhaps for impeachment purposes. See S 21.641. To 

expedite trial, the order may provide that exhibits to which no objection was made are 

automatically received in evidence either at the beginning of trial or when reforred to 

during the course of trial, without need for formal ofter and roling. If pretrial rulings 

on objections have ~ n made,12 the court should state whether these rulings arc final 

8. Reference: MCL 4.22, 4.221. 

9. As dlscU.$$ed in S 21.441, exhibits should have the same identification designation 
at trial that they were given during depositions and other pretrial proceedings. It 
documents ere re-identified !or trial, the court should permit, tr not require, counsel 
to change rMerenccs to such documents in d(>.positions, lnterrogatorie.'i, and other items 
of evidence so that at trial only the current Identification designations arc used. 

10. 'l'here Js oo standard format used In all courts to record documentary evidence 
offered at trial. In advance of trlal the attorneys should obtain from the clerk1s o[fice 
copies of tho form US(!d In that court and insert appropriate descriptive and Identifying 
jnformation. 

11. Depending upon the circurt'6tance.s of the case, exhibits may be premarked either 
before trial begin$ or as trial progresses, such as a .specified number or hours before 
the expected use of the exhibit. 

12. As discussed in S 21.642, the extent to which objections are ruled upon in 
advance of trial wi ll depend upon the c ircumstances ot the case as weU as the nature 
or the evidence and the objection. 
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(precluding at trial any ro-offcr of e\•ldence to which an objection was sustained and 

any restatement or objectlons that were denied) or are only conditional (precluding any 

c laim or e rror unless counsel renews the otter or objection at trlal for final ruling). 

22.14 Transcripta.13 

£xpodited, dally, or even hourly transcr ipts may be desirable In complex trial$. 

The extra cost for this reporting will generally be justif ied, partlcutarly in long trlats, 

by the value of transcripts to counsel when examlnlng wi tnesse.,; and to the jury if, 

during deliberations, they have questions regarding the testimony.14 Moreover, expedited 

transcripts serve to eliminate delays if needed by the judge to make findings or rule 

on post-verdict motions or if a n appeal is taken. Although In many cases the partles 

will voluntarily make arrangements for expedited transcripts, the court has the power 

to call tor such transcripts ln oppropri.a te circumsta nces, charging the extra e xpenses 

as taxable court costs.IS 

Expedited copy should be edited a nd indexed on a current basis, while the 

testimony is sti ll rresh in mind. Typica lly, one attorney for each side ls designated to 

perform this task, with any controversles promptly submitted to and decided by the judge. 

22.15 ConfereD<:es During Trial. 

No matter how well the trial Is planned, matters may arise that interrupt the 

presentation of evidence. Procedures to minimize these dlsruptions are generally adopted 

ln jury trlaLS, bot ma.y be useful in non- jury cases as well, To supplement the controls 

13. Rererence: MCL 4.24. 

14. Some courts have made a copy or t.he tronscript evailoble to the jurors, purged 
or proceedings conducted outside their hearing, tor study during the trial or during 
deliberations. tf expedit~d transcripts e.re not being prepared, the judge at some point 
durlng t he trial $hould so advise the jurors a nd emphasize the need tor them to rely 
primarily on their own recollections . Otherwise, they may assume that a transcript i.s 
avellable on r-equest and concentrate less closely on the proceedings tha.n they should. 

15. See cases c ited in 10 C. Wright, A. Miller & M. Kane, Federa l Practice and 
Procedure S 2677. 
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established during the pretrial planning proce,ss, rna ny courts set aside a short time at 

the conclusion of each trial day for a conference with counse1.l6 Counsel may then 

elaborate on arguments that were abridged during the trial and make offers of proof 

under Fed. R. Evld, 1D3(a)(2),17 Tho Judtr• end the attorneys may formally or lnrormally 

discuss plans tor the next sessions of trial, Identifying the witnesses and documents 

expected to be offered; and the court may be alerted to potentlal problems that requtr-e 

advance study. 1'he judge can provide guidance and dJrection to attorneys without the 

stigma of courtroom admonitions, and In this setting may be able to smooth over personal 

a ntagonisms that have arisen between counsel during the heat of triat.18 Most 

conferences need last only a few minutes, and, recogniz.lng tht1t counsel frequently will 

have work to do after the conference to prepare for the next session of trla,l, the 

judge should see that the time is $pent productively.19 

16. A short conference before the trial day begins may also be of value, particularly 
In Indicating last-minute revisions to the order of wHnesse& or documents or to consider 
anticipated problems or questions. 

17. Frequently, counsel wiU withdrew their objections or otters in view of later 
developments during the trial day. 

18. The judge, however , must be prepued to admonish attorneys in open court for 
imprO()Or behavior when warranted by the-circumstances. To avoid unnecessary prejudice 
to the attorney's client, such reprimands should ordinarily be preceded by warnings 
outside the heari,ng of the jury unless particularly egregious conduct is involved; and 
they should always bo glv~n In a manner that does not suggest any vindictiveness on 
the part or the court. In the effort to dlspl8y neutrality, judges: sometimes word their 
remarks as If all counsel are Implicated. This approach, however, may be unfair and 
unnecessary; if only some attorneys deserve criticism, they may be addresse<I Individually 
by the court In a stern , fair manner without serious risk of reversal. 

19. Several attorneys may be working outside the courtroom on different aspects 
of the case, such as making arrangements with witnesses and reviewing depositions and 
documents. These attorneys may prepare a variety of special motions and briefs during 
trial. At the afternoon conferences the court should give these matters prompt attention, 
making immediate rulings to the extent practicable; otherwise, 1'paper wars" may erupt, 
distracting the judge and other counsel and dlsrupting the flow of the tr ial. 
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12.2 COIIDUCT 01' TRIAi,. 

.21 Opening Statements .• .• , • 

.22 Controls In Multl .. Pa.rty Cases 

.23 Order of Proof •• 

.24 Role or the Judge •.•.• . . 

22.21 Opening Statements,20 

129 
129 
131 
133 

S 22,2 

In appropriate eases, and after discussion wlth counsel, the court may limit the 

length and scope of opening statements. The attorneys may be required to disclose 

how they propose to address sensitive Issues, and the court may prohibit or restrict 

discussion of prejudicial Information that may not be admlsslble.21 The court should 

determine whether to permit counsel to use charts and other demonstrative exhibits 

that wlll not be evidence in the case.22 Although ln nNlti-party cases the court should 

permit each part,y to present opening statements in order to establish Its own separate 

ldentlty with the jury, repetitious nartAtfons of the Issues or the anticipated evidence 

should be prohibited. ln non-jury cases, opening statements may be useful In advising 

the Judge of contentions that are being abe.ndoned e.nd the expected order of proof. 

22.22 Controls In Multi-Party CUet.23 

In multl--party cases substantleJ waste or time, as well as confusion, may result 

unless a UmJted number or counsel are glven primary respon.sibiJity at trial for the 

examination of witnesses and the presentation of objections and arguments. 'rbe court 

should lnslst that appropriate arrangements be made, whether formally by designating 

20, Reference: MCL 4,52, 

21. ln such clrcum.,tances, counsel should aJso be cautioned to alert their adversaries 
and the court before inquiring Into the subject In the presence ot the jury. 

22. The extent to which such exhibits may be use,d In openlOf statements is committed 
to the sound dl.scretlon or the judge. Such exhibits may greatly enhance the jury's 
understanding ot the issues and should ordinarily be permitted In complex cases provided 
they do not contain inadmissible, prejudicial matters. 

23. Reference: MCL 4 .S3. 
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one or more ttttorneys to ser,1e as lead counsel or members of a trial team (se,e S 20.22), 

or informally by the attorneys deciding who will be chiefly responslble for the examination 

of particular witncsscs.24 Other counsel should be afforded an opportunity to conduct 

:.-upplemental examination, particularly on any matters unique to their cllenh1 not already 

covered in prior examination• but redundant examination merely for emphasis should not 

be permitted to any greater degree then would be appropriate were only a slngle party 

Involved. 

The court should aLSo order that objections made by one party win be deemed 

made by all other s imilarly situated parties unless expressly disclaimed. Other counsel 

should bt'.! permi tted to add further grounds of objection, with these grounds similarly 

being treated as urged on behalf or all parties in the same position in the absence or 

an express dis.claimer ,25 

Particularly in Htigation involving charges of conspiracy, counsel may legitimately 

fear that collegiality and cooperation at trial will be viewed by jurors as evidence of 

the truth of the allegations. In such situations the court should be tolerant of some 

efforts by the parties <luring the course or trlal to demonstrate their independence from 

one another. The judge may instruct the jury that cooperation at t-rial among c-ounsel 

has been ordered by the court to avoid redu.ndant examination, and should not be taken 

24. In cases in which the court will have a role to play in awardl.ng fees-either 
against adversaries, from a settlement fund, or rrom co--parties-thc. judge should make 
It clear that fees will not be approved f'or unnecessary participation at trial. Lead 
counsel have the responsibility or as..:.uring that the number of porsons participating as 
members of the t-rial team Is not excessive. 

25. To prevent the dlsruptlon caused by repeated objections, courts trequenUy 
lndic,ete that a party will be treated as having a "'continuing" objection to a particular 
line ot examination without the need for rurtlu:tr objections. Although such an order, 
made on tho record, has a salutary purpose, new grounm of objection may arise as the 
examination proceeds. The practice, occasionally followed in some non-jury eases, of 
pr,ecluding objtt lions under the aegis of en order purporting to grant the parties the 
benefit or all objections that could be made, ts or doubtful validity and is not 
recommended, 
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as any Indication that their clients acte<I in concert or conspiratorially with respect to 

the ma'tters at lssuti in the case. 

22.23 or<1e, or Proof, 26 

Counsel shoukl be directed to furnish opposing counsel at a specified t ime in 

advance of each t:ria1 day wlth a Jlst or the documents and witnesses to be offered, 

together with the expected order In which they will be presented. This information 

expedites trial by enabling t-he other attorneys to plan their examination, to refresh 

their recollectiorr regarding exhibits and locate other related documents, and perhaps 

to have additional persons available for consultation. With reSpect to dep,o.sltlons, the 

llstl.ng should indicate the portions to be read If not already disclosed or any changes 

from a previous designation. 

There is no accord as to the length or advance notice that is most userut. 1'00 

Httle warning may not provide: other cou,nsel enough time to prepare e.frectively, 

) particularly if they need to consult with persons not immediately avoilable. Too much 

advance notice may be countet'{)roductlve, beca.uso intervening developments during trial 

may cause a party to revise i ts assessment or the most erfee:tlve presentation or its 

evidence and, indeed1 to dispense with witnesses or documents once thought critic.al. 

For these reasons, some courts have called ror a tentative listing or the order of 

witnesses (and identifying documents to be used with such witnesses) a week or more 

in advance, directing th.at any changes be communicated as soon as known and that any 

last-minute revisions be announced at a conference held before the commencement of 

the trial day or at the close of the preceding day. 

) 26. Reference: MCL 4.56. 
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Special problems may arise when counsel attelll)t to call adverse parties or their 

employees as wltne.sses.'Z7 or course, such persons can be called to testify If present 

at the trial, whether voluntati1y or by reason or a subpoena under Fed. R. Clv. P. 

45,28 Arrangements may usually be made among counsel to have these persons present, 

If adequate notice is given, at the requested time without the need for a subpoena or 

even If not subject to subpoona. Sometimes, however, a party is unwilUng to make 

available employees who are beyond the subpoena powers of the court. Despite the 

substantial interference with the conduct of the trial it may cause, this declination 

appeal"S to be permlsslble under currant rules If such persons will not be present during 

any part ot the trlaJ.'29 In some circumstances, howevar, courts have used their 

discretion under Fe<I. R. Evid. 611 to preclude parties who refuse to honor a reasonable 

request tor production of a key witness subject to their control, and thereby force a.n 

opponent to use a deposition, from calling the witness to testify personally during their 

presenUltlon of evidence . 

Absent unusual circumstances, counsel shoukl indicate In advance, as for other 

witnesses, when adverse parties or their employees will be calle.d to testify and endeavor 

'27. Tbe stratagem of calling defendants es plaintiff's early witnesses continues to 
be rather common. The court should be reluctant to Interfere with a lltlgant's decision 
as to which witnesses to call and In what order. In unusual situations, however, as 
when counsel calls to the stand an adversary's expert wltne&s before critical Items of 
evidence have been presented and before the party's own expert has testified, the court 
may decide to exercise Its powers under Fed. R. £vld, 611 and direct a different order 
of presenting the evidence. 

28. The court should ordinarily relieve sut,poan.aed witnesses Crom any obligation to 
remain In continuous attendance during the trial, conditioned upon their agreement to 
report after timely request. If a number of key employees of a litigant are subpoenaed, 
the court should require the subpoenaing party to make appropriate accommodations in 
the order of calUng them so as not to disrupt the adversary's aftairs unnecessarily, 

29, Fed. R. Civ. P. 32 permits a deposition to be U$ed by any party If the deponent 
is more than 100 miles from the place of trial "unless It appears that the absence ot 
the witness was procured by the party ottering the deposition". The quoted exception 
does not prevent parties from using their own depositions merely because they were 
able to travel to the place of trial but chose not to do so. 
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to resolve pcrsonaJ and business conflicts. The unprofessional practice of calling upon 

an adversary in open court, without a ny priol" notlfleation, for production or some 

employee who is not present-implicitly suggesting tl\at tho opponent i5 hiding evidence 

by not havi ng the e~loyee available-should not be counten.anc~d by the court. 

22.24 Role or the Judge. 

At trial, as during pretrial, tho judge should set the proper tone by making rulings 

promptly end by exercising tirm, but fa ir, control over the proceedings. Jurors expe-ct

indeed, depend on-the court to see that the trial proceeds efficiently. Attorneys also, 

with rare exceptions , are grateful Cor a triaJ In whloh they as well as their adversaries 

are hel d to the highest professional standards, even though they may Crom t ime to time 

complain about, object to, or even move tor a mistrh1.J based upon, some directive rrom 

the judge. Patience and occasional humor-even during courtroom pr<>eeodings-ma.y be 

quite important during a long, stressful, complicated t-ritiJ. 

) Active involvement by the judge, howev~r, need not and should not alter counsels' 

) 

primary responsibility Cot" colle<:tlng, organizing, and presenting the evidence. The Judge 

should be sensitive to the right of counsel in an adversarial system to e"1)loy legitimate 

strategies and tactics to benefit their clients, provided this does not Impair the falrnoss 

and efficiency of triaJ. 

The extent to which the court calls or examines witnesses, as permitted by Ped. 

R.. Evid. 6U and 706, will depend upon the circumstances of the case as well as upon 

the attitude and style or the particuto.r judge. The judge should use this power with 

care, seeking to avoid any i nference by the jury that the court ls taking sides In the 

caso. Pr ior to invol vement in the presentation of evidence, the judge may wisn to 

inquire or counsel outside the hearing or the jury whether they WO\lld like to ask omitted 

questions themse-lves or believe that the subject can be addressed better by a witness lo 

be called later. tn any event, in jury trials the Judge should ordinodl,y refroln f'rom 
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asking questions, except to clarify an ambiguity, until counsel have completed their 

Inter rogation of the witness. 

T-he judge's: attitude on matters of courtroom procedure-such as the location 

from which witnessos ere to be examined, the circumstances under which side-bar or 

bench conferences a.ro permitted, and the mechanics tor submitting exhlblts to witnesses, 

the. c lerk, or the jury-should be ascertained by counsel prior to trial. Some judges 

have s ta ndard$ or guidelines available on request, a practice that rnay be particularly 

helpful If participating attorneys are not familiar with the local customs. 

22.3 PRESENTATION OF EVIDENCE.30 

.31 Glossaries; Indexes; Demonstrative Aids 

.32 Use or EXhiblts • •••.•• .• 

.33 Use or Depositions •....... 
.331 Designations and Extracts ..••. 
.332 Summaries .....•..... , •. 
.333 Presentat1on ........• , • , . 

.34 Sequencing of Evidence and Arguments • 

. . 134 
135 
137 
137 
138 
139 
140 

A major objective in complex trials Is for the issue.., and evidence to be presented 

in the most understandable and expeditious manner. This goal may not be shared by 

all counsel, who naturally are affected by adversarial considerations. Although Innovative 

practices rarely can be tried without some r isk or error, imaginative, creative thinking 

about ways to Improve the trial process Is essential. Some techniques have been used 

for many years to simplify and facilitate the presentation or evidence; other procedures, 

less well tested, may merit consideration in appropria te cases. 

22,31 Glossaries; Indexes; Demonstrative AJds .. 

fn many cases the judge and the jurors will find It helpful to have available 

during the trial a listing or Important terms, names, date.s, a nct other matters that are 

very familiar to the parties and witnesses but to others are foreign, confusing, or 

30. Reference : MCL 3.50, 4.21, 4.'lll , 4.22, 4.221, 4.54. 
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diftlc.ult to remember, To the extent foasible, the p.ertles should develop glossaries 

and Indexes at> a joint eichibit.31 However. such exhibits may also be prepared by the 

parties separately and received under Fed. R. Evid. 611, not as independent evidence 

but merely as aids in understanding tho other evidence. SimUarl.y, In complicated cases 

the court should encourage counsel to USti charts and other demonstrative aids to explain 

their positions a nd contentions. An eX:hiblt presenting the stipulated fac ts ln a logical, 

understandable sequence may also be valuable. 

22.32 Ose o! Exhibits. 

Occasionally counsel wish to offer a document "for the record," yet do not care Ir 

lt is read by the rect-flnder,32 Ordinarily, however, exhibits lmportt1nt enough to be 

introduced in evidance. should be presented In a manner that will faci.lltate their 

cons ideration by the judge a nd jurors . Circulating exhibits among jurors arter an Inquiry 

has been completed is not a satisfactory soJutlon ,33 particularly if a wit ness is exa mined 

) at any length about the content.s of some document, 

) 

One option Is to make enlargements of documents or ptoject them on screens . 

Enlargements may be expensive, end both rMthods require a location in the courtroom 

that wlll assure readability by the judge end the jurors. Nevertheless, anJargcments or 

projections can b8 of great value, particularly when coul\SOI need to direct the attention 

of a witness to particular portions of an e.Xhiblt that ore not easily described verbally. 

31. Glossaries may be prepared by using the procedure suggested for developing 
statements of agreed and disputed facts. See S 21.47, if necessa.ry~ the court can 
eppoint a magistrate or master to facilitate re$01Utlon of disagreements. 

32. For Instance, a party may want to demonstrate th.at it con support some assertion 
summarized In other evidence or may not wish to appear to be hiding something. 

33. 'f'he court should not permit counsel to "publish" an exhibit to the jury after 
completing their examination If It would divert the jurors' attention from examinaitlon 
to be cooducted by their adversarle.!. 
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Another salutary practice is for counsel to provide the judge34 and the jurors35 

with extra copies of the documents introduced. Although those cople.s may be distributed 

when a document Is offered or referred to, many courts preter the practice of maintaining 

"exhibit books'' Cor the judge and each Juror .36 Those documents that will be l'eferred 

to perlod.icaHy by different wi tnesses during the trial are retained in the books tor 

ready access. Documents to be US-Od less Crequently, if numerous, may 00 dJ.strlbuted 

and collected by the courtl"OQm clerk on a dally basis, although this practice may cause 

diUiculties if jurors wish to make notes on their copies. An inctex or the documents

their idcntincation numbers and description-~y also be kept in the exhibit books ,;ind 

updated from time to time. 

M discussed In S 21..483, every offort should be made to present voluminous data 

through summaries, both to reduce the tlllk! spent In Introducing or studying such Items 

and to enhance a propor understanding or their meaning and significance. Ordinarily 

counsel need not and shoul:d not introduce. the underlying documents i n their entirety, 

although a few specimens of the source materials may be helpful in understanding both 

t-he summary and any limitations or problems arising from the under lying dtlta. Lengthy 

documents are often redacted to eliminate irrelevant portions. 

34. Copias or documents should be provided to the judge both In jul'y and non-jury 
ca~s. 

35. Whether jurors should be providoo with copies ot all documents or only or 
par ticuJar documents dependS on severaJ factors, including the number of documents, 
their length, and whether their contents are summarized in other exhibits. 

36. Each juror is typically provided a private exhibit book, in which marglnaJ notes 
may be made and items of Interest underHned. The prevailing practic8 has been to 
require that the these books be kept at the courthouse, but courts differ on whether 
jurors should have access to their books when tho trial ls not In progress. 
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S 22,33 

1r counsel intend to oCfer numerous or lengthy depositions, they should delete 

Irrelevant, redundant, or otherwise unnecessary portions, especially the colloquies and 

arguments of attorneys. Rarely will details of a deponent's work and persona l history 

be or any significance In the trial. Prefaces to questions, rovisions to the form of 

questions, and unrespol\Slve answers may usually be purged without artecting the content. 

Sometlme.s only a fe.w lines or pages from a lengthy deposit ion will be needed. Called 

upon to exercise the same selectivity that would be expected it the witness were to 

testify in pe.rson, counsel can usually reduce ~t depositions to e smaU rraetion or 

their fuU length. 

However, an understanding or the true import ot some depositions, Including the 

credibility of the deponent , may require consideration or a series ot answers and other 

responses given to s imilar questions during the course ot the deposition. The parties, 

therefore, should be given some lat itude with key witnesses to Include more than the 

deponent's "final" answer and to read portions of the deposHlon that renect upon 

demeanor, attitude, recollection, and other matters affecting credibility. 

'22 .331 Designations and Extracts. 

Many courts require counsel to indicate in advance of trial the pert ic utar portions 

of each deposition they will offer ,38 Opposing counsel then indicate additional portions 

which the.y want to ofter or which, under Fed. R. Civ. P. 3'2(a)(4), the other party 

37. Reference: MCL 4.21, 4.211. 

38 . The designation process may be unproductive with respect to a deposition that 
will be o ffered virtually in its entirety. llowevar, colloquies and arguments should 
ordinarily be eliminated wheo such a deposition is read at trial. 
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should be required to ofrer h, the Interest or fairness. These new designations may lead 

to rurther portions being Ii.sled. After a series of exchanges between the parties, the 

portions to be offered wlU be determined. The designated portions usually will be read 

a,t trial in tho same sequence In which they appear in the deposition, although another 

sequeoce can be adopted IC understandable and more logical. 

A common and convenient method tor making designations is tor each party to 

enclose in brackets on the pages of the deposition, In a distinctive color, the portions to 

be offered. OppoSite the brackets other partle.s may Indicate any objections In 

abbreviated language, such as 110 obj. hearsay, not best evidence." The court*s rulings 

may be indicated In a similar ras-hion, enabling coul\SeJ to read from tho origlnel 

depooition only th8 ttdmltted portions. 

Developments during trial frequently c.euse changes In the parts of depositions 

that the parties want to offer, and the court should not require the reading or unimportant 

materials merely because of some pretrlat designation, Ordlnarlty the court should 

permit e. party to d8let8 portions or its deposition designation even though other parties 

may then need to revise their counter-designations. Counsel should advise opposing 

counsel promptly upon deciding to make any changes In deposition designations. 

Recognizing that the substantial time spent In the pretrial designation process may be 

unproductive It nl(ljor changes occur during trh1l1 some courts do not r,a,quire counsel 

to designate portions ot depositions to be offered late In a long trial until several days 

before the ex,l)ected use. 

22 .332 Summaries. 

Depositions may frequently be presented more efficiently and effectively by using 

succinct summaries r11 ther than verbatim extracts, rr directed by the court, counsel 

can orten agree on a rair narrative. synthesis ot many d-epositions-a procedure mat may 

be especially valuable If numerous OOpositions dealing with the same rscts a.re listed 
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tor introduction. However, the court should not requlre summarles when dirterent 

inferences about critical matters may be drawn rrom the deposition transcript, 

22.333 Presentation. 

Oep0$itions ordlnerlly should not be read aloud In non-jury cases. 'l'tie judge can 

read them outside the courtroom much moro rapidly and at times that do not Interrupt 

the now or tria1.39 Just as in jury trials, however, procedures should be used In bench 

trials to reduce substantial\)' the length or deposition evidence by purging unnece5$ary 

portions or by usillg summaries. As previously discussed, rulings on objections may be 

shown on the margins or the depositions where the objections arc noted, and the judge 

may state on the record at an appropriate time any addltlonal comments or explanations 

that will help to guide further proceedings. 

In jury cases, reading or depositions, even when appropriately purged, may be 

tiring, it not boring.40 To keep the jury's attention, counsel usually intersperse 

) depositfons with other evidence and sometimes engage In dramatic readings of the 

questions and a nswers, complete with pauses, changes In inflection, and even fei.gned: 

surprise at some answer ,41 'l'o the extent the presentation appears to be a fair reflection 

ot what occur-rild at the deposition itMilf, the court should ordinarily be tolerant of 

such practices. In extreme sHuetlons, however, the judge may need to give directions 

regarding the reading of depositions, or even appoint someone to read the deponent's 

responses. 

) 

39. Depo:.ition transcripts and sumCMrles, when not read aloud, may be filed with 
the clerk as an exhibit a nd need not be transcribed by the court reporter. 

40. Of course, counsel tor tactical reasons sometimes prefer a deposition to be dull. 

41. Professional actors have occasionally been hired by counsel to portray deponents; 
this practice has been justly criticized. On tha other ha.n<I, problem$ may also arise 
If persons: .actively involved In the lltlgatlon, including court personnel, are used to read 
the testimony or a deponent whose crediblllty wlll be vigorously <:ontested. 
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Tape recordings, orten used by court reporters during depositions as a "back up" 

for their own notes, may be played to the jury on critical p,olnl$ Ir counsel disagree 

on matters or Inflection, pronunciation, or the like. These recordings, however, may 

not be of sufficient quality to be played et length in lieu or reading the transcript , 

Videotaped depositions do not present these problems and should be welcomed by 

the court, partlcule:rly for key witnesses. 'rbese depositions should be purged of 

unnecessary colloquies and of portions determined before trial to be inadmissible. 

22.3' Sequencing of Evidence and Arguments. 

The treidltionaJ order or trial-opening statements, plaintiffs' evldence, defendants' 

evidence, rebuttal evidence, closing arguments, instructions to the ju.ry, and then a 

verdict or court decision on au a.spects of tho case-ls frequently altered In a long trial 

ln which the fact~tinder m,y have dirflculty remembering the evidence and the Issues. 

Various techniques have. been used to cope with the special problems of comprehension 

In such litigation. Their utility and $Uitability will depend, of course, on the circumstances 

of the particular trial. 

140 

• Evidence presented by issues. Rather than have evidence presented on 
all issues for trial first by the plaintirrs and then by the defendants, the 
court may arrange the issues In some logical order and have both plainticts 
and defendants present th~lr evidence on each issue before moving to the 
next. This procedure helps to focus attention on tho disputes between 
the parties on a n i$S'Ue-by-lssue basis, but may be costly If the same 
witnesses will be needed at different stages or the case. 

• Arguments presented by issues. CIQSing arguments may also be presented 
in some cases according to a sequence of issues, with both sides giving 
their arguments on particul1.1.r Issues before proceeding to state their 
contentions on the next issues. These arguments may be presented without 
waiting tor a decision on the first issues, or may be interrupted for the 
jury to return its verdict or the court to announce its findings. If coupled 
with the procedure for presenting evidence according to a sequence or 
issues. this practice is equivalent to e. severance of issues tor trial under 
Fed. R. Clv. P. 42(b). 

• Interim arguments end atetements. In long trials counsel may be permitted 
periodically to summarize the evidence alresdy presented, identity 
signiricant partlons of documents being displayed, or indicate what they 
expect to present In future evidence. Such statements, or course, are not 
unusual in non-jury cases and, properly controHed, may be or great 
3S$istance to jurors. Some courts have allowed brief presentations by 
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counsel at the start or e.ach week of a lengthy trial; others have permitted 
explanations as the focus of the evidence moved from one issue to another. 
Interim jury instructions by the court as the trial proceedS may also be 
highly beneficial in assuring that jurors understand the l$Sues and a ny 
limitations placed on particular items or evidence. 

• Examinations of witnmes jointly. When each of two or more person$ has 
()nly partial knowledge concerning some subj<t<!l, counsel may be permitted 
to examine them at the same time, with Inquiries directed in a logical 
faShlon to tho wi tness who is knowledgeable. This approach probably will 
not be feasible If serious questions of credibil ity are involved, and In view 
of fed. Jl. £vid. 61542 should be undertaken only with the coo.sent of 
counsel. Expert witnesses, who frequently will be exempted from the 
provisions of Ru.le 615, may be examined in immediate sequence, If not at 
the same time, in order to enhance an understanding or their agreements 
and disagreements. 

22.4 JURY TRIALS. 

.41 Selection . . . . . . . . . . . . . . 141 

.42 Note-taking: Questions . . . . . . . 145 

.43 Jury Instruc tions . . . . . . . 146 
.431 Preliminary Instruct ions . . . 146 
.432 Limiting and Interim Instructions . . . . . . . . . 147 
.433 Final lnstructions . . . . . . . . . 148 
.433 Supplemental Instruct ions 151 

.44 Avoidance of Mistrial . . . 152 

.45 Verdicts . . . . . . . . . . . . . . . . 154 

22.41 S.,Jectlon. 43 

Prior to trial the court should decide how many jurors Should be summoned and 

adopt procedures to assure that the voir dire and select lo,i process is conducted fairly 

and expedi tiously. 

The number of jurors to summon-nei ther too few nor too many- win depend upon 

several (actors: the number or principal and alternate jurors to be selected; the. number 

of pere"l)tory challenges to be allowed; the history in the district with re~ct to excuses 

42. The court should encourage counsel, in the interest or expedi ting trial, not to 
seek exclusion or most witnCSS(}S from the courtroom. Similarly, If an expedited transcript 
is being made, the presentation of evidence will be facilitated tr counsel agree that 
the witnesses ,nay review pertinent portions or the transcript before testifying. 

) 43. Reference: MCL 4,40, 4.401, 4..4l. 
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and failures to appear; the potential for an increase i.n disqualifications or excuses in 

view of the nature of the case and the expected length of trial; and, to some degree, 

the particular procedures to be used in voir dire and selection. Particularly if a large 

number of juror.!i mu.,;t be summoned, arrangements should be made for thoso who are 

disqualified, excused, or challenged to be used later in trials scheduled before othor 

Judges of the eourt. 

Local rules In most courts estabHsh a jury of less than twelve as the norm for 

civil trials. now ever, lf permitted by the rule, the judge may wish to corui:ider an 

increase in the &17.,e of the jury in some co~lex cases. With a larger jury the parties 

may be wiUing to enter a stipulation under fed. R. Clv. P. 48 that eliminates or roduces 

the need for alternate jurors.44. Absent a stipulation under Rule 48, provtsion should 

be made 1n lengthy trials for a sufficient numbar of alternate jurors- Fed. R. Civ. P. 

47(b) permits as many a.s six-to minimize the rlsk of mlstrl&l as a re.-.ult or incapacity 

or disqualification of jurors du,r ing the course of trial. If a lternate jurors are used, 

the court should consider adopting procedures under which the Identity of the principal., 

and the alte rnates is not disclosed to the jurors until some ot them are excused.4:5 

WithholdJng this Informat ion reduce$ the possibility that alternate jurors will beco~ 

44. A common technique 1s to select more than six jurors- seven to twelve, depending 
on the anticipated length or trial-coupled with counsels' agreement to accept the 
unanimous verdict of au jurors available for deliberations, provided that at least five 
or six deliberate. 

45. The practice in some courts is for aU jurors to be chosen from a single panel, 
without distinction 1:1t the time between principals and alternates. When deliberations 
a.re to begin, a randorn ~awing i,s made to determine who will be designated as alternates 
and excused. This procedure also tends to reduce disputes It consideration must be 
given to excusing or disqualifying a juror during trial; howove.r, the ~ree.ment of the 
parties should be ob,ained in advance in view or the provisions of Fed. R. C lv. P. 47(b) 
that call for peremptory challenges to be made separately with respect to principal a nd 
alternate jurors. 
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inattent ive or alienated, particularly during a long trlat .46 

The court is authorized under 28 U.S.C. S 1870 to pormit additional peremptory 

challenges In muuf .. party cases and to direct how they are to be exerc1sed. Additional 

challenges will be warranted In many compl~x cases, particularly if there are many 

parties with separate counsel. Both sides in the litigation ordinarily should have the 

same 1lumbe.r of ch.aUenges, regardless of the relative number of litigants on each s ide. 

Increase.! In the number of allowable challenges will, of course, necessitate an increase 

in the number of• jurors summoned and in the time tor volr dire and selection. 

The court should advise the prospective Jurors of the expected length of tr ial 

and should give appropriate consideration to claims of undue hardship or extrema 

inconvenience. The prospect of a lengthy trial may result in more requests by jurors to 

be excused. Howovor, the belief that only a skewed segment of the population wlU be 

able to serve on long tr ials has thus far not been substantiatOO. Introductory comments 

by the judge- emphasizing the responsibilities ot citlzenShlp and describing the litigation 

In • manner that stresses the challenge and opportunity tor unique service by the jurors, 

the fac t that virtually all will have some hardShlp or Inconvenience If selected, the 

need for a representa tive cross-section of the population for the parties to select from, 

and the prospect that only a portion or those presented to the parties will be selected 

to serve- may be of great value in reducing the number of requests to be excused and 

in seeing that a representative panel is submitted to the parties tor their consideration. 

Before trial the judge should receive for study and cons ideration suggested 

questions Crom counsel to be asked of jurors during voir dire. To reduce the time spent 

1n the voir dire process and to permit advance release of those individuals who would 

46. The judge Should consider e:dvislng the jurors et an eorly stage in the trial that 
some may be e xcused tater, Indicating the proctlcal reasons tor not disclosing the 
identity or the alternates, if indeed they have already been determined. Suc h ln.sttuctlons 
deter criticism by those who may be excused after lengthy proceedings and do not result 
in inattentiveness during trial. 
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be subject to chal.lenge for cause, some courts have malled questionnaires to the 

prospect ive jurors ln advance or trial, soliciting in formation that would otherwise be 

obtained by examination in the courtroom. However, this procedure ma,y lead to an 

excessive number or l"equests to be excused and unexcused absences, as well as 

Inappropriate Inquiries by juro rs into tho case. An alternatlve method, having many of 

the advantages and creating (ewer ()fOblems, involves preparatlo1) by the court, with 

the assistance ot counsel, of a set of general questions to be put to the venlre at the 

courthouse atter the Jurors have received preliminary instructions from the judge 

concerning the ca.se. 

Procedures for conducting the voir dire and selection process vary widely rrom 

court to court a nd judge to judge. Variations exlst on such matters as the respective 

roles of the court and counsel in Interrogating jurors;47 whether lnquiries will be 

directed to the venlre , to smaller panGls, to jurors one at a t ime, or by a combination 

of these methoc:ts;48 whether cha llenges will be exercised In the hearing ot the jurors 

or privatel y ; whether challenges to a panel wJU be made by alternate strJkes or by 

pre$enting &11 challenges within the panel at the same time, and, ir the latter, whether 

by the part ies s imulta neously (as by marking challenges on separato lists of the jurors) 

or a lternatelyi a.nd whether the parties will know the Identity, order, and volr dire 

47. The prevailing practice in federal courts ts for the judge to conduct most , It 
not all, of the interrogation of prospective jurors. This method is undoubtedly t ho most 
expeditious; whether It ls the fairest is a topic vigorously debated within the bench 
and bar. If the court conduc t·s the examination, It Is directed to "permit the parties 
or the ir attorneys to supplement the examination by .such further Inquiry as i t dooms 
proper or shall Itself submit to the prospective jurors such addltlonaJ questions of tho 
part ies or their a tto rneys e.s it deems proper." Ped. R. C iv. P. 47(a). If counsel 
personal ly examine jurors-whether initially or as a .supplement to court--eonducted voir 
dire, and whether by addressing the entire panel or venlre or by d irecting quest ions to 
particular jurors-the court should bo made aware or the substance, It not the details, 
ot the proposed examination ro assure tha t lmproper or repetitious questions aro not asked. 

48. It potentially preJudlcl.al matters of consequence may be disclosed during the 
process-tor example matters Involving pretrial publicity of sensitive subjects- at least 
a porl'lon ot the examination should be conducted in small panels or perhaps individUaU.y. 
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Information about replacement jurors before they exercise their challenges. Whatever 

the particular procedures utilized, the volr dire and selection process should be conducted 

In a manner that sets the proper tone tor the whole trial-(airly but etrlclently. 

U the parties have not so stipulated on their own initiative, the court should 

urge them to consider agreeing, in the event of a hung jury after an appropriate period 

of deliberations, to accept a verdict under Fed. R. Clv. P. 48 from a less than unanimous 

jury or to have the case decided on the some evldence by the court as a non-jury 

matter under Rule 39(aXl). The parties may be more amenable to entering such 

agreements before the voir dire begins than efter the jury Is selected. 

22.42 Note-taking; Questions. 

The arguments in favor or permitting jurors to take notes are particularly 

compelling ln tong, complicated trials; and the court should facilitate thls practice by 

providing materials and by giving approprlate ln.structlons at the outset of the case. If 

the jurors receive exhibit books (see 5 '22.32), btank p&ges may be included (or this 

purpose, otberwise, Individual notebooks may be ptovlded. Most courts require that the 

notes be left with the courtroom clerk during adjournments; and some have even directed 

that the notes be destroyed after the verdict. rnstructions typically warn the jurors of 

the danger that they may be distracted Crom other testimony while taking notes and 

caution them that note!> are not evidence but merely personal aids in understanding and 

recalling the matters brought out during the trial. 

The extent, if any, to which the judge interrogates witnesses under Fed. R. Evid. 

614(b) or permits jurors to pose questions to be asked of witnesses Ls largely a matter 

or indlv'ldual philosophy and style. tn view or the amounts or values at stake in complex 

litigation and the potential costs in time and money or r,etria_l, the court has a particular 

duty to assure that the jury has the evidence it will need to render a fair, just verdict. 

On the other hand, Judicial intervention always c reates the danger ot en appea.rance 

J of partisanship. Bofore assum.Jng too active a role In examination, the judge Should 
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atte~t to ascertsln whether ambiguities or omissions arising in the testimony of a 

witness will be corrected through Later witnesses. 

If interrogation by jurors is permitted, the usual practice is for their questions to 

be submitted In writing to the judge, enabling the court to consider the propriety of 

a suggested question outslde the jury's hearing. Many subjects that may occur to jurors 

during counsels' examination of a witness will, or course, 00 covered ln later questions; 

therefore, courts generally consider que.stlott3 from jurors only arter interrogation by 

the attorneys has been completed. 

22., 3 Jury Instructions. 49 

.431 Prelhnlnary Instructions ••... 
,432 Limiting and Interim Instructions 
.433 Final Instructions .•• , 
,434 Supplemental lnstr-uctions •• .• 

146 
147 
148 
ISL 

22.431 Preliminary Instructions. 

The j udge should give preliminary instructions to the jury at the start or the 

trial, typically before opening statements by counsel. Although dependent on the n.ature 

or the litigation, t·hese Instructions typically will cover such subjects as: 

146 

• conduct of trial. Jurors should be informed or the basic steps of 
trial from opening statements to veL·dict, and the method by which 
evidence is presented, including tho procedure for raising ond 
resolving questions or admissibility. In SOtn(? cases, such as those. 
Involving charges of conspiracy, the court mBy wish to inform the 
jury that cooperatlon among the litigants at trial has been urged 
by the court and should not be treated as evidence of concerted 
action with respect to the matters at issue In the litigation. 

• schedu.le. In addition to the hourly and daily schedule e.,tablishcd 
for the trial or the case, the jurors should be. advised or any holidays 
or other planned recesses. 

• precautions to prevent mistrial. 'Mle court should always glve the 
routlne W6rnings against discussion or the case and communlcatlons 
with those interested In the litigation. It may alSO give instructions 
regarding publicity from the news media a nd caution jurors to avoid 

49. Reference: MCL 4.60. 
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their own independent fact- rinding investigations, as by viewing the 
scene or some occurrence or by undertaking experiments or research, 

• pretrial procedures. The Judge should consider describing briefly 
tho various discovery devices that have been used during the pretrial 
st.aga of the litigation, such as daposltions, document production, 
and lntetrogatorles. Not only will this Information be helpful when 
such evidence ls later Introduced, out ll also serves to explain why 
parties h.Bve possession of, or know about, various matters involving 
other persons. 

• functions of jury. "BoHer-plete" Instructions regarding the basic 
ract-findlng functions of the jury-including such matters as the 
burcten of proof, assessing the credlblllty of witnesses, the use of 
circumstantial evidence, reliance upon recollection or testimony {and 
any special procedures for taking notes or asking questions).-are 
heJpfol ln preparing jurors ror the presentation of evidence. Most 
of t:hosc instructions should be repeated In the rinal jury charge, 
supplemented by any 51~cl al explanations (such as use of conviction$ 
to i~ach credibility) warranted by developments during the trial, 

• pre.Uminary comments on legal principles aJ'ld factual issues. lf 
feasible, the judge should highlight i n simple language what are 
expected to be the key factual Issues the jury wl.LI be called upon 
to decide and should explain briefly the basic lega l prJnclples involved 
i n these disputes. The court should emphasize that these instructions 
are preliminary-that no effort Is made to cover all of the issues 
or pr inciples- and that the jur y will be governed by the final, 
con'C)lete instructions to be given at the conclusion of the case. 
Recognizi ng the ditciculties in giving such instructions at the start 
of the case bvt mindful of the assistance they may provide to the 
jury, some judges wait to provide this preview until after opening 
statements by the attorneys, at which timo they may 8.lso reiterate 
that counselS1 s tatements are not evidence and that the fiMI 
instructions will be bSS<!d on the Issues ralsed by the evidance 
actually received. 

IAmiting and Jnrerlrn Instructions. 

S 22.431 

1'he court frequently gives limiting instructions to the jury during the tr ial under 

Fed. R. Evid. 105 on the proper scope of "evidence which l$ admissible as to one party 

or for one purposa but not admissible as to another party or ror another purpose," in Ueu 

of or in addition to giving such instructions at the concl usion of the case. lndecd, the 

failure to give limiting instructions in some circumstances, at l east if requested, 1118.Y 

constitute error. rn advance of trial, counsel should submit to the court suggested 

Instructions covering anticipa ted evldentiary problems. 
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Interim Instructions may go beyond those described in Ped. R. Evld. 105. On 

many occasions during a long trial a n immediate axplanatlon by the judge of applicable 

legal principles will be fnr more helpful to the jury than instructions at the close ot 

the case. If the parties are presenting their evidence according to a prescribed sequence 

of factual issues (s(!e S 22.34), the judge may give preliminary guidance to the jury 

just before evidence Is presented on a given Issue or may give a synopsis of the 

principles of law after the evidence on the issue has t>E-en completed. ln a ny event, as 

with preliminary instructions, the court should caution the jury that those are but 

interim explan.atlons and that the final, complete lnstTuctions on which they will base 

their verdict will be given just prior to delibe1:ations . 

22.433 Final 1nstructlon$. 

Becal.LS(! planning (or final instructions S:hould begin prior to trlal, many courts 

direct counsel to submit pt'O(>()Se<t instructions as part or the final pretrial briefs. The 

court Should indicate whether It prefers these suggestions in narrative form suitable 

tor reading to the Jury or ln the torm of legal prO()OSltlons which the Judge ean reword 

and Incorporate into the balance of the instructions. Coun.'iel are entitled to submit 

written requests "[a)t the c losa or the evidence or at such earlier time during the trial 

as the court reasonably directs." Ped. R. Civ. P. 51; Fed . R. Crim. P. 30. Therefore, 

the judge should be prepared to revi.sa a nd supplement a ny draft instructions based on 

developments during the course of trial. 

The rules require that counsel be ad\•lsed prior to clo.sing arguments or the 

proposed rulings on their requested instructions. Although the judge may respond to 

the requests one by one, most judges prefer to provide counsel with the substance, It 

not the particular words, of the entire charge that they propose to give. Refinements 

may be :;:uggested by counsel . Working together, the judge and the attorneys ere orten 

able to fashion a set of understandable instructions to which, even In complex Utlgatlon, 

there will be few objections. However, alter the instructions have beon given and 
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betore the deliberations begin, counsel should be provided an opportunity to record, 

outside the presence and hearing or the jury, any objections to the charge .SO Under 

Fed. R. Civ. P. 51 a nd Fed. R. Crim. P. 30, counsel should state "distinctly the matter 

to which he objects and the grounds or his objection," and not merely object in general 

terms to the failure of the court to give the Instructions that were requested. Frequently 

the court will be alerted to the need to glv8 corrective or supplemental instructions 

based on these objections. 

Although .some discussion of general principles of Law may be helpful as a 

foundation for understanding by the jurors, the instructions shouJd focus on the issues 

which the jury Is to deolde and how those decisions a.re to be made, Ordinal'ily, the 

court need not comment on claims or defenses which have been withdrawn or as to which 

a directed verdict has been granted. When a special verdict under Fed. R. Civ. P. 49(a) 

ls used, the i nstructions should be dJrected to the specific issues to bo dceided; detaUcd 

) exposition ot legal principles required for a general verdict is usually unnecessary and 

may be contusing. 

To enhance cornprehenston, many judges provide a written copy ot the instructions 

tor the jurors to read as the charge is being delivered orally, For the same reason, as 

weU as to reduce the need for supplemental instructions, many judges furnish copies 

tor the jury's use during deliberations. Both practices have OOen held to be within the 

discretion or the judge and havo obvious benefits in complex cases. Additionally, each 

juror may be furnished a copy of the spQCi&l verdict or interrogatories for reference 

during the instructions and the deliberations. 

The oral charge given by the Judge should bo complete within itself, not rnerely 

referring to matters contained In any written version that may be provided. The judge 

50. Many cour ts afford counsel the oppor tunity to make objections to the lnstructlol'IS 
at the charge conference and expect only supplemental objections to be made after the 
instructions have been given. 
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should maintain eye contacl with the jurors, sensing when to deport from the prepared 

text by repeating or rephrasing some port ion of the instructions or perhaps by giving 

an explanatory exa~le of some principle. Minor additions to or deviations In language 

Crom the written Instructions should not be grounds for reversal, provided the substance 

or the oral and written Instructions is the same and each, standing alone, is correct 

and comprehensive. The jurors should be told that, in the event of any variations 

between the oral a nd written charge, the oral instructions co1ltro1 and govern tholr 

deliberations. 

An t1lternative procedure that may be P4rtlcula1•1y userul in complex cases is to 

provide jurors with a short topical outline tor reference while the instructions ar6 being 

presented orally, with the oral Instructions recorded on tape or l ran!>Cr ibed by the court 

reporter tor the jury's use during deliberations. This procedure eliminates the problem 

caused by variations between oral and written versions, while at the same t ime onh-1.lnclng 

the ability or jurors to understand and rec8U the Instructions. 

Instruc tions should be presented in a logical sequenee; simple, non- technical words 

should be used to the extent possible. Propositions or law should be explained in the 

context or the parties and issues or the particular case or by illustrative ex,0mple!; with 

which the Jurors are ramUiar. On some matters the court may wish to ref et' to the 

opposing contentions or the parties or to Items or evidence. Rarely should the judge 

expres.1 personal oplnlo1is on disputed facts or the credibility of witnesses; It such 

comments are to be made, the admonitions of Quercia .!:. United StatesSl mu.st be kept 

in mind. 

The judge has dJscretlon In determining whet materials should be sent to the jur y 

tor use during deliberations. Normally, all exhibits received as evidence are automatically 

sent to the jury room with the exception or items such as c urrency, narcotics, wen1>0ns, 

51. 289 U.S. 466 (1933). 
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end e.xptosive d&vices. However , the court may conclude that some items ra-celved for 

l~achment purposes or some other limited purpose should be withheld unt il requested 

by the jury, a t which time the precautiona ry Instructions me,y be repeated U appropriate. 

In deciding whether to send materials that were not received ln evidence but might be 

helpful to the jury in understanding and recaUing the evidence and the Issues- such as 

tape~layers, projectors, magnifying glasses, calculators, transcripts of the evidence, 

diagrams constructed during examination of wi tnesses, charts used by couMel during 

the arguments to· outline their contentions, indexes ot the exhibits, and pleadings-the 

court should weigh the potential utility to the jury of having the Item available 8J&inst 

any risk that , even with precautionary instructions, lts presence would be unrelrly 

prejudlclel or subject to misuse. 

22 •. 434 Supplemental Instructions . 

Supplemental instructions during the course or deliberations should be handled in 

) much the same manner as the fina l instructions. 'l'he judge should, arter discussion 

with counsel, determine what response Should be made to the requests from the jury. 

If the court deeides to give additional Instructions, It should present them orally in 

open court, with counsel then being permitted to meke objections outs ide the presence 

and hearing or the Jury berore deliberations resume. The judge should e~hasize t'ha t 

the supplemental comments a.re to bo considered In conjunction with the prior i.nstructlons, 

which remain binding upon the jury, aml may repeal some portions or the earlier 

l.nstructions, suet\ as the burden of proof. 

) 

In the preliminary and fina l Instructions the judge should consider advising the 

jurors that during deliberations they are expected to rely upon the exhlbits a nd their 

rec::ollectlons of the te-stimony rather than ask the cour t to sunvnarlze the evidenc::e on 

some subject or froin some witness. The jurors may Also be cautioned that, i.n the rare 

event they need a portion or the testimony read by the court reporter, they should be-
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as specific as J>O,SSible in their request.52 When such instructions are given, Jurors 

rarely ask for help regarding the evidence and, it they Clo, their inquiries usually are 

sufficiently limited that the court is able, with the assistance of counsel, to fashion a 

satisfactory response. The judge should confer with the attorneys and seek accord on 

an acceptable way to respond to the jury•s Inquiry, ei ther by Identifying the portions 

of the testimony that should be read or by preparing an agreed reSponse.53 l f agreement 

cannot be obtained, counsel should be permi tted to state on the record their objections 

to the court's action on the request, which in some cases may be to call on the jurors 

to rely on their recollectlon.s of the evidence. 

22.4.4 Avoidance of Mistrial. 

The potential ror and consequences of mistrial, serious In all litigation, can be 

aggravated in corfl)lex trials. These risks are reduced by the various techniques and 

procedures that shield tho Jury from inadmissible matters end a id In the orderly• 

understandable presentation of cvldcmce and issues. In addition, the court should 

anticipate the possibility that jurors may become disqualiried, incapacitated, or unable 

to ardve at a unanimous verdict. 

• Be(Jlestration. The greater need tor sequestration of jurors in 
lengthy, highly pubUciz.ed trials must be weighed against the 
increased costs, Inconvenience, and emotional stress that prolonged 
seque-&tration may have on the jurors. Even if not warranted during 
trial, sequestratlo1i during deliberations may be desirable. 

• precautionary instructions. As discussed in S 22.431, approprlete 
admonitions should be given the jurors regarding conduct that might 
affect the proprlety of their service. Partlculerly if sequestration 
is not ordered, these Instructions should be repeated periodically 
during the trial. 

52. If dally or expedited copy is not being prepared, the court may Also ox.plain that 
a typed transcript is not available ond Uuit the testimony must be read from the court 
reporter's notes. 

53. 'rhe agreed answer may be one that merely indicates a conflict In the evidence 
a nd describes the parties' posltlons on the matter. 

152 



) 

) 

) 

MCL 2d Tl\lAl,-JURY TRIALS 

• •tipulations. In adveincQ of trial, during trial, and even dUring 
deliberations, th8 court should encourage the parties to consider 
stipulating under Fed. R. Civ. P. 48 to accept a verdict Crom less 
than the foll complement of jurors54 or a majority verdict, or to 
stipulating under Rule 39(a)(l) to a non-jury decision on the same 
evidence it a verdict cannot be obtained. See SS 21.62, 22.41. 

• alt'ernate jurors. Absent appropriate stipulatlons, a suUlclent number 
of alternate jurors should 00 impanelled to give reasonable assurance 
that the trial wlU not be aborted due to disqualification or release 
of principal jurors. The procedures and standards for replacement 
of jurors prior to deliberations are the same tor complex litigation 
as tor routine triats. See Fed. R. Ctv. P. 47(b); Fed. R. Crim. P. 24(c). 

• replacement/redl>Cllon during deliberations. Foo. R. Crim. P. 23(b) 
provides that, lf a juror in a criminal case toost be excused after 
the jury has r-etlred to consider its verdict, the court has discretion 
whether to declare a mistrial or permit deliberations to continue 
with eleven jurors. No comparable provision exists unde.r Fed. R. 
Civ. P. 39 or 47. Therefore, In a complex civil trial the court 
should seek an appropriate stipulation from the parties that will 
avoid the time and expense ot retrial should a juror become 
disqualified or Incapacitated during dellberations.55 lf the stipulation 
cannot be obtained, the court should consider whether, if the problem 
does arise, It will (l) declare a mistrial, or (2) permit the remaining 
jurors to return a verdict, relying by analogy upon Ped. R. Crim. 
P. 23(b), or (3) sut>stltute an alternate juror, relying by analogy 
~o certain criminal cases that predated the 1983 amendment to 
Rule 23(b),56 If the third option is conterrc>Jated, (a) the alternate 
juror should be separately sequestered during the deliberations; (b) 
the remaining original jurors and the alternate juror should be 
.separately questioned before the substitution Is made to assure that 
each I$ able and wllllnt to begin the deliberative process anew, 
making no reference to or Inquiry Into prior deliberations and, indeed, 
destroying any notes made during the prior deliberations; (c) the 
reoonstituted jury should be re-Instructed fully, even it the 
replacement juror heard the initial Instructions, and be told to start 

5 22.44 

54. As discussed In S 22.41, the parties may be more willing to enter such a 
stipulation tr the size of the jury Is larger than six. For thl.s reason, many courts 
routinely 111\f)4nel a jury ot seven or more persons In clvU cases, coupled with a stipulation 
under Fed. R. Clv. P. 48. 

55. See SS 21.62, '22.41. Another possible stipulation is to permit an alternate Juror 
to be present during deliberations, but not putlcipate unless one of the regular jurors 
ts excused, 

56. See United States v. Hillard, 701 F.2d 1052 (2d Cir.), cert. denied, 461 IJ.S. 958 
(1983); Oiilled States v. Phillips, 664 F.2d 971 (5th Cir. 1981), cert. denied, 457 O.S. 
1136 (1982). These cases do not sanction substitution as a routine practice; their 
rationale, however, does support this procedure In complex. civil cases if thorough 
precautions are taken to assure that the parties are not prejudiced. 
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its deliberations Crom the beginning, including selection of a foreman; 
and (d) at the time of receiving the verdict, the court sl)ould confirm 
that the verdict Is based solely on deliberations: occurring alter the 
substitution. 

• partial verdicts. If, after sufficient time and appropriate 
encouragement from the court, the jury cannot r each a verdict on 
all of the matters presented to Jt, the court should lnqulre whether 
a verdict can be 1·eached as to any of the Issues or parties, A 
partlal verdict may reduce suMtantially the scope or extent of 
another trial or, Indeed, foster settlement.57 

22.45 Verdic ts. 

MCL 2d 

Even when the court has denied pretrial motions undor Fed . R. Civ. P, 56 arter 

thorough consideration, it may conclude, toUowing presentatlon of evidence, that a 

directed verdict would be &.p,propriate under Rule 50. Nevertheless, particularly in 

lengtt\y triaLs, if little or no addit"ionaJ e vidence remains to be presented, most courts 

adopt a pragmatic approach-denying the motion, going forward with the remainder ot 

the t rial, and reserving the Issue for reconsideration under Fed. R. Civ. P. SO(b) after 

receiving the verdict . On the other hand, courts are more inclined to grant the motion 

It substantial t ime will be required should the motion be denied. Motions for a "partial" 

directed verdict, seeking to eltinlnate tenuous, unsubstantiated a lternate theories or 

action or defense, may orten 00 gronted with little rJsk ol reversible error, while 

slgnHfcantly slmpJltying the task of the jury or reducing the scope or additional evidence. 

IC a dJrected verdict is granted on major Issues, the judge should consider- although It 

l.s not necess.ary- entering a n opinion expla ining the basis or the ruling, much as would 

be called tor In non-jury case, on a dlsmis,al under Fed. R. C iv. P. 41(b), 

The court Should be alert to the posslbiJlty of inconsistent Jury verdicts, not 

only when special verdicts {or general verdicts with lnterrogatorJes) under Ped. R. Civ. 

P. 49 are used, bu t also In multi~rty c:a,.,-es with standard verdicts. The risks can 

a nd should be minimized by careful structuring or the verdict torm and by clear 

57, A verdic t on some counts l.n criminal cases will, moreover, often lead to a 
disposition of the remaining counts, elther by dismissal or a plea . 
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instructions. See S 21.633. 8von so, at the time t he verdict Is received-and before it 

is recorded and tho jury dischargcd-Lhe Judge should consult with counsel 1t necessary 

a nd ascertain whether the verdict ls impcrmjsslbly inconststenti if so, clarlrying 

Instructions should bo. given and the jury directed to resume dellberations.58 

In some complex cases, the jury, after doeiding certain issues, 1nay be called upon 

to cons ider other lssucs. Additional arguments and Instructions may be given if all tho 

evidence was previously presented., or the court may entertain additional evidence, 

whether immediately after the first verdict or after some recess . See SS 21.632, 21.634., 

22.34. If the trial plan ca.us for a recess 1n the proceedings, the judge should (l) 

caution the jurors before the.y leave agafost activi ty that might jeopardJz.e their 

competency to continue to serve on the ease and (2) before the proceedings resume 

lnquire into any Intervening grounds Cor posSible disqua.lification. 

When a speci11:l verdict or general verdict with Interrogatories has been returned 

by the jury, the judge Should promptly, after such coMultatlon with counsel as ls needed, 

approve a form of judgment for entry by the Clerk under Fed. R, Civ. P. 58. If the 

jury has rendered a special verdict, the judge may a.lso wish to make non- jury f indings 

of fact under Rule 49(a). It the judgment does not resolve all aspects of the Ut.lgatlon, 

consideration should be given to whether it should be made final and 8pp(!:4l&bl e under 

Rule 54(b). See S 25.14, 

58. Se"w e.g., Landry v. Offshore Logistics, Inc., 544 P.2d 757, 761 (5th Cir. 1977); 
) AISlon v. csl,340 F,2d 856 (7th Cir. 1965). Sec also Ped . R. C iv. P. 49(b). 
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21.51 Adopted Narretives and Repor ts. 
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Much time may be saved in non-Jury trials If testimony is presented through 

written statements prepa.re<I In advance ot trial. Under thi.s procedure, a witness, atter 

being asked preliminary questions, Ls permitted by the court under Fed. R. Evid, 611 

to adopt the prepared statement as lt It were testimony given on direct examination. 

The witness then is subject to cross ... examination, and perhaps to additional questions 

by the judge. This procedure is particularly use(ul when complicated, technical 

Jntormation Js to be preS(?nted by expert witnesses, provided the statements are required 

to be submitted well before trial. Through advance study of the report, tho judge Is 

better able to understand and evaluate the ex:pert's opinions and opposing counseJ can 

plan their cross-examination more Intelligently. Although adoption of narrative 

statements Is also an ettlcient method for presenting tcstlmony from Jay witnesses,60 

the court should be cautious in directing or authorizing this technique with respect to 

wltn~es whose recollection or cr&dibllity is in 1ssue. 

11.52 Pr-d findings and Conclusions. 

Whether counsel should be directed to submJt proposed findings of fact and 

conclu.slons of law-and, If so, when-will depend upon the nature of the case and the 

extent to which these matters are adequately covered In the pretrial briefs and In the 

statements or agreed and disputed tacts. Even if suggestions are solicited from the 

59. Reference, MCL 4.60, 

60. Adoption of a prepared statement may be espeola11y useful with a witness needfog 
an interpreter. 
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parties, the judge mu.st decide what facts have been established, and tho court's findings 

under Fed. R. Cfv. P. S2 should ret'lect the judicial thought proces:s.61 Ot course, most 

of tho findings wiU be consistent with the suggestions made by one or more of the 

parties. Nevertheless, by parsing, rephrasing, a nd reorganizing the matters proposed by 

the parties, the court can demonstrate that the findings and conclusions are its own. 

Under Fed. R. Civ. P. 52, the court's tlndi.ngs and conclusions may be entered 

e ither by filing an opinion or memorandum of decision or by oral dict.atlon into the 

record at the cl ose or the evidence, The nature of the case, as well as the style and 

cheracteristics of the particular judge, will dictate the court's approach. The court 

may defer any decision on which procedure to use until the close of the case; hov,ever , 

If the judge anticipates rendering a decision without waiting for post-trial briefs, counsel 

Should be so advised. The two methods can be used In combination; tho court may 

dictate its opinion at the c lose of the caso. on some issues, while reserving its decision 

) on other issues untU tater, porhaps ofter additional briefing by the parties. 

22.53 Procedures When Combined With Jury Trial. 

) 

As discussed in S 21.631, when jury and non-jury Issues In a single case in large 

part depend upon the same evidence or when separate jury and non-jury case$ invol ve 

overlapping evidence, concurrent trial of Jury and non-jury matters may be advisable. 

At the close of each day and again at the conclusion of the jury trial, the parties may 

be given the opportunity to presont additional evidence sdmlssible on the non-jury, but 

not on the jury, issues. The court must consiOOr the proper sequencing of the jury and 

non-jury decls1ons, both to &void undesired collateral estoppal consequences and to 

comply with the dlctatos or Beacon Theatres, ~!! Westover.62 

61. See, e.g.,1 United States v. El Peso Natural Gas Co., 376 U.S . 651, 656 n. 4 
(1964); Keystone Plastics, Inc. v. C 6: P P lastics, Inc., 506 f .2d 960 (5th Cir. 197S). 

62. 359 O.S. S00 (1959). 
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23.11 Participation/Encouragement by Trial Judge.I 

159 
162 
164 
165 

Many more ca.sos are concluded by set tlement than by trial. This reflects the 

fact that most lawyers and litigants prefer a negotiated solution to the costs, time, 

and uncertainty inherent in trial. Because both the expense and risk or loss are 

magnified in complex cases, such actions ore even more amenable to compromise than 

routine ease.s. 

The pa.rues must negotiate the S-Ottlement, but the judge ma,y serve as a catalyst 

for settlement discussions, set an atmosphere conducive to compromise, and make 

suggestions helpful to the litigants. Beginning with the firs t conference, and rrom t ime 

Reference: MC L 1.21 , 4.70. 
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to time throughout the litigation, the court should encourage the settlement process. 

The judge's ctrst etfort should usually be light-handed-perhaps merely an inquiry whether 

tho parties have discussed settlement. As the case progre$$es, and both the judgo and 

counsel learn more about it, tho court should urge the parties to consider-and 

recon.slder--the possiblllty or settlement in the llfht of what has occurred and, perhaps 

more if'l'()Ortant, what may be ahead lf the litigation ls put$ued. 

The judge's inltJatlve in suggesting settlement often facilitates negotiations by 

obviating the 8.P{)rehcnsion ot attorneys that willingness to discuss compromise will be 

viewed by their advcrsarJes as a sign of weakness. Moreover, the court's comments may 

be useful to counsel when attempting to mitigate any lntranslgency or militancy of thelr 

clients regarding the litigation. The judge can assist the parties in assessing the risk 

o.nd potential coMequences or losing at trla.l a nd in estimating the total cost of litigation 

even if successful-not only in atto1·neys1 fees and other direct expenses but also in 

Indirect costs, Including the time th.at wlll be devoted to the Utigatlon and diverted 

from more productive acllvlties. 

Neither the bench nor the bar agrees on the role a trial judge should play in 

bringing about a settlement. The temperament, style, and philosophy of the Individual 

judge are important factors, as Is the nature of the case. Some judges do little more 

than suggest the generaJ desirabiUty of settlement and see that the case moves steadily 

towards trial. Others take an active part In leading settlement discussions, pointing 

out strengths and weaknesses of the respective pooitions of the parties, presenting 

additional considerations a nd alternative forms for compromise, meeting separately with 

the parties if au consent, and even recommending specific terms of settlement. Some 

ask or require. that a representative of each party with settlement authority attend the 

discussions; others prefer to conduct settlement C'onferences with only counsel present. 

Many judges Jlmlt their settlement activities to jury cases; others believe that they 

can, without JeopardjzJng their impartlelity in fact or appearance, take an acUve role 
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in non-Jury cases as well. Some are active Crom the out-SC!t or the lltlgation, while 

others prefer to wait until later in the proceedings or untll the time of trial,2 The 

effectiveness of the Judge in racllltatlng settlement depenm, of course, also on the 

attitude of the parties. Although counsel ordinarlly welcome efforts by the court to 

assist In the settlement process, measures viewed by them as coercive will be resented 

and are rarely productive. 

Judicial Involvement In settlement discussions, however extensive, must not be 

permitted to affect the perception of the parties that the judge will be fair and 

obje,ctive, both at trlal if negotiations fail and In passing on the merits of the settleme.nt 

• If, as In class actions, it must be submitted to the court for approval. Although the 

court may aid settlement discussions by Indicating Its current views on some issue, lt 

should never distort those views for strategic effect and should glve the same lntormatlon 

to all parties. 

Offers of settlement may have cost-shifting consequences.3 The rejection by 

plaintiffs of an offer of judgment under Fed. R. Clv. P. 68 wlU render them liable for 

certain costs not only If they lose at trial, bUt also it they recover less than what 

was ottered.4 In an extreme situation, counsel who advise their clients to reject a 

settlement ofter and thereby multiply the proceedings "unreasonably and veicatlously" 

might incur personal r·esponslblllty under 28 O.S.C. S 1927 tor subsequent costs, expenses, 

and attorneys' tees incurred by the other party, and be subject to a malpraatlce claim 

2. Bven It the judge does not imme<llate\y take an active role, settlement discussions 
by the parties should ordinarily begin at an early stage. Avoidance or Htlgatlon expenses 
ls often an Important factor In the settlement of complex cases, and a delay In settlement 
discussions reduces the opportunity for potentlal savings In such expenses. 

3. Settlement otters may also affec.t a party's entitlement to prejudgment interest 
under some state laws. See, e.g., JarvJs v. Johnson, 668 F.2d 740 (3d Cir. 1982). 

4. Under statutes treating such tees as costs, post.ofter attorneys' fees may 
likewise be a[[ected by Rule 68. See Marek v. Chesny, 105 S. Ct. 3012 (1985). 

161 



S 23.1) Particlpatlon/Encouragement by Trial Judge MCL 2d 

as well. Moreover, the (allure of a party or attorney to participate in good ralth in 

dlscuS$ion or settlement has cost"'6hifting imp11c.ations under f'ed. R. Civ. P. lS(c) and (t). 

23.12 Special A.sslsta,nce and T~hnique.s. 

Fed. n . Clv. P. 16(cX7) enumerates Nlhe possibility of .settlement or the use or 

extra jud.icial procedures to resolve the dispute" as matter-s for consideration and action 

at pretrial conferences. Vprious Innovative procedures have been used with success In 

achieving settlements, orten after troditionaJ negotiations have reached an Impasse; 

cre .. H lvity in this 4Spect or the litigation process has few risks and should be e ncouraged.s 

Among the techniques that have been productive are the following: 

* Other Judicial orficers as medi.ators. The trial judge may enlist the 
services or another judge of the court (or appoint a magistrate) to 
coordinate and mediate settlement negotlatlon.1. Orten the 
"settlement" Judge or magistrate is appointed early in the litigation, 
with the understanding that the status or content ot negotiations 
will not be discussed with the trlaJ judge prior to arriving at a 
settlement. The mediator is tree to meet separetely with the 
different part ies In order to elicit candor in dlscus.,;ing the strengths 
and weaknesses or their own position and those ot the other parties. 
As one experienced in the litigation process end familiar with the 
trial judge, the "settlement" Judge or magistrate may assure tha t 
the parties are roal.Isllc in assessing the costs and risks or pursuing 
the litigation and that alternative modes or settlement are explored. 
This procedure is tre-quentty used when the trial judge prefers not 
to engage directly In set tlement dJscuS$ions. 

• Other judicial officers u evaluators. One or more judges may be 
enlisted to participate In settlement djscussions along with the trial 
judge. As outsiders, the new judges may express opinion., on some 
matters th.e t the trial judge would not dlscuss. The trial judge may 
be willing to comment on other points th6t might lntluence the 
course or negoth1tions. 

• Masters and eiperts. Persons outside the judicial system with 
expertise either In the s ubject matter or the litigation or in 
techniques of mediation may be called upon tor assistance in the 
settlement process, either on an informal basts or as special masters 
under Fed. R. Civ. P. 53. The court Should select someone who is 
respected and lruste<.l by the parties, and the parties should agree 

5. For current lntormation on mechanisms tor slternative dJspute resolut ion, write 
the Center for Public Resources, 680 firth Avenue, 9th PJooc-, New York, NY 10019, 
and the National Institute tor Dispute Resolution, Suite 600, 1901 L Street, N.W., 
WaShington, DC 20036. 
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on payment of compensation and reimbursement . Appointment by 
t:he court or an expert under Fed. R. Svld. 706 may alSo !\ave a 
salutary erteet Jn bringing about settlement , either at the time or 
appointment or after a report is rendered. 

• Participation by parties. Courts trequently request that 
represe,uativcs or t-he parties with settteineot authority be present 
while dlscussions are conductM. Negot iations are more direct and 
erticlent; the presence of clients tends to Increase the seriousness 
of discussions; each par ty hears a pre$entatlon or the strengths of 
its adversaries' positions t1nd or the weaknesses or its own posi tion 
and is better able to understand the cost,5 and risks or pursuing the 
litigation. Sometimes it is appropriate and productive [or the parties 
to discuss settlement directly with one another, without the 
intervention or presence of the attorneys or the judge. 

• Special co1.msel. Although more ramlliar with the details of the 
ca.se, the attorneys taking the lead in pretrial proceedings or at 
trial are not necessarily the ones best suited to conduct settlement 
discussions. They rarely are selected to handle tho case because 
of their sklllS In negotiation, and, as the litigation proceeds, personal 
antagonisms may develop between the principal advocates that arc 
not conducive to discu$$lons or compromise. Accordingly, whon the 
circumstances warrant, the judge may suggest that one or more of 
the parties engage special counsel for the purpose of conducting 
settlement negotiations. In cases in which the court has designated 
certain counsel to act on behalf of others (see S 20.22), It may 
alter responslblllties for purposes of settlement dJscussions . 

• "Summary jury trlaJ.•6 As a means for fostering settlement, some 
courts have sponsored e "summary Jury triaJ" In which the parties 
make an abbreviated presentation of their case to a Jury. Counsel 
may use live witnesses to testify or make an oral presentation, much 
like a closing argument, but severe time constraints are imposed, 
such as an hour to the s ide. After brief instructions, the jurors 
deliberate ror a short period of time and return a verdict, whether 
unanimous or not. Their 11verdlct11 may be helpful in leading the 
parties to settlement. If no settlement can be reached, the case 
will be tried as originally scheduled, before different jurors. 

• "M.ini-triaJ.."7 1'he parties may select a neutral third party to act 
as presiding judge In a.n abbreviated trial. Sitting with thls expert is 
a representative from each party with settlement authority. For 
one or two duys counsel present their case, either with live testimony 
or by summaries. At the end of the mini-trial, the expert acts as 
a mediator to assist the representatives In an attempt to settle the 
case. Jr a settlement Is not reached, the expert's "dttlsion" i$ 

S 23.12 

6. See irnnerally Jacout>ovltch and Moore, Summary Jury Trials In the Northern 

0D:::is,,t'-'ri:,oc,_t _,oe,l..;O:;h:::ili"'o (Fjc 1982), 

) 1. See generally Green, Growth or the Mini-1'riel1 9 Litigation 12 (1982). 

163 



S 23.12 Special Assistance and Techniques 

submitted to the parties for their consideration In further 
negotiations. 

• Bellwether trial. An actual trla.l of some special issue or ot one 
or more represE!nto.tive cases, even it not dispositlve or preclu.slve,8 
often will facilitate further settlement discussions. 

• Arbltratlon.9 Non-binding arbitration is similar to the "mini-trfat. 11 

The entire controversy or selected issues ate presented to one or 
more arbitrators for a suggestion of an appropriate resolution. The 
parties a.re thereby provided with an objective assessment of the 
merits or their positions, and may be moved toward a n acceptable 
compromise. 

23.lS Relationship to Discovery and Trla1.IO 

MCL 2d 

Settlement discussions may be productive early In the case, when the uncertainties 

or litigation are the greate.st and the bulk or expense by an partie$ may bQ avoided. 

However, the movement or the case toward trial or .summary disposition is generally 

the principal force In Jnducin:g settlement, for the parties learn through dJscovery t he 

weaknesses of their po3itions, experience the costs or the process, and see the day or 

reckoning approaching. To provide momentum toward settlement and to keep trial 

preparations on schedule should settlement prove unattainable, the court should ordinarily 

deny requests ror a general stay or suspension In discovery, Issue rortoolatlon, and other 

pretrial proceedings or a postponement of the trial date based on the pendency of 

settlement discussions. tr the parties are close to an accord and some particular ectlvJty 

or deadline would likely affect their positions and attltudes,11 the judge may conclude 

8, For a discussion or some of the problems Ln attempting to use test cases tor 
collateral estoppel, see Kotz v. Carte Blanche Corp,, 496 F.2d 747 (3d Clr.)

1 
cert. 

denied, 419 0.S. 885 (1974). --

9. See generally Levin, Court ... Annexed Arbitration, 16 U. Mich. J. L. Retorm 537 
(1983). 

10, Reference: MCL 1.21, 4.70. 

11, Avoiding the expen.se of Imminent discov~ry ($ often a substantlal Inducement 
tor settlement. Terms of a settlement precluding or limiting further discovery mu.st, 
however, be carefully tailored to avoid Interfering wJth dl.s:c:overy that may be needed 
later by other parties. S~e S 23.22. 
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that a short extension would be warranted; such extensions, however, s'hoold be rare 

anel closely monltored by the court . s uspension of discovery and other pretrial proceedings 

in class actions may complicate the problems of oertnlng and notifying the class a nd 

of evaluating the adequacy and fairness of settlement. 

As the litigation proceed9 towal'd trial, the pa.rtles should reassess their positions 

regarding settlement, taking Into account the result:-. or discovery and rulings by the 

court. By the final pretrial conference, Ir not earlier, the parties should have sufficient 

information to determine the settlement va1u0 of the case. Earlier, unsuccessful 

negotiations may, however, be an obstacle to &!ttlcment at thls point, particularly if 

the intervening circum.!tances suggest settlement on less favorable terms than those 

which the party earUer rejected. The judge may play a vital role in getting the parties 

to put the prior discussions behind them and to epproach settleme,it on the basis of 

the current status of the litigation. 

Ideally, settlements should be made sufficiently In advance or the scheduled trial 

to avoid unneces.,a.ry expense and Inconvenience to wltne.ssos, jurors, the court, a nd the 

parties themselves. Unfortunately there ate cases in which the litigants are unable to 

arrive at a settlement until the eve or trial or, 1ndeed, during the trial itself. Many 

courts by local rule provide that, In such circumstances, the parties will or may be 

assessed with the expense of the jury. For a discussion of the probletn.S presented by 

partial settlements on the eve of trial, see S 23.'U. 

23.U Judicial Re•iew. 12 

Somo types or cases cannot be settled without judicial review and apProval. 

Most notable ere class and derivative actions, which Fed. R. Civ. P. 23(e) and 23.l 

direct "shall not be dismissed or compromised without the approval or the court."13 

u. Reference: MCL 1.45, 1.46. 

13. for a de.tailed discussion of the procedures to be followed in settlemont of 
these actions, see S 30.4. 
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Other categories or cases requiring court approval or settlement include entltru.st actions 

instituted by the United States 1◄ and actions involving minors, incompetents, and trusts, 

in which approval may be required by common law or statutes. 

Although the $tandarm and procedures ap,pllcable to these reviews are not 

identical, the court is required in each instance to scrutinize the proposed settlement 

to fl.SSUre that Jt is f'air to the party whose interests the court is to protect and, to 

tho extent their r ights and interests will or ma,y be affected, to persons who are not 

named parties to the litigation or who tor other reasons ere unable to prot«t themselves. 

It the proposed settlement is Intended to preclude further litigation by absent or disabled 

persons, due process requires that their Interests be adeque tely represented and perhaps 

that appropriate notice be given. Details vary regarding notice, appointment or lij,>CCial 

counsel or guardians, end the type or hearing to be held; but some rundamental principles 

apply to all such reviews. 

First, the court must be provided with adequate information. AU terms of the 

settl ement must be disclosed to enable the cour t both to understand its eftect on those 

who are not parties and to assure that there Is no coUusion or f8:vorlt ism. The proponents 

also should explain why, from the standpoint o( those who are not parties, the proposed 

settlement is preferable to contlnu.atioo or the litigation and why any objections that 

may be tendered should be discounted or rejected. When settlements ere proposed early 

in the l itigation before the- court has become knowledgeable about the case, more 

information regnr<ling the fairness or the settlement ,nu.st be provided. 

Second, the Judge must guard against the temptation to become an advocate

cithel' l.n favor or the settlement because of A desire to conclude the litigation, or 

ngalnst the settlement because of the responslblHty to proteet the r ights of those not 

parties to the settlement. In reviewing the settlement the judge is called upon to be 

14. s •• 15 u.s.c. S 16. 
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impartial and neutral, favoring neither the proponents or the settlement nor those who 

are opposed or absent. The court s hould welcome, If not solicit, the views or thooe 

who may be a ffected by the settlement, whether or not they have legal standing to be 

he.ard. Notice to absent parties may be advisable even If not requlred by governing 

la:w, and in some cases the court may decide to appoint either an expert under Fed. 

R. Evid. 706 or special counsel to represent the interests or class mernbe.rs or per$0ns 

under a disabillty. Although, like appellate court$,15 the trial court has no authority 

to rewrite a settlement agreement, as a practical matter the proponents or the settlement 

otten are willing to make revisions In their agreement to overcome objections of the: 

judge to particular terms.16 

23.2 SPECIAL PROBLEMS. 

.21 Partial Settle.ments .... .. ....•. • 
• 22 Agreements Affecting Discovery , ••... 
.23 Secret Agree1nents; Conditional Settlements 
.24 Ethical Considerations , •.•. . .•.... 

23.21 Partial Settlements. 

167 
169 
170 
173 

Settlement discussions are ordinarily aimod at the resolution of the ent ire 

controversy between all parties. Indeed, one of the major Inducements for compromise 

is to avoid the expense of further litigation. On occasion, however, partial settlements 

direeted to particular claims, defenses, issues, or p.utlcs should 00 considered. Such 

settlements may provide rundS needed to pursue the litigation, limit the extent of 

15. Sec In re General Motors Corp. Engine Interchange LiHgtttlon, 594 F .2d 1106, 
1133 (7th Ctr.), cert. denied, 444 U.S. 870 (1979); Patterson v. Stovall, 528 P.2d 108, 
I ll (7th Cir, 1976). 

16. Soe
1 

e.g., Cotton v. Hinton, 559 P.2d 1326, 1331 (5th Cir. 1977). Ma.jor changes 
in a propos<.;.J settlement, however, may necessitate a nother hearing after new notice 
to the class. 
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exposure, reduce the scope of dlscovery or tria.1,17 aid the parties in obtaining evidence, 

and facilitate later settlement! on other Issues and with other parties. On the other 

hand, the court Should caution the parties against partial settlements that, because of 

their t iming or terms, may frustrate the ultlrnate resolution of the litigation. 

Late partial settlements ma,y present major problems in class actions. The court 

should usually set a deadline for the presentation of proposed settlements with a class 

that will not resolve all issues scheduled for trial. In setting the deadline, the court 

should take accollnt of the t ime needed to give notice, to conduct the fai rness hearlng, 

end to rule on the settlement, while leaving enough time for the litigants to revise 

their plans for the trial based on which parties a nd issues remain In the litigation. 

Unless this procedure is followed, the court may either have to postpone trial pending 

a ruling on the settlement or repeat all or a part of the trial it the settlement ls 

dlsapproved. 

Late partial settlements in multi-party cases that are not class actions may 

present similar problems. Co-counsel in such cases may have divided respon.slbilltle$ 

with respect to the presentation or evidence or arguments and to production of witnesses 

or exhibits. Partial settlement made with one adverse party which weakens other 

opponents is, ot course, a common and permissible litigation strategyi however, such a 

settlement made on the eve or trial may frustrate the orderly, efficient, and just 

resolution ot the case. Whether the court has the power to impose cost-shirting 

sanctions tor such conduct Is not ctcari however, the judge ca,, discourage such belated, 

potentially prejudicial settlements by offering a continuance of trial to those not parties 

to the settlement. Moreover, counsel who have acc&pted reSponsibilities on behalf ot 

17. For example, the ~rtles may bG wltllng to co~romlse on the amount of 
damages, while leaving for trl61 the issues relating to liability. In other cases, such 
as a ircraft disasters, the parties have sometimes agreed on liability while leaving tor 
trial only questions of damages. 
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other parties and attorneys, such as 1ead coun$el and members ot a trial team, should 

bear In mind that thei.r fiduciary obllgations may survlve the dismissal or their own clients. 

Careful consideration should be given to the Impact or partial settlements on 

the Issues and parties not covered by the settloment. Depending upon tho applicable 

law and the wording of the settlement agreement, e partial settlement may release 

other parties and claims. The court must determine the extent, if any, to which claims 

not extinguished are to be reduced because of payments made under the settlement,18 

as well as how the settlement wlU be treated at trial. Mindful of fed. R. Evld. 408, 

courts generally prefer to handle partial settlements by making appropriate reduction 

ln any judgment recovered against non..settling partles, avoiding the Introduction of 

evidence of the settlement during the trlai.19 However, in some eases juries have been 

asked to determine the extent or damages remaining l'lfhtr consideration of partial 

settlements,20 and Fed. R. £vld. 406 is not an absolute bar to evidence or settlement 

) agreements. For example, settlements may be admissible to show bias or 8 witness. 

as.22 Ag,eemenb AfCecll"8' Discovery. 

) 

Because one of the major reasons for settlement Is to avoid Curther litigation 

expense, settlement agreements frequently contain provisions purporting to rolleve a 

18. Sec Baughman v. Cooper-Jarrett, Inc., 530 F.2d 529 (3d C ir.), cert. denied, 
429 U.S. ffi (1976); Carpa, Inc. v. Ward Poo<b, Inc., 536 P.2d 39 (5th Cir:-T9'16). The 
parties frequently attempt to apportion the settlement among different claims, sometimes 
tor tax purposes and sometimes to enhance their position against non--settling parties. 
When partial settlements are submitted tor judicial epprovaJ, the court should be wary 
of apportionment clauses that may complicate further proceedings or, Indeed, be unfair 
to other parties; In such cases, the court should insist that it be empowered under the 
agreement to make appropriate modifications if justirled by later developments In the 
case. 

19. See, e.g., Jackson v. John$-Manv1Ue Sales Corp., 727 F.2d 506 (5th Cir. 1984) 
modified on other grounds, 757 F .2d 614 (1965) (en bane); Mcltann v. Firestone Tire & 
Rubber Co., 713 F.2d 161 {5th Clr. 1983) {error to admit evidence of partial settlement). 

20. Appropriate Instructions should be given, cautioning that the settlement Is to 
bo considered only ln determining the unpaid damages and not In decldlog whether the 
non-settling parties are liable. 
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settling party from further discovery or to limit the Corm or extent or such di:;,covcry. 

These provisions sometimes, however, create problems, particularly in multi-party cases. 

Other partios may need discovery from a settling defendant that will bo more time

consuming or expensive if that defendant has been dis.missed as a party. Jn class 

actions, addition.al discovery may be needed from a settling defendant in order to 

adrnlnlster and distribute a settlement Cund. The court, therefore, should carefully 

scrutinize agreement.s relieving a par ty Crom fur ther discovery, and may l'efuse to certify 

a partial settlement as rinal under Fed. R. Civ. P. S4(b) until it has ascertainod th.at 

additiona l discovery will not be needed or will be volunta r iJy providOO. 

Sometimes a seUJing party will seek to have discovery mate.rials returned, 

destroyed, or protected trom distribution to others. 'The effect, IC not the purpose, or 

such. an agreement may be to forestall or frustrate other Utigation, pending or anticipated. 

Because of the potential effect on other litigants and courts, as well as First Amondment 

irnpl.lcatfons, the judge should be wary of approving such ag-reements .21 rt such a 

ptovlsion is adequately Justified, (or example to prote<!f tude secrets, the court should 

consider requiring th«t the returned documents be preserved for a reasonable period or 

time rather than destroyed. 

23 .. 23 Secret Agreements; Conditional Settlements. 

Litigants sometimes enter into "side" agreements that supplement thelr forma1 

settlement agreements but are not intended to be disclosed to others. These agreements 

may oot or themselves be unlawful or unethlco1, and on rare oecasions there may be 

legitimate reasons for not dl.sclosing them to other part ies. However, in presenting 

scttle,nent agreements fo r judicial e.pproval, the parties are obligated to make full 

disclosure to the court of aU terms and understandings, including any 11slde" agreoments. 

21. See Seattle Times Co. v. Rhlnehert, 104 S. Ct. 2199 (1984); Tavoulareas v. 
WashingtOflPost Co., 737 F.2d 1170 (D.C. C ir. 1984)j Zenith Radio Corp . v. Matsushita 
Elec. lndus. Co., 529 F. Supp. 866 (E.D. Pa , 1981). 
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Moreover, if the settling part ies seek to avoid disclosure of any ter~ to other part1es, 

their justification should be presented to the court. 

Agreements defining In advance the rights and obligations of parties with respect 

to litigation are, of course, commonplace. Contracts of insurance and indemni fication 

are prime exa~les. Not infrequently, however, there are spech1I egrooments among 

some of the parties-often intended to be kept secret-that may cause serious problems 

in the Ht1gation. 

"Mary Carter" agreements. The plalntltr may secretly agree to place a limit 

upon the maximum liability of a part icular defendent, with the further provision that 

such liability will be reduced or extinguished In relation to the plalntirt1s rceovc.ry 

against other defendants. First dealt with by the courts in Booth .!.:. Mary Carter Paint 

Co.,22 this type of agreement has the effect of p1aelng the real Interests of the 

"settling" defendant, who remains In the litigation, into alignmen t wlth those of the 

) plalntlrr; unknown to its co-defendants1 this defcnda.nt has a direct fitl{!nclal Interest 

) 

in plaintiff's prevailing and obtaining as large a Judgment as (>OSSiblc . Many vari0ties 

of such agreements havo developed, including to.an-receipt agr«ments and agreements 

to dismiss durlng the case or not to execute on a judgmont if the defendant does not 

take an aggressive posture against the plalntltr's claims.23 

Non-disclosure of these agreements fflllY necessitate a new triat.2•4 Since secrecy 

Is the principal problem and these agreements are clearly dlscovorable, the court should 

early in the litigation declare that counsel are under a continuing duty, without need 

for specific Interrogatories, to disclose Immediately all such agreeme-nts a nd 

understandings. 

22. 204 5-0.2d 8 (Fla. 1967), 

23. See Annot., 65 A.L.R ,3d 602 (1975). 

24 . See, e.g., Doniel v. Penrod Drilling Co., 393 F. SUI){>, 1056 (E.D. La. 1975). 
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Demage Sharing Agreements. Defondants sometimes agree to divide any liability 

ultimately imposed upon them in the litigation. Theso agreements serve the legitimate 

purpo.'res or controllJng their exposur<1 1.n the litigation and preventing plalntifts from 

forcing an unfair settlement through thret1ts to show favorltl.sm In the collection of any 

Judgment that may be recoverOO. However, they have the eftect-and orten the purpose

of preventing any partial settlement, a nd may discourage the Introduction of evidence 

indicating liability on the part of co-defendants. t>amage-sherln:g agreements are subject 

to discovery a,id may be admi.ssible In evidence in &l)(>ropriate circumstances, such as 

to show bias or a witness. Moreovt?r, once the te.rms of the agreement are made known, 

negotiations for partial settlement sometimes can be structured in a manner that 

overcomes the problem or potential contribution, as by eliminating items or damage or 

by providing a percentage reduction In any judgment recovered against other defendants. 

Moat-favored,,,natk)n clause.2S One torm or the 11mo.st-tevored-natlon11 clause 

obligates the plaintlrts to give sottllng defendants an appropriate refund if the plaintiffs 

later settle with other defendants on more favorable terms. Another form requires a, 

defendant to make an additional payment to settling plaintiffs If the defendant later 

settles with other plaintiff:, on more favorable terms. 

Each or these clauses presents obstacles to later settlements; moreover, a change 

Jn settlement terms may be fully warranted because or materials obtained in the course 

of discovery or because of changes in the circumstances of the parties or in governing 

law. In class actions, inclusion of e clauso by which the class agrees to a refund If It 

later makes a settlement more favorable to other defendants Is particularly inappropriate 

25. Reference: MCL 1.46. 
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because the adequacy or the proposed settlement cannot be fair ly eppraised when i ts 

amount is uncerta ln.'26 

The comp1lcations and inequi ties that these clauses generate make thei r use 

goncral1y undesirable. Jn the unusual situa tion in which such a c.lause is tound war ranted, 

Its opcratlve etrect should terminate after a specified length of time and the court 

should be vested with broad discretion to void or limit the clause If Its continuation 

would be unfair and inequitablc.27 

23.24 Ethical Considerations. 

Serious ethical questions are raised by "Mary Carter" and other secret settlement 

agreements. However I some forms of settlement discussions may present ethical probl ems 

even if conducted openly. 

Negotiations Not Involving tbe Attorneys. Attorneys are precluded e th lco.lly rrom 

negotiating directly with a party represente:d by counsel. Most courts have concluded 

tha t attorneys for a de(endant are therefore prohibited from negot iating set tlement 

directly with plaintirr class memberS, both before a clail certification ruling and after 

a cla.sS ha$ been certified.28 Whether, after a ruling on class certifica tion, a defendant 

may make direct offers of set tlement to persons who are not members or any c lass 

allowed by the court ls le$S clear. Although ethical precepts do not prevent t he parties 

26. Nor does the promise by a defendant to increase a settlement with a class i t 
a higher settlement is later ma® with individual plalntltrs diminish the court1s 
responsibility to evaluate on, Its own the adequacy of the settlement amount offered to 
the class. 

27. Merely to provide that the clause may be V'Oidod upon a cMnge in circumstances 
may not solve the problems these c laUS8s present. See In re Corrugated Container 
Antitrust Litigat ion, 752 F.Zd 137 (Sth Cir. 1985) (evidentlary hearing needed to resolve 
disputes regarding etrect of most .. favored .. n.atlon cause). See at.so 1n re Chicken Antitrust 
Litigation, 560 F. Supp. 943 (N.D. Ga. 1979). - -

28. But cf. Gult Oil Co. v. Bernard, 452 U.S. 89 (1981), in which the defendant 
was permitted, after institution ot a class action, to continue to submit directly to 
members or the putative class offers or settlement that had been earlier negotiated 
with the EEOC . 
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themselves Croin engaging in settlement discussions without their attorneys, counsel 

should avoid rendering assistance to their clients with regard to such activities that 

might have the errect of evading the lawyer's ethical constraints. 

Agreements For-eclosing Other Representation. As a condition of settlement, 

defendants have sometimes sought an agreement that plaintiff's counsel will not represent 

other persons with similar claims in cases alteady pending or In new litigation. These 

covenants have been justly condemned. In an effort to accomplish the same objective, 

while attempting to ovoid ethical problems, Ingenious attorne.ys have e~loyed several 

devices, such as agreements to keep the terms or the settlement secret (covpled wllh 

a $lipulatlon for liquidated damages), and agreements to roturn or destroy materlt1ls 

gathered during discovery. See S 23.22. The propriety or an agreement not to disclose 

information obtained Independent or the litigation process Is doubtful, and the ethical 

l~llcations ot these understandings should bo carefUUy conside.red. 

Negotlallon.'I Regarding Attorneys• Fees.29 Settlements that Involve attorneys' 

tees present particularly troublesome questions of professional ethics. DeCendants 

t'yplcally, and understandably, want to know the total cost of a settlement; and, in 

routine non-class litiga tion in which each party is responsible for its own attorney's 

tees. settling defendants customarily agree to make a single payment to the plaintiff 

and plainticr•s counsel, leaving to them the resolution of any questions regarding fees. 

Special problems, however, may arise when settlements are negotiated in class actions 

and in cases In which the losing party b: liable for the adversary's attorneys' tees.30 

In cases In which by statute or case law a party may be liable for attorneys' rees 

in addition to any substantive Uabllity to an adversary, counsel are ordinarily permitted 

to negotiate lhe amount of attorneys• rees it such negotiations are conducted entirely 

29. Reference: MCL L,46. 

30. See, e.g.1 Malchmen v. Davis, 761 P,2d 893 (2d Cir. 198S); Jeff 0. v. Evan.s, 
743 F.2d 648 (9lli Cir. 1984), cert. granted, l05 S. Cl. 2319 (1985). 
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apart from a nd after completion or negotiations settling the subs tantive claims. When, 

however, a defendant proposes to pay a singl e sum to settle both the dornagc claim and 

the fees demand, a conntct of interest may be created £or the plalntltrs attorney, who 

may be asked expressly or imp11edl y to accept an unreasonably small fee in order to 

8.$sure recovery for t he client or who m&y 00 tempted to negotb,te an unreasonably 

high fee at the expense of the client's recovery.31 Some bar associations have, 

therefore, ruled that i t iS unethical for oppoSlng counsel to make an offer creating such 

a conflict or interest. 

In class actions whose primary objective ls the recovery or mont'.!y damages, 

settlements ,nay be negotiated on the basis of a lump-sum that Inc ludes both c lass 

claims and e lahns ror attorneys' recs. The class will be notified that, if the sett1eme11t 

Is approved, the court will determine on the basis ot eppllcable law the amount to be 

awarded from the fund tor attorneys' fees, subject to a s lated maximum amount or 

percentage.32 This procedure avoldS the conflict of interest lnher-ent in a ny attempt 

to negotiate simultaneously on specific amounts to be paid to the cla$$ and tor attorneys' 

31. As to whether there ls a di.s:tlnctlon between class coul\Sel's agreement not to 
seek fees beyond a specitied amount (a "celling") a nd t he defendant's agreement not to 
oppose tees b8low a specified amount (a "free sailing" clause), see Malchman v. Davis, 
761 P.2d 893 (2d C ir. 198S). 

32 . Unless some upper limit Is sot, c lass members will not be ad8quately advised 
wha t they are assur(!d from the prOl.)OOed settlement. Courts sometimes: also require 
th11t tee applleatlons be submitted before notice of the proposed settlement Is sent to 
the cla!!S, so that the notice may contain full information about the fee requests. 
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fees.33 

This approach, however, presents problems IC slgnlrlcant non-monetary relief ls 

sought and statute or case law provides potential liability for attorneys' fees. An offer 

by the defendant in such litigation to provide non-monetary reHef but little or no 

co~n.satlon for the attorney may create a conflict of lntEirest for the plaintiffs' 

counsel. The probl,em is acute when the plaintiffs, whether individuals or a class, are 

represented by a legal aid clinic or other non-profit group which has agreed wi th the 

clients to seek fees only from the opposing parties. In such cases, the parties should 

negotiate on a settlement that resolves: In a mutually satisfactory manner the relief to 

be provided to the class or the Individual plaintitfs, coupled with a provision that the 

dcfcndant1s Uabllity for attorneys' fees will be determined by the court.34 This approach 

has its problems; It Is difficult to enforce and Indeed may inhibit favorable settlements.35 

Naverthetess. it may be the only way by which such a case can be settled in jurl.sd:fctlons 

which consider unethical a setllement offer by a defendant conditioned upon a waiver 

or attorneys' fees or upon acceptance or Cees disproportionate to the amount that would 

be due if fees were fixed by the court. 

33. Counsel may try to avoid the conflict~t--lnterest problem by negotiating tlrst 
to settle the class claims independently of any c laims Cor attorneys' tees and then, 
after that agreement is reached, negotiating on the tee amount. This procedure does 
not elimin.tte the risk or conflict, and, if negotiations a re to be conducted In stages. 
counsel must scrupulously avoid making concessions In one phase for advantage,s ln the 
other. If tor any reason an agreement is re.ached setting the amount of a settlement 
fund and separately providing an amount for attorneys' fees and expenses, both amounts 
should be dlsclooed to the c lass. Moreover, the sum of the two amounts ordinarily 
should be treated as a single settlement fond ror the benefit or the class, with the 
agree~upon fee amount constituting an upper limit on the ree that can be awarded to 
counsel. 

34. See Prandlnl v. NatlonaJ Tea Co., 557 f'.2d 1015 (3d C ir, .1977). But see White 
v. New Hampshire Department of ErT()loyment Security, 629 f'.2d 697, 705 (1st Cit. 
1980), rev'd on other grounds, 455 U.S . 445, 454 n. 15 (1982). Provision for judicial 
determination of the fee will not prevent the parties from attempting to settle any 
dispute about attorneys• recs once the relief for the class or parties has been approved. 

35. 
Policy, 

Fees: 
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Failure to Submit Offers to CUent. The attorney1s obligation promptly to submit 

serious otters of settlement to the client tor acce:ptance or rejection is generally 

understood . Breach of thls duty is egregious it counsel will be compeMated in whole or 

in part on the basis of the number ot hours expended in the litigation, which almost 

always will be the situation when a fee award will be mode or approved by tho court. 

'Mle responsibilities of c-ounsel representing a class may extend beyond 

communicating an offer to the class representat ives, tor the representatives-the direct 

clients- do not have the ultimate power to accept or reject offer$ of set tlement made 

t o the class.36 Although class counsel should discuss with the c lass r,epresentatives 

the terms of any settlement offered to the class, re jection of the offer by the 

representatives does not end the attorneys' obligations. Couns8l must act as they 

believe to be in the best Interests of the class as a whole.37 ar counsel for the cl.ass 

have genuine doubt aboUt the desirability or a settlement otter and little reason to 

) believe a better offer will soon be made, they should communicate the proposal to the 

court Cora determination whether lt should be submitted to the class under Fed. R. Civ. 

P . Z3(e). Similarly, class counsel should bring to the court's attention any settlement 

offer tha t the class representat ives a,pprovo even though, as attorneys for the entire 

cl.ass, they believe It should not be submitted to the class. Circumstances may atso ex.1st 

In whleh, if class counsel refuse to do so, a defendant might properly advise the court 

of its ofter to settle the class clalms,38 For rurthor discussion or the problems lnvotv11d 

In settlement or class actions, see S 30.4:. 

) 

36, See, e .ft,, FUnn v. FMC Corp., 528 P.2d 1169 (4th Cir. 197S), cert. denied, 
424 U.S. 967 {1916); cf. Saylor v. Lindsley, 456 F.2<1 896 (2<1 C ir. 1972). 

37. See, e.g., Kincade v. General Tire 6:: Rubber Co., 635 r .td 501 (5th Cir . 1981). 

38. Such a disclosure might, tor example, l>e appropriate It there is reason to 
believe that c lass counsel's refusal to accept or even communicate an otrer of settlement 
is motivated by a desire to increase potential foes through unnecessary addHional 
discovery. 
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The amount or attorneys' fees ls ordinarily determined by agreement between 

the attorney and the client. However, in a number of situations the court is required 

to determine the amount that should be paid to att'orneys tor co~nsation and expenses. 

Among these are the following: 

• statutory fees. Provision is made In a variety of statutes, rangin' 
from antitrust and civil rights cases to less well-known actions, 
for the court to vary from the "American Rule" a nd t1ward attorneys' 
fees to a prevailing party. Whether the award is mandatory or 
permissive depends upon the wordl.ng or the particular statute and 
applicable case law, and the standards may dirfer tor plafntitts an<I 
oorendants.2 

• common fund. It attorneys' ertorts preserve or create a fund or 
benefit tor others in addition to their own clients, the court ls 
empowered to award fees trom the fund or, in some circumstances, 

1. !!.:a:, 15 U.S.C. S 2102 (hobby protection); 15 U.S.C. S 2619 (toxic subStances). 

) 2. Se-o, e.g., Christiansburg Garment Co. v. EEOC, 434 O.S. 412 (1978). 
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make an award that Is Indirectly paid by those benefited.3 This 
power provides a basis for awards from rfl<:overles obtained by 
settlement or trial in class actions when tees are not provided ror 
by statute. 

• lead counsel. The court can award fees to lead oounsel, liaison 
counsel, and other attorneys per forming tasks on behalf of a group 
or Utigants.4 

• special parUes. Under the common law and many state statutes, 
the court is required to review tees charged by counsel for minors, 
Incompetents, a nd trust'$ . 

• sanctions. The court has lnherent power to award fees against a 
litigant who in bad faith or v~xatlou.sly institutes or pursues 
litigation, e ither as plalntlrt or dctendant.S A statutory counterport, 
28 U.S.C. S 1927, provides tor awar<Ls against an offending attorney. 
The court is directed by various provisions or the Fed. n.. C lv. P. 
to award tees for time Spent because of a failure of parties or 
counsel to fulfill respons ibilities with respect to discovtiry and other 
pretrial proceedings. For a detailed discussion of sanctions, see S 42. 

24.12 Standards.6 

An award of attorneys' fees should fairly compensate the attorney tor the 

reasonable value of the services beneficially rendered, based on the eircumst~rnces of 

the particular case.7 The starting point In determining this fee is to multiply the 

number of hours reasonably expended by a reason.able hourly rate,8 Both elements must 

3. See, e.g., Booing Co. v. Van Gernert, 444 U.S. 472 (1980)i Mills v. Electric 
Auto-Lite Co., 396 U.S. 375 (1970). 

4. In re Air Crash Disaster at Florida Everglades1 S49 F.Zd 1006 (5th Cir. 1977) 
(relying on "common fund" prlnclples and inhere.nt mana,gement powers or court In complex 
litigation). 

5. See Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240 (1975); 
Ellingson V.Burlington Northern, Inc., 653 F .2d 1327 (9th C ir . 1981) 

6. Rererencei MCL 1.47. 

7. See Lindy Bros, BuU<ters, Inc. v. American Radiator & Sta ndard Sanitary Corp., 
487 F.2dlfl (3d C ir. 1973) (Lindy ll; 7A C. Wrigtit & A. Miller, Federal Practice & 
Procedure S 1803, 

8. Blum v. Stenson, 104 S. Ct. 1541, 1548 (1984); Hensley v. Eckerhart·, 461 U.S. 
424, 433 (1983). A number of the additional factors set forth In Johnson v. Oeorgia 
Highway Express, Inc., 488 F.2d 714, 717-19 (5th Cir. 1974), will usually be subSume<I in 
the determination or the re&S,Onabten~ of the tim,o spent and the hourly rate. 
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be shown by suppor ting evidence. Counsel seeking a foe award should maintain t ime 

records in a manner that will identl!y the various tasks end work being perforrnti<I; 

failure to keep contemporaneous time r~or<b just ifies en appropriate reduction in the 

award, i t not denial of all fees.9 Excessive, redundant , or otherwise unneceSStlry hours 

should not be cof'nl'H3:nsated; and, when A par ty prevails only on certain Issues, reduction 

may be required for hours spent unsuccessfully on other unrelated issues.10 Nor may 

a plaintiff wh9 recovers less at trial tha.n the amount of a rejected offer under Fed. 

R. Civ.P. 68 recover Ceos for po.st--of fer te:ga.l ser vices If the statute tr eats such fees 

as co.sts. 11 

Although this calculation-reasonable hours multiplied by a reasonable rate-usually 

provides an appropriate estimate of the value of a lawyer's services, 12 the ree may be 

adjusted upward or downward based on additional consideratlons.l3 

A £ee applicant has the burden or proving e nt itlement to an enha nced award. 

) The court may consider en upward adjustment to the. fee award If the "applicant otters 

specific. evidence to show that the quality ot service 1:endered was superior to that one 

reason.ably should expect in light or the hourly rat es charged and that the success was 

•exceptionat.11114 An upward adjustment may aLSo be appropriate to compensate a Utlgent 

) 

9. Henslet 461 U.S. at 433. Some circuits require contemporaneous time records 
as a condition() an award of tees. See New York State Ass'n for Retarded Children, 
Inc. v. Ca.r,ey, 711 F .2d 1136 (2d Clt.1983); National Ass'n or Concerned VeteL·ans v. 
Secretary of Detenso, 675 F.2d 1319 (O.C . Cir. 1982); 5th Cir. R. 47.8.1 1983) (absent 
contemporaneous records, rec based on minimum t ime necessa.ry). 

10. Hensley, 461 U.S. at 434-35. for an illuminating account of what ma,y occur 
ln tho interest or gene.rating tee$, see In re Fine Paper Antitrust Litigation, 98 P .R.O. 
48 (E.O. Pa. 1983), arr•d In part aridrev'd In part, 751 F.2d 562 (3d Cir. 1984). 

LL. Marek v. Chesny, LOS S. Ct. 3012 (1985). 

12. Stenson, 104 S. Ct. at 1548. 

13. See lnst itutlonallzed Juveniles v. Secretary ot Pub1lc Welfare, 758 F.'2d 897 
(3d C ir. 1985). 

14. Stenson, 104 S. Ct. at 1549. 
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for "'the risk of not prevailing, and therefore the risk of not r<?covering any attorney's 

rees,nlS as well as for delay in receipt of payment.16 

A downward adjustment ot the lodestar figure may 00 required when the party 

being awarded fees achieved only "limited success.1111 The court should not award more 

than the amount that Is "reasonable in relation to the results obtained." 18 

ConcentraUon on the hours spent by counsel does not, i n short, preclude Inquiry 

into the r-easonableness of those efforts given the issues at stake and into the degree 

or success obtained in the litigation. 'l'o the extent permitted by applicable Jaw, the 

court should weigh the l evel of success against the time spent in achieving It, and then 

award Ceos that appropriately rewe:r<l efficient handling of litig&tlon while acting as a 

disincentive to unnecessary proliteratfon or hours as a fee-generating device.19 

Fee applications should not result in substantla1 additional litigation. Whan fees 

are: to be awarded aga inst opposing parties, settlement by the parties or the fee amount 

15 . Id. et 1550- 51 (Brennan, J., concurring); Hall v. Borough of Rosello, 747 P.2d 
838, 842..:.! (3d Cir. 1984); but er. McKinnon v . City of Berwyn, 750 F.2d 1383 (7th 
Cir, 1984); Lettey v. Northwest Ali-lines, 746 F .2d 4 (D.C. Cir . 1984). 

16. See, e.g.
1 

Institutionalized Juveniles v. Secretary of Public Wetrare, 758 F.2d 
897 (3d Cir. 19k5; In re Fine Paper Antitrust Litigation, 751 F.2d 562 (3d Cir. 1984); 
£!: Murray v. Weinberger, 741 F.2d 1423 CO.C.Cir, 1984). 

17 . Hanslef, 461 U.S. at 436. See also In re 
F.2d 562 (3d Cr. 1984) ("negative" rooitlplier tor 

18. Hensley, 461 U.S. at 440. 

Fine Paper Antitrust Lltlgation1 751 
misma.nagemerH by lead counselJ. 

19. Por a critique of the current standards tor fee a.wttrels a nd of the possib1e 
need tor revision, see Report or Third Circuit Task Force on Court-Awarded Attorneys' 
Foos, "It Not Lindyt' Then What?" (1985). After noting complaint$ that the pre~ent 
system tends to wa.s e judicial resources and crea tes a disincentive for early settlement, 
the report recommends tor common fund case$ (end some s ta tutory fee cases) a procedure 
under which a percentage fee agreement would be negotiated early In the litigation 
under supervision or the court. For the typical statutory tee case, it recommends 
retention of the lodestar approach, but with some standardization or hourly rates, 
atrongar judicial control over hours, and elimination of the "quality" multiplier. 
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is encouraged. '20 If the court must decide the amount or the tee, it should "provide 

a concise but clear explanation of its reasons for the fee award.1121 However, s ince 

the amount of the fee depends largely on factual matters and invol vC!s the exercise of 

discretion by the trial ju~, appellate review should r&rely t>e appropriate. 

Many questions bearing on fee awards remain the subjects of judicial controversy. 

Are the standards identical in both statutory fee cases and common fund easel's? Should 

the hourly rate be measured as of the time the services were rendered (the "historic" 

rate) or as or the time or the award (the "current" rate), and, if the former, should 

an adjustment of some sort be made for delay In payment? Should the rates be compared 

to those customarily charged in the local forum or those where the attorney's principal 

offices are maintained? What Is tlrn eftect on court-awerded tees of contractual 

agreements with the cllent regarding fees? At what rate should travel time be 

co1f\)ensated? Should a "contingency" tactor be considered after partial setttements?22 

) May a tee be awarded to a Q!2_ se litigant? May tees for expert witnesses be treated as 

a reimbursable expense of counsel? Should the cost of paralegals, secretaries, and 

) 

20. Stenson, 104 S . Ct. at lSSO n.19; Hensley, 461 O.S. at 437. Some courts !lave 
expressed concern about the simultaneous negotiation of fee Issues and settlement of 
the merits, !.:&.:L. Cheng v. GAF Corp.1 713 F . 2d 886, 889 .. 90 (2d Cir. 1983)j tltendoza 
v. United States, 623 F .2d 1338, 1352-53 le n.19 (9th Cir . 1980), cert. denied! 450 U.S . 
912 (1981); Prandini v. National "tea Co., 557 f . 2d 1015, 1017 (3d cir. 977); but 
e thical counsel should be able to resolve such potential conflicts. See White v. New 
Hampshire Dept. or Employment Security, 455 U.S. 445, 453-54 n. LS\1982). Seo also 
S 23.24. 

21. Hensley, 461 u .S. 437. 

22. Sec In re Fine Paper Ant1trust Litigation, 751 f,2d 561 (3d Clr. 1984). Courts 
dJsagree OR whethe.r amounts recovered through early partial settlements should be 
subjected to fee claims only for work performed prior to the ~ttlements, with the 
result that time later spent by counsel Is stiU being performed on e "contingent fee" 
ba.sis, or whether such amounts should be subjected to fee claims for all work In the 
litlgat1on, in effect funding fur ther litigation activities. If an early settlement will be 
used to finance a class action, the notice given to cJass members of the propos11d 
settlement should so sta te, and ree awards for time tater spent should not be enhanced 
by a "contingency" factor. 
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copying be allowed as expense Items or Included within the hourly ra te?23 May activities 

ln related judicial or admlnlstrative proceedings-or, Indeed, in lobbying etrorts- be 

considered? As a touchstone for answering many of these and other simllar questions, 24. 

judges should loo!< to the bill for ser vices rendered that would properly be submitted to 

a fee .. paylng client. 

24.13 Procedures.ZS 

Timing. In the absence ot a local rule,26 the court should prescribe a date by 

which fee applications should be Nied, as well as any special requlrements regarding 

the Corm and content or the applications. When awards are sought ln connection with 

proposed class action settlement.$, counsel should rue their appllc&tlons in advance of 

the hearing under Ped. R. Civ. P. 23(e); class members may then make a more informed 

decision regarding the proposed settlement and, if they wlsh, contest the amount of fees 

to be paid from the settlement fund. Sometlrnes an interlm award of fees and expenses 

will 00 appropriate; 1.n such cases, the. court may wish to award Jess than run compensation 

fo r tho services to date and to provide that the interim award is conditional, subject 

to reevaluation at the conclusion of the litigation. 

23. The hlterrelationshlp between taxable costs and expenses chargeable as part 
of attorneys' fees i:; discussed In Bartell, Taxation of Costs and Awards or Expenses 
In Pederal Court, 101 P.R.0. 553 (1984). 

24. For a thorough yet concise compilation or cases, see Bartell, Federal Court 
Awards of Attorneys' Pees, 2 C ivil Practice and Litigation In Federal and State Courts 
{ALI-ABA l984). Sec generally E. R. Larson, Federal Court Awards of Attornets Pees 
(1981). 

25. R.eference: MC L 1.4 7. 

26. Responding to White v. New Hampshire Department or Employment Security, 
455 U.S. 445 (1982), many courts havo adopted local rules fix ing a deadline tor flilog 
fee applications. For a brief discussion of the effeot of motions for attorneys' tees 
on appeo.labiUty, see S 25.3. 
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AppUcations; Documentation.. To the extent not previously tiled.'27 tlmc and 

expense recordS shou!d be summarized in the tee applications. The time records should 

renect tor each attorney the time spent for which compensation is sought, identifying 

the particular task or activity lnvolved and the date on which such services were 

perforined. Descrlptlons such as "telephone call" or "conference" are ordinarily 

inadequate; counsel should indicate the reason for the call or conference, the persons 

Involved, and, to the extent possible without waiving any privilege, so1ne general 

description of the subjects discussed. AJly individual contract$ or understandings wlth 

the clients regarding the fees to be charged should be submitted lo the court; and some 

courts have required that counsel support their indicated hourly rates by evidence ot 

tees charged other cllents during the same periods or time. 

When several attorneys are seeking fees, either In ttie same or separate 

applications, they may be required to provide the court with a compilation arranged by 

) each pertlcular task or (unction, Usting the hours and expenses (Including travel) claimed 

by each participating lawyer. This tabulation will enable the court to determine whether 

excessive or duplicative hours are being claimed with respect to the same conference, 

deposition, brier, or other activity.28 

) 

In some cases various rlrms representing common interests have joined in presenting 

a single application for tees. Tbe suggested hourly rates for each attorney are shown 

separately, as they would when different lawyers from the same firm have participated 

in a case. For purposes ot the fee application, however, the various Cir ms in errect ask 

to be treated as a single firm, requesting a fee that appropriately compensates the 

27. See $ 24.'l.l• recommending that time records l>c filed perlodically Wring the 
litigation. 

28. See ln re Fine Paper Antitrust Litigation, 98 P.R.D. 48 (E.D. Pa. 1983), aft•d 
ln part andrev'd ln part, 751 P.'l.d S62 (3d Cir. 1984). As a control aga1nst exaggeretlon 
fn the number of hours claimed, some courts have required that, tor each day in which 
hours are claimed to have been spent l.n the litigation, counsel also submit statements 
reflecting hours billed by them to other clients. 
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group for the results obtained in the Hght of the total hours spent by an. Whatever 

total fee Is tound reasonable by the court will then be divided by the group in a manner 

that reflects t heil" own evaluation or the respective contribution each made to the case, 

which may not necessarHy be in proportion to their hours .. tlmes-rate figures. This 

approach hes obvious advantages to the court and counsel ln avoiding the Internecine 

conructs that sometimes erupt among counsel at the conclusion of litigation . However, 

in such situations the judge should take special care to assure that the lack or competing 

applications does not diminish the integrity or the fee award prooess. 

Discovery. If tho documentation presented in support or foe applications Is 

sufficiently detailed and inclusive, formal discovery by or from the applicants will rarely 

be necessary. Sometimes, however, discovery may be warranted, as when there is reason 

to suspect that the number or hours claimed has been exaggerated or that unnecessary 

or cost .. Jnefficient activities may have been permitted under "patronage" agreements 

made in an effort to gain deslgt11,1.tion as lead counsel . Additionally, if o p.arty contests 

the fees being sought o.galnst It, many courts have permitted discovery into the hou1•s, 

lf not tho rates, charged in tho litigation by Its own c.ounset.29 

Bearings.. The nature and scope or the hearing to be held by the court win vary 

with the circumstances of the case. The dotermlnation of a fee award should not itself 

become major litigation. In many cases, the award can be mode on U1e basis ot the 

documentary materials furnished by the parties, together with the Judge's personal 

knowledge of the litigation. The parties, however, should be provided the opportunity 

29. er. In re Fine Paper Antitrust Litigation, '151 F.2<1 562, 587 (3d Cir. 1984) (not 
an abuse or djscretion to deny such discovery). Before awarding tees rrom a settlement 
tund, courts sometimes request counsel for the settling parties to submit for In camere 
ins(>QCtlon a sta tement regarding their own fees. This information can a ler t the court 
to dlscrepanc.les in the hours claimed by attorneys seeking compensation from the fund 
that require justification or explanation. 
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tor an evidentlary hearing whenever there ere contested Issues of fact,30 Recognl'liog 

the Inherent difficulties in ruling on a fee application when the safeguards or the 

adversarial process are not present, some judges in unusual cases have appointed special 

counsel to represent at the fee hearing the interests of class members or part ies under 

a disability. 

Special Referrals. IC fee requests are extensive. or vigorously contested, the 

court should consider appointing an expert under Ped. R. Evid, 706 or referring the 

applications to one or more special masters appointed under Fed. R. Civ. P. S3. The use 

or a tee committee, which may consist of lawyers and non-lawyers having no Interest 

In the case, may aid the court In evaluating voluminous applications. Courts ditfer on 

whether such a tee committee should Include any counsel who were Involved in the 

litigation. 

Settlements. To the extent posslble,31 the parties should attempt to settle 

) disputes regarding claims by a prevailing party for statutory attorneys' fees.32 Although 

claims In class actions tor fees from a common fund cannot be resolved by settlement, 

counsel may be urged to be. modest In their requests tor fees and to con.sider modifications 

to satisfy anticipated objections from class members. 

) 

30. To reduce the length of fee hearings, the court may employ techniques used 
to expedite other non-jury trials. The Federal Rules of Evidence apply to SllCh hearings. 
In ro Fine Paper Antitrust Litigation, 751 P.2d S62 (3d Cir. 1984). However, with the 
consent of the lltlgants, affidavits may 00 used In lieu of testimony in person or by 
deposition. 

31. See, however, SS 23,2-4 and 24 .12, cautioning that conflicts ot interest, In fact 
or In appearance, may arise It negotiations to settle claims: for attorneys' fees are 
conducted s imultaneously with negotiations to settle the dispute between the parties. 

32. Sten.son, 104 S. Ct. at 1SSO n.19 (1984.); Hensley, 103 S. Ct . at 1941. However, 
the settlement ts not binding upon the court, which for good reason-including the public 
perception of the appropriateness of the fees a.nd the range of awards In similar cases
ma.y reduce agr·eed fees to an acceptable level . Jones v. Amalgamated Warbasse Houses, 
Inc., 721 F .2d 881 (2d Cir. 1983), cert. denied, 104 S. Ct. 1929 (1984). 
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At the outset of any litigation In which It may be called upon to review or 

award attorneys fees, the court should institute procedures that will not only be useful 

In loter determining those awards but also deter wasteful expendi tures of time and 

money by counsel. Some controls may be appropriate in other cases as well; under Ped. 

R. Clv. P. 26 discovery Is to be conducted In ways that minimize expense, includJng 

the recs of counsel for all parties. 

24.21 Periodic PWnp. 

In cases In which succeS$ful counsel will be seeking fees from opposing pa.rtios or 

a common fund, contomporanoous time and expense records should be maintained, and 

summaries of these records should be filed at periodic intervals, such as every 60 days. 

Except tor good cause, the court should deny compensa tlon or reimbursement for items 

not reClected on these summaries. Prior to the conclusion of the lltlgation these reports 

generally are kept under seaJ,33 although from time to time they should be reviewed 

in camera by the judge (or a specially designated magistrate or master) to ascertain 

whether counsel are spending exce$Sivc time a nd money In the Utlgatlon.34 

33. ln statutory fee cases, however, it may be appropriate to dlsclose the totaJ 
number of hours r~rted-although not the particular acti,.,lties involved-to OJ){)OSlng 
parties who need to know their Potential exposure tor attorneys' fees before mt1.klng 
or accepting an offer of settlement. 

34. Like applica t ions at the end of the case, tho Interim reports should show for 
the various activities during the period-tor example, "preparing/reviewing brier on 
venue," or "deposition or J. Johnson11-the names of the attorneys involved, the hours 
claimed, suggested hourly rates, travel t ime, and expenses. 

188 



) 

) 

MCL 2d ATTORNEYS' FEES-CONTROL OP FEES S 24.22 

21.22 Guidelines. 

Particularly in cases with many attorneys, the court may wish to Indicate, either 

orally or In writing, Its expectations with respect to participation by counsel at 

conferences, depositions, and the Uke. Although any restriction on the number ot 

attorneys should be based on the circumstances of the particular litigation, some of 

the more common guidelines adopted to eliminate unnecessary fees ar•e the following: 

• court appearances. Only rare~y-for example, at the initial pre.trial 
conference and perhaps at the tinal pretrial conference-Should all counsel 
attend conferences and other pretrial court hearln~ . The court may not 
only relieve counsel from any obligation to be present when not needed, 
but also caution that fees wl.U not be awarded ror excessive attendance 
at such conrerences.35 In some cases the court may wish to indicate the 
maximum number of COU!l$el who will be compensated for participating In 
a given conference, absent unusual circumstances. Similar Umitatlons 
regarding the number of attorneys who wlll participate in the trial may 
atso be appropriate. 

• depositions. Like pretrial conferences, depositions are often over-attended. 
Rarely should more than three attorneys with a common Interest and 
position be present at a deposltlo1i; frequently one attorney for each side 
will suffice. ln selecting which attorneys should conduct a particular 
deposition, care should be taken to minimize travel t ime and expense. 

• drafting a nd rewlewlng documents. Special caution must be taken In cases 
with many counsel to avoid excessive and duplicative time spent In drafting 
and reviewing discovery requests, briefs, statements or propo.wd facts, and 
other documents. Unless counsel exercise restraint, the number of hours 
spent ln multi-party ca.ses on such matters can be absurd. No s ta ndard 
of general application can fairly establish how many attorneys are needed 
to draft or review a glven document; but counsel should understand that 
the court will not approve payment for an unreasonable numl>cr of hours 
spent In such activities. 

• rates by function. Senior partners should spend time only on matters that 
deserve t heir attention-and merit their hourly rate. When doing work 
that reasonably could bo performed by a.n associate or paralegal in 
approximately the same time, the senior attorney should be corll)ensated 
only at the rate of such an associate or paralegat.36 The courts are not 
ln accord as to the proper billing rate for travel time; In any event, 
unnecessary travel should not be compensated or reimbursed. 

35. ~ In re Fine Paper Antitrust Litigation, 751 F.2<1 562, 595 (3d Cir. 1984). 

36. Id. at 593. 
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24.23 Responsibilities or Designated Counsel. 

Le.ad and liaison counsel are responsible tor seeing the t work is performed in cm 

etricient and economical manner. Only those persons reasonably necessory to do a 

given task should be assigned to it. In selecting the persons to perform some function, 

consideration must be given not only to the skiUs required but also to the cost, 

considering hourly rates and trave1.37 Lead counsel should advise ot-her attorneys when 

their participation in conferences and hearings will be needed; attorneys shou ld understand 

that, if not asked to be present, their attendance at such l'OOOtln-.gs and at depositions 

wlU not ordinarily be treated by the court as compensable. 

As discu$Sed in S 20,222, sound judgment and discretion must be axerclsed by 

lead and liaison counsel In communicating with other attorneys in the group. Periodic, 

concise notices and reports of major activJtles In the litigation are ~ful in keeping 

other counsel Informed, particularly tr they may be called upon to (X1rform a.,slgned 

tasks trom time. to time, such as conducting a deposition. Howcvo1·, furnishing all 

counsel with copies of all brie fs, motions, order$, correspondence, and the Jlke will be 

Inefficient and uneconomical-one of the principal reasons for designating counsel to 

act on behalf of others Is to save the time th11t would be wasted it many attorneys had 

to read Identical documents. Lead a nd Liaison counsel should, therefore, be selective 

in distrlbultng materials. lo some cases, counsel may save time end money by circulating 

only the first [)68'8: of most documents; the balance of such documents, of course, would 

be avalJable on request. It counsel understand that the court will not approve fees 

for t ime spent in reviewing the wor·k of others-cssentlally to keep Informed-they will 

appreciate not receiving unnecessary "informational" materials. 

37. The first oblig-atlon ts to see that the work is done property. At times the 
services or attorneys with high hourly rates will be justified. It, however, the same 
work can be performed just as effectively and efficiently by other attorneys, counsel 
are expected to be: cost-conscious, as they should be when being paid by their own c lien ts. 
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As s tatod in 28 u.s.c. S 1291, appeals may generally be taken only from "rinat 

decisions." The statute Is designed to conserve judicial energy at all levels and to 

eliminate the delay, harassment, and cost that would result from a succession ot separate 

Interlocutory appeals Crom various ruHngs made during the course ot litlgatlon.2 

Indiscriminate attempts to seek Interlocutory appellate review may trustrete this policy, 

especially In coffl)lex cases in which the court may make nu1nerous rulings during pretrial 

1. Rererences MCL 1.43. 

2. Catlin v. United States, 324 U.S. 229 0945); Cobbledick ,.,, United States, 309 
U.S. 323 (1940). 
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proceedings and In which one or more of the litigants may have groat resources and 

little interest In expeditiously resolving the litigation. 

On the other hand, appropriate invocation or thE! exceptions to the finaJ judgment 

rule may be of great va.lue ln reducing the ti.me and expense-which may be enormous 

In some complex litigation-that otherwise would be spent if all claims and ls:n.1es had to 

be OOtermlned betore any appellate review. 

When appeaJability dQ{)ends upon the entry of a discretionary order at the trial 

level-such as an order under Fed. R. Clv. P. 54(b), 28 O.S.C. 1292(b), or a state 

certification procedure3-the district judge should not only consider carefully the 

applic.abJe legal criteria for the order, but should also weigh the value of an early 

appellate ruling, whether affirming ot reversing, against the problems of review on an 

Incomplete record, the possibility or mootness resulting from subsequent events, and the 

potential for delay and disruption In pretrial proceedings during the 8,ppenate process. 

Appellate courts should be receptive to appeals certified under 28 U.S.C. S 1292(b) In 

major complex litigation and, recognizing the substantial Impact their rullng moy have 

on the scope and extent of fur ther proceedings, should attempt to expedite their 

consideration and decision In such cases.◄ 

3. Several states authorize their appellate courts to do<:lde questions of controlling 
.9tate law certified by federal district courts. See

1 
e.g., Ala. R. App. P. 18, Idaho App. 

R. l2.l, Md. Code S 12-601 (1974); er. Ool. Const., Art. IV, S 11(9) (Delaware Supreme 
Court may accept certification (rom United States District Court for the District or 
Delaware, but not from other federal courts). In states permitting certification only by 
an appellate court, the district court may wish to consider certirylng the ls:sue to the 
court or appeals under 28 U.S.C. S 129l(b), coupled with a suggestion (or certification 
to the appropriate state court. 

4. Courts or oppeals are to take aU necessary and proper steps to avoid delays in 
the disposition or appeals In complex cases. See Resolution, Judicial Conference of 
the United States, Reports or the Judicial Conference 197l, p. 73-74. The trial judge 
is responsible for certlrying to the appellate court that the case has been givon spQCl&l 
supervision under the terms or the Resolution. 
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15.11 Collateral Order Doctrine. 

Under Cohen v. Beneftcla.11.ndus. ~Corp., orders that "finally determine claims 

of right separable from, and collateral to, rights asserted 1n the action, too importtrnt 

to be denied review and too independent of the cause Itself to requtre that appell11te 

consideration be deferred until the whole case is adjudicated" are treated as final and 

thus appealable under 28 O.S.C. S l'l91,5 The Supreme Court has, however, emphasized 

that appellate review under th1s doctrine Is reserved for exceptional clrcumstBnces and 

that, at a mlnlmum, the order of the trial court must (1) "conc.lusively det(trmine the 

disputed question," (2) "'resolve an i~rtant issue completely separate from the merits 

of the action," and (3) "be effectively unrevlewoble on appeal Crom Cinal judgtnent.'16 

tn vtew of the limitations on the Cohen doctrine, the di.strict court should, if It 

desires immediate appellate review, consider whether Its order may be certlried for 

appeal under 28 U.S.C. S 1292{b) or Fed. R. Civ. P. 54(b). See SS 25.13, 25.14. For 

) like reason, counsel attempting to obtain appellate review of a collateral order should 

) 

5. 337 U.S. 541, 546 (1949). See alSo Eisen v. Carlisle & Jacquelin, 417 U.S. 156 
(1974) {order directing de[endants to bear part or costs or Fed. R. Clv. P. 23 notice 
held appealable), and Moses fl. Cone Memorial BOSp. v. Mercury Const. Corp., 460 U.S. 
1 (1983) (order staying federal suit for arbitration pendJng state court proceedings he:ld 
appealable). Whether the right to appeal Crom a Cohen .. type order ts lost if the appeal 
ls not taken immediately ls not clear. 

6. COO{)ers & Lybrand v. Livesay, 437 U.S. 463, 467 (1978) {order denying class 
certification held not appealable). Mindful or the constraints placed by Coopers &. 
Lybrand, appeUete courts have declined to review interlocutory orders restricting 
communications with' class members, Lewis v. Bloomsburg Mills, ln~., 608 P.2d 971 (4th 
Cir. 1979); awarding Interim attorneys' fees, Hlllery v. Rushen, 702 P.2d 848 (9th C ir. 
1983); directing class counsel to create a list of cla$S members at their own expens:e, 
Judd v. First Ped. Sav. de Loan Ass'n, 599 F.2d 820 (7th Clr. 1979); and transferring 
the action to enother district court because of a· Corum selection clause, Nascone v. 
Spudnuts, 735 F.2d 763 (3d Cir. 1984). But ef. Coastal Steel Corp. v. TIighman 
Wbeelabrator Lid., 709 P.2d 190 (3d Cir.), cert. denied, 104 S. Ct, 349 (1983) {order 
permitting meilntenance ot suit despite forum selection clause requiring ectlon be brought 
in foreign country held appealable). For a brief discussion of the appeale:blUty or orders 
on motions to disqualify coun~l, see S 20.23. 
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consider seeking review by special wrh l.n the aHernatlve.7 See S 25.lS. Although 

these exceptions to the rules of appealabUity are not interchangeable, one can rarely 

t>o certain whether the Cohen doctrine applies In particular cases. 

Absent a stay from the court or ft()()eals, review of collateral orders does not 

deprive t.he trial court of jurisdiction over other proceedings In the c~se. In deciding 

whether to suspend or alter the pretrial and trlal proceedings pending an appellate 

ruling, the district court should consider both the likelihood and consequences of a 

reversal. 

2s.12 Appeals under 28 o.s.c. S 1292(a). 

Special itatutory authorization ls given for Interlocutory appeal frorn various 

orders with respect to recelvershl~, admlralty decrees, and orders granting or denying 

preliminary injunctions.a 28 U.S.C. S 1292(a). Although such appeals are a matter of 

right-neither the district court nor the court of appeals ls vested with any discretion 

to forbid or refuse to hear the appeal-the opportunity for review Is not lost by failure 

to take the Interlocutory appeat,9 and the standard for review may be more. limited than 

If the same basic Issue were presented after final adjudication. AccordJngly, the parties 

should ordinarily forgo their option to take an Interlocutory appeal under S 1292(a.) 

unless the issue may bocome moot , the immediate consequences of the ruling are severe, 

or early appellate review may arrect sl_gnl!icantly further proceedings In the case. 

7. Some appellate courts will treat appeals outside the scope o! the collateral 
order doctrine as petitions for Sf)O(l:ial wrlts. See e.g., Cheyney State College Faculty 
v. Hufstedler, 703 F.2d 732, 736 (3d Cir. 1983) (~isoretionary with court of appeal3). 

8, See also 28 U.S.C. S 1292(c)(2), tor appeals to the Court of AppealS for the 
Federal C 1rcu1t in civil actions tor patent Infringement prior to an accounting for 
damages. 'Tho present status of interlocutory appeals in bankruptcy matters Is uncertain. 
See, ~-, 16 C. WrJght, A. Miller, E. Cooper & S. Gressman, Federa.1 Practice and 
Proce re S 3926. 

9. See casos cited ond discussion In 16 C. Wright, A. Miller, £. Cooper &; E. 
Gressman, Federal Practice and Procedure S 3921. 
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I( a.n early decision from the court of appeats on some issue would be valuable 

in c hart ing future proceedings but other interlocutory appeals would not be authorized, 

counsel may be able- for example, by amending a compla int to seek preliminary injunctive 

relief- to use S t'29'2(a) as a device to insure Immediate eppoalabil ity. Orders cont rolling 

the conduct or litigation on matters of procedure, howeve.r, c:wen if stated as directions 

to the parties or counsol, are not treated as lnjunetlons subject to S 1292(a)(l))O 

25.13 Appe,,ls under 28 O.S.C. S 1292(b). 

Under 28 U.S .C. S 129'2(b)1 an appeal may be taken, it pennltted by both th.a 

district court and the court or a.ppe.a.ls, from an Interlocutory order that "invol ves a 

controlling question or la w as to which there is subs ta ntial ground for difference or 

opinion ... (if] an immediate appeal Crom the order may ma.terlaBy advance the ultimate 

termination of the Htlgatlon." Adopted with complex litigation In mlnd,ll this section 

provides a useful f'l\eehanlsm tor obtaining early appellate tevlew on a critical legal 

) i$S-Ue that may s implify or Shorten discovery or trial. 

ln deciding whether to make the certification under S 1292(b), the trial judge 

should consider the consequences upon tho litigation that t he various potential rulings 

by the appellate court may produce. Certification may, Cor example, be desirable if a 

reversal or the challenged order would substantially reduce the scope or ex-tent of 

further discovery or trial. £ven In such c ircumstances, however, the dls t"rict court may 

conclude that rnvcrsal is sufficiently unlikely that interlocutory review would probably 

be a waste of t ime. The decllna.tlon to make the certification under S 129Z(b) ls within 

the discretion or the trial judge.12 

10. See id. S 3922. 

11. See id. S 3929. 

) 12. See Id. S 3929. But see Fernandez-Roque v. Smlth, 671 F .2d 426 (lltb Cir . 1982). 
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If the district court believes that immediate review is desirable, then it should 

assure that the petition to appeal can be filed within the 10-dey period allowed by Fed. 

R. App. P, 5,13 Thea court can eftectlvely give the parties additional time: by Indicating 

ln the or der that it is prepared to make the appropri8te f indings under S U92(b) when 

requested by one of the parties. The court of appeals is under no obllgatfon to accept 

the appeat;l4 therefore, the district court's certificate should contain (in addition to 

the statutory rtndlngs) a concise statement of the controlling question of law •nd a 

meanlngru1 explanation why early review win materially advance the termination of the 

litigation.15 An alternative certificate under Ped. R. Civ. P. 54(b) may a lso be proper 

and de.slrable,16 

25.14 Appeals undel" Foo. R. Civ. P. 54(b). 

The provisions of Fed. R. Civ. P. S4(b) enable the district court to certify as 

Immediately appcalabte-to be appealed then or never17-c1eclsions that, although not 

di$()0Sinr; of the entire litigation, fu lly resolve one or more claims or the rlghts or 

liabilities of one or more parties. The opportunity tor such appeals often erlses in 

rootti-party, multi-claim Hrigation when the court grants a motion under Ped. R. Civ . P. 

12 or 56 or completes a seperate trial or a claim under Rule 42(b). The court should, 

however, carefully consider whether to enter the "express determination that there Is 

no Ju.st reason tor delay" and the "express dkectlon for the entry or judgment" that 

13. The time limit for the petition is Jurlsdlctlo1\al. !:&:, Atkins v. Scott, 597 F.2d 
872 (4th C ir. 1979). 

14. Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978) (appeal may be decline<I for 
any reason, Including docket congestion). 

15. The local rules of some courts or appeals require a precise statement by the 
trlal judge of this controlling question. See, e.g., 3d Cir. R. 23. 

16. See CAB v. Tour Travel Enter., Inc., 60S F.2d 998 (7th C ir. 1979); er. Morrl.son-
KnudsenCO. v. Arche.r, 6S5 F,2d 962 (9th Cir. 1981). -

17. See, e.g., Loe.al P - 171, Amalgamated Meat Cutters v. Tho1npson Parms Co., 642 
F.2d 1065, 1071 n.7 (7t~ Cir. 1981). 
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are required under Rule 54(b). A number of factors may be rel evant; ultimately the 

matter Is entrusted to the discretion of tho trial court, to be exe.rcised in an equitable 

manner that promotes sound Judicial administration at both the trial and a,ppellate 

tevets. 18 

Special attention should be given to the situation that orlses In class actions and 

other multl--party cases when a finding of llablllty Is made in favor of the olass or 

group, whether upon motion or after trial. Apl)Qllate review of this decision before 

proceeding to trfal (or dts:covery) regarding damages may be highly desirable. ln such 

circumstances, however, a determination of damages for at l east one membe.r of the 

class or group win generally be needed before an appeal mt1y be taken under Rule 

S4(b). 19 lC both sides desire Immediate appeal, they may be able to stipulate the 

da:mages for one class member or party; otherwise, It may be necessary to dater the 

appeel until dameges are determined for someone by summary judgment ot trial. 

) 25.15 Special Wrlu. 

interlocutory review may occasionally b0 obtained through applications for writs 

of mandamus, prohlbltlon, and other "extraordinary" wrlt.s. 20 These procedures are. not 

to be used as a SUb$titute for appeal or merely to correct asserted errors in the 

management of Utlgation in the trial court, for this would thwart the policy against 

18. Soe Curtiss-Wright Corp . v. General Elec. Co., 446 O.S. 1 (1980)j Sears, Roebuck 
le Co. v-:7ilackey, 351 u.s. 427 (1956). 

19. ~ Liberty Mui. Ins. Co. v. Wetzel, 424 U.S. 737 (1976) (finding ol llabili\y 
without resolvlng any of claims tor relief held not appeelabla. under Rule 54.(b)). However, 
orders for transfer of title to property may, without awaiting damage determinations, 
be appeal.able under Forgay v. Conrad, 47 U.S. '201 (1848), or perhaps under 28 U.S.C. 
S 129l(a). 

) 20. See Ped. R. App. P. 21; is u.s.c . S 1651; cf. Fed. R. Clv. P. 8l(b). 
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piecemeal reviews.21 Appellate courts rarely grant these writs,22 limiting thQm to 

situations in which the trial court has clearly committed legaJ error and relief cannot as 

a practical matter be obtained through other means.23 

Nevertheless, the need sometimes arises for interlocutory review or an order 

having serious and irremediable consequences, and these special writs may provide the 

only effective means for obtaining appcllato review. Appellate courts have, for exa~le, 

granted writs to require that a demand for trial by jury be honored/l4 to vacate orders 

restricting communications with class membets,25 and to uphold claims of sovereign 

immunlty.26 The writ of mandamus may also be used to exercise supervlsory control 

over the trial court and to correct a "clear abuse of discretion1127 concerning such 

matters as claims of privilege28 or work product lmmunlty.29 If the availability of 

other methods tor obtaining interlocutory review Is unclear, counsel Should consider 

21. WiU v. United Stales, 389 U.S. 90 (1967). 

22. As the Supreme Court said in Allie<! Chem. Corp. v. Daiflon, Inc., 449 O.S. 33, 
36 (1980), "Jn s.hort, our eases have answeL·~d the question as to the avaUability of 
mande:mus ... with the refrain: 'What never? Well, hardly over!'" 

23. Kerr v. United States Oistrict Cou1·t, 4'26 U.S. 394 (1976). 

24 . !:I:, Dairy Queen, lnc. v. Wood, 369 U.S. 469 (1962); Beacon Theet-res, Inc. v. 
Westover, 359 U.S. 500 (1959). 

25. !:&,, Coles v. Marsh, 560 F.2d 186 (3d Cir.), cert. denied, 434 U.S. 985 (1977). 

26. !:&,, Spacil v. Crowe, 489 P.2d 614 (5th Cir. 1974). 

27. ~ L8 Buy v. Howes Leather Co., 352 U.S. 2-49 (1957) (impr~r referral to 
special master). 

28. ~~, Jenkins v. Welnshienk, 670 F.2d 915 (10th C ir. 1982); Rowley v. McMIilan, 
502 F.2aTI26 (4th Cir. 1974); Harper ~ Row PubllShers, Inc. v. Decker, 423 F.2d 487 
(7th Cir. 1970), a!f'd per curiam, 400 U.S. 348 (1971). 

29. !:&,, Bogoslan v. Gu JC Oil Corp., 738 f .2d 587 (3d Cir. 1984). 
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adding to their appeal an alternative application for a special wrlt,30 

25.16 Proceedings While Appeal Pending. 

S 25.IS 

Jntertocutory appeal, whether by right or by pet mlsslon, does not ordina rily deprive 

the tt-ial court of jurisdiction except with respect to the matters that are tho subject 

of the appeet,31 Notwithstanding the pendency of an interlocutory appeal, the case 

should usually proceed as schccl.lled through discovery ond other pretrial steps toward 

trial. Depending, however, upon the nature of the Issue before the appellate court, 

suspending some por tion of the proceedings or alter ing the sequence ln which fur ther 

activities In the litiiatlon are conducted ma,y be appropriate. Even it the trlal court has 

lo eff~t sponsored an appeal by making a certlrlcatlon under 28 U.S.C . S 1292(b), somo 

matters may be handled etrielently and economically while t he appeal is pursued. 

25.Z COORDINATION IN APPELLATE PRACTICE. 

.21 
• 22 
.23 

Oe,signatJon or Single Panel 
Pre-o.rgument Conferences . 
Role of Lead Counsel 

zs.n Designation or Single Panel. 

. . 

. . . . . 
199 
200 
201 

Appellate revie w 1.$ sometimes sought se\!eral times <luring the course of complex 

litigation. The court or appeals should designate a single panc.t to consider, to the 

e xtent possible, a.U appeals and reviews arising In the case . This procedure avoids the 

need for several different ju<tces to s tudy tho issues and the tactual context o f the 

30. See, e .g., l.n re Ceme1U Antitrust Litigation, 673 F.2d 1020 (9th Cir. 1982) 
(Judge's recusal rcviewable by mandamus, but not by S 1292.(b)), a ff 'd under 28 U.S.C . 
S 1297 sub nom. Ari7..ona v. Ash Grove Cement Co., 459 U.S. 1190 (1983). 

31. See 9 J . Moore, B. Ward, 6: J . Lucas, Moore's Federal Practice t 203.11, at 3-
54; Taylor v. Sterrett, 640 P.2d 663 (5th Clr. 1981). 
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litlgatlon.32 The pa1~el can become familillr with the case and more readily appreelate 

the interrelationship of the various matters presented to it. 

When initiating the first appellate review in a cort'()lex ease, therefore, counsel 

should alert the court of appeals to tho possibility or later appeals, whether In the 

same <Ja.se or In related cases. Information pertinent to the possible disqualification or 
judges should be provided at the outset with respect to aJI cases that are part or the 

litigation, not just those involved in the rlrst appeal; otherwise a later a,ppe.al ,nay have 

to go to another panel. Special problems with regard to dJsqualification erlse ln class 

actlons;33 if tho first appeal ls taken before class certification has been considered, 

some des,cription should be given to the appellttte court or the types of persons or 

co~anles that would likely be in the class if one were certified. 

25.22 Pre-e.rgument Conferences. 

Under Fed. R. App, P. 33, an appellate court may (either on motion or sua S1>0nte) 

conveno a pre-argument conference to coMlder such m&tters as s implification ot the 

issues, coordination or briefs, and brlering s,chedules. Particularly in co~lex Htlgetlon 

with multiple appeals or related petitions tor review or agency actions concerning 

overlapping issues, coul\$el may wish to move tor such a contoronce In conjunction with, 

or soon after, filing their notice of appeal. An early conference will enable the court 

and counsel the opportunity to take full advantage ot thls procedure in managing the 

appeUete process. 

32. An interesting variation in this procedure occurred in the Corrugated Container 
Antitrust Litigation. The Chief Judge or the Pltth Circuit designated the first panel 
that consider~ an appeal in the case to hear au sub:requcnt 8.W(!als. Following the 
division ot the Firth Clrcult Into the Pifth and Eleventh Cir,cuits:, all subsequent appeals 
were directed to a panel or "oow" Fifth Circuit judges th.at considered the tirst matter 
to arise In the case after the circuit division. Between L9J9 and 1982, these two 
panels heard III total of ten appeals. 

33. Cf, In re Cement Antitrust Litigation, 688 F.2d 1297 (9th Cir. 1982), att1d under 
28 u.s.c-:-r 1297 sub nom. Arizona v. United Statas Olstrlct Court, 459 U.S. 1191 (1983), 
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Although rarely used in most c ircuits, pre-argument conferences can serve several 

valuable purposes. The court may decide to establish unified and coordinated briefing 

scho-dules in cases involving rrNHiple appeals and petitions. Peripheral or weak Issues 

may be exposed and eliminated; the Law on other questions may be so clear tha t 

exposition in the briefs is unnecessary. The court may, moreover, be willing to Indicate 

the topics that preliminarily appear to be most significant to It and on which counsel 

should focus thelr primary attention In the briefs. Jurisdictional questions, including 

problems of mootness or lack of finality or the underlying orders, can be addressed and 

p,o.rhaps resolved before proceeding with briefs on the mer its. 

25.33 Role of Lead Counsel. 

Counsel with leadership rotes in the trlal court generally should al.So take the 

lead in coordinating appellate efforts on behalf of parties with common or similar 

interests. However, appellate responslbllltle& Should sometimes be placed on attorneys 

) other than those primarily involved in conducting the litigation. Counsel should make 

every eftort to resolve their disagreements without Involving the court. If disagreements 

regarding appellate representation or strategy must be resolved by the court, the trial 

Judge should consider referring the matter to another judge of the court. 

) 

25.3 ENTRY OP PINAL JUD0Ml!N1'. 

Under Ped. R. Civ. P. 58 the final judgment must be set torth on a sepa~ate 

document34 a nd ls effective only when entered by the C lerk In accordance with Rule 

79 ,35 The time tor appeal does not begin to run until both of these conditions have 

34. rr the terms of the final judgment wlll run several pages in length, as will 
frequently be true in class actions and cases involving equitable relief, a good practice 
is to prepare for signature a single cover sheet th.at refers to a nd adopts the additional 
provisions which are set Cort-h in appendices. 

3S. Tl'le. requlrement can be waived by the parties. Bankers Trust Co. v. Mallis, 
435 U.S. 381 (1978). 
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been met.36 Even after the judgment has been signed ond filOO, it ceases to be final 

until the court rules on timely-tiled motions for judgment notwitl\Standing tho verdict, 

to emend or make addltlonal findings of fact, for ft new trial~ or to amend judgment,37 

The.sa post-judgment motions, therefore, should be acted on specifically and without 

undue delay. Post- judgment motions may affect eppealabitity of other cases consolidated 

tor triat.38 

The final judgment In class ectlon.i; must describe the class with sufricient 

specificity to identify those bound by the decision. Pe<I. R. Civ. P. 23(c)(3). In 

actions maintained under Ruh~ 23(b)(3) e list Should be eo~lled, and referred to in the 

judg~nt, t het identities the porson.s who were sent Individual notice and did not timely 

e lect to be excluded rrom the class . 

25.4 O!SPOSITION OF MATERIALS. 

Materials filed with the court in complex litigation during discover y or trial may 

be voluminous. Most courts by local rule or order provido that, efter the Ume for 

appeal has expired, the portles are permitted-if not dirceted-to remove many of the 

document,s o.nd other exhibits. 

36. United States v. lndrelunas, 411 U.S. 216 {1973). 

37. Griggs v. Provident Consumer 01.scount Co., 459 U.S. 56 (1982). The to.w is 
unsettled whether the pcndcncy or a motion for attorneys' fees suspends the finality of 
the judgment on which it is premised. Compare West v. Keve, 721 P.2<1 91 (3d Clr. 
1983), and Cox v. Plood, 683 F.2d 330 (10th Cir. 1982) (holding that Judgments finally 
disposing or the merits are final and appeal.able even though questions relating to fees 
are unresolved), with Holmes v. J . Ray McDermott &. Co., 682 F.2d 1143 (5th C lr. 1982), 
oert. denied, 459 U.S. ll07 ( 1983) (impact or pending motion for foo.s depends on nature 
.and basis of fee request). Unle.5$ the law in their circuit is cleor, counsel desiring to 
appeal should probably file a notice or appeal Arter entry or the undorlylng judgment and 
a second notice arter the request is ruled uponi otherwise, the eppcal might be dismissed 
as untime ly. See Jronworket'$' Local 75 v. Madison Industries, Inc., 733 F .2d 656 (9th 
Cir. 1984). -

38. Harcon Berge Co. v. D &: G. Boat Rentals, Inc., 746 F.2d 278 (5th Cir. 1984) 
(timely post-judgment motion In one case nullified prior notice or appeal in other 
consolidated cases; absent new notices t,1(ter entTy or amended judgment, appellate court 
lacked jurisdiction), reh'S: granted, 7&0 r.2d 86 (5th Cir. 1985). 
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txhlblts gathered or compiled et groat expense in the ca.-.e may, however, be 

needed by parties In other lltigt:1tlon, whether presently pending or not. ln complex 

litigation the court should therefore be hesitant to authorize Immediate destruction or 

documents and other exhibits. Items permitted to be withdrawn from the court should 

usually be retained by the parties for a reasonable period of time so that, If shown to 

be needed in other litigation, they could be produced without undue expense or delay. 
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Although not every class ac Hon is c.omptex, each case in which claims are made 

by or against a class presents spacial problems or llltlnagement. Once class allegations 

are made, consideration must be given to the rights or the putative c lass members , by 

definition too numerous to be joined a.s parties. Various decisions- such as whether to 

dismiss or compromise, whether to appeal, and whether to abandon the class claims-are 

1. Although defendant classes are sometimes certified and occasionaJiy a request 
for class certification Js made by an adversary rather then by the person seeking to be 
a class reprcsontatlve, the typical class action is one: in which the plaintiffs are seeking 
to be. recognized as representatives or a plaintiff c lass . For convenience, S 30 of MCL 
2d ls written in this modal context, but the prin<iiptes are generally applicable in the 
other variants, Including case.\ brought as derivative actions under Fed. R. Civ. P . 23,1. 

205 



5 30 Cl&$$ Actions MCL 2d 

no longer wholly within the control or tho litigants. The attorneys and parties seeking 

to represent the class assume fiduciar y responsibilities to the class; and to a degree 

the court also is called upon to protect the i nterests or the <:lass. 

Although class actions <X)ntinue to provoke controversy wi thin the profession, it 

Js the responslblll ty or the court to assure that Ped. R. C iv. P. 23 sel'ves its intcndc<I 

salutary purposes end becomes neither a mere tactical device nor an impossible burden 

on overcrowded dockets,2 

30.1 CERTIFICATION. 

.11 T iming •. • . 

. 12 Discovery •• . 

.13 Hearings .. . . 

.14 C lass Oeflnh ion 

.15 Selection of Representatives, Counsel, 
and Cases ••••• . • . • 

. 16 Multlple Classes; Subclasses • 

.17 C lasses tor Speclal fssues 

. 18 R.econslderatlon . ..•.. .• 

. . . 

. . . 

206 
210 
212 
213 

215 
216 
217 
218 

Oooldlng whether to certiry a class and defining its membership ere rulings that 

orton prove as Important as those on the substantive issues. They typically affect the 

scope and timing ot dlscovery, the duration and expense or litigation, the sums at stake, 

end .sometimes even the methods ot proof on t he merits. The decision on whether or not 

to certify a class should be made carefully, on the bMIS or $UUicient informat ion, and 

st nn early s tage in the c.ase. 

30.11 Timing.3 

Fed. R. Civ. P. 23(cX1) directs the court to determine ''as soon as practlc8ble" 

whether e n action is to be maintained on behalf ot or agains t a class. Barty class 

2. The focus of this chapter is on the techniques and procedures that are useful 
In managing c lass actions. H. Newberg , Newberg on Class Actions (2d Ed.), is a helpful 
resource tor locaclng cases on (>.ffr tlcut.ar problems. 

3. Retere nce: MCL 1.40, 1,401, 2.10, 2.11. 
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determination enables the parties and th~ court to know whst is really at stake, 

eliminates unproductive squabbles over the scope of discovery, save.~ the time and 

expense that might be wasted on matters not properly involved in the litigation, starts 

statutes or limitation running again If a class ls not C(lrtified, and exposes potential 

confllcts that mlgM result in disqualification or the Judge or the attorneys. 

How soon It is "practicable" to rule on class certification depends on the 

elrcumstances or the case. It the plaintiff has an idiosyncratic personal c laim or Is 

obviously not a member of the a lleged cLa.ss, quick denial of class status l"l\3Y be 

appropr iate. Conversely, a suit challeoglng the LegaUty of a uniformly applied law, 

regulation, or governmental policy may so clearly satisfy Rule 23 that extensive discovery 

or other pre-certification proceedings are unnecessary. However, most cases with c lass 

allegations fall between these extremes; a nd ln some or the large antitrust, employment 

discrimination, a nd securities class actions, substantial discovery may bo needed to 

) refine th8 Issues and to furnish the factual predicates betore an lnformed OOtermination 

can be made regarding certificstlon of a class. 

) 

Parties sometimes ask for an obviously premature class certification, arguing that 

it may be vacated it later developments show a class sb.oold not have been formed. 

This approach is generally unwise, particularly if members of the cl.ass wiU learn of 

certification by forma l notice or otherwise. Although Ped. R. Civ. P. 23(c)(l) permits 

amendment of class orders prior to tho final decision on the merlts, that power docs 

not lessen the court 's obllgatlon to observe- the requirements of Rule 23(a) and (b). 

Undesirable consequences result when an expansive class, formed on Insufficient 

information, must later be decertified or r~defln&<J. Substantial time and expense may 

be wasted on discovery wlth respect to matters affecting persons who lttter are excluded 

from the case. Those eliminated from the litigation as e result of decerUticatlon or 
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reduction in the size of a class may be confused, unsure what they should do next.4 

IC relief ls obtained for a reduced class, those who were initially in the larger class 

may attempt to reverse the decision that excluded them from the class; such a reversal 

meay be particularly troublesome if the relief was obtained by settleme,a. Although 

Rule 23Cc)(l) permits alteration or a c1ass decision that prove, to have be-en made in 

error, it should not be used to justify IU--advlsed, premature consideration of the 

important question ot class certitleation. 

To be! able to make a class deterrnlnt1 tion as soon as practicable and, in turn, 

to facilitate the rapid accumulation or facts bearing on class lssues, the court should 

become involved early in the Litigation in developing a schedule for re.~lving Ruic 23 

l.ssues. Through pretrial conferences, discovery and sche<NUng orders, and other 

management techniques, the court may fairly force the parties to develop the class 

issues with dlspetch.s 

The court need not-and In some s ituations should not-wait for the parties to 

make class allegations In the pleadings or by motlon.6 Litigants have occaslonaHy 

th.rcate.ned to add class allegations to extort excessive setttemenl$ or individual clalms.7 

tf class anegatlon.s have not been made although class action treatment appears warranted, 

4. For those excluded from the class, the statute or limitations, which was tolled 
by the CiJing of the class complaint, beg·ins to run again. See Chardon v. Soto, 462 U.S. 
650 (1983); Crown, Cork & Seal Co. v. Parker, 462 U.s.,-n (1983); American Pipe & 
Construction Co. v. Utah, 414 U.S. 538 (1974). 

5. Some district courts have local rules thBt provide a short poriod-typlcally 30 
to 90 days-within which the plaintiff must file a class certification motion. These 
rules commendably force all parties to focus early on class action issues. Rowcver, In 
some cases these time limits will be too short. Counsel Should make known any requests 
for additional time at the Initial conference or as soon thereatter as the need is known. 

6, See Citizens 8nvtl, Council v. Volp,8, 364 F. Supp. 286, 288 (D. Kan. 1913), 
r:tf'd, 484 F .2d 870 (10th Cir. 1973), cert. denied, 416 U.S. 936 (1974); Huff v. N. D. 

ass Co., 485 P.2d 710, 712 (5th Cir. T§"7!J (en bane). But see Wilson v. Zarhadnlck, 
534 F.2d 55 (5th C ir. 1976). 

7. er. Shelton v. Pe.rgo, lnc., 582 F.2d 1298 {4th Cir . 1978) (pre-certification 
settlementor Individual claims, d1smlsslng class claims without prejudice). 
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the court may call upon the parties to show cause why the case should not be certi fied, 

directing that no settlement be made prlol" to this determination. However. the court 

should be cautious abOut entrusting to a reluctant party or attorney the responsibility 

or presenting claims on behalf or a class, and ln some cases other members of the 

putative class should be given the opportunity to Intervene to seek to become class 

representat ives. 

Frequently a defendant , before certification, will move to dismiss the plalntiHs' 

claims under Ped. R. Civ. P. 12 or for summary judgment on those claims under Fed, 

R. Clv. P. 56. Cssues regarding certitlca tion or a class should, If rlpe. for decision, be 

decided before a ny ruling under Rule 11 or 56 is made . Orten, however, the court not 

only may, t>ut should, rule on motions under Rule 12 or 56 without awaiting etas, 

certification, For example, the court should rarely postpone a ruling that it lacks 

jurisdiction over the subject matter or the parties. Similarly, defects in venue or 

) service or process should ordinarily be corrocted before the case ls permitted to proceed, 

even If it involve:; cltlss claims. RuUng,s that dismiss particular parties or claims or 

that caU for more definite s tatements will help to clarify the c laims of the named 

pa.rties a nd thus focus consideration on the requirements or Fed. n. Civ . P. 23(a) and (b). 

) 

A more difficult problem is presented if, prior to consideration or class 

certification, the court ls asked to rule on root ions under Rules 12 and 56 tht'lt, If 

granted, would either terminate the litigation or constitute a final determination reger<llng 

tho merits of the claims or defenses. If such motions are granted before a class Is 

certified, the ruling binds just the individual parties, with only prece<lential effect on 

class members, a nd the issue of class certification has In essence been made contingent 

on the merits of the representative's own cose.8 Grantlfli such a motion after a c lass 

has bee:n certified forecloses future litigation by other members or the class. 1f the 

8. See Consor v. Occidental Li(e Ins . Co., 469 F. Supp. 1110 (N.D. Tex. 1979). 
'T'hese concerns &l'e based on observat ions In cases like Eisen v. Carlisle lie Jacquelin, 
417 U.S. 156 (1974), and Long v. Sapp, 502 F.2d 34 (5th Cir. 1974). 
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r-ullng depends In any respect upon the decision on class certlflcatlon- 1r. for example, 

additional discovery is n,oeded before summary judgment may fairly be considered with 

respect to cl8S$ claims-then the court ordinarily should defer its ruling until after the 

certification hearing is he1d. 

ln some situations, however, dispositive motions may appropriately be decided 

before class certification Is considered. For example, the defendants may be clearly 

entitled to dismissal of a c lass corrc>laint under Rule 12 or 56, and Investigation Into 

the matters bearing on Rule 23 would be costly and timc-eonsumll'lg. Not surprisingly 

in view or the difficulties a contre.ry conclusion would produce, pre--eertiCicatlon 

consideration of the merits of the case has bocn upheld os within the court's power,9 

The basic rationale Is that members or the putative class are not harmed in a 111oslng'' 

case by pretermission or the issue ot certification and thot. by filing the motion before 

a ruHng on the class issues, the dctondant has waived tho addJtlont1l protection that 

would have been ottorded by a Judgment against th6 class. IO The court, however, 

should approach such pre~crtification motions with caution and ensure that an adequate 

opportunity tor discovery on the critical i$sues has been allowed before considering 

motions tor summery judgments. 

30.12 Dbcovery.11 

The discovery program In cases broug.ht as class actions should be s tructured to 

raci.Utate an early decision ragardlng certification and enable discovery on the meriCs 

9. See, e.§., Roberts v. American Airlines, lnc., 526 P.2d 757 (7th Cir. 1975), 
cert. denied, 4C U.S. 951 (1976); Jackson v, Lynn, 506 P.2d 233 (D.c. Cir. 1974); cf. 
Haas v. Pittsburgh Nat'! Bank, 381 F. Supp. 801 (W.O. Pa. 1974), ~~ other grounds, 
526 F.2d 1083 (3d C ir. 1975), 

10. Courts occasionally have granted summary judgme11t in favor or a class 
representative before considering the question of class certltlcatlon. This practice 
should usually be avoided, Post-judgment cartlrlcation in favor of the class may not 
be [)OS$ible. Mo-reover, the potential use ot collateral estoppel may have inequlteble 
con.sequences s imilar to those of one-way Intervention, a practice that Ped. R. C iv. P. 
23(c)(3) was intended to prevent. 

11. Reference: MC L 1.40. 
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or the controversy to be conducted erficiefllly and 4eonomically. Sometimes the initial 

discovery should be limited to the requirements or Fed. n. Civ. P. 23(a) and (b) that are 

in dispute; a prompt ruling may then be made on whether the case should proceed a.~ a 

class action and a plan developed for conducting further discovery. 

Often, however, bifurcating discovery in this manner will be counterproductive . 

Discovery relating to "class Issues" is not always distinguishable from other discovery . 

Moreover , l he key question In class certification is often the slrnl1.arlty or dissimilarity 

of the claims or the representative parties to those or the class members-an inquiry 

that may require !>Orne diS<::overy on the ttmerits11 and development of the basic Jssues.12 

Nor will djscovery into matters arrecting other members or the putative class necessarily 

be wasted It a class ls not ce.rtlfled, for in many cases this information will be valuable 

as circumstantial evidence. Therefore, In deciding whether to give priority to discovery 

on class issues, the court .should consider lhe nature or the psrticular case. See S 21.41. 

) ;-\ny stay of merits discovery should be lifted promptly after co~1etlon or class dlsco\•ery. 

) 

Inquiry into the clalm1, of one or more of the representative parties and into the 

status of some of lhe 1neinl>ers of the putative class will be needed In many cases before 

en informed decision can be made under Rule 23(e) Rnd (b). However, p8.rtlc.s opposing 

class certification sometimes have attcmpto<I to use discovery from class mombcrs and 

representetives as a device to harass end embarrass. The court should impose appropriate 

limitations on the nurooer and scope or depos:Hlo,,s that may be taken during Rule '23 

discovery from class repreS(!ntatives end putative class members. See also S 30.233. 

For example, pre-certi£icationl3 inquiries into the financial arrangements between the 

class representatives and their counsel respecting the expenses of the litigation are 

l2. See Ch4teau de Ville Prod., Inc. v. Tams-Witmark Music Library, 586 F,2d 96'2 
(2d Cir. 19'1'8). 

13. These arrangements may, however, later become relevant in awarding fees. See 
S 24.12. 
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rarely epproprlste,14 particularly in view of the provisions or the 1983 A.B.A. Mode l 

Rules of Professional Conduct permitting attorneys to "advance court costs and expenses 

of l i tigation, the repayment of which may be contingent on the outcome of the matter."15 

30.13 Rearings, 16 

The nature of the dispute over class certification determines the type and format 

of the hoarlng to be held under Fed. R. Civ. P. 23Cc). Some or au or the mat erial 

tact's may be established by the pleadings, by stipulation of the par ties, or by 

uncontradicted atfidavHs. The absenco ot genuine controV"ersy may be ascertained by 

calling on the parties to develop a statement ot contested and uncontested facts re levant 

to Rule 23 issues, using the procecture described in S 21.41 . Some type or hearl.ng wlU 

generally be desirable, either to conside.r oral arguments or to receive evidence; Jndeed, 

"while evldentiary hearings are not mandated in every rule 23 case, a denial or class 

action certirication Should not ordinarily be made without giving the plaintiffs an 

evldent iary Oippol'tunity, if requested.11 17 To make the hearing more e trlcient, the court 

may Umlt the number of witnesses, require depositions to b8 s ummarized, call for direct 

evidence o f witnesses to be presented by adopting prepared statements, and use other 

techniques described i.n S 22 for non- jury trials. 

Evidentiary hearings on class certification should not be "mini-trials" whose 

purpose Is to determine the merits of the c lass or Individual claims.18 However, the 

14, See, e .g.5 Sanderson v. Winner, 507 F .2d 477 ( 10th C ir. 1974), cert. denied, 
421 U.S. 914 (11/7 ); Kamen• v. llorizon Corp., 81 f'.R .O. 444 (S.0.N.Y. 1979). 

15 . A.8.A. Model Rules of Professional Conduct (1983), Rule l .8(e}(l). Although 
the new Code is not automatically effective in each state, courts have frequent ly 
applied A.8 .A . standards It the corresponding local or sta te rules are imprecise or 
lnc-omplete . See Paul e. Iacono S tructural eng., Inc . v. Humphr0y, 722 P.2d 435 (9th 
Cir.) , cer t . demed , 464 U.S. 851 (1983). 

16. Reference: MCL 1.40. 

17. Marcera v. ChlnJund, 565 P.2d 253, 255 (2d Cir. 1977). 

18. £fsen v. Carlisle & Jacquelin, 417 U.S. 156 0 974). 

212 



MCL 2d CLASS ACTIONS-CER'r!FICATION S 30,13 

court wiU often need a detailed explonatlon by the parties regarding these claims and 

how they will be presented and defended at a trial on the merits- not to assess the 

merits or the claims. but to project the type or trial that likely wlll take place if the 

case proceeds as a class actlon.L9 

The judge should enter findings and conclusions alter the hearing, addressing 

each of the appHc.able requirements or Rule 23(a) and (b),20 The cour t's findings ate 

particularly l~rtant if the decision Is affected by credib!Hty choices. 

30,U Class D.,Clnltlon.21 

The representatives roost be members of the class, having the same interests and 

surrerlng the same injury as other class members even In cases based on claims or class 

dlscrlmlnation,22 The court should, however, avoid class definitions that depend on the 

merits of the claim (for example, persons racially discriminated aga.l.nst by the defendant) 

or the seeklnf of relief (for example, ~rson, claiming Injury or seeking damages from 

) some stated practice). These definitions frustrate efCorts to identify class members, 

contravene the policy against considering the merit$ of a claim in deciding whether to 

certify a class, and constitute an Improper opt-in procedure. 

) 

Rather, tho class should be defined to the extent poSSlble In C>b}ective terms 

that are capable of present ascertalnroont.23 This definition may be qualHied by adding 

19. See General Tel. Co. v. fa lcon, 457 U.S. 147, 157➔0 (1982). 

20, See Interpace Corp, v. City of Philadelphia, 438 F,2d 401 (3d Cir, 1971) 
(articulation desirable, but not mandatory). 

21. Reference: MCL 1 .. 42. 

22, General Tel. Co, v, Falcon, 457 U.S, 147 (1982), 

23. Similarly, objective terms should be used in defining any persons who should 
be excluded from the class, such as arriliates of the defendants, residents of partlcula.r 
statos in diversity cases, or persons who have filed their own actions or are members 
of another class. 
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appropriate language describing the claims made on behalf of the class in the lltigation.24 

For exarq:,le, the class may be defined as consisting or those persons and companle., 

(other than the defer1dants) that purchased specified products from the. defendants and 

other specified sellers during a specified time period; but the order and any notice may 

provide that this class is formed (or the limited purpose of resolving the entitlement, 

If any, of such class members to relier ror alleged violation by the defendants or the 

federal antitrust laws in connection with such sales. 

Many class actions satisfy the criteria of Rule 23{b)(3) as weU as those of Rule 

'l3(b)(l) or 23(b)('2}. In such situations, the c Jesslflcarion of the case plays an important 

role In defining the class, for putative class membel"$ have the right on t imely request 

to exclude themselves rron1 (b)(3) classos but not from (b)(l) or (b)(2) classes. This 

classlflcation also determines whether notice Is mandated by the Rule. Although the 

law Is not settled, the better view is that, if the conditions of (bXl) or (b)(2) are met 

as well as those or (b)(3), the court is not required to give notic~ or to permit member$ 

to opt out;2S in its discretion, however, the court may require notice under (d)(2) and 

perhaps allow exclusion on timely request.26 

24. A descript ion or the claims made on behalf or or agai nst the class will be 
valuable if res judicata questions are presente-d in later Htlgalion. See Dore v. Kleppe, 
522 F.2d 1369 (5th C ir. 1975); er. Cooper v. Pederal Res. Bank or Richmond, 464 U.S. 
808 (1984) (judgment against ctass"bars only ''class claim.'i'1 and individual claims actually 
tried). 

25. See, e .g., Reynolds v. National Football League, 584 F.2d 280 (8th Cir. 1978). 

26. A court is not precluded from defining a class under (b)(l) or (bX2) es including 
only those putative class members who do not opt out or the litigation. Such a definition 
may be appropriate in some (b)(2) cases or In a (bXl}(B) case in which the class was 
formed merely because separnte actions by c lass members might ifll)ede their ability to 
protect thair Interests. See, e.g., Penson v. Terminal Transp. Co., 634 F.2d 989 (Sth 
Cir, 1981). 
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S0.15 Selection of Representatives., Counsel, and cases.27 

Occaslonelly there are several cases with similar class aUegations_, each of which 

might be appropriately certified under Rulo 23. Rarely should more than one be 

certified,28 Jn deciding which of severol eases to certify as a class action-assuming 

that each meets the requirements of Rule 23-the court has broad discretion. If the 

cases were Initially tiled In dirtercnt districts, consideration should be given to choice

of---taw consequences.29 Certifying one or the earliest cases may avoid problems with 

the statute of limltations.30 Special reasons may exist why particular cases should not 

be selected as vehicles for presentation of class clai~, such as some i~dlment 

persona l t o the class representative, a failure to join or serve all defendants, or the 

limited scope or the allegations in the complaint. 

The r1.>.lative competence, cxperlence, dedication, and resources of the attorneys 

who appear on behalt of the different persons seeking to bocome class representatives 

are i,mportant factors. The court is, however, not limited in making appoinhnents or 

class counsel to those who were hired by tho class representatives and, if necessar-y 

to assure adequacy or representation, it may appoint another attorney as class counsel 

or may condition class certiticatlon on the employment or additional cou~I. See S 20.'22. 

8eplacement or the class representative sometimes becomes necessary or desirable. 

'27. Rcfore.ncc: MCI, 1.44, S.4.0. 

28. The designation of sevc.ral persons as representatives of the elaSS is, however, 
often beneficial. tr not already parties, they may sometimes be added to the class 
ectlon by joinder, by Intervention, or by ti.ling a untried consolidated complaint. Rarely 
should more than ten persons or ttrms 00 named es cla$S representatives. 

29. Van Dusen v. Barrack, 376 U.S. 61'2 (1964)1 holdS that, If a case is transferred 
under 28 U.S.C. S 1404(a) on motion of the defendant, the law of the transferor court 
should be applied in the transferee court. 

30. Sometimes persons may be class members under the allegations of one complaint 
but not under those of another. Amendment of the second complaint may not solve 
problems with the statute of Umitations. ln such circutMtances, certification of more 
than one class action may be necessary if class members are to have the benefit of 
tolling baood on the class allegations. 
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The indJvldual c laim may have been mooted or otherwise signitlcantty a f((lcted by 

intorvening events. Or the representative may have engaged in conduct prejudicial to 

the interests or the class, or may no longer be Interested in pursuing the litigation. 

It replacement Is needed, the court may permit intervention by a new representative.31 

If no appropriate substi tute is Immediately available, notice may be given to the class 

under Ped. R. Clv. P. 23(dX2), soliciting lntervention.32 

30.16 Multiple Classe,; Subcla.sses.33 

During certlflcfl.tion proceedings-or even after a class has been certlrted-the 

court may discover differences ln the positions of the class membel"S that may cause 

conflicts in pretrial, trial, or settlement. Although all members of the class may 

challenge the same conduc t of tho defendants, thel.1· specific intere-sts and legal theories 

may be dltferent;34 often the rcUd sought by some will be inconsiste1U with or co~tlng 

with the relief sought by others, even though they have a common view on Uablllty. 

On occasion these differences may be so substantial as to justify either denial 

or class certification or decert ification. In other cases the court may certi fy more 

than one class or divide a class Into subclasses to avoid or manage intra-class conrtlcts.35 

Each class or subclass must independently satisfy the conditions of Rule 23(a) a nd (b). 

Fed. R. Civ. J.>. 23(c)(4)(8). The requirements ot common questions, typical claims, and 

31. Formal intervention by cJass members Is ~-ually unnecess.ary and lntldvlsabJe. 
Class mombers in (bX3) actions may, however, eppear by their own attorneys, subject 
to the court's power to adopt appropriate controls regarding tho organlzstion of counsel . 

32. The notice may provide that, unless a new party seeks by a speoified date to 
intervene to reprcsc,,t the class, the c lass wlU be decertiried. 

33. Reference: MCL 1.42, 1.44. 

34. Different state laws may, tor example, govern the claims of class members 
re.siding in differe nt s tates. See PhilUps Petroleum Co. v. Shutts, 105 S. Ct. 2965 (198S). 

35. Se8 8£,, Monarch Asphalt Sales Co. v. Wilshlre. OU Co., Sll P.2d 1073 (10th 
Cir. 197S); Wellman v. Dickinson, 79 F'.R.O. 341,345 (S.D.N.Y. 1978); Tober v. Chsrnlta, 
Inc., 58 P.R.D. 74 (M.D. Po. 1973); Seigel e. Chicken Delight, Inc ., 27 1 P. Supp. 722 
(N.D. Cal. 1967). 
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adequate representation rarely prove troublesome, tor the subclasses usually cof'rl)rise 

' c1afma.nts who meet those standards. However, tr too many subclasses are sought, some 

may not contain enough members to satisfy ftule '23(a)(l),36 

All too often, counsel have requested certification of multiple classes and 

subclasses merely as a predicate for appointment to positions of leadership io conducting: 

the litigation- and, Indeed, to conceal the tact tl'Ult the number of attorneys so designated 

was excessive. Unnecessary classes end subclasses have caused coMuslon, resulted In 

con file ts t hat might have be-t'!n resolved amicably, a nd led to excessive attorneys' fees. 

The court should author ize multiple classes and subclasses only to the extent that the 

need is clearly demonstrated. 

30.17 C- for Special ISSues.37 

"[Aln act ion may be brought or maintained as a class action with respect to 

particular issues." Fed. R. Civ. P. 23(c.)(4)(A.). Sometimes a class may be certified for 

) certain claims, but oot for other!i ,38 Selectively used, this provision enables a court 

to achieve the economies of class action treatment for portions or a case, without 

being overwhelmed by the numerous problems presented if it were necessary to handle 

all aspects of the case for the entire class. The court, moreover, may certify a (bX3) 

class for certain claims, allowing class members to opt out, while creating a (bXl) or 

(b)(2) class ror other claims from which opt-outs are not permitted. 

) 

The provision authorizing a class £or speciCic 11issues" doe$ not require that an 

36. In some cases, defense counsel may odvocate subclasses for just that purpose. 
er. Green v. Santa Pe lndustrle-.s, 88 F.R.D. S7S (S.0 .N.Y. 1980). Denial of class status 
in such circumstances win not, however, necessarily be wrong. If conflicts and differences 
among class members are so sharp that a number of small subclasses results, perhaps 
no class was justified in the first place. 

37. Reference: MCL 1.42, l.◄ 3, 1..51. 

38. See, e.g.
1 

Weathers v. Potcrs Realty Corp., 4.99 F.2d 1197 (6th Cir , l97◄) (class 
for t.njunctive relier); Ni.x v. Grand Lodge of lnt'l Ass'n of Machinists, 479 F,2d 382 
(Sth Cir.), cert. denied, 414 U.S. 1024 (1973) (class to determine validity of disciplinary 
procedures}; Chicken Delight, Inc. v. Harris, 412 F.2d 830 (9th Cir. 1969) (class to 
challenge portlor\S of standard franchise agreement). 
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entire claim by or against a class be certified. Several courts have as..wmed that class 

action treatment might be afforded one or more issues relating to liability, while denying 

(or <Joferrlng consideration or) class cortlrlcation or other Issues arfectlng Uablllty or 

questions or ditma.ges.39 In considering such an approach, the court should ensure that 

the Issues ce.rtitied for class action treatment (1) are sufficiently separate rrom other 

i.s9ues that a severed trial will not violate constitutional rights to trial by Jury40 and 

(2) will, when _Judgment is entc1·ed, support appellate review,41 The court should be 

wary or certifying special Issues under Rule 23(c)(4)(A) unless both of these conditions 

a re met, and should keep In mind that In actions under Rule 23(b)(3) common questions 

must continue to predominate ovei- individual questions. 

30.18 Reeonslderatlon. 

The fact that certiCication oi-dors are conditional until entry of tinal judgment 

does not lessen the court's obligation to make its initial determination carefully end on 

the beisis of sufficient Information. The parties should be entitled to propare for ti-ial 

and to engage in settlement dlscu.ssions on th~ assurl"()tion that thls decision will not 

be altered except fot good cause. 

Sometimes, however, either beeause of evidence obtained during later discovery 

or because of c hanges In substantive or procedural law, the Initial dectslon should bei 

altered. Perhaps a class should be formed although class certlfl<!atlon was originally 

denied, or a certified c1aiJS should be redefincd--elther enlarged or reduced-or dissolved. 

Motions for reconsideration under Rule 'Z3(c)(l) may bo made by any party, or 

39. See 1 e.g., If.alderman v. PennhurSt State School & FJosp., 612 P.2d 84 (3d Cir. 
1979) (dictum), rev'd on other grounds, 451 U.S. 1 (1981). Thi.s appears to have been 
the intention of the di-afters of the clause. See Notes of Advisory Committee to 
Subdivision (c)(4). -

40. See S 21.632. Cf. Ala.bama v. Blue Bird Dody Co., 573 F.2d 309 (5th Cir. 1978). 

41, Seo Liberty Mut. Ins. Co. v. Wetzel, 424 U.S. 737 (1976), holding th.at a finding 
or liabllllytbat does not resolve any claims ror relief is not appealablc even under 
Rule 54(b). 
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the court sut1 sponte may call Cor reexamination through a show cause order. The basic 

procedures to be followed are similar to those for the original hearing under Rule 

23(c)(l), although, i f the metter is being presented during the later stages of t he 

litigation, an cvidcntiary heAring may not be needed. In deciding whether to modify 

its original decision, the court shot.ild consider not only the requirements of Rule 23(a) 

and (b) l.n the light of the facts end issues of the case, but also whether the parties or 

the c lass would be unfairly prejudiced by a change In the proceedings at that point. 

30.2 COMMUNICATION WITII CLASS.42 

.21 Notices rrom the Court . . . . . . 220 
.211 CertlflcAtion Notice . . . . 220 
• 212 Setnement Notice •. 22S 
.213 Other Court Notices . . . 227 

.22 Requests by Class Members for Advlce . . . 228 

.23 Gathering Information from Class . . . . . 229 
• 231 Opti.ng Out •••••••• • ...•.•••• • •• 229 
.232 Pr~entetlon or Claims . ' . . . 230 
• 233 Discovery Crom Class Members • 230 

.24 Other Communications . . . . 231 

Communicat ion with the class is one or the: ma}or concerns in management of 

class actions-when and how information may or should be given to class men1bers; how 

to handle inquiries from class members; when and how information may or should be 

obtained from class members; and how to avoid communications that may Interfere with 

the conduct or the litigation. Answers to these and slmllar questions are not alway:. 

c lear; the rules are still being formulated by the courts. 

42. Reference: MCL 1.45. 

219 



S 30.21 Notices from the Court 

30.21 Notices from the Court. 43 

.211 Certification Notice 

.212 Settlement Notice 

. 213 Other Court N"ot lces 
• 

220 
225 
227 

MCl, 2d 

Notice to class members is mandated Jn t wo c ircumstances: when a class i.s 

certiC'led under Fed. R. Clv. P. 23(bX3), and when the parties propose to dismiss or 

compromise a class suit . Fed. R, Clv. P. 23fo)(2), Z3(e). Because the rule provides that 

the cou.rt "direc t" these notices., they are generally given In the name or the court and 

viewed as court notices, although typically prepared and distributed by one of t he 

parties. rn addit ion, the rule provides the court wlth a reservolt of authority to require 

notice whenever needed for the protection or class members or ror the fatr conduc t of 

the litigation. Fed, R , Civ. P. 23(d.). 

30.2ll Certirication Notice. 

Notice that the case h.as been certified as a class act ion, mandatory for (b)(3) 

ections,44 ls often advisable for (b)(I) a nd (b)(2) classes llS weU. These notices may 

help identJCy diverse Interests or antagonistic positions within the class of which the 

court was not a ware at t ho t ime or the cert ifica t ion hearing; ctass members wtu be 

advised of their opportunity to question tho fa lrness end adequacy of representation; 

and, after notice, any CinaJ judgment w iU more likely be given res judicata effect with 

respect to c lass members.4S 

Counsel usuany submit a dra ft or the proposed notice to the court for its review, 

revision, a nd approval. The notice shovld be accurate, balanced In tone, and 

43. Reference: MC L 1,4S 

44. As discussed in S 30.14, many cases meet the standards or Rule 23(b)(3) as well 
as those of (b)( L) or (b)(2). No generallzatloil can be made as to whether the provisions 
of Rule 23(c)(2) (individual not ice and r ight of exclusion) wHJ be applicable in such 
circumstance.s. 

45. See 7A C . Wright &: A. Miller, federal Practice and Procedure, SS 1789_, 1793. 
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understandable by the typical member of the class. Sometimes It should be prlnted In 

more than one language,46 In recent years, as more attorneys and judges have gelned 

experience In preparing class notices, disagreement regarding the form and content or 
notices has diminished; now the judge is orten presented a notice on which the litigants 

have agreed. 

In (bX3) actions, the notice must advise class me1nbers of their right to exclude 

themselves Crom the case and the consequences if they fall to do so. Although only 

these Items• are mandated by Rule 23fo)(2), sufficient information about the case should 

be provided to enable c la.ss members to make an informed decision abollt their 

participation. Thus, the notice should describe as simply as possible the substance of 

the suit, which may Include a brief statement regarding the positions of the partios. 

Class representatives and counsol should be Identified, as should the opposing parties. 

While emphasizing that the court has not ruled on the merits of any claims or defenses, 

lhe notice should Indicate the relief being sought as well as any special risks of class 

membership in addltio1, to boing bound by an unfavoreble judgment. Finally, the 

procedures and deadlines tor opting out Should be described clearly and expllcltly. A 

simple Corm tor exercising this right of exclusion should be attached to the notice. 

See Sample Notice and Form, S 41.41. 

The manner by which certification notices are distributed varies. When the 

names and addresses of most class members are known, notice by mail should generally 

be employed and, indeed, may be essential. Publication in a newspaper or journal may 

be used os a supplement; and, if class members are not easily Identifiable after reasonable 

effort, notice by publication may be the principal means for Informing them of their 

Rule 23 rights. When providing notice by publication, both publications with general 

circulation and with specialized circulation should be considered, giving attention to 

46. See, e.gg Mendoza v. United States, 623 F.2d 1333 (91h Cir. 1930), cert. denied, 
450 U.S. 91Z (lg I). 
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the probable interests and characteristics of members or the class. Rarely will there be 

a class most or whoso me.mber-s may 00 expected to read the financial or legal sections 

or newspapers. 

The ptoposed di.strlbutlon of cl4ss notices may become a bnttleground between 

class and defense counsel . Citing due process concerns, defendants may c laim that 

detailed, Individual identification or all class members and proor of ach1aJ receipt by 

them are essential. Plaintiffs typically respond that reasonable efforts to Identify and 

reach class members pass muster both under the Coostitution and Rule 23 and th8t any 

additional notice shouJd be the responsibility ot the defendants. On a tactlca,t level, 

these disputes stem from class counsel's desire to reduce Utlgation costs and defense 

couns<Jl's hope that the magnitude and expense of the effort may end the case 

altogether. 47 

These dls8greements c,rn be intense, particularly in s~urities and consumer class 

actions. In securities case!, the stock of many class members may be held by brokers 

or financial institutions in their "street names," and, depending on the circumstances, 

merely to give notice to these nominees may not suffice as notice to the class member!.48 

The class representatives wil1 usually be able to make satisractory rlna ncial arrangements 

with the nominees to forward the notices or at least provide s Jlst of the names and 

addresses or the beneficial owners. I f the nominees ere not willing to enter such 

arrangements and are not parties to the Utfgntlon, consideration ca.n be given to issuance 

ot a subpoena duces tecum directing the nominees to produce the r~Ol'Cl:S from which 

the class representatives can compile a malling list. Ot course, i f the litigation is 

47. Ordinarily the time and expense of Identifying and notifying class members 
must be borne, at least initially, by the class representatives. See Oppenheimer Pund, 
Inc. v. Sanders, 437 U.S. 34.0 (1978) (noting, however, that in some circumstances the 
court mJght properly order the defendants to assist In ldentirying c.tass members or even 
to give notice to the cJass). 

48. Con1e In re Frank.Jin tfat'l Bank Se<:: . Litigation, 574 F.2d 662 (2d Cir. 1978), 
modified, 5 .2<1 ll09 (1979), !!l!!.. In re National Student Mktg. Litigation v. Bernes 
Plaintiffs, 530 F.2d 1012 (0.C. Cir. 1976). 
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t8rminated favorably to the class, the representatives may be entitled to reimbursement 

for these expenses from the entire fund recovered for the class, from that part of the 

tund recovered on behalf or security holders whose stock was held In street names, or 

perhaps from the defendants.49 The problems of notice may be even more critical with 

classes compoSed or individual pu~hasers of other goods or services, tor sales records 

are often incomplete and addresses quastionable, it Indeed available . 

Problems such as these r equire the exercise of good judgment and common sense. 

The individual notice mandated for (b)(3) actions must be given to class members nwho 

ca.n be ldentitied t hrough reasonable effort;-" otherwise, Rule 23(c)(2) calls for "the best 

notice practicable under the c irc umstances." Receipt or actual notice by all class 

members Is required neither by R.ule '23 nor the Constitution;SO Instead, a$ Indicated, 

notice should be malled to the last known addresses of those who can be Identified and 

publication used to notify others. What efforts to IOOntify and notify are reaso1U1ble 

under the circumstances of the case rests initially in the sound disicretlon of the judge 

before whom the class action Is pending, a nd Ls ul timately decided by the court in wh1ch 

a claim of res judlcata Is raised based 0 1i the earlier class action. Sometimes the 

inabillty to identify or notify many class members may jufitlfy denyiog or revoking (b)(3) 

certification, but the fact that notice to some class members mu.st be given by publication 

IS not necessarily fatal. In all cases the court should strike an appropriate balance 

between protecting clas.s members and making Rule 23 workable. 

Disputes sometimes arise when class counsel-hoping to reduce costs of notice or 

shift them to the defendant-propose distribution to identifiable class members by other 

than separate first-class maiJ. Frequently these suggestions involve including a notice 

49. See In re Poon Central Sec. Litigation, 560 f .2d 1138 (3d Cir. 1977). 

so. S~G Mullane v. Central Hanover Bank &. Trust Co., 339 U.S. 306, 313-19 (1950); 
Welnbergerv. Kendrick, 698 P.2d 61 (2d Cir. 1982), cert. denied, 464 U.S. 818 (1983); 
Grunin v. l ntern.atlonal Bouse of Pancakes, 513 P.2d 114 (8th Cfr.), cer t . denied, 423 
U.S. 864 (1975). 
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with a defendant co01>any1s mailings to shareholders or credit card holders1 or In Jts 

employees• pay envelopes. Oofendanls u.sually object to such steps because of the 

odministrative burden they pose and the supposed incongruity of a defendant publicizing 

a suit against itself. Before such steps are approved, class counsel should be required 

to show e ither a substantial cost dltference51 or another significant advantage provided 

by the a1ternatlve method over flrst--cJass mail. Certification notice need not always 

be given by Clrst-<:1ass52 mail or publication; creativity is often needed In devising an 

<iffective means of reaching class members.53 

The parties seeking class certlflc8tion must initially bear the cost of preparing 

and distribut ing the cer t i fication notice required by Rule 23(c)(2)54 nnd the expense or 

ldentlrylng the class members.55 The court should require class counsel to keep accurate, 

complete r~ords or the steps taken in giving notice, providing documentation not only 

if costs ore ultimately taxed against the derendants, but atso Ir ~t-judgmont attacks 

are made on the adequacy of notice. 

Cl.ass representatives may also be required to pay the lnltlel cost or preparing 

and distributing cer t i fication notice.'i when ordered to be given in (bXl) and (b)(2) actions. 

However, payment of such expenses by the class representatives Is not required by Rule 

23; and, particularly when such notices arc given at the request of the defendants to 

obtain greater assurance that the judgment will be binding on members of the class, 

courts sometimes have required that these costs be borne by the defendants. 

51. Any increesed administrative costs to the defendant caused by tho alternative 
means of notice should be taken Into account. 

S2. Oppenhoime.r f und, Inc. v . Senders, 437 U.S. 340, 355 n.22 (1978), Speaks 
favorably of tho USQ of second-class malJ . 

53. See, e.g., Arizona Dairy Products Litigation, 75- 2 Trade Cas. 1 60,SSS (D. Ariz. 
1975). 
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Rule 23 gives no guidance on when, In relation to the certirication decision, 

notice should be given to class members under (c)(2). Ordinarily, notice should be given 

promptl)' after certification. Sometimes, however- as when the p.ar tie$ are nearing 

accord on a settlement or developments indicate that it may be necessary to revise 

the certiflcatlon--common sense dictates tha t the notice should be delayed tc~ra.rily. 

The court should not permit a delay ln giving notice If problems may arise from the 

statute of Umitations.S6 

30.212 Settleme1lt Notice. 

Rule 23(e) states that class actions "shall not be dismissed or compromised without 

the approval of l he court, and notice of the proposed dismissal or compromise shall be 

given to all members of the class in such manner as the court directs." Distribution 

" or Httlement notices is subject to many or the same considerations outlined for 

certification notices. However, the cost or such notices is often imposed by the 

) agreement upon the defendants and the parties are usually able to agree on a propo,$ed 

form of notice. 

) 

The notice should announce the proposed settlement and .state that, If approved, 

It wlU bind class members. The notice should disclose the essential terms or the 

proposed settlement ,57 any special benefits provided to the class rtpresenta tives, 

information regarding attorneys' fees (§ '2.4.1), the time end place of the heorlng to 

consider approval of the settlement , end the method for objecting to (or, if permi tted, 

for opting out or) the settlement. n should describe the procedures for allocating and 

56. If the court certifies a class more narrow than that set forth in the complaint , 
tha statute of limitations starts to run again with respect to those excluded from the 
class by the ruling. Delay In communicat ing the class definition to those excluded may 
be prejudicial. 

57. 'T'he text of the Pf'Oposed set tlement may or may not be included in the notice, 
depending upon its lengttt and clarity. Jf the agreement it.selC Is not djstributed, the 
notice must contain a clear, accurate description of the key terms and tell Cla.5$ members 
where they can examine or secure a copy, such as from the Clerk1.s ortlce, from class 
counsel, or rrom a d8fendant1s efll)loyment office. 

225 



S 30.212 Settlement Notice MCL 2d 

distributing settlement tunds,58 and, if the settlement providM dJf(erent kinds of relief 

for difrerent categories or c lass members, tho.'>e variations should be c learly described. 

The address and phone number of class counsel should be prominently diSplayed, as 

should any instructions regarding questions. See Sample ~oticc, S 41,42. 

Ir a settlement is tentatively approved before notice of class cortiflcatlon has 

been given, cer t i fication and settlement not ices should be combined, reducing the expen&e 

of notice and avoiding the confusion that separate. notirication of certification and 

settlement would producc.59 See Sample Notice, S 41.4.3. ff the class has been certified 

on.ly conditionally for settlement purPQses, thot fact should be disclosed. Even though 

a settlement is proposed, the original c laims, reUef sought, and dere nses should be 

outlined; only wlth such information can class mcmbors mak8 an informed decision 

regarding their role in the litigation. Special care Should be taken to describe clet1rJy 

the options open to the class rnembers and the deadlines ror raking action. 

Interpreting the terms "class action" and "dismissal" ror purpo.;es or Rule 23(0) 

is sometimes dlHicult. Courts te nd to answer these questions based more on concepts 

of practicality and common sense than on logical consistoncy. Por exa'fl>le, the courts 

have generally h8ld that, prior to thf!> time of a decision under .Rule. '2.3(<:)(l) on whether 

to aflow e case with class allegations to be maintained on behalf or the class, Rule 

'l.3(e) precludes any sett lement, dismissal, or deletion or class c lalms without approval 

or the court .60 On the other hand, courts have occasionally permitted parties to 

abandon class c laims, without any notice to the class under Rule 2:3(e), upon flndJng 

58. If the details of a claims procedure have been determined, ctoims forms 
sometimes may be. Included with the sett lement notice. Often, however, the details or 
allocetion and distrlbutlon arc not establis hed until after the settlement ls approved. 

S9. See, e.g., 1n re. Nissan Motor Corp. Antitrust LHlgatlon, 552. F.td 1088 (5th 
Cir. 1977). 

60. The right of the part iei, to dismiss under Fed . R. C iv. P. 4:l(a)( l) ls expressly 
made subject to the provlstons of Rule 2.3(e). This provision does not, however, resolve 
whether Rule 23(e) applies prior to certification. 
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no collusion between the parties to gain any Improper advantages tor tho plaintiff and 

no apparent prejudice to the rights ot any putative class member.61 Pre~ertification 

amendments or the pleadings to delete certain parties or claims, made to refine the 

issues and not as a result of any settlement, apparently do not require notice to the 

putative class, nor do involuntary <li.<imlssals by court action over the active opposition 

or the class representatives. How to apply these principles to situations Involving a 

proposed dismissal for want of prosecution or a failure to oppose summary judgme nt is 

a more difficult task, addre.s:sed to the sound discretion of the court ,62 

30.213 Other Court Notices. 

Tho court may determine that DOtlce should be given to the class a t other t imes. 

Iluie 23(d)(2) authod zes, 

"notice .. . or any step ln the action, or or the proposed extent of the 
judgment, or ot the opportunity of members to signify whether they cons ider 
the repre...~ntatlon fa ir and adequate, to in tervene and present claims or 
defenses, or otherwl&!! to come into the action." 

The court may, for exalTl()le, require notice to certain class members to correct 

misinformation or misrepresentations, notice to "exc ludccf" c las:s member-s after a c lass 

Is redefined or decertified, or notice to the class in tho event of some significant 

change In class counsel or representatives, coupled with a suggestion that intervention 

by other members ma.y be necess.ary lf the class is to remain certified. The key 

cons ideration ls whether notice 1s needed tor the protection or the class or ror the 

fa ir conduct of the litigation. 

The type and contents or the notice and who should bear the cost depend on 

tho circumstances that give rise to the need for notice-what prompted it , who should 

be noti[led, whose duties it discharges, and when It is given. Thu.s, the cost of a notice 

61. Soo1 e.g., Shelton v. Pargo, lnc ., 582 P.2d 1298 (4th Cir . 1978). 

a2: See1 e.g. Papilsky v. Berndt, 466 f'.'ld 251 (2d Cir.), cert. denied, 409 U.S. 
1077 (1972); Cer/ain-Teed Produc is Corp. v. Topping, 171 F.2d 241 (2d Cir. 1948); 
Partridg~ v. St . Louis Jol.nt Stock Land Bank, 130 F.2d 281 (8th Cir. 1942). 
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to correct misstatements made by defense counsel should he borne by defendants. Named 

plaintfrrs should usually be requl«id to pay for a notice to announce a change in class 

representation. Jn some si tuations, costs should be dJvlded. 

30.22 Requests by CJ.ass Mel'N>ers for Advice,. 

F'ro,n time to time, class member, may ask the court questions about the case 

and its conduct. Ordinarily the court should decline politely to answer these inquiries, 

part icularly i f they relate to matters or l'rial strategy, the LJkellhood of success, the 

advlsabiHt-y or a proposed sottlement, or how class members should exercise their options 

under Rule 23. After certification, questions by class members should usuall,y be referred 

to class counsel. Questions posed prior to certlrication (or by someone who opted out 

of the litigation) may be more appropri8tely referred to a committee consisting of 

counsel tor both sides. 

The court cnay, however, appropriately respond to some ln~lrles. If e class 

member asks for addJtlonal forms or (or information on how to opt out, oppose a 

settlement, or present a claim, a response by court personnel Is not Improper. 

Nevertheless, most courts prefer that even these matters be handle-d by counsel. 

Repeated questions or complaints from the class- Including assertions that counsel 

have refused to respond to their inquiries-may indicate that class counsel are not 

representing the class properly. If investigation appears warranted, the court should 

summon counsel, and perhaps the class representatives, for further information; if 

egregious conduct is discovered, replacement of counsel or decertification of the class 

may be necessal"y. 
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Jn (bX3) a,cl'lons class membors must be given the option to exclude them.solves 

from lhe litigation, and they may be afforded thls opportunity ln other class actions,63 

The procedure for making the e.lectlon should l>o simple, and the class members should 

be afforded a rl?.asonable time to make their decision. Courts usually establish o period 

or 30 to 60 days following ma111ng of the notice for filing the election and Include with 

the notice a Corm to be used. TypicaUy the court directs that the notices be rited with 

the Clerk , although Jn large class actlons the court may a.rrange for a special malling 

address and designate a committee of counsel to b8 responsible for receiving and 

tabulating the responses. 

In the exerci$e of equitable discretion, the court rnay treat as effective a tardy 

election to opt out. Relief from deadlines, however, should ordinarily be permitted only 

If the delinquency is not $UbStantlal or if there ls good cause for tho delay; the parties 

should be entitled to p1•epare tor trial and to discuss settlement on the basis of the class 

as It exists art er the time Cor e>Ccluslon has expired. However, a general extension of 

time Cor making the e lection may be appropriate it, due to problem!. with addresses, a 

second malling or publication Is needed. 

A careful record should be. made of those who opt out and when, both to comply 

with Fed. R. Clv. P. 23(c)(3) and for use in allocating and distributing funds obtained in 

the lltlgatlon for the class. 

63. See S 30.14. 
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30.232 Presentation of Clalms.64 

Class members are sometlines called upon to provide the court with information 

regarding their Individual claims. If required as an adjunct to distribution or determination 

of individual relief, this Is ap,proprlate.65 However, class members should not be asked 

for information unless it ls actually needed In the litigation and cannot be obtained at 

less expense from other sourc&S. The court Should not permit the parties to make 

unnecessarily burdensome demands on class members in order to deter claims-either to 

reduce the l iability of a defendant or to Increase lhe shares of other class members In 

a settlement rund. See S 30.47. 

30.233 Discovery from Class Members. 

To determine whether the requirements of Rule 23(a) and {b) are S8ttsried, some 

discovery prior to tho certification hearing may be needed not only Crom the named 

parties but also Crom put4tlve class: members. Discovery Crom class members may also 

be warranted--either before or after a declsion on cer tification-with regard to the 

me:rlts or the controversy, ror tho class members may be the sole or most convenient 

source of important evidence. 

The party seeking discovc.ry from the cl.Ass should, however, bo required to 

demonstrate the need for such discovery.66 Moreover, as discussed in S 30.12, the 

court should place appropriate limits on tho form and extent of the discovery from. the 

class to assur-e that it serves i ts logltlmate puf]>O,$e and Is not used as a device. to 

harass either the cla~ representatives or the class membe.rs. 

Courts have generally agreed that the discovery procedures which may be dir·ected 

64. Reference: MCL 1.46. 

GS. On t-he other hand, the court should not make submission of a proof ot claim 
a condition to membership in the class, which would be equivalent to establishing an 
"opt In" procedur,e. 

66. See Clark v. Universal Builders, Inc., SOL F.2d 324, 340-41 (7th Cir.), cert. 
denied, 419 U.S. 1070 (1974) (indicating that a greater showing of need is requirea'lof 
depositions than for in terrogatories). 
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only to parties-that ls, interrogatories, requests for production and examination, and 

re-quests for admission-may not be used to obtain information Crom putative class 

members prior to certlflcation of a class. Whether these forms of discovery may be 

addressed to class members after certification end explratlon ot the period for opting 

out is less clear.67 Most courts have concluded thttt class members may be subjected to 

all discovery methods after certlticetion, but have restricted the number of class members 

to whom the requests ma.y be directed and the extent of the information that may be 

sought. Even tor this discovery, however, courts usually require a showing of need. 

Potential problems with c lass discovery should be addr·essed early In the litigation. 

A l the Initial conference In a case brought with class allegations, and as f.l part of 

planning the schedule for a certification ruling, tho judge should inquire whether any 

discovery from the class Is contemplated, either on Rule 23 issues or on the mer its of 

the case. If dlsco\'ery Is sought and justified, appropriate limits Should be placed on 

) lts scope and Corm. Depositions upon written questions (permitting a limited number of 

questions, jointly developed) under Fed. R. Clv. P. 31 may be preferable to interrogatories 

under Rule 33 because the e.nswers may be used not only agalO.'it class members but alSo 

by them. 

) 

S0.24 Ot:her Communic.atlons.68 

lll'()roper com.muntcatlons with class members may cause serious problems. early 

In the proceedlngs the judge should emphasize the need ror accuracy when providing 

class members with information about the litigation and their role in It. Cla.ss 

representatives a nd their counsol should understand that misrepresentations or other 

misconduct in dealing with the c lass would impair the tairnes3 and adequacy of 

67. See, e.g. Dellums v. Powell, 566 F.2d 167, 187 (O.C . Cir. l977}, cert. denied, 
4.38 U.S. 918 (191k); C lark "''· Universal Builders, Inc., SOL F.2d 324, 340-41 (7th Cir.J, 
cert. denied, 419 U.S . 1070 (1974); Brennan v. Midwestern Unlted Lire lns. Co., 450 
F.2d 999, 1005 (1th Cir. 1911), cert. denied, 405 U.S. 921 (1972). 

68. Reference: MCL 1.41. 
' 
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representation under Fed, n. Clv. P. '23(8)(4). 

However, the court should not enter any order69 restricling communicat ions 

between the litigants or their counsel and the potential or ectuel c lass members except 

when justified by actual or threatened misconduct of e serious nature.70 Before entry 

or such an order, there must be "a c lear record and specific findings that reflect a 

welghlng of the need for a I.imitation and the potent ial interference with the rights or 

the parties;" and t-hi.s weighing "should result in a carefully drawn order that limits 

Sl)Ccch as little as possible. consistent wlth the rights of the parties under the 

circumstances."71 Nevertheless, a limited restrictlon ..... such as precluding a defendant 

from soliciting class members to opt out of tho litigation- will sometimes be Justified.72 

Whether or not limitations on ruturc communicat ions are warranted, the court 

may need to take appropriate remedial measures if improper comrnur\lcations occur. If 

c lass members have received communications containing misinrorma lion or 

misrepresentations, a curative notice rrom the court-at the expense of those at fault 

giving the correct information should be cons idered . Extensions of deadlines tor opting 

out, lotervening, or responding to a proposed sottloment may also be- needed. Other 

sanctions, including fines or the replacement of counsel or of c lass representatives, may 

be justified In an egregious situat ion.73 

Apart from restraints designed to prevent or remedy communicat ions that subvert 

the purposos of nule 23, other considerations may affect communications with class 

members. Under accepted ethicol principles, an attorney may ordinarily communicate 

69. Local rules or s ta nding orders automatically prohibiting or limit ing such 
communications are highly su.spect a nd are not recommended. 

70. Gutr Oil Co. v. Oernerd, 452 U.S. 89 (1980. 

71. Id. at 101-02. 

72. See Kleiner v. First Nat 'l Bank or Atlanta, 7Sl- F.2d 1193 (11th Clr. 1985). 

73. Id, 
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with a represented party only through that party's counsel; once a c_tass Is certified, 

all class members who do not exclude themselves from the litigation are generally 

regarded as cHonts of the class counsel for this purpose. 74 Communications to class 

members ln the ordinary course: or business, uni·elated to the Utigation, do not violate 

generally accepted ethical principles even after class certltication. Moreover, by court 

order, defendants' counsel lll8Y be relieved from these constraints and be permitted to 

answer inquiries from class members about a proposed class setllement. 

Prohibitions against communication between class members and opposing counsel 

"My create spoclal problems in some cases. For example, in employment discrimination 

class actions, which typically provide no opportunity ror opting out, some of the key 

lndlvlduets upon whom the employer must rely both ror evidence and for guiding its 

attorneys may be members ot the class. The ernployer's attorneys will be seriously 

handicapped i f they may not communicate with such persons except through the plaintiffs' 

) attorney. In such c ircumstances, the court may consider certification under Rule 23(b)(3) 

(enabling class members to opt out), cert ification ot e subclass, or entering en order 

under Rule 23(d) that permits individuals, although remaining as class members, to 

renounce representation by class counsel end thereby become directly accessible to the 

e~loycr's attorney. 

30.3 RELATIONSIDP OF CLASS AC1'10N 1'0 OTHER CASES,?$ 

Claims identical or similar to those made in class actions are often also made 

in other c.ases, either in the same or in other courts. tndividueJ $Ults may be filed 

either before or after tho certification decision by persons who do not wish to be 

members or the class, or who Ccar th.at a c lass may not be formed or may be dissolved. 

Otha.r class actions may be filed, or even certified, with propoSed classes that are 

74. Id. at 1207 n.'28; Resnick v. Am11rican Dental Ass'n, 95 F.R.O. 372 (N.D. 111. 
1982); seC4Lso Gulf Oil Co. v. Bernard, 452 U.S. 89, 104 n.'ll (1981). 

75. Reference: MCL 5.40. 

233 



S 30.3 Class Actions-Relationship to Other Cases MCL 2d 

di.!icrete, overlapping, or even Identical. These various po$Slbilitles are, under Fed. 8. 

Civ. P. 23(b)(3){B), to be considered In deciding whether to certify a (bX3) actk,n,76 

and may have a significant Impact upon the planning process. 

Class actions should 00 coordinated with rel.Rted Individual cases pending in the 

same court, Including adversary proceedings in b6nkruptcy.77 Wllh (bX3) c](tsses, the 

court often should plan for the possibility that persons rnay opt out to rne their own 

cases, and eccordingly it may enter an order making exJstlng discovery avellable a nd 

usable in the latci- cases. Those who opt out or e c lass in order to bring their own 

actions do not necessarily have o right to separate trials; indeed, eonsolldBtlon tor tr11.1I 

or class and individual actions frequently is appropriate, both to avoid the possibiUty 

or dupllcatlve trials and to prevent Inequitable one-way colJaterel estoppet.78 The 

problem or coordination is obviously more complicated if the cases are not all in the 

same court, although much ma.y usually be accomplished on an informal basis, using the 

techniques described in SS 20.123 and 31. 

Class ,neinbers In (b){l) and (b)(2) actions sometimes pursue their own separate 

actions while the clAss action progresses.79 The maintenance of a certirled class action 

doos not outomallcally preclude the pursuit or such individual suits. 'the danger of 

inconslstent judgments is slight, for the first judgment will ordinarily be giv~n precluslve 

76. Such actions may atso be of significance In deciding on the scope or a (bX2) 
class or whether to use subclasses. See Cali fano v. Yamasaki, 442 U.S. 682 (1979) ( in 
forming a national clAss, care should be taken that nationwide re1fef would be appropriate 
and that such a c lass would not Improperly Interfere with similar litigation in othel' 
courts). 

77. See1 e?.•acln re Flight TraM, Corp. Securities Litigation, 730 P.2d 1128 (8th 
Cir. 1984), cer . nied, 105 S. Ct. 1169 (1985). 

78. The law is not settled as to whether an opt--oul party rnay assert collateral 
estoppel based on a trial favorable to the c lass. Com~are Sarasota Oil Co. v. Greyhound 
Leasing & Fin. Col'.'1),, 483 P,2d 450 (10th Cir. 197 ), with In re Transocean Tender 
Offer Securities Litigation, 455 F. Supp. 999 (N.O. Ill. ii7'8)'. 

79. This sometimes haJ)lk?nS In (b)(3) actlon.s, when a class member is too late in 
opting 01.&t. 
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effect in tho case still pending,80 If the cases are pending In the 88:too eourt, lhe 

judge should ensure that- the actions, if not consolidated, are. handled In the rnost 

efficient order. Prejudgment attempts to enjoin state court actlo,,s on the grounds o f 

inter fer(!nce with federal class actions have been hold impermissible under 28 U.S.C. 

S 2283. 81 

30.4 SETTLEMENTS.82 
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Since the late 19701s, class action settlements have received as much judicial 

cons ideration as any other class action lssuc .83 This attention is understandable: most 

) class actions do settle a nd, i( not properly scrutinized, these sotttements may be un fa ir. 

) 

Insuring that a settlement satisfies Rul0 23(e) c.an be a demanding task, In which all of 

the major participants In the Jitigation have Important responsibilities. The comments 

80, A judgment in the class action adverse to the class will, however, bar only 
11c Jass c lalroo" or individual claims actually addressed and resolved In the class action. 
See Cooper v. Feder•I Res. S.nk or Richmond, 464 U.S. 808 (1984). 

81. See, e.g., In re Olenn W. Turner Enter. Litigation, 521 P.2d 775 (3d Cir. 1975); 
In re Federal Skywa lk Cases, 680 F.2d 1175 (8th Cir. 1982), cert. denied, 459 U.S. 988 
(1982); er. In re Corrugated Container Antitrust Litigation, 659 P.2d 1332 (5th Cir. 
1981), cert. denied, 4S6 U.S. 936 (1982) (approving Injunction when, after judgments 
approving partial settlemants, state proceedings would be barred by res judlcata); In re 
Baldwin-United Corp., F.2d (2d Cir. 198S) (upholding power of court to enjo in 
states from lnstHutlng'new representative a.ctiol\$ that would frustrate potential 
settlement of class actions). 

82. Reterence: MCV 1,21, 1.46 . 

83. See e.g. , In re Chicken Antitrust Litigation American Poultry, 669 F,2d 228 
(5th Cir, 19i2); Plummer v. Chemical Bank, 668 .F .2d &S4 (2d Cir. l 982)j In re Fine 
Paper Antitrust Litigation, 632 F .2d 1081 (3d Cir. 1980)j In re Equity FundJng Corp., 
603 F.2d 1353 (9th Cit. 1979)i In re General Motors Corp. Engine Interchange Liitigation, 
S94 F.2d 1106 (7th Cir.), cet·t. deniod, 444 U.S. 870 (1979). 
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contained this section should be read in conjunction with the discussion fn S 23 regarding 

settlements or complex litigation in general. 

30.,U Role of the Court.84 

Rule 23(e) slates that a "class action shall not be dismissed or compromised 

without the approval of the court .1185 Rule 23. 1 contains a s imilar restriction for 

stockholder derivative actions. Cour t review niu$l not be perfunctory; it is not a 

ministerial function. As a practlca.1 matter, the dynamics of class action settlement 

may lead tho negotiating parties-even those with the be.st of intentions-to regard the 

in terests or class members too lightly. Under Rule 23(e), the coul"t must assure that 

11ny ea.gerness by the litigants and attorneys to conclude the case without the rigor 

and cost of trial does not disadvantage c lass members. 

The fa irness or settlements cannot be measured by any sirT()le mathematical 

yardstick . Certain questions may, however, be asked about any proposed settlement. 

for exa~Je, ore the named plaintiffs the only class tne1nbers who will receive monetary 

relict? Js the relief proposed for class representatives significantly greater than that 

proposed for other c1as., members?86 Is the total roUcf far less than that sought in 

the complaint or lndlc.ated by the preliminary discovery? Have IU4jor causes of action 

or typos or l'elief sought In t·he complaint been omitted in the settlement? Are particular 

segments or the class treated dlfferer\lly from others? Has the settlement been reached 

after Uttle. or no discovery? Oo the parties appear to have negotiated s imultaneously 

on attorneys' Cee..s a nd class reliert87 Do most class members dissent from the settleme nt, 

84 . Reference: MCL 1.21, 1.46. 

85 . Jt also requires that notice of' a proposed dismissal or eoff'1)romiso be given to 
cl&S$ members. See S 30,212. 

8G. Not alt ditterentials are improper. Modest co«.>ensation may sometimes be 
merited tor extra time spent by lhe class representatives in meeting with class m~mbe:rs, 
gathering discovery materials on behalt or the c lass, and similar efforts. 

87. See1 e.g., Malehman v. Davis, 761 F.2d 893 (2d Cir. 1985). 
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or do some raise appal'ontly cogent objections? U the answer to any or these questions 

is "yes," 8 detailed explanation should be required from lhe parties. The settlement 

fnay nevertheless be proper, but afrlrmatlve responses raise some concern that the case 

may have been settled with too Uttle regard by the representatives ror the interests of 

the class as ei. whole. 

The court's role in settlement has its limits. The court may only approve or 

disapprove a settlemenli it is not empowered to rewrite the agreement between the 

parties.88 The judge Should keep In mind the unique ability or class and defense cou.nsel 

to assess the potential risks and re ward:. of litigation, and a presumption of correctness 

is said to attach to a class settlement reached in arms-length negotiations botwe~n 

experienced. capable counsel arter RN?aningful discovery.89 This standard is a useful 

guiOO; If the conditions for the presufTC)tion arc met and the settlement is a sensible 

orte that seerm fair to cla.$S memben;, the settlement should usually be approved. 

30.42 Role of CounseJ.90 

CounseJ for the parties are the main source o( information concerning the 

settlement. They must fully <H~lose to the court all agreements and understandings 

and be pre:pared to expla.in how the settlement was reached and why it is fair and 

reasonable. They must al.so disclose any face t of the settlement that may adverSely 

affect any m(Hnber or the class or does not treat ell meinbers or the class In the same 

manner. 

88. A court's explanation of its reasons for disapproval often leads to revisions 
that sati.sfs the judge's objections. See S 23.14. If the court makes suggestions at 
the time the sett lement agreement is submitted tor tentative approval, the parties may 
be willing to make changes prior to the clme the agreements are submitted to the class 
members for their cons ideration. If sul>Stant ial changes that adversely affect some 
membets or the c lass are made at the time o[ the settlement hearing. a new hearing 
and additional notice may be necessary. 

89. See, efld., Wellman v. Dickinl>On, 497 F. Supp. 824, 830 (S.O.N.Y. 1980), aff;d, 
I 647 F.2d 163 (2 Cir. 1981)] Goldi Sec. Corp. v. Propp, 87 F.R.D. 6 (S.0 ,N.Y. 1979. 

90. llef<1rence: MCL 1.46. 
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rr the judge has been actively Jnvolvod in the case, the request ror preliminary 

approval may Involve merel y the presentation to the court or the settlement documents, 

accompanied by a draft or®r that sets a hearing date and prescribes the notice to be 

gi ven to class meml>C-rs and the procedure for present ing objections. In most cases, 

however, counsel should also me a brief covering such matters as the status or discovery, 

the ident il)' or those involved In the set tlement discussions, a nd an explanation why 

the settlement ls believed to be in the best· interests of the class. Any benefits to 

be received only by the class representatives should atso be disclosed and expll} lned. 

Counsel should t1dvise the court with r espect to auorneys1 lees for class counsel- the 

proposed p:roeedute for determining these fees, tis well as the terms or a ny understandings 

(rormal or informal) with respect to fees and reimbursement . 

At the hearing to conslder tlnal approval or the proposed settlemer'ltt counsel for 

the ~ttling parties typically are called upon to make an appropriate showing on the 

record why lhe set tlement should be approved. How detailed these e,cplanations should 

be depends: on the circums tances o! the case, particularly the e,ctent or disarrection in 

the cJass with respect to the sett lement. 

The justification given by counsel ror the proposed sattlement, although importa nt, 

has practical limits. Attorneys who have been engaged in strenuous advocacy cannot 

be e,cpccted instantaneously to lay bare the strengths and weaknesses or their respective 

cases. Moraovcr, the settlement may be based in part on matters which, it disclosed, 

might be damaging if the settlement is disapproved or if claims remain against non

settling parties. To press counsel too hard tor @tailed e,cplanations of their settlement 

calculus may, therefore~ be unwise. The courr's e valuation or the settlement should 

lake Into account the presentations of counsel, but may also be boscd on other sources

Including comments from class representa tives a nd class members, the ju~c's own 

knowledge of the case obtained during pretrial proceodings, and information provided 

by persons who in unusual cases may be appointed by tho court e.s special masters under 

Fed. R. Civ. P. 53 or as experts under Fed. R. Evid. 706 to assess the settlement . 
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A detailed explanation or the settlement will be needed It a c lass settlement Is 

proposed before certlfication9l or substant ial dlscovcry,91 The court wl11 likely know 

little a.bout the case and, indeed, c lass counsel may have a limited factual basis for 

assessing Its merits. In some case.s, the court m&y require further discovery to justify 

the settlement; however, such activities will likely increase attorney's fees for the class 

members,93 may result in fees tind expenses to the opposing party the avoidtlnco. of 

which was a major Inducement for settlemenl , and may produce evidence whose 

trustworthiness is $USpe<?t, Accordingly, any post-settlement discovery shou_ld be 

monitored carefully by the court and Jlmlte<f to what is truly needed. 

Class coun.~el should make themselves available to answer questions from class 

members in the interval between notice or lhe settlement and the settlement hearing. 

The notice often advises thal questfons be directed to class counsel and gives their 

a<Jdfess a nd telephone number. In cases in which most or the class membel"S reside In 

the same locale-tor example, many employment discr imination cases-a meeting may be 

scheduled at which the class attorneys and cla~ representatives meet with the members 

of the class and personally explain the terms and consequences of the proposed settlement. 

30.43 Role of ClaM Rep~ntatlves. 94 

The closs: representatives should be consulted by cl ass counsel during negotiations; 

their views may b8 important In Shaping the ag-reement. In most cases they approve 

the proposed settlement and sometimes they are called as witnC$$eS at the fairness 

91. Sea S 30.45 for a djsoussion or the use or settlement clal'Jies. 

92. Informal discovery, not apparent from tho cour t file, may have taken place. If 
so, such discovery should be described. 

93. In class settlements in which attorneys' rees wiU be awarded from a se.tttem-ent 
fund, the court should ascertflin when the settlement was, for all practical purposes, 
reached. Some ~overy may have been undertaken aftor that time, not in an e(fort 
to assess the. fairness of the settlement, but rather In order to generote additional 
attorney&' fees. 

94. Reference: MCL 1.46. 
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hearing. 

Problems arise when some or all class representatives oppose a propo,sed settloment. 

or course, the disagreement of a c lass representative may convince chis., counsel not 

to settle or even present the matter to the cour t.9S However-unlike a party in an 

lndlvlduel lawsuit-a c lass representative cannot veto a sett lement that is found by the 

court to be in the best interests of the class as a whole.96 Exercising i ts equitable 

powers, the court should not permit representatives, in violetlon of their f iduc iary 

responsibil ities, to become overly concerned with their individual Interests and unfa irly 

impede a desirable settlement on behalf or the class. 'f'hereforo, while the objections 

of class representatives must be considered by the court , they do not preclude a 

settlement that resolves not only the claims of the class but also the rcpresentati\•es' 

own claims . 

The views or the class representatives are, however, often entitled to special 

weight because they have a better und<!:rstanding of the case than most members of 

the class . Moreover, their objections to a settlement may be syn1>to1natlc or strained 

ottotney•client relations that 1nay have affected settlement negotiations. Accordingly, 

opposition by class representatives to a proposed settlemen t merits i;pecial a ttention by 

the court, and the notice. of the settlement hearing should usually indicate any terms 

about which class counsel and class representatives differ. 

Class representatives sometimes ravor acceptance or o settlement offer that closs 

counsel believe is inadequate. !n such circumstances, c1ass counsel should ordinarl.ly 

ask the court to determine whe ther prethnlnary approval should be. given a nd a tairness 

Ma.ring scheduled. Although the court should rarely approve a settlement- that counsel 

do not recommend, class counsel-like class representatives- have no veto powers over 

95. For a brief dlSCu$Sion of the othicaJ problems when class counsel or class 
representatives do not Covor a bona f ide offer or settlement, see S 23.24. 

96. 
Kincade 
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settlements or class actions. 

30.44 Procedures for Rev'lew and ApprovaJ.97 

A two-step prOCC$5 is followed when considering class settlements. First, the 

court me,kes a preliminary evaluation or the Cairness or the settlement. In some cases 

this initial assessment mey be made on the basis or matters already known by the court, 

supplemented by intormp tlon about the settlement presented through briefs, motions, or 

informal presentation fro1n the settling parties. ln other cases a hearing may be needed 

to intorm the judge about the circumstances surrounding the negotlatlons and to permit 

presentation not only from the attorneys who participated in the negotiations but also 

from any who were excluded from the dlscusslons.98 At the hearing the court may 

express tmy reservations: regarding the settlement, and the parties may decide on the 

btlsis of these comments to revise thelt agreement. 

If the proposed settlement appears to be the product of serious, lntormed, non

collusive negotiations, has no obvious deticiencles, does not Improperly grant preferential 

treatment to class representatives or segments of the class, and rans within the range 

or possible approval, then the court should direct that notice be given to the class 

members of a format fa irness hearing, at which evidence mllay be presented in support 

of and in opposition to the settlement. See S 30.212. 

Fairness hearings vary considerably. Sometimes no objection to the settlement 

will have been filed, and no one wishes to be heard in op,position;99 although the burden 

97. Reference: MCL 1,.46, 1.47, 3.40. 

98. The judge may also, al this preliminary stage or al the formal hearing, hear 
the views ot the parties' experts or S(lek the advice of 8 court .. appolnted expert or 
special master. 

99 , Although the order scheduling the fairness hearing and the notice to the class 
typically require that any objections be filed with the Clerk by a speclfled date in 
ad\!ance of the hearing, courts customarily permit others in attendance at the hee.rlng 
to express, at least brieny, any opposition to the settlement. Many judges have a.lso 
permitted non-settling parties whO tack formal standing to be heard as ftiends of the 
court . 
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i.$ on the propone nts to show that the settlement should be approved, their presentation 

may l>e- very brief. In other cases, attention will be directed primarily to concerns 

raised by objectors. Occasionally, fairness hearings become protracted and emotionally 

charged, re-quiring firm control by the cour t. 

The opportunity should be provided at the hearing tor all dist inct, substant ial 

objections to the .settlement to be presented to the court. 'l'he same objection need not 

be hear d more than once, although the court may wlsh to ascer tain how ma,~y or those 

in attendance flg~e or disagr~ wllh some proposition. It the subsequent goodwill or 
class members wiU be critical to the successful implementation of the proposed settlement, 

a n e xtended falrneS$ hearing, enabling Individuals to express (heir frustrations and 

concerns, may be needed ror reasons other th8n to enable the court to assess the 

fa irness of the settlernent . 

In determining whether a class set tlement should be approved, the court m.ist 

decide whether the Interests of the class as e whole arc bet ter served if the litigation 

Is resolved by the set tlement rather than pursued.100 The settlement must be rair, 

reasonable, and adequa te under the c ircumstances. In cases primarily seeking monetary 

relief, the present value of lhe damages plaintiffs would likely recover It successful, 

appropriately discounted for the risk or not preva lllng, should be compared ""-' ilh the 

amount of the proposed settlement . The defendant's Inability to pay a gt"eater amount 

may be an impor tant fac tor, as may the need of the plaint iffs ror immediate relief. 

30.4S Settlement CJasscs.101 

Sometimes the parties propose a settlement for a class before a class has been 

certified. The deJendeinl may be wiUing to settle the case as a c lass action on sped£ied 

terms but wa nts to preserve its right to contest the proprie ty or scope of the class 

100. S-ee , e.g., Cotton v. Hinton, 559 F'.2-d 1326 (Sth Cir. 1977); Gl"unin v. Jnternat lonal 
House of Pancakes, 513 F.2d 114 (8th Cir,), cert . denied, 423 U.S. 864 (1975). 

101. Re fere nce: MC L 1.40, 1.46. 
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allegations iC the sett1erneot ts not rinally approved by the court or if it elects to 

withdraw from the settlement of a (b)(3) action because too many members opt out. 

The money that might otherwise 00 spent contesting Rule '23 certification may, at least 

in theory, be made available to provide additional benefits to the class. Early settlement 

should reduce the fees awarded to class counsel from the $Cltlement fond. Moreover, 

although "common questions" may predominate and justify a class IC th~ case is settled, 

the standardS or Rule '23(b)(3) may not be met if the ca.!ie must be l rled. 

For these reasons courts have permitted, though wit'h great caution, the use of 

"settteinent elasscs."102 In such situations, the fa irness of the settlement may be very 

dltticull Lo assess. No one may know how many members are In the class, how large 

their potential claims are, what the strengths and weaknesses of the parties' positions 

are. or how much the c lass members wlll benefit under the settlement. Lacking this 

informationJ the court should be Witry of presenting the settlemenl lo the class. 

Ordinarily, a class action determination should be made not only before a set tlement 

is reached, but indeed before s0ttlement discussions are commenced. 

Three additional caveats should be noted: 

• Opposition. Settlement c lasses snould be considered only in connection 
with settlements that are likely to have little oppoSltio1\ fro1n c lass members. 

• Partial Settlements. Settlement c lasses present special problems when used 
with partial settlements. Members of the settlement class will a lmost 
certainly find It difficult to understand their p0$ltlon in the litigation. 
Moreover , s ince they will not know whether they will be members of a 
class with respect to c laims against non-settling defendants, they may be 
unable to make- an informed decision regarding the adequacy of the 
settlement. 

• Conditional Settlements. 1'hc court should be reluctant to glve preliminary 
approval to a proposed pre-certification settlement that provides th~ 
settling parties a right to withdraw from the se ttlement lf a specified 

102. See e .g., Weinberger v. Ke,~drlck, 698 F.2d 61 (2d Cir . 19&2), cert. denied, 464 
U.S. 818 (1983); In re Beef lndust-ry Antitrust Litigallon, 607 F.2d 167 (Sth Cir. 1979), 
cer t. denied, 452 U.S. 905 (1981); er. P lummer v. Chemical Benk 1 668 F .2d 654 (2d Ctr. 
198Z); Jn re f ·rsnklln Nat'I Bank Sec. Litigation, 574 F.2d 662 (2d Cir. 1978), modified, 
599 P.'Zd 1109 (1979). For an analysis of the factors affecting formation or a settlement 
class, see In ra Baldwin~Unitcd Corp., 105 F.R.O. 475 (S.0.N .Y. 1984). 
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number or persons opt out of the class or ot the settlement. It such 
protection must be afforded the defendant And In other respects the 
settlement fs belleved de.siroble, a provision under which the benefits paid 
to the class will be appropriately reduced In proportion to the number of 
opt-outs (or size of their claims) may be pretera,ble. 

OccosionaUy the parties propose a settlement covering s class different from 

that certified. Typically, the parties propose to enlarge the class-or the claims ot 

the class-to give the settling defendants greater protection against further litigation, 

although sometimes they may seek to reduce the- size of the class. The problem 

pr,sented by these requests is not the lack of sufriclent information and scrutiny, but 

rather the po.ssibiUty that fiduciary responsibilities of class counsel or class 

representatives may havo been compromised. The pa.rties should be required to explain 

Jn detail what new facts, changed circumstances, or earlier errors support the conclusion 

that the original definition should be altered. If a (b)(3) class Is enlarged, notice must 

be g'ivon to the new members of Chair right to opt out; if a etass ls to be reduced, 

notice should ordinarily be given under Rule 23(d) to those being excluded be-cause the 

statute of limitations wiU begin to run again on their claims. 

S0.46 Partial Setllements.103 

Settlements involving less tha n all parties present special considerations in class 

action,, particularly If each defendant may be li8ble to the class as a whole and not 

simply to certain members or the class. 

The fairness of partial settlements tn.8y be particular\y ditricult to assess. Because 

the lit igatlon may continue again.st others, the parties are Likely to be reluctant to 

disclose fully and candidly their assessment of strengths and weaknessas that led to 

the settlement. Moreover. the adequacy of the sett lement depends in part upon the 

relative exposure of other parties: an apparently generous settlement otrer trom a 

sir_igJe derendant may ,be questionable It there are no realistic claims against non-settling 

deten<lants and, conversely, a partial settlement providing little relier may be entirely 
• 

103. Reterence: MCL 1.46. 
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satisfactory if the settling defendant has strong defenses or Is irr(>ecunlous, This 

assessment may be almost lmposslblo to make if discovery ls incomplete or has been 

conducted against on.ly a rew or the defendants, and subsequent discovery may reveal 

In retrospect that the settJement was not in the best interests or the class. 

Despite these problems, partial settlements often play a vital role in resolving 

class actions, and the court should bo prepared to deal with thern. If sevet.ral such 

settlemenls are being negotiated, the court should ordinarily defer consideration until 

al.I are submitted- saving the tlma and expense of successive notices and hearings and 

enhancing the ability of the court and class members to essess the adequacy or each 

one. Expert testhno1,y m&y bo offered to demonstrate the economic justification or 

the various setttements.104 Funds rccoived from the settlements typically are placed 

in ineome--producing trusts estabHshe-d by the class counsel for the benefit of me class, 

and held until the case is fully resolved by CUrthcr settlements or trial. The court 

should consider establishing a deadline for partial scttlc.mentli, suUlctently In advance 

or the trial dote that fairness hearings rnay be completed while enough time remains 

ror the parties to propare for trial whether th~ settlements are approved or disapproved. 

5•• S 23.21. 

The court should be reluctant to approve partial settlement$ containing provisions 

that might interfere with further proceedings, such as clauses attempting to limit further 

dlseovery and "most favored nation" clauses. Sec SS 23.22, 23.23. AlthOUfh the court 

may give some deference to provisions in an agreement purporting to an_ocate a oottlement 

fund to p,articular theories, claims, or time 1:>erlods1 it should reserve the power to make 

alterations when warranted by [urther developments In the ca:se. See S 23.21. 

104. See Jn re Corrugated Container Antitrust Litigation, 643 F.'2-d 19S, on second 
appeal, 6WP.2d 1322 (5th Cir. 1961). 
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30.47 Administration. 10; 

Class settlements are rarely self-executing; various problems may arise in their 

administration, many of which involve more than clerical or ministerial runctions. 

Sometimes a settlement fund is to be divided equally among all class members who meet 

specified crlterla (for example, employees who sought promotion during a specified 

period) or a llocated in proportion to some measure fo r damage or Injury (for example, 

the price paid for particular securities). rn such cases, the class members are potentially 

in a competitive, ndversarial rote because the benefits of each will vary in inverse 

pr0portion to the benefits awarded to others. In other cases, the settlement may 

provide tor a specified payment-either a flat sum or an amount determined under a 

formula-to be made to each class member meeting some prescribed standard; in this 

situation, tho class members romaln In potential confl.ic t with the settling defendants, 

whose liability is reduced if class members are round to be disqualified or it th81r 

cl11ims are reduced. 

Class members are usually called upon to filo cJalm forms providing details about 

their claims and other Information needed to administer the settlement. See Sample 

Order a nd Notice, S 41.44. Verification under oath or affirmation pursuant to 28 U.S.C. 

S 1746 may be required., and In some cases it may be appropriate to require substantiation 

of tho c laims-for exa~le, through invoices:, confirmations, or brokers records. 

Completion and documenta tion or the claim forms should be no more burdensome than 

is actually needed to implement the settlement; re.quiring additional Information from 

class members Is ta ntamount to an in-.,.ermissible opt -in procedurc,106 Nor, for purposes 

of administering a settlement, should the court nee~rily require the same typo of 

eviclence end specificity that might be needed to establish damages at s trial; secondary 

10;. Re(erenco: MCL 3,20. 

106. In some cases class members need not be required to do anything as a condition 
to distribution. For example, the defendents' records may provlde a .satisfactory, 
lnexpensive, 011d accurate method for detercnlning tho division or a settlement fund. 
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forms of proof should ordinarily be permi tted, and estimates derived from other sources 

should in some cases be acceptable. Additional mailings, telephone calls, a nd Investigative 

searches may-depending on the size of expected distributions-be warranted if notices 

to class members are returned or if class members tail to submit c laim forms. 

A procedure should be established for rttording receipt of the claims and tabulating 

their contents. These arrangements are usually made- by class counsel and approved by 

the court . If the c lass is very large, claims are customarily sent to a separate mailing 

address and the essential information ls recorded on computers. form letters may be 

pre.pared to answet' common types of Inquiries from c lass members and to deal with 

recurring errors in completing tho claim forms. 'f'hese activities should be memorialized 

to minimize subSequent disputes. 

The audit and review procOOures that are needed will depend upon the nature or 

the case. Claims or modest amounts e.re frequently accepted solely on the basis or 

) the verified claim rorms. Medium-sized claims-or some ot them selected by statlsUcal 

sampling-may be subjected to telephone audit inquiries or cross-checks against other 

records. Large cl aims may warrant a f ield audit . 

) 

A Claims Committee or special master may be appointed to review all claims or 

to review those that ar•e late, deficient In documentation, or questionable for other 

reasons. This review may be made merely by coMidering the materh1ts submi tted or 

may Involve a hearing at which the claimant a.nd other 1.nterested parties may present 

additional matters bearing on the claim. Provision should be made for judicial review 

of the findings of the Committee or Ma$ler unless the terms of the setll.ement provide 

that these flndi.ngs are tin.al under Fed. R. C iv. P. 53(e)(4). Periodic reports shoold 

be made to the court l.ndicating the interest earned, distributions made, allowance and 

disallowaoce of claims, and other matters involving the stal l.I$ or administration. 

The :rettlement should make some provision tor- disposition of unclaimed or 
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undlstrll>utable (unds,107 Whethc.r such fonds should be returned to the settling 

oore1tdant 1 e$Cheat to the government, be paid to other class member$, or be dlstrlbuted 

in a manner to be decided on equitable principles by the courtl08 will depend on the 

nature o( the casei the question, however, should be addressed In the settlement 

agreement and considered by the court at the settlement hearing. 

The equitable powers or the court may be Invoked to deal with a number of 

other problems that frequently arise during admlnlstr{ltion ot settlement but may not 

be covered by the terms or the agreement: the Impact or divorce, death, and dJssolutlon 

on ownership of claims; Investment or settlement functs;109 interim distributions and 

partial payments or tees and expenses; a nd procedures tor handling lost or returned 

checks.110 The court a nd counsel should be alert to the possibility of persons soliciting 

class members after the settlement, offering to provide "coUectlon services" for a 

percentage or the ctahns; such activities may fraudllently deprive class members of 

benefits provided by the settlement and i~inge on the court's responsibility to control 

fees in c lass actions. 

107. An adequate time should be allowed for late claims botore a ny refund or other 
dlSpoSit ion of settlement funds occurs. A reserve for late claims may also be esto.bllshed. 

108. Although Its use to determine damages In a fully-tried class action is problematic, 
"fluid recovery" Is permissible when authorized In a settlement. See

1 
e.g., Beecher v. 

Able, 575 F.2d 1010 {2d C ir. 1978); cf. In re General Motors Corp. Engine Interchange 
Litigation, 594 l•' ,2d 1106 (7th Clr,),cert. oonled1 444 U.S. 870 (1979). 

109. Security of settlemen1 funds is critical. The court should permit these funds 
to be held only In the most secure investments. 

110. Although checks should ordinarily t-e stamped with a legend requiring deposit 
or negotiation within 90 days, counsel should be authorized to grant additional time. 
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All related civil cases pending In the same court, whether or not filed In dlffere0t . 
divl.slons, ordinarlly should be esslgned at least lnltlally to one judge to determine 

whether coordinated pretrial proceedings will be advisable to reduce conflicts and 

duplication,2 Formal consoUdation, If appropriate, may be ordered under Fed . R. Clv. 

P. 42(a), which provide.$ that 11when actions Involving a common question or law or fact 

are pending before the court, it ma.y order a joint hearing or trial or a ny or all the 

matters In issue in the actions; it may order all the actions consolidated; and It may 

1. Reference: MCL 0.30, 5.00-S,21. 

2. Adversary proceedings in bankruptcy, including issues as to the discbargeablllty 
of certain debts, should sometimes alSo be reassigned to the district judge handling 

) 
related litigation. See, e.g., In re Plight 1'Tans. Corp. Securltles Litigation, 730 P.2d 
1128 (8th Cir . 1984), cert. denied, 105 S. C t . 1169 (1985). 
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make such orders concerning proceedings therein as may tend to avoid unnecessary costs 

or delay." As stated by the Second Circuit, 

11 We see no reason nor has any been suggested by counsel why the consid
er6lions permitt ing consolidation tor trial are not equally apposite In 
connection with consolidation in the period before trial. lndeed, an orderly 
and expeditious dJSpoSition at trlnl is dopcndent In large part on the manner 
In which the pre- trial proceedings are conducted. If one or the purpo$es 
of consoJidatlon for trial bo to expedite thQ proceedings and avoid needless 
thne and expense to the litigants and to the court, such objectives are as 
desirable and as attainable In the period utilized in preparing for the trial."3 

The desirability of coordinated or· consolidated pretrial proceedJngs- ordinarily shou ld be 

discussed at the Initial conference. See S 21.24. That the cases were riled In more 

than one division of the court does not prevent their coordination or consolidation tor 

pretrial purposes,◄ and frequently it will be appropriate to transfor a ll cases to a single 

division under tho discretion granted by 28 U.S.C. S U04(b). 

A master tue for the litigation may be established in the Clerk's ofricc, elfmlnating 

the ne.ed for multiple tilings of the same pleadings, motions, notices, orders, ond discovery 

material!;. Only documents having Special application to particular cas<is need be filed 

separately in the lndJvldual case files. 

31.12 Multidistrict Transfers under S 1407.S 

.121 

.122 

. 123 

Requests for Transfer 
During Period or Transfer 
Retnand . . , ..•.... 

. . . . . . . 

Under 28 U.S.C. S 1407, tho Judicial Panel on Mullldlstrict Litigation Is authorized 

to transfer multldlstrict civil actions involving one or more com.non questions of fact 

to any district for coordinated or consolidated pretrial proceedings upon tts determination 

3. MacAUsler v. Guterma, 263 P.2d 65, 68 (2d C ir. 19S8). 

4. Consolidation of related cases tor a joint trlel under Ruht 42(a) on one or 
more common issues is discussed in S 21.631. 

S. Reference: MCL 5.22, 5.23, 5.30. 
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that transfer "will be for the convenience ot the parties and witnesses and will promote 

the just and efflcient conduct or such action$." The Panel's authority Is not encumbered 

by venue restrictlons;6 however, lt extends only to civil actions1 and only to transfers 

tor prctriol.8 Counsel who seek or oppose transfers before the Panel should femilh1.rh-..e 

themselves with S 1407,9 wi th the Panel's Rules of Procecture,10 and with the Panel's 

decisions In similar cases.I 1 

31.121 Requests for Transfer. 

Proceedings for transfer of actions by tho Panel may be initiated by one or the 

parties or by the Panel itself, although the latter procedure is ordinarily used only for 

"tag-along" eases.12 The Panel evaluates each group or cases proposed for multidistrict 

treatment on its own facts ln the light of the statutory c riteria, mindful that the 

objective is to ellmlnate duplication i.n discovery, avoid conflicting rulings and schedules, 

reduce litigation costs, and save time and effor t on the part of the parties, the attorneys, 

6. In re New York City Mun. Sec. Litigation, 512 F ,2d 49 (2d C ir. 1978). 

7 . Antitrust actions brought by the United States arc exempt Crom the Panel's 
power, 28 U.S.C. S 1407(g), (IS are injunctive actions Instituted by the Securities and 
Exchange Commission unles..'i the SEC consents to consolidation, 15 U.S.C. S 18u(g). 

8. Although transfer by the Panel under S 1407 ls ordinarily only tor pretrial 
purposes, the transferee court may Cind it appropriate to transfer cases tor trial under 
28 U.S.C. S 1404 or S 1406. Parens patriae antitrust (!Ctlons brought by states under 
15 U.S.C. S 15c may ba transferred by the Panel for both pretrial and trial. 28 U.S.C. 
S 1407(h). 

9. For a dlscusslon of Panel practices1 see Cahn, A LOok at the Judicial Panel 
on Multidistrlct Litigation, 72 f .R .0 . 211 (1976), 

10. The Panel's Rules are found ln u.s.c.A. following S 1407 a nd in u.s.c.s. 
following the Rules of CivlJ Procedure. 

11. Opinions of the Panel are reported in Federal Supplement. 

Li. The Panel's power to act without need for a motion is also utlllzed to avoid 
problems in situations In which the movant is oot a party in one or more of the cases 
that should be transCerred for coordinated or consolidated proceedings. Sjj, ~ In 
re Equity Funding Corp. Sec. Lit igation, 375 F.Supp. 1378, 1380 n.4 (J.P.M .. L. 1974). 

' 
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the witnesses end the judiciary.13 As few as two cases may warrant muJtidJ.strlct 

treatment under S 1407,14 although when there are only a tow acti,ons, particularly if 

the same partios and counsel are Involved, those advocating tra nsfer have a heavy 

burden or pers.uasion.15 

The timing or a motion to transfer may be important . In some cas-os- for exa~le, 

large aircrart disasters- tho need for multidisf-rict treatment under S 1407 may be 

apparent at the outset and counsel should initiate proceedings betore the Panel shortly 

arter the second case is filed. Sometimes, however, the justification for tra nsfer may 

not arise until later in the proceedings, e ither bccnuse additional cases have been filed 

unexpectedly or because efforts to obtain voluntary cooperation have proved incfCec tlve 

In reducing conflicts end duplication. Counsel should fi le their motion to transfer as 

soon as the need under S 1407 can be demonstrated; the Panel i$ reluctant to transfer 

a case after significant proceedings have occurred or Ir the motion appears to be 

motivated by a <leslre for delay or to change judges. 

Once a tronsfe1· under S 1401 becomes eCCective- when the order granting the 

transfer ts filed ln the office or the clerk or the transferee court-the jurisdiction or 

the transferor court ceases and the tTansCeree court has exclusive jurisdictlon.16 

However, during the pendency of a motion (or .show cause order) for tra nsfer, the court 

Jn which the act ion was riled continues to have all judicial powers over the case.11 

13. See Jn re Plurrbing Fixture Cases, 298 F. Supp. 484 (J.P .M.0.L . 1968). 

14. See , e.g., In re Clark Oil end Ref. Corp. Antitrust Litig11tlon, 364 P. Supp. 
458 (J.P .M.0.L, 1973). 

15. See, e.g., In re Scotch Whiskey, 299 F . Supp, 543 (J.P .M,0 .L. 1969), 

16. In re Plumbing Fixture Cases, 298 F. Supp. 48◄ (J.P .M.D •. L. 1968). Unless 
alter-ed by the transreree court, orders e ntered by the transferor court rema in ln effec t. 

17. .Rule 16, J .P.M.D.L • .Rules or Procedure; In re Four Seasons Sec. Laws Litigation, 
362 P. Supp. 574 (J.P .M.0,L, 1973). 
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) Unfortunately, some courts, upon being notified of the filing of a motion for transtcr,18 

have stayed discovery, postponed rulings on pending motions, and generally suspended 

further proceedings in the case. Rerel,y ore such generalized delays advisable. Although 

deferral of some activities ln the case may be appropria te until the Panel has the 

opportunity to rule on tran.sfer,19 oft en other matters-tor example , motions to dismiss 

end mot ions to remand raising Issues unique to the case-should ordinar ily be addressed 

before the Panel considers the motion to transter,'20 't'he court should also revise any 

deadlines that, tr not altered, would present to the Panel a misleading picture of the 

readiness or the case tor triat.21 

No single factor determines which district Ls selected as the one to which the 

actions will 00 traMterred.22 After deciding upon the proper transte.ree dlstrlc t, the 

Panel designates a judge or judges23 to whom the cases are assigned for pretrial 

proceedings. The i.l tigation ls usuaUy assigned to a judge In the transferee court , but 

) occasionally the Panel has selected a judge dcsign,ated to s it spe<?.ially in the tra nsreree 

distric t on an Intra-circuit or Inter-circuit assignment . 

) 

18. A copy of the motion is to be filed with the court v,here the action is pending. 
See Rule 4(dl, Rules of Pr0<:edure of J,P.M.D.L. 

19. Por example, white o conditional transfer order from the Panel ls pending with 
respect to a newly-filed " tag-along ac tion," there would be Uttle reason to enter a 
scheduling order under Fed. R. Civ. P. 16(b) or a discovery order under Rule 26(t). 

20. Sometimes the Panel has concluded that it should delay its ruling on tra nsfer 
until critical motions have been decided by the court In which the case is pending. 

21. Cases sometimes are described to the Panel as being ready for trial on the 
b6.sis or dates for cut'"'Off of discovery or for tr iaJ that a.re no longer realistic . 

22 . See Cahn, A Look a t the Judicial Panel on Multldistrict Litigation, 72 F.ft.D. 
211, 214-1T(l976). 

23 . On rare occasions the Panel has assigned the lit1gation to t wo judges. 
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31.122 During Period of Tra nsfer. 

Aftet the transfer, the transferee juctge24 has alt the usual Judicial powers In 

the transferee district2S and, in addition, "the powers of a district judge in any di.strict 

for the purpose of conducting pretrial depQSitions in such coordinated or consolidated 

proccedings."26 28 U.S.C. S 1407(b), This supervisory power over depositions In other 

djstrlcts may be exerc ised by telephone,27 'T'he transferee Judge may vacate, modify, 

or expand any order of a tr,;rnsferor court , Including protective orders;'28 however, until 

altered, orders of· the tr,ansferor court remain In errect.29 

The transferee judge has the power to terminate actions by rulings on motions 

under Fed. R. Clv. P. 12, 41, a nd 56, and by entering dlsmiS$8IS or Judgments pursuant 

to settlements. Likewise, the trensrercc Judge may tran.srer a case for trial to any 

djstrlct, including the S 1407 transferee district, in which the venue and other crJteria 

of 28 U.S.C. S 1404 or S 1406 a.re met.30 In such situations the actions wHt be closed 

24. The Panel has no authority to direct transferee judges In the exercise or their 
powers end discretion in supervising m.iltidistrict proceedings. tn re Plumbing Fixture 
Cases, 298 F. Supp. 484, 489 (J.P.M.D.J,. 1968). 

25. The transferee judge is bound, however, by the laws that would apply in the 
transferor court, even if the case is later transferred to the transre.ree COlU't under 28 
U.S.c. S 1404. See S 33 .23, n.36. 

26. Under the statute, these pow'1rS also may be exercised by members or the 
Panel a nd by other district and circuit judges designated by the Panel. 

27. See J.n re Corrugated Container Antitrust Litigation, 662 F.2d 875 (O.C. Cir. 
1981); In re Corrugated Container Antitrust Utlgatlon, 6-44 P.2d 70 (2d Cir. 1981); In 
re Corrugated Container Anti- trust Litigation, 620 F.2d 1086 (5th Cir. 1980), cert. 
denied, 449 U.S. 1102 (1981). 

28 . Sec, e.g., In re Upjohn Co. Antibiotic Cleoein Products Liability Litigation, 
664 P.2d 114 (6th Cir. 1981). 

29. See In Re MMter Key Antitrust Litigation, 320 F . Supp. 1404 (J.P.M.D.L. 1971). 

30. Even Jr all cases cannot be transfer-red to a single district for trial, transfer to 
a limited number of districts may be useful in facilitating coordination ot further 
proceedings. 
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by appropriate orders entert'd in the transr~ree court , without further Involvement by 

the Panel or the original transferor court.31 

The transferee court's l'MRD.gemenl plan for the litigation should include provisions 

for handl.ing "tag-along actions"-'"'<!A&?S transferred by the Panel after the Initial transfers. 

Ordinarily i t is advisable to provide that (1) tag-elong actions shall be automatice.lly 

made part of the centrallttd proceedings upon transfer to the transferee courti (2) 

rulings already made on common issues-tor exarY(>le, on the st6 tute of limitations-shall 

be "deemed" to have been made in the tag-along action without the need for separate 

motions and orders: and (3) discovery already taken shall be available and usable in the 

ta_g .. a long cases.31 Consideration should atso be tiven to videotaping key depositions 

or testimony given in bellwether trials tor more effective use at subS~quent trlaL'i In 

the transferor courts after remand. 

31.1'.23 Remand. 

Actions not terminated in , riled In, or transferred under S 1404 or S 1406 to 

the tran.sferee court or another court are to be remanded under S 1407 by the Panel 

after appropriate pretrial proceedings to the respective transferor courts for rurther 

proceedings and trial. When this should be done wlU depend on the circumstances of 

the litigation. In some cases, remands have been ordered relatively early, while 

suOOtantlal discovery remained to be done; in others, virtually all di.scovery has t>eon 

completed and the cases are read,y for trial et the time they are remanded to the 

transferor districts. Some of the constituent cases may be remanded, while others are 

retail'led tor rurther centralized pretrial proceedings. 

31. Whether under S 1404 a case may be transrerred only ror the determination 
of certain Issues and whether o retransfer or second transfer may be ordered is not 
clear. Compare In re Air Crash Disaster Near Hanover, NJI., 342 P. Supp. 907 {O.NJ-1. 
1971), and Starnes v. McGuire, 512 F.2d 918 (D.C. Cir. 1974) with Technitrol, Inc. v. 
McMonus, 405 F.2d 84 (8th Cir. 1968), cert. denied, 394 U.S. 9°9TT1969). 

32. .?or a discussion of the use of supplement,1 depositions, see S 21.453. Also 
see Sample Order al S 41.38-1113. 
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T'he Panel JQOks to the transferee court to suggest when remand should be ordered, 

although under Its rules it may also consider remand on its own initiative or on the 

motion or a porty.33 Rule ll(c), J.P .M.0.L. Rules or Procedure. Although aulhorized 

to "separate any cla im, cross-claim, counter-ctalm, or third-party claim and remand any 

or such claims before the remainder of the action Is remandcd,11 28 U.S.C. S l407(8.), 

the Panel has rejected most requests to exclude portions or a case from trensfer under 

S 1407,34 believing that such matters may be given individua11zed l reatment by the 

transferee court i f warranted, and has concluded that It has no power to transfer (or 

sever-and-remand) particular "issues", as distinguisho<I from particular 11cloims."35 

After remand, the transferor court has exclusive jurisdiction and additional 

proceedings in the transferee court with respect to a remanded case are not authotlzed 

absent a new traMfer by the Panei.36 Further pretrial proceedings, as needed, are 

conducted in the transferor court, using lhe principles and techniques of orrectlve 

management discussed In Part U of MCL 2d~ SS 20-25, as appropdate.37 Rulings made 

by the transferee court can be altered by the traniferor court to the exlent advisable, 

subject only to the same considerations regarding lhe "law of tile casen that would 

33. Great deference Ls given to the views or the transferee judge . See1 e.g. (n 
re lBM Peripheral EDP Devices Antitrust Litigation, 407 P. Supp. 25-4, 256 {J.P.t.Lfi.L. 
1976). Ertorts by parties to use the Panel as a substitute for appeUate review, by 
seeking prematur:e remand, have been uniformly rejected by the Panel. 

34. But see In re Hotel Tel. Charge Antitrust Llligation, 3.U F. Supp. 771 (J.P .M.O.L.. 
1972); er. In re Midwest Milk Monopolization Litigation, 386 f. Supp. 1401 (J.P.M.O.L. 
1975), -

35. In re Plumbing Fixture Cases, '298 F. Supp. 484, 499 .. 90 (J.P.M.O.L. 1968). 

Llti~:tio~e5bli,~''su
1
;p.r~oi~(E~6,jo~~h~~~fi)~y l~~~i~!~~llc c~~~~an:~~~,~~~ p~~ae~

1~!~ 
by a new order again tren.srerred a remanded case to the traosferee district or transferred 
it to a now district as part of another multidistriet proceeding . 

37. For example, all cases rem.anded to the same court for additional proceedings 
and trial should be assigned at least Initially to one judge for further coordination or 
consolidation Jn the transferor court. 
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) apply had those rulings been made In the transferor court; however, the transCeror Judge 

should be reluctant to over turn rulings made in the transferee court l f the result wouJd 

frust rate the purposes served by centralized pretrial proeeedings. 

A complete pretrial record 1s sent to the transferor court upon remand of the 

case. One of the final act io,,s of the transfe!:ree court should be entry of a pretrial 

order that concisely chronicles the proceedings, s ummarizes the primary rulings that 

wlll a.Hect further activities, outlines the issues remaining for <lisc;:overy and trial, a nd 

indicates the nature and expected duration of fur ther pretrial proceedings. This order 

will greatly assist the transf<'!ror courts In planning ror Cur ther proceedi.ngs and triat.38 

In a few Cft5e$ the transferee judge has ~eceivod intra-circuit or Inter-circuit assignments 

under 28 U.S.C. S 292(b, d) to preside at trials of cases remanded to the transferor courts. 

3Ll3 Coordination Between Courts,39 

Frequently there ar8 cases In different districts with similar issues and somo 

) common discovery, but transfer to a single district under 28 O.S.C. S 1404, 1406, or 1407 

Is not warranted. ln such ca.scs, the courts should nevertheless consider adopting 

procedure$ to avoid or minimize duplicative discovery and potential conrtlcts in pretrial 

and trial schedules. Among the stepS that may be ree:slble are the rouowing: 

) 

• speeial assignment of judge. One Judge may be assigned all cases 
through a designation to sit terrcx,rarUy in other districts u,nder 28 
O.S.C . SS '291-296. In many circuits the district judges are appointed 
by the Chief Circuit Ju~c on an annual basis to serve in the other 
districts in their own state, tacllltatlng the coordination or related 
litigation pending In the same state. 

• lead cue. The judges and attol'neys In the various cases may agree 
to treat one as the "lead case." Rulings in the lead case on such 
matters as scheduling connlcts and discovery disputes may be: 
accorded presufll)tive (but not conclusive) validity in the other 
courts, or pretrial proceedings in the other cases may be stayed 
pending a resolution ot the lead case. 

38. Transferee courts ar-9 not expected to provide transreror court's with status 
reports during the pretrial procee-dlngs. 

39, Reference: MCL 1.22, 5.21, 5.30, 5.40. 
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• joint conrerences and orders. Joint or paraUol orders have sometimes 
been entered by the several courts In which the cases are. pending. 
Joint hear ings or conferences at which all or the iudgos ore present 
in poi-son or by telephone may atso be feasible,4l> 

• joint appointments. Ir special referrals are to 00 made to experts 
under Fed. R. £vid. 706 or to masters under Fed. n. C iv. P. 53, 
ttppointment of the same persons by all courts will save time a nd 
expense, as well as avoid lnconsistoncies. Thi.i tedrnique ls especially 
useful if numerous c laims or pri vilege against disclosure will be 
made in a number or slmilar eases pending tn di fferent courts. 
Likewise, au courts may consider appointing the same attorneys to 
act as lead or liaison counsel . 

• avoiding duplicative discovery. Techniques to coordinate discovery 
and avoid duplication, such as those discus.s<?d In SS 21.422, 21.443, 
21,,444, and '21.465, should be considered. In particular, litigants 
should coopera te in conducting common discovery and establlshing 
join t document depositories and shou ld not be permitted to repeat 
interrogatories already answered or request documents already 
available (ro1n other sources. Notices for depositions may be filed 
or cross-filed in rel.a ted cases to make the d~ltlons usable in a n 
cases. Relevant discovery eJteady completed should ordinarily be 
made available to litigants in the other case:s. 41 

MCL 2d 

The key elements are communication and cooperation-batween the judges of the sevcrt1I 

courts, and between the attorneys in the various cases. f'ed. R. Clv. P . 2G(b) calls 

for limits on djscovery 11ootsinable from some other source that Is more convtirllent, 

less burdensome, or less expensive." Conntcts between one c lass action and other class 

actions or Individual suits may sometimes 00 avoided by careful draft ing or the clnss 

definition or by providing an e lection to opt out or a class. Sae S 31.3'2. 

40. Under Fed. R. Civ. P . 77(b} consent or the part ies is required before trials 
and he~rings may b<!: conducted outside the district; tl\olr consent is not r~quired with 
respec t to other proceedings. 

41. See Wilk v. American Medical Ass'n, 63$ F.'2d 1295 (7th Cir. 1980). 11Where 
sn appropriate modification or a protective order can place private litigants In a position 
they would otherwise reach only after repetition or another1s discovery, such modification 
earl be deniod orlly where it would ta ngibly prejudice substentlal rights of the party 
opposing rnoditication .•.. Once such prejudice is demonstrated, however, the district 
court has broad discretion In judging whether that injury outweighs the- benefits or any 
possible modificat ion of the protective order." Id . at 1299. The court usually may 
accommodate any le,gltlmate interest In privacy by amending the protective order to 
include the new Utlgants within its restrictions, id . at 1301, and the party seeking tho 
discovery may be required to bear an appropriate portion of the cost incurred In init ially 
obtaining the Information. 
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31.2 RELATED CRIMINAL AND CIVIL CASES.42 

Major problems or management arlse when there are concurrent criminal and c ivil 

cases involving the same persons. Witnesses may claim Flftl\ Amondment privileges In 

the c ivil actions, cspeciaUy If examined prior to tlnal resolution of the criminal 

proceedings,43 a nd serious questions may arise as to mo propriety of requiring an 

accused during the pendency of criminal charges to produce in c ivil proceedings either 

adverse (olthough non-privileged) evidence or exculpatory evidence to which the 

prosecution would not be entitled under tho Fed . R. Crim. P. The criminal proceeding 

should ordlnarlly have fi rst prlorJty because of the short pretrial period allowed under 

the Speedy Trial Act44 and because or the potential impact or convlction.4S llowcvcr, 

suSpendlng all prctria.l activities In civil litigAtion until the c riminal proceeding has 

been concluded may be unnecessary and inadvisable, for often there are major portions 

of the discovery program in the civil cases that s hould be conducted before completl, 

) of the cr iminal proceedings,46 

) 

42. Reterence: MCL 6.10, 6.'20, 6,30. 

43. Termination of the crimina l case will not necessarily result In testimony becoming 
available. See Pillsb\lry Co. v. Conboy, 459 U.S. 248 (1983) (witness compelled by grant 
or "use Immunity" to give testimony to grand Jury does not waive right to claim Fifth 
Amendment in subsequent civil litigation). 

44 . The complexity of the case may be considered in determining whether to grant 
a conllnuanoe. 18 U.S.C . S 3l6 l(h)(8)(B). See S 32.22 

45. Even if conviction will not preclud~ relltigation of Lssues raised in the c ivil 
proceeding, U may be admissible In the civil case as sub5tantive evidence of the essentlal 
elements of the offens0 under Fed. R. Evid. 803(22) or as impeachment evidence under 
Fed. R. Bvid. 609. 

46. See Landis v. North Amer ican Co., '299 U.S. 248, 254-SS (1936)i 1'exaco, Inc. 
v. 8orda;J83 F.2d 607 (3d C ir. 1967). 
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Because the court must weigh carefully the competing Interests, related criminal 

and clvJI cases should ordinarily be assigned, if possible,47 to the same Jud;ge.48 lf 

the cases are assigned to dltrerent judges, whether or not in the Mme court, coordfrl.atlon 

may be achieved through informal consultation a.nd cooperation. lf grand jury materials 

from another CQUl't are sought, the t wo-.step procedure described ln Douglas Oil Co. of 

California !:. Petro) ~ Northwest49 mu.st be followed. 

31.3 RELATED STATE AND Fl?DERAL CASES • 

• 31 Coordination .•••• 
.32 Jurisdictional Conrticts 

31.31 Coordination.SO 

. . . 260 
262 

To the extent possible, proceedings in cases with common is,ues or fact that are 

pending simultaneously in state and federal courts should be coordinated to avoid 

unnecessary co,~fllc.ts ond expense, conser ve Judicial resources, and expedite the 

disposition or all the cases. Jmplementation of this coordination wil1 depend on many 

circumstances-tor e,cample, the number end l~ation or the courts,51 the status or the 

proceedings in each ease, the method ror as.signing cases in the state court,52 and the 

47, Although the Judicial Panel on Multidistrict Litigation has no authority to 
transfer criminal cases, it has rrequently ordered transfer ot civil actions to the location 
or related criminal proe~dings. 

48. However, a.s noted In S 2.0. t l, circumstances may exist that make assignment 
to the same judge inadvisable. 

49 . 44 1 U.S. 211 (1979). 

so. Rererence: MCL 1.94. 

Sl. Althou.gh tho Judicial Panel on Multidlstrict Lltlgt1tion has no power over cases 
pending In state courts, fl has frequently transferred rederal cases to a state where 
related cases were pending in the state courts In order to racllltate coordination. 

52. For example, cases in many state courts are handled on a master calendar 
basis, without Hsignment to a particular judge prior to trial, and in other states th0 
cases may be assigned to several judges, with restriction$ against reassignment to a 
singl• Judge. 
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) extent to which the procedural rules In tho court.s are similar. 

ln some Utigation state and federal judges have conducted joint pretrial 

conferences with all attorneys, developed a single management plan covering all cases, 

and entel'ed parallel orders thal, to the extent pQSSlble, sought to provide uniform 

rulings on common guestlons,53 However, coordination Is often achloved on a more 

limited basis- by designating the same attorn~ys to serve as lead counsel, by appo1ntlng 

the same special master to resolve discovery disputes or facilitate set tlement dlscusslons, 

by using joint document depositories a.nd cross-noticing depositions, by providing (or 

discovery taken In one ease to be made available In other cases,54 by agreeing that 

rulings or ono court on procedural and SQhedulfng disputes shall be given presumptive 

validity in other courts, or by allowing cases in one court to take the "leed11 end 

informally staying proceedings in the other courts.S5 Sec Sa~le Order S 41.51. 

The attorneys should t>e urged by the courts to confer and develop ways to avoid 

) conflicts and cklplication. However, it often Is valuable, particularly at the ou tset of 

the litigation, for the judges themselves to communicate lntormaUy and determine how 

best to coordinate their activities and facilitate an efficient resolution or the entire 

litigat ion. 'The fact that the courts have different procedures is sometimes an advantage. 

For example, the e xistence or s tate court procedures for Interlocutory appeals may 

provide a meal\S for obtaining an early appellate ruling on a critical tssue or state law, 

while the federal procedur-es may permit discovery to be conducted In a more. expeditious 

and erticient manner. 

) 

53. It permls:slble under state law, consideration may alSo be given to a joint trial, 
at which separate state and federal juries would sit In the same courtroom a nd hear 
common evidence . 

54, Reciproc ity , cost"6h&rlng, and future cooperation may be required as conditions 
to obtaining discovery tor use in other lltlgatlon. 

55. See, e.g.~ Union Light, Beat &: Power Co. v. u. S. District Court, 588 F.2d 
S43 (6th Cir. 197 ), cert. dismissed, 443 U.S. 913 (1979). 
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3L32 Juri3dictional Connicts.56 

frustrated by competing schedules a nd the failure to obtain voluntary cooperation, 

counsel sometimes seek orders to rcstr1.1in their adversaries rrom pursuing similar or 

identic8J actions in other courts. J'l'ederal law, however, generally permits multiple 

actions between the same parties to be pursued simultaneously, whether In other federal 

courts or in state courts, unt il a Judgment is obtained that will be given effect in other 

cases under the doctrines or issue preclusion or claim preclusion. Moreover, pre

judgment efforts · to enjoin competing state actions are ordinarily barred by 28 U.S.C. 

S 2283, a constraint that applies even in class octlons.57 Indeed, class definitions 

should be carefully worded to avoid unintended conflicts with ex-lstlng or potential 

litigation in other courts.58 

Special care should be taken when deciding whether to exercise pendent juriSdiction 

over related state claim, otherwise outside the cour t's jurisdiction. The question may 

arise because the defendant In a case rHed in tederaJ court seeks to force the plaintiff 

to pursue state claims in state court or, more frequently, OOcause the plaintiff ln a 

56. Reference: MC L 5.40. 

57. See, e.g., In re Fed~ral Skywatk Cases, 680 F.Zd 1175 (8th Cir. 1982); Jn re 
Glenn W. Turner Enter. Litigation, S21 F.2:d 775 (3d Cir. 197S); £!:.. ln re Corrugated 
Contatner Antitrust Litigat ion, 659 P.2d 1332 (5th Cir. 1981), cert. denied, 456 U.S. 
936 (1982) (approving injunction where, after judgments approving partial set tlements, 
state proceedings would be barred by res judicata); In re Baldwin-United Corp., _ 
F'.2:d (2d Cir. 1985) (upholding power ot district court under AU-Writs Act, 28 U.S.C. 
S 165Tto enjoin states from Instituting representative actions that would frustrate 
potential settlement ot class actions). 

58. Por exafll)le, a class m&y be defined to exclude automatically any per,sons who 
already have instituted their own suit or are members of a pending cless action. 
Depending on the circumstances, however, it may be preferable to provide ttiat such 
persons will be membert; of the class or that they will be members unless they opt out 
under Rule 23(e)(2). See In re Federal Skywalk Cases, 95 F.R .D. 483 (W.O. Mo. 1982), 
(certifying a R.ule '23(m) class with respect to c la ims arising from hotel disaster after 
court of appeals had vacated a class certification under Rule 23(b)(1)). 
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removed case seeks to sovcr and remand state claims under 28 O.S.C . S 144l(c).59 ln 

exercising its discretion, the court should consider, in addition to the principles of 

comlty and federalism, lhe practical consequences to the Jltlgants a nd witnesses if the 

claims are pursued l.n separate courts, as well as lhe possibility for the courts to 

coordinate the eases by using techniques discussed 1.n this Manual. The court should 

ordinarily give early attention to motions to remand or dismiss an entire case, particularly 

if the Judicia.1 Panel on Multidistrict Litigation is considering transfer under 28 U.S.C. 

S 1407. However1 a delay in ruling on motions to rema.nd portloM or a case is sometimes 

advantageous to all parties by enabling discovery and other pretrial procc-0dings to be 

coordins ted In one court. 

59 . This s ituation arises with some frequency In antitrust cases becaus-0 pla in tiffs 
often seek the benefit or state laws authorizing damages based on indirect purchasoo 
and providing speeial measures or damages. An additiona I complication s tems from the 
fact that the federal court's removal jurisdiction is derived ftom and dependent upon 
tho Init ial jurisdiction or the sta te court. Compare Washington v. American League of 
Profe~ional Baseball Clubs, 460 F.2d 654 (9th Ctr. 1972) (re1nandlng entire antitrust 
ease because state court had no jurisdiction over federal cause of action on which 
removal based), with Federated Oep't Stores, Inc. v. Moitio, 452 U.S. 3941 397 n.2 0981) 

) (reaching meritSc>roefense in antitrust &ctlon re.moved from state cour t). 
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The colll)licated criminal case- typically one involvlng numerous defendants, 

substantia l documentary evidence, a nd a long trial-rnay present problems unlik<t those 

usually facet.I In complex c ivil litigation: insufficient discovery, little time to prepare 

for trial, and sometimes too rcw attorneys. However, the pri.nciples of effec tive 

management-active judicial involvement, professionalism of counsel, and development ot 

a plan for pretrial a nd t-rial-are the same , and many of the techniques discussed in 

the Manual regarding c ivil cases may also be usefully adapted to crimina l cascs.2 

l . Reference: MC L 6.10, 6.io. 

2. A he)pful resource is the "Judges' Manual for the Management of Coffl)lex 
Criminal Jury Caus," distributed in November 1982 to federal district judges by the 
Administra tive Oftlce of the United S tates Cour ts. 
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32. 11 Early Judicial Supervis'ion. 

Prol'11)Uy arte.r return of the lndlctfOent, the C lerk 's O ffice or the United Stoles 

Attorney should notify the judge to whom the case is aS!Signcd of the filing or a 

potentially complex criminal caso ,3 After reviewing the Indictment e nd perhaps briefly 

discussing the dimensions of the ease with counsel , t he judge should determine whethttt 

to alter the routine procedures by which crimina l cases are honclled. For example, the 

Judge may wlSh to conduct or attend the arraignment 01· pretrial conference In courts 

where these are ordina rily ha ndled by a magistrate. Many courts have a s ta nding order 

or policy by which s ignificant dates- arraignment , deadline for motions, schedule for 

discovery, pretria l conrerence, a nd trial date-are set automatically by the Clerk or 

magi.st-rate by reference to the date or indictmenli the judge should consider whether, 

given the na ture and complexities of the case, eny of these dates should be revised. 

Some modificotlon or the proced\Jres under which counsel a re expected to exchange 

discovery material$ pursuant to Fed. n. Crhn. P. 16 without judicial involvement may 

be warra nted. If trial or the case will likely take more tha n a month, arrang,cments may 

be needed to relieve the judge Crom further crimina l assignments for a period of Hme; 

other wise, the Judge may be a~igned cases that cannot be brought to trial within tho 

time prescribed by t he Speedy Trial Act, 18 U.S.C. SS 3161-74 . 

As ment ioned above, In many courts mt1gistra le:$ conduct most pretrial proceedings 

In .-·outlne c riminal cases, including arraignment's, review of motions tor rul11\g or 

recomme ndation, and pretrial conferences. In a complex case, referra l or some pretrial 

ma tters to the magistra te may be or great value to the judge, part icularly if numerous 

discovery and other nondh1pos itive pretrhll motions a re expected. However, in such 

3 . In courts in which crimina l cases are not assignod to a judge u.,, tu a t ter 
arra ignment 1 an indlvlduttl assignment should nevertheless be specially made upon the 
Cillng or an indictment in 8 cornplex case. A specia l assignment may also be needed it 
the judge to whom the criminal case would otherwise be os:.~igned is involved in a 
lengthy civil trial. 
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cases It may be sdvisable tor l-he judge to take a inore active role in supervising pretrial 

proceedings by conducl ing personally the pretria.l conference end by hearing motions on 

which a magistrate's ruling wou ld probably be chtlllenged. Moreo!/er, by hearing important 

suppres$ion mollons, the judge will gain valuable Insight into the strategics and 

perSonalil ies of the attorneys and the defendants. 

The entire case should usually be treated as a single action during pretrial 

proceedings even If severance for trial under Fed. R. Crim. P. 14 will be required. 

Moreove,·, pre:triai proceedings In related criminal cases Should often b8 coordinated, 

whether or not they should be consoUdated for a joint trial under Fed. R. Crim. P. 13. 

Common motions In sepsrate but related eases may be scheduled for j()int hearings even 

If the cases are not otherwise consolidated for pretrial or triat.4 Coordination ~ 

facilitated i f au such cases in the same court are assigned to one judge, at Jeast ro, 

pretrial purposes. 

32.12 CoUMeL 

'l'he court should encourage defense counsel In multl'1)8rty cases to organize 

themselves tor triat.S Often one attorney may be designatod to present the principal 

arguments, conduct lhe Initial croS$--examlnatlon, a nd make objections on behal f of all, 

with attorneys tor the other defendants being parmitted to present additional, non

cumulative questions or argument. If counsel are unable to agree on a sequence In 

which to conduct examination, the court should fix an order for them-fre<ruentty the 

sequence in which the defendants are Usted in the lndlchnent or a periodic rotation of 

this order. Objections and requests made by one attorney should ordinarily be dee.med 

4, Joint pretrial hearings of related criminal and c ivil cases may also be useru1. 

S. In civil cases the courr c learly has the authority, and et times the responsibility, 
to review proposals by the parties tor the designation or lead or liaison counsel a nd, 
indeed, to make such appointments itself. See S 20.22. However, the wi~dom or 
propriety of the court taking such action in a c riminal case over the objection or a 

) defendant is questionable. 
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to be made on behalf ~t all defendants who do not speciticauy disclaim the objection 

or request. 

Conrticts or interest may arise when an attorney ottefll)ts to repr~ent more 

than one defendant, creating serious post-conviction problems. The court, ther8fore, 

must be wary or efforts by attorneys to act as counsel on behal f or several defendonts. 

Under Fed. R. Crim. P. 44(c), the judge should personally examine the defendants and 

perhaps also defense counsel end the prosecutor.& The court should also ascertain 

whether any attorney has a potential conruct because of prior representation or other 

cases. When neeood, whether because of some conflict or because of questions about 

the competency or dodlcotlon of counsel, new counsel should be employed or appointed 

as early as possible in order to avoid tnotlons for continuances and post--convtction attacks. 

32.2 PRl!TRIAL . 

. 21 Conrerences .. .• 

.22 Schedules . 
.23 Pretrial Hearings .. 
• 24 Discovery . . . . . . 
.25 Publlcily •• , •.•. • 
.26 Sever0;nce and Joinder 

32.21 C-onferences. 7 

. . 
. . 

. . . . . 268 

. . . . 270 

. . . . 271 
272 . . 274 
275 

'n1e 0;rraignment provides an opportunity for the judge or magistrate to discuss 

with the de(endants and their attorneys schedules and prooedures for further proceedings 

and trial. In addition, under Fe<J. R. Crim. P. 17.1 the court ls authorized on motion or 

its own Initiative to order "one or more conferences to consider such matters as wiU 

8. unrortunat ely, i f e conflict does arise, the origin.al attorney will often be 
diaqualirled from continuing to represent any of the former clients. 

7. Reference, MCL 6.10, 6.20, 6.30. 
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prornote a fair and expeditious trial.'18 The actual powers or the cour t with respect 

to such conterenca.s are far more limited than In civil litigation.9 Nevertheless, 

resourceful judges have used these conferences to great advantage in refining the issues, 

resolving procedural problems, racilitatlng the disclosure or information prior to trial, 

8lfrnlnatlng undue dolays at trial, and developing techniques to expedite and s implify 

the presentation or evidence, partict.1lerly voluminous documentary evidence. CouMcl 

moy also wish to exploro e t a conference: the possibility of waiving a jury trial or of 

entering a conditional plea under Ped. R. Crim. P. 11(8)(2) if a '<cy motion to suppress 

evidence is denied. 

The court should seek to create an atmosphere conducive to voluntary agrCX1ments. 

Most lawyers are willing to make concessions that expedite the trial of complex criminal 

cases It their client's cause wlll not b8 prejudiced. Compromises are: often posslbh?i 

ror exafll)le, the prosecution may be willing to produce Jencks Act material (18 U.S.C. 

S 3500) before tti.al or at least a reasonable time before the witness testifies, or even 

to make Its "suminary witness" available for pr<!trJal de:posltlon or Interview In exchange 

tor stlpulAtlons on authentic ity and on the !oundatlo,, for introduction or business records. 

'l"he defendants are usually not present at the pretrial conferences.IO or course, 

If they are not in custodyll and wlSh to attend, they should be permitted to do so. A 

8. Although by Its terms: the Rule applies only If the defendant Is represented 
by counsel, many courts schedule pretrial conferences in cases with defendants 
representing themselves. No sanctions, however, Should be Imposed tor non~ttendance, 
nor any attempt made to obtain stipulations. 

9. Jtule 11.l calls for the court to 11me a memorandum or the matters flgreed 
upon11 and provides that deren.se admi$sions during the conference mey be used only if 
11·reduced to writiog and signed by the defendant and hls attorney." The. Rule emphasizes 
voluntary agreement, not the poSSlbility ot court sanctions. 

10. 'TI1c defendant is not required to be present "a t a conference or argument upon 
e question of law.11 Fed. R. Cr im. P. ◄3(c)(3). 

11. Some courts make provision for incarcerated defendants to be brought to the 
) courthouse for pretrial conferences. 
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court repor ter should be present, or recording equipment available, to record 

understandings and directions . However, as in c ivil litigation, discussions are often 

more productive when otf-the~record, and, even if recorded, concessions made during 

the conrerence are not usable against the defendants u.nless In writing and signed. Fed. 

R. Crim. P. 17,1. 

If any attorney has limited experience in federal criminal cases, the judge or 

magistrate should briefly discuss et the early pretrial confe.re,~ces the basic procedures 

that will be followed, particularly those that differ trom civil litigation or Crom practice 

in state court. f'or example, the court may wish to al ert counsel to the limitations 

on formal discovery and to the r-equlrement for giving notice of a defense based on an 

alibi or a mental condition. Appointed counsel should also be inform~ of the proc:edures 

for payment or l1ltetlm tees and expenses and the ne.ed to obtain advance approval for 

Investigative and exper t serviccs.12 

32.22 Scheduleo,13 

The t ime allowed by the Speedy Trial Act (or taking the case th.rough the pretrial 

stepS to trit1I must not be exceeded. Counsel should be reminded at the arraignment 

that these time limi ts may not be waived by the derendanls. The cour t should make 

clear to the attorneys a t the outset, particularly In a tooltlwparty case, that they and 

their clients m.ist be prepared to proceed on the scheduled trial date and that 

continuances will not be granted because or personal or proressional conmcts. 

Under 18 O.S.C. S 316l(h)(8)(B)(ii, Iv), the judge may consider "whether the case 

Is so unusua.1 or so corrc>lex, due to the number of detendents, the nature of the 

prosecution, or the existence or novel questions or fact or 1aw, that it is unreasonable 

to expect adequate preparation for pretrial proceeding.s or for the trial i tsctr within 

12. See 18 IJ.S.C . S 3006A(e). 

13. Reference: MCL 6.30. 
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the {specified] time limits" or "whether the failure to grant such a continuance ••• 

would deny counsel for the defendant •.. the reasonable time necessary for effe<:tive 

preparfltlon, taking into account the exercise or due diligence." However, these are 

but factors for the court to consider in deciding under S 316l(h)(8)(A) whethar "the ends 

of justice served by {continuance) outweigh the best interests of the public and the 

defendant In a speedy trial." Thus, tho complexity or the case, although an important 

consideration In establishing a fair schedule ror pretrial and trial, is not a license for 

delaying tactics. 

32.23 Pretrial Hearings. 

By deferring cvidentiary hearings on motlons to suppress until the time of trial, 

as permitted by Fed. R. Crim. P. 12(e), the court may avoid the cost and inconvenience 

or bringing tile dofendants and witnesses to the courthouse an extrtt tiJne. Moreover, 

the hearin:g may ultimately be rendered unnece.,;sary hy guilty pleas. ln cornplex cases, 

however, the court should ordinarily schedule, in advance or t-rial, evldenrlary hearings 

on motions to suppress that may take substantiaJ timo to hear or that, It granted, wilt 

s ignificantly affect the sc~ or course of trial. An early hearing has several advantage$: 

If lhe motion ls decided in favor of the defendants, the prosecution will have the 

opportunity to appea.1. II the motion ls decided ln tavor of the prosecution, the 

defendants may wish to enter conditional guilty pleas under Fed, R. Crim. P. ll(a)('2), 

while preserving their right to appeal the ruling. If the trial Is hold, tho procoodings 

will not be interrupted while evidence on the suppression motion is presented. 

8y motions In limlne, the parties may s.cek rulings under Ped. R. Evld. 104 in 

advance of trial on various evidentiary issues, such as the use or convictions unde.r 

Rule 809, evidence of other acts under RuJc 404(b), and ad.misslblllty or statements or 

co-con.splratoi-s under Rule 80l(d)(2XE). By addressing these questions before trial, the 

Judge and the attoi'Ooys may be able to give them more deliberate and caretul 

) consideration th.an If th.e issues were raised for the first time during trial, and pretrial 
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rulings on critical evldenth1ry questions permit the trial to be conducted more efficiently 

and effectively. Often, however, the court cannot rule derinitively, ir at all, on such 

matters except at trial, after taking into account the other evidence and the posture 

of the parties at the tlme,14 If pretrial rulings are made, the court should indicate 

whether they are f inaJ (intended to preclude renewal et t-rlal of the ofter of evidence 

or the objection) or are conditional (intended for guidance, but requiring a formal 

renewal a t trial as a condition to any claim of error). 

32.24. Discovery.1S 

Pretrial discovery in criminal casM, compared to that available in civil litigation, 

is limited. Ped. R. Crim. P. 16 provides a procedure for obtaining production of certain 

documentary matters, generally only thoso documents that the party expects to oCfor 

as evidence in ehlef. 16 A motion for a bill or particulars under Rule 7(() is similar 

to contention interrogatories In c ivil c8S<ls, but far more restricted. The part ies have 

no right to take depositions for discovery purposes; however, under Fed. R. Crim. P. 

15, "in exceptional c ircumstances" the court may permH a party to take the deposition 

or one or its own wltnesse.'i In order to preserve the testimony for triat.17 The part ies 

have no r ight to Obta.in in advance of trial the names or their adversaries' wUnesse.-;:, 

except to the extent provided in Rule 12. l when an alibi defense is raisc<I. Under the 

Jencks Act, 18 U.S.C. S 3S00, the defendants are ent itled to production of statements 

made by prosecution witnesses, but only after completion of the direct examination of 

14. Por example, the balancing or probative value and prejudlclal effect of a prior 
conviction under Ped. R. Evid. 609(a) involves a consideration of the defendant's 
te$timony at trial. Accordingly, a pretrial ruling that a conviction may be admissible 
tor in'l)(lachment purpo.s.es is not revlewabJc on appeal If the defendant decides not to 
testify. ~ Luce v. United Stores, 105 S. Ct. 460 (1984). 

15. Reference: MCL 6.20. 

16. 
produce 

Onder Rule 16(a)(l)(A,8) the prosecution is also required, 
the defendant's prior statements and criminal r•ecord. 

17. AISO sec 18 u.s.c. S 3503. 
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such witnesses; under Rule '26.'2, the prosecution has $imllar access to steteinents of 

defense witnesses. In view of these. r~trictions, the court should assure that Cull 

advantage is taken of the limited opportunltle.s for pretri8I discovery available ln criminal 

cases. 

In compl~x cases the court Should establis-h a schedule for early disclosure of a ll 

materials discoverable under Fed. R. Crim. P. l6 or under applicable case t.aw. 18 The 

judge or magistrate Should emphasize the value of pretrial disclosure or all documentary 

evidence and encourage the defense to make the appropriate request tor such items 

under Rule 16(a)(l)(C,D), with Its reciprocal obligation for disclosure under Rule 16(b). 

In multl"Party cases defense counsel should understand that, by inspe<:tiQg documents, 

examinations, a.nd tests produced by the prosecution in response to the request ot a 

co-defendant, they will be treated as hovlng made a similar request and accordingly 

will have a slm.ltar duty or disclosure. 

Pretrial production or documents and objects in the possession of third parties 

may be obtained under Ped. R, Crim. P. 17(c). This provision does not authorize "fishing 

expeditions;" It is limited to relevant evidence not otherwise reasonably obtainable that 

is needed to prepare properly tor triat.19 The court should, however, encourage the 

parties to use thls procedure to marshal and organize voluminous documents In the 

possession of third parties. 

Although involuntary discovery In criminal cases is Urnlted, broad disclosure Ls 

poSSibte if the parties consent. For example, the Jencks Act does not prevent the 

prosecution from voluntarily making sta tements of its witnesses available before trlali 

pretrial disclosure will avoid the interruption In the now of evidence that occurs lf at 

the conclusion or direct e>U1mination the defense needs time to review and s tudy such 

18. ~ Brody v. Maryland, 373 U.S. 83 (1963) • 

19. Seo United Stetes v. lozia, 13 F.R.D. 335 (S.D.N.Y. 19S2), cited wllh approval 
In Unitecf"Tiates v. Nixon, 418 U.S. 683 (1974). 
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statements. As an i nducement to broadened pretrial discovery, the defense will often 

agree not to raise object ions regarding authenticity or shnllar matlers. In many dlstrlcts, 

the court schedules an "omnibus hearing" at which some Issue~ are resolved without 

tormal motions a nd the parties are encouraged to exchange Information that will faelUtale 

the trial or the case without prejudice to the r ights of any of the parties. Indeed, in 

many districts the prosecution bas found that its interests are best served by adopting 

an •~open file" policy In most criminal cases. Other courts by lo-cal rule re(J\Jire counsel 

to meet and exchange discoverable information before t iling pretrial motions. 

Oiscovary ln crlmlno l cases should be coordinated with that in related c ivil 

lltlgation, As discussed in S 31.2, a st1;1y or some discovery In the civi.l litigation will 

sometimes be needed. However, the broader discovery available in c ivil cases may 

occasionally be used to obtain information that will allow the rela ted criminal proceedings 

to be conducted more ertectively and efficiently. 

32.2S Publicity. 

Complex crhninal trials often involve perSonalilies or events tht1t command 

widespread public lntere$I ond attract extensive attention from the news media. In 

such cases, the cour t has a special responsibility to assure that jurors unbiased by 

pretrial publicity are offered to the parties for seli?<!tlon and that the jurors chosen 

are appropriately shielded from publicity during the trial that might impair their fairness 

and objeetlvity. 

Some courts have adopted the Revised Report of the Judicial Conference 

Committee on the Operation of the Jury System on the "free Press- Fair Trial" lssuo.20 

Judges In courts that have not adopted the Report should study its recommendations 

and may wish to implement its sugg~stlons by special order ln cases: or unusual notoriety. 

Al.So see S 32.32. 

20. The Revised Report, approved by the Judicial Conference or the United States 
on September 25, 1980, Is published at 87 F .R~O. 519. 
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32.26 Severance and Joinder. 

Under fed. R. Crim. P, 14 the court may sever either defendants or counts for 

separate trlal. Most frequently used to avoid problems under Bruton v. United States,21 

this procedure may also be uood to simplify and expedite trial. Otten the severance 

of certain counts will reduce substantially the complexity of the instructions and the 

scope of the evidence, with little chance that a trial on those severed counts will later 

be nooessary.22 

Separate criminal cases may be joined for trial under Fed. R. Crim. P. 13 "if 

the offenses, and the defendants If there is more than one, could have been joined in 

a single indictmont." In combination with. the power to sever, this procedure enables 

the court to structure an efficient trial of related indictments. 

Courts sometimes have scheduled for common trial, but with separately Impanelled 

juries, c.ases In which Bruton C-8U.S tor severance of the defendants. Most of the 

evidence Is heard at the same tlme by both Juries, sitting separately In the same 

courtroom. The jury considering the charges against a defendant IR"()licated by the 

confession of a co--detendant is excused from the courtroom when evidence of that 

confession is presented. Use of multiple juries has obvious advantages in lengthy trials 

of cases with a Bruton IS$ue; however, careful planning-and a large courtroom-are 

essentiat.'l3 

21. 391 U.S. 123 (1968) 

22. Arter the first trial, the remaining counts are frequently dismissed by the 
prosQCution or resolved by plea bargains. 

23. See State v. Corsi, 430 A. 2d 210 (N.J. 1981), upholding the use of a two-jury 
procedureTn a joint criminal trial. See also Note, Criminal Law Multi~le Jury Joint 
TrlslS: On the Joint 1'risl of Two Defendants the Em anenln o Two Juries 

l'l'l.l aneously LS Perm1ss1ble1 2 or ham r an L.J. 4 19 4 . 
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Plans must be made well In advance or trla.1 lt modifications will be needed in 

the courtroom or lts furnishings because of the numbe1· or personalities of the defendants 
' 

or because of news coverage. 'The defendants Should be seated in a manner to enhanee 

security and minimize disruptions. fn a case with numerous defendants and counsel, 

name signs may be placed on the tables except when in-court iclentltlcations will be 

made. A portion of the public section of the courtroom may be reserved tor the media; 

artlsts making sketches should be located so they do not distract the jury. A convenient, 

secure, private room will be needed where a defendant can confer with counsel; this 

may pose problems It several defendants are In custody. 

The judge should consult with the Marshal regarding seeurity measures needed 

under the circumstances of the cASe. If securlty Is a major concern, the court should 

be cautious about bench conferences or conferences In chambers or robing rooms. 

Matters that must be considered outside the hearing of the jury should ordinarily be 

taken up In the courtroom, after excusing the jurors. The court should at.so discuss 

with the Marshal appropriate cour troom procedures for defendants and witnesses who 

are In custody.24 

24. The usual pritctice is for Incarcerated defendants to be escorted to their seats 
before the jury Is brought into the courtroom and be removed after the jury has been 
excused. In some cases a detendant•s Incarceration i.s known by the jury, and custodla.J 
arrangements need not be concealed. 
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32.32 Management of Jury. 

As with civil trials, the procedures used in the voir dire and $election process 

In criminal C4Se$ vary from court to court a nd trom judse to Judge. Defense counsel 

frequently request that prospective jurors in complex criminal cases complete detailed 

questionnaires prior to jur y selection. Such questionnaires save substantial time in voir 

dire and enable both the prosecution and the deJense to make more inCorined use or 
their peremptory challenges. It sent to prospectlve jurors in advance of the trial, 

answers may disclose persons who may be excused from attendance because of 

disqualification or hardship. However, as in civil cases, pretrial distribution of 

questionnaires Lends to produce an excessive number of unexcused absences and requests 

ror excuse and to encourage inappropriate inquiries by jurors Into the case. Sec S 22.41. 

Accordingly, many courts prerer to have jurors complete such questionnaires at the 

courthouse after they have reported for s.orvice and have received prtHiminary instructions 

from tho judge about the case. 

In cases with extensive pretrial publicity, the court should elicit information 

during voir dire about potential jurors' exposure and reaction to such publicity In a 

mannel' that encourages candor but doos not, in the pl'ocess, Infect other jurors with 

pt'ejudicial material. Many courts proceed as follows: (1) the court gh•es a genel'al 

or ientation and introduction to the case to all jurors; (2) the court then question$ the 

jurors, who have been divided i nto smaller groups of 10 to 14, about their qualifications 

and experience (excluding however a ny i.nquiry into their exposure to publicity about 

the case), orter which the attorneys present any challenges for cause; (3) the court 

then calls the jurors ror individual questioning about the pretrlal publicity, with the 

attorneys being aUowed to supplement the judge's questioning and challenge jurors for 

causej and (4.) the attorneys then exercise their peremptory challenges against those 

not excused or removed for cause. Other courts use their normal voir dire and selection 
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procedures, but question Individually those jurors who indicate any prior knowledge 

about the case. 

As In civil cases, the court should warn jurors not to read, watch, or listen to 

any report about the case. ln some cases the jurors must be sequestered to shield 

them from expo.sure to Inadmissible, highly prejudicial information-such as a Bruton 

conression or a confession that has been suppressed-or to protect them from physical 

harm, intimidation, or bribery. The court should communicate to the Marshal as soon 

as possible its decision to sequester: !~Ing, meals, transportation, and security must 

b8 arranged, and particularly in long trials attention should atso be given to such matters 

as recreation, family t'!mergencies, medical care, a nd ()(!rsonallty connicts.25 

Particularly In long trials, dcCendants may be willing to stipulate to a jury of 

less thon 12 under fed. R. Crim. P. 23(b). Under an amendment to Rule 23, "even 

absant such stipulation, Jr the court finds It necessary to excuse a juror ror Just cause 

aft<l:r the jury has retired to consider its verdict, In the discretion of the court a valid 

verdict may be returned by the remaining 11 jurors.1126 Only a Ul\$nimous verdict ,nay 

be rccciv~ i.n a c riminal case.27 

32.33 Transcripts. 

Expedited transcripts ma,y be valuable to counsel in planning their examination 

or later witnesses, to the jurors in refreshing their memory about the testimony, and to 

the court in avoiding delays If there are post-trial motions or appeALs. However, daily 

2$. For further gu idance regarding sequestration, see the materials in the Judge's 
Manual for the Menagement of Co01>lex Criminal Cases, distributed by the Administrative 
Office or the United States Courts In November 1982. 

26. Prior to the amendment, replacement with ttn alternate juror during deliberations 
had been upheld by appellate courts in protracted criminal cases. See Uni ted States 
v. Hillard, 701 F.2d 1052 (2d Cir.), cert. denledt 461 U.S. 958 '(1983); United States v. 
Phlllipo, 664 F.2d 971 (5th Cir. 1981), cert. denied, 457 U.S. 1136 (1982), 

27. See, e.g., United States v. Pachay, 711 P.'ld 488 (2d Cir. 1983); United States 
v. Morris, 612 F,2d 483 (10th Cir. 1979), 
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or expedited copy ,nay place a strain on the reporters, be distracting to jurors, end 

result In unjustified extra expense. 

Although accelerated reporting services should not be routinely provide<1128 the 

court ,nay order payment fo r dally copy under the Cdmlnal Jui;,tlce Act (18 U.S.C. 

S 3006A) if such transcripts ore needed by defense counsel. If expedited copy is ordered 

by som~nc other than counsel appointed under the CJA, the CJA counsel are entitled 

to copies at the copy rate. 

32.34 E:q,editlng Tl"iaL 

The cour t should announce on the record in the presence of the jury that, unless 

disavowed, objections a nd otrers of proof made by one defendant will be treated as 

mode by all. Other attorneys may state additional ground$ or make additional offers, 

which
1 

unless disclahood, wiU also be deemed to be made by all. The court should not 

permit eounsol to repeat objections made by other attorneys or to ask repetitive questions 

) or the witnesses. 1..eed defense counsel and all de.fendants s.hould be in the courtroom 

during a ll sessions of the trial; with consent of their clients, other counsel may be 

permitted to leave the courtroom perlodlcaUy. 

) 

Much time may be saved in eases with numerous documents by requiring that 

counsel affix ld8ntHicatlon labels to exhlbits before they are presented and have extra 

copies available for opposing counsel and the court.'29 Advance notification of the 

documents to be offered will also expedttc the presentation of such evidence. 

Recognizing the great value of informal discussions as the trial proceeds, many 

courts set aside a short t ime each day-typically at the end of the day- to consider 

matters that will raeilitate the presentation of evidence. The prosecution will often 

be wllllng to Identify those witne~es It expects to testify the next day and to provide 

28. See resolution of the Judiclal Conforcnce of the United States, Reports of the 
Judicial Conference 1980, p. 19. 

29. As discussed In S 22.32, extra copies should ordinarily be provided tor jurors also . 
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Jencks Act statements for many of them. The defense will frequently stipulate at this 

time, even i f unwilling to do so before trial, to the admissibility of various documents 

without foundation or 8\lthenticutlon evidence. The parties may a lert the judge to 

potential problems and present or renew motions in limine,30 

Courts dJffer on whether the defendants should ba present at these conferences 

and whether the discussions should be transcribed by a reporter. Sec Fed. R. Crim. P. 

43. The discussions will generally be more productive if held in chambers, 0ofC the 

record," with only the judge and the attorneys present. How,ver, ir requested, the 

court should permit defendants to attend end have the proceedings transcrlbedi and 

many judges, as a precaution, hold informal conferences In chambers only ir the defendants 

have waived on tha. r ecord their right to be present. 

32.35 Disruptive Conduct. 

The judge should be prepared to deal with improper behavior by the defendants 

and the attorneys- in a timely and appropriate mal'lner, apprecl.ating however the stresses 

that trial places on au participants and guarding against any tendency to over-react 

to orfenslve conduct. For rotat ively minor Improprieties, par ticularly those due to 

lgnorf!nce or misunderstanding , a mild admonition and explanation of the required 

standards of conduct31-perhaps given outside the hearing of the jury- will often be 

sufffcient. For repeated or deliberate misconduct, the f!ourt should consider more severe 

measures, such ns citing the indi vicklal for civil contempt or even tor criminal contempt 

under Fed. R. Crim. P. 4S(b). In the event or courtroom disturbances that must be 

30. In some cases the judge has found it necessary, In order to reduce the time 
being wasted on Jnslgnificant and repetitious motions, to require that all motions be in 
writing and be filed and argued at a specified time eBch day-for instance, the 
thirty-minute period at the beginning or the day. 

31. lndoed, In cases with the potential ror dJsruptlve conduct, the judge should 
provide guidance Jn advance on matters or proper courtroom decorum-not only to the 
parties and counsel, but also to the St)Qctators. 'f'he court should a.lSo assure that Its 
rulings and directives with respect to the pf~entatlon or evidence are understood by 
the attc,rneys. 
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dealt with Immediately to preserve order and prevent disruption or the proceedings, the 

Judge may summarily lmpose punishment for contempt under Rule 4S(a).32 Obetreperolls 

spectators may be removed Crom the courtroom, and, it necessary, defendants who persist 

in disruptive cond\lct may also be removed until they are willing to conduct themselves 

in an orderly manner.33 

32. The maximum punishment tor summary contempt is six months' imprisonment. 
~ Codispoti v. Pennsylvania, 418 U.S. 506 (1914). It the misconduct involves 
contemptuous remarks di(ected toward the trial judge personally but does not merit 
immediate punishment, the conte.ff'()t proceedings should be conducted before another 
judge under Fed. R. Crim. P. 42(b), See United States v. Meyer, 462 F.2d 827 (D.C. 
Cir. 1972). -

33. See Illinois v. Allen, 397 U.S. 337 (1970). It such problems are anticipated or 
tt the defendant's absence r:nay be prolonged, arrangements may be made tor a remote 
loudspeaker (or even closed--circuit television) in order to keep the defendant informed 
about the proceedings. 
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The principl es of judicial management and many of the procedures discussed In 

the Manual were developed in major antitrust c-tses, which continue to be the paradigms 

of complex litigatlon.l Antitrust cases ortcn Involve complex legal issues, voluminous 

documentary evidence, numerous depositions, complicated economic questions a nd factual 

disputes, substantial SUITL$ or money, and many parties and attorneys. Frequently brought 

as c lass actions, they may be filed in several federal and state courts concurrently with 

or following criminal or administrative proceedings. Lengthy trials are not unusual, not 

are controversies over settlements a nd attorneys' rees. The earlier sections or the 

Manual should, thererore, be consulted in complex antitrust cases to the ext ent 

applicable .2 

33.11 Ma naging the Jssues. 

Erticient management or antitrust litigation require..s that key tactual and legal 

issues be Identified, clarified, and narrowed as soon as practicable. Unless the judge 

and the attorneys give early attention to the Issues, substantial t ime may be wasted 

on claims that are sub.Wet to summary dismissal, on class action dlSputes that are not 

critical to the ruling on c lass certification, and on discovery that is not relevant to 

the l.ater .. retined issues regarding liability or damages. By carefully detinlng the issues 

1. See also w. Schwarzer, Managfng Antitrust and Other Complex Litigation (l982); 
ABA Antitrust Section, Monograph No. 3, E . cditln Pretrials and Trials of Ant itrust 
Cases (1979)i Report, Nat'l Comm'n tor the Rev ew o Antitrust Laws and rocedures 
(1979), or course, not all a ntitrust claims presE!nt management problems. Many are 
raised in counterclaims primarily ror tactic.aJ purposes a nd will not be seriously pursued. 

2. Many or the procedures used to manage mass disaster cases, as dJscussed in 
S 33.2, may also be or value in multi-par ty anti trust liti.gatlon. Scj, !..:ib. S 33.23 
(master file; "deemed" pleadings) a nd S 33.25 (joint discovery requests . 
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) at an esrly s tage, the court may be abta to struc ture discovery and trial in s ma nner 

that reduc.e,s the scope of discovery and the length or the trial, and enhances the ability 

of the (act- finder to understand the ewldonce. 

) 

) 

The procedures for defining and resolving ls.,ues In antitrust cases before t-rlal 

are the so.me as those used in other complex litigation. See, e .g., SS 21.33, 21.34, 

Similarly, the principles effecting the structuring of trial under Rule 42 apply in general 

to a ntitrust cases, although the court must 00 especially c.areful when attempting to 

sever issues regarding damages from other elements of the cLalm.3 See S 21.632. 

Among the potential issues in a nt itrust cases that may merit sp~ial consideration 

era the following: 

• jurisdictional ques tions. 1'he court ~ould i lva early attention to assertions 
that the requisite effect upon commerce Is lacking.4 Otten these issues, 
as well as content ions that tor other reasons the claim is beyond the reach 
of the antitrust laws,5 may bt'! resolved summarily under Fed. R. C lv. P. 56 
or by a: short trial under Rule 42. 

• standing. Whether the claimant has the ne<Jessary s ta nding to maintain a 

3. Corq,are Alabama v. Blue Bird Body Co., 573 F.2d 309 (5th Cir . 1978) 
(l~rmisslbie to present statutory violation and derMges to separate jur ies), with 1n 
re Plywood Antitrust Litigation, 655 P.2d 627 (Sth Cir. 1981) (permissible tor first jury 
to determine s ta tutory violation, including Injury and measure of damages, leaving issues 
relating to Individual damages under that mc:?asure for a second trial), cert . dJsmissed, 
462 U.S. 1125 (1983). Bifurcation ot llabillty and damages Issues "must be approached 
with trepidat ion ." Response of Carolina, Inc. v . Leasco Re.sponse, Inc., 537 F.2d 1307, 
1324 (5th C ir. 1976); accord Windham v. American Brands, Inc ., 565 F.2d 59, 71 (4th 
Cir. 1917), cert. denied, 435 U.S. 968 (1978). See also Franklin Music Co. v. American 
Broadcasting Co., 616 F.2d 528 (3d C ir. 1979)Ts'iate c ivil conspiracy). 

4. See , e.g., McLain v. Real Estate Bd. of New Orleans, Inc., 444 U.S. 232 (1980). 

S. See!•.~., Hunt v. Mobil Oil Corp., 550 F.2d 68 (2d Cir,), cert . denied, 434 U.S. 
984 (197 7)pritrial dismissal on basis ot act of state. doct rine). 7ftir cf. inlernatlona1 
Ass•n of Machinists ac Aerospace Workers v. Organization of the Petroleum Exporting 
Countries, 619 F.2d 1354 (9th Cir .), cer t . denied, 451 U.S. 1163 (1981) (act of s tate 
doctrine applied after tr l&I). 

Z85 



S 33.11 Manoging the Issues MCL 2d 

c lAim ror damages6 may rrequently be resolved under Rule 12 or 56; If not, 
a separate trial under Rule 42 should be considered. 

• exemptions and r~ted industries. The court should consider early any 
claims or exemption from antitrust laws that may be ralsed It the case 
involves insurance, 7 organized labor ,s rcstrail'lts imposed or authorized by 
state action,9 or group solicitation of governmental action. 10 Simllarly, 
early attention should be given to any issues or primary or exclusive agency 
jurisdiction, as may be present in cases Involving the transportation, 
communica tions, fuel and energy, banking, and securities Industries. 

• statute of limitations. Because of its erreet on the scope or discovery, if 
not on the viability of the entire c la im, the court should rule as soon as 
practicable on any dls:pute about the applicable period of limitations. 
Whether summary judgment may be used to resolve assertions that the 
statute has been tolled because of fraudulent conce8Jmcnt wiU, of course, 
depend upon the facts or the case.II 

• market definition. In mAny antitrust cases a definition of the relevant 
geographic and product market is an essential eloment of the case, upon 
which the significance of other evidence in the case directly depends. 
Tho court, therefore, should give early attention to the Possibility of 
obtaining agreement on the market definition and, if this cannot be achieved, 
it should cons idor methods to resolve the conflict before a trial of issues 
dependent on tllat definition. rr the relevant market cannot be determined 
under RuJe 56 because or factual disputes, the court may ~t the issue 
for separate trial under Ru le 42. Recognizing tha t definition of the market 
often involves technical, tedious evidence with a distinct " lo,gatn content, 
counsel will rraquently be willing to waive their jury dem11nds on this 
issue . Disputes regarding the relevant market may be referred to a special 
master (see SS 21.52, 21.53) ot studied by e court -appointe<l expert (sec 
S 21.51). 

6. See, e.g., Associated General Contractors v. California State Council of 
Carpenters, 459 U.S. S19 (1983) (standing requires analysis of relationship between 
defendants' conduct a nd plaintfft"s injury); Illinois Orick Co. v. Ullnois, 431 U.S. 720 
(1977) (no federa l a nt itrust damages for 11lndirect" purchases); Brunswick v. Pueblo Bowl-
0-Mat, Inc., 42.9 U.S. 477 (1977) (requirement for 11antftru.st injury''); Zenith lhtdlo Corp. 
v. Hazeltine Research, Inc ., 395 U.S. 100 (1969) (1'8qulrement for "direct in jury"). 

7. ts u.s.c. ss 1011-1s. 

8. United States v. Hu tchinson, 312 U.S. 219 {194 1); 29 U.S.c. SS 101-10, 113-15. 

9. Southern Motor Carriers Rate. Conference v. United S tates, 105 S. Ct. 1721 
0985); Parker v. Brown, 317 U.S. 341 (1943). 

10. Eastern Railroad President's Conference v. Noerr Motor Frei.ght, Inc., 365 V.S. 
127 (1961); United Mine Workers v. Pennington, 381 U.S. 657 (196S). 

11. Compare Dayco Corp. v. Goodyear Tire de Rubber Co., 523 F.2d 389 (6th Cir. 
1975), l'!l!!l. Norton-Children's Hosp. v. Jamos e. Smith de Sons, 658 F .2d 440 (6th Cir. 1981). 
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• theory of damages~ The attention given to liability lssucs in antitrust 
cases has sometimes resulted In an unfortunate ne-gloct of questions 
regarding injury and damages. Early consideration or the theory of 
damages-as, for exafll)le, by celling for a preliminary otter of proor or 
damages claimed on behaH of name<l parties and potent ial class members
may be important for many r-easons. The damages claimed may, in whole 
or in part, not be allowable under th~ antitrust lawSi If so, claim, may 
be sut>Je-ct to dismissal, the scope of dl.scovory reduced, or the method for 
proving damages otherwL.:;e altered. Moreover, the extent to which injury 
ond da,nag<?s will requ ire individuali7...ed proof is ortcn cri tical In determining 
whether a c lass of antitrust clt1hnants should be certlrled a nd whether a 
consolidated trial or S,eptlrate cl.alms is Ceasible. Early scrutiny or the 
claimed damages will often facllltate settlement , either because the 
potential exposure is so great or, 0 1, the other hand, because tho provable 
damages are relatively small in relation to the cost or pursuing the Liti.gation. 
Indeed, In some cases lhe e<:>urt may conclude that the initial discovery 
should be focused on the fact and amount or damages, perhapS leading to 
a separat e trial on such issues before extensive discovery and trial on the 
issue or the existence or a consplracy.12 In a ny event , the court should 
require that exhibits and opinions regarding Injury and damages be exchanged 
in their Clnal form prior to trial, whethe:r such trial ls held separately 
under Rule 42 or in conjunction with a trial on the other Issues. 

The advisablllty or a separate motion schedule prooeding discovery on the merits 

) depends not only on the relationship or the motion to the merits, but also on the court's 

ability to consider a nd resolve such motions promptly. A stay or merits discovery may 

be appropriate only if the court will be able to determine the preliminary motions 

expeditiously. The court should ordinarily avoid hearing preliminary motions serlatim, 

which might result in a prolonged stay of merits discovery while motions are filed and 

decided. 

) 

12. lf, for example, the t ime needed for dlscovcry and trla1 of tile issues as to tho. 
impact and damages resulting from a particular practice would be relatively short, 
subStantlat savings may be errec te<l by postponing until after a trial on Injur y a.nd 
damages any significant discovery on whether the derendants conspired to institute or 
maintain the practice, particularly If the asserted dameges may be nonexistent or 
minimal. If the practice in question ls well defined in scor>e and time, S'UCh a 11reverse11 

bifurcation should be permissible notwithstanding the admonit ions ln such cases as 
Wlndharn v . American Brands, lnc., 565 P.2d 59 (4th C ir. 1977) cert. denied, 435 U.S. 
968 (1978), and Response or Carolina, Inc. v. Leasco Response, Inc., 537 F.2d 1307 (Sth 
Cir. 1976). er. In re Plywood Antitrust Litigation, 655 P.2d 627 (5th C ir. 1981), cert. 
dlsmi.ss<!d, 41ff"'O.S. 112~ (1983). -
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33,12 Economic Dela and Opinions. 

Antitrust cases often involve the collection, assimilation, end evaluation or 

evidence referdlng thousonds of transactions and enormous quantities or other economic 

data, a substantial part or which may merit protection as trade secrets or confidential 

commercial information. Effective management of such cases depends upon the 4dos>tlon 

or pretrial procedures to facilitate the acquisition and exchange of this evidence and 

its efficient presentation at trial. Among lhe measures thnl may be useful are the 

following: 

288 

• limiting scope of discover-y. The court may confine Initial discovery to a 
limited historical period. However, unduly restrictive lhnltetlons may be 
counterproductive if broader discovery must later be conducted at the 
same s ites or Crom the same people. Se~ S 21.41. 

• confidentiality orders. Protective orders or the type discussed tn S 21.431 
will faci1itate the eiq>editious discovery or confidential commercial 
lnrormation. Especially if the parties are competitors, provisions are often 
included that preclude or restrict disclosure by the attorney$ to their 
clients. Particularly sensitive information, such as customer names and 
pricing instructions, may often be masked by excision, codes, or summaries 
without impairing the ut ili ty of the information in th~ litigation. 

• summaries; co~teri.zcd data. Early in the litigation the cou.rt ,nay require 
the part ies to identify any potentially relevont information existing in 
summery form or as computerized data; and they may be directed to 
produce computerized data In hard copies (prlnt"°uts) or in machine-readable 
form. See S 'U.446. Early production of thls information will often 
obviate the need tor discovery of sourc~ documents and may result in 
agreement on a s ingle dtlla base upon which all experts rely In forming 
their opinions. In any event, tho court should encourage the use of 
summaries and tabulations to pr~scnt voluminous data and should require 
the exchange of such exhibits well In advance or trial, insisting upon 
verification procedures to eliminate to the extent practlcoble any disput~ 
about accuracy See S 21.483. 

• other sources. Rolevant economic da.lfl may be obtainable from 
governmental or industry sources far more quickly and cheaply than through 
discovery from the litigants. Accordingly, lhc court may wish to make 
an early determination refardlng the admissibility of such evider.ce under 
Fed. R. Evld. 803(8), 803(17), end ~03(18). 

• expert opinions. Economists may be ell'()loyed to study such topics a.s the 
relevant market, concentration or economic power, pricing s truc tures, 
elasticity of demand, barriers to entry, marginal costs, and the effect of 
the challenged practices upon competition and the claimants. Early in the 
litigation the court should e,all for on Identification or the subjects on 
which expert testimony will likely be offered and esblbllsh an appropriate 
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sc;:heOJte for disc)QS:ure or the experts' opi nions, rccogmzmg that some 
studies may require considerable time both to prepare and to review. Soo 
S 21.481. Agr eement on 4 common da ta ba5e to be used by all exper ts 
Is highly desirable; and the court may require the parties to seek accord 
on methodology and form before surveys or polls tire conducted. See 
S 21.484 , Major questions regarding the admissibility of experts• opinlor\S 
may be addressed in advance of trial by a hearing under Ped. R. Evid. 
104.i 13 and, if conflicts between the parties' experts on matters ot theory 
become apparent, the courl may wish to appoint an expert under Rule 
706. See S 21.Sl. 

33.13 ConOicts or Interest. 

Attention should be glven early in the litigation to possible e-0nflicts or interest 

that may lead to disqualification or a ttorneysl4 or the judge. These problems may be 

acute in antitrust actions brought on behalf or a l&rge class or purchasers because 

(unless special steps are taken) the identification of class me.mbcrs- which can result 

in disqualification of the Judge under 28 V.S.C . S 455- may not occur until after 

substa nt ial proceedings have taken place .15 In such cases, the court may call upon 

the parties to provide a list or llkely class members or may provide tha parties with a 

list of companies In which the Judge rna.y have sorne disqualifying interest. 

33.14 Related Proceedings. 

Antitrust li tigation sometimes involves a number of individual and class actions 

for damages filed ln several federal and state courts, and may involve criminal or 

administrative proceedings es well. The e ffect of such parallel or related proceedings 

must be carefully considered when developing and Implementing a manageme nt plall for 

the litigation. 

13. Cf. In re Japanese Elec . Prods . Antitrust Litigation, 723 F.2d 238 (3d C ir . 1983) 
(re versing exclu.'iion of expert opi nion, but approving procedu,r e of consider ing objections 
to such evidence before trlal), cert. granted, 105 S. Ct. 1863 (1985). 

14. See !.:&:._ We.stlnghouse Elec. Corp . v. Gulf Oil Corp., 588 P.2d 221 (7th Cir. 
1978); Wcst'inghouse Elec. Corp. v. Kerr-McGee Corp ., 580 F.2d 1311 (7th Cir .),£!:!.!:. 
denied, 439 U.S. 9SS (1978), 

15. See In re Cement Antitrust Lit iga tion, 688 F.2d 1297 (9th Cir. 1982), atf1d 
under '2.i7J.S.C. S 1297 sub nom., Arizona v. United Sta tes Oisrrict Court, 459 U.S. 
1191 (198§). - - -
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Recognizing the desirability or centralized management , the Judicial Panel on 

Multidis tr ic t Litigation has regularly transfer red antitrus t cases fo r pretrial purposes 

under 28 U.S.C. S 1407, often selecting as the tra11steree court the district In which 

criminal proceedings have been brought or in which a c ivil action by the United States 

is pending,16 Cases i nstituted in a state court may sometimes be removed to tederal 

court and then inclu<kld in the multidistric t proceedlngs.17 tr centralized management 

o f the entire litigation is impo$Siolc or l~tact lcal, the a ffected courts should 

never theless al'tempt to coor dinate proceedings through procedur es such as those 

describe<I in SS 20,123 and 31,13,18 

Special problems are presenled when conduct tha t is the bosls for civil antitrust 

claims is al.SO the subject or crimina l or administrative proceodings,19 The crimina l 

charges should ordlrutriJy be tried rirst , no t only because or th~ requlrerhents or the 

Spocdy Triot Act but also because or disruptions in the normal discovery process:e-s 

16. Thl'l Panel is not authorized to transfer criminal cases or c ivil ant itrust actions 
brought bi the United States. 28 U.S.C . S 1407(g). 

17. Antitrust claims arc being brought with inc reasing frequency under special stale 
laws that allow damages based on Indirect purchases or provide a measure of damages 
that in some eases is more favorabl e than treble dtunages untler the Clayton Act . 
Sometimes theS4? claims a rc made Jn state court with an expr ess disavowal of any claim 
under federa l Laws, often in an effort to avoid removal and subsequent joinder in 
mult idistl'ict proceedings. Whether such cases ere subject to removt1l i.s not clea r. 
co1e7re Federat ed Dep't Stores v. Moi tie, 452 U.S. 394, 397 n.2 (1981) <reaching merits 
of de ensc In a nt itrus t ac tion removed rrom state court), with In re Sugar Antitrust 
Liti.gation, 588 F.2d 1270 (9th Cir. 1978) (remanding indirect purchaser c la irns:), cert. 
denied, 441 U.S. 932 (1979). -

18. Injunctions against the maintenance or P3ra llel actions are rarely permlsslble as 
a means for a voiding conflicts. See S 31.32. 

19. Indeed, djselosure or a criminal or administra tive investigation frequently triggers 
lhe fil ing of c ivil actions. 
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caused by Fifth Amend1nent cltl.ims.20 Se.o S 31.2. HowevC!-r, a general stay of all 

activities in the c ivil litigation pending complotion of the c riminal case will rarely be 

appropriate .21 Similarly, although a decision by the Federal Trade Commission or some 

other agency may narrow the Issues or reduce the -scope of discovery,22 the court 

should earcfully weigh the rights and interests or au parties berore deciding to defer 

any of tho proceedings in the c ivil ac tions. 

33.2 MASS DISJISTERS !\ND OTUER COMPLEX TORT CASES.23 

.21 Centralized Management • . . . . . 293 

.22 Organiution of Counsel . . . . . . 294 

.23 Parties and Issues 295 

.24 Class Actions 298 

.25 Discovery . . . . . . . 299 

.26 Trial . . . . 301 

.27 Settlements 302 

For several decades courts have used techniques described in the Manual to 

) resolve multiple claims resulting from a mass disaster such as a fire or aircrert crash. 

More recently, Judges a nd attorneys have round that special procedures may be needed 

to cope with other complex tort cas~, part lcuL&rly those involving numerous c laims for 

20. or courst, completion or the criminal case will not necessarily result in access 
to releva nt evlckmce. Seo Pillsbury Co. v. Conboy, 459 U.S. 248 (1983). As to whe ther 
an infe.rence may be drawn from the claim or the prlvilege in civil proceedings, sec 
8 rink1s 1 Inc . v. New 'fork, 717 F .2d 700, 707 (2d Clr. 1983). 

21. See Lendis v. North American Co., 299 U.S. 248, 254-55 {1936); Te xaco, Inc . v. 
Borda , 383F.2d 607 ( 3d C ir. 1967). 

22. Por example, e nforcement proceedings may resuJl In collateral estO()()el. fee, 
~ Parklane Hosiery Co. v. Shore, 439 O.S. 322 (l979). Moreover, the findings o an 
agency may be admissible under Fed. R. Evld. 803(8)(C), perhaps e liminat ing the need 
for discovery on such tac.ts . See

1 
~ ln re Japanese Elee . Pro·(IS. Antltt'us t Litiga tion, 

723 P .2d 238 (3d Cir. 1983), cerl. granted, lOS S. Ct. 1863 ( 198S); In re Plywood 
Antitfusl Lit igation, 655 F.2d 627 (5th C ir. 1981), c ert . dismissed, 462 U.S. 1125 (1983). 

) 23. Re£erence: MCL l.Sl , 1.52. 
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compensatory or punitive damages arising from discrete, though similar, USM or (or 

exposures to) one or more widely distributed products, perhaps over a per iod of tlme.24. 

Management of such litigation may be cornp11ce ted by many factors. Numerous 

cases, often with multiple plalntifrs25 and defendants, may be filed in sevoul courts, 

both federal a nd state . The cases may 00 governed by different state laws regarding 

such issues as Jiobility, the measure or compensAtory dnmages, the standards tor award 

of punitive damages,26 the statute ot llmJtations, and rights of contribution or 

indemnification. Conflicts among the defendants ue somecimes even more pronounced 

than their disagreetMnts with the plaintiffs, a nd third-party complaints may be 

successively filed to join additional parties. Highly technical expert testimony m4y be 

needed, and (unless required by the court) thtse experts will rarely be wi.Liing to express 

their opinions in "fin.al" form prior to trial. Consolidation ot separate cases for joint 

tria l in their entirety may not be feasible bCN.':au.se or lndlv(duallied disputes on causation 

and damages. Jr the available tuncb are insufficient to cover au clai~, the plaintiffs 

may cornpete with one another to obtain an early trial or settlemenL 

24 . The comments and suggestions contained in this section also apply in general 
to complex environmental eases that moy be brought for injunctive relief, penalties, or 
damages under federel or state law. 

ZS. Complaints with hundreds, or e\'en thou.sands, of named plalntltrs are sometimes 
filed, due In part to the reluctance of courts to certify classes in these ca.sos. 

26. Compere, e.g., Ranscn v. Johns~ManviUe Prods. COfp., 734 P.2d 1036 (5th Cir. 
1984) (under Texas Jaw, pun itive darnatres may be successively awarded to each plaintiff 
ln multiple prO<tucts liability litigation), cert. denied, 105 S. Ct. 1'149- 50 (1985), ~ 
Jackson v. John.s--Manville Sales Corp., 757 F.2d 614 (5th Cir. 1985) (certifying to 
~Ussissippi Supreme Courl question as to whe ther under state 18.w punitive damages 
permissible in multiple tort litigation). 
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) 33.21 Centrallze<I Management. 

All re le ted litigation pending in the same court , including actions regarding 

Insurance coverage, suits for lndemnlrtcatlon, and adversar y proceedings In bankruptoy,27 

should ordinarily b8 assigned at least initially to the saine judge.28 SimJlarly, if several 

cases are remanded to a t ransferor court for trial after a p-eriod of multldlstric t 

supervision under 281J.S.C . S J.4071 they should 8ll be referred to one judge to coordinate 

such further discovery as may be needed and to determine the most appropriate structure 

tor trial. 

The duration of unitary judicial supervision will depend on the circumstances of 

the litigation. After a p.erlod of centralized management, the court may conclude that 

the tr ial of some Issues- for example, disputes over Insura nce coverage- may be conducted 

just as efficiently by another judge. The judge may determine that se:parate trials ot 

each o f the constituent actions will be needed a nd tha t , because of the number of suc h 

) cases, they should be rea$$igned a mong the several judges of the court after common 

discovery has t>een completed. 

) 

Multiple tort litigation fi"equently Involves cases in several courts, federal and 

s tate . Even if multidistrict treatment or the federal cases under 28 U.S.C. S 1407 is 

possiblo,29 cases may be filed in state courts that cannot be removed and transferred 

27. References to Bankruptcy Judges of p11oceedlngs to determine the dlscharg-eability 
of tort claims may also be withdra wn by the district court a nd assigned to the judge 
supervising tho underlying claims. The court may aJso decide to defer transfer of 
multiple claims tor personal Injury or wrongful death under 28 U.S.C. S 157(c)(5) until 
a rt er a period of centralized pretrial management. 

28. Supervision of all cases by one Judge not only provides centralized management 
of the cases pending In that court, but also facilitates coordination with other courts. 

29. The Judicial Panel on Mult1dlstrlct Litigation has rreQuently transferred tort 
cases for centraUzed pretrial management. See, e~. ln re Swine Flu Jmmunlz&tlon 
Prod. Liability Litigation, 464 f' . Supp. 949 (J.P.M.~C. 1979}j In re A. l:l. Robins Co . 
"llalkon Shield" IUD Prod. Liability Llt~allon, 406 F. Supp . 540 (J.P .M.0 .L. 1975). On 
other occasions, however-, the Panel has concluded that multidis,·rJct centralization was 
not warranted. See, e.g., In re Asbestos & Asbestos Insulation Material Prod. Liability 
Litigation, 431 F. Supp. 906 (J .P.M.0 .L. 1977). 
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or cases ma.y be filed in or ramoved to federal court so late that transfer l.s not 

merited. 1'he judges involved should, nevertheless, attempt to avoid unnecessary conflicts 

and coordinate the proceedings to tha extent possible. Appointment or the same 

attorneys in au courts to act as lead counsel or of the same person to act as special 

master will sometimes be feasible, as may the convening of joint pretrial conferences 

by two or more or tlie cour ls. For a discussion of various techniques that may be 

considered, see SS Jl.13 and 31.31. 

33.22 Organization of Counsel. 

Several factors may atrect orrorts to coordinote the attorneys' activities through 

appointment of lead counsel and committees. Lawyers represent ing the plaintiffs In 

such coses may be unaccustomed to working a-s part of a litigation team; often they 

have hig"llly Individualistic styles and very different approaches towards the conduct of 

discovery and trlat.30 Conflicts in the legal and strategic positk>ns of the defendants, 

which may not necessarily be manifested through formal cross-claims: and third-party 

e<>mplaints, may cneke appointment or lead counsel for them impractical. 

While complicating the arrangements, these considerations also increase the need 

for such coordfoatlon among attorneys as is feasible under the circumstances and for 

judicial Involvement in organizing counsel for efficient conduct of tile litlgatlon. The 

court may designate one or more attorneys for the plaintirrs to present motions and 

arguments during centrali7,ed: pretrial proceedings and to conduct common discovery from 

30. Cooperation among plaintiffs' counsel through. formation of associations to share 
discovery materials, technical studies, and legal research is, however , Increasingly 
common In major mass tort litigation. Through such efforts, the tlma and expense of 
discovery in individual cases can be substantially reduced. Protective orders covering 
confidential information obt8ined during discover y in one case may be drafted to enable 
disclosure to attorneys £or use in tha other related cases, subject to appropriate 
restrictions precluding use or disclosure for non- litigation purpos-0s. 

294 



) 

) 

) 

MCL 2d MASS DISASTERS AND O'l1lER COMPLEX TORT CASES S 33 .22 

the oorendants and third part les.31 Disagreements among de£endants may not prevent 

designation or a n actorney to se t as their liaison counsel in distribu ting documents l'rom 

the plai nti ffs and trom the court , and such defendants may also be required to devel op 

joint discovery requests. See SS 20.22, '!l.422 . 

33.23 Parties and Issues. 

New Parties. M11na.gement of many complex tort case.s Is complicated by the 

poSSlbillty that new pa.rtias may be addOO over an extended period of time. As discovery 

progtes.%s, addltlonal defendants may be joined by amendments to plaintiffs' complaints 

or by a succession of thlr d--party complai nts. Moreover, new actions may be commenced 

over a period of many years, part icula,rly In produc ts liability litigation and In cases 

with lengthy statutes of Limltotions or in which such statutes are tolled. 

Pursuant to Ped. R. Civ. P. 16(b)(l), the court should establish at tho initial 

pretrial conference a scheWle for joinder or additional par t ies ancl amendment of 

pleadings. The parties should be afforded a reasonable period of time, ordinar ily 

Including s.n opportuni ty for discovery, before the deadline for adding part ies or amendi ng 

their pleadings, and the schedule may be modlrled "upon a showl.ng or food cause.0 Ped . 

R. Clv. P. U (b). The order may establish tentatively the period for later-added parties 

to join fur ther parties- for example, s ixty d.ays aftor they ore .ser ved- subject to their 

right to seek addi tional time. 

Discovery should not ordinar ily be postponed until ell parties have been joined; 

Indeed, some discovery often wl 11 be needed before au potential part ies can be ident ified. 

31. The cost of these services may be appor tioned among au plaintif fs. §!!_ l n ro 
Air CraSh Disaster at Florida everglades, 549 F'.2d 1006 (5th Cir. 1977). Once made 
aware of the court's powers, counsel have usu"Uy been able to agree on en equitable 
method for making such payments, either by establ ishing e fund through advance 
assessments or by periodJc billings, Contributions may be required from part ies 
subsequently settl.ing and from those in later-filed cases. See $ 20.223; In re Swine 
Flu lmmuni1.ation Prod . LlabHi ty Lltifation, 89 F.R.O. 695 (0.0.C , 1981); er. Vincent v. 
Hughes Air West, Inc., 557 P.2d 759 (9th Cir. 1977) (improper to assess persons settling 
before appointment of lead counsel or without filing suit). 

295 



S 33.23 Parties and Issues MCI, 2d 

Interrogatories ,nay be served on the e,clst lng parUesi their a nswer.s wiU be available 

to, and usable by, any parties later added to the litigation. Similarly, new parties may 

use documents produced in response to requests by others and be afforded accass to 

document depositories that may have been established. To '8.cilitate the use of depositions 

against those who may sub.sequcntly be made parties, the court may institute spt!elal 

procedures such as: those described in S 21.4S3. 

Master Pile; "Deemed" Pleadings. Partlculsrly If the litigation will involve a 

nurrber of act ions filed, refnQved, or transferred over a period or time, the court should 

consider establishing a rnaster file with standard pleadings, motions, a nd orders. See 

Sample Order S 41.52. Answers, third-party complaints, and ,notions contained in the 

master me may be "deemed" automatically filed in each new case to the extent 

applicable . Sec S 21.32. Similarly, rulings a lready made by the court on motions under 

Fed. R. C iv. P. 12 and 56 may also be doemed applicable In the new cases, as may a 

pretrial order estobllshing a standard pl.ail a nd schedule for discovery. These procedures 

wiU expedite proceedings in the later-tiled case.i;, while preserving the parties• rights 

to claim error Crom adverse rulings. The parties should not_,, llowever, be precluded 

from presenting special issues or requests in individual cases by supplemantal pleadings, 

motions, and arguments. 

Managi.ng the Issues. ldentlrication oC the issues-and, ind~d, of the law, 

statutory or decisional, that governs such issues-is of major importance in dQveloplng 

a plan for the efficient resolution or complex tort litigation. Multiple tort cases 

frequently involve c laims a nd defenses as.~erted under various federal and state laws. 

Oifrercnces In the substantive law go\•erning liability and damages may substentlally 

afrcet discovery, trial, and settlement. 

M~ny or the legal issues may b0 resolved, Including appellate review, relatively 

early in tlie lit igation . Appellate courts have, for example, accepted interlocutory 

appeals unde r 28 O.S.C. S 1292(b) or such questions es whether cla ims were cognizable 
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under federal common law,32 were barred by the statute of limitations,33 or were 

governed by collateral estoppet.3-4 Major disputes over insurance coverage, which can 

Crustrate management of the underlying claims, may also merit early attention and 

appellate review.35 Particularly in actions brought as a result of som~ mass disaster, 

the court may find upon analysis of the applicable choice-of- law rules36 that the same 

Jaw governs all cases, thereby facllitAttng trial or settlemcnt.37 lnterJooutory 

certifications of questions to state courts .nay also be feasible. See S 25.l . 

Cases may frequently be consolidated for pretrial proceedlr.gs, and even for trial, 

notwithstanding some differences in the applicable substantive law. The evidence on 

liability that will be sought during discovery and presented at ttla1 Is often the saine, 

tor example, whether claims are premised on negligence, breach or warranty, or strict 

liability. Jurors In a single trial may be- asked to resolve by special verdict such 

quostions as whether a product was negligently designed or manufactured, whether It 

was reasonably suited Cor its Intended use, whether it presented an unreasonable danger 

32. See In re "Agent Or1mge11 Prod. Liability Litigation, 635 F.2d 987 (2d Cir. 1980), 
cert. ooiiicd, 454 U.S. 1128 (1981). 

33. See Neubauer v. Owens-Corning Fiberglas Corp., 686 F .2d 570 (7th Cir. 1982), 
cert . dented, 459 U.S. 1226 (1983). 

34 , See Hardy v. Johns-Monville Sale• Corp., 681 F .2d 334 (5th Cir . 1982); Ezagui 
v. Dow Chemicol Corp, 598 P.2d 727 (2d Cir. 1979), 

35. Seet e.g., Keene Corp. v. Insura nce Co. of North America, 667 F .2d 1034 (O.C. 
C ir, 1981) appeal under 28 U.S.C. S 1292(b)), cert, denied, 455 U.S. 1007 (1982). 

36. In divusity cases, the federal court must apply state choice-of-law rules. Klaxon 
Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941), In a case transferred on the motion 
of the defendant, the transferee court applies the chofce .. of-law rules of the state in 
which the transferor court s its. Van Dusen v. Barrack, 376 U.S. 612 (1964). The rule 
of Van Dusen has been held also applicable arter a transfer on the plaintiff1s motion if 
the7rinsferor court had juriSdictlon over the de£endants. See e: • Roofing &: Sheet 
Metal Services, Inc. v . La Quinta Motor Inns, 689 P.'l.d 982 11th Cir. 1982); Martin v. 
S tokes, 623 P.2d 469 (6th Cir. 1980), 

37 . See e.g. In re Air Crash Oisastor near Chicago, Ill., 644 P.2d 594 (7th Cir. 
1981) (punlltve ~amages), cert, denied, 454 U.S. 878 (1981); In re Al.r Crash Disaster 
near Chicago, lit., 644 F.2d 633 (7th Cir, 1981) (pre-judgment Interest). 
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lo consumers, and whether adequate warnings were given about its use. Oirfercnces in 

the defenses and the measure or damages should create no major problems dur ing 

discovery; these issues may frequently be tried to separate juries under Fed. n. Civ. 

P. 42(b) after a Joint t rial on those liability issues that arc based on co,nmor, evidence.38 

Nevcrtheloss, the court may conclude for a variety or reasons that co1\Solldated 

t-rial of tort cases, even on Issues relating to the dcfend4nts1 liabili ty, Is not desirable. 

In such cases, the judge rMy decide that !iome dL<iputes regarding the applicable law 

should be deferred ontiJ trial, particularly if the cases arc to be remanded or transferred 

to other courts. 

33,2., Class Aetions.39 

Heeding the caveat of the Advlsory Commitee,40 courts hlstodcelly have been 

reluctant to authorize class action treatment or personal injury claims arising from a 

mass disaster or from discrete U$eS of, or exposure to, a product at difrerent locations 

and times. Nevertheless, use of Rule 23 is not necessarily lmpermi$.Sible in all mass 

tort litigation. Courts have only recently begun to consider the propriety of forming 

a class under Rule 23(b)(l) a nd (b)(2) in the mass tort context on the theory that a 

single award of punitive dtunoges Is appropriate or that the claims greatly exceed the. 

funds ave.ilable. The law is evolving as to whether and when mandatory class certlrication 

38. State laws that preclude bifurcat ion or liability and damages are considered 
e.ss(!:ntl.aHy procedun1t and not binding on rcctoral courts in divers ity acllon.s. Rosales 
v. Honda Motor Co., 726 ~. 2d 2S9 (5th Cir. l984). However, punitive damage c laims 
must ordinarily be tried to the same jury that determines the culpe.bility or the defendants. 
S.c S 21.632. 

39. Reference: MCI, 1.51, 

40. "A 'mas.i accident' resulting in injuries to numerous p@rsons Is ordinarily not 
appropriate for a c lass action because of tho Likelihood that signlCleant questions, not 
only or dMneges, but also or liability and defenses of 1iobilily, would be present, 
otrecting the individuals In dlrferent ways. In these circurmtances an action conducted 
nominally as a class action would degenerate in practice into multiple lawsuits separately 
tried." Notes of Advisory Committee, 39 f'.R.1>. 69, 103 (1966). 
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is appropriate In m.1ltlple tort lltigttion.41 Formation or a (b)(3) class may aJso be 

a.pproptlate,42 particularly iC major questions regarding the dcfondarits' cutµo.billty may 

be tried on behalr or the class under Rule 42(b).43 Accordingly, caretu l consideration 

Should be given to lhe propriety or class certific8tion in mass tort litigation. 

33.25 Discovery. 44 

Discovery in co,npleic tort cases frequently has two distinct dimensions: that 

Involving the conduct or the defendants and that relating to the individual plaintlrrs1 

activities and Injuries. Sometimes-particularly in multldlstrlct litigation- the court 

directs that discovery first be conducted. regarding those matters that bear on the 

defendants' liabUlty to all plalntlrrs, 45 deferring discovery into the details of ooch 

_41. Compare tn re Bendectln Prods. Liability Litigation, 749 F.2d 300 (6th Ctr. 
1984}; In re Northern Dist. of Cal., J)atkon Shield IUD Prod. Liability Litigation, 693 
P.2d 847 (9th Cir, 1982), cert. denied, 459 U.S. 1171 (1983); In re Federal Skywalk 
Cases, 680 F .2<1 1175 (8th Cir J, cert. denied, 459 U. S. 988 ( 1982), with In re Age.nt 
Orange Prod. Liability Litigation, 100 F .R.D. 715 (£.0.N. Y. 1983), etition for mandamus 
dented sub nom. In re Diamond Shamrock Chem. Co., 725 F.2d 858 2d Ctr., cert. em 
sub nom. In re Diamond Shamrock Chem. Co. v. Ryan, 104. S. Ct. 1417 (1984). 

42. fn the Bendectln Prods, Liability Litirtion the Sixth Circuit stet(!d that a class 
action could be authorized under Rule 23(6)(1 B) upon proper proor or the insufficiency 
or funds to Slltisfy potentla1 judgments, 749 F .2d at 305; in the Dalkon Shield decision, 
the Ninth Cir<:uit indicated that a more limited class under Rule 23(b)(3) than tllat 
certified by the dh~trict court might be ftppropriate, 693 F.2d at 856; in the 1:-ederal 
Skywalk Cases the district court certified a Rulo 23(b)C3) class after Its reversal on 
the (b)(i) class, 95 F.R.D. 483 (W.D. Mo. 1982).i and in Agent Orange the district court 
certified an opt-out c1ass tor co"l)ensatory damages at the same time that a mandatory 
class was certified tor punitive damages. 

43, SeeA e.a-., NeaJ v. Carey Canadian Mines, Ltd., 548 P . Supp. 357 (8.0. Pa. 1982); 
Pruitt v. llled Chem. Corp., 85 F.R.O. 100 (E.O. Va. 1980); cf. Payton v. Abbott 
Laboratories, 83 P.R.D. 382 (D. Mass. 1979), vacated, 100 F.R.O:-T36 (0. Mass. 1983). 
The court may wish to consider authorizing the class under Rule 23(c}(4XA) only for 
particular Issues. However, the propriety or e)ass certification for only certain Issues 
of HobHity is unclear. See Alabama v. Blue Bird Body Co., 573 F.2d 309, 329 {5th 
Cir. 1978). -

44, Reference: MCL 1.51, 1.52. 

45. Videotaping or dopositions is particularly useful In multldlstrlct litigation as fl 
means or recording the testimony ot key witnesses for effective presentation at trlalS 
in the transferor courts after remand of the proce(!dings. 
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plaintiff's unique claims. In other cases, however, raeognlz.lng the need to obteln such 

in formation ror settlement purposes, the court may conclude that discovery from the 

plainti tfs regarding their clehns should be conducted concurrently wi th, or even preceding, 

discovery from the Clefcrndants.46 

'l'he court Should not permit duplicative discovery requests. A party's answers 

to interrogatories wiU be usable by all other lltigants; therefore, onc:e having answered 

an interrO({atory, a party should be asked by others only supplemental questions. Indeed, 

many judges re(Jlire that the plaintiffs jointly develop a single set or interrogatories to 

be propounded lo each defendant and th.at the defendants similarly develop a standard 

set or interrogatories and document requests to be served on each plaintirf.47 The 

court may order that these standard discovery roquests be considered to have been 

automatically filed as new parties are joined or new actions filed. The court should 

also consider the desirability ot establishing document depositories, instituting procedures 

to facilitate the use of depositions against parties later added to the litigation, and 

providing coun$el in related cases in other courts with access to relevant confidential 

materials covered by terms of any protective otdets. See SS '21.453, 33.'23. Oepositlons 

on written questions under Ped. R. Clv. P. 31 may In somo c ircumstances be preferable 

to interrogatories because the deponents' an!.wers can be used by a nd against ell parties. 

At the Initial conference lhe court should ascertain from the parties what 

Jnformatlon tMy be available as s result of governmental investigations . Reports from 

the Nationot Transportat ion Safety Board or the Federal Aviation Administration may 

serve os 11first wave" discovery to identify witnesses and documents; and rinding:. of an 

46. Interrogatories inquiring into the extent or the pl11ln tlffs1 damages may be useful 
early in the litigation even If depositions of the plaintiffs are to be delay~. Answers 
to such interrogatories may be prepared without di$rupting the schedule for discovery 
from the defendants, and may be a valuable starting point for set tlement dlstusslons. 

47. Alternative forms of interrogatories may be drafted by the defendants tr the 
measure of damages Is different for various plaintiffs. 
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agency, ir admissible under Fed. R. Evid. 803(8XC), m8y substant ially reduce the need 

for discovery on some or the substantive lss.ues In the case. See S 21.482. OeCore 

approving the discovery plan, the judge should al.So ascertain the extent to which 

discovery ma teriaJs-interrogatories, documents, a nd depositions-may be available as a 

result of litigation In other courts. See S 21,422. 

Expert. opinions play a vital role In many co~lex tort cases, both during the 

discovery process a nd at trial. 'The court should ordinarily establish early In the 

Utigatfoo a schedule for disclosure of these opinions in the form of a written report 

and Cor deposing the experts. See S 21.481. A deadline for the experts' "final" opinions 

may be needed to f!Vold the contusion that orten results if opinions a.re aHcl.'ed as trial 

approaches. After reviewing the reports from the parties' experts, the court may 

conclude t hat an Independent expert Should be appointed under Fed . R. Evid. 706. 

33.26 Trial. 

A s ingle trial or all iss,1es is rarely feasible in multiple tort litigation. Howovor, 

Issues relating to the culpability of the de(endants often may be constitutionally severed 

under Ped. R. Civ. P. 42(b) Crom issues relating to causat ion or damagcs48 and then 

consolidated under Rule 42(8) tor a joint trial. See S 33.23. For a discussion of some 

or the techniques that may be usetul in such a trial, see S 22.22. Another approach is 

the "bellwether" trial, in which a typical case is tried in its ent irety: a few such 

trials, with the juries responding by speeial verdicts or interrogatories under Rule 49, 

may establish a basis (or settling the other cases or narrowing the remaining liability 

issues on principles or collateral estoppet,49 

48. State laws precluding bifurcation may not be binding upon the federal courts . 
See Rosales v. llonda Motor Co., 726 F .2d 259 (5th Cir . 1984). 

(9. Corypare Ezagui v. Dow Chemical Corp,, 598 F,2d 727 (2d Cir. 1979) (defendant 
precluded in second trial rrom contesting inadequacy of warning), with Hardy v. Johns
Manville Sales Corp., 681 f .2d 334 (5th Cir, 1982) (deCendant not collaterally estopped 
under clrcu~tances of case). 
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33.27 Settlement. 

Attempts to settle mass tort cases t1,re frequently convlicate<I by conrliets among 

the defendants ond by difficulties In evalunting the claims of the various plaintirts, 

particularly when they are governed by dlrferent substantive laws.SO Nevertheless, by 

usiog a variety of innovative techniques counsel have, with the assistance or the. courts, 

resolved many multiple tort cases by settlement. See S 23.12. 

The parties should attempt to achieve, to the extent feasible, 4 "global" settlement, 

resolving not only the defenda1H-s:1 potential liability to the plain tiffs, but also their 

llablllty to one another on theories of indemnification or contrlbutlon.51 To supplement 

direct negotiations between the attorneys, the court may enlist the services of other 

judges or appoint one or more special masters to assist defendants' counsel in evaluating 

their potential Uabilities and to aid plaintif(st counsel in assessing the merits and 

settlement values or their respective clalroo.52 By carefully reviewing the evidence of 

damages sustained by each plaintiff, plaintiffs' counsel will often be able to agree 

among the~lves on a eonficktntial basis on an appropriate set tlement value ror each 

such claim. In the aggregate, these values may be u:red as a basis for settlement 

negotiations with the defendants, and, by agreement, may also be used to aUocate funds 

that are accepted in any g.lobal settlements. 

If resolution of the entire litigation through a s ingle settlement cannot be obtained, 

partial settlements-by some defendants with all plaintiffs, by au defendants with some 

plaintiffs, or by some defendants with some plaintiffs-should be explored. These 

sottlo1nents may reduce the scope of discovery or trial end will often lead to 

SO. rn some cases, moreover, the. polential exposure or one or more of the defondants 
may greatly exceed their resources. 

51. Another alternative is for the defendants to agree to contribute specified amounts 
to a settlement fund, while resei'ving the right to litigate their respective obligations 
to one another. 

S'Z. See In re MGM Grand f ire Hotel Litigation, 570 P. Supp. 913 (0. Nev. 1983). 
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further settlements . If all other efforts fall, the parties may be able to resolve major 

port ions or the litigation through a series or case-by-case, party-by"1>4rty, scttlements.S3 

Tho court may also oxptore, particularly in ca&es In which only compensatory damages 

are allowable, the possibility of the detendants1 conceding llablllty, leaving for trial 

only questions regarding the damages sustained by individual plaintiffs. 

A method widely used in settlement of individual tort cases-the '1structured 

se ttlement"- has on occasion boon successful in resolving multiple tort c eises. Under 

this approach, a portion or the settlement funds is set aside, often through purchase or 

an annuity or the Cundlng of e trust, to pay future 00-ncfits to the plaintiff$, depending 

on such factors a.s medkaJ eXJ)(?nses and lost earni~ after the date of the settlement.54 

Similarly, if the defendants are concerned about the possibility or act ions ins tituted 

after the settlement-for example, by minors with respect to whom the st.atutes of 

limitation$ may be tolled-... some of the settlement funds may be reserved on a contingent 

basis for such clairns.55 

53 . The court should consider requiring that some specltled amount or percentage 
be set aside from such settlements to compensate plaintiffs' lead counsel and s teering 
committees for their services on behalf of all plaintiffs. See In re Swine Flu Immunization 
Prod. 1,lablllty Litigation, 89 F.R.O. 695 (D.O.C. 1980); er. Vincenl v. Hughes Air Wesl, 
Inc. , 557 F,2d 759 (9th Cir. 1977). 

54 . ct. friends tor All Children, lnc . v. Lockheed Aircraft Corp., 87 f .R.D. 560 
(O.o.c . lffln (preliminary Injunction requiring defendant that hftd conceded Ii.ability to 
provide funds for certain diagnostic, treatment, and educational services for plaintiffs 
pending trial). 

55 , See In re MGM Grand Fire Hotel Litigat ion, 510 f . Supp. 913 (0. Nev. 1983). 
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Cases claiming &'!curltles fraud under reooral and state laws present many or the 

same problems t~at arise In mass disasters and other forms of complex tort litigation. 

The comments contai.n!W In S 33.2 should, therefore, be consulle<I in conjunction with 

the suggestions made in this section. 

33.31 Coordination. 

At the initial conference, the court should ascertain the extent and status of 

tall rel.$ted Litigation and Inquire Into the possibility that new cases may be med. (n 

addition to privately-instituted Individual and class actions, suits may be filed by the 

~c.urit ies end Exchange Commission or sta te admhilstratlve agencies. Frequently one 

ot more of the parties wilt be a debtor i n bankruptcy, which may result in automatic 

stays, removal of cases, related adversary proceedings, and objections to the discharge 

of debts. Separate actions regarding fidelity bonds and other Insura nce coverage are 

common. Suits may aJso be brought to prevent foreclosure of security interests. 

All related litigation pending in the same court, including pertlnent aspects or 

bttnkruptcy proceedings,56 should ordinarily be fl.$Signed or transferred to one judge for 

initial supervision and pralimlnary planning. The extent to which the cases should be 

formally consolidated for fur ther pretrial proceedings and trial wiU depend on the 

circumstances; and, after a period of centralized management, some cases may be 

appropriately reassigned to other judges of the court ror further proooedlngs and trla1. 

56. See, e.g.~ In re Plight 'Tl'ans. Corp. Sec. Litigation, 730 F.2d 1128 (8th C ir. 
1984), cert, <lcnie , 10S S, Ct. 1169 (1985). 
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8ecaus0 the condoot challenged in securities rrau<l litigation orten affects persons 

in many states, similar- and occasionally cofll)eting or conflicting- cases may be filed ln 

a number or courts. Centralized pretrial management ot the federal 11tlgatlon has 

frequently been eCfooted through transfers by the Judicial Panel on Multidistrlct 

Litigation under 28 U.S.C. S 1407,57 rr cases remain in different courts, the judges 

should attempt to coordinate, formally or informally, the proceedings and to avoid 

unnecessary contllcts. tr one court authorh,.es an action to proceed derivatlvely under 

Fed. R. C lv. P. 23.1 or on be.half ot a class under Rule 23, especially one certifi!W 

under Rule 23(bX1) or (b)(2), other courts rnay conclude that a deferral of proceedings 

lnvolvlng similar issues Is justified. Similarly, the judges fll6.)', after com;ultatlon with 

counsel, determine that one or the eases may approprlstely serve as the " lead case't 

ror purposes or discovery or tr iat.58 For other techniques or coordination, see SS 31.13, 

31.31. 

Connicts between the defendants, which are often (though not always) manifested 

by c ross~lalms and third-party complaints, may complicate efforts to coordinate the 

activities of counsel. 'The legal positions or different groups or plaintifrs may also 

conttlct. See S 33.33. Nevertheless, in litlgatlon with many parties and attorneys, the 

court should usually deslgna.te liaison counsel and may conclude that the appointment 

of lead counsel or committees Is also feasible, subject to the rifht or parties to act 

independently on matters In which their Interests are not compatible. See S 20.22. 

S7. ~ In re Washington Public Power Supply Sys. Sec. Litigation, 568 F. Supp. 
1250 (J.P.M.D.L. 1983); In re National Student Mktg, Litigation, 368 P. Supp. 1311 
(J.P.M.D.L. 1973); In re Glenn W, Turner Ente.r. Litigation, 355 F. Supp. 1402 (J.P .M.D.L. 
1973). 

58. The first case, even It resolved by a non- jury t-rlal, may result In collateral 
estoppel . See Parktane Hosiery Co. v. Shore, 439 U.S. 322 (1979) (defendant precludcxl 
by adverse <lici.slon in proceeding brought by SEC Crom rolitigating the question or 
whether proxy statement was misleading). 
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33.32 Issues. 

Pleac:llngs. Complaints In securities fraud cases typically assert numerous claims 

under rederal statutes,S9 state statutes, ond common Jaw against a verlety of defendants, 

including the company whose securities are involved, Its otricers and directors, 

lndepende1U acco,,mtants and n t torneys, 8Rd brokerage firms. Given the requirement 

for particularity of pleading under Ped. R. Civ. P. 9(b),60 these complolnts may be 

lengthy.6l .Defendants fr.equenlly need substantial t ime to respond to the co~laint and 

to decide whether to file counterclaims, cross--claims, and third-party complaints. 

Moreover, after a short period of discovery1 the plaintiffs may be willing to dismiss 

many of the claims and defendants.62 

For these reasons, the judge Should consider e.nterlng an order immediately after 

assignment of the litigation that suspends the time for au defendants to respond to the 

complaint. At the initial conference, the court should, after consulting with counsel, 

establish a schedule for tiling such motions and pleadings. The judge may d0eide to 

suspend the time for filing son\e motions and pleadings until after the plaintiffs. following 

59. In addillon to claims undll.r the 1933 and 1934 Acts, plaintiffs with increasing 
frequency are including charges under the Racketeer Influenced a nd Corrupt 
Organizations Act, 18 U.S.C. SS 1961- 1965 (1976). Se<!, e.g., WIicox Development Co. 
v. Fir-st lnterstote Bank, 97 F.R.0. 440 (0. Or. 1983) (denying c lass clalmiS tor RICO 
violation); f'rledlander v. Nims, 571 P. Supp. 1188 (N.D. Ga. l983) (certifying etas$ claims 
for IUCO violation). 

60, See Christidis v. First Pennsylvania Mtg. Trust, 717 F.1.d 96 (3d Cir. 1983); 
Segal v. Gordon, 467 F.2d 602 (2d Cir. 1972). 

61. Out see Gordon v , Green, 602 F.2d 743 (5th Cir. l979) (fraud complaint of 
more then 4,000 pages violative of Rule 8 and dlsml.sse<I with leave to file proper 
CO~lalnt). 

62. Although orten criticized, the breadth of pleading in sccurJtles cases may, at 
least ln part, be explained not only by the requirements of Rule 9 but a lso by uncertainty 
as to culpability of the possible defendants and rel8tively short statutes or llmltt1tlons. 
Nevertheless, serious questions concerning compliance with Rule 11 may be raised with 
regard to some co~laints, and, particularly If claims are pu,rsued after dJscovery 
establlShes t heir lack of merit, sanctions under that rule or 28 U.S.C. S 1927 may be 
warranted. See also Segal v. GorOOn, 467 F.2d 602 (2d Cir. 1972) (rules of pleading not 
intended to permit filing of co"1)laint to discover whether cause of action exists). 
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a period or discovery, have flied an amt'!ndcd complaint.63 A single consoUd!lted 

complaint msy be approprJate if several cases have b<len filed.6-4 Ordinarily the court 

should also set a deadline arter which new claims, defenses, and parties IT\9Y 00 added 

only upon a showing of good cause. In deciding upon an appropriate schedule for filing 

and refining the pleadings, the court s hould weigh the desirability of early identification 

of the issues against the possibility that pleadings filed too soon may be ln-.,recise and 

overly broad or may nee<I to be amended later as a resuH of information obtained during 

discovery. 

Defining and Narrowing the ls$uea. As soon as thoy may fairly be asked to do 

so, however, the judge should call on the parties to dertne and clarify the issues, using 

techniques such es thosa described in S 21.33. Among the rneny Issues that may be 

susceptible to et1rly resolution under Fed. R. Ctv. P. 12 or 56 arc the following: whether 

an interest constitutes a security or Is exempt from registratlon;65 whether a clllim is 

) barred by the statute or 11mitat1ons;66 whether an omission from a proxy statement is 

materlat;61 whether a demand must be made on the t1irectors;68 whether a suit may be 

dismissed or compromised by the directors under the "bu$lne$S Judgment" rule;69 whether 

) 

63. Ot course, the order Should not preclude pleadings thet must be riled because 
of problems with statutes of Hmltatlons. 

64. See, e.g., In re LTV Sec. Litigation, 88 F.R.D. 134 (N.D. Tex. 1980). 

65. Sec, e.g., SEC v. Murphy, 626 F.2d 633 (91h Cir. 1980); Chapman v. Rudd Paint 
& Varnish Co., 409 P.2d 635 (91h Cir. 1969). 

66. See, e.g., Harris v. American Investment Co., 523 F.2d 220 (8th Cir. 1975), 
cert. denied, 423 U.S. 1054 (1976). 

67. See1 e.g.1 SEC v. Research Automation Corp., 585 F.2d 31 (2d Cir. 1978). 

68. See, e.g., Daily Income Fund, Jnc. v. Fox, l04 S. Ct. 831 (1984). 

69. See1 e.g.1 Joy v. North, 692 F.2d 880 (2d Clr. 1982), cert. denied, 460 U.S. 
l051 (1983); Clark v. Lomas & Nettleton Fin. Corp., 625 F.2d 49 (5th Cir. 1980), cert. 
denied, 450 U.S. 1029 (1981); Abbey v. Control Data Corp., 603 P.Zd 724 (8th elf." 
1979), cerl. denied, 444 U.S. 1017 (1980), Zapata Corp. v. MaldaMdo, 430 A.Zd 779 
(Del. 1981J. 
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a 11controlllng person" is liable; 70 and when a "purchase" occurred. 71 fn addition, many 

controversles-ror example, whether the ple intltf$ may proceed on the theory of a "fraud 

on the marketti72-wm be important in deciding whether Individual cases may 00 

efficiently consolidated for joint lria,I or whether a case should proceed as a Cl8$S 

action.73 

33.33 Clas.S ,and Der'ivative Actions. 

At tho lnttle1 conrer ence the court should set a schedule for determining whether 

one or more ot · the case!> should proceed as a class action under Fe<f. R. C lv. P. 23 or 

a derivative action under Rule 23.1. Although the comments conta ined in S 30-lncluding 

the desirability of an early determination of these questions-are generally appllcable 

and should be consulted, In securities llttgation some clarification of the issues and 

discovery on lhe merits ot the case will often be needed before these decisions should 

be made. Discovery from the represcntativ~ part ies (and even from some members of 

the putative class) may also be warranted, although the court should assure that such 

discovery Is eppropriately limited and not used to hsrass. s~ SS 30.12, 30.233. 

Class DefinHion. The lnltial complaint win occasionally include some claims

for example, reliance upon oral misrepresentations or the breach of a "suitability" 

standard--that rarely would bl! susceptible to class action treatment, while Including 

other claims-such as an omission or a mate.risl fact from a proxy statement-that ,nay 

well l>e pr•esented on behalf of a class. 1'he dates when the plaintiffs bought or sold 

'lo. See, e.g .. , Carpenter v. Harris, Upham & Co., $94 F.2d 388 (4th Cir.), cert. 
denied, 444 O.S:868 (1979); Zweig v. Hearst Corp., 521 P.2d 1129 (9th Cir.), cert. 
denied, 423 U.S. 1025 (1975). 

11. See, e.g.1 Freeman v. Decio, 584 F.2d 186 (7th Cir. 1978). 

72. Se'lf •('f~Shores v. Sklar, 647 P.2d 462 (5th Cir. 1981) (en bone), cert. denied, 
459 U.S. 111 83); Blackie v. Barrack, 524 F.1.d 891 (9th C ir. 1975), 

73. see, e.g., 1n re LTV See. Litigation, 88 f'.R.0. 134 (N.D. Tex. 1980). See also 
S 33.33. 
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the securities, and what information the.y had on those dates, m(ly not be clear from 

the complaint, yet be critlca1 to a decision regarding the class or persons they might 

properly represent.74 Whether the plaintiffs arc able to proceed on the theory or a 

11 fraud on the market" may depend both on matters developed during dJscovery and on 

what claims will be pursued In the case. See S 33.32. The court may sometimes need 

to decide whether a particular claim is made derivatively or lndividually75 and whether 

the same plaintiff may assert both a derivative claim and a closs claim. 76 

In deciding whether e. class should be certified, what class the plaintiffs may 

represent, rrnd whether multiple classe..s or subclasses ShO\lld be formed, the court msy 

be called upon to consider potential conflicts between holders of different classes of 

securities,77 between lhose who took some action and those who did not,78 between 

those who sold before en alleged disclosure and thoso who sold after the disclosure (or 

did not sell at all),79 between those who had Inside. Information a nd those who did 

74. Cf. Genera.I Tel. Co. v. Falcon, 457 U.S. 147 (1982) (in employment discrimination 
case, as lnother litigation, class representative must be part of class, ~sessing the 
same interest and suffering the sa.me Injury as other members of the class). 

75. See1 efn' Dally Income fund, (nc. v. Fox, 104 S. Ct. 831 (1984); Kini v. Kansas 
City Southern nd., Inc ., Sl9 F.2d 20 (7th Cir, 197S). 

76. Co~re Ruggiero v. American Bioculture, Inc., 56 F.R .D. 93 (S.D.N.Y. 1972) 
with Berfoziv. king Louie Jnt'l, Inc., 420 P. Supp. 1166 (O.R .l.1976). The determination 
whether de.rivatlve and class claims conOlct may sometimes be deCcrred pending further 
developments In the- case. 

77. See, "1;': Simon v. Westinghouse Blee. Corp., 73 F.R.D. 480 (E.D. Pa . 1977) 
(stock versus de ntures). 

78. See
1 

e.g
1 

Cole v. Schenley Industries, Inc., 60 P.R.D. 81 (S,D.N.Y. 1973) (those 
who sold versus t ose who did noOJ .Pomierski v. w. R. Grace ~ Co., 281 F. Supp. 396 
(N.O. Ill. 1967) (warrant holders who exercised option versus those who did not). 

79. See, e.g., In re LTV Sec. Litigation, 88 F,R.D. 134 (N.D. 'Tex. 1980). 

' 

309 



S 33.33 Class and Derivative Action$ MCL 2d 

not1 80 between those who purchased at di fferent t imes based on different informatlon,81 

and between those who 3Cek different relief.82 

Such differences in the situations of various groups of plaintiffs and putative 

c lass members er·e orten emphasized by defendants in opposing class action treatment, 

a nd ere sometimes sutriciently slgnirlcant to justiry the court's refusal to cert ify a ny 

class. Frequently, however1 the..W conflicts, if real, may be re~lved by appropriate ly 

Hmlting the scope or the c la$S or classes which the plain tiffs may represent and perhapS 

by creating additional c laSSt'.!s or subclasses . For exam(>le, the court may define a class 

to exo.Lude {or treat as a subclass) those who, as orten occurs in complex s-0curltie-.s 

litigation, a re aLSo de(endants in the class act ion or in related litigation. It a subclass 

should be rormed t1.nd no representat ive or that subclass Is a party, the court may direct 

notice to the unrepresenled class members, glvlog them time to have 8 representative 

lntervene,83 Although, as discussed in S 30. 161 unnecessary classes should generally 

be avoided, in some securities cases multiple c lasses or subclasses may be needed to 

assure that the interests of sll c lass members a.re fa irly and adequately protected, 

particularly during settlement negotiations. For some c laims a mandatory class under 

Ped. R. Civ. P. 23(b)(l) or (b)(2) may be formed, while Cor o ther elairm a class under 

Rule 23(b)(3), with the rfght to opt out, may be more appropriate.84 

80. See1 e.g.1 Curtiss-Wright Corp. v. Hetrand, 687 F.2d 171 (1th Cir . 1982). 

81. See1 e .g., Weisberg v. API, Corp., 76 f.R .D. 233 (£ .D.N.Y. 1977) (plainlill 
cannot represent earl.ier purchasers); lssen v. OSC Enterpr ises, 508 P. SU()(). 1298 (N.O. 
Ill. 1981) (pl,ttlnt1rrs cannot represent later purchasers). 

82. See, e,g.1 Tober v. Ch.ernit1.1 1 Inc ., 58 F.R.D. 74 (M.O. Pa . 1973) (reclsion versus 
damages). 

83. See¼ e~S J<amens v. Horizon Corp., (1979 Transfer Binder} Fed. Sec . L. Rep. 
(CCH) V 96, 76 .D.N. Y. 1979). 

84. The r ight of a c lass member to opt out of a (bXJ) class may cure som8' arguable 
confJiet.s, such as whPther recision or damages should be sought. 
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Notices. Absent specia1 circumstances, the c lass representatives must bear not 

only the cost of providing notice to the c lass under Rule 23(c)(2), but also the expense 

of obtaining the names and addresses of the class ,oombers, which frequently are in 

the possession of the defendants or a transfer agent .BS When securltics are regi.stered 

in street n.eines with brokerage houses, the assistance of the brokerage house.!i wlll be 

needed,86 In some cases- for exatf()le, a class 8ctlon on behalf of holders of bearer 

bonds--the Identity of class members may not be ascertainable, and notice by publication 

in appropriate media will be required.87 When not ice by publication Is given, e ither in 

lieu of or In addition to Individual notice, publications should be used that are likely to 

be seen by the c lass members,88 

33.3• Discovery. 

The prtnclples and procedures discussed in S 21.42 for controlling discovery arc 

generally applicable to securities litigation. Ordinarily, plaintirrs1 counsel Should begin 

) by ascertaining the types and locations or relevant documents and the Identities or 

potential witnesses, a nd Should defer depositions until after these documents 1,ave been 

produced and reviewed. Interrogatories may be useful not only in identifying sources 

or information but also, If limited in scope, ln determining certain transactional and 

background facts that will narrow the focus or inquiry at the depositions. Discovery 

from the plaintiffs ls often conducted at the same time, portlcula.rly if informat ion from 

both sides will be needed to decide whether the litigation should proceed as a derivative 

or class action or to assist the part ies in discussing settlement. 

) 

85. Oppenheimer Fund, lnc . v. Sander~, 431 U.S. 340 (1978). 

86. See, e.g.
1 

In re Penn Central Sec. Litigation, 560 f .1:d 1138 (3d Cir. 1977); 
Lamb v. United Sec. Lite Co., 59 F.R .D. 25 (S.O. Iowa 1972) • . See also S 30.211, 

87. See, e .g., Spector v. City or New York, 71 F.R.D. 550 (S.O.N.Y. 1976). 

88. See In re o . S. Financ ial Sec . Litigation, 69 F.n.o. 24 (S.O. Cal. 1975) (notice 
in overseas publications and foreign language petlodicals). 
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Steps should be taken, C$?CCially In multiple litigation, to avoid dupllcetive 

discovery, as by requiring that plaintiUs in ditterent cases prepare a single set of 

interrogatories to be propounded to a particular defendant; a nd the discovery plans ror 

cases p,cndlng in different courts should be coordinatod, as by establishing a common 

document depository a nd cross•notlcing depositions of common witnesses tor use in all 

cases. See generally SS 31.13, 31.31. 1'he court should ascertain at the initial conference 

whether claims of thei attorney-client privilege are likely to arise during the cours.e of 

dt~overy and, ii so, whether such claims may be raised and resolved before they have 

any adverse in..,,.act on the discovery schedule.89 The court should establish early in 

the litigation a schedule for disclosing expert testimony, S 21.481, and should al.So adopt 

procedures to facilitate discovery and use at trial of summaries and computerized data. 

See SS 21.446, 21.483. As In other cases, counsel should be expected to stipulate facts 

not genuinely in controversy and may be required to develop a joint statement of agreed 

(or uncontrovertcd) facts such as described In S 21.4 7, 

33 .. 35 Court-Appointed Masters and Experts. 

Securities cases frequently present complex factual disputes over matters of 

accounting, corpora l e finance, a nd market analyses. Such disputes sometimes may be 

appropriately referred to a special master appointed under Fed. R. Civ. P . 53 or to an 

export appointed under Ped. R. Evld. 706. Although the possibility or such an appointment 

may be explored early in the litigation, the court should usually defer its decision until 

the critical facts have been developed during discovery and the issues have been relined; 

at that time, and after study of the reports of the parties1 experts, the judge ls better 

89. Often the attorney""Cllent privilege will not apply because of the relationship 
of the parties, ~ Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970), becaus~ of 
a defenS(! based on advice of counsel or because ot allegations of fraud against the 
attorney. See rn re Grand Jury Subpoena Duces Te.cum, 731 F.2d 1032, 1038-42 {2d 
Cir. 1984). Nevertheless, the privilego may protect many lterruj sought during discovery, 
a nd the parties should understand the requirement tor describing these items with the 
requisite Specificity. See S 21.432. 
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able to decide what Issues, if any, should be so referred and to whom. See generally 

SS 21.51 and 21.52 . The cour t may also consider using experts or masters to racllltete 

the discussion, or Implementation, or settlement. 

33.36 Trial and SetUeme:nt. 

Procedures for trial and set tlement of securities littgatlon are similar to those 

described In SS 33.26, 33.21. Related cases- both class actions and individual suits

may often be consoltdated for a joint trial on ~lfied issues, such as the defendants• 

respective liabilities tor alleged misrepresentations and omissions, while leaving tor 

subsequent separate trials other issues, such as the daR\ages and special defel\Ses. In 

class action trials, the court should ascertain the ldentity and expected testimony of 

any class members who may be ca.lled a.s witnesses, e ither by the plaintiffs or the 

defendants, and may Impose appropriate limits on such test imony under Ped. R. Evid. 

403 and 611 . See S 21.643. Although the principles and procedures thf!t govern 

) settlements or class e.ctlons, as discussed in S 30.41 apply in gene.rat to settlen,ents of 

derivative actions, non--monetary benefits-such as a change in corporate me.nagement 

or policies-may play a more significant role in derivative actlons.90 

) 

33.4 TAKEOVER LITIGATION . 

• 41 immediate Control and Planning •. . ....• 
.42 Discovery •.• , •............• , , 
.43 Additional Conferences; Preparation tor Trial 

' . . 
. ' . 

314 
316 
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''-Takeover Utlgation"-actlons brought in connect ion with the attempted acquisition 

or transrcr of control of a corporation by obtaining stock, assets, or stockholder support

presents special problems tor the court, counsel, and the parties. Within a few days1 

several suits and countersuits may be tiled in different courts to enjoin or remedy 

alleged violations of federal antitrust and securities laws and various state statutes. 

90, See Maher v. Zapata Corp., 714 F.2d 436, 461- 62 (5th Cir. 1983). 
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Ma,jor decision.s must often be made In a few days ebout complex factual, legsl, and 

economic issues that involve large amounts of money and would ordinarily take many 

months or even years to resolve. Fortunately, such litigation typically i nvolves only a 

few parties, and the attorneys employed in such eases frcque1illy are accustomed to 

working under sovere time constrain ts end other pressures. The court shoul d be aware 

that the lit igants' positions in the Judicial proceedings are ortcn influenced by the 

effect such actions may have outside the courtroom-on shareholders, other potenllal 

purchasers, financial Institutions, a nd the news media- and, indeed, that even the timing 

of hearings and ruUngs may have strategic importance to the par ties. 

33.41 rmmediate Control and PJa.nnlng. 

As soon as possible arter the commencement· of takeover litigation- prererably 

wlthi,n a day or two after the co~lalnt is filed-the judge should conduct a preliminary 

conference with counsei.91 This conference, as well as others during the proceedings, 

mey be held by telephone to accommodate attorneys who arc not immediately available 

ror a conference in chambers. The complaint, which typically includes an application ror 

a preliminary in June llon1 is often also accorrc:,anicd by a request for a temporary 

restraining order. ln view of the Q()()Ortunity for a telephone conference, almost never 

should a TRO-or, indeed1 8ny order in t8keover litigation-be granted ex parte. 

Among the agen<'.le; items that may be appropriate for consideration at this initial 

conference, whether held In person or by telephone, are the foUowing: 

• prellmlnary issues. If serious questions win be raised about standing, 
persona.I jurisdiction, venue, or other threshold matters that, if resolved 
promptly, might eliminate the need tor discovery, the court should establish 

9l. Plaintiff's counsel wlU usuaJJy know or be able to ascertain the identity or 
counsel for the defendants:. Attorneys for other companlts with an Interest In the 
litigation, either as potential lntervenors or as parties In related cases, may be re.quested 
to participate In the conference . In appropriate circumstances, the court may ~lso 
Invite counsel for governmental enforcement egencies, such as the Securities and 
£xchengo Commission or the Antitrust DJvlsion or the Department of Justice. 
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a schedule tor e xpedited re.solution or these issues . The status: of other 
related cases, inc luding times set for hearings, should be ascertained, and 
plans made to coordlnt1te t'he. proceedings to the extent possible . IC 
jurisdlctlon and venue will not be contested, the judge should consider 
requiring the parties to Include a ny related claims that fOOy subsequently 
arise and enjoining them from instituting new litigation in other courts.92 

• date and form of bee.ring. Defore deciding when to hear the application tor 
a preliminary injunctlon,93 the judge Should determine whether there is a 
critical date by which a ruling on the application must be rendered94 and 
ascertain from counsel au re levant dates tllat may a ffect the litlgAtion, 
Including the t ime when any statutory wa iting periods expire and the da tes 
when slgniClcant events (such as a stockholders' meoting or the date on 
whic h a competing orreror begins buying shares) arc scheduled to occur. 
The court Should obtain counsets' views abou, the minimum ti~ needed 
to conduct any essential discovery and the hearing itself. The court may 
also make a tentative determination as to the form or the hearing- for 
e xa~)c, whether the motion will be determined solely on arfidavlts, 
depositions (or abstracts or summaries or depositions), and documents, or 
whether witnesses will be heard in person and, IC so, whether their direct 
testimony will be presented by ado()tlon or prepar ed statements and reports. 
See S 22.51. 

• timetables. Schedules s.hould ordinarily be establlshed for filing responsive 
pleadings a nd motions, for cooduct ing es..~ntlal discovery, for narrowing 
the lS:sues, and £or the next conference. The..~ time tables, which depend 
upon the date set for the heari~, will usually be substantially truncated 
from the periods typical in other lit igat ion. Por example, the court may 
require the answer to be 1ncorporated with any motions a nd rHed well 
before the 26-doy period prescrib~ by Fed. R. Clv. P . 12, and t-he parties 
may be directed to serve pape rs in person rather thon by mail. 

• emergency matters. Pe nding requests for temi>0rary restraining orders 
should genera.Uy be resolved a t this Initial conrer ence, and the cour t should 
establish a pr<>ceduro- such as tel ephonic conrerence calls or by setting 
aside a period before or after normal office hours for a conference In 

92. Because or time constraints, mult ldistrict transfer under 28 U.S.C. S 1407 is 
rarely feasible. Often, howe ver, trans[er of cases to a s ingle district under 28 U.S.C. 
S 1404 or 1406 may l>e appropriate; i f so, such tra nsfers should be ordered as expeditiously 
as possible. If t he cases remain in separate courts, the judges Should confer and attempt 
to avoid unnecessary conflic ts In schedules and rulings. 

93. The most significant trial in t akeover litigation is usually the hearing on the 
preliminary injunction. 'lbis ruling may moot or resolve fur ther issues. Depending on 
the date of the hearing, the court may under F'ed. 8 . C iv. P. 65(a)(2) order the trial on 
the mer its to be advanced and consolidated. ln some cases the plaintiJC may not seek 
a prellmlnary injunction If a hearing on e permanent injunction can be held expeditiously. 

94. It the deadJlne for a ruling cannot be met because of requirements of other 
litigation, such as eon.stralnts under the Speedy Trial Act, the court should cons ider 
reassignment of the case to another judge, 
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person-for attending to other matters that may arise and require an 
immediate ruling, such as crltlcal discovery disputes that the parties are 
unable to resolve. Tho judge should, however, caution the parties thal 
unnecessery 11emergency" motions, whose prlma_ry purpose ls to influence 
activities fn the market, wlU subject offending counsel or their clients to 
appropriate sanctions. 

'£'he court should con.sider deferring entry of Its order until the market has closed and 

rna,y enjoin counsel from immediately disseminating the results of the conference Ir It 

is concluded earlier in tho day.95 The judge should also be amenable to a revision of 

tho timetables ~sed on suggestions of counsel 8fter they have had the- oppor tunity to 

discuss the details of the schedulc,96 

Because of the limited time within which discovery and trial must be COIY1)leted, 

the judge shou ld, to the extent possible, be personally Involved in the management a nd 

supervision or takeover litigation. Referral to a tnllglstrate, which may result In critical 

delays while ru11ngs are appealed, should be avoided. 

33.fZ Discovery. 

The first discovery Issue for the court In takeovttr litigation Is whether expedited 

discovery Is necessary. If it Is, the judge-guided by the suggestforis of counsel-should 

determine the extent or such dlscovery. ln view of the limited time available for 

discovery and the intensive involvement of key Individuals in other aspects of a contested 

takeover, the discovery plan pnerally involves a drastic reduction both In the scopa 

95. AU orders In takeover litigation involving parties with publicly-traded securities 
should, to the extent feasible, be announced after the market closes. These ruling., 
may have a substantial impact on the market tor the stock of both plaintiffs and 
defendants, and are sometimes monitored by securities' profes.sionals In an attempt to 
take immediate action in response. to the court proceedings, often to the disadva.ntage 
of les., sophlstleatcd, but equa.lly affected, shareholders. In unusual situations involving 
important confidential information, the court may also consider holding certain 
proceedings in camera or receiving some evidence under seal. 

96. The attorneys should ordinarily meet in advance of each conference, seeking 
through disc.ussion a nd compromise to narrow, if not ellmlnate, dlsagreements on the 
matters to be considered by the court. If time permlr.s, such a preliminary meeting of 
counsel shou ld be held before the initial conference; otherwise, the court may, after 
some discussion, decide to adjourn the conference for a day or two to permit counsel 
to develop more detailed proposals for management of the case. 
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ot discovery and in the time periods normally applicable for discovery requests and 

responses.97 Often counsel will, undel' the urging of the judge, be able to develop a 

mutually satistactory pion tor conducting discovery conslstont with the general schedule 

adopted by the court. 

The discovery program should usually begin with tho production of documents. 

To facilitate this production a general protective order such as that described In 

S 2l.431 ma.y be entered at the initial conference, limiting dlsclosure of confidential 

documents produced by the Htlgants or obtain~ from non-parties e ither informally or 

under Fed. R. Civ. P. 4.5,98 lnterrogatotles and requests ror admissions should be 

a.Howed only with leave of the couft. Depositions ordinarily are the most appropriate 

form of discovery In a takeover lltlgation,99 DlS<!ovcry available from related litigation 

pending in other courts should not be dupHcated. 

Special problems may arise with respect to expert testimony. If practical, reports 

) rrom experts should be exchanged sufficiently In advance of the hearing to {>ermit 

further discovery by deposition. However, the time constraints In takeover litigation 

may be so severe that the experts will bo unable to complete their studies and form 

) 

97, See, c .g.
1 

fed. R. Civ. P. 30(a) (dcpoSltlons by plaintiff within 30 days or 
service only with leave of court}, R.ule 30(e) (30 days tor deponent to review deposition), 
and Rules 33(a} and 34(b) (30 days for plaintifr to respond to interrogatories and 
document requests; O days after service of compl41nt £or defandant to respond}. 

98. As rurther protection, these documents may be filed under seal or, pursuant 
an order under Fed. R. Clv. P. S(d}, exempted from tiling. I f related litigation is 
pending in other courts, the judge should reserve the power to make information obtelnOO 
during discovery in the present case available. for the other case$, subje-ct to approprlato 
safeguard,:. 

99, Though depositions ore an important discovery de.vice in takeover litigation, 
they are &1$0 vulnerable to abuse. The court should monitor the deposition process to 
assure that depositions are not being sought or prolonged for the purp~ of harassing 
key individuals by distracting them rrom more pressing obligations during the contested 
takeover. The court should atso be wary ot requests for unnecessary multiple "track

11 

depositions. In deciding whether to permit several depositions to be conducted at once, 
the court should consider the time available before the hearing, the parties• need for 
numerous depositions, and the possibility that simulta neous depositions might prejudice 
one or more parties with limited litigation resources. 
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lheir opinions until shorliy beforo the hearing. Guided by the suggestions of counsel, 

the court should establJSh a procO<ture for discovery or these opinions most appropriate 

under the clrcumstancos. 

Counsel should attempt to resolve, to the extent possible, au dis.covcry disputes 

without the need (or intervention by the court. Efforts to subvert or frustrate the 

discovery process-such as directing deponents not to answer questions calling for 

unprivileged Information or suggesting answers to deponents ln the guise of an obje(!tion

merJt sub$tantia l sanctions by the court. See S 21.456, Overly technical and restrictive 

Interpretations or Interrogatories and requests for production should not be countenanced, 

and objec t ions based on burdensomeness or unavailability should not be made If comporable 

Information Jn another Corm can be produced. See S 21.465. Claims of privilege should 

be accompanied by intormatioll sufficiently detailed to enable the court to rule promptly 

on the dispute. See S 21.432. Cooper,atlon and professionalism on the part of counsel 

are essential in takeover litigation; the court should be ready to impose sanctions 

sufficiently onerous to make discovery abuse unprofitable. 

33.4.3 Additional Conferences; Preparation for Trial. 

Ono or two additional conferences will usually be needed before the hearing, 

each being preceded by a meeting of counseJ. The pr imary purposes or these conferences 

a.re to assure that schedules are being met, to narrow or revise the issues based on 

inte,·vening circumstances (such 8S an offer being made by another co~any ror the 

"targetn company's .stock, with or without its encouragement, or other defensive measures 

adopted or propos~d to be adopted by the "target" company), and to make final 

preparations for the hearing. 

Co11,plaints In takeover litigation frequently Include a number or ct.alms that, 

atter further exploration, tho. plaintiffs will be willing to elimh\ate, at ltMst tor purposes 

or tho preliminary injunction. Similarly, many ot the defenses and counterc)alms made 

by the defendants wiU be abandoned as the hearing date approaches. The court should 
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) encourage the pa.rties to narrow the scope of the case to the most importont lssues 

and, indeed, should set a date by which they are to $peelfy those allegations they wiU 

press at the hearing. 

To enable the court to resolve some ls:sues by summary judgment in advence or 

the hearing and to reduce the length of the hearing itself, the parties may be required 

to develop a joint statement of agreed (or uncontested) facts and dlsputcd facts. See 

S 21.64l. Metters that, although not "agreed,'' will not be conttoverted, at least on 

the motion ror preliminary Injunction, should be taken 8S estabUShed for purposes of 

the hearing without the need tor evidence. 

Before the hearing the parties should exchange, simultaneously or sequentially, 

a list or the witnesses and documents they propose to present in support or their 

respective versions of the disputed facts. The form by which testimony will be 

presented-by atfidavit;lOO by deposition1101 by adoption of prepared statements as 

) direct testimony, subject to oral cross-.oxaminatlon;l02 or by the traditional question

and-answer method-should be determined in advance by the court based on the 

cl.rcumstances of the case, including the projected length ot the hearing. When witnesses 

are to be examined orally, a st1mmary of their expected testimony should ordinarily be 

provided before the hearing. Objections to the admissibility or documents should be 

deemed waived unless raised within a day or two after receiving the adversary's exhibit 

100. AbSent agreement or counsel waiving hearsay objections, arfldavi ts should not 
generally be used If, under Fed. R. Clv. P. 65(a)(2), the trial on the merits is advanced 
for consolidation with the hearing on the preliminary injunction or the Oltlttets presented 
at the hearing will used as evidence on a later trial on the merits. 

101. Pertinent abSttacts (or agteed summaries) of depositions should be used whenever 
practical. See S 22.332. 

) 102. See S 22.51. 
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list; and, indeed, the partle.s should ordinarily not insist on authentication, production 

of origin.ats, or foundation evidence tor business r~ords.103 

Briefs on the legal l$$UeS should be filed before the hearing ls complete<I, 

preferably severe;l days before It begins. Inclusion in tho briefs or suggested findings 

of tact and conclusions of law, as well as a proposed order, may be especially use(uJ 

in view of tha need tor an immediate decision . To the. extent practical, the court 

should announce i ts ruling from the bench following the presentation or evidence and 

arguments and, be<!a.use an immediate appeal may be taken, should dictate Into the 

record the essential findings and conclusions on which this decision Is based. More 

detailed findings and conclusions, if needed, may be entered within the next few days. 

103. Jf necessary, a telephonic deposition of the author or custodlan or a document 
may bo taken during the hearing to solve unanticipated problems regarding admissibility. 
See S il .452. 
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Cases charging employment dl&erlmlnation mey merit special supervision by the 

court because of class action allegations, lhe scope of Potential discovery, the technical 

nature or expert testimony, the need for careful attention to the structuring of trial, 

and the problems that may arise ln~r as a result of-settlements. on the other hand, 

many lndh-idual actions aneglng discrimination In employment do not involve any such 

corf()llc.atlons and may proceed according to the normal practices of the court applicable 

to routine litigatlon,104 All related actions against the same employer, including 

) "pattern and practice11 suits t,r;ought by a government agency, should ordinarily be 

assigned to the same judge for centraliud pretrial proceedings and perhaps: ror 

consollda. ted trial. 

) 

33.51 lsaues and Partld. 

As soon as practicable, orten before discovery commences, the court should 

ascertain tho particular acts of discrimination each plaintiff (or intervenor) claims to 

have suffered and the extent to which these claims have been preserved by tiling 

appropriate administrative charge.s or are otherwise within the applicable statute of 

Umltatlons.105 Early Identification of the individual claims that may be pursued in the 

104. Actions under Title VU or the Civil Rights Act of 1964 are, however, to be 
heard "at the earliest practicable date and .. . In every way expedited." 42 U.S.C. 
S 2000e-5(f)(5). IC the case Is not schedule<! for trial within 120 clays arter jOlnder or 
lssues, a special master may be appointed under Fed. R. Clv. P. S3. !!h. 

105. Claims under 42 U,S.C. S 1981 (racial discrimination) and 42 U.S.C. S 1983 
(d.l.scrimlnation by governmental employers) do not require administrative charges, but 
are. controlled by state statutes of limitations. 
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litigation is needed as a foundation for ruling on requests for class certificationl06 and 

is also valuable in developing an appropriate pla n for discovery and tria1. 107 Thls 

initial narrowing or iS$ues may usually be accomplished without substantltU discovery, 

and, Ir any of the critical tacts a.re dJspuled-such as when a plaintitr received a "right 

to sue·" letter -aA expedited trial on those issues under Fed. R. Clv. P. 42(b) may be useful. 

Otten the plaintiffs will be seeking relief that might adversely affect other 

e~loyees of the defendant company. In such circumstances, even if only the corrc>any 

was named in the administrative charges or Is alleged to have been guilty or 

discrimination, joinder of the union as a,n additional defendant may be needed In order 

to bind It by the decree it the pJalntirts are successru1. Similarly. in some case$ joinder 

or (or intervention by) other employees who would be adversely afrected by the plaintiffs1 

relief may also be warranted to assure that all competing lntere$ls are adequately 

represented a nd to protect against subsequent claims ot "reverse" discrimination. 

33.52 Cws Actions. 

Employment discrimination cases are frequently brought llS class actions under 

Fed. R. Civ . .P. 23(b)(2) on the basis that the defendant "has acted .•. on grounds 

~nereJly applicable to the class, thereby making appropriate final injunctive relief ... 

with respect to the class as a whole.11 To ascerta in the extent to which this requirement 

and the prerequisites of Rule 23(a) are satisfied, some discovery win often be needed. 

For example, the partlcular practic~ about which the plain titfs comph1fn may be one 

that applies throughout the col"f1)4ny, affecting hundredS or thousands, or it may pertain 

only to a specific facility, department, or individual s upervisor. Dlscovery from the 

company and union-perhaps also from the plaintitfs end even some putative class 

106. ~ General Tel. Co. v. Falcon, 457 U.S. 147 (1982). 

107. As dl$Cussed in S 33 .53, however, other discriminatory acts and practices of 
the defendants, whether or not directly at issue l.n the case, may constitute admissible 
clrcumslantial evidence at trial and hence be dJscoverable. 
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members-may be essential to a sound determinat ion whether a class should b~ formed 

and, It so, what class.108 Accordingly, the discovery process should ordlna.rily not be 

delayed pending a hearing on class cert lflcation, 109 and In many employment 

discrimination cases any a tte~t to give priority to "class dJscovery11 over 11mer lts 

discovery" wlU be counterproductive. The inrormatlon relevant to c ta.ss certification 

wiU, moreover, often be useful as c ircumstantial evidence a t trial even it a c lass Is 

not certified. 

Tho plaint ifb may only represent class members cons istent with the requirements 

of Rule 23. In particular, the court should assure itself th-at the clalmod injuries of 

the representatives are so Interrelated with those of the putative class that the 

prerequisites or commonality and typic.allty are satisfied.no This principle doei not 

mean that th-e court should determine the merits or the individual ctalms before 

coMldering class certification or that the c lass should be de.certUicd if the 

) representatives do not prevail a t the hearing on the merits . However, the court should 

probe behind the pleadings to ascertain the particular practice or procedur~ about which 

) 

108. See, e.g., Genera,I Tel. Co. v. Falcon, 451 U.S. 147 (1982), emphasizing the 
need for careful attention to the requirements or Rule 23 in the light of the legal a nd 
fact ual Issues comprising plalntltf's cau:.e or action and rejecting the approach that one 
who claims lnjury from an employer's alleged ethnic discrimination is automatically 
qualified to represent all others adversely a ffected by any manifestation or that 
discrimi~tion. Of course, some claims- for exemple, an attack on an employment test 
with admitted adverse impac t on a protected class or applicants-may frequently be 
cert ified for c laM action treatment without a ny substantial discovery. It so, the court 
shovld give Immedia te consideration to class certification, bearing in mind the. sdmoni tlon 
that this determina t ion be made "as: $00n as practicable after the commencement" of 
the action. Fed. R. C lv. P. 23(c)( l). 

109. As <liscussed in S 33.Sl , however, the viable ind.ivldual claims ot the plaint iffs 
should ordinarily be identified before proceeding with discovery. 

U O. General Tel. Co. v . Falcon, 457 U.S. 14.7, 156 (1982). The Court noted that 
the class members need not be identically s ituated and tha t ~ class action of both 
applicants end Incumbents might be justi fied it a general policy or disctlminatlon were 
shown to manifes t itself in both hiring and promotional prac tices in the same general 
fashion. Id., at l59, n.lS. See, e.gd McKenzie v. Sawyer, 684 F.2d 62 (O.C . Cir . 
1982). For a decision indicat ing thelftlcultles in applying the Falcon standards, see 
Holsey v. Armour ~ Co., 743 F.2d 199 (4th Ctr. 1984). 
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the plaintiffs are co~laining and the extent to which the evidence that will be presented 

to support or contest the plointiffs' claims will at the same time establish or diSprovc 

discrimination eigainst other employees or applicants. 

The class (and any subclasses) should be described {IS precisely as possible, both 

to tacitltate planning ror discovery, trial, and settlement and to define the persons (and 

c1alms} that will be affc-cted by a fina l judgment in the case.111 This definition should 

be e xpressed In objective terms to the extent feasible-for example, all female a.pplicants 

during a s1)ecirlecJ time who, Uke the plaintiffs, fa iled to meet the employer's height 

and weight requirements. Jr not clear from the description of the class Itself, the 

nature of tlH3 claimed class dJs-crlmfo.ation should be indicated-for example, all black 

persons employed by the defendant during a specified period with respect to any claim 

that they were oot promoted during that poriod to the position or llne foreman because 

of their race. 

Class members are ordinarily not permitted to opt out of a class formed under 

Rule 23(b)(2). However, the court may permit class members to exclude themselves 

from the class, and an opt""OUt privilege may be &p()roprlate In some cases to avoid 

conflicts within a class or to enable class members to pursue indivlWally back pay 

claims or claims of discrimination regarding other employment practices.112 To avoid 

111. The court Is authorized by Fed. R. Clv. P. 23(c)(l) to modify a class order prloi 
to final judgment. The opportunity to alter a certification ruling when warranted by 
further developments In the case does not, however, lessen the obligation to consider 
carefully the requirements of Rule 23(a) a nd (b) at the time or the initial decision on 
class certification. See S 30.11. A precise delineation of the Issues to be tried Is 
particularly essential for pUr()OSCs of res adjudJcata. See Cooper v. Federal Res. Bank 
or Richmond, 464 U.S. 932 (1984) (related "indiviWaJir' claims or discrimination not 
pre<?luded by 4 finding or no "class" discrimination). 

112. See Penson v. Terminal 'T'ransp. Co,, 634 F.2d 989 (5th C ir. 1981). 
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potential conflicts within a broad class, the court may at.so derine the class to exclude 

cartain persons from the c lass or create one or more subQ1asses.l 13 

Although not required by Rule 23 tor a c lass under Rule 23(b)(2), notice or class 

certlricatlon should ordinarily be given to the ctes:s members. Whether this notice is 

provided by individual mailing or in another form-such as posting on bUUetin boards or 

inclusion in pay envelope.s"""lwill depend on the circumstances of the particular ease. 

Because these notices are provided under Rule 23(d)(2) rather than R.ule 23(c)(2) and 

are often requested by the defendants to assure thot the judgment win have res judicata 

consequences, courts have frequently required that the company bear some. or all or 

the expense of notice.114 

33.53 Discovery. 

The discovery process In employment litigation hes rour lyplcal chorecte.ristics. 

Plrst, many aspects of the company's employment practices and its work force are 

) pote:ntlally relevanl as c irc urMtanUal evidence. Second, most ot the information is 

genera.Hy within the control of the employer, sometimes In computerized form. 'third, 

except for actions inst ituted by the federal government, the plaintiffs frequently have 

limited resources. Fourth, although the underlying data may come from the company's 

records, both the plaintiffs and the defendants may present expert testimony and complex 

statistical evidence at trial, The discovery plan should take these factors Into account, 

as well as the fact th.at the trial of class actions is customarily conducted In phases 

or stages. 

) 

ldentlrtcaUon of source mater1alS. Before the plaintirrs proceed with requests 

for production or bl'oa.d interrogatorJes regarding the employment practices of the 

113. As discussed In S 30.24, Special provisions may be needed If some members of 
the putative class a.re closely atJgned with the company. 

114. er. El.sen v. Carllsle 6c Jacquelin, 417 u.s. 156 (1974) (plaintllf must bear cost 
of notice re:qulred for c lass actions under Rule '23(b)(3)). 
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company, the defendant should usually bo caHed upon to provide, either In response to 

interrogatories or on an informal basis, an identlClcatlon and general e xplanation- perhaps 

with samples-of the varlou.'i types of records: th$l contain data possibly re1evant to 

the issues in the case. After obtaining this Information, the plaintifCs may need to 

depose or i nter\liew lnform8lly tho personnel director or other person respon$ible for 

maintenance or these records in order to clnrlCy the nature or the in formation contained 

in l he.$e records, how th@ Information Is coded or compilc<I, and how data may be 

extracted from the various sources.H S The parties can then determine the most 

efficient and economic81 method (or the company to produce, and the plaintiff to obtain, 

the most relevant information. Because many aspects or the company 's employment 

practices may have some potential relevance as circumstantial evidence and various 

records may contain information about these practices, judgment is necessary in deciding 

what information i_s most probative and how that Informat ion may most efficiently be 

pro<l\lccd.116 

C~terized records. The t ime a11d expense of discovery mey usually be 

substantially reduced if pertinent Information can 00 retrieved from exist ing computerized 

re-cords. Moreover , produc tion In machine-readable form of relevant mes and fie lds 

(or even ot an entire data base) will reduce disputes over the accuracy of co,q:,ilations 

made from .such data and enable exper ts for both s:ldes to conduct studies using a 

common set or data. The par t ies• computer exper ts should informally discuss, in person 

115. BRl)loyers frequently maintain the same or similar information in di fferent 
forms. F'or example, earnings information may be kept in a personnel file, in tax 
records, and In payroll roeords. Job histories or o~Joyees may be determined from 
per iodic transfer and promotion reeords, Crom individual work record car$, or from 
personnel mos. The company may at.so have cofl1)ilO<I relevant data regarding its work 
force end <Hnployment practices for repor t ing to governmental agencies or for use in 
other litigation. 

116. U1ider Ped. R.. Clv. P. 26(g) counsel are required to weigh the potential value 
or particular discovery against the time and expense of production, and under Rule 
26(b)(l) the judge Is authorized to limit discovery consistent with this principle. 
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) or by telephone, procedures to facilitate retrieval and production of computerized 

information; the attorneys can then confirm these arrangements In writing. For further 

guidance, see S 21.446. 

Confidential information. The e~loyer's concern for the privacy Interests or 

Its employees may sometimes be ameliorated by sel~ting records for discovery that do 

not contain matters irrelevant to the Htigation117 or by masking the names of individuals 

in particular co~ilattons. I f the company fears exposure to privacy claims were 1t to 

disclose personal information voluntarily, the par tie$ ,nay draft an order for entry by 

the court, directing the employer to provide the information. A protective order may 

also 00 useful in facilitat ing the production or relevant Information about employees 

while protecting agall\St unnecessary disclosure of sensitive item$.118 See S 21.431. 

Preservation of record$. Regulatlons of the EEOC require that, when a charge 

or discrimination or a civil action has been filed, the "employer shall preserve all 

) personnel records relevant to the charge or action unt il final dlsposition or the charge 

or acllon.11 29 C.P.l\. S 1602.14. The parties may disagree on which reeordS are 

covered by this mandate, particularly with respec t to computerized data that may be 

periodically erased as new Information is electronlcally s tored. A separate order of 

the court may be needed both to clarify what recordS must be preserved and to provide 

relief from unWly burdensc,me requirements . See S 21.442. 

) 

Statistical evidence a.n<l e:q>ert testimony. Discrimination Utigation frequently 

involves the collection a nd presentation or voluminous data regarding characteristics or 

the. company's work force and its errc>loyme1,t practices . As discussed in S '21.483, this 

117 . For ex.ample, rarely are employees' medical histories of significance 1.n a 
discriminat ion case. 

ll8. 'The persons to whom plaintiffs' counsel will be permitted to disclose confidential 
material.$ will dep,end upon the c ircumstances. For exa~le, counsel might be allowed 
to disclose :iQme sensitive intormation to the plaintiffs or even to class members, but 
permitted to disclose lnfol'mation about tests only to an expert. 
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information should, whenever l)OSSlble . be presented at trial through summaries:, charts, 

and other tabulation.s,119 and pretrial procedures should be adopted to taci1itate this 

presentation and reduce disputes over the accuracy of the underlying data and the 

compilallons de.rlved trom such data.120 lndocd, to the extent practicable, dispu tes at 

trlal regarding statistical evidence should tocus on its weight a1ld significance, not its 

accuracy. Exper ts who will present statistic.al studies or exptess opinions based on 

such s tudies should ordinorily be required to prepare and disclose a written report of 

their proposed testimony and be available for deposition.121 After reviewing thcs{'! 

reports and considering the comments of counsel, the court may conclude that lt should 

appoint an independent sta tistical expert under F~. R. Evld. 706,122 

Olscovery from cLUs members. The extent to which discovery rrom class members 

should be permitted, as well as the timing end form or a ny such discovery, will depend 

on the particular circumstances of the case . As noted in S 33.52:, depositions of a 

Jlmlted number or putative class members are sometimes nccdod prior to a ruling on 

class cert ification. In some cases, discovery from c lass members may be appropriate 

119. In discrimination cases, the parti&s sometimes attempt to introduce ln bulk 
numerous personnel tiles, work history <:=ardS, and other similar documents. 1'he court 
may insist upon compiJatlons and is not required to "{wade} through e ~ of uninterpreted 
raw evidence." Sce1 e.g.1 Crawford v. Western Elec. Co., 614 f .2d 1300, 1319 {5th 
Cir. 1980). 

120. Jn addition to using date a lready cornputeri:r,.ed by the company, the parties 
often prepare new datn bases, electronice.lly storing information ma nuany extracted 
from other records. To eliminate disagreements about the accuracy of these new data 
bases and to reduce the time end expense otherwise Involved in preparing and verlCylng 
seperat~ data bases, the parties may-with the court 1$ encouragement-00 able: to agree 
on joint development or a common data base on which their respective experts will 
conduct their studies. rr agreement on a common datt1 base cannot be obtained, p1·etrlal 
verification procedures should be U$C-d to e liminate {or quantify) errors in the differe nt 
data ba.ses. See SS 21.446, 21.484. 

121, For further discussion or dJscovery of experts, including the establishing of 
.schedules, see S 21.481. 

122. 'the court should, however, be wary of making an appointment under Rule 706 
i£ the plaintiffs will be able to pay their share of any assessed fees only if thfl.y prevail. 
See S 21.51. 
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after certificatlon and before a "stage I" trial on c las:!1 llability. 123 Indeed, each party 

should ordinarily be permitted to depose 4 cl.ass member whom the other party plans 

to present as a witneS$, and discovery may al.SO be appropriate of a class member whose 

employment history will be used as evidence showing the existence (or non~xist~nce) 

of the alleged discrlmlnatlon.1Z4 SimiJarly, class members on whose behalf ct.ahns for 

individual re lief a.re presented after a finding of class-wide liability may be treated as 

subject to discovery . On the other h.and, court spproval should usually be required 

betore any dlscovery from class members is undertaken, and the judge should limit such 

discovery lo that which is t ruly needed a nd assure thttt it is not used as a device to 

harass either the class representat ives or the class members. See S 30.233. 

33.54 Trs.l. 

Absent unusual circumsta nces, the trlal of a n employment diseriminat ion class 

action :should be conducted In separate s tages under Fed. R. C1v. P. 42(b). 125 At "stage 

I," the court determines whether the defendants have discriminated against t-he cl.ass.126 

If class-wide diS.Crimination ls round,127 the court next considers the approprlateness 

123. See, e .g., Western Elcc. Co. v. Stern, SU P.2d 1196 (3d Cir. 1976). 

124. Whether anecdotal experiences of indivldua.l class members are relevant at a 
stage I trial will depend on the circumstances of the. particular case. See S 33.S4. tr 
such evidence will become relevant at subsequent proceedings only If liability to the 
c lass is established a t the stage I trial, then discovery from those class members should 
be deterred unt il arter the Clrst tr lal. 

125 . See United States v. United States Steel Corp._, 520 f.2d 1043 (5th Cir . 1975); 
Johnson v":c:oodyear Tire le RUbl>er Co., 491 F.2d 1364 (5th C lr . 1974), In some oases 
the class Jssues may themselves be severed, with the stege I trials or different class 
i:ssues conducted ln separate hearings. 

126. At the stage I trial the court frequently considers also the merits or the 
Individual clahm or the class representatives, including any Special defonses and damage 
l$Sues. 

127. To ttie extent dlscriminat ion against the c.tass is not established at tho stage 
I trial, the court should consider whether to e nter judgment ag-ainst the <=lass on those 
claims or to decerHCy, redefine, or subdivide the class. The decision as to whic h of 
these rulings is most appl'Qprla te will depend upon the fac ts or the particular case as 
dcvclop'ed during the stage I trial . 
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of cl.ass .. wlde Injunctive reliefl28 and then, per-haps after a period fOf' addJtionel 

discovery, resolves claims for back pay and other Individual relief by the various class 

members.129 ln this second stage, the claimants-who, by proof of their membership In 

the class, are presumed to have been subjected to the discrimination practiced against 

the class-arc permftte<I to present their Individual claims of inJury,130 subject to the 

right of the employer to raise defenses to those claims th.at were not resolved during 

the stage I proceedlngs.131 The court sometimes refers the individual cJaims to a 

magistrate or other special master under f'ed. R. C iv. P. 53 for hearings and a report,132 

Because the stage 1 trial is designed to determine the ex1stence or non-existence 

128. An immediate appeal from the ruling on injunctive relief Is permissible under 
28 U.S.C. S 1292(a). Because resolution of cfo ims for individual relief can be an 
expensive and time-consumJng process, such an appeal may be desirable as a means tor 
obtaining early a.ppellate review or a finding of liability. lf a.n appeal under S l292(a) 
is unavailable, the court should consider ce.rtffying its ruling on class llabllity under 28 
U.S.C. S 1292(b). 

129. The award of attorneys' fees mtty be deferred until completion of proceedings 
for Individual rellefi an Interim award, however, is rrequcntly mede after a grant of 
in junctive relief. 

130. Courts often require cl.HS members to complete Informat ion forms dJscloslng 
the critical facts-such as the job bids which they assert were discriminatorily rejected 
by the company-on which their claim of indlvlduol in jury is based. Class members are 
sometimes permitted at this point to opt out of further proceedings in the case to 
pursue back pay claims in separete actions; thls practice, however, may lead to a 
proliferation or individual cas~ a nd frustrate. tater eftorts to settle the litigation. 

131. Further severa nce may be useJul at the individual remedy stage. For example, 
the court may Ident ify those ent itled to relief before the parties proceed with discovery 
and possible trial regarding the amount of dama3es. A$ to whether the amount of 
damages each class member has sustained must be individually determined or whether 
damages may be asseMed on a cla$$-wide basis, compare Mitchell v. Mld..Continent 
Spring Co., S83 F.2d 275, 283 n.11 (6th Cir. 1978), cert. denied, 441 U.S. 922 0979) 
(Individual damages must be proved), with Pettwa,y v. American Cast Iron Pipe Co., 494 
P.2d 211, 259-63 (5th Cir. 1974) (c1ass .. w1dc rormula permissible). 

132. After the condusion of evidcntiary hearings on Individual claims, the master 
should submit findings .and conclusions on each claim. The master's rindings should be 
accepted unless nctearly erroneous,11 a nd only for exceptional cause should the judge 
permit additional evidence to be presented on review. 
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of discriminatory practices against a cJass,133 the central focus of the trial is frequently 

on statistical evidence and expert testimony. Pretrial planning should, however, also 

be given to the proper presentation or "anecdotal" evidence regarding the indivicklal 

e)(periences or various employees, union stewards, .supervisors, and managers. SUch 

evidence may be orrered by the plaintirts or defendants to provide Illustrative support 

for their respective positions Md tor the studies conducted by their experts and, Indeed, 

may be crHlcal to a decision on the merits or the claim of cl ass discrimination . Somo 

limits, however, mtlY be needed on the number of such persons the parties IY\&y ca11 as 

witnesses, and pretrial disclosure should be made or their names and the general subject 

matter or their expected testimony. The parties must be selective in deciding which 

witnesses to present, bearing In mind that a class action trial should not be conducted as 

a series or individual lawsuits by the class membe.rs.134 

33.55 Settlement. 

Timing. Pre.-eertification settlements of discrimination cases bro\.lght as class 

actions are not uncommon and In some circumstances may be warranted. Class settlements 

prior to judicial consideration or Cla:5$ certirication, however, present special problems 

133. The court should define as precisely as posslbl8 the particular issues to be 
resolved at the stage I trial, as well as those to be decided In subsequent proceedings 
U class-wide discrimination is found at stage I. Although this delineation win not 
eliminate all duplfcatlve evldenco-tor example, anecdotal testimony may be admissible 
as clr-cumstantial evidence a t the first trial and, It liability ls established, be ottered 
as direct evidence on lndJvldual c laims in later proceedings-It will enable counsel to 
prepare more eftectively tor both stages of the case. Issues are generally separated 
according to the extent they depend upon the particular circumstances ot individuaJ 
employees; thus, for example, de.fenses such as 11buslness necessity" and "bona rtde 
occupational qua.llfication" are usually resolved at stage I, while the lssue or whether 
employees may be excused from making applications for a poSltlon Is generally reserved 
for decision in later proceedings. 

134. nie tallure of a class member to testify at a s tage I trial should not, Cor 
exa"l)le, affect that person's right to make a claim If liability to ,the class Is established. 
nor should the failure ot the defendant to rebut an individual's testimony at a stage I 
trial preclude it trom contesting that person•s claim for Individual relier on grounds 
not resolved In the lnttlal trJal. tr the stage I trial of a class action requires the 
te!iltimony of virtually all cl.IN members, the case probably does not satisfy the 
requirements of Ped. R. Clv. P. 23. 
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and should be approached wlth great caution. See generally S 30.45. 1r the parties 

propooe that tho court deny class certiricatlon and permit settlement of the individual 

claims of only the named plalntltts, the court should require the par t ies to demonstrate 

that the tacts as determined during discovery clearly Show that the requirements or 
Fed. R. Civ. P. 23 a.re not met and that no special benefits are being obtained tor the 

plaintiffs or their counsel for abandoning the class cJalms.l.35 As discussed in S 30.45, 

settlement negotiations in class actions should ordinarily be de-fe rred until the court 

has ruled on Ctass certirication; In e~loyment discrimination litigation, the parties 

.should explore settlement possibiUtie,s as the case proceeds toward trial after the 

certification ruling, and, it those initial efforts are unsuccessful, they should renew 

their discussions after the stage I triaJ.136 Indeed, the parties have settled many 

employment discrimination cases while awaiting a decision Crom the trial or appellate 

court. 

Tel'm,. Settlements in discrimination cases trequently involve both -general changes 

in the company's ell1)loyment practices that will prospectively affect au employeet:i and 

speeial provlsions benefiting only members of the class, auch as immediate reinstatements, 

preferenrial treatment in future vacancies, remedial seniority, and back pay. The parties 

should, however, be cautious when negotiating class settlements that may provide persons 

not shown to have been victims of discrimination with special benefits which may 

adversely affect other employees who never benefited from any dlscrlmlnatory practices; 

Inclusion of such provl.!iion.s in the settlement ma.y result in "reverse discrimination" 

135. 'l'hc court may conclude, particularly if members or the putative class may be 
aware of the litigation, that the class should be notified of the proposed settlement 
and given an opportunity to intervene to pursue the cla.$S claims. 

136. As discussed in S 23.11, any Involvement by the trial Judge In settlement 
discussions must not be allowed to affect the judge's impartiality In considering the 
fairness to the class or a proposed settlement or, it no settlement Ls reached, in deciding 
the merits of the case at trial. 
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Utlgatlon ,137 Special problems also arise if the parties attempt to settle clt1lms for 

attorneys' fees before a setlleinent of the class claims has been effected or, indeed, if 

the defendants offer to settle class claims on condition that attorneys• fees 00 waived. 

See S 23 .24. Although the parties should be encouraged to settle claim's regarding 

attorneys' fee.s, S 24.13, these negotiations should ordinarily not be commenced until 

the class claims have been resolved by trial or settlement. 

Settlement b.earing. Unlike the typical se ttlement hearing in other class act ions, 

the hearing to consider approval of a class settle1nent In an employment discrimination 

case is frequently well attended and marked by vigorous dissent .138 Because such 

opposition often stems from misundet"Standings about the terms or the proposed settlement, 

thB parties should take ~lal care when drtl(tlng t he notice or the settlement. Class 

counsel may also schedule in advance of the hearing a meeting with the class a t which 

they and the c lass representatives can explain ln person the terms of the agreement 

) and answer questions. At the outset of the hearing, before the court proceeds to hear 

objections rrom class members or other.;,139 counsel should again describe the key 

features or the settlement, clarify any widespread mtw nderstandings, and indicate why 

they believe it to be advantageous to the class. See generally S 30.44, The judge may 

also expla in portions of the proposed settlement that may have been confusing to 

members of the class. 

) 

137. Sec Firefighters Locel Union No. 1784 v. Stotts, 464 U.S. 808 (1984). 

138. Opposition to the settlement does not, however, mean that it should necessarHy 
be rejected by the court. See, e.g., Cotton v. Hinton, 559 F.'Zd 1326 (5th Cir. 1977). 
Also see SS 30.41- 30.44. 

139 . ln its notice to the class or the proposed settlement, the court Should usually 
retJ,1ire that any objections or requests to be heard orally be filed in writing by a 
specified date. However, Judges often permit persons who have not filed timely objections 
to express their views at the hearing, including representatives of e~loyees not members 
of the class who claim they wiU be adversely affected by ' the settlement. 
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IJrc>leme.ntation. Settlements or employment discrimination cases sometimes specify 

the persons to whom back pay awards wlll be made and the amount each Ls to be paid. 

More frequently, however, they have provided only the basic principles for determining 

these awardS, conte"l)lating further proceedings to a:reertain the tactual matter$ on 

which these awar& depend . The settlement mey, for example, establish one or more 

fundS to be sl\8.red by persons satisfying prascrlbed criteria; In this situation the court 

may require class counsel ofter the setnement to preliminarily identify thosa class 

member$ eligible to participate In distribution and provide those found lneHglble an 

oppor,unity to present their clalrm to the court at a later date. If the settlement 

provides for a specified payment-whether a flat sum or an amount determined under 

a formula-to be made to each class member meeting some sp~lfled standard, the 

defendants may h.(lve a financial interest in challenging the claims of class members, 

and the court may refer such matters to a magistrate or other special master under Fed. 

R. Civ. P. 53 for Individual hearings as necessary. See S 30.47. The court may eilso 

decide to appoint a master under Rule S3 to monitor future implementation or injunctive 

features of the settlement. S<!e S 21.52. 
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) 33.6 PATENT LITIGATION. 

.61 Technology . ' . . 33S 

.62 Detlnlng the Issue!; . . . 336 
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.64 Discovery . . . . . . . . . . . . . 338 
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.67 Appeals ' . . . ' . . . . . . . . . . . . . . 341 

Specia l judicial monagement may be merited in patent cases Cor a variety or 

reasons: the ditriculty in delineating the re.el Issues; the technical nature or the dispute 

over validity and infringement of the patent; the extent or potential discovery; the use 

of exper t witness:esi and the importance of structuring both di.s<:overy and trial. As 

an addJtional complication, stipulations and concessions may be difticutt to obtain because 

or the personal involvement of trlet counsel as a r·esult or pre,,,-litl_gation advice given 

) by them to their clients. 

33.61 Technology. 

J 

The judge will often need some general explanation or the terminology and 

technology Involved in the subject matter or the patent before attempting to Identity 

the major issues in the ease or develop a plan tor discovery and trial. Therefore, at 

an early stage-typiceiily at or before the Initial conference-the court may wish to 

call upon counsel tor a concise overview, orally or in writing, or this technology, 

Including a definition of key terms and concepts. To encourage candor, the court may 

provide that these statements will not bind the parties and may not be usod against 

them later in the proceedings. 

More detailed information regarding technical aspects or the patent will probably 

be needed as the case proceeds toward trial. Reports from the parties' experts may 

be helpful, as may published articles on the subiect or the industry. The court may 

also require the parties jointly to develop a glossary or the terms and concepts, using 
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a procedure similar to that describod in S 21.47 tor developing a joint statement of 

uncontested and contested facts. 

33.62 Defining the Issues. 

The typical patent case involves a number or separate, but related, ct.aims and 

defenses. In addition to seeking Injunctive relief and damages tor the alleged 

infringement, plaint iffs often assert c laims ot unfair competition, wrongful business 

interference, a nd other similar torts. Defenda nt$ may plead specially several of the 

s tatutory bars under 3S U.S.C. SS 102 o.nd 103 or other sections or title 35, as weU 

as assert misuse or the patent or other equitable defenses and counterclaim Cor violations 

of antitrust laws. AUhough a surficient basis for these contentions may exist for 

purposes or Ped. R. Civ. P. 111 many of them usually prove to be without merit a nd 

arc atu.ndoned by the time or trial. 

Under the prodding or the court I counsel may be willing to drop the less sorious 

or these content ions at the t ima or the Initial conference, or at least agree that 

dJscovery on such Issues should be deferred while attention is given to the more 

slgnlrlcant issues. Sanctions may be appropriate ir counsel refuse, after a reasonable 

opportunity for disco..,cry, to abandon unsubstantiated claims or cterenscs. Some or these 

issues may, of course, also be subject to early resolution under Ped. R. Clv. P. S&. 

The court should consider requiring the plaintiff to specify prcclsely which claims 

of the patent ha,.-e been Infringed (and which infringed wantonly or wiUfuUy) and 

requiring the defendant to Identify which of these claims are believed to be invalid or 

not infringed. A party asserting Invalidity or non-in fr ingement Is required under 35 

O.S.C. S 282 to identify "at least thirty OOys before the trial" other patents, publications, 

inventors, or users to be relied upon to show a nt icipation or the s tate or the art; the 

eourt may, however, conclude that an earlier deadline for this disclosure should be 

established. 
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Assertions that the pa tentee is guilty or uncl e.an hands or fraud on the Patent 

a nd Trademark Orflce- typlcally based on an allege<I misrepresentation or failu,re to 

disclose perlinent prior art or test resutts- me:dt special attention by the court.HO If 

the aUogntions have subStance, discovery into matters otherwise protected by the 

attorncy~lient privilege may be warrantedi on the other hand, pending some 

substantiation or these charges, the privilege Should be respected and, therefore, the 

court may need to control carefully the scope or discovery from counsel or clicnts.141 

When fraud ls alleged, the court may conclude that a now appHzation should be made 

under 35 U.S.C. S 302. 

Separation of issues for severed trials under nule 42(b) i" regularly used In pate,H 

cases to reduce the time for discovery a nd trial. Trifurcatton lnto the statutory issues, 

equitable defeoses, and da~ges may be advlsable; moreover , some defenses- tor example, 

a n "on sale1' bar-may be suitable tor early trial before proceeding with discovery and 

trial on other liability Issues. Discovery ond trial with respect to claims or unfair 

competition ond a nt itrust counterclaims frequently are deterred untll resolution of the 

patent issues, at which tiroo t hose claim, are often resolved by voh.mtary dismissal or 

settlement. 

33.63 Related Litigation. 

Patent litigation frequently involves a series of cases brought in ditferent districts. 

Although these cases are sometimes transferred to a single court under 28 U.S.C . S 1407 

for centralized pretrial proceedings, the Judicial Panel on Multidistrlct Lit igation 

fre~ently declines to order such transfers on the basis that coordination can be achteve<I 

140. Fraud may be asserted not only as a detense to the infringement claim, but 
also as part of the foundation for en antitrust counterch1im. See Walker Process Equip. 
Inc. v . Food Machinery & Chemical Corp., 382 U.S. 172 (lgsS}. 

14 1. Particularly In non-jury cases, the trial judge may pr~.fer for another judge or 
magistrate to conduct any in camera inspections that are needed to determine whether 
sufficient evidence or fraud exists for the privilege to he ebrogated. 
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through the cooperative efforts or the effected courts and counse1.l42 In such 

clrcu,nstances1 techniques such es those de.scribed In S 31.13 may be used to avoid or 

minlmlzt'! dupllcatlV'e discovery and potential conflicts in pretrial and trleil schedules. 

Decisions by other courts involving the same patent require careful study. A 

final decision holding the patent invalid wi ll preclude furthetr efforts to enforce the 

patent against others-provided the patontoe "had a full and fair chance to litigate" 

Its valldlly.143 In such circumstances, however, the patentee must be given the 

opportunity to demonstrate under the fac tors outlined in Blonder-Tongue that " ln Justice 

and equity" It should not be collaterally estopped by the adverse decision. Although 

o decision upholding the validity or the patent will not bar a new defendant from 

attacldng the patent and, lndeed. Is not necessarily binding even on the same court 

under the doctrine or s tare dccisis, the decision is nevertheless @ntltle<I to appropriate 

weight in a subsequent case-this weight depending primarily on the degree of similarity 

or the prior art a.nd other evidence introduced in the two cases.144 

33.64 Discovery. 

Discovery frequently is conducted according to e prescribed sequence of Issues, 

particularly if severed trials under Fed. R. Civ. P. 42(b) a.re contemplated. This 

approach, however, may causo extra expense and 001.ay tr dlscovery regarding the priority 

is.5ues will involve examinat ion of many of the same witnesses and exhibits as discovery 

on the sub.sequent issues. Moreover, deferral or discovery regarding damages may 

co~licate e fforts to evaluate settlement of the Litigation. 

l42. Often the real parties in Interest and the attorneys are the same in all cases. 

143. Blonder-Tongue I.Alb., Inc. v. University of Ullnois Foundation, 402 U.S. 313 
0971). This principle applle,s not only when the titst decision holds the patent Invalid, 
but also when, arter rulings upholding its valjdity, a decision is suOOequently made that 
it Ls Invalid. §.!!. Stevenson v. Sears, Roebuck & Co., 713 F.2d 705 ('Fed. Cir. L983). 

144. Stevenson v. Sears, Roebuck & Co., 713 F.2<1 705, 711 n.S (Fed. Cir. 1983) 
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Protective orders or the type d~ribed in S 21.431 wiU usually be appropriate 

in patent c~s. Disclosure or particularly sensitive information-such as production 

processes and customer informtJtion-may be restricted to counsel and their experts, but 

counsel should exercise restraint in designating lllt!terlals as confidentiat.145 For further 

protection, filing or .sensitive documents moy either bl? waived under fed. R, Clv. P. 

S(d) Ol' bG made under seal. 

Al the initial conforcnce the court should ascertain the extent to which discovery 

will be sought or matters that may be protected by the attorney-client privilege or 

work product doctrine and, If so, whether disclosure will be resisted. Use of ei speclaJ 

master may be warranted if such dlsputes will b0 extensive and cannot be resolved by 

considering a few specimen documents. As discussed in S 33.62, the court may also need 

to consider whether evidence of fraud war-rants abrogation or the attorncy-<:lient 

privilege. 

Early inquiry should also be made es to the pOSSlbJe US<l of out-of-court tests or 

in-court demonst-rations. 'The court Should set a deadline for pretrial dlsclos·ure of any 

such tests or prO()OSed OOmonstrations and may wiSh to consider betore trio.I objectlol\S 

to lhe admissibility or such evidence. 

The parties should oot under take formal discovery outside the country without 

prior approval froin lh4 court, and any requests for documentory evidence in such 

countries should be precisely and narrowly drafted. See S 2l.48S, If the parties are 

unable to agree on a translation or translator tor doeuments ln foreign languages, the 

court may appoint an exper t under Ped. R. E\Tld. 706. 

145. In some cases the parties prefer th.at inspection or such facilities and exhibits 
be done by a court-appointed export or maister, rather then by someone associated wllh 
their adversary. 
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33.65 Bxpert Opinions. 

1'he parties frequently employ two types of experts in patent cases: technical 

experts and patent law experts. Technical c,cperts are persons whooe special training 

or experience in the applfcable te<:hnology enables them to expre$!; opinions bearing on 

the validity or invalidity or thee patent- such H the scope and content or the prior art, 

t-he level of sklH in the art, and the obviousness or non-obviousness of the claimed 

invent ion in view of the prior art146- and on the alleged Infringement. Patent Law 

experts, on the other hand, typicaJly are experienced patent attorneys, patent Jaw 

professors, or former orficials of the Patent and 'trademark Office. who are 8sked to 

express opinions on such legal issues as aUcgO<I estoppel arising from the prosecution 

of the tpplication for the P4tent In question, the duty or disclosure to the Patent and 

Tredemark Office, end whether or not that duty has been violated by particular acts 

or omissions during such prosecution. 

Early in the litigation the court should set a deadline for the parties to ldentiCy 

their experts and provide complete information regarding their opinions, typlcslly in the 

form or a written report suitable tor adoption by tllem as their direct testimony. Arter 

review of these reports, the court may conclude-~rtlcularly If the differences in the 

opinions are not attributable to factual disputes that the court ean readily resolve at 

trial-that an Independent export should be appointed under Fed. R. Evid. 706. See 

S 21.51. Such an expert may also be valuable If examination of the facilities or 

proce~ses of the parties 1s needed but they are reluctant to provide access to their 

adverseries' experts. 

Consideration may also be g1ven to reexamination or the patent by the Patent 

and Trademark orrice under 35 O.S.C. S 302. with citations or prior art being furnished 

146. See Graham v. JOhn Deere Co., 383 U.S. 1, 17-18 (1966). 
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under 35 u.S.C . S 301. In unusual cases, reference to e special master under Fed. R. 

C iv. P. 53 may be warranted . 

33.66 Trial. 

To reduc.e the length or trial and focus attent ion on the key issue$ In the case, 

the court should usually require the parties to develop a joint statement ot the agreed 

and disputed facts, i ncluding 8 glossary or key terms and concepts. See S 21.641. 

Extracts or summories of depositions may be valuable, as mny (at least in non-jury 

cases) the procedure of having witnesses adopt a prepared report or narrative as their 

direct testimony, subject to cross-oxamination. 

As trial approaches, the parties should reevaluate any requests for jury trial. 

Sometimes they wlU ag,•ee to a withdrawal of the jury demand for some or all portions 

or the case, end frequently they will be willing to enter stipulations to eliminate the 

need for alternate jurors, to accept a verdict from 1.1 reduced jury or a non-unanirnous 

jury, or to waive a jury and receive a non-jury decision if the jury is unable to return 

t, verdict. If the case is to be tried to a jury, copies or key exhibits should be made 

for each juror (and for the judge) or appropriate enlargements made. Provision may also 

be made for jurors to take notes, study exhibits, a nd submit questions to the witnesses. 

Courts frequentl,y require pretrial submission of propQ.'>ed findings of fact and 

conclusions or law in non-jury ca.ses and of proposed instructions and special verdicts 

or interrogatories In jury cases. 

33.67 Appeals. 

Since October 1, 19821 the Court of Appeals for the Federal Circuil ha.s had 

exclusive jurisdiction for appeal-1 of patent Infringement cases l'rom ell district courts.147 

See 28 U.S.C. SS 1292(cX2), U94(a)(1), 1338(0). Decisions by this Court should, therefor-01 

147. AlthOugb 28 U.S.C. S 129S(a)(l) provides that this jurisdiction ls exclusive if 
the jurisdiction or the district court "was bas~, in whole or in part, on (28 U.S.C. 
S 1338(&)]," some question exists as to the proper appellate route for rela ted non-patent 
claims tried separately from issues of validity and infringement. 
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be given special attention,148 and the precedcntial value of earlier opinions by other 

courts should be scrutinized. Appellate review nlilY, and orten should, 00 obtained pr1or 

to resolution o( all issues by invoking the provisions of 28 U.S.C. S 1292(c)(l) (interlocutory 

appeal from orders granting or denying pretiminery Injunctions), 28 U.S.C. S l't92(c)('Z.) 

(judgments in patent infringement cases appealabte If "final except for an accounting"), 

and Fed. R. C iv. P. S4(b). Review is not available, howaver, under 28 u.s.c . S l292(b). 

148, se-E;, ~ Weinar v. RoUform, Inc., 744 f.2d 797 (Ped. Cir. )984) (guidelines 
for Instructions and interrogatories), cert. denied, 105 S. Ct. 1844 (1985). 
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Pflr t IV. Supplemental Motcriol5, 

40. CIIECKLIS'IS.l 

AGENDA ITEMS FOR INITIAL C ONFEREl'lCE 
DlSCOVEll Y Cll~C KLIS'!' ..... 
PINAL PREPARATION FOR TRIAL 

40.1 AGEIIDA IT2MS FOR INITIAi, CONFERENCE. 

l. format to,... Conrere.nce. IS 21.22] 

£stablish/ confirm agenda. (SS 21.24; 41.2-121 

343 
349 
357 

Specia l Instructions. E.g._, Counsel to identity themselves for court end 
- reporter when spoaking. (S 21.221 

2. Counsel. IS 20.21 

Appearances al conference. (SS 21.23; 41.2-11) 
By counsel and partifs. 

- Counsel from other cas~s. 
Other observers. 

_ Admission pro hac vice. {SS 21.13; 4! .2-V4(a)] 

__ Pre.sent/pOtentlal problems of disqualmcation. [S 20.'2-$1 

Organization of Counsel. 
- Solecllon and duties. (SS 20.22; 41 .3-V2; H.311 

-- Lead Counsel. 
-- LiaiS,on Counsel/Coordinating Secretary. 
-- Committees. 

__ Oo111>ensal ion. ISS 20.223; 41.3-12lcll 
Role of other counsel. (SS 20. 22·2; 41.31) 

__ f,fa intenance and filing of tirne and expense records. (SS 2 •• 21; 41.32) 

__ General pollcies: 
__ Avoidance of excessi\•e attendance~ unncc.es.sary time . IS 24 .22) 
__ Obligation$ under FRGivP 7, 11, 16_, 26. (-S 20.211 
__ Cooperat ion $nd courtesy; r.l?solvlng C,isputes without resort to court. 

(S 20.2 11 
__ Use or MC~ 2d. [SS 21.12; 41.2-U(all 

_ Responsibility for prcpttra.tion/ maintenance of service list. (S 41.01-112,41 

! , Explanatory texl and sampt~ orders 4rc indicated jn brackets. Addit ional 
discussion mpy be located by using the index. 
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S ~O.J A{enda Items for lnitiaJ Contercnee 

3. Court. [S 20.1) 

_ Present11?"fent ial i>roblems or dlSqua!iUc.e_til>o of Judge. zs 20,121) 

ASS\Jmptton of acttive .supOrvision ov~r litlgat ion. [S 20. 13) -

j:MCJ, 2d 

_ Poi7cles end n:re(erences of judge regarding such m!ltter s es cornrnunfcotions 
wlfh court, decorum, e fc. 

__ Suspension of local rules. (S il. .f 3) 

_ _ Procedur~ for a,ttendlng to erocrgellcy mattf rs; telephonic conferences. 
ISS 2J .42~; 41.38, 141 

_ _ Use of sanctfc;ms. IS 42.l 

__ "lise of magistrates anlf othor Judges (SS 20.122; 20.1 • 4l.37] 

4. Othe Litigation. 

Case.~ [?ellding in same court ... ii' 
- Reassignmenf1 or case_s . tS 20. t23] := lnter - div i~ionnl transfer s. lS 31.11) 

_ Consolidalioq ror peetrial (or trTa/). ISS 31. 11; 41.3-,U 
Coordination or Cll.St?S not consotidaJed. (S Jl.3-UCd)J -

__ Other procee<lin~. 
Civil casey pcndin~ in other courts. (S 31.13) 

=-- "Potential muttf~ istriet transfer<!; under ,28 U..S.C-. S 1401. IS 31 .12] = l>otential t,ansfers under '28 U$.C . S [40J or ~406. (S 20.12:il 
Potentia.1 r~movill or state cases. (S 3 ,32) 

Crhn'rn• I l1lvestigations/pr6ceedings. (S 3l.2J -=: Administrat•vo. proce~aings. 
<;oordin~fion. (Si 3J.li; 31.31; 41.5 \) 

- Joint HearU,gs, 
~ Joint~ia l Mas ter. 

Joint a~1 n(ment of LeaH Counsel. 
,..._...., Deslg~tion of Jead case. := Deference to firs( rulfng. 

5. PUlng a.nd Service. 

_ _ Reducing- riling. 
Creation pf llllt§ler r;J~. [SS 2lC13; 41.3-fl) 

- __ ;Filing In ffll!Sler file . (S 41 .3- t l (a)J . 
__ When aJso 19 be med i~ (n~ividual cases. IS iJ,3-1 \,(~)J 

_ Non-filing of disc6very under FR'CivP 5{~ . (SS 21.~n i 41] •1l(c)] 

_ _ icduelng service un<icr l!RCivP S(c)l ISS 2"1.13; 41.3-13 
v'sc of Liaison Q.o\ln~el to f ecelve/dls trib"bte or.ders. 
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--Use, of Liaison Counsel to recelve/dJstrlbute documents from part ies . 
_:= Parties who 8re to be, sepuately, servec:I. 



MCL 2d CHECK LISTS S 40.1 

S. FiliQg and Service. (cont'd) 

Maintenance of Service Lis1. fS 41.31-112~4) 

6. Preliminary Identification of issues. IS 21.33} 

Orief ou~line by par.t ie:; of ws1tions °"and expected principal issvcs, supplementing 
-- any earlier written reports . [S 2Ll2) 

Juri:;dic tiona,1/venue pr.oblerns-whether to cons id~r Mrly or dofcr . [SS 21..Gl; 
31.)21; 3;.n; 41.3• 1((a)l 

rssues for early determina tion. 
-- _ Class action allegations. (soc I 8 this section) 

Whether lnH ial discovery shoold be limited to certain time period$, 
- parties, c laims, or defenses. (SS 2l.3L; 2~.4 1; U .33-112(b)l 

ldentlrical1on of issues for early summary judgment determination. 
- ISS 21.34; 41 . 3•14(c)J 

Discove11y needett,: time to accornplish. := Schedule for i'no tI01ls , briefiP$', and sub.mission. 

Pre liminary determination or i~ues on which discovery should be focused. 
-- (5 21.41) 

7. Ploadings and Motions. 

__ Suspcnsfo·n or tlmc for filing certain p~eadings and motlo1\s. [SS 21.32; 
4 l.3•f4(b)] 

__ Refiling or eon,SQlidated complaint(s) after discovery. 

OcadlinC-'1, (SS 21.32; il.3·14(b); 41.33·f2(e)J 
__ Adding/eh,angin~ clalms or defenses. 

Joioing additional ~ rries. 
~ CountereJai,n5, cross-cl(l lms. th1rd .. par ty con'4)loints. 
__ Relief from deadlines lf juslitled by discovery. 

Stsn_dard and "deeme<,I" pleadings, motions, and orders. {SS 2l.32; 41.3 .. tl(oJ, 
- 4(a); 41.52) 

Provision ror later filed eas.es. =: Supplementing/revising s tandard pleadings under FRClvP ll. [S 41.52-12} 

R.efineroont or issues. (S 21.33] 
Aban<;klnlllent of frivolous Issues. 

-- List ing essential elements ot cause of act ion/OO(ensc . ==: Statements of contentlons/pr•oof on specific elaims/defonses. 
Total or pa~tial summary Ju~ent; olso FRCivP S6(d). [SS 2l.34; 

- 41. 3•14(c)J 
Discovery period. 

-- Time for motfons, briefs, and submis:sio,n. 
__ E"arly trial or special Issues under f RClvP 42(b}. 

Early appellate revie.w under l-'RCivt,> 54(b), 28 U.S.C . S l.292(b), etc. IS 25.1) 



S 4-0,l Agf;!:nda: Hen);S ror Initial Conf~ren~e M0L 2d 

8. Class Allegstions. 

Probfng be~in(I allegations; potentrn l for centiric, Cion even if not f 1eged. 
- {SS 30.11; 30, 12) 

__ Pcoslble ~o~rncts . IS 30,A~) 
Within class. 

~ \ Ith classes -SQ;O~t/~ertified in ot11ar courts. 

Djscovcry for class certif4c~tfon purposes. 
--_ :i_chedule• completion d,l>te . IS 30.,U) 

_ DJscovcr} rrom c.JasS r~resenta~iv'es1 (S 30.12) 
--,"l'o -what' ex..tont <H~overy permitled [Mn! class member~. (§ 30.'233J 

_._ Time/proceQures Jot pn~ser'lling certification question. f'Ss 3Q.tI.; 41.3-,4(d)) 
~ _ Whethe11 t'qrmal motion re(julred; Ir ~o, when . ts -00.1'1~ 

9. 

,.._ lfeed to define class rn objective ter..ms and identl(y par t icul~r claims or 
class. IS 3Q,h~ 

__ Briefing; Sti temcnt of Uoc6nlested/ contested racis . ISS 30.13: 4\ ,3-U(d)J 
S~hedu)e. 

U--r-J~ nl i fy faetuaL disputes Qn which evidcntiary heM\ng needed. 
Propos.ed me.tflod and Corn'! of notice. fS '30,211) 

[tl~~r\ng. IS 30,\3;) 
~ a te. 

__ ~x.!,ent l'Q which cyidenco. presentecl ~y BffidavicJ. 6y wJfnesSe~. etc , 

Pr:eUminary Plan fOT Discovec:y. lF"oi: a lllor~ cornprchcnslv8 Dlscover.y Ct)eckllst, 
... s 40.2] 

,.___ Ob}1gatnms ur <1e,· FRC,vP 26(1>)!1), 26(g(. ISS 20.2J; 4l.0-fS(b)J 

Adoptiorr of Pltn unaer FROivP 26(!). lSS 21,4-1· A.l.33) 
-- __ Basei:I 09, prellmin9ry dehpcation ot Issue~ 

__ Monitof S nd r~view 4s litlgafion p1•ogresses. 
_ Revise when Just1tied. 

~ ~lmilations. IS 41.3j] 
Time limits and schedules. [S 2!,.42.1) 
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- _ Completion o\ all ~l•~overy (9r set lr;;i date). 
§cheduleJ or partlcutar segment~ or c;j1scove.1:y • 

.-:,'seciu~ncin~ ot~ rscovery . rs 21.421 ) 
1<;1entify ~orces o( lnform1,tJion (documents/witr,ess~sl. 

I 0 , J:'.q'fme Cromes ror Other diScqvf,!r~. 
I, m,ts on qyan(ify. LS 21.121) 

- General limlJetions. IS 41.3•'iSColl 
- _ CJ<!ss mem~••~/reproS<?nta11ves. !$ 30.2331 

_ Di.~over.y ~n other counli·ies.. [S '21.4.85) 



MCL 'Id CJIEC I( blSTS S 40.1 

9. Prelimine;ry Pl.on ror Discovery. (cont1d) 

Procedures for rnsol ving disputes. IS Ql.4'2.3} 
- Efforts by counsel to r~solve volu1Hurily. 

- Procedut'C$ for obtaining court ruling. 
-- Form or motl6n--wri t1en/ora1. 

- When briefs required/pern'llt tc-d. 
- 'Fcleph,_onic confo1•enr.es. 
- Use ot mugistra~es. 

_ Recd ro11 ~pecial master. ISS 2U. 14i H.37~ 

Special topics. 
-- Confiden tiftl roformation; Protective Orders. ISS 21.43; 41.36] 

- Ooc.umcnt:s. 
Adoption of idcntiticat1on system. [SS "ll.44l; 4L3-tS(dX2)) 

-- Preservation. (S~ 21.142; 41.34) := Dcpo..'iitorles. (SS 'l,1.444; 4l.3S) 
l>cposit ions. 

- Cross-noticing. ISS 21 .455; H .S1-13(c)J 
-- Guidelines. (SS' 21.456; 41.38) := Oeferred/sunplemcntal ~positions-. (SS 21.453: -a.38-1113) 

_ Interrogatories. {SS 21.46; 41.3-tS{c)) 
F-or what purposes. 

- Timing; scope. =: Spech:il limits on number, 
_ Requests. for. Admissions; Stipuluttons. ISS 21.47; .fl.6) 
_ .Expert te~timo1\y. (SS 21.48 1; 41.33-111) 
_ Governmental Investigation~; ite1>orts. IS 21.482:1 

Cornputcrize<,3 data; o thet sumll\8,ries. (SS 21 .4.46; 21.483; 41.33-111 
- Polls; surveys; other, sampling lectinlques, (S 21.484 1 =: Co1Hinuing dl,!ty to disclose scttlemcrus/special agreements . fSS 21.24; 

23.23; 41.3-15(gJI 

10. Special Appointments a nd ReferralS. (SS 20.14; ~1 .5; 41.37) 

__ Court-appointed expert (FRE 7.06) or magistrate/master (FRClve S3). 
N~e<l; ido nt ification of subject matter. 

~ Timing. 
Prooedure for selection', 

Norninu, ions b)' parties. == Suggestions by other groups; l,)ereinpto ry ctiaJlenges. 
i.Jsi? of 4J't'g1strale llS special master. 

~ ,, sa:tio n. IS 41.37-114) 
Communic81 ion.,'i. 

Extent to which expi?r l/mo:;,ter may communic(lte ex po.rte wlth 
- parties, parties' CX()Cr ts., or court. 
_ Report' fro m expert/magistra.te/mast~r. 
__ Discovery fTom court•ara>olnted expert . 

__ Agreements As to eJfce t of (1ndlngs J>Y court's e,q>ertZmaster. 

,\rbitra tion. (S 21.24) 
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Ager'l<:!a ~tems Cor Inilia1 Gonrer<ince 

1. Settlement. 

_Stan,s or 'i)iscussforls. IS 21.24] 

- Dfsirabi\itY or S<>lllemw • conf~rencc. Ys 2_3.n] 

Ju"""dg~!s role, in faCHltaling neg~>l iations. (S 23.11) 

Use of o(hcr ~esourc~/technCgu~. {s-f3.li2J 
- r- Olher ju<:Jges/magis!rate~. 

lit>,ecial rriastct('IJ, 
- seecial coupseJ. 
- Summary Jury trial; r'nfnl-1rial . 
---:: Non'l>indi~g ai;bltr~flon. 

Speclal prol>Je,ns. 
~ Class aetlons. ISS 30.42; 30,./sJ 

__ Pt:t¾Mtur~ ~e1 tlcmont cfl~cus.,,;foos. 
~cttl~m.nt cllisscs .. IS 30.45] 

~ Secret •~tc•ments. ISS 23.23; 41,3•V5(g)L 
_ i119ol-ravored•n11.lion clauses, IS ·23,231 
~ Agreemc11ts which lirajt discovery. [S 23.221 
_ eeo~ICl)lS wnh late partlitl settlements . IS'23.2l l 
_ Ethical cons~deratio""' ts 2.3.2(1 

MCL 2d 

__ 'D~ qvery schedules not ex!cnded for settlement cllscussio9s. (SS 21.2,ti 23.13) 

2, Trial . 

.,_ lf'tial da te-ten tative or firm. (SS '11.2,t ◄1.3-1161 

Statoroont or , grced/disrn.11°~d rflc~~ ~ta ement Qf con.tcntlons ~nd proor; 
- listing or w1tnc;,;:;esfcxhlblts. 1$S 2! ,47J 2l,641; 41.3-161 

__ Preli,1>1Mry sc~~l!(ile. 
__ Preclusly.y e!Cec\s. 

_ l<!,en1'ificatlon of issµes ~or sererance and early trial. {$ _Jl.63II 

_ lnterrelatio~shl~ between jury afid "non-jyey issues. ls 2l.63ZI 

_ Pot~ntial fCS fudlceta/collateral estop~l rcom other lltlgation. ts 33.63) 

13. Furthe_s- Conference(s). (S 21.211 

_ Date of next con(9rence-te:nta,Uve or- firm. (S 41.3-~7) 

_ rntc.riq] Matus ,:~ports. 
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13. Further ConfeTence(s:). (cont'd) 

AdditionaJ conrer.ences. 
Pl"e-scheduled. 

CHEC KUSTS 

On requesl , as need ariSes . 
- - As partlcUIAr phases or proceedings con,pleted. == To handle ernellcncy maJter.s. 

14. Prepa~ation of Order. 

_ ll<a fts by counsel. IS 21.22) 

_ Use of exhibits as B,t t~chments to order. (S 41 .1 .. n.4) 

_ _ Tra nscription by reporter 'o f proceedings. [S 2t.212 l 

40.2 DISCOVER Y CHECKLIST. 

I. Obligations unoor PRC lvP 26(6)(1); 26(g). ISS 20.21; 41.3·15(b)) 

Po:l'.ible fnctuslon oJ language from rule In certificate.. (S '21.46} 

_ _ Sanctions under £RCLvP 16_., 26, G'l . [S 42) 

2. Filing a.nd Service requircmc.nts. 

Non- fil ing ot discover y ma terielS under FRCivP S(d). 
-- All dlscove1·y requosts/rc;;ponse.'i. (S 41.3•1l(c) ) 

- Conl l<lent iol matorlats. (SS 21.431; 41 .36-17( == Defer lcanscriblng/fHing depositions. (S 21.45'2.J 
FiliRg when needed In connections with motions. (S 4.l .3-tl(c)l == Reports regarding di,scovery, 

Periodic reports . (S 20. 13} :=, F'IHng a,bbreviateQ notices or discove ry roquests/responses. 
[S 41.J•n.21 

__ Reduc ing service requfrements under RRC iv.P 5(c). (SS Z0.221; 21.13J 
41.3-131 

Use oC ffeison counsel/coordinating secretaries . 
- - Special service on need-to-know ~sis. 

S 40.1 

3. Pr-eclusion. Fa iJure to diSclose proposed fact s/proof/evidence lll8Y result In 
preclusion from use at trial. {SS 21.33; ,. l .3-1l6; 41. 7 .. ts} 

4. tdenHficatlon of Issues for Discove"Y Purposes. 

Issues for early discovery. [SS 21.33; 2t.41J 
- Sources oC Informat ion (documents/wi~nesses/othet IHigation). 

-- (SS 2l.42 1; 21.4221 
Rxistence of compiled/con-.:,uteri7,ed data. (S 21.4211 
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S 40.2 Oiscov~n:y Checklist 

4. ldentltication of Issues for ,Discovery .eu.rposes. (cont'd) 

Jssu~s foi: ear~ discoverj. (cont'd) =-__ C lass • <ot lon di~cover:S: . (SS 30,12; 3U.23il 
_ Sped@I 1Ssues_J;or eorly resoHft lon. [ $ 21.A.!! 

Limiting scopo ot dlSCovery. (S 21.42) 
<- 'Time P<?rlodS. ISS i l.42:t; 41.33:,_12(bll 

-- p riority to p.ar:ilcuJar claims/de.fa-nses. [S 21.421) := Damage issues-w)lefher to &fer. (S '21.41] 

__ 19terrelationshtp ~tween diSCO\•ery and i~ ues. 
Revision of discovery ph1n, In Jlghl or Intervening di~ove2' and 

-.,. rcfine1'l'1eht/m~dif~cation "!cir Jssu,s. (~t<it.31) 
_ _ Ahcn:1pt to struc ture discovery 

1
so th~t ~nyJ addit ional c;Ji.scovery wl ll 

b8 sup!)lemental, nol duplle-a,hve. (S 21.ttl 

5. Control of Discovery. 

~ imita tions . 
- _ Time lim(ts. ISS i l.421; 41,33j 

__ Co~Jotion of 4lf <li!f<i0\1Cty (or ~ t trial ~te). 
Schedule for completing pa,r t'.icuJ~ phases/forms. 

;:i;lmitS based on issues. {S i1~•2 u_ 
- Prfority to spedtle~ Tusue.s. 

- Deterri~ discovery on ~pecj fied issues. 
Limits on Qllft,ntity , C§ 21.421) 

- _ _ Number/ length of depositions. (SS 21.4S1; 41.~~-,2(d)I 
----... Number or IQ,terrogat<>ries. [SS 21.,46; 4! .33-12(cU 
_ Requiting )oint rn terrogaJories/document roqtfests . (SS Zl.412:12; 

21.44a; ~i -46S; 41.3-IS\d,e1J 
__ Prccl~dlng d iscovery already o6t•lned by co•p11rtles. ISS 2 1.422; 

1 ~~3-IS(d,o)l1 

__ Speclal s ituatiollr. 
__ C Lass mernbers/reP,resent~t ivek. 

_ Limitations on scwe of discover.y from c,t.ass ~ ~pre.s<1ntati y__es 
and eoun.s-01. (S 30.12] 

__ Approval Crom court betor-e dlscot ery from c leSS mcmt>crs. 
ISS 30,203; • r 3-fS(o)l 

_ L1mft~ on quantltj/ScQpe/torm of discovery f_rom c lass members. 
IS 3Q, 233! 

Discovery outside country. {SS 2L.(85; ~1.3- 115(b)) 
--__ Advance, aperovil from cputt requ1red. 

Need shown . 
__:= Speci fic lntorrn4tionfdocu1nenfs $ought . 

S~queneing of' discov,u:Y. 
- \llent iry S01Jrces or inform•rlori. ISS 21.42~i 41.$:!J 

-- Location/Corm of documents. 
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- l<;lent ificat-ionlloeation of witnesses. 
-- Co~uh'!r.lzed data; summaties. (S 21.446) == GovernmenJttl studies/repor ts. {S 21.482) 
_ Olhct lltlf lll lon. IS V.,422) 



MC I~ 2d CIISC:.:1( LIS'l'S S 40.2 

s. Control or Discovery. (cont'd) 

Soquencing or discovery. {cont 1d) 
- Priorj ly of discovery on speclfic Issues, t ime periods, geogtephic 

- areas-, etc. lS 21.4211 
Common discovery before indivl dual discovery. 

-- Sequencing common discovery, wi th concurrent individual discove ry. 
Priority/preference according to party . ISS 21.421; 41.331 

- From one s ide be.fore o t1,er s ide. 
-- By one s ide before ot.her side . 

AJternetivoly t>y week.s/monthS. 
_ _ According to fo""r rn ot discovery. US 21.0 l; 41.33) 

Document production. 
- - Depositions. =: lnterroga-tories. 

Requests for Admission. 

__ Reducing cost/Ume of discovery. (S 21.42] 
__ Cooperat ion among counseL 

St i,putations . == Informal discovery. 
Document inSpectlon. 

-- Interviews Qf p<>ssible witnesses. 
Consull4,lion b4;?C6ro formal discovery requests prepared. =: Non-techniqel reading ot discovery requests . 
Disclosing/providing s imilar ln form&t ion alrea~y 4vailabl e . 

- Combining forms or discov~ry (reques{s tor admission, Q()Cument requests, 
- interrogatories_, identifiCaUon of RQtcntial deponent s) Into single 

discovery r.equesl'. 
Con(ercnce- type depos~tions . =: L imiting number of counsel. 

_ J\esolving diSCO\'Cry diw utes. lSS 21.423; 41. 38-114,(o)] 
Good toilh effort by counsel to resolve voluntartiy. 

- Procedures for obtaining cout t Nling. 
__, Form oI motion/request"""'l_written or oral. 

-- Wlwn briers required/pel'mittca. 
-- TelcpllOnic conferences. 
- Reference to magistra les. 
Appointment of ,spec ial mas ter.. 

- use of omer Judges on special matters (e .g., privHeges}. == OeposHions in other districts-. (SS 21.456; 4..!. 38-11 H(b}] 

__ Monitoring progress of discovery, (SS 20.13; 21.2-1; 4 t.3-n.'l] 
Perlodic Wrilten report$. 

-- Reports a t confere nces. 
- Sanctions for failure to mee t schedules. [S 42.l; 42.S] 

6. Privileges and Contide.ntial lnforlTl8tion. 

Identify pote ntial problem areas. (S 21.43) 
- - Oiscove r y from parties. :=: Oiscovef" y from third parities. 
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S 40,2, ~ scovery, Check.Jfst 

6. Prlvil~ and Conridential Information. {cont'd) 

_ Identify potential pJoblcm. areas. (cont'd) 
Access s'ought l>y others . 

- ...Relaled litigation. 
- News media,; pubJic ~nt-c,resl' groups. 
___. qovernn~ ntaJ investigations. 

__ Confl<Jentlatlty Orders . [SS ~l.~31·; 41 ,36) l 
'l'o whom dfsclosure Sjuthori ze<;l -wi't-hou "'l,rior court &pProval. 

-- Exten t or dl.scloSure to clien,s. :=: Disclosure to expe~t~. 
Disclosure tor t"rlal i!::§upport serv1ces. 

~ Executii>n of agr~4rments preclud~ further dfsctosure. 
Counsel ii).. celltt'gd 11tlgufion. 

Proccdu(CS Jor addll1inl'J disclosures, 
- _ i\~vaoce J'JO! ificalion of prqposed disclosure. 

_ Dh putcs whath,r documents !;l!oul~ be considered con(idenhal; 
<leclassi f}",eation. 

Power of 'c.ourt to modify term.,'i qC order . .,, 
_ Spect'al terms regarding depoS1t ,ons. IS~ 41.~6-14> 41.38• t6(b)l 

Aval~bi\ity of protecHlon to th,ird '?arties. =: Subpoenas fr~ other c6urt's/~genciCS. 
COl)yli\g, 

MOIJ 2d 

_ O-illims ot .Privi!ego, i(lclUdlng work.-producl protection. (SS 21.J32; Al,37·1 
__ ,Possible &vold{lnc~ by <tclay:ln~ cet taln dlscove;..Y• 

Nee<! to iden1\ry items (or which pfrvllego cla1med. 
Use of a:nofher judge/m.ag~ trate for In camera irispections. 

_ Need for appoinJment ol spes ia1 master. ~SS 20.J4J 'H,431; H.37) 

,__ ConSideration of noo-waiver agr£ement.s. (S '21.4311 

7. Documents. 

lilentificaJ ion system. fSS ~ .44l; 41.3-t5(d)(2~ 
- Same number throughout Utlgalfon. 

~ When copig§ scparo.toly ldentlfled. 
--.:\ l,og or C,ocumerits producetl, 

'it- Preservation ord.'ts. [SS 2•1.442; 41.34J 
~ Modiricat:ion of interim orcler 8gain~t ~struclion. 

_ E;xcmptioo to avoid unnecessi;iry hardship. 
Li mil ing !lCOpe as issu~ nsrtowed. 

It Procedure for giving adva.nce n9tfce or '?[ O()OSed d,estr11~( lon. 
_ "1~cial eroblcms with coffiputeri~~d data• preserva~!o'n of h'ard.. cqpt~s or 

other <;bc:uments. 
Expirat109. {S 25.4) 

- Return of documents arter lltlgfl,llOn conc.JiucleQ. 
- Retention '2_r !)l)e~Uicd period of Ume. 
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7. Documents. (cont'd) 

Oocum~nt depositories. fSS 2l.444t 41.351 
- L,octlt ion(s). 

--C~t. =: Responsibillty for roolotcnance/indcxing. 
Joint <lepo,;it<>ries. ISS 31.13; 4l.51-12(o)J 

- Acce,s. IS 41.3S-131 
-- Other Utlgants. 

-- Confidentlol Clocuments. 
-- Copying; cemovaJ. 
- 1,ogs. 
Notltlcation or addltlonal filings. 

Computerized data . {SS 21.446; 41.33-fll 
- __ lden1i(ic11tton of gxistlng daJa./print-outs. 

De.'iCrlptlon of files/fields/records/etc. 
-- Ditect communl~atlons between parties' experts. 
Identification of data prepare:d/compilccl for tria,l. 

Time fot disclosure. 
Format. 

-- P~servation of source documents. 
Verilica tlon. 
__ Production gt source docum~nts. 

lnquir'l regatdlng input, srorage, retrieval. 
-- Qpportunrty for testing. 
- Fea.sibiHty ofl requiring admission reg~rdiog accuracy. 
Pro<luc t ion. 

In machino-r:cadable form. 
- Protection of confidential information, £ncluding programming. 
- Requests for special programming/formals. 
Cost. 

~ Feasibility of jointly-developed trial--support systems. 

__ Coordin~ttng requests for. documen~. [SS 21.443; 41.3-1!5(d)(4)l 
Joint request for pr.odu.cJion. 

-- Limiting request to documents not previously producea. 
~ Standard/deemed requests in multiple , itfg~_t'ion. {§ 41.52-114) 

Discovery from third parties. (S '21.-447) 
Sufficient advance n<>tice. 

~ Applicability of conCidenth1UtY oc<lers. (S 41.3~f1,4) 
__ Cost-shar-ing. 

Oufside district. 
- Exorcise of powers out.side district. 

-- Use of special master to supcryise. 

8. Depo,;ltlons. 

Limitations. IS 2).4511 
Number/length oC depoSlttons. {S 41.33-12(d)l == Requiririg court a.wroval. LS 41.3-15:(b)) 

Ocposil ions. of claS$ members. == Depositions outside country. (S- 2-1.485) 

S 40.2 
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8. Oepos(tiol\3. (conl'<,l) 

__ i:;ost-savi~g moasuros. [SS 21.~52; 4-\ . 38) 
Jn[or,rna,l inter'vicw,t. 
~ Te,pe-recorded Interviews. 
_ _ T.!lpe-~ecotded (lepo~ition!;. 

F.ncQ1,11:agement bJ court, 
- Stipµ lt1tions as fo Suomiss12n/fillng. == ~rovi~ion (of tr~nscrption($). 
~ T(\pe-r (!cord1rl~ as Su1)1.)lemenl to l"eguhn, reP;.Oding. 

_ Telephonfo de~i.il1Qn;e;. 
ft-- "Stf(?u la~lol\...:; «t to oa lh . 
_ R~strlctiqns qn attendance/coaching. 

Provlding goeomcnts ~o dcpononJ . 
WjITte~ questions und~r FRClvP 31. 

~-- Co~rerJnce•tY~'\, deP'!!'ftlons. 
~ Aflidavlt froin P'row,sed ~one nt cl~iming no kno..wle<tgc_. 
__ L~!'fl1tc<I attendance by counsel. 

__ ;\umorlzinJ, Sup1_>len·u:,1H{l:I ex~mifl.(llion a,f1er review dL ~ranscript. 
_ Pllrtlclpatlon o;i telet_>hone . !:.t 

Pr:ovldlng w~ltten truest ions, under PRCtvP 39(_c) or F"Olv.P 31 . 
~ Dcforr i~ trtinstdpfiOl'l{rfl irlg un li1 need ,r1ses. 

_ _ AsJoptfon or pr~vi6U$ty .. g1Ven O!tP~>'Sltion/repor1/artidtwit . 

r:: se Video-ta(>ed ~~itf9ns; teleeonferencingl IS 4,!-.38-flttl 

_ Scheduling. l~S 21 .45!; 41 .GJ; 4A.3S-V3) 
~ Time 1)-0riods. ff 

__ Exclu.srv, periods for partlc\Jl1k, paflles. 
__ PreCet_e.,ntial r ights dUrini? seeclfrecl periods. 
__ f.eeor~ing to subjcc(' IJ)lllre:r-...s. 
__ ®ecial ti111e petio~ Lor ijcposT2g- experts. 

__ Arranging deposit iol'\S'lln l~foat or geogr8phicel sequ-et1ce. 
_ _ ConductU'lg deposition~ fo. central locli'ti6ns. 
_ _ "'lutfiplc1 con.currer < oopositi6ns. 
__ Ordinarily no~ tpoQementi for attorney sctteffllllni,r contJfots. 

_ Ot~er !U iga\io.n. (SS 21.45"5; U.SJ.·121 
CroSs-noticir'lg. ==-- A~tion 9f pr.evfo1,1~\y given testimony. 

,._ Coordlna t1on ~r scf\!!'<luling. 
- 6rder to .show c~use why n9t uS8ble in f.ither c~~s. 

Disputes . [SS 21.456; p ,,3~~111 
--;i. T(!lephOnic:: pre~1HatlonS. 

- ~cling os dc()osltlon Ju<tae outstae distrfot. 
~ O'Se or master/mar;istf'll te/judge., lo su_gervfse:. cteeosrtlon 

Guideline~. (SS 21.~S~i 1\1.38) 
-- _ _ ~~r0per objcetions; suggesfln-g anSwf$' r;. 

~nstrUc t£0ns not to answer. 
- Prfvileges. 

- Bad ra ithfoppf'essrve c:_Xatninatl9n. 
Who nMII.Y 15c present. 
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8. Depositions. (cont'd) 

Guidelines. (cont'd) 

CHEC r< LISTS 

Advance approva~ for Lelephomc and non-stenographic depositions. 
- Confidential information-examination/production. 
- P'rovldlng copies or documents to depone:nt /othcr counsel. 
- Procedures fo r :-;upplemental examinarion. 
-- Proced\lres for obtaining court ruling. 

9. Interrogatories. 

Uses. fS 21.461 
Identity witnesses/documents. 

- ldel\t itlea tion/descri1>t lon of computeri-zcd da ta . 
- Specific informat~on known in part by diffetcnl persons. := Initial discovery of e xpert opinion., . 

Explain denials of requests for admission. 
- Contention in terrogatories. 
- 'riming. 

-ScOl)<l . -
Limltatlons . (SS 21.46; 41.J-IS(e)} 

Number. 
- Restric.tfog overlncluslve deOnitions . 
-- Scc;,pi;,/pui:pose; timing. 
-- Not f"il:pe«t interroga torl~s previously answered. 

Improving ut iHty. (SS 2 1.465; 41.3 .. IS(e ); 41.5"2-U,S] 
- Consolidated interroga tories fn rnultiple--party litigat ion. 

-- Standard/master. interrogetories In mt1lt1p1e li tigat~on. 
-- Use of answer.;; from Qther litlg~t ion. 
-- Non-technical ret1ding. 
-- Respond with available information simiJ~r to tha t requested. 
~ Successive responses as informa.t ion obtained. 
- Resolving disputes promptly-voluntarily i f possible. == C-ontinui'!g' obligation to supplement. (S 2-1.461) 

10.. Stipulations; Admissions; Uncontested/Contested Facts. 

_ 1'1mlng; adequa t~ O(>pol':tunity for discovery . IS 21.,tii l 

_ Acknowledging tacts that will not be disp~qed or cont~sted. lSS 21.47; 
41. 6- l2(b)I 

f ROlvP 36 procedu1·es. IS 21.417) 
- _ Timing. 

Duty to make reasonable Inquiry. 
-- Obllgation to c lal'lfy dMial, admit other parts . == lnterrogatorles to further cl6rify. 

Negot iated s tipula tions. [S '2 1.471 
- - Timing . 

- - Use of special master to f&cilita te . [S 20.14 ) 

S 40,2 
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10. Stipulations; Admissions; Oncontested/~ontested Fa:cts. (c6nt1d) 

__ Oc,velopment of,.pr~OJ\tOSte~/conTested' facts; Slatenlents of contentfons an._d 
proof. ISS (2,~.4-7) 21.641; 41.61 

S-0qucnfia1 preparation. 
- TimotaOtc. 

Scope. 
__ All i•cts. 
-? ~rinci~l facts. 
__ ~;tacts ~hat may be adm,itted snd, If admhled, will i-eduee, scope of 

trial. 
__ Pads on par"'tl<:u.lar Issues (e.g., sum,na~y judgment) • 

. Use for special hearings (e.g., Chtss cerfiffoat ion, preliminary 
~ lnjune'qons). 

_ lnterlineat ion/ delet!on to e tel'lfY: positlon. 
_ f nnotatio,n~ ~Y ri:;.(ererl"c~ to wi lnesses/documents. 

Pcrml!§tve. 
-- ~fonda1ofY, vlilh pr\!Cluslve efleet. 
Obj¢ct1onS. 

- _ Not ~sis for refusing co edmh . 
~ Requiring certr.·~rr objectlOns (e:-tt~ (luthent icatio'o). 
-;...._ Rs:quiring all obj(l:cOons. 
t:rrect. 

- Admitted for puL-pose or trial; wh~n independen\ evidence permitted. 
:::1Pr~cl~ding "?roor of unliste<:I fa9ts. 

SaJ\ctJons under F-n~ lv.,P 36 tor IJriwa_rrttnted dn.nial. 
- i ' "" ---11 W thdrawaJ from aOmlsslon uiider, F'RC 1vl? 36 standards. 

11. Special ~roblems. 

__ elcper! opfnions. ISS 21.4~1; 21.51• 4~.33, , 1] 
ltAti lnitiar confer:encc-
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-- lde90ry subjects on whfch expert 9PinionS may be offered. 
- &t tlmt r~til~s lor-
-- 1ae91lfylng experis lo be ~•Ued, 

~ lsc;losure or r~r s/ITICormaQon Under PRC lvP 
2~(bXt X/\l(il. 

_ De~ing exi,erts. 
Al'ly reyi~ion _to op\olons/ reasons. 

Ma,teriiiis on which oeinion~ based. 
__ General r,~qu1re111ent for preserVatlo~/~r<>ductfon. 
_ f o1\Si~er whethel"I aborled/discarde<i preliminary studle;!;: should be 

111.1 ~reServeQ/produced. 
_ Potential problem wt)en us} ng lnfor:nMttici~ protected by a torney

~ cll~rH priviJege or wor)c'lp'roducj doctt ine. 
__ p i.sctosure. 9f J?Ublicationst treatises. 
Cri tiques 6f opinions by other experts- limo for disc16sure. 

:=_ Costs of de~os~hOl'\S- :": . 
-- ~•id by ~posing party under FllCivP 26(b)(4XC). 

Each l?arty J?Y agreement pays costs of own expert. 
__ r1,im1ting length or det)9Sflion. 

Brctrial consideration ~( objectio'!§ to expert's qualitica~ions or opinions. 
-- Discovery Crom court-a~pointed expett(s). 
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11. Special Problems. (cont'd) 

Governmental investigations/reports. [S 21.482) 
- Early ident ification of relevant Investigations/reports. 

-- Production. 
Prom parties. 

-- Prom public records. 
-- Sut,poena . 
-- Requel)fs u1lder Freedom. of tnformatlon Act. 
-- Grand jury materials. 
Admissibility. 

-- Di.sco,•ory regarding trustworthines:s. =: Pretrial considcrnflon or obWctions. 

Sum1nories; compilations. (See also 11 7 this section} lSS 21.446; 21.483; 
41.33-U) 

Timetable for disclosure. 
- Production o fl underlying data . 
- Veriflc11tio1, procedutes. 
- L>et~ct/correc t errors tr feaslbl~. == Stipulation as to estimated ranie of errors. 

eons; ~un1eys; oth:er sampling techniq'1es. (SS 2l.484; 41.00-11) 
-- Tlmet~ble fc;,r disclosure of potential use. 

- ConsuHe l1on bf-lween experts prior lo condut:ting survey,. 
-Disclosure of resuJts/undetlyirig data . 
-- Admissibility. 
-- Discovery. 

-- Pretrlal cons ideration of objections. 

Setltemcnts. 
__ ContinuinJ duty to disclose settlements/special agreemen.ts. (SS 21.24; 

23.23; 4 J.3-15(g)l 
__ Oiscovllry regarding foirhess/Adequacy of pr~ed class settlements. 

(S 30.42) 
__ Ofscove,ry not p0stponed ror ~ttlement discussioJrS, (SS ZJ.24; 23.13] 
__ Potential problerns wlth settlements limitiJ)g discovery. (S '23.22] 

Attorneys' fees. (.S 24 .13) 
- Sc~ of diseovery. == Inquiry Into hours/rates of ol>poslng counsel. 

40.3 PINAL PREPAR ATION FOR TRIAi,. 

LI.. Re view of Proceedings. 

Sehedule. lS 21.61 
Reports on completion of discovery. 

- Items remair'ting to be completed. :=: Requests for r.ehef from deadlines/preclusion o r.ders. 

~e.vlew statements of uncontested/contested facts, state1T1ents of content ion and 
- proof, witness/document list:.. (SS 21.641 ; Zl.643; 21.6SJ 
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!l. Review pf Ptoceedl'!fl'S. (cont1d) 

__ Outslan(jing motions. Rule on al,) oufstan,ding moUqns. (S ~ 7-111) 
Challeng~s to jurisdiction or venue_. (S ~1.~ll 

- Transfer un~er 28 U.S.6 . S 1404 6r 1406. (S 21.61] = Summary judj!ffi<nt, 1nctudlng motions under FR<;:fvP S§(d). IS j l,65] 
_ MotTonS seeking lq limit eeriod/scope Q( proof. 
_ rssues regarding rigtit to Jury trial. (S 2-1.62) 

._ Possible ruJinis on ob~ctions to evidence. IS !Zl.642) 
__ J,nmcdiatc ruliogs. 

- SGhcdule tiea!'.jng under F RE [04 . 

Cqnslder whether to recommend remand under 28 U.S.C. S 1407. [SS ~1.61; 
- 31,123] 

2. Tl'lal. 

__ Sot/lhodlC)'/conflrm date, and place of tr ial . [SS 21.61; 4j .~-f2) 
_ Co1Hlnuanc;e only m extreJne circumstance.,, (SS 21.611 4J.7- t2(0J 
__ ile•dllne tor S'' l~al ~Jllelltcn\, )n class actions. (SS 23.21, 30.460 

41.7, f2(0l 
fl'rial schedule, ISS iz, j';, 41.7-12(d)J 

Notmal n:ours. 
~ Oa--ys when no trial or trial, day reduc~. 
_ Holidays; r~cess-es. 

Consolidatron unaeri. FIIOivP 421s). [SS al.G'l,J; 41.7",2(~)) 
__ Cla~ ac !ion-l ~nd ind!tictua) actions. 

J 1,1ry and non-jut.y C-8S(!S. 

~ 'l'raosfcr as appropriate under., '28 u.si'o. S 1404 or L406. 

~ Severance under PRO'ivj' 42(b). [SS 21,632; 41.7-f2(b)J 
Define/confirm i$Sues for trial a~ d thos~ scvefed tor- Jitter trial. 
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- IL both jury @rl'd non .. jury [ssues to be j r~ed-
~ _ ~eceive additional ~ on-jw:-y e\,jdcnce at complctfon or t'rial. 

Receive additlon.a._l non- jury evidence at close of each daf . 
Schedule for subSeljuent trials ot ¥ever(Rf issues. 
_ imtnedl~teJy after ln1tlal trial. 

Later, per'h~ps, after aHdifional d iscovery .. -Order or proof/ lssuesl evfdence. [SS 22.23; 22.340 ◄ l,7-12(c)) 
Standard ord~r ~r pres~nt, t 'ton. 

~ Yssues prxsented In ~clfied se,guence. 
__ Plain.Ait ts i.. evldeh~e presented in Specified sequence, fQ.Uowed by 

de:feodants' evl<lenc¢ In sa,ne S~ijuence. 
__ Part.(es present all e,vldenc;e on fi rs t issue be'foi'e J?roceedfog with 

evi dence on next, issye(~). 
__ Arguments presenred as evi~ nce on issue compleled. 

Vcrdietf fi'nd in~ on first fssue before proceeding- with evidence 
- on next issue. 
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2. Tr.LIii. (cont'd) 

Jury selection . (SS 22.41: H.7-12(e)) 
Principal Jurors. 

- Number to be selected. 
l{umber of peremptory cha.llOnges, 

Seleetion of alternate jurors. 
-- ~umber. 

When discJo~ure made as to Identity of alternates. 
__ Stipulations. 

Agreement to receive verdict rrom rcmeining juror s, avoiding need 
-- to select alternalM'. 
_ Agreeme:nt to accept less than µnanimous verdict. 
_ Agr~ement on ~xeusiog juror 8fter deliber at ions begin. 

Agreement to accept non-jury decisjon if jury not unanirnous. 
Ri'mber of jurors to be callcd/im1>aneUed. == Subtnission of suggest(!d volr dire questions. 
Written questionnaires. 

- __ Before dury reports, 
After ~u,ors giveq initial instructions . 

__ Special procedures to handle problem.°' of put:Hlcity. 
_ Review of prl.lc.ticcs used in court (or exercising chaHenges. 

3. Witness end Exhibit Lists. 

Deadline for submitting. lSS 2l.641; 41.7 .. 113,4] 
- __ Sequentially, 

__ Concurrently b_y all ~ r ties. 

tontents. (SS 21.641; 41.7-13,41 
- All potential witnesses and exhibits. 

- __ Exception for impeachment evidence. 
Indicate whether probable or improbable . 

__ '"l<cy witne.sses and exhibits. 
__ &xpected length of direct examination of wllnesses. 
__ Naturo of cxpec.te-d testimony. 

Subject ma.ttet". 
~ Outline of expected testimony. 
~sltlons. 

Jndicate which witnesses to be presented by del)osition. 
-- Designation of portions to be offer ed. 
:=_ Preparation of agreed summaries or de-positfons. 

__ lden\ify evidence to be offered against te.ss than a:U parties. 
__ Provide copies of exhibits oot previously produced, 

Responses. (SS 21.641: 41.7-13,4) 
-- Cro.,s-examinat ion. 

Expected lcnglh. 
-- Additional substantive t()[)ics. 
-- Designation of additiona l por liol'IS or d~positions. 
Object iort,ti to evidence. ISS 21.642; 41.7- {3~5) 

-- Certain object ions w('ived if not raised. (E.g., authent icity, best 
evidence, requireinel'lt tor foundation.) 

All objections waived If not raised. 
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3. Witness and B.xhibit> Lists. (cont'd) 

-- Effcc i . (SS 21.66; 4-1 .l-13-5) 
J!recludin~ ev19(lnce not Ji,stcd-

_ _,., Except sole~y ,or JrwcachmenJ1 pur):,oses. 
_ _Authcntica~ng/laying foundaJion,.Jor •xhlbfts. 

-JS Pr~'luding alJ or cer~ain objections not r.@.lsed. 

4.. Limits on ~videnc, Facilitating Pres(!ntoflon or 8vidence. 

Precluding proof of racts pot dfscfosed 9n stat~ment ot contentions or 
- s!ateinent of contested tacts. LSS 2~.41; h.64i • 4l.6-,4(b)) 

__ Prccludlng/J1mf tlng l>'.90f of facts not in dispute. (SS 4L.6-,4(a); e ,7-l~f 

_.__ Prec).uding-t wHncSS-Os/ extiif>its not ll!ted. r-s 41.7 ... 1·3- Sl 

= Precluding expert testimony unl~ss repo,t liled. (S 2l.~81) 

LlfflitS on quantity or evidence. [S 2-1 . 64.~] 
----:;.. _ Preliminary {l,te~. 

__ ~view lists or wi lness4;!s/exh1l>1ts fn light or d ispu}e:cl Cects. 
Co~jder Vicw,s- of cpunse1. 

_, Luml number of c~rt wi tnesses. 
Llmli num~r, of )~:; witnossosLextilbtts on partic:ulf!r- subJec..ts. = L1mi( llme for pl!IS<nfa.t',io~ by part ies, 
~ L!mits On tlm4i' for 9frect exagiinatlon ofi"own wilr'ies.-.es end on 

cross-eXamina t1on or other wHAHlSSP.S. 
__ L!J!l.rts q 1l gr.:oss lime for eac1, parfy•s Case•ln~hler. 

Dcposij ions. (SS '22.33; A U,38- U ~(k); ~ (,T-13) 
-- Summo.r1es. == ~elec ted extracts, purged ot unntc.essary ma(eriajs. 

_ Ac;loption ot prepared reports OS dfr~ct L~stlmony, sub~~ to cross-exMnlnation. 
CS 22!;11 

__!:I Permitting- all~ ciric-d witnesses to 'r.:ernaln in courtroom b>' no ti invokin[' FR£ 
615. [S 22,'14) 

~ Limiting crQi;i;-ex~mi.,,llon on •ddf\ionol sub)\ets ~nder J RE 6H(b). 

__ eretria l rolj.ngs on objections-. [S 2 1.6421 

~ 
Use 9f summa,tie~ or samples ln Jleu of v9luminous- so1,1rce. dQc:uments. (S 22 .32) 

s. Briefs. 

1'1metable. [SS 2) .65; 4l.7-16) 
Scquentl•I. 
Concm·rent . 
Svpplerfie,Hal btie fs •s trial p~ogressos. 
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s. Driers. (cont'd) 

Con tents . ISS 21.65~ 41.7-161 
__ Spec.me i$sues or aJI p r<Jb11;ble !;;sues. 

J ur)' voir dire . ISS ?,2..1 1; H .7•112(e)) 
-- __ Suggesled quest ions for ornl e xu1ninotion. 

__ Suggesled wrh ten questiot'Utam~. 
Suggested instructions. (SS Q~ • .f-33: 4L.7-116(a)I 

-- lnitiA I lnstruct ions . == Limit ing instructions on particulor evidence. 
Final lnstru~tions. 

__ Gtos.~11-y/mc.lex of key terms , events, per-son:;.. (S 22.31) 
__ Suggested special ver C11ct/inte rrogt1tories. ISS 21.633; 21.65; 41.'1- 16(1>)) 
__ rropose<l findmgs/conctuslons in non-jury cases. {S 22.52) 

6. Orga nization or Counsel. 

__ Designation o f lead/tri11i! counsel in mult i;>ariy cases. (SS 22.'lZt 41.7-171 
l~xcessive nun\ber o f pl3r ticipat ing coun$C.l- llmitin;_t tees . IS 22.221 

- - I • I _ Excus ing counsel from cont inuous attendance. (S 22 . ll 

Opening st11tements . (S 22.21) 
- - Order. 

Tiine:i lltnits. 
-- Non .. repetit ivc additional stalements by orner counsel. IS '11.7-,17) == Use of exhibils. (S 22 .21) 

Presentation or ovld<!nec; e>Caminal ion ot witnesses. (SS 22.22; 41 .7-11/i') 
- Order. 

__ f ixo<I order, through9ut trial. 
Rotation. == Shifting order , based o n principal proponcnt/a,dversary. 

_ _ Designation of Attorney to comlucl p r incipal examination (dire-ct and cross) 
or each witness; another a tto rne.y on s ta nd-by. [S 22.22) 

__ Supplemental examina tion by other eounS<ll. (S 22.22) 

ObjeCtiol\S; offers; motloo.s. (SS 22. 22-; 4 l.7•111) 
- _ _ Unless specifically d isavowed, dee1ned made on be.ha!f Ci>f all . 

_ _ Supplementation where special grounds/circumstances. 
__ Renewal of objection.,,-/ofrcr:$. (S 22,'.lO} 

7. Administrative Details. 

Arrangements fol' racilit ics/cquipmenl. tsS 22.12: 41. 7-18(a)1 
- __ Representatives from pAr ties. 

__ Gourtrwm arrangement, tobles, name plates. 
\~itncss/c;ichibiti/ confcrencc rooms. 

~ Copying/computer e9uipment . 
__ Security arrangements in erimincll cases. 
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7. Administr,etiv4:; Detait.'i. (cont'd) 

6xhibils . [SS 22.13; 22.~\; zi.32; U.?-18(dl) 
- Premacl<ed and 1Jsted on Clf)r..l<'s exh1b1t sheet$. 

-- Al>sont ob)ec.clof!.1 deemed' as offe\-~d and received w}ten Lden\ ifted. 
-- Nol I ry Cii9UnS~1 before u.siflg (to. av.oi~ Jn'tcrruptlol).S Wh1le they review/ 
:-e--- tlOCate copies). 

Gloss.arjes ; lnd8X"es..- den\oristrntl ve aids. 
-- er-011i~c. copies for court/ju1·ots. 
--__ i,;~li'ioit bool<s. 

-
l'.;nlorg'emcnts/sl ides. 

Hcm.r~sentative~ assis~ clerk in 1ntt1nt0iilfng/lndexing hst of ~xhitirl~ 
ceceived. 

--:, Schedule or ev1dcoce. I SS 22.13; 22.15; 22.2~; 4 L z 7•111:IO>)) 
Advance nqttfication of e1<pcctcd otdcr or pr~sentl'ng wJtnessP.S and 

- docUn)~r'lt§. 
__ N'otrry o( Changes in schedule as !Soon a,s kn<>:Wn . 
__ Notify of chlu\ges in dl;!:position de.<;:lgnations. 
__ N'otrry U por,tlon of <19cument to t;ie oCfere'd. 

__ Gutoo11,1asldf~ uss1on ot courtroom proi_ocol[decorum, 
J;:,xarninal iOn or wlln~~s. == 1'10nl\~r- o( 111.eklnJ object ion."!. 
$ubmi~ioll of ~xhlbl~s fo witnesses. 

-- p.uRlica tjon of exhibits 10 jurors. == Side.~OO,,rlch.ampors conferences. 
__ ljQwtwhcn o[(or-, o( ptoor n1ade. 

~ Tr,inscrfpt pf proceedinlr,;. S 22.14) 
Ext>edited/ dt1ily/hourly transcript. 

- Repte.w,nt~J ives review daily. == s4,gesled c;orre~tions submi noo p'l'o~tly lo Court. 
_ Whl;!lher IQ;_ permil inQepcnc,lcnt tape tecOrdfng of pr~ee<lings. 

Interpreters; translation of <locuroents. --., 

_ S~clAI sr r~n~ement'; ir iur..y 
t1otcl/mca1s . 

-- Transportat ion. 

(o be se()'lestered. [5$ 22.44; 3i.3~ 

-- Ffimily visi~ation, 
-- \ ecreat ion. 
~Security. 

__ Sche<;lute tor jnt-01.'im coltferences ilurlng tri~l. [$S 22. I~; t.7-18(c}J 

Jurors. 
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41.l TYPICAL FORMAT-ORDERS IN MULTIPLE LITIGA'l'ION. 

UNJ'l'ED S'l'ATES DISTRICT COURT 
_____ DISTRJC'I' OF ____ _ 

) 
) 

-------~}j LITIGATION) 
) 

Master Pile No. 

THIS DOCUMENT RELA'l'ES 1'0 , 
(ALI, CASES) 

ORDER NO. __ !f 

(Preamble) 

(Body or Order I 

Dated, ______ _ 

Attachments: 
4/ 

United States District .ludge 

- -------~ 

Notes: 

lJ Courts frequently assign multiple litigation a descriptive name , both lo serve as 
an abbreviated capt ion in orders, pleadings, n.nd other documents, and to minimize 
contusion it parties are changed or cases dismissed. In multidJstrict proceedings under 
28 U.S.C . S 1407, the name given by the Judicial Panel on Mu1tldlslrict Litigation ls used. 

2/ In its order establishing a master case me-a decision that ls Crequently deferred 
untli the initial conference- the court should include provisions such as those contained 
In S 41.3, 11 1, and specify a master me number. The MOL, number i.s used i( the 
litigation includes cases transferred under 28 U.S.C. S 1407. Documents thot apply 
generally to all constituent cases are so Identified; those tha t apply only to part icular 
cases should specify In their captions or by ei separate llsl the style or case number ot 
such cases. 

'# I f many orde.rs may be entered during the Utlgetlon, the cour t should number 
its major orders sequentially for convenient reference . An explanatory description of 
the nature ot the order Is often added. T'ra nscrlpts of conferences at which rulings 
are made should be Included In the -numerical sequence i f no separate order incorporating 
these rulings will be prepared. 
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4/ Orarting, as well as ease of 1·eterenc.a, ls faclUtnted by appending lists and 
lenglhy directives (such as a protecti\fe order for confidential documents) es attachments 
rather than including them within the body of an order. Sample orders and other 
materials from MCL 2d may be incorporated by reference. 

41.2 SAMPLE ORDER SETTINO INITIAL CONFERENCE. 

[CAPTION) 

ORDER NO. 1 
(Setting lnit-ial Conference) 

It appearing tha t [the above styled case(s)) (the cases listed on Attachment 
_ I may merit special ettention as complex litigation, the court ORDERS: 

1. Initial Conference. All parties shall appear for a conference with the 
undersigned on the __ day of_c-,====-~' 19__, at ___ m. In 
[Court)room --~ United States Courihouse, ____________ _ 

(a) Attendance. each party represented by counsel shall appear through 
it$ attorner who will have primary responsibility for its Interests In thls 
litigation.! Parties not represented by counsel are expected to appear in 
person or throU3h a responsible orticer. Attendance at the conference wlJI 
not waive objections to jurisdiction, venue, or service. 

(b) Service List. A list or the names a nd addresses or the persons to 
whom this order is being malled ls appended as Attachment _. Counsel are 
requested to advise the Clerk or any additions or corrections to Lhis list and 
to forward a copy or this order to any other attorneys or parties who should 
oo notified, Including those in any additional related cases that may be med 
in, r-emoved to, or transferred to this court before the <:onference. 

fo) Other Participants. Per.sons who are not named as parties in this 
litigation but may later be Joined as parties or are parties in related litigation 
pending in other £edernl and s tate courts are Invited to attend In person or 
by counsel. 

2. Purpo:g;es; Agenda. The conference wlU be held tor the purposes specified 
In Ped. R. Civ. P. 16(a), 16(b), l6(c), and 26(!) and subject to the sanctions 
prescr ibed in Rulo 16((), A tentative agenda i.s appended as Attachment J/ 
Counsel are encouraged to advise the court as soon as possible of any Items that 
should be added to the agenda. 

3. Preparations for Conference. 

(a) ProcedUre.s for Coq,Jex Litigation. Counsel will familiarize 
themselves with the Manual for Complex Litigation, Second, and be prepared 
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at the eonrerence to suggest procedures tha l will faelHtate the expeditious, 
economical, and just resolution or this litigation. 

(b) lnit:lal OrganlzaUon of Counsel. Before the conference, counsel 
shall confer and seek consensus to the extent possible with respe-ct to the 
Items on the agenda, Including a proposed dJscovery pt.an under Rule 26(() and 
a suggested schedule under Rule 16(b) for jotnder of parties, amendment of 
pleadings, consideration of any class action allegetlons, and trial. {The court 
designates-------------~---- and to arrange the 1=-nl"l"la"1-m=M"'l"lng=s 
-0Tr-p~J.-1-n-u~1r1.~,-.-n-d~d-err.-. -aa-.1-.-, -.-o-u-n.-.~.-. -,-.sp-ectively.}!f 

(c) Preliminary Reports. Counsel will submit to the court by 
, 19 a brief written statement Indicating their preliminary 

-u-nd-.-,-,~,.-n~d~in_g_o"t the tadts involved in the litigation and what they expect to 
be the critical factual and legs! issues. These statements will not b.a binding, 
will not waive claims or defenses, and may not be offered in evldenoe egalnst 
a party in later prooeedjngs. 

(d) Lis't of Afriliated Companies and Counsel. To assist the court In 
Identifying tmy problems of recusal or disqualification, counsel wJll submit 
to the court by , 19...,......,, a list of au co~nlH affiliated 
with the parties and all counsel a$SOc1ated in the litigation. 

4. Interim Meesures. Until otherwise ordered by the court: 

(8) Admission of Couns4!l. Attorneys odmltted to practice and in good 
standing in any United States District Court are admitted pro hoc vice In 
thl.$ litigation. Association of l~aJ co-counsel is not required. 

(b) Pleadings. Each defendant is granted an extension of time tor 
responding by motion or answer to the comptalnt(s) untll a date to be set et 
the conference. 

(c) Discovery. Pending tho conference, all outstanding discovery 
proceedings are stayed and no further discovery shall be inltla ted. This 
directive does not preclude informal discovery regarding the identification 
and location of relevant documents and witnesses. Relief from this stay 
may be granted for: good cause shown, such as the ill health of a proposed 
<leponent. 

Cd) Preservation of Recor<k. Each party shall preserve all documents 
and other recordS containing Information potentially relevsnt to tho subject 
matter of this litigation, Subject to further order of the court, parties may 
continue routine erasures or computerized data pursuant to existing programs, 
but they shall (1) Immediately notify opposing counsel about such programs 
and (2) preserve any printouts or such date. Requests for relief from this 
order will receive prompt attention from the court. 
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5, t.ater Filed Cases. This order Sh.all also apply to related eases tater 
filed in, removed to, or transferred to thls court. 

6. Other Provisions. (Jnclude any specfal lnsiructions, such as procedures 
for presenting ernergency matters prior to confcrenceJ 

Dated, ________ _ 

United States District Judge 
Attachments: (Omitted,] 

'Notes: 

!I In some ceses the court may decide that the parties themselves should attend 
the conference with their counsel. See S 21.'23. 

y As an a lternative, the clause might read, "'T'he Hems listed in MCL 2d S 40,J 
shall, to the extent applicable, constitute a tentative agenda.11 

3/ Appointment of attorneys to organize these initial meetings may be useful both 
to tfx responsibillty and to reduce ear ly factionalism among those interested in becoming 
lead or liaison counsel. The attorneys designated by the court need not be persons 
who would be- considered for appointment as lead or liaison counsel. 

41.3 SAMPLE CASE MANAOBMBN'I' ORDER APTER INITIAL CONFEREHCE. 

!CAPTION! 

ORDER NO. 
(C8"" Management Order) 

H1;1ving considered the comments and proposals or the par t ies presented at 
the Initial conference held ________ _, 19 ___J the court OR0£RS: 

l. Pretrial Consolidation. The cases listed on Attachment are, u11til 
further order, consolidated for pretrial purposes. This order does not constltute 
a determination that these acltons should be consolidated tor trial, nor does lt 
havo the effect of making any entity a party to an action, In which it has not 
been joined and served In accordance with the federal Rules of C ivil Procedure. 
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(a) Master Docket and File. The Clerk wlU maintain a master docket 
end case me under the style "In re 
LITIGA1'lON11

, master flle number -~~-· An orders, pleadings, motions, 
and other documents will, when filed and docketed in the master case rue, 
be deemed filed and docketed In each Individual case to the extent applicable. 

(b) Captions; Separate Filing. Orders, pleadings, motions and other 
documents will bur a caption similar to that or this Order!,/. If generally 
applicable to an consolidated actions, they shall Include in their ce.ption the 
notation that they relate to "ALL CASES" and be filed and docketed only 
in the master me. Documents intended to apply on.ly to particular cases 
will indiC8te in their caption the case number of the case(s) to which they 
apply_, end extra -0opies shall be provided to the Clerk to racllitate filing 
and docketing both in the master case me and the specified lndlvidual case 
rues. ' 

(c) Discovery Requests and Responses. Pursuant to Fed. R. Civ. P. 
S(d). discovery requests and responses wiU not be filed with the court except 
to the extent offered in connection with a motion under Rule 11, J2, or 56 or 
a motion seeking a ruling by the court on a discovery dlspute.!. 

((d) C00tdin.ated Actions.. The actions listed on Attachment are not 
consolidated for pretrial purposes at the present timo, but discovery' in such 
cases shall be coordinated with tllat In the consolidated actions to prevent 
duplication and oonflicts.Jl/ 

2. Organization of CounseJ..i/ 

(a) Plaintiffs. To act on behalr of plaintiffs with the responsibilities 
prescribed in (Attachment _I (MCL 2d S 41.31), the court designates-

(}) as Liaison Counsel: 

(Mme, address, telephone number) 

(2) •• Lead Counsel: 

(name, address, telephone number) 

(3) as additional members of Plantiffs' Steering Committee: 

(name.s1 addresses, telephone numbers) 

(b) Defendants. To act as Llalson Counsel on behalf or au deCendants 
(except dofendant(s) .-.-,.,~==~=-~=~=~~'""') with the 
responsibilities prescribed in (Attachment I (MCL 2d S 41.31, 1 41, the 
court designates (name, address, telephoiic number) 
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(c) Reimbursement. If agreement cannot be reached on a method for 
periodically reimbursing attorneys tor expenses Incurred and paying them for 
services rendered as lead or liaison counsel, the matter will bet presented to 
tha court for resolution. 

(d) Time Records. Counsel who anticipate seeking an award of attorneys' 
fees from the court s1u1U comply with the dit'ectives contained in (Attachment 
_ l (MCL 2d S 41.32) regarding- the maintenttnce and filing of contemporaneous 
records reflecting the services performed and and expenses incurred. 

3. Se.rvlce of Documents. 

(a) Orders. A copy of each order will be provided to Plaintiffs' Liaison 
Coun&.'!l 11nd Defendants' Liaison Counsel for redlstrlbution as appropriate to 
other counsel and pt'lrties. (A copy shall aJso be provided to counsel tor 
delendant(s) _____________ .! 

(b) Pleadings, MotJons, and Other Documents. Ptafntirfs1 Liaison Counsel 
wlU be provided with copies of each pleAding, motion, or other document 
filed by a party; De[endants' Liaison Counsel wiU be provided with copies 
of each such document. [Pursuant to Fed. R.. Civ. P. S, service on Liaison 
Counsel constitutes service on other attorneys and parties for whom Llalson 
Counsel ls acting, such .service being deemed effectlv~ seven days after 
service on Liaison Counsel.§') 

4. Refinement of Issues. 

(a) Rule 12 Motions. (Make rulings on pending Rule 12 motions if 
appropriate, or establish dates for filing, briefs, and arguments. For example, 
"The motions of defondants A.B. and C.D. to dismiss tho complaint of plaintiff 
E.F, for failul'e to state a chdm on which relJQf may be grantQd are, upon 
consideration, DENIED. A similar motlon ls hereby deemed filed by each 
othe.r defendant, and the same order deemed made on each such motion.") 

(b) Pleadings. Each defendant shall have until _____ _, 19__, 
to file its answer to the complaint, Including any cross-claims or counterclalrm. 
Answers to any cross-claims or counterclaims will be ntcd by { 
19 . £xcept tor good cause shown, no addi~ional parties rnay be jolne.o 
M plaintiff, defendant', or thltd•party defendant artcr _______ __, 
19 . 

(c) Summary Ju~ent. The foHowlng issues may be considered tor 
early resolution on motions under Ped. R. Clv. P. 56: 

• Subject to turthor order of the 
"co-ur~t-,-mo-t-io_n_s_s•-•-k-in_g_ su_m_m_ary- j-u<lg- m-e-n"'i on these Issues will be presented, 
with supporting atrldavlts and brle:fs, by _______ _, 19_. Opposhig 

369 



S 41.3 

370 

Sample Ca.s-0 Management Ord,H· MC~ 2d 

ofridavits and briers will be filed by--~------ 19__, and any 
reply briefs by ---------~ 19 

(d) Class Action. Plaintiffs will tile by , 19 
tholr mot1on seeking class certification, identifying the class(es) for which 
certification ls sought, detailing the facts on which satlsfscHon or the 
requirements or Fed. R. Civ. P. 23 is asserted, and describing what and how 
notice will be given to class members. Defendants will file by 
19__, any objections to class certification, specifying with ~p.-,~t~lc~u~la-,~,~ty~th,.,e 
factual and legal basis of their objection and identifying any facts on which 
en evidentiory dispute exists. A hearing will be conducted by the- court 
under Rule 23(e) on , 19__, at which time the portics 
may present extracts of depositions, interrogatories, and documentary evidence 
relevant to any factual disputes. Only on a showing or good cause will a 
party be permitted to caU a witness to testify tn person at the hearing. 

5. Discovery. 

(a) Schedule. Discovery shall be conducted according to the schedule 
atlt1ched as Attachment (MCI,; 2d S 41.3-31. AU discovery [other than on 
the issue(o) of -------~~--------) shall be completed by ________ _, 19_ . 

(b) Genera] Limitations. All discovery requests and responses are 
subject to the requirements of Fed. R. Clv . P. 26(b)(l) and (g). Oiscovery 
-Shall not, without prior approval of tht'.! court, bl'? taken or put11tlve class 
members or of persons in countries outside the United Slates; end any request 
for such discovery shall indicate why the discovery is needed and the specific 
information or documents sought. 

(c) Confidentiality Order. See Attachment 

(d) Documents. 

(MCL 2d S 41.36). 

(1) Preservation. See Attachmont (MCL 2d § 41.34). 

('2) Numbering System. Counsel shall develop and use a system 
£or identifying Dy a unique number or symbol each document produced 
or referred to during the course or this litigation. All copies or the 
same document should ordinarily be assigned the same identiricntlon 
number. 

(3) Document Depositories. Soe A ttachmt'.!nt (MCL 2d S 41.35). 

(4) Avoldal'lee or Multiple Requests. Counsel shall, to the oxtent 
possible, coordinate and consolidate thclr requests for production and 
examination or do,cuments to etiminate duplicative requests from the 
Sll.me party. No party shaU request documents available to It at a 
document depos1tory or from its own Liaison Counsel. 



) 

MCL 2d FORMS ANO SAMPLES S 41.3 

(e} Interrogatories. Counsel shall, to the eittent pos.5ible, combine 
their interrogatories to any party Into a single set of quest ions. No question 
shall be asked that has alrendy been answered In response to Interrogatories 
filed by another party unless there is reason to believe lhal a dl!Cerent 
answer win be given. (Without leave of court, interrogatories shall not 
include more than __ separate questions, including subparts.) 

(f) Depositions. See A Uttchmont (MCL 2d S 41.38]. 

(g) Special Agreements. All parties Sholl be under a cont inuing duty 
to make pror'r()t disclosure to the court (and, unless el<cused by the court 
for good cause shown, to other parties) or the existence and terms of all 
sgreeme1Hs and understandings, formal or informal1 absOlute or conditional, 
settling or llrnltlng their rights or llablHtics in this litigation. This obligation 
includes not only settlements, but a lso such matters as " loan roceipt" and 
"Mary Cart~r•• arrangement'$, and insuranco, indemnification, contribution, and 
damage .. sharing agreements. 

6. Trial. Subject to further order of the court . the parties are directed to 
be ready ror tria1 on all Jssues lexcept - ---~~----.-----'] by 

19 • Counsel are cautioned that the court may require 
a listing in odvance of trial of the fac tual contentions each party e xpects to 
prove at the trial, identifying the witnesses and documents to be t)l'Csented 1n 
support or each such contention, and may preclude the presentation or any 
contention, witness, or document not so identified. 

7. Next Conference. 'T'he next pretrial conference is (tentotlvely) scheduled 
for __________ 19 . 

8. Later Filed Cases. The terms of this order, including pretrial conso11dation, 
Shall opply automatically to fictions l.!lter instituted In, removed to, or transferred 
to this court (including cases tl'ansrerred tor pretrial purposes under 28 U.S.C . 
S 1407) that involve claims or 

-----. --:o"'6""jc""c"'t"l"'on"'s,...,t7o- s"'u"c"h--:co=nso"'· "1"icii= ttr.:o"n--=or 
-o~th-e-,~,.-,-ms--01~,-h-is_o_r_dc~,-,-h-•-ll- p_r_o_mp~ t-1y"' b~ filed, with a copy served on liaison 
counsel fol' plaintiffs and defendants. 

Dated: _________ _ 

United States District Judge 
Attachroents: (Omitted.I 

Notes: 

!f 5.,, S 41.1. 

y As a means or keeping advJsed or the progress or discovery without unnecessarily 
burdening the Clerk's otrice, the court may wish to Bdd this provision: "At the t ime 
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of roquesting or responding: to discovery, the partie$ shaU t ile with the Clerk a one,.
page notice indicating the nature of the discovery request or response.11 

y Coordination of discovery, includifl8' use or joint notices for common depositions, 
is often appropriate even if consoJidation ls not war ranted. 

4/ This order provides for appointment of only Liaison Counsel for defendants, 
whlie providing for appointment of Liaison Counsel, Lead Counsel, and a Steering 
Committee for pl.alntlrts. tn many cases, or course, the same organizational structure 
for both plainti ffs and defenclants will be appropriate. 

S/ 'f'o assure that eech liaison counsel has a complete file, copies of au documents 
shouid be served on both liaison counsel even if Individual service is also to be made 
on other attorneys and parties. Jf the court directs under Ped. R. Civ. P. 5 that service 
on all opposing counsel may be maOO by serving liaison counsel, some additional t ime 
should be provided for liaison counsel to make distribution among those counsel and 
parties interested In a particular document. 

41.31 Sample Order Pre3Crlblng Respoosibilltl .. or Designated Counsel.!/ 

372 

Respoosibllitles or Designated Counsel 

I t Is OROERED: 

J. Plaintiffs' Lead Counsel. Plaintirts' IA!ad Counsel shall be generelly 
responsible for coordinating tho activities of plaintiffs during pretrial proceedings 
and shall-

(a) determine (after such consultation wllh other members of Plaintiffs• 
Steeri~ Committee and other co-counsel as may be appropriate) and in 
briefs, oral argument or such other fashion as may be appropriate present 
(personally or by a designce) to the court and opposing parties the position 
of the plaintiffs on all matters arising during the pretrial proceedings; 

(b) coordinate the Initiation and conduct ot discovery on behaU of 
plaintitCs consistent with the requirements or Ped. R. Clv. P. 26(g), including 
the preparation of joint Interrogatories and requests for production of 
documents and the examination of witneS$e$ in deposltlonsi 

(c) conduct s.ehlement negotiations on behatr of plaintiffs, but without 
authority to entor binding agreements except to the extent expressly 
authorized; 

(d) delegate rosponsibllitios tor specific tasks to other counsel in a 
manner to assure that pretrial preparation tor the plaintiffs is conductQd 
effectively, efficiently, and economlcaJ~y; 
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(e) monitor the activities of co~ounsel to assure that schedules ere 
met and and 1.1nnecessary expenditures or t ime and expenses are avoided; and 

(0 perform such other duties, as may be incidental to proper 
coordination of plaintiffs' pretrial activities or authorii.ed by further order 
of the court. 

Counsel for plaintiffs who disagree with lead counsel (or those acting on behalf 
or I~ad counsel) or who have individual or divergent positions may present writ'ten 
and oral arguments, conduct examinations of deponents, and otherwise act 
separately on behalf of their client(s) as appropriate, provided that In doing so 
they do not re.peat arguments, questions, or actions or lead counsel. 

2. Plaintiffs' Liaison Counsel. Plaintiffs' Liaison Counsel shall-

(a) maintain and distribute to co--counse1 and to Defendants' Liaison 
Counsel an u~to-date service list; 

(b) receive and, as appropriate, distribute to co-counsel orders Crom 
the court {and documents Crom opposing parties and counsel]; 

(c) maintain and make available to co-co,msel at re~sonable hours a 
complete rue or all documents served by or upon each party {except such 
documents a.s may be available s.t a document depository); and 

(d) estabHs.h and maintain o document depository, 

3. Plalntltta• Steering Committee.. The other members of Plaintifts1 Steering 
Committee sh.all Crom time to time consult with Plaintif(s' Lead and Liaison 
counsel in coordinating the plalnHCCs1 pretrial activities and in planning tor trial. 

4. Defe~nts' Lla.ison Coun:1el. Defend.Bnts1 Liaison Counsel $haU-

(a) maintain and distribute to co-counsat and to Plaintiffs' Liaison 
Counsel an up .. to-date service listi 

(b) receive and, as appropriate, distribute to co-counsel order$ from 
the court {and documents from opposing parties and counsel); 

(c) maintain and make available to co-counsel at reasonable hours a 
complete file or an documeots served by or upon each party (except suc.h 
documents as may be available at a document deposltory]j 

(d) estebllsl'i and maintain a document depository; and 

(e) call meetings ot co~ounsel for the pur~e ot coordinating 
discovery, presentations at pretrial conferences, .and other pretrial activities. 

Dated: 

United States District Judge 
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Notes: 

1/ The sample orders In S 41 illustrate the designation or Lead Counsel, 
Liaison Counsel, and a Steering Committee ror plt1.lnt1Cfs and n Liaison Counsel tor 
defendants. ln many cases the same organizational structure will be appropriate both 
for plaintiffs and fot· defendants. 

41.32 Sample Order-Attorneys' Time and Expen.,e RecordS. 

Attorneys' Time and Expense Records 

It Is ORDERED: 

l. Maintenance of Contemporaneous Records. AU counsel shall keep a dally 
record of their time spent and expenses Incurred In connection with this l i tigation, 
indicating with specificity the hours, location, and partfeular activity (such as 
"conduct or dep,o,sltton of A.B.11). The failu re to maintain such recordS will be 
grounds for denying cour l-6warded attorneys' foes, as wlH an lnsurrtcient 
description or the activity (such as "research" or "review of correspondence"). 

2. f'Ulng..!/ By the 15th day of each month, Heh firm which may seek en 
award (or approvol) of a ree by the court shall filo {under seal with the Clerk] 
(with Lead Counsel] a report summarizing according to each seperate activity 
the time and expenses spent by ihi members or associates during the preceding 
month (and the ordinary billing rates of such nttorneys In erfect during such 
month) and the accumulated total or the firm•s time, hourly rates, and expenses 
to dale. (Lead Counsel .shaU file under seal with tho Clerk by the htSl day or 
the month a report sunwnerlzlng for all participating counsel such t ime and 
expenses reports, arranged aocordlng lo the particular activities.] 

Dated: 

United States District Judge 

Notes: 

y Time end expense records should ordinarily be submJtted through lead 
counsel, Ir one has been eppointed, in order to tacilitate such attorney's monitoring of 
the activities or co-counsel and preparation of a single, consolidated report for CiUng 
with the court. 
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41.33 Sample Sche<IUUng Order. 

Scheduling Order 

II is ORDERED: 

1. Discovery shall be conducted according to the following schedule: 

Discovery 

Interrogatories by all parties to 
ascertain identity and location 
of witnesses and documents, incl. 
computerized records 

Document production by all parties 

Lay-witness depositions 
- noticed by plaintiffs 
-noticed by defendants 

Exper t(s)1 
-plaintiffs: 

- identification; reports 
-depositions 

-defendants: 
-identification; reports 
-depositions 

Production of proposed computerJ..,,ed 
summaries and samples: 
-by plointlCfs 
-by defendants 

Requests for Admission and 
Interrogatories by an parties 

i. £xcept for good cause shown,-

(a) relief from the above schedule shall not be granted and all discovery 
shall be. completed by ______ ..., 19_jY 

(b) discovery shall be limited to matters occurring after _____ _, 
19__, (and before _______ ., 19_); 

(c) no more than lnterrogator1cs (including subparts) may be 
propounded to ariy party (exclusive or Interrogatories se-oking the Identity and 
Joeatlon of witnesses and documents); 
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[(Cl) no more than depositions may be taken by either plaintif fs 
or defendants, and no single deposition (other than of -.-~-~----
__________ ) may take more th.an _ days;} end 

(e) no amendment or p leadings may be made arter 
l9 ..,..._, and no addltional parties may be joined as plaint~ll~r-, -11e- r-en-d~.-.~I-, -o"'r 
th1ro--party defendant after _______ _, 19_. 

3. The parties are expected to be prepared to,• trial on an Issues (except 
19 ------------------/) by ____ ___, -

llated, _ ______ _ 

United States District Judge 

Notes: 

!J 1'he time for undertaking or completing some aspect or dlscovery may be 
;tated e ither by using specific dates or by reference to completion or discovery that 
should precede it. The listing In this sarr()le order ot eertaln forms of discovery ls 
not Intended to suggest that they should be under taken in this sequence or that each 
item should bo completed berore other discovery Js undertaken. For example, in many 
cases depositions should be conducted by both s ides during the same period or time, 
during whfoh the parties 1nay also be Involved in prep8ring answers to interrogatories 
and responses to requests for admission. 

'2/ The extent to which a schedule may be established at the Initial conference 
for all Oi.s:covery will depend on the circumstances or the litigation. In some complex 
cases It may be reasible to establish e timetable only for certain portions ot the 
discovery, leaving tor subsequent conferences the task or setting a schedule for other 
discovery and a fin.al cut-off date for all discovery. ln other cases, e comprehensive 
discovery schedule - which may even include dates ror preparation and submission of a 
joJ.nr statement of contested and uncontested facts and for identification of trial 
witnesses end documents-can be fairly esteblished at the initial conference . 
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4.1 •. 34 Sample Order-Preservation of Records. 

Orde.r for Preservation of Record:, 

It Is ORDERED, 

1. P·reservation. During the pendency of this litigation, and (or __ days 
after final ord~r closing all cases, each of the parties herein and their respective 
officers, agents, servants, el'l"lployees, and attorneys, and all persons in active 
concert or pa.rtlcipation with them who receive actual notice ot this Order by 
personal service or otherwise, are restrained and enjoined from altering, Interlining, 
destroying, permJtting the destruction of, or in any other rash.ion changing any 
11document" In the actual or constructive care, cust<;>dy, or control of such person, 
wherever such document is physlcany located. Such porsons are Also enjoined 
from changing the location or any such documents except to facilitate compilation, 
reviev,, or production (as by filing ln a ooeument depository). 

2. Scope. 

(a) "Document" shall mean any writing, drawing, mm, videotape, chart, 
photogtaph, phonograph record, tape record, mechtrnical or electronic sound 
recording or transcript thereof, retrievable data (whether carded, tapGd, 
coded, electrostatlcally or electromagnetically rooorded, or otherwise), or 
other &ta compilation from which Information can be obtained, Including 
(but not limited to) notices, memoranda, diaries, minutes, purchase records, 
purchase Invoices, market data, correspondence, computer storage tapes, 
computer storage cards or discs, books, journals, ledgers, statements, reports, 
Invoices, bills, vouchers, workSheets, jottings, notes, letters, abStracts, audits, 
cherts, checks, diagrams, drafts, recordings, Instructions, Hsts, togs, orders, 
recitals, telegram messages, telephone bills and logs, resumes, summarle,s, 
compilations, computations, and other formal and informal writings or tangible 
preservations of Information. 

(b) This order perts.Ins only to documents containing Information that 
may be relevant to, or may lead to the discovery of Information relevant 
to, ----------~(de~•c!e)r!:\l~b•!!,,!~•~n!c!er~•!!,l.,;•~u~b~c!.!ct~n,!!1•;t~t;er~o~r-!1:!,1t~i~•~t,!;io~ncl) 

w 1ch have en written or ienerate 
after --~~-~--1 19 and before , 19 ). 
Any document describe~ or ref~rred to in any discovery request made during 
this }lt1gatlon shall, Crom the time of the request, be treated for purposes 
of thls order as containing such information unless and until the court rules 
such Information to be lrretevant. 

(c) Counsel are dlr,ected to confer to resolve questions as to what 
documents are outside the scope of this order or otherwise need not be 
pre.served and as to an earlier date tor permissible destruction of particular 
categories or documents. rr counsel are unable to agree, any party may 
apply to tho court for clarltlcetlon or relief trom thls order upon reasonable 
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notice. A party which, within 60 days after rC!Celvlng written notice rrom 
another party that specified documenti will be destroyed, lost, or otherwise 
altered pursuant to routine policies and programs, falls to Indicate in writing 
its objection shall be deemed to have agreed to such destruction. 

3. Implementation. Each P4rty will, within 10 days after receiving this 
order, designate an i,ndivJduaL who shall be rcspon.slble for ensuring that the- party 
carries out the requirements ot this order. 

l:>ated: 

United States Olstr1ct Judge 

41.35 Sample Order-Document Depositories. 

378 

Order for Establishment of Document Depositories 

It is ORDERED, 

l. Establishment of Depositories. Document depositories $hall be established 
i n [Specify c ity} at such locations as the parties may agree upon. In th~ 
absence ot ogreement, the court upon motion Shall des:ignate such locations. 
Documents produced by plalntitrs pursuant to format or lnrormal r equest shall be 
placed In a plaint iUs• deposilory maintained at the expense of plaint iffs; those 
produced by de(endants pursuant to formal or Informal request shall be placed in 
a defendants' depository maintained et the expense of defendants. Each depository 
will contain a copying machine with en appropriate mechanism ror separately 
counting the copies that are made by each party. 

2. Filing System. The t iling par ty shell place the documents In the depository 
In sequential order according to the document numbers, and the documents shall 
be organtz.ed in groups in accordtincc with the document identification prefixes. 
Documents without Identification numbers .shall be organl~d in an orderly and 
logic.al fashion. Jhisting Engllsh lranslations of a ll rorelgn-tanguage document-, 
Sh(lll be f iled with the documents. 

3. Access; Copying; Log. Counsel appearing for any party In this litigation 
and the s taffs of their respective law rirms working on these cases shan have 
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reasonable access during t>usiness hours to each document in any 5'1Ch depository 
and may copy or obtain copie..'i at the lnspMting partles' expense. Such Inspection 
shall not be subject to monltorlng by any party. A log will be kept of all persons 
who e nter and leave the depository, and only duplicate copies of docurnents moy 
be removed from the depository except by leave or court. {Access to, and 
copying of, confidential documents is subject to the limitetlons and requirements 
of the order protecting against unauthorized disclosure of such documentsJ 

4. SubSequent Filings. After the Initial deposit of documents In t he 
depository, notice s hall be given to both Liaison Counsel or aJI subsequent deposits. 

Dated, 

United States District Judgo 

0.36 Sample Conficlentlollty Order. 

Confidentiality Order 

'l'o expedite the now of discovery material, facilitate the prompt resolution 
of disputes over conridentiallty, protect adequateJy material ent itled to be kept 
confidential, and Insure that protection is arCorded only to ma terial so entitled, 
it is, pursuant to the court's authority under fed. R. Civ. P. 26(c) and with the 
consent of the patties, OADBRED: 

1. Non.<flsclosure of Stamped Conflde.ntlal Document.a. 8xcept with the prior 
written consent of the party or other person originally designating a document to 
be stamped as a confidential document , or as hereinafter provided under this 
order, oo stamped confldenHal document may be- disclosed to any p-0rson. 

(A "stamped c.-011fldontial document" means any document which bears 
the legend (or which Shall otherwise have had the. legend recorded upon it in 
a way that bring$ Its attention to a reasonable examiner) "CONFIDENTIAL.
SUBJECT TO PROTEC'rlVE ORDEJ\ IN CIVIL ACTIOl-1 NO. -===~,..., 
UNITED STATES DISTRICT COURT, ~~~~~- DISTRICT Ot' 

" to signify that it contolns Information believed to be 
-.~ub~jo~crt~t-•-pr-o~t-cc-tion under Fed. R. Civ. P, 26(oX7). For purposes of this 
or<lcr, the term "document" means all written, recorded, or graphic materlol, 
whe.ther produced or created by a party or another per.son, whether produced 
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pursuant to Rule 34, subpoena, by agreement, or otherwise . Interrogatory 
answers, responses to requests for admission, deposition transorlpts and 
exhibits, pleadlngs, motions, aftidavlts, and briefs that quote, summarize, or 
contain materials entitled to protection may be accorded status as a stamped 
confidential document, but, to the extent feas ible, shall be prepared In .such 
a manner that the conf idential information is bound separately from tho t not 
entitled to protection.) 

2. Permissible Disclosures. Notwithstanding paragraph 1, stemp&d <..-Onfldential 
documents may b8 disclosed to counsel for the parties In this actlon!/ who are 
actively engaged In the conduct of this lltlgationi to the partners, associates, 
secretaries, paralegal assistants, and employees of such an attorney to the extent 
reasonably necessary to render professional services in the litigatloni to persons 
with prior knowledge of the documents or the confidential inform.atlon contained 
therein, and their age,Hs; a nd to court officials Involved in this litigation (Including 
court reporters, persons operating video recording equipment at depositions, and 
a ny special master appointed by the court). Subject to the provisions of 
subpareigraph (c), such documents may al.so be dlSClosed-

(a) to any person designated by the court in the interest of justice, 
upon such terms as the court may doom proper; and 

(b) to persons noticed ror depositions or designated as trial witnesses 
to the extent reasonably nect'.!ssary in preparing to testify; to out.side 
consultants or experts retained for the purpose or assisting counsel in the 
litigation; to employees of parties Involved solely iri one or more aspects of 
orga nizing, filing, coding, converting, storing, or retrievJng data or designing 
programs for handling data connec ted with these actions, lncJudlng the 
perrormance of such duties In relation to a computed -zed litigation support 
system; and to employees of thlrd--party contra,ctors pettorming one or more 
of these functions; provided, however, that in all such cases the individual 
to whom d.l.sclo.~ure is: to be made has signed end filed with the cot.1rl a form 
containing-

(!) a recital thllt the signatory has road and understands this 
ordori 

(2) a recital th.at the s ignatory understands that unauthorized 
disclosures of the stamped confidential documents constitute contempt 
of court; and 

(3) a statement that the signatory consents to the exercise or 
personal jurilidiction by this court. 

(c) BMore disclosing a sta"1)ed confidential document to any person 
listed In subparagraph (a) or (b) who Is a competitor (or an employee of a 
competitor) of the porty that so designated the document, the party wishing 
to make such disclosure Shall give at least ten days' advance notice in writing 
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to the counsel who designated such information as confidential, stating the 
names and addresses of the porson{s) to whom the disclosure will be made, 
identifying wilh portlcu.Larlty th& documents to be disclosed, and stating the 
purposes ot such disclosure. If, within the ten day period, a motion ls tiled 
objecting to the proposed disclosure, disclosure ls not permissible until the 
court has denled such motion. The court wiU deny the motion unless the 
objecting party shows good cause why the propoSed dlsclosuro should not be 
permHted. 

3. DeclaSsiflcatlon. A party (or aggrieved entity permitted by the court 
to intervene for such purpose) may apply to the court for a ruling that a document 
(or category of documents) stamped as confidential is not entitled to such status 
and protection. The p~rty or other person that designated the document as 
confidential shall be given notice of the application and an opportunity to l'espond. 
To maintain confidential status, the proponent or confidentiality must show by a 
preponderance of the evidence that there Is good cause for the document to 
have such protection. 

4.. Confidential Information in Depositions. 

(e) A deponent may during the deposition be shown, and examined about, 
stamped conrldentlal documents 1C the deponent already knows the: confidential 
Information contained therein or if the provisions of paragraph 2(c) are 
complied with. Oeponents shall not retain or copy portions of the transcript 
of their depositions that contain confidential information not provided by 
them or the entities they represent unless they sign the form prescribed in 
paragraph 2(b). A deponent who Is not a party or a representative of a 
party Shall be furnished a copy of this order before being examined about, 
or asked to produce, potentially confidential documents. 

(b) Parties (and deponents) may, wJthln 15 days after receiving a 
deposition, designate pages of the transcript (end exhibits thereto) as 
confidential. Confidential lntormatlon wlthin the depositlo1\ transcript may 
be designated by underlining the portions or the pages that are confidential 
and marking such pages with the following legend: "'Confidential-Subject to 
protection pursuant to Court Order." Until expiration of the LS day period, 
the entire deposition will be treated as subject to protection against disclosure 
under this order. (t no party or deponent timely designates confidential 
Information in a de-position, then none or the transcript or Its exhibits wlll 
be treated as confidential; iC a timely designation is made, the contldential 
portions and exhibits shall be filed under seal separate from the portions 
and exhibits not so marked. 

5. Confidential Information at Trial. Subject to the Federal Rules of 
Evidence, stamped confidential doeuments and other confldentJal Information may 
be offered in evidence at trial or any court hearing, provided that the proponenl 
ot the evidence tives tive days' advance notice to counsel for the party or other 
person that designated the information as confidential. Any party may move the 
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court for an order that the evidence be r,eceived in camera or under other 
conditions to prevent unnecessary dlsclosure. The court will then determino 
whether the proffered evidence should continue to be treated as conCldentlal 
information and, if so, what pr,o te<:tion, if any, may be afforded to such information 
at the triaJ. 

6, Subpoena by Other Courts or Agencies. If another court or an 
edmlnlstrallve agency subpoenas or orders production of stamped confidential 
documents which a party has obtained under the terms or this order, such party 
ShttU promptly notify the party or other person who designated the document as 
confidential or the pendency of such subpoena or order. 

7. Filing. Stafl'l)Cd confidentla_l documents need not be filed with the Clerk 
except when required in eonnection with motions under f'ed. R. C iv. P. 12 or 56 
or other matters pending before the court. If filed, they .!ihall be filed under 
seaJ and Shall remain sealed while In the ottice of the Clerk so long as they 
retain their statU$ as stamped conridentlal documents. 

8. Client Consultation. Nothing In this order shall prevent or otherwise 
restrlc.t counsel from rendering advice to their ellents and, In t he course thereof, 
relying generally on examination of shunped confidenHaJ documents; provided, 
however, that in rendering such advice and otherwise communicating with such 
client, counsel shall not make speciric disclosure or any item so designated except 
pursuant to the procedur~ of paragraph 2(b) and (c). 

9. Prohibited Copying. It a document conla1ns Information so sensitive 
that it should not be copi~ by anyone, it shall bear the additional legend "Copying 
Prohibited," Application for relief from this restr iction against copying may be 
made to the court, with notice to counsel so designating the document. 

10. Ose. Persons obtaining access to stamped confidential documents under 
this orc'.er shall use lhe Information only for preparation and trial or this litigation 
(inclu<!lng appeals and retrials), a_nd shall not use such information for any other 
purpose, Including business, governmental, commercial, or administrative or judicial 
proceO<lings. (F'or purposes of this paragraph, the term "this litigation" includes 
other 1·elated litigation in which the producllli person or company is a party.J 

11. Nor,..Terminetion. The provisions of this order shall not termlnale at 
the conclusion or t hese actions . Within 120 days after final cooc tu.slon or au 
a,spects of this lltigation, stampod confidential documents: and all copies of same 
(other than exhibits of record) shall be returned to the party or person which 
produced such documents or, at the option or the producer (If h retains at least 
one copy of the same), <lestroyed . AU counsel or record sha ll make certification 
or compliance herewith and shall del.i\fer the same to counsel for the party who 
produced the documents not more than 150 days efter tlnal termination or thl.s 
litigation. 
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1'2. Modification Permitted. Nothing in this order shaU prevent any party 
or other person from seeking modification of this order or from objecting to 
dJscovery that it beJievcs to be otherwlse improper. 

13. Responsibility of Attorneys. The attorneys of record are responsible 
for eff1)1oying reasonable mesSul"eS to control, consistent with this order, 
duplication of, access to, a nd distribution of copies of stamped confidential 
documents. Parties shall not duplicate en_y stamped confidentia l document except 
working copies a nd for filing in court under seal. 

Dated: 

United Sta tes District Judge 

Notes: 

1/ 'T'ha. order should Indicate whether or not disclosure may be made to house 
courisel actlvely involved in conduct of the litigation and to attorneys Involved in related 
litig3tion In other courts, 

41.37 Sample Orde:r Referring Privilege Claims to Master. 

Referral ol Privilege Claims to Master 

It appearing lh.at submission of claims or privilege to a special master 
appointed under Fed. R, C iv . P. 53 is warranted by the expected volume or such 
claim, and by the likelihood that In camera inspection may be needed to role on 
these clahns and should be accomplished, to the extent possible, by someone other 
than the judge. to whom this litlgatlon has been assigned, the court hereby, with 
the con.sent of the parties, OR0£RS: 

1. Appointment. ~---~-~-------~~-~ is appointed 
under Rule 53 as special master for the purpose of considering all claims or 
privilege (including assertion or protection against disclosure based on the "work 
product" doctrine) that may be asserted during the course or discovery in this 
litigation and for such other matters as ,·nay be referred to such master by the 
court, such as resolution of disputes under the Confidentiality Order. 

t . Procedures. The master shall have the rights, powers, and duties as 
providod In Rule 53 and may adopt such procedures as are not Inconsistent with 
that rule or with this or other orders or the court. Until directed otherwise by 
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the master or the court , a ny person asserting a privilege shall speciricaUy identity 
the document or other communication sought to be protected f rom disclosure, 
including th0 date, the person making the statement, the persons to whom or In 
whose presence the statement was made, other persons to whom the contents 
were or have been revealed, the general subject matter of the communication 
(unleSS' itself claimed to be pri>1ileged), the particular pri vlleg!Q(s) or doctrino(s) 
upon which protection against dlsctosure is basod, and any other c ircumstances 
affecting the existence, extent, or waiver or the privilege. When appropriate, 
the master may require that this documentation of claims of privilege be verJCled. 

3. Reports.. The master shall make tindlngs ot fact a nd conclusions of law 
with respcct · to the metters prcsonted by the parties and repor t expeditiously to 
the court pursuant to Rule S3(e) as appllceble in non-jury actions . Unless directed 
by the court or believed advisable by the master, the report shall not be 
accompanied by IJ tranS<:ript of the proceedings, the evidence, or the exhibits. 
Such parts or the report, lr any, as may be confidential s1,au be rued under seal 
pending further order of the court. 

4. Fees and Expe.nscs. Compensation at rates mutually agreeable to the 
master and the parties shall be paid to the master on a periodic basis by the 
parties, together with reimbursement for reasonable expenses Incur-red by the 
master. The master may employ other persons to provide clerical and secretariat 
assista nce; s uch persons shall be under the supervl$lon and control of the master, 
who shall take appropriate action to insure that such persons preserve the 
confidentiality oC matters submitted to the master tor review. Pinet allocation 
of these a.mounts shaU be subject to taxation as costs at the conclusion of the 
case at the discretion or the coo rt. 

5. 
special 

Dated, 

Distribution. A copy or this ordor Sh411 be mailed by the Clerk 
master and to Liaison Counsel for the parties. 

t<> the 

United States District Judge 
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41.38 Sample Deposition Guidelines. 

Deposition Ouidellncs 

tt Is ORDERED that depositions 00 conducted in accordance with tho following 
rules: 

1, Coope.rat'lon. CounseJ are. expected to cooperate with, and be courteous 
to, each other and deponents. 

2. Stipulations. Unless contrary to an order of the court, the parties (and, 
when appropriato, a non-party witness) may stipulate ln any suitable writifJ to 
alter, amend, or modify any practice relating to noticing, conducting, or f iling 
a deposition. Stipulations ror the extension of discovery cut-offs set by the 
court are not, however, valid until approved by the court. 

3. Scheduling. Absent extraordinary circumstances, counsel shall consult 
tn advance with opposing counsel and proposed deponents In an effort to schedulo 
depositions at mutually convenient t imes and places. (Thet some counsel may be 
unavailable shall not, however, in view of tho number of attorneys Involved In 
thts litigation, b8 grounds for postponlne a deposition if another attorney from 
the same firm or who represents a party with similar interests Is able to attend.) 

4. Attendance. 

(a) Who may be present. Onless otherwiso ordered under Fed. R, Clv. 
P. 26(c), depositions may be attended by counsel of record, members and 
e.mployees of their firms, attorneys specially engaged by a party for pur()«ie 
of the deposition, the parties or the representative of a party, counsel tor 
the deponent, and potential witnesses. White a deponent Is being axamined 
about any stamped confidential document or the confidential information 
contained therein, persons to whom disclosure is not authorized under the 
Confidentiality Order shall be excluded. 

(b) UnneceSMry attendance. Unnecessary attendance by counsel ls 
discouraged and may not be compensated in any fee application to the court. 
Counsel who have only marginal interest In a pt:oposed deposition or who 
expect their interests to b8 adequately represented by other counsel may 
elect not to attend and to conduct pursuant to paragraph 13(b) of this order 
supplemental interrogation or the de-ponent should a review or the deposition 
reveal the need for such e)(l)mlnatlon. 

5. Conduct. 

(a) Bumlnatlon. Each side should ordinarily dosignate one ettorney 
to conduct the principal examination or the deponent, end examfoation by 
other attorneys should be limited to matters not previously covered. 
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(b) Objections. The only objections that should bo raised at the 
deposition a.re those involving a prJvllege against disclosure. or some matter 
that may be reroo-dled It prese,, ted at the time, such as to the form of the 
question or the responsiveness of the answer. Objections on othe.1· grounds 
are unnecessar y a.nd should generally be avoided. All objections should be 
concise and must not su~est answers to (or otherwise coach) the da-ponent. 
Argumentative Interruptions wiU not be pa.rmitted. 

(c) Directions not to .answer. Directions to the deponent not to answer 
are improper except on the ground of privilege or to enable o party or 
deponent to present a motion to the court Cor termination or the deposition 
on the ground that it is being conducted in bad faith or in such a manner 
as unreasonably to annoy, embarrass, or oppress the party or the deponent. 
When a privilege ls claimed, the witness should never theless answer questions 
relevant to the exiStence, extent, or waiver of the privilege, such as lh8 
date of a communication, who made lhe statement, to whom and in whose 
presence the statement was made, other persons to whom the contents or 
the statement have been disclosed, and the general subject matter of the 
statemenl. 

(d) Private consultation. Private conferences between deponents and 
their attorneys during the actual taking of the deposition are improper except 
for the purpose of determining whether a privilege should be a$$erted. Unless 
prohibited by the court for good cause shown, such conferences may however 
be held during normal recesses and adjournments. 

6. Documents. 

(a) Produetlon of documents. Witnesses subpoenaed to produce numerous 
documents should ordinarily be served at least 30 days before the scheduled 
deposition. Depending upon the quantlt-y or documents to be produced, some 
time may be needed for inspection ot the documents before the interrogation 
commences. 

(b) ConfidentlaUt-y order. A copy or the Confidentiality Order shall 
be provided to the deponent before the deposition commences If the deponent 
is to produce or may bo asked about documents which may contain confidential 
information. (Counsel shall comply with the provlslons of paragraphs 2(b), 
2(c), and 4 of the Confidentiality Order when ex,0:mining a deponent about 
confidential information.) 

(c) Copies. Extra copies of documents about which counsel expect to 
examine the deponent shoul d ordiner ily ba provided to opposing counsel and 
the deponent. Deponents should be shown a document before being e,carnined 
about it except when coun.~I seek to impeach or test the deponent1s 
recollection. 

7. Depositions of Witnesses Who nave No Knowledge of the Facts. An 
officer, director, or managing agent of a corporation or a governmental official 
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served with o. notice or 8 deposition or subpoena regarding a matter about which 
such person has no knowledge may submit to the noticing party a reasonable time 
before the <late noticed an effidavit $0 stating and Identifying a person within 
the corporation or government entity believed to have such knowledge . Notwlth .. 
standing such artidavlt 1 l'he noticing party may proceed with the deposition, 
subject to the righl or the witness to seek a protective order. 

8. Expert witnesses. Leave ls gre.nted to depose e)(pert witnesses in addition 
to or in lieu oC discovery through interrogatories. Objection to such depO,Sitions 
may be made by motion. 

9, Tape recorded d~itions. By indicating In Its notice of a deposition 
that It wishes to record the deposition by tape r·ecordlng in lieu o[ stenographic 
recording (and identifying the person before whom the deposition will be taken), 
a party shall 00 deemO<J to have moved for such an order under Fed, R. Clv, P, 
30(b)(4). Unless an objec tion is filed and served within days after such notice 
is received, the court shall be deel'l'K1d to have granted the motion pursuant to 
the following terms and condi tions: 

(a) Transcript; tiUng. Subject to the provisions of paragraph 121 the 
party noticing lhe deposition shall be responsible for prepa.ring a trnnscrlpt 
of the tape recording and for f iling within applicable time limits this transcript 
together with the original tape. 

(b) Rights or other parties. Other parties may at their own expanse 
arrange for !;lenographic recording of the deposition, may obto in a copy of 
the tape and transcript upon payment or a pro .. rata share of the noticing 
party's actual costs, and may prepare and file their own vorsion or the 
transcript of lhe tape recording . 

lO. Vldeole.ped depoSltions. By Indicat ing In Its notice of a depo.sition that 
it wishes to record the deposition by videotape (and identifying the proposed 
videotape opei:atot"), a party shall be deemed to have moved for such an order 
under Ped, ft. Civ , P. 30(b)(4). Unless an objection is tiled a1ld served within 
_ days after such notice is received, the court shall be deemed to have granted 
the motion pursuant to the following terms and conditions: 

(a) Stenographic recording. The videotaped deposition shall be 
simu ltaneously recorded stenographieaUy by a qualified court reporter. The 
court roportc.r shall on camera administer the oath or affll'lnation to the 
deponents. The written transcript by the court reporter shall constitute the 
official record of the deposition [or purposes of fed. R. Clv. P. 30(e) 
(subm1sslon to witness) and 30([) (filing; exhibi ts). 

(b) Cost . The notic ing party shall bear the expense or both the 
vldeote,ping end the stenographic recording. Any pacty may at Its o wn 
expense obtain a copy or the videotap.c a.nd the stenographic transcript. 
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Requests ror taxation of these costs and expenses may be made at the 
conclusion of the lltig11tlon in accordance with applicable law. 

(c) Video Operator. The operator(s} or the videotape recording equipment 
shall be subject to the provisions of Fed. R. C iv. P. 28(e). At the 
commencement o! the deposition the operator(s) shall swear or affirm to 
record the proceedings fairly a nd accurately. 

(d) Attendance. Each witness, attorney I and other person attending 
the deposition shall be Jdentiried on camera at the commencement or the 
deposition. Thereafter, only the deponent (and demonstrative materials used 
during the deposition) wlU be \!ldeote.ped. 

(e) Sta,nda.rds. The deposition will be conducted In e manner to replicate, 
to the extent feasible, the presentation of evidence at a trial. Unless 
physically incapacitated, the deponent shall be seated at a table or in a 
witness box excopt when rovlewlng or presenting demonstrative materiftlS tor 
which e change in position is needed. To the extent practicable, the 
depo$ition wiU be conducted ln 4 neutral setting, sgalns t a solid beckground, 
with only such lighting as ts required for accurate video recording. Lighting, 
camera angle, lens setting, end field or view will be changed only as necessary 
to record accurately the natural body movements or the deponent or to 
portray exhibits and matorlats used during the deposition. Sound levels will 
be altered only as necessary to l'ecord .satlsractorlly the voices of counsel 
and the deponent. Eating a nd smc>kfn:g by de,ponents 01· counsel during the 
deposition wiU not be permitted. 

(f) Interruptions. {The videotape stunt run continuously throughout the 
active. conduct or the deposition.) (Videotape recording will be suspended 
during an "off the recordre djscussions .Jl/ 

(g) Examination; exhibits; re-reading. The provisions of peragraphs 5 
end 6 or this order apply to videotaped depooitlons. Re-reading or questions 
or answers, when needed, will be done on camert1 by the stenographic court 
reporter. 

(h) Index .. The videotape operator shell use a counter on the recording 
equipment t1nd after compJetlon or the deposition shall prepare a log, cross
referenced to counter numbers, that identifies the positions on the tape at 
which ext1minatlon by different counsel begins and ends, at which objections 
are me.de a nd examination r~sumes, at which exhibits are identified, end a t 
which any interruption or continuous tape-recording occurs, whether for 
recesses, 11off the record" discussions, mech.anical failure, or otherwise. 

(I) Piling. (The operator sha11 preserve custody of the original videotape 
in its original condition until further order of tho court.I (Subject to the 
provisions or paragraph 12 of this order, the original or the tape-recording, 
together with the operator's log Index and a certificate of the operator 
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attesting to the accuracy or the tape, shall be Cited with the Clerk.) No part 
o( a videotaped deposition shall b0 released or made available to any member 
of the public unless nuthoriz,ed by the court. 

{j) Objection$. Requests for pretrial rulings on the admissibility of 
evidence obtained during a videotaped deposition shaJI be accompanied by 
appropriate pages of the written transcript. If the objection involves matters 
pecuUar to the videotaping, a copy or tho vide<,tape and equipment for 
viewing the tape Shall also be provided to the court. 

(k) use at trial; purged tapes. A party desiring to offer a videot6pe 
deposition at trial shall be responsible for having available appropriate 
playback equipment and a trained operator. Arter the designation by all 
parties of the portioos of a videotape to be u.scd at trial, an edited cos>Y or 
the tape, purged of unnecessary portions (and any portions to which objections 
have been sustained), [may) (shalll 00 prepared by the o(fering party to 
facilitate continuous playbackj but a copy or the edited tape shaU be made 
available to other parties at least days before it is used, and the unedited 
original or the tape shall aiso oo aVDllabte at the trial. 

11. Telephonic depositions.. Dy Indicating In Its notice of a deposition that 
It wishes to conduct the deposition by te lephone, a party shall be deemed to 
have moved for such an order under F'ed. R. Clv. P. 30(b)(7). Unless an objootion 
is riled and served within days after such not1cc is received, the court shall 
be deemed to have granteathe, motion. Other parties may examine the <roponent 
telephonically or in person. However, an perso1,s pre,sent wJth tho deponent shall 
be identified in the deposition and shell not by word, sign, or otherwise coach 
or suggest answers to the deponent. 

12. Waiver or transcrlption and IUing. Tbe parties and deponents are 
authorJi,ed and encouraged to waive trnn$crlptlon a nd rt11ng of depositions that 
prove to be of little or no useruincss in the litigation Ol' to agree to defer 
transcription and filing until the need for using the deposition arlsas. 

(13. Ose; supplemental depo,itions. 

(a) Use. Oepositions may, under the conditions prescribed In Fed. R. 
Clv. P. 32(aXl)...(4) ot as otherwise permitted by the tiedera l R.ules or Evidence. 
be used against any party (including part ies later added and parties in eases 
subsequently moo in, removed to, or transferred to this court as part of 
this lltlgallon)-

(1) who was present or represented a l the deposition, 

(2) who had reasonable notice thereor, or 

(3) whot within 30 days after the filing or the depoSltlon {or , if 
later, within 60 days after becoming a party in this court In any action 
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which is a part of this litigation), fallS to show just cause why such 
deposition shouJd not be usable against such party. 

(b) Supplemental depositions. Bach party not present or represonted 
at a deposition (including parlles later added and parties In cases subSequently 
filed in, removed to, or trtJnsterred to this court) niay, within 30 days after 
the flllng or the deposition (or, if later, within 60 days after becoming a 
party in this court In any actlo1~ whloh is a part ot this litigation), request 
permission to conduct a supplemental depos1tlon of the deponent, including 
the right to tako such deposition telephonlcally and by non-stenographic 
means. ff permitted, the deposition shall be treated as the resumption of 
the deposition originally noticed; and each deponent shall, at the conclusion 
ot the iniUa.l deposition be advised or the opportunity or non-attending parties 
to request a resumption of such deposition, subject to the right or the 
deponent to seek a protective orOOr, Such examination shall not be repetitive 
of the prior interrogation.] 

14. Rullngs. 

(a) Immediate presentation. Disputes arising during dcpositiol'\S that 
cannot be resolved by agreement and that, If not immedjately resoh1C<J1 will 
significantly disrupt the discovery schedule or require a rescheduling of the 
deposition may be presented by telephone to the court. (If the Juc\!e wiU 
not be available during the period while the- deposition is being conducted, 
the dispute may be addressed to Magistrate .) 
'rhe presentation of the issu@ and the court's ruling will be recorded as part 
of the deposition. 

{(b) Ext raterr itorial jurisdiction . The undersigned will exercise by 
telephone the authority granted under 28 U.S.C. S l407(b) to act as district 
judge in the distrjct in which the deposition is taken .J!I 

Dated: 

Uni ted States District Judge 

Notes: 

]! IC, as in this sample order, A simultaneous stenographic transcript is being rnade, 
many courts prefer that "ofr the record" discussions b@ eliminated trom the: videotape. 

Y The power to exercise outhorlt_y over non-party deponents outside the district 
is available only in multidlstrlct IUigation unless the judge has been given an intra• 
circuit or inl er-circuit assignment. 
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41.4 SAMPLE CJ,ASS ACTION ORDERS. 

41.(1 Order Certifying Cll.iss. 

(CAPTION) 

ORDER NO. 
(Ce,tlfylng Class) 

S 41.4 

In aceor<lance with the findings and conclusions contained In the Opinion tiled 
concurrently h~rewi th (omitted), It Is, subject to alteration or amendment under 
Fed. R. Clv. P. 23(c), condltionally ORDEREO: 

1. Class Certitication. Civil Action No. ___ _, styled _____ _ 

~ --~--------~-----~....,...,, shall be maintained as a 
class adlon on beha1r of the following class of plaintiffs: 

{Describe class in objective terms to the extent possible. For 
example, ••AU persons and entttles throughout the United States 
and 1ts territories (other then widget ma.nufacturcrs and 
entities owned or controlled by them) that, since 
------'• 19 have purch.ascd widgets directly from 
any of the defendants or rrom any other widget 
manurecturer.'') 

with respect to the to11owing cause(s) of action: 

(OescrJbe ctess clalms as precisely as possible. For cxa"l)lc, 
"Any claims tor damages or injunctive relier under federal 
antitrust laws premised upon an alleged conspiracy amoog the 
defendants and other widget manufact-urcrs to restrict 
competition in the manufacture, dist-ribution, and sale of 
widgets by setting the minimum prices charged for widgets 
after _______ _, 19_.11) 

'2. Clas, representative; class counsel. Subject to further order or the 
eourt, [A. B. Co.) Is designated as class representative and (X.Y.} is designated 
as counsel for th0 class. 

3. Notice. 

(a) Class counsel shell by ~~~-~~=~-'' 19._, cause to 
be mailed in the name of the Clerk by first class n\QU, postage prepaid, lo 
all class members who can be identified through reasonable efforts a notice 
in substantially the same form as Attachment A. ln addition to class: members 
Identified through an exemlnatlon of defendants' records, this notice will also 
be ,nailed to persons who are members ot (National Widget Dealers Trade 
Assoclstlon.J 
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(b} Class counsel shllH cause ro be publlShed In the ,....,,...,===="' 
~---~--~. by , 19__, a notice In substantially 
the same form as Attachment 8. 

4. Exclusion. Class members may exclude themselves from the class by 
filing with the "Committee or CounseJtt by-------.,-,< 19__, the form 
attached to Exhibit A or some other appropriate written Indication that they 
request exclusion from the c lass. Class counsel and 
~~--- are designated as a Committee of Counso'~L-t"oc-::•"'rr"a-.:n-.:g::-c-l"'o-.:r-=-a- po= s'"t 
office box and to receive and tabulate requests tor exclusion. 
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5. List of Class Membera. Class counsel will file with the Clerk by 
-~-- - ~~-' 19__, an affidavit identifying the persons to whom notice 
has been mailed and who have not timely requested exclusion. 

Dated, 

Attachments: 
A-Notice 
a-Published Notice 

19 

United States District Judge 
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In re: 

FORMS AND SAMPLBS 

(Allachment A) 

UNITED STATES DISTRICT COURT 
_ ____ DISTRICT OP ___ _ 

) 

( WIDGET ANTITRUST) LITIGATION 
) Master Pile No, ___ _ 
) 

NOTICE Of CLASS ACTION 

This notice may affect your rJghts. 
Please read carefully. 

Si usted de.sea obtener uno copla de este documento legal en 
&spaftol, favor de actuar lnmediatamente y escribir a "Committee 
of Counsel, P.O. Box ____, -------------'" 

TO: Pul'chas~rs or ( Wl~etsl 

S 41.41 

Your rights may be affected by a lawsuit pending in this court, Civil Action 
No, -------' 

A, 8. Co, (the company bringing the Lawsuit) charges that since ___ _ 
__,19__, C. D. Inc., £. l'. Inc., arid o . H. Inc. hove unlawfully agreed among 
themselvt?s and with other (widget) manufacturers to restrict price competition 
in the sale of {widget's} and that , as e result, buyers or [widgets) have paid higher 
prices than they otherwise would have paid. It asserts that under the federal 
antitrtJst tews these companies arc legally responsible to the purchaser-s for three 
times the amount of the claimed overcharges, as well as for attorneys' fees and 
costs. A. B. Co. (the plaintirr) also a:l'ks that the three cofll)-8nies (the defendants) 
be prohibited from continuing the alleged conspiracy. 'T'he defendants deny thcS-O 
claims and charges. 

'l'he court has not ruled on the merits of the plalntltt•s charges or on the 
denh1ls and other deten..~s made by the defendants . However, some matters have 
arisen during the preparation of this case for tr ial that aHect purchasers of 
[ widgets) who were nor previously parties to the lawsuit. The purpose. of this 
notice i.s to advise you (who have been ident i fied as possibly such a purchaser ) 
or these events and their potential effec t on >•our rights. 

Class Action Ruling 

The court has condHionaUy ruled that this lawsuit may be maintain<KI as a 
claim for triple darn.ages, Injunctive relief, attorneys• (ees, and costs not only by 
A. e. Co., but also on behalf or a class consisting of certain other buyers of 

393 



S 41.41 Sftfl'()le Class Certification Notice MCL 2d 

[widgets). The court has named A. 13. Co . as repre$entative or lhe class, and 
its attorney, X.Y ., as counsel for the c lass. The class consists or those persons 
and entit ies throughout the United States ~nd its territories (other than (widget) 
manufacturers and companies owned or controlled by them) that since 
~~~-----.-,, 19~ have purchased (widgetsl directly trom the 
defendants or other (widgetJ manuracturers. 

E.steblishmenl by the court of this class does not mean that any money or 
Injunc tive relier will be obtained ror purchasers of [widge ts}, for these are 
contested l$Sues which have not been decided. Rather, the ruling means lhat 
the ultimate outcome of this l awsuit-whether favorable to the plointif(s or to 
the defendants-win apply In like rnanner to the c lass memberSi that is, to all 
l widget] buye:rs described above who do not timely elect to be excluded from 
the class. 

'nle cl ass is limited to those pe.rsons and comp1;mles that have made at least 
one purchase of (widgetsl since ~~=~==~.,--, 19___, dlrectJy from the 
detendant$ or some other compony which manufactures (widgets). I f you have 
bought ( widgets) during the period only from other sources (for exampl e, from 
dealers or retflilers), you ar c not a ffl(lfflbor of the c loss on whose behalf this 
suit win be maintained and any c laims you desh'c to mal(e against tho defendants 
must be presented independently by you. 

Election By Class Members 

I f you fit the above description or a c lass fnember , you have & choice whether 
or not to remain a member or the c lass on whose behalf this suit is being 
maintoinod. Either chofoe will have Its consequences, which you should understand 
OOfore making your decision. 

• 

• 
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If you want to be excluded from the c lass, you must complete the 
ene!C)S(?d Corm (1•£xclusion ll.equest") and return It to the "Committee 
of Counsel, Wldfet Antitrust Litigation, P.O. Box __, 
~-~--------- --~~J" by mall postmarkea no 
later than , 19 • By making this C!leetion 
to bo excluded, {1} you will not share In any recovery that might be 
paid to (widget) p-urchasers os a rosult or trial or settlement of this 
lawsuiti (2) you will not be bound by any decision in this lawsuit 
favorable to the defendants; and (3) you may prcs-0nt any claims you 
have against the defendants by filing your own lawsuit or you may seek 
to intervene in this lawsuit. 

If you want to remain a member or the class. you should NOT file the 
11£xclusion Request" and are not required to do anything at this time. 
By remaining e class member, any cla ims against the defendants for 
damages under the (ederal antitrust laws arising from the defendants' 
conduct as alleged by the closs reprcsontativc will be. determined In 
this case and ctJnnot be presented in any other lawsuit. 
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Rights and Obligations or Class Members 

(f you remain 8 memoor of the c lass: 

• 

• 

• 

• 

A. 8 . Co. and its attorney, X. Y., will act as yoor reprosentative a nd 
coultS(!l for the presentetlon of the charges against the defondants. I f 
you desire, you mt1y appear by your own attorney. You may also S<!Ok 
to intervcoo individually and may advi.st'! the court lf et any t ime you 
consider that you are not befng fairly and adequately represent<l:d by 
A . 6 . Co. and Its at torney. 

Your participation In any r~overy whfch may be ObtainOO from tho 
defendants through trial or settlement will depend upon the results of 
this lawsuit. rr no reeovery is obtained for the c~ss, you w111 be. 
bound by that result a lso. 

You may be required as a condition to participating In any recovery 
through scttlomont or trial to present evidence respecting your purchases 
or (widgets}. (You sJlould, therefore, preserve invoices and other records 
reflecting these purchases.) 

You will be e1Hitled to notice of any ruling reducing the size or the 
class and also to notice or, and an opportunity to be heard respe<:ting, 
any proposed settl ement or dismissal of the class claims. (for this 
reason, a.s well as to participate in any recovery, you are requested 
to notlry the "Comm1ttee or Counsel" of any corrections or changes in 
your name or address.) 

f urther Proceedings 

(As noted, the essential allegations or the charges against the defendants are 
donied by them. Because of the substantial discovery and other pretrial 
proceedings that remain to be done, trial of the case is not likely to occur 
before , 19 • You may communicate with Cl ass 
Counsel it you have evidence you believe would be helpful to establishment of 
the class c laims and you may be asko-d by the par t ies to provld<! Information 
relevant to the case .) 

Addit ional Information 

Any questions you have concerning tho matters contained in this notice {and 
any corrections or changes of name or address) should not be made to the c:ourt 
but should be dfrected in writing to: -

Committee of Counsel 
(Widget Antitrust Llllgatlonl 
P. O. Box ________ __, _, ---
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If you decide to remain a member of t he class and wish to communicate with 
Class Counsel as your attorney in this litigation, you may do so by writing or 
celling , 

X. Y ., Esq. 
Attorney at I.Jaw 

~~~~-~-~~· __, ---Telephone: (_ ) ____ _ 

You may, or course, seek the advice and guidance of your own attorney Ir you 
desire . The. pleadings and other records in this litigation may 00 examined aod 
copied at any time during regular otfice hours at the office of the Clerk, Federa l 
Courthouse, ____ _____ _, _____________ _ _ 

Dated: 

Reminder as to Time Limit 

If you wish to be excluded rrom the class on wh03e behalf 
this acUon ls being maintained, return the COfl'l'leted 
"Exclusion R~l" to the Committee of Counsel by mail 
postrMtked on or before ________ 19_ 

U, V ., Clerk 
Unitc.d States District Court 
Federal Cour thouse 

Enclosure: 
Exc lusion Request 
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REQUEST POR EXCLUSION 

Read the EnclQSed Legal Notice 
Caretully Betorc Fill.Ing Out This Porm 

S 41.41 

1'he undersigned does NOT wish to remain a member of the plaintiff class certified 

in the case of A. 8. Co. v. C. D. Inc. et al.1 CA -------~ In the 

United States District Court for the _ ______ District of _____ __ 

Date, _ ___ _ _ ___ _ 

(Print name and address of company) 

(Signature) 

(Print neme of person signing) 

(Print title of person signing) 

If you want to exclude yourself from the class, you must fill in and return this 
form by maHlng before -------~ 19__, to: 

Committee of Counsel 
Widget Antitrust Litigation) 
P. 0. Box 

A separ4te request for exclusion should be completed and tlmeJ,y malted for each 
e.ntity electing to be excluded rrom the class. 

397 



S 41.41 Semple Notice of Class Cer tification-Publication MCL 2d 

398 

In re: 

(Attachment 8) 

UNITED STATES DISTRICT COURT 
_____ DISTRICT OF ___ _ 

) 

( WIDGET ANTITRUST) LITIGATION 
) Master Pile No. _ __ _ 
) 

PUBLISHED NOTICE OF C LASS ACTION 

This notice may affect your rights. 
Pleue read care tu.llY. 

TO: Purchasers or (Widgets) 

Your rights may be affected by a lawsuit pending In this court 1 ClvH Action 

No. - ------' 

The plaintlrt, A. B. Co., charges that since -~~---''19 the 
defend.ants, C . D. Inc., E. F. Inc., a nd O. H. Inc., have unlawfully agr~mol"l8' 
themselves and with other (widget) manufacturers to restr ict price competition 
In 01e sale. or (widgets] and that, as a result, buyers of [widgets) have paid hlgher 
prices than they otherwise would have paid. The plaintiff asserts that under 
the ft?deral antitrust lows these defendants are legally responsibl e to the purchasers 
for three t frnes the amount of the claimed overcharges, as well as for attorneys' 
tees and costs, end the plaintitC also asks that they be prohibited Crom continuing 
tho alleged conspiracy. The defendants deny these charges. Tho court has not 
ruled on the merits of the chugas or of the defendants' denials and other defenses. 

The court has, however , condltlonally ruled lhft t this lawsuit may be maintained 
as a ct.aim on behalf of a c lass consisting of all persons and ent ities throughout 
tho Unlted Sta tes and its terr itories (other than [widget) manufacturers and 
COJT(>anies owned or controlled by them) that since~-~=--~~.....; 19 
have purchased (widgotsJ directly from the defendants or other {widged 
manufac turers. 

Persons and entities that have been Identified as possible members or this 
class are being advised by mail of their r ights with respect to the lawsuit 
(including the r ight to exclude themselves from the Cla$S if they desire), This 
notice is being published because some cl ass members may not receive the malled 
notice . er you are (or may be) a member or the cl.asS but do not receive lndividUal 
notice or your r ights by ----------'' 19 ___J you are requested to notify 
the 1:1committee of Counsel, Widget Antitrust Litigation, P. 0 . Sox __,---=
- ----------''n giving your cor rect name and c urrent address. 
You will then be mailed a more detailed explanation of your rights in this 
litigation and be placed on the malHng 11st tor any future notifications regarding 
the suit. 

U. v., Cler l( 
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41.42 Sample Order and Notice of Class Settlement. 

(CAPTION) 

ORD£R NO. 
(Order ro.- Hearing on PropoSed Cla$3 Settlement) 

It Is ORDERED: 

1. Proposed Settlement. The proposed settlement between thB plaintiff 
class and the defondants appears, upon preliminary review, to be within the range 
of reasonableness and accordingly shall be submltted to the class members for 
their consideration and tor a hearing under .Fed. R. Ctv. P. 23(e). 

2. Rearing. A hearing shaU be held In Courtroom __, UnHe-d States 
Distrlc-t Courthouse, --------,..--.,,J• -==~==- at .m., 
on , 19_. to consider whether the settlement 
should be given rlnal approval. 

(a) 
considered 
19_.Y 

will be Objections by cl.ass members to the proposed settlement 
if filed In writing with the Clerk on or before -------

(b) At the hearing, class members may be heard orally in support or 
or in opposition to the settlement, provided such persons file with the Clerk 
by ==~~=~.--'' 19...,....... a written notificat ion of the desire to appear 
personaUy, indicating (It m opposition to the settlement) briefly the nature 
ot the objection . 

(c) Counsel for the class and for the defendants should be prepared 
at the hearing to respond to objections filed by c lass members and to provide 
other information, as appropriate, bearing on whether or not the settlement 
should be approved, 

3. Notice. The parties to the proposed settlement Shall by 
J 19__. cause to bo malled In the name of the cler-k by first 

~.1~.~,.~mo~irl,-p~os-·~ta.,gc prepaid, to members of the class (who did not timely elect to 
be excluded from lltlgatlon) a notice in substantially the same form es Attachment 
A. (Notice or the proposed settlement (e.nd of the rights of class members to 
object to the settlement) shall also be given by publication In the following 
manner:----------------------------· 

Dated: 

Attachment: A--Notice 
United States Dls&lcf Judgi 

399 



S 41.42 Sample Order-Class Settlement MCL 2d 

Notes: 

1/ In some cases the court has required that a copy ot objections atso be malled 
to a l)OSt office box to facilitate inspection by counsel. 

In ro: 

(Attachment A) 

UNITED STATES DISTRICT COURT 
______ DISTRICT OF ___ _ 

) 

(IYIOGET ANTITRUST] LITIGATION 
) Master file No. ___ _ 
) 

NOTICE OF PROPOSED CLASS SETTLE MENT 

1'0: Purch.asers of (Wi dgets) who are members of 
the plaintiff class In CA ______ _ 

A lawsuit pending ln this court (CA ~---) involves a claim by A. 8. 
Co, (the plaintiff) truil C. 0, Inc., E. P. Inc., and G. H. Inc. (th8 defendants) 
viola t(!d federal antJtrust laws by conspiring among themselves and with tho other 
{widget] rnanutacturers to the damage or thos.o buying (widgets) arter 

, 19 • The court ruled that this case was to be maintained 
·o-n~ ba~h-a~lf~ o~r- .- c~la- ss consisting or all persons end entities throughout the United 
States and its territories (other than [ widget) manuractuters and companies owned 
or controlled by them) which after --~------,-• 19__, bought [widgets] 
directty rrom a (widget) manufacturer. rf you are such a purchaser, you should 
have rcceivc<I a notice dated ~--~=....,,-1• 19 advising you of the 
certification of this class and of your rights as a tnefl'lber or the class. 

The purpose of this notice is to advise you of the status of the lawsult, 
including a statement of your rights with respect to a proposed settlement or 
the case. 

Terms of Proposed Settlement 

Subject to court approval, the plaintiff and defendants have agreed on a 
&ettJement under which C. D. Inc.,£. P. Inc., and G. U. Inc. will pay the amounts 
ol $-~~=~,-1 $ -.-=-~ and $ ----~ respectively. These 
payments will be In final settlement of all claims by cLe:ss members against the 
defendants for violat ions of federal antltrust laws in the sale of (widgets) from 

.., 19__, to . 1 19 • The defendant's do not 
-• "dm=l,,-on'"y- w""r-o""ng_do.,,lng or liability on their part; tho proposed settlement with them 
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is a compromise of disputed claims and does not mean that they or t1.ny other 
(widget] manufacturers 6re guiJty or the charges made by the plaintiff. 

Thls settlement fund, totalling $,,_===~-_, win, after reduction for 
such fees and expenses of the Class Counsel as may be allowed by the court, 
be distributed to class members (who have not elected to be excluded from the 
class) In a method to be determined by the court. 'l'he court has not fixed the 
amount of rees and expenses to be allowed or determi"ed the precise method of 
aHocatlng and distributing the net settlement fUnd to cla-ss members. However, 
Class Counsel has indicated that the total fees and expenses to be requested 
(Including amounts in connection with distribution of the settlement fund) will 
not exceed $ 1 and that the method to be proposed for aHocotlnw 
th6 net settlement funds will be bosed on the total amount paid to [wi dget} 
manuracturers ror (widgets] b,)' class members during the period from 1 
19 to _____ _, 19 . [Although the amount to be distributed to 
indivraua.l class members cannolbe accurately determined until fees and expenses 
have been fixed1 the method for allocation determined, ond more complete 
Information obtained regarding widget purchases by all class members, Class 
Counsel estimates that the net recovery by c lass members should be In the 
approxjmate range of _ to % of the gross amounts paid by them to widget 
manufacturers for widgets dur'Tng the applicable perio<l.1 

Settlement Hearing 

The court win hold a hearing in Courtroom _..; United States District 
Courthouse, ____________ _, at -,--- .m on .,....,.....,,.=--,-='' 

19__. to determine whether, as recoM.inen~d by 6oih class 
counsel and the class representative, it should approve the proposed settlement. 

Objections to the propoSed settlement by c)ass members (who have not 
Pl'Cviously elected to exclude themselves rrom the class) wHI be considered by 
the court, but only it $UCh objections are filed in writing with the Clerk by maiJ 
postmorked before _______ .., 19_. Attendance et the hearing is not 
necessary; however I class members wishing to be heard orally In opposition to 
the proposed settlement should indicate ln their written objection theh' i ntention 
to appear at the hearing. 

Cla$5 members who support the proposed settlement do not need to appear 
at the hearing or take any other action to Indicate their t1pproval. 

Further Proceedings 

If the setUement is approved by the court, procedures wiU be establlshed to 
eiscertaln the amounts of (widget) purchases made by c lass members and einy other 
illtormation needed to apportion and distribute the settleme,,t fund. Class Counsel 
believes that, unless delayed by appeals or unforeseen events, this dlstrlbutton may 

401 



S 41.42 Sample Ordcr-CJass Settlement MCL 2d 

402 

be made by .--::::--=.rr===-=' 19 _ . You should preserve records relating to 
your 1)urchases of lwidgetsJ during the period covered by the settlement. 

I( the settlement Is not approved, the case will continue to be prepored for 
trial or other judJcial resolution of the claims a nd defenses. (Trial <or certain 
lssues in the case) Is presently scheduled ror===--==-.:c-::-:-:' 19___; depending 
upon the re$\lltS of that ttlsl, forther proceedings may be nec<!ssary before the 
case is tlnally resolved.) 

Additional Information 

Any questions you have about the ma,tters in this notice should not bo directed 
to the court but may be directed by telephone or letter to: -

X. Y ., Esq. 
Class Counsel, Widget Antitrust Litigation 

Telephone: (_ } _ __ _ 

or 

S. T., esq. 
Oetendont's L<:tad Counsel, Widget Antitrust Litigation 

Telephone: ( __ ) ___ _ 

You may, of course, seek the advice and guidance of your own attorney if you 
desire. The pleadings and other records in this litigation, including a complete 
copy or the proposed settlement agreement, may be examined and copied at any 
time during regular office hours at the office of the Clerk, Feder.at Courthouse, 

Reminder as to Time Limits 

If you wish to object to the proposed $eltlement, file your 
with the Clerk of the court by mail postmarked before _ _____ _, 
Include any re~t to be heard orally at the hearing. 

written objection 
19 

Dated: 

U. V., Clerk 
United St8tos District Court 
Federal Courthouse 

-



) 

J 

MCL 2d FORMS At-11) SAMPLES S 41.42 

In re: 

(Alternate Attachment A) 

UNITED S1'A'l'ES DISTRICT COURT 
_____ DISTRICT OF ___ _ 

) 
) Master File No. ___ _ 

[WJl)GET ANTITRUST) LITIGATION ) 

NOTICE OF PROPOSED CLASS SBTl'LEMENT (PARTIAL) 

'l'O: Purchasers or [Widgets\ who are members of 
the plaintiff •lass in CA _ _____ _ 

A lawsuit pending in this court (CA ---~ ) Involves a claim by A. B. 
Co. (the plaintifO thal C . 0. lne., E. F. lhC., and G. H. Inc. (the defendants) 
violated federal e.ntih·ust laws by conspiring among themselves end with the other 
(widget) manufacturers to the damage of those buying (widgets) atter ---~~---,-1, 19__,. The cour t ruled that this case was to be maintained 
on behalf ot a class consisting of au persons and entities throughout the United 
States and its territories (other than [widgetl manufacturers and companies owned 
or controlled by them) which after , 19 .-., bought ( widgets) 
directly trom a (widget) manufacturer. rt you ar-0 such a purchaserJ you should 
have received a notice dated , 19_. advising you of the 
certification or this class and of your rights as a member or the class. 

The purpose of this notice is to advise you ot the status or the lawsuit. 
including a statement of your rights with respect to e proposed settlement In 
tho case. 

Terms of Proposed Settlement 

Subject to court approval, the plaintfft and C. 0. Inc. havo agreed on a 
settlement under which C . 0. lnc. will pay tho amount of $---~--'' This 
payment wiU be In final settlement ot all claims by class membors against 
C . 0. Inc. ror violetlons of federal antitrust laws in the sale of {widgetsJ from 

19 to-~----~ 19 . C. O. Inc. doos not admit 
-•-•Y- w- ro_n_g~d~o~m-g_,or liabltity on its part; the proposed settlement with it is a 
compromise of disputed clahns and doe$ not mean that it or any other l widget) 
manufacturers arc guilty of tho charges made by the plaintiff. 

Tho settlement funds will be held for the exclusive benerlt of the cle1ss 
members (who have not elected to be excluded from the class), Including the 
payment of class counsel tot services rendered on behalf of the closs. Distribution 
to class members will not b8 made st this time and probt1bly will not be me.de 
until resolution of the class claims against the remaining defendants, E. r. tnc. 
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and o. H. Inc. (A pol·tlon or the funds moy, If permltted by the court, be used 
to defray the cost of conducting this litigation on behaJr or tho class members 
against· such remaining defendants .] The roJrness and ret1sonableness of the amount 
of lhls settlement, as well as of utilization or distribution of the fond, ere subject 
to the approval or the court; and the manner and method or distribution to the 
closs wlH be determined at IJ future time, e.tter provJdln& c lass members appropriate 
notice and an opportunity to be heard . 

Settlement Hearing 

The courl will hold a hearing In Courtroom ~ United States Di.stric t 
Courthouse, , et __ .m on 

1 
19__, to determine whether, as recoirunended by both class 

counsel and the class representative, It should approve the proposed settlement. 

Objections to th(! proposed settlement by class members ( who have not 
previously clnct@d to exclude themselves from the class) win be considered by 
the court, but only If such objections aro rlled In writing with the Clerk by mall 
postmarked before 1 19 • Attendance at the hearing is not 
necessary; however, class members wishlrito be heard orally ln opposition to 
the proposed settlement Should indicate. in their written objection their Intention 
to appear at the hearing. 

Class rn~rnbers who support the proposed sottleme-nt do not need to appear 
at the hearing or take any other action to indicate their approval. 

Further Proceedings 

The claims of the cJass: against E. F . lnc. and G. H, Inc. wlU continue to be 
prepared for trial or other judicial resolution whether or not the settlement is 
approved. If the settlement Is not approved, C. D. Inc. will remain as an additiona l 
defendant against whom these claims are tnade. If the set tlement is approved, C. 
D. Inc. will no longer be a defendant , a nd the amount paid by C . D, lnc . will 
be credited against any recovery obtained In the proceedings from the two 
remain ing defondants. (It should be noted that the claims made on behal t ot the 
class are based not only on purchases made rrom the throe defendants, but also 
on purchases made from other widget menufacturers; this will continue to 00 
true whether or not the settlement with C . 0. rnc. is approved.) 

Discovery is expected to be comploted by ----~--~ 19 • Trial 
(or certain issues Jn the case) is presently scheduled tor - , 
19,,_J depending upon the results of thar trial, further proceedings may be 
necessary before the case is finally resolved. Each of the defendants (Including 
C. D. Inc.) denies the essential allegations made against lti and the court has 
not dete.rmined the morits of these claims or the defenses. 
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Additional Information 

Any questions you have about the matters in this notice should NOT be 
directed to the court but may be directed by telephone or letter to: 

X. Y., Esq. 
Class Counsel, Widget Antitrust Litigation 

Telephone, (_) ___ _ 

ot 

$ , 'T'., Esq. 
Defendent's Lead Counsel, Widget Antltrust Litigation 

Telephone, !_) ___ _ 

You may, of course, seek the advice and guidance of your own attotney If you 
desire. The pleadings and other records: fo this litigation, including a complete 
copy of the proposed settlement a-grcement , may be examined and copied at any 
time during regular office hours at the otrice or the Clerk, Federal Courthouse, 

Reminder as to T ime Limits 

U you wlsh. to object to the propo&ed settlement, file your written objecUon 
with the Clerk of the court by mail postmarked before ______ _, 19 • 
Include any request to be beard orally at the hearing. 

Dated: 

u. V ., Clerk 
United S tates District Court 
Federal Courthouse 
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(CAPTION) 

ORDER NO. 
(Certifying Clas"s and Setting Hearing on Proposed Settlement) 

In accordance with the findings and ooncluslons contained in the Opinion Hied 
concur rently herewith (omitted], it ls ORDERED: 

ClaS3 Certification. C iviJ Action No. -......,,,.,.,...,,-, styled ._,..,..,...,.,...,....,.,.,.,. 
, shall i;;; maintained as A class 

"°ac"t"io"n,-o"n-,,bo°"l">a"'l.,.t-o-,r'""""th"e,--,fo"l""lo"w.,.i"n"g-c°"l"a"ss,-07/.,p"l"°a"in..,.;.tirfs: 

[Describe class in object ive term$ to the extent possible. For 
example, "All persons and entfties throughout tile United States 
end ifs territories (other than widget manufacturers and 
entitles owned or controlled by them) thet, between 

19 __. and -=,...,.==-,;:-.,.-,,..• 19 __, 
have purche:,sed widgets directly from any of the defendants 
or any other widget manurac lurer •11) 

with respect to the following cause(s) or action: 

[De-scribe c lass claims as precisely as possible. For example, 
0 Any c laims for damagos or Injunctive relief under federal 
antitrust laws premised upon an a lleged conspiracy among 
widget ,nanuCa.cturers to restrict cofT1)(!tition ln the 
manufacture, distribution, and sale of widgets by setting the 
minimum prices charged for widgets between 

19._, end _______ _, 19_."l 

2. Class representative; clu:s counsel. [A. B. Co.I is designated as class 
representative and (X. Y .) ts designated as counsel tor the class. 

3. Ei:clu.sfon. Class members may e xclude themselves from the class by 
flllng with the "Commi ttee ot Counsel" by , 19._, the- Corm 
appended to Attechment A or some other appropriate written indication that they 
request exclusion from the class. Class counsel and -.------~---. 

are designated as a Committe~ ot Counsel to arrange tor e post 
-o•rwrl-ce_bo_x-and to rec.eive and tabulate requests for exclusion. 

4. Proposed Settlement. The proposed settlement between the plaintiff 
class and the defendants appears, upon preliminary review, to be within the range 
or reasonablenC.$8 and accordingly Shall be submitted to the class members for 
their consideration a.nd for a hearing under Ped. R. Clv. P. 23(e). 
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5. Hearing. A hearing shall be held in Courtroom ~ United States 
District Courthouse,-------~~-'""'-~-,--~=-' ot ....,"""' _.m., 
on , 19,_.1 to consider whether the settlement 
shoold be given final approval. 

(a) Objections by class me1nbers (who do not timel y elect to exclude 
themselves from the cless) to the proposed settlement should considered If 
riled In writing wtth the Clerk on or before ______ _, 19 • 

(b) At the hearing, class members (who do not t1mely elect to exclude 
themselves from the class) may be heard orally in support of or in opposltlon 
to the settlement, provided such persons me with the Clerk by ~~~-,~ 
~ 19__, a written notification of the desire to appear personally, indicating 
(H in opposition to the settlement) briefly the nature of the objection. 

(c) Counsel for the class and for the defendflnts should be prepared 
at the ho.aring to respond to objections filed by such class members end to 
provide other information, as appropr1ate, bearing on whether or not the 
settlement should be approved. 

6. Notice. 

(a) Class Counsel shall by 1 19__, cause to 
be mailed in the name of the Clerk by first class mail, PQStage prepaid, to 
oll class members who can be ident ified through reasonable efforts a notice 
in substantially the same Corm as Attachment A. In addition to class n\8mbcrs 
Identified through an examination of defendants• records, this notice will also 
be mailed to persons who are members of (National Widget Dealers Trade 
Association.} 

(b) Class Counsel shall cause to be published a notice in substantially 
the same form as Attachment 8 tn the following manner ________ _ 

7. List of CJ.us Members. Class counsel will file wH'h the Clerk by 
• 19__, an atrldavlt ident i fying the persons to whom notice 

'h_a_s_b_c_e_n_m_ai~le_d_' -.-.~a who have not timely requested &xclusion. 

Dated: 

Attachments: 
A-Notice 
B-lomitte<ll 

19_ 

United States District Judge 
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In re: 

(Attachment A) 

UNITED STATES DISTRICT COURT 
DISTRICT OF ------ ----

) 

[WIDGET ANTITRUST) LITIGATION 
) Master PUe No . 
) - - -

NOTICE OF CLASS ACTION AID> PROPOSED SETTLEMENT 

'Ibis notice may aftttt your rights. 
Please reed carefully. 

Si usted desea obtener une copia de este documento legal en 
Espaftol, favor de actua.r inmediatamente y escrlblt a ' 'Committee 
o( Counsel, P.O. Box -J _ ___________ " 

TO: Purchasers of (Widgets) 

Your r ights may be affected by a lawsuit pending In this court, Civil Action 
No. - ----

A. B. Co. (the- cofl1)8ny bringing the lawsuit) charges that since 
_,19--' C. 0. Inc., £. P. lnc., snd 0. H. Inc. have unlawfully agre:Ce:::ar::,-:::moc::-:,ng" 
thcmse.lves and with other (widget] manu facturers to restrict price competition 
in the sale of (widgets) and that, as a result, buyers of (widgets) have paid higher 
prices than they otherwise would have paid. It asserts that under the teooral 
antitrust law$ these companies aro legally responsible to the purchasers tor three 
times the amount of the claimed overcharges, as well as for attorn~ys' tees and 
costs. A. B. Co. (the plalntlfO also asks that the three co~nies (the defendants) 
be prohibi ted from continuing the alleged conspiracy. The defendants deny these 
elalm.ci and charges. 

The court has not ruled on the merHs ol the plaintiff's charges or on the 
denials and other defenses made by the defendants:, However, some matters have 
arisen during the preparation ot this case for trlal that affect purchasers of 
( widgets) who were not previously par ties to the lawsuit. The purpose of this 
notice is to advise you (who have been Identified as possibl y such a purchaser) 
or thesB events, including a proposed settlement ot the case, and their pot~nt1111 
effect on your rights. 

Class Action RuUng 

The court has condi tionally ruled that this lawsuit may be maintained as a 
claim tor triple damages, i njunctive l'"elJcf, attorneys• tees, and costs not only by 
A. B. Co., but etso on behalf of e class consisting or certain other buyers or 
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(widgets). The court has named A. B. co. as representative or the class, and 
its attorney, X.Y., as counsel tor the class. The class consists or those persons 
and entities throughout the United States and its territories (other than {widget) 
manufacturers and companies owned or controlle<I by them) that betwo.en 

1 
19 and , 19.-, have purchased 

"( ,,-.~,d~ge-,-ts~1-a~1-,eo~t~ly....,r-'rom { wh1g'etl manu r acturers. 

Establlshment by the court of this class does not mean that money or Injunctive 
relief wiU be obto,lnad for purchasers of [ widgets], for these are contested (ssues 
which have not been decided. Rather, the ruling means th.at the ultimate outcome 
of this lawsuit-whether favorable to the pl.ainti!(s or to the defcndants-wm 
apply ln like manner to the class members; that Is, to all {widget) buyers described 
above who do not tlrooly elect to be excluded from the class. 

The class i$ limited to those persons and companies that have made at lea.st 
one purchase of {widgets) between 1 19__J and-.--,-.....,~ 
~,..,..-.,..-,, 19---> directly from ( widget) manufacturers. Jt you have bought 
(widgets} during the period only from other sources (tor example, from dealers 
or retailers), you are not a member of the cla.ss on whose bohalr thls suit will 
be maintained and any claims you wlsh to make against the defendants must be 
presented independently by you. 

Election By Class Members 

1! you fit the above description of a class member, you have a choice whether 
or oot to remain a member of the clus on whose behalf this suit Is being 
maintained. Either choice wlU have its consequences, which you should understand 
before mAklng your declslon. 

• If you want to be excluded from the class, you must complete. the 
enclosed form ("Exclusion Request") and return it to the "Committee 
of Counsel, Widget Antitrust Litigation, P.O. Box _j 

1 -~~-.," by mall postmarked no later ~ih~a_n _________ , , 19_. ay making this election to be 

excluded, h) you will not share in any recovery that might be paid to 
[widget) purchasers as a result or trial or settlement of this lawsuit; 
(2) you will not be bound by any decision in this lawsuit favorable to 
the defendants; and (3) ,you may present any clelms you have against 
the defendants by filing your own lawsuit or you may seek to intervene 
in this lawsuit. 

• IC you want to remain a member or the class, you should NOT file the 
11Exclusion Request" and are not required to do anything at this time. 
By remaining a class member, any claims against the defendants for 
damages under the federal antitrust taws arising from the defendants1 

conduct as alleged by the cla$$ representative will be determined in 
this case and cannot be presented in any other lawsuit. 
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RJghts and Obligations or Class Members 

If you remain a member or the clesst 

• A. B. Co. and its attorney, X. Y., will act as your representative and 
counsel for the presentation or the char-ges against the defendants. If 
you desire, you may appear by your own attorney. You may al.so seek 
to irl tervene Individually 4nd may advise the court if at any time you 
consider that you are not being fairly and adequately represented by 
A. 8 . Co. and its attorney. 

• Your participation in ony ~overy which may be obtained from the 
defendants through trial or settlement wHJ depend upon the resu.lts of 
this lawsui t. I f no recovery is obtained for the cle;ss, you will be 
bound by that result also. 

• You may be required as a condition to part icipating Jn any recovery 
through settlement or trial to present evidence respecting your purchases 
of [widgets). (You shOuld, therefore, preserve invoicos and other records 
reflecting these purchases.) 

• You will be entitled to notice of a.ny ruling reducing the s ize of the 
c lass and also to notice of, and an opportunity to 00 heard, respecting 
any propooed settlement or dismissal of the class claims. (For this 
reason, as wen as to participate In any recovery, you a re requested 
to not1fy the "Committee of Counsel" of any corrections or changes in 
your name or address.) 

't'erms of Proposed Settlement 

Subject to cou.rt approva l, the plaintiff a nd de fendants have agreed on a 
-settlement of this ease under which C . 0. Inc ., E. F. Jnc ., a nd G. H. Inc . wlll pay 
to the class mcmbeNi (who do not timely elect to exclude. themselves from the 
class) % of the net sales price (after all di$C.OUnts end allowances) paid to 
them by such class members for {widgets) between •===-==-:.:=' 19__., a nd 
= """= = -:,-.:--..,:!' 19 • Under the proposed settlomenf, the defendants have 
also agreed to dlscontiiiue the practice of 
and to pay the fees and expenses of c lass co""un"s"e'°l,-.X-.'Y'.-,'l"n""s:cu"c"h"'•"mo=u"n"'t"'03c::--"th"'• 
court may determine. Detel.ls or the distribution, including a ny requiremc?nts for 
verification or these 1)urchases, will 00 determined by the court. 

The derendants do not admJt any wrongdoing or liability on their part ; t he 
proposed settlement with them Is a corrc:,romlse of disputed c laims and does not 
mean that they are guilty of the charges made by the plalntirr. Jf approved, 
the set tlement will discharge the defendants from any further liability to the 
class members for the conduct alleged by the ploint ifr. 

Settlement Hearing 

The court will hold a hearing In Courtrc>om _, United States District 
Courthouse, ____________ _, at .m on ___ ____ ..., 
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19__, to determine whether, as recommended by both class 
counsel and tho class represenl't1tlve, it should approve lhe proposed settlement. 

Objections to the proposed settlement by cless members (who do nol timely 
elect to exclude themselves Crom the class) will be considered by the court, but 
only If such objections are £iled in wrH lng with the Clerk by rnall postmarked 
before ,.......,,.=-==~~-1 l9 • Attendance at the hearing Is not necessary; 
however, class members wishingTo be heard orally in opposition to the proposed 
settlement should indicate ln their written objection their intention to appear at 
the hearing. 

Class members who support the proposed settJemcnt do not need to appear 
et the hearl~ or take any other action to indicate their approval. 

f'urther Proceedings 

If the settlement i~ approved by the court, procedures wlll be established to 
escerteln the amounts of widget purchoses made by class members and any other 
information needed to make distribution of the settlement. Class Counsel 1>81icves 
that, unless delayed by appeaLS or unforeseen events, this djstributlon may be 
made by ==--~==,,-,,' 19_ . You should preserve recordS re lating to 
your purcfia.ses of widgets during the period covered by the settlement. 

If the sett lement is not approved, the case will cont inue to be pre-pared for 
trial or other judicial re.solution of the clf.1lms and defenses. The case ls nol 
expected to be ready for trial before _-----,,,,,------,-d 19__, as subStantfal 
discovery remains to bo conducted. Depending upon the results of the trial, 
further proceedings may be necessary berore the case is finally r e.solved. 

Addlttona.l Information 

Any questions you have about the matters contained in this notice (and a ny 
corrections or c11angos or name or address) should NOT be ma<Je to the court 
but should be directed in wrlt1ng to: 

Committee of Counsel 
I Widget Antitrust Lit igat Ion) 
P. O. Box ________ ..., _, ---

If you decid8 to remain a member of the c1ass and wish to communica te wlth 
Class Couosel as your attorney in this litigation, you may do so by writing or 
calling : 

X. 'f ., Esq. 
Attorney at Law 

~~-----.-~-'' __, ---Telephone: (_) ___ _ 
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You may, of course, seek the advice and guidance or your own attorney if you 
desire. The. pleadings and other record$ in tl'\is litigation, including e complti te 
copy of the proposed settlement agreement, may be examined and copied et any 
time during regular office hours a t the office of the C lerk, Federal Courthouse, 

O.ted: 

Reminder as to T ime Limit 

lf you wish to be excluded f'rom the class on whose behalf 
lh\s acfion is being maintained, return the completed 
"Exclusion Request" to the Committee of Counsel by mail 
poStmarked bc!ore _______ _, 19_. 

If you wbh to remain a member of the class but want to 
object to the proposed settlement, rue your writte n objection 
with the Clerk or the court by mail postmarked bafo~ 
e-r-rr-==-c'' 19 • Include any reque~t to be heard orally 
al the hearing. -

U. V., Clerk 
United States Distrlec Court 
F'edersl Courthou~ 

£nclosure : 
Exclus ion Request (Omitted; see S 41.411 
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41.,U Sa(lt)le Order-Approving Settloment; Clllims Procedul"e. 

ORDER NO. 
(Approving Settlement; Claun., Procedure) 

In occordanee with the rlndlngs and conclusions contained in the Opinion filed 
concurrently herewith (oinlttad)J It ls OR.DERED: 

L. Approval or Settlement. The settlement is, arter hearing, determined 
co be fa ir, reasonable, and In the bost interests of the class. It is, therefore, 
approved. By separate order (omitted), this action wlll be dismissed wHh prejudice, 
each side to bear Its own costs. 

2. Award or Pees and Expenses. In aceordan<:e with the findings and 
conclusions contained in the Opinion tomitted), X. Y. ls awarded $-~~-~ 
as compensation and $ ~~~~-~ as reimbursement Cor expenses, to be paid 
(from the settlement fund) [by the defendants). [Application Cor an award Crom 
the settlement fund of additional fees and expenses in connection with rurther 
proceedings. Including administration and distribution ot the settlement tund, may 
be made to the court.) 

3. Administration a.nd Distribution of Settlement Fund. 

(a) Investment. [After payment ot counsel fees and expenses as 
awarded by the eourtJ the settlement fund shall, pending distribution to class 
members, be held In Interest-bearing Investments to be approved by the court 
rro1n time to time. 

(b) Allocation. The (net) settlement fund shall be allocated among 
the class members in proportion to their "qualitled purchases," which means 
the net sales price (a[tcr discounts and allowances) paid by them to (widget] 
manufacturers Cor [widgets] from ______ -' l9__J to ______ _ 
__, 19_. 

(c) Claims; proof or purchases .. !/ Unless extended by the court (or 
the special master) class members shall ha\'e until , 19.--l 
to submit claims de-tailing, with appropriate support"in_g_p-,00-1-, -t-he-;-,-•~quallnea 
purchases." 

(d) Special rMSter.Y ----~---------- Is 
oppointed as speclal master under Ped. R. Civ. J>. S3 to review, tabulate, and 
(as appropriate) audit clal® made by class members. The special master shall 
establish procedures to consider disputes regarding eligibility of persons to be 
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members of the c lass and regarding the a.mount of ~qualified purchases"' by 
such persons. The flndJngs and conclusions of the special master identifying 
the class members, their re.spoctlve "qualified purchases," and their all0<=able 
sha.res of the settlement fund shall be reported to the court under Fed. R. 
Clv. P. 53(e)(2) as soon as Is practicable. Compensation and expenses of the 
special master will 00 paid from the settlement fund in such amount as the 
court may determine to be fair and reasonable. 

(e) Distribution.. The net settlement fund, wi th interest, shall be 
distributed to class members as soon as practicable after the amounts to which 
each ls entitled has been determined. 

4. Notice. Class counsel shall by =~=.,....=='"' 19_, cause to be 
mal.led fn the name of the Clerk by rirst class mail, postage prepaid, to members 
or the class (who did not timely elect to be excluded from litigation) a notice 
in substantially the Saine form as Attachment A. (Notice in substentiaHy the 
same form as Attachment 8 shall atso be given by pub11catlon tn the following manner ___________ ..,.. ________________ _ 

5. Reserved powers of court. The court retains jurisdiction over the 
settlement of thls case and reserves the power to enter additional orders to 
effectuate the fair and orderly admlnlstrat1on of the settlement as may £rom 
time to time be appropriate, including the determination or persons to whom 
payment should be made In the event or death or dissotuHon end the right to 
set aside a portion of the net settlement fund not exceeding [$ J 
( % of t-he net fund) as a reserve for late claims and other contingencies and 
to determfne the app1·oprJate disposition or any portion of the reserve not 
distributed to the class members. 

Dated, 

Attachmonts: 
A-Notice 
8-Published Notice 

United States District Judge 

Notes: 

1/ If the facts on which the allocation is to be made may, in whole or in part, 
be esce"rtained from the de£endants1 records or other sources more conveniently than 
Crom the class members, the information from those records may be used o.s a basis ror 
the allocation, with provision being mode tor class members to supplement such 
i_nformation or challenge its accuracy. 

2/ These sample forms contain provisions generally suitable if a special master 
is appointed to administer the Mttlomcnt. In other cases, use of a Claims Committee 
or Magistrate may be appropriate. 

4H 
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In re: 

(Attachment A) 

UNITED STATES OISTRICT COURT 
_____ OISTRICT OF _ __ _ 

J 
) Ma.ster File No. ___ _ 

[ WIDGET ANTITRUST] LITIGATION ) 

NOTICJl OF METHOD OP DISTRIBUTION AND CLAIIIIS PROCEDURE 

TO: Purcha$erS of [Widgets] who ere members or 
the ph1int1rr class in CA _____ _ 

Status of Proot'!edings 

On _______ _,_,, 19_, an persons believed to be members of t he 
plaintiff class for whom addresses were available and who had not timely elected 
to exclude themselves from lhe class were notified of the proposed settlement 
or this llt1gatlon. Following a hearing on ______ _, 19_, this setUcmont 
was approved. 

'the amount received for the class from the defendants, after reduction for 
attorneys' fees a nd expenses, is $. _______ • Distribution of these funds, 
which are being held l!lt interest, will be made io class members as soon as 
feasible after the necessary Information has been obtained rrom the class members 
and appropriate orders are issued by the court. Barring unforeseen difficulties, 
this distribution should occur during (Summer) 1 l 9 _. 

The purpose of thls: notice ls to advise. class members or lhe procedure by 
which the settlement funds will ba distributed and to ascertain data necessary 
to make this distribution. 

Eliglblllty to Share in the ProceedS 

01strlbution will he made to a c lass or persons and entitles throu-ghout the 
United States and its territories (other than (widget) manufacturers and companies 
owned or controlled by them) which did not timely elect to be excluded from 
the class and which between ~ = --~-,,-• 19 and _______ , 19_, 
purchased one or more (widgets} directly from ~idgetl manuf3cturer. 

You are NOT eligible to file claims In this litigation or to share In the 
proceeds of the settlement if: (1) you are or httve been a (widget) manufacturer or 
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a company owned or controlled by such a manufacturer, or ('l) you timely elected 
to exclude yourself (roin the class In this case, or (3) you did not during the 
indicated period purcha.se (widgets) directly from o (wldgetl manufacturer. (If, 
for example, you purchaS<!d [widgets] during this period only trom a wholesa.ler 
01· retailer that was not a (widgell manufacturer, you are not eH-gible to participate 
in the settlement.) 

Plan or Distribution 

The net S4tt1ement fund will be distributed es follows: 

(1) The "qualified purchttscs" of each ellglbte class member wlll be 
determined. A "qualified purchase" means the net sales price (exclusive of 
transpor tation eh-1n·ges and after any discounts or allowances) paid by a class 
member to a (widget) m4nurocturer for [widgets) rrom;:-==:-=:-;~ 19........, 
to , 19 • The procedure by which the 11qua,lified 
purchases" or the class mem6ors wiU be determined is explained below. 

(2) The "qualified purchases" by all eligible class members win be 
totalled. 

(3) Each eligible class member's share of the net settlement fund to 
be distributed after payment of fees and expenses will be Its frac tional share 
of the fund where the numerator or the Craetion will be Its "qualified purchases" 
and the denominator will be the total of the "qualified purchases" by all 
eligible eJass members. 

Claims; Dooumontf1tlon 

To pa,rtlcipate In the allocation and distribution of the settlement fund, eligible 
class members must complete and sign, under penalties of perjury, the claim form 
attached hereto and mall it, first class mail, postage prepaid, before 
_______ _, 19---J to: 

Special Master, Widget Antitrust Lltlg9tion 
P. 0. Box 

You may be required <luring audit of the claims to provide appropriate supporting 
evidence (such 8,$ Invoices and purchase orders), and should therefore. preserve 
such r~cor~. 

It eny question is raised about your eligibility to participate In the settlement 
or the amount ot your "qualified purchases," you will be provided an opportunity 
to be heard In an eppropriate manner l>etote the Special Master appointed by 
the court to review, tabulate, and audit t"he claims. 
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Additional Information 

Any questions you have about the matters contained in this notice (and any 
corrections or changes or name or address) shou1d NOT b8 directed to the court 
but should be addressed in writing to: -

Special Master , Widget Antitrust Case 
P. O. Box 

telephone: ( _ _ ) _____ _ 

You ma.y also write or telephone: 

X. Y . , Esq. 
Class Counsel, Widget Ant itrust case 

telephone : {_) _____ _ 

You may, of course, also seek the advice and guidance of your own attorney If 
you desire. Employment of private counsel is not, however, required as a condition 
to par tlc1patlon In the settlema:nt and wlU 00 at your own expense . 

Court's Powers 

The court has rctalned jurisdiction over the settlement of this case, r-eserving 
the power to enter appropriate orders to effect1.1ate the fair and orderly 
admlnlstratlon of the set tlBment. These reserved powers include the right to set 
aside a port ion of the settl ement fund as a rl!serve for late claims and other 
cont ingencies. 

Reminder as to Time Limit 

You are not entitled to participate in the settlement unless 
you file your corq>leted claim form with the Special Master 
by moll po.,tmorked before _______ J 19 • 

Dated: _______ _ _ 

Enclosure: 
Claim Form 

u. V ., Clerk 
United States District Court 
Federal Cour thouse 

417 



S 41.44 Sa"l)le Claim Form MCL 2d 

418 

In re: 

UNITED STAT&$ DISTRICT COURT 
DISTRICT OF ------ ----

) 
) Master File No. 

(WIDGET ANTITRUST] LITIGATION ) ----

Claim Form 
(Complete both sides or form) 

{See instructions on back) 

Section I, Identification 

L, Business Name ot Claimant 

'2. Address 

3. City, State, ZIP 

◄. Telephone (__) _____ _ 
S. Other names and addresses used by claimant (including any predecessors) from 

19 to -~---~-~.,...., 19 • ([f you received 
more than one copy of th~ settlement notice, indicate the names and addresses 
to which they were sent): 

{Use additional sheets It necessary) 

6. Name, title, address, and telephone number of the Individual (If difterent from 
the. person signing this form) who ls most knowhtdgeable about claimant's 
purchases of (widgets) from _____ _, 19__, to _____ _, 19_ : 

7. Has. claimant ever been owned or controUed by a (widget) manufacturer? __ 
(If "yes", describe the circumstances below) 

(C00"4)1ete both sidos) 
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Section II. Widget Purchases 

Manufacturer 
Crom which 
purchased 

Date 
or 

purchase 

Number 
or 

widgets 

Net 
p,lce 

'l'ype/number 
of document 
reflecting 

rchase 

$ _ _ _ 

$ _ _ _ 

$ __ _ 

$ __ _ 

$ __ _ 

(Use additional sheets, It nE?eessary) 

I certify under penalty of perjury that to the best or my knowledgo, 
lnformation1 and belief the informeUon on the front and back of this claim (and 
any additional sheets) i.s true and correct and that this is the only claim being 
made with respect to these purchases. 

Doted: ______ __, 19 

• • 
• 
• 

Business Name ol C laimant 

Sy, 
7(S"'i"g-na- t'"u-,-e-o"'l..-au°'"t"'h"'"o-,i'",-e"'d-o"'fnt"lc""'e"r).--

(Prlnted name of oltlce.r) 

(Title and telephone number) 

Instructions 

Complete all items. Type or print all information (except for signature) . 
Attach additional sheets If space is Inadequate . 
Retain supporting docum~ntation (invoices, purchase orders, etc.) 
Mall first class, postage prepaid, before .--=~--_, 19__, to 

Special Master, Widget Antitru$t Litigation 
P. 0. Box __ _ 
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In r e : 

UNITED STATES DISTR ICT COURT 
DISTRICT OF ------ ----

Master File No. 

(A ttachmont Bl 

[ WIDGET ANTITRUST) LITIGATION 

) 
J 
) ----

PUBLISIIBD NOTICE OP SETTLEMENT DISTRIBUTION 

1'0: Purchasers or (Widgets) 

'rhe c less action charging C. D. Inc., E. f. Inc., and G. H. Inc . with viola tion 
of the fedora) an ti tr ust Jaws in the sale or [wJctget.s:J has been settled. Settlements 
with the defendants i n the total amount of s _______ have been approved 
by the court. 

If you purchased [widgets] directly from a { widget) manufacturer between 
~-~~~• 19__, and ' ~ 19__, you may be entitled to a 
share of the proceeds or the settlements. You are not, however, entitled to 
par ticipate in the settlement if you are or have been a (widget) manu facturer (or 
a company owned or controlled by such a manufacturer) or if you timely e lected 
to exclude your.s-0lf from the c lass. 

Notice of the me thod by which the funds win be distr ibuted, eligibility 
requirements, and tho action that must be taken by oliglbJe persons to obtain a 
share ot the proceeds was malled on ==-:c;-..::-;c-==:::' 19---' to all persons and 
ent ities previously idontiried as members or tho class. 

may be. a member or tho cl.ass but do not receive the mailed tr you are or 
notice by = ~ ~ ~ = = =~ Master, Widget 

19__, you should immediately noti fy the "Special 
Ant i trust Litigation, P. 0 . Box -J 

1
11 request ing a copy ot the notice and a claim form. 

•0e=1a-y~l~n-f~i~li-ng~ t~h~e~c~la~im~ °"'form descrlbed in the notice mllY reS'Ult In l0$$ or 
benefits to which you might o therwise be entitled. 

19_ 

U. V., CJerk 
United States District Court 
Federa l Courthouse 
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41,5 SAMPLll ORDERS COORDINATING MULTIPLE LITIGATION. 

41.51 Coordinating Proceedings ln Separate Courts. 

[CAPTION) 

ORDER NO. 
(Coordination with Proceedings In Other Courts) 

It appearing that [the above-styled cases} [ the cases Hsted on Attachment 
] share common Issues with, and will Involve common discovery with, certain 

cases pending in [list other court(s)) {tho "related actions") 
and that pretdal proceedings in all these cases should be coordinated lo ,wold 
unnecessary conf11cts and exr,ense, conserve judiciel resources, and expedite the 
disposition of all the cases, this court, after having consulted with counsel (and 
being advised that similar orders will be entered in such other court(s)!IJ, ORDERS: 

l. Designated Counsel.1' 

(a) Plaintiffs' Lead and Liaison Counsel. 
and --~~-~~~---~-...,.-'' are designatea 

-.-.~p~1~.~1n~1"'lr"r"'•s-1,-.-aa Counsel and Plalntltfs' Liaison Counsel, respectively, In 
thi$ court, with the responslbllltles prescribed in [Attachment 1 (MCL '2d 
S 41.:u, 111 1 and 1). They mey serve In similar capecltles In the related cases 
if so authorized or perinltted by tho courts in which such cases are pending 
and, in any event~ shall endeavor to coordinate activities in these cases with 
those in the related case$. 

(b) Defendants' Lial.$on Counsel. 
is designated to serve as Defendants1 Liaison Counsel wlth the responsibilit les 
prescribed in {Attachment 1 {MCL 2d S 41.31, 11 4). Defendants' Liaison 
Counsel may serve in a similar capa,clty In tho related cases it so authorized 
or permitted by such courts and, in any event, shall endeavor to coordinate 
acthtitles in these cases with those in the related cases. 

(c) Compensation. Attorneys desig'natcd as Lead or Llalson Counsel 
by thls court and the other courts shall be entitled to reasoneble compensation 
and reimbursement of expenses tor services performed in such capacities, 
equitably apportioned among the parties In these and the related case$ 
benefiting from such services. This court will cooperate with the other courts 
in making appropriate orders for such compensation if agreement cannot be 
reached between such counsel and the parties for whom they are acting. 
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2. Discovery,l/ 

(a) Joint Document Depositories. The document depositories 
prescribed in [Exhlbll I (MCL 2d S 41.35) shall be established ror <he Joint 
use of parties In these ind the related cases. {Subject to a.greement regarding 
the sharing or exp,enses,J counsel in the related cases shall have access to 
the documents in such depositories to the same extent as counsel in the ct1ses 
i n this court. Parties will not ·m•ke new requests for production of documents 
in these proceedings if Stich documents have already been produced and ere 
available to them In the related cases. 

(b) Confidential Documents. Counsel in the related cases shall have 
access to confidential documents produced under the Confidentiality Order 
entered in this court (see, e.g., MCL '2d S 41.36) on tho same terms and 
conditions as counsel in the ca$e.s in this court. Counsel in the cases In this 
court obtaining access to documents m&rked confidential under similar orders 
enterod Jn other courts shaU bo subject to the terins and conditions or such 
orders. 

(c) Depositions. Depositions of persons whose testimony wlH likely 
be relevant both in these cases and in the related cases should ordinarily be 
cross-noticed for use in all such cases. (The parties in the cases before this 
court are directed to show cause within 60 days why the depositloM previously 
taken In the related cases should not be usable in this court, subject to the 
right to conduct supplem@'ntal examination on a showing of need.) 

3. Consisteocy or RuJJngs. To avoid unnecessary conflicts and 
lncon$lstenc les in the rulings or this and the other courts on matters such as 
discovery disputes and scheduling conflicts, 

[Alternate 1-Deterral to Prior Rulings) 

this court will adopt a ruling already made on such matter 
by another court In a related case unleS$ a difrerent ruling 
Is shown to be mandated by the laws and rules governing this 
courl or ju$tified by particular circumstances or the cases 
berore this court , 

[Alternate 2-L<>od Cose) 

such disputes will Initially be presented in case no. 
, pending in (name or court) , 

"'•n"°d...,t.,.he~,~.~li-'ng made in that case will be given efrect in all 
(other) cases In this court unless a different ruling is shown 
to be [mandated by the laws and rules governing this cour t 
or] Justiried by particular circumstances or such cases . 
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[Alternate 3-Jolnt Special Master) 

Is appointed 
~.-ndTe~,~F~e~d-. ~R~.-c=;v~.-P~. ~5~3~{a~)~to-.-.-,v-.-.-.~Sp<l~Ci8.l Master in 
these cases (and, under shnilar appointments by tho other 
courts, in the related eases) (1) to assist lhe respective courts 
in preparing and monitoring schedules and plans for 
coordinated conduct or discovery and other pretrial 
proceedings; ('l) to recommend to the respective courts 
appropriate resolution of discovery disputes, lnctudin-g 
controversies regarding llmitatlons on the scope or form of 
discovery and que.stions regarding claims of privilege and 
confldentlalltyi and (3) to facilitate proper cooperation and 
coordination among counsel. 

[Alternate 4-Joint Hearings} 

the judges of the several courts will be prepared to conduct 
consolidated bearings and ptetrl1:1l conferences at which they 
jointly shall presido and would expect to enter joint rulings 
{except to the extent differences may be mandated by 
different laws or rules governing the courts or justified by 
special circumstances In the various cases). 

S 41.51 

4. Other Litigation. Upon application, these provision$ may be ordered 
applicable regarding coordination wllh cases Involving the same common issues 
and discovery subsequently riled In other oourts. 

Dated: -----~ 19 

United States District Judge 

Attachments (omitted) 

~ 
1/ The terms or coordination between the affected courts should ordinarily 

be arra"'iiged-either by direct consultation between the Judges of the courts or indirectly 
through coun.sel-,before this type of order ls entered, end, If foaslble, parallel orders 
should be- entered by th@ various courts. 

2/ This form provides for appointment of Lead Counsel end Liaison Counsel 
tor pta1ntlffs, but only Liaison Counsel for defendants. ln · many cases, the same 
organizational structure will be appl'oprlate both for pltlintlrts and ror defendants. 

Y Depending on the circumstances, h mBy be appropriate to condition access 
to discovery materials either on a reciprocal obligation or on payment or fair compensation 
for II share or tho services involved In gathering the inform.itlon. 
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(CAPTION) 

ORDl!R NO. 
(Sta.ndard ProcedUres:) 

I t appearln.;g that the [abova-.styled cases) leases 11sted Ill AUechrnent J 
Involve ctahns of death, persona l lnjury, a nd other damage alleged.ly arising is'ei 
result of ==----,,-...,-,---------,-,--,------,---=-=- and that other 
similar actions may be lhed over a period of several months, the court ORDERS: 

1. filing of Order. A copy of this order shall be tiled In ~ach such case . 
In cas<?s subsequently Ciled, a copy will be provided by the Clerk to the plaintlfr 
at the. time or tlUng the complaint and will be served with the complaint on any 
defendant not prev1ously a party in these cases . (In cases subSequenUy removed 
or transferred to this court , o copy will be provided by the Clerk to each new 
party upon removal or transfer.) 

2. Standard Answers and Other Pleadings. Appended to this order as 
Attachments _ to are standard answers (Jnctudlng, as epplict1ble, motions 
under Fed. R. Civ. P.12, cross-clitlms, and third~party compt.alnts) which the 
parties previously named as dctcndants or third-party defendants havo, at the 
court 's direction, prepared to represent their typical responses In these cases. 

(a) These answers shall b8 deemed filed as their responses in each 
case presently pending (or subsequently t iled, removed, or transferred) In which 
they are named as defend.ants or third-party defendants; provided, however, 
that within ___ days after this order (or, I f later, aCtel' filing, removal, 
or transfer) they may, to the exhrnt conslstent with the re(flllrements of Fed. 
R. Civ. P. 111 add addi tional defenses or claims and Shall withdraw any 
defenses or claims not warranted under such Rule. 

(b) Defendants In subsequently f iled ections that havo not previously 
been parties in these cas~s shall have ·'"""'""'days artor service of the comp1alnt 
to tile their initial response. (which shall be sn answer• lnoorporaling any 
matters under Rule 12); defendants In subsequently removed or transferred 
cases that have not previously been pBrtles hi these cases and hl!lve. not filed 
r esponses prior to removal or transfer shall have days arter romoval or 
transfer to tile their response (which sholl be aii'""ruiswer, incorporating any 
motters under Rule- l'l.). 

3. Deemed Motions and J\uUngs. In each pending case a.nd In the 
subsequently f iled, removed, or tr<C1nsferred cases, the following motions (which 
the court has <C1Jreedy considered In one or more of the pending cases) .shaU bo 
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deemed rued on behalf of each party with interests similar to the movant, and 
the following rulings shall be deemed made by the court: 

[Describe the typical motions that raise recurring 
issues (such t1S measure of damages, collateral 
estopp.el, and applicablo Umltatlons period) and 
indicate the court's ruling.) 

This provision docs not preclude a renewal or re-argument of such motions based 
on particular circumstsnces of an individual case. 

4. Discovery Concerning Dc!endents' Conduct a.nd ISSues or General 
Causation..!/ Disco..,ery re la ting to the alleged culpability of the <Jefendants a nd 
issues of general causation shall be conducted under the following procedures 
end schedul e: 

(a) Existing Discovery. Unless restricted upon motion tor g<>od cause 
shown, all existing discovery moterials- including answers to Interrogatories, 
documents produced, and depositions-shall be made available to all parties, 
inoludlng those in subsequently tited1 removed, or transferred cases. Depositions 
taken In one case shall be u~ble in other cases to the same extent a!i if taken 
on proper notlco In such other cases unless within days after this order 
(or, I f later, attor the t iling, removal, or transfer of such case) a party shows 
good cause why such use would be unfair. 

(b) Expert te.stimony. The plaintiff shaU within _ days, and the 
defendant·s shall within days, identify alt persons who are expected to be 
caned as exper t wltnesse's with respect to the culpablllty of t-he defendants 
and Issues of general ct1usation. The information specified fn Fed. R. Civ. 
P. 26(b)(4)(A)(i) shall be provided at the time ot Identification, and opposing 
parties are granted l eave under Ruic '2.6(b)(4)(C) to depose such per3ons with 
respect to opinions about which they have not previously been deposed. In 
pending cases, these times shall be measured from the date of this orde.r; in 
su~equently filed, removed, or transferred case~, these times s-hall be me!'lsured 
from the date of f lllng, removal, or transfer. 

(c) Co«.)Jetion. The parties In any ct1se may undertake additional 
discovery regarding the culpability of the defendants or issues of genera.I 
causation provided (1) ~uch discovery does not duplicale that already avaiJable 
to, and usable by, the parties under subparagraph (a), and (2) such discovery 
Is completed within __ day~ after this order (or, if later, after filing, 
removal, or transfer). 

5. Discovery Concerning Injuries and Conduct or Pla.intiffs. Discovery 
with regard to causation and extent of any lnjur les or o ther damages claimed by 
plaintiffs (a,nd with regard to any defenses based on the conduct of the plaintiffs, 
such as comparative or contributory negligence or assumption of the risk) shall 
be conducted according to the toUowlng schedule and procedures: 
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(a) Discovery Crom P1AfntHfs. To the ~xtent not earlier accomplis.hed, 
pla.intlrts shaJl-

(1) within days aMwer lhe standard Interrogatories appended 
as Attachment - (h,c ludlng the IOOntiflcation or persons with 
l<nowledge about 1'Fii plaintiffs• conduct) and provide the documents 
described In the standard request appended as Attachment (including 
a ll m~dlcal reports regarding the history, diagnosis, and Treatment or 
any (>@tson with tespect to who,n a clalrn for personal injury or death 
Is made ill the litigation); 

(2) within days make themselves available for deposition Ir 
physically ablei -

(3) within days make evaJlabte tor a medical cxami netion by 
a physician designated by defendants any person with re.'ipect to whom 
a claim for personal Injury Is made In the litigation; and 

(4) within days Identify a ll persons who are expe<:ted to 
be called as experlwilnesses with respect to the s~mc causation 
and extent of the Injuries and d11mages c laimed by them . The information 
specified In Pod. R. Clv . P. 26(b)(4)(A)(j) shall b<l provided at the t ime 
of iOOntlflcatlo,~, and the derendants are granted leavo under Rule 
26(b)(4)(C) to depos,, such persons. 

In pending cases, the above t imes shall be measur~d from the date or this 
orderi in subsequently filed, removed, or tra.nsrerred cases, these times shaJI 
be measured from the dato of riling, removal, or transfer. 

(b) Discovery from defendants. 
accomplished, defendants shall-

To the extent not aarller 

(1) wi thin days answer the stondard Interrogatories appended 
as Attachment - (including the Identification of persons with 
knowledge about the pla.inti(fs' conduct) and provide the documents 
described 1n the standard request appended as Attachment ~ and 

(2) within days Identify all persons who arc expected to 
be called as expert'111tnesses with r~ct to the specific causation 
and extent or the injur1es and damages claimed by plaintiffs. The 
i nlormation specified In Ped, R. Clv. P. 26(b)(4)(A)(i) shall be provided 
at the time or identification, and the plaint i ffs are granted leave under 
Rule 26(b)(4)(C) to depose such persons. 

In pending eases, the above times Shflll be measured from the dace of this 
order; In sul>Sequently tiled, removed, or transferred cases, these limes shall 
00 measured from the date of tiling, removal, or transfer. 
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(c) Discovery rrom t hird parties. Discovery Crom third party witnesses 
regnrdlng the Jnjury a nd conduct of plainti ff.$ shall be comptetod within _ 
days after the date of this order or, If Later, artor the date of filing, removal, 
or transfer of the act loo. 

6 . Settlement. 

[Insert a ny specia1 provisions to facilitate 
settlement, such as a timotablo for scheduling 
set tlement conferences with tho court (or with 
a speda1 master flppolntod for that purpo.~), 
non--blndlng arbitration, mini-trials, or summary 
jury trial. Also Include any provisions for 
contributions by later-settling parties to 
compensate designated counsel for beneficial 
services previously rendered.} 

7. Trial. The parties in all pending cases are expect0d to be ready for 
tr ial on all issues within __ days from the dale of this order . Parties In 
.subsequently filed, removed, or transfer red cases are. expected to be ready for 
tr ial on all issues within __ days rrom the date of fil ing, rcmoval 1 or transfer. 

Dato<!, _____ ., 19 

Unito<I States Dis trict Judge 

Attachments [omit te:dJ 

~ 

1/ Separate provisions relating to discovery Into that directed to the defendant's 
~ nctucf a nd to the plaintiffs' lnjuJ·y and conduct Is not Intended to imply that discovery 
into th<tsc aspects of the case should be conducted sequent ially. ln many cases, both 
aspects o.f discovery should be conducted concurrently . 
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(CAPTION) 

ORDER NO. 
(Statement of Uncontested aridcontested Facts) 

I t ls ORDERED, 

1. Development of Jolnt Statetnent or Uncontested and Contested Facts. 

h1) Plalntirrs• Proposed Pacts. By , J9 plaintiffs 
shall serve on opposing parties a norl'ative sfotemenf listing all tectS proi>osed 
to 00 proved by tticm ttt trial In support or their cJaim(s) as to Unbility and 
damages (except on U1e i.ssuo(s) or -------- ----~(. 

(b) Defendants' Response and Proposed Facts. Uy 
19_, defendants shall sorvc on opposing parties a statemcn•t0-::---- --

(I) h\dicotfng the oxtent to which t11ey contest and do nol 
contest the plaintirfs' {)l°'O(>OOe<I fncts; 

('2.) listing all additional t'acts pro1>osed to be ()roved by them 
at trial in opposition to, or io special derensc bf, tho plnlntirrs• cln im(s) 
t1s to linbility and da11\ages; and 

(3) listing all (1,1cl.s: proposed to be pt·oved by them at trial 
In ~mpport or U1eir coontercloim(s), cross-cJoims(s), a nd third-party 
cloirnfa), 

(c) RcpUes. 

(1) By , L9__, pWintlfrs shall serve on opposing 
par ties a s1atem<:nt indicaiing the extent to which lhey con test and 
<lo no1 contest the deCendo.nts1 proposed racts (including do(eMJents' 
mo<fiflcations to the tac ts inltlaUy propos.ed by plaintiffs) and Jlsllng 
a.ll i!ddit ional fact:, proposed lo be proved by thc,n R.I trial in opposJtlon 
to, or in special defense or, the defendants' counterclaims; tmd 

(2) by , 19 , derendants to cross-cln ims nnd 
thfrcJ..party claims sho.H serve on opposmg portl.-.s a statement indicating 
U1e extent to which they con1est ttnd do not contest the proposi:!CI tacts 
or the cross-claimant or third-party claimant ond lisllng au additional 
facts t>roposed to be proved by them Al trial In opposition to, or In 
Sl}t'!cl81 defense, of such cross-cl.aims or third-party claims. 

(d) .Final Ite.sporlJte. By 1 19__, defenclilnts maklng 
counterclahns, cross-claims, or third-party claims shall serve on opposing 
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parties a statement tndl<!ating the extent to which they contest and do not 
contest their adversary's proposed facts (including modifications to the tacts 
initially proposed by them). 

(e) Joint Statement of Uncontested and Contested Facts. Oy 

1 
19__, the parties shall tile with the court a joint statement 

•n~,Tn~n-g~tTh-e~r~.-iets that are not contested and those that are contested, indicating 
as to the laltcr the precise nature or their disagreement. These focts, both 
uncontested and contested, will to the e>Ctent practicable be organl7...ed and 
collected under headings descriptive of the claim or defense to which they 
Jl\8)' be relevant fond, where appropriate, subdivided inlo tactual categories 
descriptive of particular parties and limo periods). 

2. Dircc t ion$. 

(a) Narration of Proposed Fact.s. In stating racts proposed to be 
proved. coun.s:el shall do so in simple, deelarative, self-eonttilned, consecutively 
numbered sentences, avoiding all "color words," labels, argumentative language, 
and legal conclusions. If a (act ls to be offered against rewer than all 
parties, counsel shall indicate the parties against which the fact wiU (or will 
not) be offered. [The tacts to be set forth include not only ultimate facts, 
but also all subsidiary and $Upportlng tacts except those offered solely for 
Impeachment purposes.] 

(b) Agreement and Disagreement. Counsel shall indicate that they 
do not contest a proposed tact If at trial they will not conlrovert or dispute. 
that fact. In indicating disagreement with a proposed ft1ct 1 counsel sha1l do 
so by deletion or interlineatlon of particula.r worm or phrases so that the 
nature of their disagreement (and the extent of any agreement) will be clear. 

(c) Objections. Objections to the admissibility of a proposed fact 
(either as irrelevant or on other grounds) may not be used be used to avotd 
indicating whether or not the party contests the truth of that facl. (Counsel 
shall, however, indicate any objectlons1 bolh to the facts which they contest 
and those which they do not contest.} 

(d) Individual Positions. To the extent feflslble, counsel with similar 
interests are expected to coordinate their efforts and express a joint po.,itlon 
with re!i.-peCI to the facts they propose to prove and to the tacts other parties 
propose to prove. Subject to the time limits set forth ln paragraph 1, each 
party may, however, list eddltional propose<l facts to cover po.sitlons unique 
to it. 

3. Annotatiol\S. Facts, not evidence, a.re to be Hsted by l-he parties. 
However, a 'i'arty rn.t1y identify In parenthests at the end of a propo..-;.ed fact the 
witness(es), deponent(s), document(s), or other evld~nce supporting the truth of 
the fact. No party, however,• wlll be required to admit or deny the accuracy or 
such references. 
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(Alternate-Annotation Required.)!/ for each proposed ract, the parties shall, 
at the t ime of proposing to prove the fact, list the wltness-0s (including expert 
witnesses), documents, and (with line-by-Jlne references) any depositions and 
answers to interrogatories or requests for admission that they will orte:r to prove 
that fact. In their response, parties shall, If tl1ey object to any such proposed 
fact or proposed proor, state prech;ely tho grounds or their objection and, If 
they wtll contcsl the accuracy of lhe proposed tact, similarly Jlst the witn~s, 
documents, depo.sitions, Interrogatories, or admissions that they wiU otter to 
controve,•t that fact. In tho joint statement submitted to the court, any objections 
to e.ach u1lcontested ract will be shown, and any objections and the listing of 
evidonce will be shown for 8.l!ICh contested tact. Except for good cause shown, 
a party will be precluded at trl&l fr-om offering any evidence on any racl not 
so disclosed and from making any objection not so disclosed. 

4, Effect. 

(e) EUmh'lation or proof. The uncontested facts Shall be taken at 
the trial as established under F'ed. R. Civ. P. 36 without the need tor 
independent proof. 1'o the extent relevant to a resolution of the contested 
facts end otherwise admissible, these facts may be read to the jury. 
Independent proof of the uncontested tacts will be allowed only lf Incidental 
to the presentation or evidence on (he contested facts or if such proof will 
better enabJa the jury to resolve the contested facts. 

(b) Preclusion of other facts. Except Cor good cause shown, the 
parties shall be precluded at trial from offering proof of any feet not disclosed 
In their listing of proposed facts (except purel y for impe8chment purposos). 

S. Sanctions. UnJustJfled refu&Jl to admit a proposed fact or to limit the 
extent or disagreement with a proposed fact shall bo subject to sanctions under 
Fed. R. Clv. P. 37Cc). Excessive Us:ting of proposed facts (or of the evidence to 
be submitted In support or or donla1 of such facts) which imposes onerous burdens: 
on opposing parties shall be subject to sanctions unOOr Rute 16((). 

D8led: ______ _, 19_ 

United states District Judge 

1/ These statements am so1netlmes also known as statements or contentions 
(and pioor) or as f inaJ pretrial statements ("FPS"). 

2/ 8ccaus~ of Its burdensomeness, such annotation with precluslve effects 
Should be ordered only In unusually complex caies. For the satoo rf!ason, the parties 
are sometimes required to list only the principal facts supporting their claims or defenses 
or the facts to whie:h the other parties may possibly agree. 
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41.7 SAMPLE PINAL PRETRIAL ORDER. 

{CAPTION] 

ORDER NO. 
(Final Pretrial Order) 

II Is ORDERED, 

1. Ruling$ on outstanding motions. (Rulo on all outstonding motions seeking 
summary judgrnent, c ha llenging jurisdiction or venue, requesting transfer, seeklng 
to limit the period of p,•oor, regarding jury demands, and similar matters.l 

2. Trial. Trial Is (tentatively) scheduled to commenC!e at 
_______ , 19 ~ at the Federal Courthouse, _______ _, ___ _ 

(a) C,on$0tldation. Under Fed. R. Civ. P , 4Z(a), the following case.s 
are consolidated ror purposes of this trial: 

{Oetint! by inclusion or exclusion the cases 
consolidated for trial. To the extent 
appropriate, order transfer of cases under 28 
U .S.C . S 1404 or 1406.] 

(D) Severance. Under Fed. R. Clv. P. 42(b), the followlng lssuas 
are scheduled for trial at this time: 

(Define the Issues to be t-de<.I, lll dlcating whether 
jury or non-jury.} 

Arter this trial has been conctu<Jc<I, the court will establish a schedule for 
trial of the remaining 1ssuo(s) as may be n~cssary. 

(c) Order of proof. (Insert any special provisions as to the order 
In which the Issues, QVidcnce, or arguments wiU be presentod.) 

(d) Hours or trlaJ. Subject to rurther order, court sessions: will be 
held from ___ a.m. to ____ p.m. each weekday except tor-

(rndlcate any antic ipated changes, such as 
tcdera1 holidays, days on which trial v,111 not be 
held or on which the tr ial hours will be reduced, 
any religious holidays t Q be observed, end any 
planned recesses.] 

(e) Jury. A jury or persons and alternates shall be selected. 
The parties shall by ~~~~-=--;:_,, 19__, mo any special voir dire questions 
they request the panel be asked; additional questions may b.a suggested after 
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the initial examination of tho penal. Each side shall be permitted _ 
peremptory challenges to the pr incipal jurors and _ peremptory chaJlenges 
to the alternate jurors. (By stipulation or the part ies under Fed. R. C iv. P. 48, 
A verdict may be accepted lf returned by l'I unanimous jury of at least _ 
Jurors.] 

(f) Continuances; Deadline for Partial Settlements. Postponement 
or trial will be granted only for compeHing re:asons. Illness or unavaUabiUty 
or counsel will not justify a continuance if other members of their firms or 
attorneys representing parties with a similar inter-est are available to proceed 
with the trial. (Any proposed partial settlements with the class will be 
considered' only ff presented sufficiently in advance or the trial date to enable 
a hearing to be conducted (arter proper notice) at least days before the 
trial date.) -

3, Witness Llsts.!/ Plain tiffs shall file and serve by -~--~~ 
19~ and defendants shall file and serve by ~~~~-~~• 19_, a list 
ident ,rying all p-0rsons (htcludlng expert and rebuttal witnes$es) whose testimony 
they may offer at trial In person or by deposition. Counsel will separately list 
their "major" witnesses (whose testimony they expect to ofter) and their "minor" 
witnesses (whose te-stfmony will probably not be needed, but who have been listed 
merely to preserve the right lo orrer such testimony should It be needed In the 
light or developments during trial). 

(a) Witnesses to testify in person. For witncssos to be examined in 
person, the Ust will contain en estimate of the time expected to be needed 
for direct exomination and [ Include o brief summary of their expected dJrect 
testimony] [Indicate the subjects on which they are. expected to testify). For 
any witness who Is to express any opinion under Fed. R. Evid. 702, the list 
shall include, lf not previously provided, the information prescribed under fed. 
R. Clv. P. 26(bX4XA)(i), 

(b) Depositions. Esch pMty wiU attach to the list the pages or any 
deposition to be used at trial, with the portions to be offer<td by the proponent 
indicated by blue marking In the margin. 

(c) Response. Within days after receiving these lists, each 
party shaU, with respect to witness'es not previous ly listed by It but listed 
by onother party, file and serve a notlce-

(l) indicating for each witness who Is to testify in person the 
estimated time expected to be needed for cross .. examinatlon and [a 
brief summary or the expected cross,..examinotion) (any additional 
subjects on which the witness will likely be examined on cross
examinatlonl (other than for lmpeachtnent). and 

('Z} t1ttachlng for each witness whosia testimony will be presented 
by deposition, the portions of the tleposition, marked In ye.How, that 
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at'e ob;ected to (speciCylng the grounds tor the objection) and, marked 
in red, that in fairness should be considered with the portions already 
designated or that wiU be offered es cross-examination. Unless Indicated 
to tho contrary In the notice, the party Shan be deemed to have agreed 
that the conditions of Fed. R. Civ. P. 32(8) are 6atlsficd with respect 
to each person idcntlfled in another party's witness list as someone. 
whose testimony wiU be presented by deposition. 

(d) Bffeet. Except for good cause shown, the parties will be 
precluded from offering substantive evidence th.rough any person not so listed. 
The listing of a witness does not commit the listing party to he,ve such person 
available at trial or to orfer the testimony of sucli person. Any party may 
offer the testimony of a wltness listed by a nother party. 

•· Exhibit Lists..!! Plaintiffs shell rue cind serve by --,-,,----,-=i' 
19__..J: and defendants shall ru~ and servo by , 19 a Hst 
Identifying all writings, recordings, documents, bills, graphs, char~ modelS, 
summaries, compilations, reports, records, phOtogre{)hS, and other exhibits 
(collectively called "exhibits") which they expect to offer at trial, to u.se as 
<le.1-oonstrative exhlbits, or to be used or referred to by any of their witnesses, 
including expert witnesses. 

(a) tdentltlcation. The list shall describe each exhibit and give its 
identiflc&tion number, if any. Although some exhibits may be adequately 
Identified through a group description (for example, ttinvolces from C, D. Inc., 
to A. 8., dated Crom ~ ~-~,-, 19_,. to - -,.-=--' 19___, bearing 
ldenHficatlo1, I ___ through # - -~"), gener81 references (for example, 
"documents identitle.d In the deposition ot _ ___ _ ") will be. regarded as 
lnsutficie1,t. 

(b) Exhibition. Unless beyond the party's control (for example, 
exhibits from an Independent third party being obtained through sub1)oena), 
the party shall at the time of serving the list make. all exhibits not previously 
produced available to other partles for their inspection and copying at 

(clty in which trial will be held, or some oth~r convenle:nt location) . 

le) Objcctions.!/ Except to the extent a party In its listing of 
exhlbits or within days after receiving another party's exh1bit \i$t gives 
notice to the contrir;: it shall be doomed to have agreed (tor purposes of 
this trial only} that-

(1) tho originals of the Hstcd exhibits are authentic within 
fed. R. Evid. 901 or 902.; 

(2) duplicates:, as defined in Fed. R. evid. 1001, of the listed 
exhibits are admissible to the seine extent as the originals; 

433 



S 41.7 Sa~le Final Pretrial Order MCL 2d 

434 

(3) any listed exhibits purporting to be correspondence were 
sent by the purported sender and r,eceivod by the purported reclpient(s) 
on approximotely the dates shown or in accordance with customary 
dellvery schedules; 

(4) any dlsputes regarding the accuracy of any of the listed 
exhibits that purport to be summaries under Fed. R. Evid. 1006 arrect 
only the weight, not the admissibility, or such exhibits; 

(5) any Usled exhibi ts purt)Orting to be r~cordS descrH>od In 
Fed. R. Evid, 803(6) meet t·he requirements or that Rule without extrinsic 
evidence; tmd 

(6) any listed exhibits purporting to be public records or 
reports dQScrlbed in Fed. R. Evid. 803(8) meet the requirements or that 
Rule. 

(d) Ertect. Except for good cause shown, the parties will b8 
precluded from off8rlng in evidence, using us demonstrative evidence, or 
examining any of their witnesses concerning, any exhibit not so Identified 
(except solely ror impeachment purposes). 'T'ho Hsllng or an exhibit does not 
commit the listing patty to use It, Subject to any objections that have not 
been waived under subparagraph (c), any party may use any exhibit that has 
been tii,ted by {mother party. 

(e) Ruling,, Requests for a ruling under fed. R. Evid, l04 in advance 
or trial with respect to any objections made under subparagraph (c) or with 
respect to any other expected objoctlon to admi.sslbllity of evidence must be 
made by motion filed not IBter than _____ _, 19_ 

5. Umit.s on Evidence. (Except for good cause shown, counsel wiU nol 
be perin1tted to offer proof of facts not discl osed in the joint statement of 
uncontested and contested facts previously submitted, nor will they be permitted 
to offer Independent Qv(dence of the agreed facts except to the extent incidonta1 
to the. presentation or evidence on the disputed facts.] Counsel are expected to 
be selective in deciding on (and listing) the witnesses and documents to be 
presented at trial and In deciding as trial progresses which of the listed witnesses 
and documents will be offered. Jr wsrranted after review or the lists or witnesses 
or documents, the court wlU consider (atter hearing from the parties) whether 
to impose any limits on the length of trial , number of witness~s, or number of 
exhibits . 

6. Briers. By -~---,.~-~., l9--' plaintiffs (and any defendants 
asse,rtfng counterclaims:, cro.ss .. claims, or thlrd--party c laims) shall file and serve 
comprehensive trial briefs covering eU significant legal issues expected to arise 
at trial with respect to their claims end the defenses made to such claims. By 

t 19_, dMendants (end any plaintiffs aga inst whom counter
-crla~lms=--.-,-.-.~,.- .,~t,,ed) Shall file and serve comprehensive trial briefs responding to 
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tile legal contentions or their adversaries and eo'lcring any additional s ignirloanl 
legal issues expQcted to arise a t trial with respect to the c laims against t hem 
and their defenses . Any reply l>riefs shall be filed by ___ _ _ _, 19_. 

(a) Suggested preliminary and interim instructions. In a separa te 
sec tion of their briers, the parties shall include their suggestions as to tho 
contents or preliminary instructions to be gi\•cn the jury at the beginning of 
the trial and of any interim instructions regarding evidence that will likely 
be received only for a Jimlted purpose. (The t ime for filing requests for final 
jury instructions will be set by lhe court during trial.) 

(b) PropoSets for special verdicts or Interrogatories. ln a separate 
section of their briefs, the partios shall outline the special verdicts or 
in terrogatories that, depending upcn the evidence, may be. apprOt)rlate for 
submission to the jury. (The t ime for tilii,g re~isions to these proposed special 
verdicts or i nterrogatories wiU be set by t he court during tr ial.) 

7. Organization of Counsel. Multiple parties with similar positions in the 
litigation shaU designate an attorney with princ ipal responsibility tor the conduct 
of each phase of trial, Including the designation of attorneys to take the major 
role In presenting opening statements, in examining particular witnesses, in making 
and responding to motions and objactions, and In presenting arguments to the 
court. Other counsel sho.U be permitted to suppl ement opening statements 
high.lighting any special, non-cumulative points relevant to the c laim or defense 
ot that par ty end to conduct additionaJ non-cumulative examination of witnesses 
relevant to the clairn or defenS-O of that party. An objection, motion, or otter 
of proof by one party shall bo deemed made on behalf of all slrnllarl y sit"utlted 
parties who do not dlSiclalm it; such parties may, hOwever, make known any 
additional grounds or circumstances per t inent to the admissibility of tho e'/idence 
with respect to them . 

8. Administrative Details. 

(a) FaclUUes. Each side sha ll by , 19__, designate 
a representative to confer with the Clerk of ihe court and the GSA Building 
Manager and make any special arrangeinents with respect to the courtroom, 
witness and col\Cerenco rooms, facilHies for storage of documents, JnstaUatlon 
of copying machines or computer equipment, and simil9r matters. 

(b) Schedule of witnesses and documents. Counsel shall, at>sent 
unusual c ircumstances, give notice to opposing parties at least hours 
before calling a witness or offering (or otherwise using) any exliltm during 
direct examination. Th1s shall b8 accomplished duri.ng trial by dally pro'liding 
a schedule, updated as trial progresses, reflecttng the order In which wi tnesses 
arc expected to be presented during the next trial days and the exhibits 
that ar·e expected to be offered or used OJrlng the ex:emlnation of such 
witnesses. 
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(1) Ir lMS than a complete exhibit (or less than all of the 
port ions of a deposition previously designated by the parties) is to be 
introduced, the schedule shall so indicate. 

(2) Revisions to this projected sequence or witneS$C~ and 
documents (or to the portions of the deposition to be read) shall be 
disclosed as soon as known. 

(c). lnte.rlm cooferences. A short conference will usually be held at 
the: end or each trial day and minutes before the stert of each trial day 
to consider problems thet may bo expected to arise, 1ncludlng last-minute 
revisions in tho sequence or scope or evidence to be presented and objections 
that have not previously been ruled on or thal should be reconsidered. 

(d) Presentation ot eXbibits. Exhibits shall be prcmarked by the 
proponent. Unless Impractical, the proponent Shall provide extra copies ror 
the court and for each juror at tile time or offering or f irst referring to an 
exhibit. Use or an exhibit shaU, unless specifically disclaimed or limited, be 
deemed an offer or the exhibit in evi<Jencei and, unless excluded on objection 
promptly made, the cxhlbll Sh.all be deemed received in evidence. If notice 
of the proposed use has been given under subparagraph (b) or (c), the 
pr~sontatlon of evidence shall not be interrupted for opposing counsel to 
examine the exhibit. Each slda- Shall designate e representative to aid the 
courtroom deputy in maintaining current lists and Indexes of the exhibi ts that 
have been received. 

9. Additional conferences. The court will be available ro confer with the 
parties as trial approaches to consider any details of trial not resolved In this 
order or any part of this order that should be changed. 

Dated: ______ _ 19_ 

United States Distr ict Judge 

Notes 

Y \fitness and exhibit lists are sometimes required to 00 subm[tt(ld before 
the final pretrlol conference, sµch as In eonjunction with the preparation or the 
uncontested and cont~sted facts. 

2/ Some courts require that all objections be made and ruled on before trial. 
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42.1 ROLE OP SANCTIOMS.2 

AJthough the govornin,g principles are tho same as in routine litigation, sanctions3 

tend to play a more significant rote in complex cases because of the la.rgcr number of 

persons involved, the greater demands made on them, and the more. serious consequences 

of any derelictions. Sanctions mey b<! needed not only to punish a party, attorney, or 

witness for misconduct or neglect, but also to r-emedy the difficulties or compensato 

others in the litigation for the damage caused. Perhaps even more important, the 

knowledga that the court will Impose sanctions when warranted provides an Incentive 

1. See generally W. Schwarzer, Managing Antitrust and Other Complex Lit igation., 
Chapter 8. 

2. The discussion or sanctions has been Included as a separate chapter In Part IV 
rather than in the basic text of MC L 2d to emphasize that sanctions should be viewed 
as supplemental to, or as a means for assuring compliance with, the procedures adopted 
to guide the conduct or complex litigation, rather than as a substitute for the planning 
process. 

3. In a broad sense, the term "sanctions" includes all forms or penalties that may 
be imposed because a party, attorney, or witness does not conform to or comply with 
the requirements or expectations of statutes, rule5, orders, or s tandards or conduct 
governing the lltfgatlon proce~. The acts or omissions upon which sanctions are based 
may be wilful and intentional, even criminal, or may be the result of carelessness, 
inattention, or poor judgment. lndce<:I, the shifting of respons ibility for subsequent costs 
under Fed. R. Civ. P. 68 may be viewod as a sanction ror the failure. of the plaint iff 
to accept an otter that was as favorable as the judgment obtained by trial. 

437 



S 42.1 Role or Sanctions MCL 2d 

for ell participants to act in a timely and responsible manner throughout the pretrial 

proceedings and at trial. 

Sanctions may, however, have disruptive effects upon the proceedings.• Imposition 

of sanctions after problems have arisen is not a substitute for careful planning at the 

outset or for continuing review and wpervision as the case progresses. Indeed, one of 

the objectives of the management plan In compl ex Litigation should be to minimize the 

need for a nd severity or sanctions. To accomplish this goal, clear timetables should 

be established in an appropriate order dJsseminated to all affected attorneys, which 

provide adequate time tor the necessary actions to be token if counsel proceed diligently 

and even make allowance. for unanticipated problems; such s-cheWles: shoold oe monitored 

by lead or liaison counsel OOCore deedlines occur. The court should also review 

periodically with counsel the progress or discovery and other pretrial proceedings and, 

if merited, make appropriate revisions in the schedules. 

The availability of sanctions provides no justification for a lack of cooperation 

and professional courtesy by counsel. Most discovery disputes can and should be resolved 

voluntarily without resort to the court. For exaq,le, attorneys shovld ol"dinari1y ask 

opposing counsel whether they have reasons for delay before filing a motion to compel 

delinquent answers to Interrogatories and should attempt to resolve such questions as 

the date and place of depositions without seeking a protective order . Counsel should 

also exercise restraint in filing motions for sanctions, and should understand that such 

motions aro themselves subject to the requirements or Fed . R. Civ. P. 11. 

4. The litigants' attention may be diverted from the merits or the case while the 
court cons ider.s the need for and type or sanction. Moreover, a rootion for sanctions, if 
not the penalty ifl'C)OSOd, may result In per-sonal antagonism that can destroy tho spirit 
or cooperation and mutual respect that is needed in the case and may lead to a seri~ 
or similar motions tor sanctions as the ceise proceeds. 
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S 42.2 

w1,en c-on.sidering the imposition or sanctions, the judge should usually fllltllyze 

( 1) the nature and consequences of the de.reJiction or misconduct, (2) the identity ot 

the per.son(s) responsible, (3) what discretion the court has In deciding- whether (and 

what) sanctions may be imposed, end (t) the purpose(s) to be served by the sanction. 

The court should ordina rily select the least severe t)QMlty that will, given the nature 

and consequenc~ of the misconduct, achl~ve the purposes or the sanction. As a 

preJimlnary inatter, the court must atso declele whether to consider such questions at 

, the time the orrendlng conduct Is first brought to Hs attent ion or a t some later date, 

such es the conclusion of the litigation. 

42.21 NatUff and Consequences of Conduct. 

Was the oonduct a deliberate and wilful act, done with the knowledge or its 

impropriet y and with the intent to dela_y or harass others in the litigation, or was it 

the result or inadvertence, carelessness, inattention, or ignorance? Was It In direct 

violation of an order or rute5 of the court, or was it a ratture to comply wHh a n 

obl~gation arising under the rules Crom a party's request? What consequences does It 

have on other persons-attorneys, parties, witnesses, or jurors-and on further proceedings 

ln the case? Is it an isolated ovont, or only the la.st in a series or s imilar derelictions 

S. For a discussion of the use of local rules as a basls for. imposing sanctions, see 
Miranda v. Southern Pacific Trans. Co., 710 F.2d 515 (9th Cir. 1983). See also United 
States v. Warren, 601 F .2d 471 (9th Cir, 1979) (upholding dismissal of indictment under 
local rule deeming failure to tile brief as consent to motion); er. Mccargo v. Hedrick, 

) S4S F.2d 393 (4th C ir. 1976) (local rule requiring preparation or extensive pretrial order 
held Invalid). 
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and misconduct? Are there extenuat ing circumstBnces? 'l'hese questions: must be 

considered in deciding the seriousness or the conduct and the severity of any penalties 

to be Imposed. 

42.22 Identity of Person Responsible. 

As a prcdicotc for tlu? a ward or many sanctlons, such as those under Fed. R. Civ. 

P. 37(a}, tho court must first dQclde the merits of some motion pendi ng before i t. On 

other occasions, the judge may ba raced with a heated dispute as to whether failure 

to C00'4)1y with a rule or directive is properly chargeable to the plalntifrs, the defendants, 

or perhaps both.6 Although such questions must usually be resolved before an appropriate 

sanction can be determined, the impooi tion of most sanctions Is not dependent upon a 

finding or wilful misconduct or neglect and may be based upon the mere fact of 

noncompliance, 7 

In many situations fl ls unclear whether the lawyer, the litigant, or both shot.1ld 

be sanctioned. St111ctfons that affect the client-even de(ftult judgment or dismissal

may, if otherwise warranted, be imposed although the attol'ne:y ls solely responsible.8 

Monetary sanctions, however, ordinarily should be directed only against those responsible 

tor the noncompliance, whether the lawyer, the party, or both . For exarr.->le, an a ward 

or expenses to other counsel tor the failure of an attorney to appear at o deposition 

should usually be assessed directly iigaJnst the offending a ttorney, accompanied by a 

6. See, e.g., Eggleston v. Chicago Journeyme:n Plumbers, 657 F.2d 890 (7th Cir. 
1981), cert. denied., 4SS U.S. 1017 (1982). 

7. See 8 C. Wright de A. Miller, Federal Practice and Procedure, S 2283, commenting 
on the mo amendments to the Rules a nd on the holding in Soeiete Internationale v. 
Rogers, 357 U.S. 197 (1958). 

8. See1 e.g., Link v. Wabash Railroad Co., 370 U.S. 626 (1962) (upholding court's 
St.la sponte dismissal under its inhere nt powers for plaintiff's rallure to prosecute, based 
on counsel's failure to attend pretrial conference; "Pe titioner voluntarily chose his 
attorney a.s his representative In the ac tion, and he cannot now avoid the conscqu~nces 
of the acts or omissions of his freely selec ted agent"). Cf. Silas v. Sears, Roebuck de 
Co., 586 P.2d 382 (Sth Cir. 1978) (lesser sanctlooo than dismissal generaUy favored 
where the ottending conduct is c learly attributable only to the attorney). 
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by a dlrectlve not to include this penalty in a ny charges to the client and an order 

that opposing counsel not waive payment. Lf allocating responsibHity b<?tween tho client 

and the attorney Is difficult and would involve an inquiry into privilogcd communications, 

the court may prefer lo impose an immediate sanction against both, bot defer until 

completion of the ease consideration or which should bear ultimate responsibility for 

the penslty.9 

42. 23 Discretion. 

n,e Imposition of sanctions is ordinarily addressed to the sound discretion or the 

trial judge and reviewed under the abuse9<>f-discretion standard.10 The Federal Rules 

of Clvll Procedure limit to some degree this disci-etion In particular circumstances-as 

by mandating that some form ot sanction be impoSed,11 by prescrlblrtg a particular form 

of sanction,12 or by indicating what sanctions may be imposed,13 'Tbe oovere sanctions 

or defAult judgment or dismissal should be imposed only when the failure of the party 

) or attornoy to comply with directives of the court involves wilfulness, bad faith, or 

) 

9. At the conclusion of the litigation, disputes between the client and the attorney 
regarding reSponsibllity for payment or such awards may be viewed as analogous to a 
malpractice claim or a fee diSpute in which the attorney-client prlvile-go would not apply. 

10. See National Hockey t..eaguo v. Metropolitan Hockey Club, 427 U.S. 639 (1976) 
(court oTippeols errod in reversing dismissal based on fal1ure to co~ly with order 
directing answers to interrogatories). 

11. See, e.fi·• Rule ll. Of course, the court has wide discretion in determining what 
ls t1an o.ppropr ate sanction" es required by this and other s imilar rules. 

12. See, e.g., Rule 37(c). 

13. Compare the sanction available under ilule 37(aX4) tor incomplete or evasive 
responses to discovery requests with. those available under Ruic 37(b)(2) for disregard or 
an order compelling discovery or a failure to make any responso to a dL-;covery request. 
Rule 37 governs tho imposition of sanctions In the situations it addresses. Soclete 
Internationale v. nogers, 357 U.S. 197 (1958). 
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some degree of faul t;l4 absent a clear record of delay or contumacious conduct, le$$ 

drastic sanctions Should be used.LS 

t l ,24 Purpose, 

A major consideration is the purpose to be served by the sanction. 

Remedial sa.octions. The principal purpose of many sanctions is to correct 
or prevent harm to another lltlgant rrom the Improper conduct. Examples 
include the award of expenses unne<:essari.ly caused by the conduct, such 
a$ the fees incurred in flllng and presenting a motion under Ped. R. Clv. 
P. 37 or the additional expenses Incurred in obtaining information from o 
more costly source; the grant of an extension or time to complete discovery 
hnproperly delayed by an advers.ary's action or inaction; precluding a party 
from offering evidence not dlsclo$ed in advance or trial; and holding an 
unwilling deponent in civil conte~t until the required testimony Is given. 
It tho sole purpose of a sanction Is to coerce, the court may dir~t thal 
the sanction be conditional, relieving the recalcitrant party or witness 
from au or t1 portion of the penalty if the necessary corr~tive action is 
taken by a prl!serlbed time. 

Punitive sanctions. Sanctions may also be Imposed to deter the offending 
party or t1ttorney from similar conduct in the tutu.re or lo serve as a 
warning to others against similar derelictions or misconduct. In egregious 
circumstances., penalties may be assessed as retribution (punishing the 
offender tor criminal or contumacious acts that threaten the integrity of 
the j udicial process) or to lnca,pscltste (preventing any repetition, as by 
entering against a party a default judgment or a dismissal, or by removing, 
suspending, or disbarring an attorney). 

t2.25 Timing. 

The court should ordinarily impose sanctions promptly t1fter the Improper conduct 

occurs. Delay tends to magnify the problems that may need corrective action, encourage 

repetition or retallatory conduct, and complicate dlsµutes over who is really at teuu. 

Moreover I irr-.:,osition of the more severe penalties may be held to be an abuse of 

discretion unless lesser sanctions, previously lrrcx,sod, h.ave been Ineffective in obtaining 

compliance with tho court's directives. 

Somo sanctions-tor instt1nce, an award under Fed. R. Civ. P. 37(c) of expenses 

Incurred in proving a matter that the adversary refuses to admit-depend upon further 

14. Soeicte Internationale v. Rogers, 357 U.S. 197 (1958). 

15. See, e.g., Silas v. Sears, Roebuck ck Co., S86 F.'2.d 382 (5th Cir. 1978). 
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proceedings and therefore cannot be imposed immediately, In addition, there may be 

reasons for the court to defer consideration of cer tain other motions for sanctions. 

For exarT()le, the court may prefer to have the merits of a pleading or motion re.solved 

before considering whether It was signed in violation ot Ped. R. Clv. P. 11. Slmllarly, 

if the decision whether sanctions should be imposed or the identity of the person who 

should be sanctioned moy require inquiry into communications protected by the attorney

client privilege, the court may conclude that tho issue should be deferred until the 

conclusion o( the litigation. 

42.3 TYPES OF SANCTIONS. 

Depending on the nature or tho sanctionablo conduct, its consequences on others, 

and the purposes to be served by a sanction, one or more of the following may be 

considered: 

• oral reprimand/warning. This is ordinarily i~<I for the fi rst in£raclion, 
IC minor end no real damage has resulted. 

• written reprimand/warning.16 If an attorney is so sanctioned, the court 
may conclude that a copy of tho order should be sent to the client and 
perhaps to the bar association. 

• cost-shifting awa.r<b. Depending on the conduce involved and the source 
of authorlty ror Imposition of the s.a,,ctlon, the court may award against 
tho orrendlng patty or attorney tlie expenses (Including attorney's fees) 
Incurred by other parties 
- In seeking a.n order to compel compliance;17 
- because or the improper conduct or to correct the erfects or 

such conduct;llf 
-after a certain point in the caseil9 or 

16. Seo, od., Brookhaven LandScape & Grading Co. v. J . F. Barton Contr'g Co., 
681 F.2<1 734 11th Cir, 1982). 

17, See, e.g., Fed. R. Civ. P. 37(•)(4). 

18. See, e.g., Fed. R. Civ. P. 37(b)(2). 

19. See, e~., Nemerofr v. Abelson, 704 F.2d 652 (2d Cir. 1983) (award for fees 
Incurred by deCndant a.fter it was c leer that suit had no merit). See also Fed. R. Civ. 
P. 68 (imposing subsequent costs on plalntirr whose r·ecovery at trial ls no more favorable 
than rejected orrer or judgment). 
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-during the entire proceedings. 20 
The expense or a special master lo supervise djscovery may be frnposed 
on the P.:arty whoso dlJatory nnd abusive tactics created discovery 
problems.21 The expenses of calling a jury are taxed by many courts as 
a soncllon tor late settlements.22 Court$ ot Appeats sometimes award 
double costs and attorneys• fees under 28 U.S.C. S 1912 end F~d. R. 
App. P. 38 as a sanction for frivolous appea1.s.23 

• denial or ree.<t or expenses. The court may preclude attorneys from 
charglng their client, opposing parties, or a settlement rund tor the time 
spent or the expenses incurred white engaged In improper conduct, in 
hearings regardfog such conduct1 or even for the entire case.24 

• remedial action. Counsel and r,>arties may be ordered to take appropl'iate 
remediar action et their expense for theh" neglect or misconduct, os by 
undertaking the reconslrucfion or destroyed data ~ompllatlons or by 
providing corrective notices to c)ass roombers misted by their raise or 
misleading commu.nlcallons about a cltiss acHon.25 

• denial or untimely objections. The failure or a party to respond limely 
to interrogatories or a request for production is usually treated as 
waiving all objections to such discovery requests. Courts frequently 
order that some or all objec tions to the admissibility or evidence at 
trial wiU be waived if not raised by a certain date. 

• precluding evidence. Parties are often precluded frorn presenting 
evidence in support of or opposit1on to particular Issues because of a 
failure to COIT()ly wllh an order directing production of such evidence 
during discovery or to disclose such evidence in advance of trial as 
required by o preclusionary order.26 

20. See, e.g., forrcll v. R.ouan, 578 F. Supp. 380 (E.O. Mich. 1984). The award of 
attorneys' fees to a prevailing- defendtlnt in certain civil rights cases under Christiansburg 
Garment Co. v. EEOC, 434 U.S. 412 (1978), Involves an inquiry not unlike that involved 
in imposing sanctions. 

21. See, e.g., Chesea lnl' I t,td. v. Fashion Assoc., 425 P. Supp. 234 (S.O.N .Y.), ~ 
without opinion, 573 F.2d 1288 (2d C ir. 1977). 

22. See, e.g., Martinez v.1'hrlrty Drug&: Discount Co., 593 f.2d 992 (10th Clr. 1979) 

23. See, e.g., Gattuso v. Pooorella, 733 l',2d 709 (9th Cir. 1984). 

24 . See 1 e.g., Litton Sys., Jnc. v. American Tel. & Tel. Co., 700 F.2d 785 (2d Clr. 
1983), cert. doniodl 104 S. Ct. 984 (1984). 1'o prevent $UCh charges being made against 
the c lient, as wcl os prevent ony attempt to recover pe1111Hies assessed personally 
against the attorney, the court may direct that a copy or its order be sent to the client. 

25. tn egregious circumstances, an order restricting communications with the class 
may be justified. See S 30.24. 

26. See, e.g., Smith v. Missouri Pacific Railroad Co., 716 F.2d 1208 (8th Cir , 1983). 
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• treating certain facts as admitted.. Cout·ts frequently order that certain 
facts be deemed admitted when a party refuses to comply with a discovery 
order directing production of evidence relating to such facts.27 

• striking claims or defenses. 

• refusing to permit amendments to pleadings or jolnder or parties. 

• modification of schedules~ For ex.ample, other parties may be granted 
an extension of time to complete items of discovery improperly delayad 
by an adversary, and the t ime allowed for the oftendh\g party to complete 
subsequent dlscovery ma,y be reduced. 

• staying the p~ings until the orde.?' ls obeyed.28 

• re.fusing to grent extensions of time. l'tequests for discovery after the 
deadline has passed may be denied, even if the result is summary 
juqrment.29 Courts frequently have required that a deposition or trial 
commence or continue notwithstanding the abSOnce or lack of preparation 
of an attorney or party.30 

• dismissal or default judgment. This sanction, the most severe pena lty 
from the standpoint of Its effect on the litigation itself, Is occasionally 
warranted-ordinarily only after less.er sanctions have proved Ineffective 
or after the court has entered a conditiona l order warning that such 
action will be taken it appropriate remedial steps are not taken by a 
specified time. See S 42.'24. In some cases it may be appropriate to 
impose this sanction with respect to so,ne, but not aJI , c laims in the case. 

• enjoining further UUgation.31 

• removal or party as class representative. As an alternative, the court 
may prefer to order notice under Fed. R. C Iv. P. 23(d){2), affording 
class members the opportunity to intervene. 

• removal, SUSpe.oslon, or disbarment of counsoL Oepending on the 
seriousness of the ne,giect or misconduct, an attorney may be removed 

S 42.3 

27. See, e~., Insurance Corp. or Ireland, Ltd. v. Compagnie des Beauxites de Guinea, 
456 U.S. 694 7.982) (finding or porsonal jurisdiction based on sanction ror re fusal to 
obey order compelling discovery). 

28. See, e.g. , Oibl>o v. Maxwell House, 738 l' .Zd US3 (11th Cir. 1980 (staying 
pretrial cQnference until pl.o:intiff pays a irfare of defendant 's cQunseJ). 

29. See, e.g., Otero v. Buslce, 695 F.2d 1244 (10th Cir. 1982). 

30. SeeA e~., In re Fine Paper Antitrust Litigation, 685 f' .2d 810 (3d Cir . 198'2) 
cert. dcnle , l 3 S . Ct. 801 (1983). 

31. See , e.g., Stegeman v. Detroit Mortg. & Realty Co., SU f . Supp. 1318 (E.D. 
Mich. 1982). 
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from a position as lead, J.lalson, or class counsel or from au CUrther 
partlclpetion in the litigation. Proceedings may be Initiated to suS()Cnd 
attorneys from further practice In the court tor a period of lime or 
even to disbar them,32 

• fine. Although the court has the inherent power to assess a Cine in 
the e:bsence of a. rinding of contempt, the person against whom the fine 
1nay be imposed should be given notice and an opportunity to be heard.33 

• contempt. The court has inherent power,34 as well as statutory 
authorlutlon,35 to punish for contempt- for misbehavior committed in 
Its presence or for dlsobedicnce of W; orders. Before exercising these 
powers, the court should announce whether the proceedings are civil or 
crimlnaJ.36 Civil contempt is remedlaJ, intended to coerce compliance 
with an order ot the court and compensate a party for the effects ot 
the contemnor's eonduct.37 Criminal eontempt sanctions are 
unconditional, punitiv~ in nature, imposed to vindicate the authority or 
the court, and ordinarily U$ed only it the civil contempt rem~dy would 
be inapproprlate.38 

• crimlnel prosecution. Referral to the United States Attorney for possible 
prosecution under criminal statutes such as 18 U.S.C . SS 1501 et seg. 
may sometimes be warranted. 

• civil actions. After dlsmi.S$al of frlvolous cases, actions mtly be brought 
tor malicious prosecution. Independent suits are sometimes &lso brought 

MCL 2d 

32. See, e.g., In re Beard, 742 F.2d 1465 (11th Cir. 1984); In re Grimes, 364 P.2d 
654 (10th Cir. 1966), cert. denied, 385 U.S. 1035 (1967); er. In re Robe.rt J. Snyder, 105 
s. Ct. (1985). A.ISO see Fed. R. App. P. 46. 

33. See, e.g.1 Eash v. Riggins Trucking, Inc., 757 F.2d 557 (3d Cl.r. 1985) (en bane); 
Miranda v. Southern Pacirie Trans. Co.1 710 F.2d 516 (9th Cir. 1983); Woodham v. 
American Cystosc0pe Co., 335 P.2d 551 (Sth Ck. 1964). 

34. !:II.:, Roadway Express, Inc. v. Piper, 447 U.S. 752 (1980). 

35. See,. e.1., 18 U.S.C. SS 401, 4021 3691. See also Ped. R. Crim. P. 42, fed, R. 
C iv. P. 31(b)l2 D), 45((). 

36. United States v. Westinghouse €fee. Corp., 648 F.2d 642 (9th Cir. 1981). 

37. United States v. United Mine Workers, 330 U.S. 258 (1947). OCten the sanction 
imposed is a conditional jail term or continuing Cine until the contemnor corrc>lics with 
the order. Seo, e.g., lntcrnotlonel Business Mach. Corp. v. UnJted States, 493 F.2d 112 
(2d Cir. 1913), cert. dcniet 416 U.S. 995 (1974) ($150,000 per dsy fine until party 
complies with production or r). A remedial fino payable to in jured parties may olso 
bo appropriate. See, e.g,1 United States v. United Mine Workers, aur~t at 304; cf. Hutto 
v. Finney, 437 U.S.678 0978) (award ot attorneys' fees tor ba a1 h fallurito cure 
conslitutlonaJ violations upheld as an.alagous to civil contempt). 

38. See Shiltitanl v. United States1 384 U.S. 364, 371 n.9 (1966). 

446 



) 

) 

MCL 2d TYPES OF SANCTIONS 

tor damage$ resulting from c ivil contempt or Crom failure to comply with 
terms ot an order.39 MaJpracHce actions may 00 brought by a client 
for damages caused by the misconduct or derelictions or Us former 
attorney. 

t2.4 PROCEDURES. 

S 42.3 

The quest1on of sanctions most frequently arises OOcause of a l'l"IOtion f ilOO in 

the case that either seeks an order on the basis of which some sanction is prescr ibed 

by the Fed. R. Clv. P .-ror example, a motion tor an order compelling djscovcry under 

Rule 37(a}-or specifically requests some sanction for an adversary's failure to comply 

wlth the orders of the court. The court itself may, however, initiate such an inquiry, 

typically by a.n order dlrecting the party or attorney to show cause why appropriate 

sanctions shOuld not be Imposed tor some misconduct or neglect described in the order .40 

Although not always requlred,4l the attornoy or party against whom a sanction may be 

lmposed should ordinar ily be given some notice that a sanction wtu be considered, 

describing the. offending conduc:t, and should also be given some opportunity to be heard 

regarding those charges or the appropriate sanction to be i~ed,42 

The hearing should usually be held promptiy after the misconduct has occurred, 

although a dererrat or the matter may be appropriate Ir attorney-client communications 

39. See~ e.gi\ Allied Mater la1' Corp. v. Superior Prod. Co., 620 F.2d 224 (10th Cir. 
1980h Coo v. chsner Found. Hosp., 559 F.2d 270 (5th Cir. 1977). 

40. Many or the rules specifically authorize the court to act on Its own inlt latlve
e.g., Rule LS(C)-end there is little doubt that the court has this inherent power even 
when not explicitly provided In the rules. See Landis v. North American Co., 299 U.S. 
248 (1936), -

41. See Link v. Wabash RaUroad Co., 370 U.S. 626 0962) {dismissal upheld although 
neither notice nor hearing); but cf. Mira nda v. Southern Paclric Trans. Co., 710 F,2d 
516 (9th Cir. 1983) (reasonable notice end opportunity for hearing required before 
monetary $anctions may be lh1)0Sed). 

42. Some of the rules-tor ex.ample, Rule 37(a)-mandate that the opportunity for a 
hearing bo afforded before imposing the sanction. Even when not explicitly required, 
a hearing may be needed to consider such matters as whelher non-compliance wa.s 
"substantially justified'1 or whether a senction would be "unjust." 
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may be Involved. See S 42,2S. t\s stated by tho AdvlSOty Committee in Its Notes to 

the 1983 amendments to Ped. R. Civ. P. 11, 

The particular to.-mat to be ronowod should depend on the circumstances 
of the situation ond the severity of the sanction under consideration. In 
many situations the Judge's participation in the proceedings provides him 
with full knowledge of the relevant reels and little rurther inquiry will 
be necessary .... (T)he court must to the extent possible limit the scope 
of sanction proceedings to the record. Thus, discovery should 00 conducted 
only by leave of court, and then only in extraordinary c ircumstances. 

The arnount of notice before the hee.r ing will likewise depend on the cfrcum.,tancos; for 

example, a few minutes notice may be adequate when the racts aro c lear a nd the person 

sanct ioned ls an attorney.43 

Por more serious sanctions, the court Should tile a formal order. II s-houtd be 

Accompanied by a written opinion (or by a n opinion dictated in to the record) noting 

the authority under which the sanction is imposed, reciting the re levant facts { including 

any pasl derelictions or misconduct that bear on the- sanction imposed), and explaining 

why les:s severe penalties are iMppropriete. 

Criminal conte~t proceedings are governed by special rule!. a nd statutes. To 

preserve order and prevent disruption of a trial, the judge may summarily impose 

appropriate punishment under Fed. R. Crim. P. 42(a).44 fn other circumstances, the 

procedures o f Rule 42(b) should be followed and, if the misconduct involves dlSl'espect 

to or c rit icism of the judge, another j udge should be. assigned to hear the contempt 

proceedings.45 See also 18 U.S.C. SS 401, 402, 3691. 

43. See, e .g., ln re Allis, 531 f .2d 1391 (9tll Cir.), cert. denied, 429 U.S. 900 (1976). 

44 . If mJsconduct during trial does not warrant immedia te punishment under Rule 
42(a), the contempt proceedings after tho trial should he conducted In accordance with 
tho procedures ot Rule 42(b). See United States v. Lumumbe, 741 F.2d 12 (2d Cir. 
1984), concluding that Sacher v. OiiTied States, 343 U.S . 1 (1952), has effectively been 
overruled by Taylor v. H$yes, 418 U.S. 488 (1974). 

4S. See, e .g., United S tates v. Meyer,, 462 F.2d 827 (D.C. Cir. 1972). 
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42.S SOURCE LIST-STATUTES ANO RUL!lS.46 

Conduc l 

fellure or plelnt iff (or dcfondMt 
•1th eounlercl•i•• cro~~-cl•i•, or 
thlrd~pe.rty clei•): 
( 1) to proeecute, or 
(2) to COll!)lY Nith order or Rule&. 

feilure or party lo plead or otherwise 
ct.rend e91Jruil cloi•. 

Attorney unroeonably riultlpl ylr.g 
procoedi nge. 

Dhobodi~ or ordot •1 rilebehovior. 

frlvolo.,./• •licious ection in foNIII 

p,ouporie. 

feilur• to COCIPIY with judgeent d.itecttng 
convoyancc or othor spoclflc act. 

fre'-'6 or •bconduct ln obtaintno juclQ«lo.nt. 

reUur• lo 11eknowletdga r•calpt of eulrftOn~/ 
co-s>lalnt by •11. 

ratlure to aerve s'-""0!'1, /CQ111Plaint within 
120 d&Ylil, 

Authority; Specified Sanctions 

Rule 4l(b): Oie•i•~•l of nclion (or clal•). 
14'1)llcJtly include$ lc11$ 11cvore eanetiooe . 

Rule 55: Oefl.Klll JudOftCnl, J1plicilly 
focludie• len o,evero •ancUons. 

78 U.S.C, i 1927: ree./exPQN1e1 cau11ed by 
conduct. 

18 U,S,C. j 401 : Cri~lnal conten-pl--fine or 
J~r i&Ol'l11ent. Aleo••• 18 U.S.C. §§ 002, 
J69l; red. R. Cri• . P. 62. 

28 u.s.c. f 191S: Oi811leelll. 

[Varloua etatulc& eM•rd1"") r~•/expenaee to 
prevailing p•rty, ) 

Rule 701 coat or having act done by enottier; 
writ or attacl'lll'leni or ~xeeution; eonte"l)t . 

ftulo 60(b)(J) 1 Reller fro,, Judgrlent "upon 
auch terll8 as are Juet,• 

Sprvis, 

Rule 4(o)(2)(0) : Pay,aent of coalG or pert.onal 
ser-vioe. 

Rule 4{ j)1 01•1•••1 withOut pNJudice . 

Pleadings •nd Motlona 

Rule Ji: Oocu11ent atrloken. 

46 . Un.less otherwise Specified , rerere nces are to the Federa l Rules or Civil 
Procedure. 
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Stoned in violetion or Rule 11 : 
--~l t-elld by eigoer, or 
--without reo~onoblo lnquJry, or 
..... not Mell grounded in r•c-l, or 
--not warranted ln low, or 
-interposed ror 111prOfJC1r put'p0$o1 eu,;:h 

•t lo horasa , cwse delay, or 
inc.ree&e lttlgotion cosle. 

Pleedlng tnsurrtclent 6ofenie or rto,lndiant, 
iim.at4,dal, h1pertlnent1 or acendeloue 
qtter. 

~119ue or eM>iguoue pleading to 'lfflich 
res.ponaiwi plocUng required, 

ffon-attend11nce, unprtp.arefi'le••• or fellure 
to participate in oood faith at pre. 
trial conrorence1 retlv:re to obey 
protrlal order. 

Arrtd•v1te on au .. •ry judg•Of'll ptHet'lted in 
bad fa.1th or to dehy. 

ralluN to negotlole in good feit.h in 
fre•ing voluntery diec:iovery plan. 

Mon-altendence, unpNipar&dna••• or f•ilure 
participsta in good falth at pretrial 
conreranc•. 

Koklng • dlacovtry reque.el, reaponee, or 
objection, 
--unalgned, or 

•-•igned in violetil:W' of Rule 26(g); 
not: re.i by aignor, or 
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1dt:hout teuonoble Inquiry, or 
lncontieleol with ruJaa, or 
not wattanled by Jaw, or 
for Ulp.roper pu.rpoeo (euch a,s to 

hnrasa, cauoa delay, or lncreaee 
litig•tlon eo&t), or 

unduly bu.rdcn&oflo or eipennlva , 

Sourc• List MCL 2d 

R:ule 11: "An epproprhte at1nction,• including 
feea/expentee ceueed by vlolatlcn, 

Rule l2(f) : Hatter etrlckon frOII pleading. 

Rule 12(e)1 Order diroctlng !90~ "-finite 
stotoaont1 if not corrected w1thln ll• 
dtrocted, ploodin9 • tricken or •euch order•• 
(court) de,elt9 ju•t." 

Rule 16(()1 "Such order• , , , aa are Juol," 
ii,eluding, f.ae/eiq,.en•ae caueed by conduct, 
p.roclude evidence, at.rib cl•lM/dof•n•~a, 
alay prQCffdlflljlt, di .. leaal, dof•ull Judc,-nt, 
conte11pt., 

Rul• S6(9): reea/e)(penaae c•ueed by conctuct.1 
conte111pt.. 

R.\,le l6(f)1 '"Suctl ordore , •• •• •r• Juet,• 
including r,,,/axpeneee c,uhd by concl!ct, 
preclude evldtnce, •trike cla111e/defeneea1 

otay proeoedlnge, diaaleaal, def•ult Judgfflent, 
conteirpl. 

Rule 26(9)1 O~nt atrlcken. 

Rule J6{9) 1 "An approprhta unction," 
including reee/e11penn.ea caua-4 by the 
vJolet1on, 
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Oiacovety th•t te unNe•o1111bly cut1Jletive, 
obt•inable rro• onother eource at le•• 
exponu ot bv:rden, or tot which adeqlMh 
cpportunlty elreacty artorded. 

rtl lng • discovery -ot ion or re•pon•o that 
ie unaiQt!ed or elgned ln violation of 
Rule ll , 

Leck of aubatontiel juatiflcetton in 
pre• enting/Of)l)osing motion to oompol 
or for protective ordar. 

rallur, to r1,ey othtr dlilcove.ry orders, lnJC:h 
n prnervotion or docu-nte ~ conrl• 
dentiellly otdere; fellure to obey order 
eet.ebllehlng dik'overy pl•n under Rule 
26(9). 

(1) by not iclng p,erty. 

(2) 8y non-potty deponents 

(b) ■ubpoeneed, 

Rule U(b}(l} : llaitationa on extent or 
rroquency of dler.¢0very, 

Rule 111 Strike ...-.D19ned oocu .. nl 1 ror 
doa,menlo slgnod in vlolelion of Rule ll, 
"an appr-oprhte e.ncUon, " lncludlno fen/ 
e•peMte9 ceuaed by ~he vlol etion, 

Rule J7(•)C•)1 reee/e~pened or pre-veil ing 
party (or depone.nt) il'l(lurred on S10tlon. 

Rulo l§(f); "Such ordere • • . ,e ere just,• 
including fee•/expenee, CfUHd by failure , 
preclude evidence, etriic. clol11t/defenee•, 
etay proceedin9a1 dtealaeel, default judonont, 

conte""t. 

ftu}e J7(b)(1): "Such ordero • . • H ere 
j ust,• including feee/expt,nee~ caused by 
failure, eetebliah f11ete, pree.ltldo evidenc., 
etrlke cl e.i1N/ct.roneee, et..y procoedin,g,e, 
dl••laeal, dereull judgllent , oonlt11pt, 

Rult 2§(b)(J)1 Fee•/expen•• lncur rod on 
aotlon. 

Rulo J0(9)(l)1 fee• and elttnd.nce e~penats 
or p1rllee/couneel. 

Rule )0(9)(2)1 feet end etlendance expense• 
of petties/counsel awetded IM)llnst noticing 
perty. 

47. San~tlons may ordinarily be imposed e ither by the court In which the case is 
pending or by the court where the deposition is taken. See Fe<t. R. Clv. P. 26(c ), 
30(c), 37(a)(l). However, ft sanctions ar-e sought against a non4)ir ty dep0nent, application 
should be made to the court in which the deposition Is being taken. ~ Fed. R. C iv. 
P. 37(a)( l), 37(bXl), 45. 
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{}) by p,e.rty-dcponent, includlfkJ party•• 
Rulo )O(b)(6) witn~se. 

r,11ure or depDnenl to deeignute wltnt-ts 
l#Mfer flute 30(b}(6). 

failure of deponent to en,wer quoetlon(a); 
evll9ivo or lncoapleto anewer(e)1 reruoal 
to bo 8'1fOM, 

Conduct ot deposition in b~d faith or 
unreasonably lo 11nnoy, Miba.rrMs. or 
opl)l'&N. 

Motion for protective orderi • ·SI· , d18pute111 
as to the, place., acope, attend.once, etc. 

Unreesoneblc, oppreeel va el.epOC1M1 ducee 
tecu11. 

Hollon t.o a1,1ppresa undor Rule J2(d)(4). 

Rult )7(d)1 lln.lo■n protective order hae been 
9()Ughl, "IIU<lh Ordon •.• 111'1 ate ju!lt," 
inoloelfog ro-e.e/e,cpenae-i1 cM111ed by fll~Jur-e , 
eetllbllsh re-eta , ptecludo evidence, strike 
clai•e/ctoren.ee, stay proce&dingt, dl111111,,e.1 , 
default Jtxt,glllel'rt., 

Rule l7(o}{2,4): reca/eKpense, or preveilln9 
perty incurred on 110tlon to c~•l 
de.eJgn11Uon, 

lt'Ulo 37(•}(%- 4): reea/oxpsneee or pr•vaiJlng 
party {or deponent) incurred on aotlon to 
~el . Ir perabts 11fh r of'Cfer COIIPSl Ung 
dhcovery, Ru.t. '7(b)(2) : "Sooh ordeNI . , 
as are Juet," lncludlng reell./ax~es couse<I 
by re.Huro , esteblieh tacte, prtcludo 
evidence, etriko cleifl!l/dareneet1 at11y 
proc::elMtlnge, dlu111iaeaJ , dorauJt Judgllent , 
eonte111pt, 

RtJle lO(d) 1 r .. 11/expe.neea of prt1vaUing party 
(or deponent) incurrad on action to ter■imilo 
or liait deposition. 

Rule 26(c): feea/oxpena.1e or p,..velling party 
(or deponent) incurred on DOtion for 
protectlva order, 

Rule :i5(d)(1)1 Quash/110dir)' IIUbpoen•; 
condition on pey11&nt or expenses. 

Rule )7{•}(4): feea/exp$1Ue8 of preveillng 
party incurred on MOton. 

lnt11rr9g,torlu 

tvaeive, in~lete anu,..r(a); obJectiona; 
110tiona for prol1tctive ordor. 
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Rule )7{d)1 Unlsu protective order Nia been 
eou,gtit, "aueh orders •• , aa nre Juet,• 
including feoa/nxpensea eeueod by f eiluro, 
cflteblish feet&, preclude evldenco, strike 
ch1l•11/defeMee, et,y proceedings, di•iHal, 
der.,u Judgnent. 

Rule )7(e){2~4)1 reee/expens011 of prevailing 
i,e..rty ir,curred on •otton to con,pel. If 

pereleta after or-der conpalling discovery, 
Rule )7{b){2)1 •auch orde111 • . • aa tire 
Juel," inclllding reeu/eJCpenaea ceu"d by 
feilure, aotebHeh rlloCts, preclude ovldence, 
atrlke clal••/OefM&ee, 11tey proceedinga, 
dle•le~el, default JudQft8nt, conteiipt. 
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RlqtJCSh ror Ptoducll011 

feilure to &etve eny r•sp,Ot'lse or objections. 

RefuHl to pe,nall i napecl101tti obJeet:ion,; 
&'laelve, lnco11ploto p roduction; 
NOtion, ror prot•ct lve order, 

Rult ) 7{d) 1 Unloes protect ive order h4• been 
eot19ht, "eooh ordeN •. • u are Just,• 
including re-ee/expeneea et,U!Ml<I by r. 1tuN1, 
estobllah r ucts, preclude evidence, strl.ke 
cl•llM/derenees, etey proceedings, di11alse11l, 
defnult Judgllent, 

Rule )7(e) {2•4) : rMe/expen~,~ of prev•lllng 
party incurred on 1110tlon. Ir pershte 
after order toflpelllng dle.covery, @ulo 
)7{b}(2) 1 •Such ordere .•. u erfl Just," 
i ncluding fe~/expensee CMl&ed by failure , 
estllbl teh rect•, preclu-de evidence, elriko 
cleUls/defenne, etey proceedJA9t, dipl .. el , 
dofeull Judglle!nt, cont.Mfpt, 

PhyeJcel or Heotel (x11o11lnaltone 

Hollon for exeelnat ion. 

rellu:re to co,q:ily with order undet Rule JS(e) 
C0111polling production or pereon for 
phyeic,J/nitnlal oxa!Unntion. 

retlure t.o eiAIIUt repor t af exoainlng 
phyeicbn. 

feilur• to en•wer or object. 

ObJectlon• ; eve.al~ en11-..art1 IIOt10tl$ to 
det.r■int 11Ufr tciency or for protect iv-e 
oNler. 

t.lnJuetifled deniel of qtter lalor pravod 
to be t.r\18. 

r elluNt of Mpoeneed wit.nee• to 8IJl)eer/9lw 
evidence before Haater. 

(Hovent •~ject la ftule 11; uncl&e.r Whet.her 
Rule J7(e)(4) euthortzeo ewerd of '"'/ 
expcl'\See incurred by prevailing perty.) 

Rule J7(b){2)(£) 1 re-ee/o~penMe caused by 
failure, eet.ebl.181'1 fact• , preclude 
evid4'nco, ettike cl~i•/defentee, etey pro
ceedinge, dis-iesal . defeull Judoaent. 

Rulo }S(b)(l}1 t xclueion or phyelcian'11 
testimny at triel. 

ftul• )§(•) , J7(a)(2-&) : Feee/e~nsca or 
preveiUng puty lnoorl'$d on 1110lion. H 
pateiete efter orcter c~ellln9 disoovery, 
Rul• )7(b)(2), "eueh otdere • , • ,n 11.ro 
j ust," including reee/axpeneee cells•d by 
feilur-9, ontnbliah fncte, preclude evldenc., 
etriko clel.119/clefenlMle, alsy proeeedlf'IIII• • 
dl9flllnal, def~lt jodgaml, c<>nt.eaipt. 

R,,te J7(c) i rect:1/exp,ense:a incul'r&d in proving 
•tter. 

Rule 5J(d): Contecpt under Rule 4S1 peneltlos 
unde.r Rule J7, 
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raiture to pay Neoter•e eoapen$fftion. 

Unree&OOOble, oppronnlv• eubpoena duccn 
t.eai•. 

Ref1teal to COIIPlY with order eonipollin9 
teetiMOny or produc;tlon of 
docl.Mlent.e. 

Refw&l to produ~ doe1.-ente uecd lo r• fr~•h 
.itlJIQry. 

Appeal not ln good faith. 

f rivolous appeal. 

Allornoy not COll!plyl,19 with rul&e; eonduct 
~oec)(ling -,lllbt,r or bor . 

rejlure Lo proo.ent def~ees/reque~t•, 
obJectl04'18 within llae aet by court. 

fs i!ut·o to raise lnsuttity ct.rent1e 
wlltlln li- a.ot by court. 

railure to «-c>IY wllh di~oovery 
N.tqUeet under fod. R. Crlfl. P. 16. 

r,11urv to list wltne-se(ee) to aupport/ 
r~L •1 lbl . 

failure to dle.cloi,o expert wJlne~s(u) 
regarding d&fol'ldnn l ' 11 118nle1 
condition; fal lura to oobllit to 
•)(•imit lon oMElred by court . 

(e..ilure to obey aubpoone,. 

rallure to produce etateniont or 
wltncui•. 

Rulp 6.S(b); ~88h/110dify o.ubpoet'MI; condition 
oti p11y..,..t of eiq>enses. 

28 u.s.c. $ 1826; Civil eonte11pt
eonflnemont. Aleo, undt!r fod. R. £vid. 
804(a), wltnens deelll!ld unavailllble for 80fle 
heare11y exc• pti(IOII, 

rod1 R. Cvid. 6121 •11.ny ordtr JUtilie,e 
requlrea." (Speeial rule tr p ro~utlon 
w-ltnese.) 

28 U.S. C. f 191.S{a); fed. R, App. P. 24(&): 
Denial or et>l)eal in for'- i:i-up,eria. 

fed. ll. ApP, P, )8: • Ji,,st dwge.a end dngle 
or double coete ." Sifliler penally under 28 
u.s.c. S 1912, 

fad. R. Aro, P. 4§(b, c) : Suapensloo; 
d lebar111()nt1 "eny appropriate dlec.Lplin•ry 
action.• 

red. R. Cr iiri1 P, l6(d)( 2}1 Order OOIIP0111ng 
dleoovery; cootlnu~nc:•1 preclude undtsc.losed 
evldtnce; •eueh other ortSor •• {eourl) doeri!II 
Junt. • 

fed. R. Crin, r. 12..l(d) ; Precludo 
witnoas(M1) . 

f f dr R, Crim, P. 12 . l(d): Preclude 
t.e&UIIKlO)'. 

red. A, Cr ie. P, 17(q) i Conte111pt. 

fed. R, CrJ111, P, 26. a(e) : Teetiieony atricken; 
~tslr lal. See &leo 18 U. S. (. i )SOO(d). 
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eampt. NqU..t tor -.ttuelon ◄1 ,◄1 

hbul• tlon t>l r-.•~ 30,231, 41 ,◄l-'4 

tlm• limit• ◄l.4.1 , ◄ l.◄3 

plndlnp labtled conapic...oudy U ,14:n 

CLASS ACTIONS (cOflt'd) 

nl1.ttd c- SO..S, 31,IS, :,S,Sl·$3,S3 

IM'Vtrt.nc• o ( S.w.. S,S.24 

tr-la.I (1H alao TRIAi,} 

da. m.ma:,.rs u w1lt1••- 33,38 

conducted ill •laJH 33.5.C 

MCL 2d 

contt0Udadon or Nbt,d UHi 21.&Sl, 30.S, 

3U8 

Umiw on t-etdmon)' ot d•• SS.U 

OLASS AOTION COMMUNICATIONS 

..ccun,I• retorci. Nqu.fr.d or coutm,I .SC>.21 I 

ad'fiu, raqu .. b by ci... so.n 

(b)(I) and (2) d•- :tO. t◄, .JO.UI, .S0.131, .,,.n 
(.ffliWI.Oll nodu SO.I 4, .SO.II I, 30.231, 

33:.33, 33, '2, ◄J.◄ l 

combllltd wlth Httle.mecM notice :,0,212, ◄1.◄3 

dab"" (ua CLASS ACl'lON SETTLEMEN't) 
(Otl¥\Ulllft c..... 30.211 

COlltfnl of (b)(S) nolk• 30.14, 30.111, 30.131 

co.I• ,O. tln, 30,211, 33,SS, 33.62 

turatl"• nOlka, 30,24 

dtfilt1dantt' nconlt ◄l ,41-t3(a) , 41,43-'lO(a) 

dtpttldtf\t upon c1 ... 1r,c.,tl,of\ or CIIH 30,U 

dl«ov.ry l'fom du• nwrnl>tr. 11.451, 30.12, 3<USS, 
S3.S3, 33.I~ 

urlifi<•lion ~.u, 30.U, .S0,13S 

<ouzt approval SO.HS, 33,G3, 0 ..3•-U(b) 

dep(M:1Uot1• 30,133, 3.3,J# 
har-m,nt 30,12, .S0.233, 3l.33, 33..$3 
limll•tion1 ,0.12, 30,2:$3, 3.$,$$, 33,U, 4l.3•U(b) 
m.rit• tJ ,451, 30,12, S0,1.33, SU,3 

nt.d 3().233, 33. '3 

plll•li"• d•• n~ ,ubj•<t \.Cl urtain JlfQC.tdUN•, 

30,2S3 
dJ1m£.w.l, oKlu of 41,41- A 

di11-rib11tioo 30,211, 33,33, .(lAl 

drllt\'4 by COIIZIMI .30,211 

•teotiont of dtadli- 30,2◄ 

ln.dMdu.al IMl1~ n ,s, 30.211, 41,41-'IIS(a) 
ln.tormil1on trom c,1,.. 30,2S 

lnltl"lt:nllo,n, .olkltln, 30,15, .SO. US, 33,SS 
li•t ot c1 .. , mtmbeft 41.4116, ◄1,43.17 

mail 30.211, 30.1Sl , 41.41-U(t.) 

ma.ndal-ory fot (b}(:I) attl.or.1 U.3, 30,211, 3().131, 

30.14, 30.46 

miMAl111 of dut ,o.u. 33-'6 
II•- a~ &ddtfNN 33,33 

RdtNnCN 1,,- to MC.dOlllt (nl!;(OOlllote OA.ly) In Ole followifl~ m.,Jor MC;lioM: 

10-UM ol MCL 2d; 20-Genen,l Ptlndplta; 21-Prtlrlll Pto0Ndl11p; 22-Trial; 2S·SeUlem,nt; ' 24•Attorn,eyt' Pttt; 2S..APJ)ta1-; 

30·01-ActSont; :II-Multiple Lhi1atioo: 32•Cflm111al C..,,: :,.,_Sp.di! A.P9lk11tioot; 40.Qitc.ldi,tt; 4.l•Pormt: 42,Sa.ncdon.t 
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MCL 2d 

CLASS AC'l"ION COMMUNICATIONS (C61:ot 'd} 
aolkM from covr, 30,14, SO,l5, S0.2l, 30.US, so.1,, 

Ss.52, ◄UJ·A 

oridnr out (•M CLASS A¢'1"10NS:) 
otbu (OVd DOlk-ff $0,21! 

ol.bet bn111 ..... ,0,2ll,3J."3n 

pu11..I dlmli .. • I of d• .. d 1111'11 30.212, '1.0 •A 

po,st-jvd.imtnt at.t.cb so.211 

pffftfttation ot 11l•i• {••• CLASS ACTION 

SETTL&M:£NT) 
pvblic.t,tlon S0,2ll, S$..3S, 4J.O-t.S(b}, 

41.,4S•f$(b) 

r«.tlpt S0.211 
re:!trHI ot da.N que:lltioci• w co1nffllit.t" 30,tt, 

O.U-A 
tw Judlct.u. ,l'!',ct 30.211, 33.H.41,111-A 

r.trletlon. ot1 26.U, M . U 
,.._ylew •l'ld tHlliLon by court S0,211 

ump!, nodu ◄l.O•A 
N<urillu caa.. S0.211 
•ttlctMnt !M>tk♦ (, .. CLASS ACTION St'l"T'LJU,,iF.rff) 

CLASS ACTION SETTL&M&'IT 
Mlmi.nittradon 30,H, SS,66, tl .◄◄•9S 

appoiritm.nt ot,p-dll m. .. ,.., 21.u. uu1, ss.n, 
0,◄.f-'U(d}, ◄lA◄•A 

a\Xlit prooe-'uNt 31(U7, ◄t.◄.f. •A 

computer 111, S0.◄ '1 

lnv .. tMt nt S0.48, S0.◄ 1, 4t.U.•11S(a) 
P• fffllllll 3().H , as.ts 
u.mJ)k ord•r 0.4 4 

,Uorflt Y•' f•• ~roval 2J.2', H .11, H .lS, M>.t2, 

O.◄.t•A, 41.44-12 
brief• so.o, so.◄◄ 
beloff c.rtlncatlofl 21.2 ◄, 30.11, S().42, 30.4.S, :IS,6$ ., .. _ 

fomw S0,2Un, ,o.n, 4tAC- A 

lndlvld.ual S0,232, "·"'• » .u , SS.H 
op4, In .S0.2S2n, .SOAf 

perjury 4 1 • .(◄A 
JINN"llllt lOfl 30.232, $3.'5 
proe.d.ure. S0.47, u .u .1S{c), 4.1.4.C· A 
reeordlnc r.«lpt; so,,,. 
.ub.t-.nllallon. 3().,Cf, ss.,s, 0.4◄-U(t) , 41.4◄•.A 

tlM old..llfubnt't recotdt S(U'ln 

clNt Npr11Nnt1dv .. 
al)l)f'OVII IS.U, ,0 • .(3 

Gducluy dutlM 23.24', SO.◄S, SO.d , $3.H 
oppoe!llon l.O HttltiMn, 2'.24, so.cs. ts.u 

INDEX 

CLASS ACTION SETTLEMENT {c,onl'd) 

clue NPN .. :nl.ativH (ccmt'd) 
w!t.nc- at borina 30,AS 

§ 4S 

counMl'• rolt 2$,2◄, )0..42, ◄t.0-11.2(c), ◄ 1.4.◄•t◄ 
coutt'• •ppn,nl 23,J 1, 2S.l◄, ,.s.·u. S0.212, )(Ml, 

M . .c2, ,0,◄.C, 3$,55, ,U .42-H, ◄l ,◄ .f. 

NMf'Ytd powcn 41 ,◄◄-Ul, ◄lAC•A 

dcMlliM {Of' p1tllal 1tttl, me11, u .u. 30.46, ◄1 .1,112(() 
dMclo.ure of offc:rt ,_,,2◄, so.ct ...... .,,, 

t1lrn ... ot HUkm.tnt 30,.U 

,.uy peOOin.1 Htile.mm, 23,13 
dUkibutl,c,n from tund S0.231, SO,C7, n .55, 

◄l .4◄-11S{b,t) 

pu~ica.tlot1 ◄l.44-S 

»mpJ, node, O.◄◄-A 

...,ide~ S(U◄, 33.65 

cxpul• )OAC, 30.◄6 

f a.imet• ts.l◄, 30.41, 30.'2, 30.Ct, 30,4$ 

!1.1nd 23,H, 30,212, 30.46, SO.◄?, 3'.U, U.◄2.A 
hcuinp (ttt Judidal Nvltw) 
Individual c.Jdnw s,.s, 
lnltrtllU of cl.wt u •bolt U .H , ll0,41-llOAC, S0.46 
Judlcb l no'tltw 2S.tc, IS.U, 1S,2•, ,0,2lf, 

30 . .C, 30.0, 30.•◄• "·" 
t.h.•nt., mild• at burlnc tS.14n, so.on 
clut me.mb.N, objcctio111 b)' 30,CC, C1Al-112{b}, 

◄1 .0-,A 

court~1ppolntcd cxpe.rt./muler11 21.62, SO.Cl, 

.SO.◄◄n, StU7, SS.$$ 
fomn l ~urlnc 11'ie.r nolic, toclat, 30,212, 

SO.n-30.u , "·"· 0 . '2, CJ.42-A 
nmplc ordtr tor burina UA2 

YI•- ol olhcn ts.l◄, )OA◄, 3;$,6Sn 
m~tlnc ol duti ,o,o, 30,◄◄• ll,:S,U 

monh,oriftJ po,t,ffllkmffit diKQVtl')' SO.ct 
non-mol'ltlNY be.11-tflw u.,e, s,.u 
nodct 1S.l◄, 13.Un, ll0,2U, S0.211, SO.◄◄, SS.H, 

◄l.Cl•A, ◄1.d,U, 0 , '2·A, ct.U 
oombl,a.d wllh onlficatio.n nolk. 30.ln, .C1.d 
ool'ltcnt ,0.112, ».n, ct.c:a 
dr&ftina SOA2, "3.65 

o&hct penoon.. 23.l◄, JO.◄◄n, "3.Un 
pu.blicMiOCI ◄1,CI-U 

».mp)t Of'1kr and l'IOC.ic. ,U.42 

objedion, by cl.at• membi>n 41.0-U, ◄I.Cl•A 

ottt rt no& tu.bmitltd lo dMI 23,2◄ 

oppo.hlon i:l.l◄, 30.212, 30,Cf. S()AC, SU6 

order 1pprovln1 wukcntnt ◄I .◄• 

R•ftl'fflCtl u. to MdlOClt (n=foolnoC-t o,nl)') In th• fo&I01rin.r major .. diOflt : 

10-Utt ot MOL 1d: 10.Ge.n,ul Prtndplet: 2l•Prttri•l PtOCN(tinp; 11-Trtll; U-Scttltm.nt; 2◄ •AUOf'n,oy1' r ... ; 2'- Appnlt; 
.SO-ct-Act.lont: 81,Mu.hlple Ll tlr11ion: S1...Crlmi111I CaMl!t ; llS·S~•I AjJJ>llca.donv, 40•Chcckl11t1; ◄1•F"'11111; U -$.nctloiu 
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CLASS ACTION SETTLEM&NT (i:Oflt'd) 

p11riial .. ul•m•nt, t.s.:tl, so.o, so,,e, ss.n 
W1p1rt Lt1th110n)' Ml.46 

ruDde In lnc<lfl'lt•P,rodutlllf ltutll ,,,ue 
lnt,rln•no 'llith rur1.h.r prockdlnc• 23.21, 

2.a,u.,o.~ 
•~ Of'd.tr 41,0-Alt, A 

1irniRC 41,1.112(() 

r.Ce.rnl to ,pe,;lal ma,t•"/u,.ru 21,62, S0.'2, 
SOA,n 30,◄1, 3S,U 

Mc:,..t .._,..,m,nt• H .U 
Mltltm.llt ¢.I .. M• 31). ~6, 30,◄5, U.3.$, H .l5 

cavu.ll ,0.◄r., 3S.lj$ 

,,_, .. ot ~ulo,u u.1,11 
,.,,peMlon or dlKOv-,, pe.ndlnt n1cotl.~Uon, 2S.1S 

lini.. limi~ 41,0·A, ◄U◄·A 

11ncl•inMd rundt 3(1.◄1, ◄ l ,◄◄-115 

CLASS O&RTU'ICA'flON 30,1-30.18, SS.2◄ , .as..as 
3.S,6:l, 41,3-11C(d) 

aJ1nd.11 t09k .,, tint CO(lfllA~ 21.24 

a.mcndmtftl of d- ord,rs .ICU t 
Mlhtu.tl Cl- 30.U, 30.U, .$3.1, 3S.1 l, 33.U 

(b)(S) "''· {b)(t ) or {b)(2) 30,U, 30. 'U, $3.U 
OM Mledion ,0,U: 

ti- df'llnhion S0.14, 3U4, SUS, 3S,U 
ooDditioftal «.'lifl<•tion so.11, so.18, ss.n , 

◄M,l 

(Onf•ttnctl ,0, l1 

dHdlint fQor 1notioci 1Hkln.s 41.S~tf(d) 

d.certi(lea.Uon JO.ti, ,0.16, SO.It, ,0.22, ss,,2,. 
dtettlpdon ol d • lma 30.14, S!l .. U , $3.lt, 0.41-111, ,1 . ..S-"11 

di.eo-rtry 21.l◄ , tl.U, .)().11-30.U, .)().US, 
3'.SS-SS.St, Sl.12.,s.u 

bilu.rca.tion JO.U, SS.12 

cwrt •pptonl S0,2Sl, SS.&S, 41.S•U(b) 
del)ONU,ons of put•iiv, d- 21,tU, 30.U , 

So.2», ».n, SS,5S 

limlt.ilon, .10.11, 30.U, 30,233, ss.ss, " ·" 
prtortt ,. 21.0 1, SI0.12 
pu.rpoHe 30.12, 3.3.SS, SS.62 
putt,dv• d- not .ubj.ct to c.,t-.1ft ptOC.eclUtff, 

suss 
Mruch•N J0.12 
U.ftn«t•MY ,0.11, 30.lt, $3,H 

urly dd-orml.na.tioft 21.14, U .U , SO.It, 30.12, S!l .. 33, 

"·" ffllJllo)'mtflt dlff,lmtftallon SO.I I , 32.'2 

INDEX 

CLASS C£R.TtFIOA TJON (cont'd) 
trror lt1 Cffll.flutlon jl().11, SO,lt 
uW:n,ion of tlm4: pniod• 21.14, S0,11 

fallute co • lie.a• 30. ll 
tlt1dlog, Md coOO~ion. 30, lS 

hHrin1• 30.U, SO. IS, $(l.18, O .S•t4(d) 

lmp•d on tu,ther proceeding• 21.U 
luu., dtvclopment !I0.11 

MCL 2d 

IMt ol ptNon, Nc.lvlnJ t:1odc• 41.41•'11, ◄ t .43-17 
man•c-nt ttchn.lq-un for $(U1, <11 l,S• l•(d) 

m•• dJ.tuter ea- 33.U 
multipl• d.... SO.ta, SU) 

notk• (-CLASS ACTION COMMUNlCA TIO NS) 

objutlon. io c-e.rtUk.i.tion •U•••(d) 
order 30.J8 

condlllont.1 until enhy of judsment SO.ti, 30.18, 

.ss.n 
modlfkatlon SS.l2n 
..._mp,u order urtlf>,tn., d •• U.41 

pr.ctrt1tlcation 
•meOO.m.tni, io plndlnp S0.21t 
motlot1• SO.It 
.. ,tJemeM neco1iatio1111 21.24, .so,11, 30,◄S, » .ss 

,S,11$ 

p,.111alute jl(),H 
r.cociilkkzalion 30,ll, SS,J,4n 

rvlin;s, Ofl motioiw SO, ll 
.i:h.du&. tl,14, 21,2•, .S0,11; #3,SS, 41,S-11C(d) 

.. ~utili•• ~-· $0.1 1, " ·" 
1tl•~ti011 of "P""n41iv.,/C-OW'lffJ/~ 30,15 

clu, "P"~t•ti've ( .. , CLASS Rl?.PR.RSBNTATIVES) 

dlaqualltlu1lon 20.2&, 30.11 

lac tor. lt1 •• l•ction 30.t l, 30. ti 
r.pl.M:flMl'I\ SO.t2, 30.2◄ 

teUlemtnl 
Individual cl1>lt1111 be.Co,. 30,11, U ,3S, SS,H 
1ucotiWi011t b,t.o... 21,2◄, 30,1 l, ,OAS, ss.n 

,bow c.u-• ordtr SO.II, 30,18 

•~irt~ i.w .. , d-r« SO, I 7 
1ubcl•- so.16, ,o.u , ss.ss, ss.n 
11,unn:11,,y J11dJ1Ntll 'U.S411, SO.II 
tlmlnc 30.1, 30.11, U .!l•C4(d) 
V-nHPrtnnted cl.Mt 30.11, S0.16, 3!.33 

CLASS MEMBERS 
lldvk•, nq1mt, f« 30.22 
u pattlH for dl,qu.aGOcatioi:i 20,2Sfl 

awatde •fifl' Hltlfmmt .S0.•7• 33,$$ 
<l.i.m. so.nt, ss.!13, sue, ss.u 

RtfuffKH u• lO H<.don, {n=toot:nott only) i11 tlwo fo!Jowltlc major M<tion~ 
10-u .. ol MCL tel; 20-Gt nenl Pri.ndph,,; 21,Prettlt.1 Pro(.'6tdlnp: 22·-Trial; 2S~Sd.tkmtnt; 2'•AUorneya' f•••: U·App.alt; 
».Clau Adloqt; '1-Mu.ltlpl, Llti1•ti0fl; 32.•Crimln•l c, ... : S.S•Sped-.1 ApplloOon1; 4.0,,.ClwcklJ.tt,; 41-fo~; 42•5.an.ctloci, 
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(;J,,ASS MEMBERS («int'd) 

eonnkc• so.,e, so .. n, ss.as, ss.12 
d.tinlt">11, ( ... CLASS C&RTIPICATION} 
de.lth,d M!ou cttdftcalJOII 30.212 

de.p,o,,hlon• .n,r «t'll.ftutkln 3().2», 3S.IS 

di.covtry ftom 21.4'1, SO.II, 30.23-3, SS.SS, 

33.U, SJ.I◄ 

tourt 11ppronl 30.2.U 

llmha.tlOl'le S0.233, 41.!MIS{b} 

•mplo,, .. btn,r.tt In 1,UltMtlll "·" 
tnlltlt~ftl to dl,tftblltloa S,.65 

har111Nl\ltl'll S().)2 , ~.2S3, 33,SS, "·" 
he.aftnp Wortm.Mttr SQ.47,SS,'5 

ldt 11IU!catkii, 20 .121, S0,211, SS,I S 

ld•lllhy of n'lt flllben unkftoOwft S3.1S 

l11tomu.tlon from, 1ft ffnP'°yffleflt ca-. J.S.Hn 

1111-1 of d- M wholt SO.•U , SO.,, 
lntwnntk,11 S0.1511, 41.S 

Md ... rtpNMftlilllva SO.I l, ao.16, " ·" 

indMdu1.l 41.◄1-A 

11.t of 2&..S, ◄l.U-U, 0,0•17 

mudn.c befo,r. .. u~t burinr S(>.4◄, SS,$5 

na.rnn and Mid,.... S,,$3, '1,0-113,(a), ◄ 1,41-A 
node. 25,S 

(we alto CLAS$ ACTION' COMMUNICATIONS, NOTICE) 

obJectlonl at HUit.MUii htulr:ir so., •• 3'.55 

op-ln pt,0e•dt.1N• ,. .. PN .. 11\Sna d•I- 3(>.231.n 

opt.out 
(b){ll) actiOt11 U,3, 30.IU, 30.2)1 

bt.<l. pay cb,im, 33,54.n 

olMT c1 ... acliorw 30,H, 30,231 

p."N•nlaUori of daimt 30,232, 33,H 

41u .. tt0iw r~ ,cu,2 
rt.ll•I, Yatl,attOf\1 NnOlnl 30,21.2, llS.33 

r!Jhta and ~lip.li.Ql)I 4.Ul•A 

111rt•ct•d by c1,...1r-1ion of cut 30,H 
wut.men1 ,0.212 
M1btt111ntl.a.tl,oa of cl.1.lm1 -'0.47, 33,6, 

tfflimMly al lrla.l 

tallur• to , .. tlfy 1-t t r1111 3'.&Cn 

llmlu 3J..llf, 33,U 

CLA.88 R£PA&$CNTA1'1Ves 30,11, ll0.16. "·" 
conftlct1 ol lnt•r•t Sll,.SJ 

dlte0'/'11')' trom 30.12 a...,.. 
ftOUC• undtt M (2) llS,3.S 

obw.inl.n1 n.i.m.. and addN••• SS.ll.S 

Ach1civy iwpondb4UIIH 23.24. , 30, 30.0, llOA& 

Ct.ASS AeJ>iteS&t-M"ATIYES (ront'd) 
tndlYldulll rh,lm. 33.J.3 

<0mb1Md wllh cl.wt cl.1.im. 33,kn 

lnk.rv•ntiol!I t.o beeonw, 30.11, 30,1$, U .33 

mtmbff1hlp i.n cl- H .3Sn 
numbtr of 30.U 

reJ1Khnl party 30 . .11 
_.. 4.2.3 

ffflh,C«l'l'lllflt proudure 30.1$, 30.U, d,3 

rol• In 11u1-, (•tt CLASS ACTION S&TTLEMENT) 

etledlefl 30,ll, 30.16 

t"\IMll'l.1.1')' Jud1m•11t for 30.lln 

CUCNT 
.1.tt,Mal\Uo 

<0n!, Nnut 21.23, U .4.7 

""'dl.a1k>n tll.12 
.1.ttorn1y-dl,at ptMltst {1tt PRIYILEOES) 

t lMI mt.mbt" 30,24. 

dl..:k,I\IN of<0nfid1ntb l do,cull'W:flta 21.4.:U 

1t-nction1 ◄t ,t2 

1tt-il,m,nt off, ~ dlKI~ 23.24, 30,42 

11m:oop,iotl"'• 21.41, 2', I I 

COLLAT'BRAL .£STOPPEL (M• alto Rf,:S JUOICATA) 

wn.olidat.d trial ol d._/indMdu.J ~ 1!011• $0.3 

•iifon:e.mant pnicetdins• ol FTC 3$.14.n 
in,equhaW. COirlNqlJallCU JO.Un, 30.3 
int.nlocu1or:y appnl llll.23 

Jul')' and l'tOft•Jurr .. ~ .. u.is 
ftanowln1 llWllit)' i••uff U.2& 
opt.-ou& mt:mbec,.., MMtdOD o! 30.3n 

Pll♦nt llll11don llS.GS 
tec,i ca- 21.f3, 23.12, 3',:K, U ,31 

COMMlTTEES OF COUNSEL (, .. D&Sl(;NATEO COUNSP..L) 

COMPWSATION OF COUNSE.L (, .. ATT()RN&VS' l'F.P.S) 

COMPlt.ATION(S) (H• 1-1.o $UMMA.RU3$) 

CIMlri'a din,c;t iYt 33.53.n 

dah 2L'4f, 2l.4'3 

diatOY•IT 21.4◄0 

♦ffli,io,rm.n t dlilc.rimlnalJon C.MH SS,f.! 

, .,.fdmn n .4S3 
11,.ar.•y nik tl.◄46n 

proJ,eclld •trtct or ,rro&' tt.446¥1, 11.◄.Sfn 

ft.t(t<l'¢rl•t" aft to 1.cllOM {1t• !~not• only} 11'1 th• follbwl111 major 1.c:tioA1~ 

10·\beo(MCL Jd; 20•0•1m.J Prlnelpt.a; t1.P,..1rt.l Proee•cllitgt; 21-Trlal; 2.J.S.ttH.11M11t; t4•Att.om, ya• , ... ; n-Apptal,; 
30·CI- A"lion.-: 31~M1.lllipl• Utl( atSoft; 32.Ctlmlrul c-: !3-Sp•d•I Application•; 40-0h1e,kli1i..; 4.1-Formt; ft.S1111,UIGn1 
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§ 45 

COMPLEX CASES 

("• •~ "ilt.r~ ht11'1lt1p) 
11nlilt\11l 3.S.I 

app,,,ll•t• r.Ylew 26.1, H .1:1, U.21, 25.22 

INDEX 

.... i,:11m.nt of J11dit1 20.U, 20.111, 20.tU, 21.ll, 31. 11, 

.Sl.121, 31.12-3 

c.1 ... •dioa• JO 
c,on(tttncu 21.21, 21.2ll 

criminal 31,2, st 

dtpo,iitiOll• 
fn\lllitrad; 21,◄$1, 11.◄$4 

-c.h«h,1lin., 21,◄U 

di~11•li£h:a.tio,1 t0.23, 3.S,U 
~llll)f"ntl Jl,« 
en,pioy-1\l dltcrimlt1a.tlon ,13.6 

nldct1ce, Ptffmllll&Oft o( U.3 

ldtntlft.ution 20.U 
ltino,,Ulo,i 10, 10,U 

lntffim mo,,m:• 21.lt, 21,13 

i.---n•m>win:s 21.U, 21 .3◄ 

j11d.ki• I lntff'Vtndon •t ul.a) 22.42 
judid•I m.rlll(tfflfflt 2U, 21.12, 21,1.$, 4L2 

m•• din•h•" 3.S.J 
MCL 2d 10, 21.12, .SU, ◄U•tS(,) 

1111,1.l\i•lr,c.k des,o,hkilM 21 ,◄.$1 , 21 .◄U 

paltnt Utipdon 3S..f 

prtlrieJ proct.d.inp 21.21, 21,U 

ro ... lanmt:nt 21,.11 

•• tu-rHin lilil•lkon n . .s 
taho-w-er lilla• llOl'I ## ,◄ 

COMPUTBR-A.S.SISTBO ST'tNOCR.Al'HIC 

RCPORT'IHO u .. ot 

COMPUTBft..8A11£0 
d1po.:ltorlu 21.,,,, 21,U, :U,4tfl 

liliJ,.llon lfllpt)Ol't t)'tt• flW 21.44◄, 21.446n 

COMPUTERJZeD DATA 11.446, 4Ul.,..'ll l 

.ceurKy 2l.4t6, 33. U 

adrnlnhtr-.don ol HU.lt mtnl 30.47 

adml.dbllhy 2UtG, 2USll, ll.ll.'3 
• ntltrutl u- 33.U 

•llOfM)' wort p,odud '1.4t0 
•1,1thtnlk•tion 21 .. HCn, $3:,U 

COf$ or obhlnin., 21.4~. 3#,U 

ditcOVtr)' 21.4.U , u .• ,e, 33, U, $3,$4, 3$.'3 

tMl)lloJm,n.l diecr'imin•lion e-... 33,'3 

trMu.l'fl • 1.2. tt(d) 

COMPUTBRJ.Z&D DATA (tOt'll'd) 

=• 
tlimlnalioa of 2Ul3, U ,6!.A 

Pf'OJe(;t.d on.t• u.44e 
91)1,!re•• of U .U6 

,vkl.tn1:• n.◄,e, u .tl3, llll.lls 
•X:JWrh, Ult b)' 21.449, IIS.&s 

h• td ~ plH/JWlntou.t.t 

fftot'- JIOUfld.t.l 21.446 
dhcovery 21.-UG, $3. U 

lwa.na.y 2l.4t6n 

n♦w, 1,u♦d N orialnal•, 21.4◄6n 

p.irlodk 2 Udo 
rttenlion 1U'2.n, 4l.1•1 4(d) 

lhitd•pariy depo1ili,;m 11,447 

W.•ritir,c.atkm, .,.,ty 21."6, "3.U: 

lnt.n-QCAIOr ... 21.tGI 

MCL 2d 

Jolnll)'-tknlop.d by p,11.rd et 33.63n 
mM:hl11,.,..adabk foir111 11 .◄,o, 1u.,en, ss.u , 113.U 

pnNC'va.liOII 2 1.,.n, Sll.53, 4J.t-9t(d) 
pntrlal ,11lh1p 21.446, u .,a,, 113.&s 

printovl• c, .. h u d COflln) 
-,.mpl• 21.446ft 
("• •lff SA.MPl,.INC TECHNIQUES) 

alo ... g♦ and "trl, .,.11.1 11..UJ, 11.H , :U.4'2, 'U,<1 ◄6, 

21A61,U.6S 

•11J:t1Marlt 1 21.<\IIS (w• •lao SUMMAR.JES) 
1)'11- a.nd p,tOJtlllM 11.401 

lnlt n"OIAt-otC .. , u .. of U.◄GI 

pNt• tti'v• ordu• n.◄,e 

tabul11.tloo11111 and V'Oh1mbiou. ln:fotmUiOG'I 11.440 

trb l UN 21.4'9, 2J.4SS, 113,$4, 33.13 

n riOc.doo b)' .amplint 2l,U$n 

COMPUTER TE.RMlNAL 
,nom•1'• olBtff 21.,u 
cou.ttroom 21,1.2 

CONPERENCE(S) 21.2•21,U 

(,ff a.Ito PRETRIAL CONFERENCE, INIT1AL/fl.NAL) 

a1t,nd111K• 11 . .U, 113,0 

«>U.IIHI in tt.16-1«1 CHff 11,2), $3,11 

m,,1Yt ... t .. /m11,h.n 21,ts 

~rti• 21,2$ 
b.ro,.. rwpon1i"'• p1,adin11 20.J 1, 21.n 
erimi11al (;It.Ml a2. 2 l , SJ.S4 

rortn of 21.22 

Jolat with othtr courll 20.113, 31.111, 31,31, U .21 

RtftNflC .. lltt to Ndkuu (11:!oott1044 only} i:n. tht followli~l ll'llljot ttcliona: 

10.u .. of MCL 2d; 10..Gt11tral hlndplff; 1l•Putri•I Proo:ffdinp; f2•Tri11I; u-s,ul,mtnl; ·24-Atloiria71' Pt": 25-Appo l•: 

30-Cl- Aetloon,; lll•Mullipi., Lit~ll-l-ioa; 32•Crirnint l C .. et; llS•Spedlll Appliutioru; '0·Clitekll,t.e.; 4.l •Ponm; 0-S~dion. 
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) 

) 

I 

MCL 2d 

CONFEI\EXOE(S) (cont 'd ) 
moC-iorit, <OMMitr•tlon. of 21,3-1 
IHt.mb.f o{ 21 ,2} 

prtlimi1m ')' meelinp o( tOltlNtl 11,U, )S,0, SSAS 
prepan.Uon f« tl.12, 21.J, 21,2•, ◄1 ,2•0:(a) 

n:lat.d ,ta t.t/ Cedtnl nw, 33.21 
■tUltlllf.nt 

clw• k l iocw 30AJ, )0.42, ,o,« 
pro11:1ot. HUl•m.nt U,2◄, 2S.11 

l• l•Pho"• 21,22, 3l.J3-, #3 ,◄l 

o ·an,,actlbln.c 21.21: 

trb!, durin.c tt.16, 31.:W, •U .7-U(t),• 
tyl)ff of 21,2 1 

CONFIDENTIALITY 
•11ffm.nt, bf c.ou.nffl 21,◄Slft, U .H 
dvil ltiY•tica1lv1 dt01at1d, 'J l • .Sn 
C<1mmt,cl•l lnfomi.allon. JS.U , M.&t 

c-opylna J>f'OI..Cwd documen1, 2U.3ln., 41..3&.tO, lS 
«IUllffl '• Ntponaibllltieit u.u. ,11,1.3 
dtdaHdfic.atlon :U .dl, ◄1 ,U-'5$ 

d,epofidoti• o.s&.t◄, ,1.u. ,u(b) 
diKlon1n: ,1.H-111,, 

NtOd.U. Md txped• 21.dl, ◄l.U..U 

d itnl 21.431, 0.3'S~t.t 

eoe1~ o.s&.n 
.,, ,b tJori, u .. un 

d«unM:nt, 2U,Sl, 0.$8 
.C:C.fff, r,elattd c.-..u ll,d2n, 21,dl, tl.ll• tS(b) 
in !MJ)Ofitori" ,U .S$~U 
•J"eitlly madt.d 2tASI, 4l,3&•U 

«11c,lo1m•nt di.c.rlmin.at.on c:•.e• » .SS 
-~iv, d ... la11atk11u 2U3lll, :is.~ 
mint 

u.nd,r ... , ◄J.36-u(b},T; ◄ I.ST-'13 
waived 21.4Sl 

hearinc 21.◄Sl 

l:n eamen ptoeMd(q, 

(1H Hf CAMERA R,tvu;w/PR.OCB&DINCS) 

b1'1Htl(t.Uv, d, mandt 21,◄3ln 

loe 2USln 

non-pM"l1'• d9Co\lmtnl, tl.46& 

IOM or 21A3ll 

ordt,... 2us1, 21.,i, s:i.12, " ·''• 3s.u, 
3S,f4, ◄1.30 

proudt.ntt fOI' hwidlin1 d ~ nw 21.24, 21A3, 1:l.43l 
m1r,-.1 21.◄.:ll 

•••DPk Of'<kr ◄1,sie 

u rt.iOn .l• or compliant♦ 41.3&-U I 

INDEX 

CONPIOWTIAt,l'l"Y (col'lt 'd} 
• •1r1plt ordtr (<,0nt'd) 

modiflcatiOl'I 41.36-111! 
w•llna tl,431, u.21, ss.o-n, s1u.2n, s.s.o.., 

fl.S&-il◄{b},7 

MJIU•ttd from non-contldeftllt.l u .:ie. 111 
ttffftlnatlon or ◄ 1.3e-U l 

thlrd-p,.rtt'• lnterett 2 1.43, 21.<11 $$ 

OONPLIC'l"S OF INTER.EST 
uittt .. ~t c.we, s:us 
•UorM)' {u MUHm.nt1 23.2◄, 2.f,12, 2-t, ISn 
clut actioo, 

repre.ent&fr¥'t11 and c:1- S3,S3 
wit!lln c:1... 30.H, 30,◄ T, 3'.33, ss.n 

coun1tl In uitnint.l Utt 31,12 

de:t,ndu1t1 " •22, ,S,SI 
di1qualific:aU1111 20,2" 
ln,d coun1el 20,222 

CONSOLIDATION ,_ 
in dirrerent dlri1ioiu 20,lH, 21.81, Sl,1 L 
In Hffll c.ou:rt SJ.It, 41.3• tl 

dwt acltor.1 SO . .$ 

totl1 Nd!Kcd b)' SJ.U 

§ 4S 

dl1C.u•lon • t eon{eNMe. 2J.2S•2l , 2◄, SUI 
PNt-!1&1 20.123, St.It, 31,U , 33,23, SU1, 3$.$, 

<11U•fl , 0.7-12(a) 

Cti&J 20.US, 21,61,, 2 1,$3, 21,$31, 3(1,S, 31.1 I, St.11, 
33.2, 33,,2), i3.,31, $3,.$0, ,S,On, SS.6, O ,S-111, 

◄1.1U(•) 

CONSULTATION •-a Jtidc .. 1().225, $1.31 

CONTEMPT ◄U 

(m • Ito SANOT(ONS} 
f.tlur-. to~.., undff 1ubpoma 21,d6cl, 2L"85n, 42,5 

unau,hotititd dlte.lo.um <111.s.G-111 

CONTI:~TION INTtRR.OOATORTI',$ 21.U, 21.443 

( , .. &5M INT8AAOOA TOR.1£S} 

CONTINUANCCS 

f.riffltl'l.•I '-••• U ,22 
1 .. t 1nleut1 21.Astn 
par-d•I MUllm,nt• n .fl 
tr!al 21.61, 22.11, ◄ 1 .7-U(f) 

Jtef,.-.~ .... to .. ctiol\l (a• footMlt (lft!y) In '"' followl.nt m.ajor Mdlori~ 

JO,.UN ot MCL ad: ,o.Q.,., ul Ptlnclpt,M: 21-Prt trial Prou.dlt1p; n-Trl-1; 2s.-St1tlt1MM: H •AUOC't1Q'•' Fee.; 2S·App" I•: 
».Clut Action,: S I -M11h!plt Utl.s•tlOl'I; S2,Cflmlt1al Cw11; SS-Sp.dal Applkad.on.; 4!)..Chtc.klltt,; <ll l•FOf"lnf; .f.2-Sv,,tl.o!\a 
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f 4S 

CONTJUBVTION 

•c:nemtnW di,doMd 23,2', O ,S.-1S{r) 

d1un1p••h•ri11.1 ••-' 13, tS 
alobal MUlmwnt• 2',21, n .n 
l•tu- fil,d ~"" 20.22s 
1~ ... ,u1in5 parlie- 41,62-1.6 

•t•t• J,w SS.J 

COOIWINAT'INQ COMMJ'M'eJ? 

(1H D£Sl0h'ATSD COUNSEL) 

COORDIH:ATJON St.IS, SI.SJ, U ,61 
a&wd• l<lpk _. fltet COllft r-.nw 11,J◄, 31,11 

b,nlrn1:ptcy cN• 20.ns, '°"'• n .un. s,,21, ss.u 
o nlralt..d mN1a&t:1Mnt 20, IU, SS.1<11 , SS.21, 3S.:tl 

~n"I J0,22, SI . IS, S2.12, SS.22, $S.8,S 

11U,nda~ b)' •HOrM)'I ln, all Nlattd cun, 

11.12, 11.n , 3-3,'1, s.s.◄ 1.n 

court•, N>l.a tO.t2, $0 • .S, 31.IS, Sl.31, SS.◄ln 
crtmln.J CMOI 10.lts, J t .t , st.It , ss.u 

d!.covny 11.421, 21.'31, :U.1141.tS, Sl.2, St.SI 

SUS 
(-Mo JOINT DISCOVE,RY REQUESTS) 

INDEX 

in!«m•I 10.12#, U.4'1, 30,3, u.u . SUl, n .n. SM In 
Join, (_, JOINT C:ONFER&NC&. J OINT ORDERS) 

Jude" in •tat. and ~ual e- 20.225, 3\.Sl 
not le, or ini\ial eoonr, rsou u .n . s:U lft 
pt-4.t:rl.al pl"OCNd~np 20.ns, 31.11, SUS, 3 1.31, SUt, 

S.S.21, S.,.SI, U.S.11l(d) 
r.lu.d c- ( .. , aa.o RELATED CASES) 
tamt ltad a11d JI.al.oft eOWl-1 SI.IS, Sl.ll , » ,21, 

41.ll•t l(a) 

..,mpl• Offlff U . U 

COST(S) 

appordonad amon1 plaintiff• SS, t2ft 
aUomey•• ffff N ts.Ui:i 

con.ollduion, .. mean• to Nduu U .tl, St,121 

tOfl.,thUd111 .. odkiM 21,47, 2S,2l, OJ, 42. li 

Wtntltyinc d- mecD:1btu so.211 

ln ttlallon to d-.m•rn SS, 1 l 
litir•don tl.421 
notke to tla1• mamb.,.. 30,2ll 

r.duc.in1 d~Ttry c.Qltt, 21.0:J, 21.,n 
ffi1,u11.l to •liP'1l•t• pro-,al,k fM;t, UA.7 

.. vin.c from m'-l1Udi6Lritt Iran.(« 31,121 

Mtllffntot 
to1t.l u f•etor In 2S,ll, 2S,U, 3S.11 
notk, born• by defend•rit• 30,Uf 

COSTS (coai'd) 
lh.ulnr u COlldiUon {or d iKOVU)' Sl,S11l 

t.u•bk H .1:tn 

COUNSEL 

MCL 2d 

1dmi•ion prob" Yiu U .JS, <11.,-11<1(• ) 

1dmorii-.bmt0t by ,:~rl 2f.Un, o.s 
•PPff.ratlC. ... , lnlli.t,I ooi:,f«N nita 21.n, '1.23, 

».21, 33-,0, 0 ,f.fl, 
btba.-iQII' 

ICCOAl•1tllo1.UftMI f0.21, 'U."H, 21,4$8 

chJIOlllloon, ti.de 
trill n.1111, 2t.2.s,2i.2,, 32.35 

ceriltludori by 20.21 

eommilt<IH 20,221 
(Ht al.co DESIGN.AT&O COUNS'&I,) 

m•• diiaHter lit{aation ».22 

eompenu.tion (-ATTORNIJ:,YS ' P£F.S) 
eontlkL• (-CONFLICTS OP INT-BRRS1') 

con1pin,ey CCM" S2,12 
,ooptnlion 20.IS, 20.2l, 20. 22'1, 11.u. 21.02, u .,on, 

31,1, U ,U, U .22, 3,UIA, SS.0, 4.1..38,.fl. 0,l 

dfK l O( 011(:lloM 0.1ft 

uvlna llm1 ""'°" tll'.PfflH ill dJteo-v,ry 21,02: 
coordl.nt.llon 2:0.tt, 3t.1S, 32:.12:, 3S.22, 3,3,$3 

d ... t,nacad C•• DESIGNATED COUNSSL) 
dil•"°'l' taco~ 20.1s, o .,s 
ditbM'IIMIR1- <12.l 

diteo-ory••a.a~,mecntl wit h 1-bbd iw,rdet 21.447 

di1q11alirautioon t0,23, fl.fl, S,U3 
(•Hal.co OISQUAl,,U' IOA TIOK) 

.,,_,-,..../rtM (Mt A T1'0R.NEYS' PEES) 
jo.,11 t.pPOlnlm1ftl b)' , evenl courw 20,121, 31.13, 31.31 

l,ad (- LCAD COUNS&L) 
llal.on (11• LIAISON COUNSEL) 
ICKal 21,13 

MCLfd-»• 21.12,<11,1-U(a) 

muJlidiitUlet tr•n•f•r, ff9NHnbdon •her 21,lS 
orcanlution 20.211, su1, u.2 .. 11S(b), n,3•12, u .u, 

41,1-117 

pc-.p&l'tlon for conr,re.neH 11.U, 21,2', 0 .2-U(a} 

Pl'-\INI In C<ltl'lplex llll(•lk>n 10.11 

r1mo11al so.21, 4.2.3 
, .. ponalbllUlff 

alter 1tUl1men1 20.tu. is.ti 
e:1- , ctkft Hltkmfflla so.o, 33,.$5 

coftffld1 of lt1l-l 20.U 
CO\lrl offlur 20, tO. l, 20.21, 20,2.S, 22,H 

ldMtl(Y compl,x CMt JO. U 

R.11r1new •rt to "elioiu (oo,:fOOI~ only) In th• follo.tn,c mil.I« .. dion1: 

10.u .. or MCL 2d; 20-G,n, ral Prineipl, a; 21-Pntrt.l P«>c1.dln.c•: H-Trlt.1; t!-S1UJem~t: H•AUQll'ney•' P-: 2:5-Appd.11; 

so.a ... Ael!4iw; SI-M1,1ltlpl, Lh!catSon: at-Crl:Mln•I c--; JS-Sp.clal Applkaltk>na: ,t(),Cbf(_kli,t,; O·Porm■; <12·S•netl0111 
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MCL 2d 

COUNSEL (eont'd) 
ntpoiul'bililh• {ccmt'd) 

int«roc•~ 
dr•Rlna 2lA& 

,u~ntina "'pon"" 21A6J 
otlitr putiff 2',21 

p1.,., dt •.iopina lllld lmpl,m,ntinc 20,U , 20,21 

Hndioo, (••• SANCTJONS) 
..:htdulina conruet, 20, t l 
14!rvk, lioft---- ~ r• /m~ ntain 41,Sl-t.t, 14 
.iip1d1iiot1• 20,21 

tri• I 20,221, 21.11, u ,n, 12.H , $1,ll 

1u1n~••ry dupUoliOo .,r , rrort, t0.121, 
21,-U2, it. IS, H ,U-2US 

unprof,wion1I 1»nd1KI (, .. bothlYior) 

voluntarily re,olvln.1 dirPQi., 10,11 

COURT (see alto JUDGES) 
ln.oe.ft"• SI.Un, Sl,121, ».u., $3.llln 
,,_...r,rw 31.ltl, '3.JSn 

q;nh • ll•td n111n•~-nt n.21 
du,lu◄C-b,w nik,e 3,S.23n 

compl,t• prdtlt.l record SI. tis 

u d u.ave Jurl.c!ktlon a.fttr Ntl'Wld Sl.113 

tuni- prttrlal prouedinp 31.n.1, u.21 
nvnal tM• - lptd lo Oflt judp $3.21 

vicHot•~d d•'PO'hion, $3.J&n 

COURT-APPOINTED EXPERTS 2Ul 
•wointm, nt 21.61, llS,IJ, n .H, U ,63 

e°"""'n .. l icm tl.61 
cocnpl•x ~ 1,nUf'ic P«lbltmt '1,t.f.8n, 21,$ 

comp11t,riwd dMa u .« tm 
cril•ri•for .. k<tioca 21.11 
di.cov,17 21.AU, tl..11 

C.ch1M d!.p11Wt 21.5 

Joint appoinht1tnt SI.IS 
m ... ttr, dl,tlncult.bed trom 21.11 

oMd it.di 
patffl\ IItltaUon !S.6-Cn 

proud1tre. JOV-ffll.ln, 21.61, SS.53'1 

tniwl:atlon of fOH!sn &ocu.mffll ss.e:c 

COURT or APPEALS ,,.ius 
ap,p,MII 

1,11W/ff S l U2(a) ti.It 
1indff S 1t92(b) JI.IS 

coU-at,nl orde dodriM U.11 

dJ.qualUlcattoG 2&.21 

INDEX 

COURT OP APPEALS (c,ont'd) 
lntfflocutory appu l.t U., l 

Jurt.dlctklnal qu .. llOll• 25.22 
powtr to r,ant or dffly •hY U .11 

pr••• rt111Mot conffffflct 2$,22 
1ln1!• ,-nel 15.U 

1pec!.1 wrlt1 H .IS 

¢RlMlNAL CASES 

adff.'li .. lOt11 !2.t tn, n.s, 
allbl dt !e11 .. 32.21, 32.2<1, d .S 
antltrlU\ c- 33.U 
arl"alrnm•nl 32.11, 32. tl, S-,,Jt 

.. dpmfflt JO.t 2S, 31.t 

COflft:rel\oUI 32.t , 32..21 
d11tlng Ub l St.le 

~(fNkin 32.32 

l»t!IO!ldatiein SUI 

~tttnpt.4ummuy 31;,,S 

~t1t1nuanc, .,,.22 
oocrd1,ut&ol'I to.12,1, u .2. S.S,H 

(1H ''"° re.laud d•II CUff) 
}oln\ burin.,,t 31,11 

putrial procetdin1• 32.U 
coun, .. 1 

conllkt• of in\ernl 32,12 
diaqu.• llf1<•lion St.Un 
r,e. u .21 
or .. •niuUoo U ,12 

«111rtliou-, rac.Uitle, '1,Sl 
dt te1 (- ~ed11lt1) 

depwitiOfl• 32.U 

di-c<NtrJ 31,21, 32, 1 I , .$2,2.C 

§ 45 

tl•y in ulal"'1 ci•II c.., 21.432:n, St.t, 31.2.C, SS.U 

dlN\lpfrte cOfldt.Kl 32,36 
documffltary .,..id,M4 32.1, 32,21, 32,2,, 32.S.C 
ud11w1p of dilcov-e,ra.bk ilviw U ,11, 32.,U 

uhibitt .,U, U.3' 
t,IJu.-re lo ,ubmit to examin.Mion 0 .6 

1raMI Jury (1te GR.AND JURY MATERIALS) 
be.arinp 32,2" 

l.ridictnMl'.II st.II 
lnw.nity d1CtnN St,2:1, 0,$ 

ltlK.11 Ac.t .$2.11 

ju,d ... 'a ,.6,.r Crocn oth-n c- 31,11 

j udidal 1uperTiNoe1 31,11, U ,21 

jlll'Y n.n, n .n {, ... i.o JURY) 
difiquallfiul-ioca durin.r dtlibtralloiw 21,H 

m.a:!11rale1, role of U .11 

R.!•tt~• ..,.. to "ct16n, (n• foo-1.not, only) 11'1 lhoe foUowln1 m-.)or HCtkta.: 

10,UN of MOL 2d; 20-0•ntra l PtlM:tpl• • : 21-P'tttri• I Pt0ettd!ng1; U -Trl•I; 23-StlUemtnt; t.c.At torney,• F""; 25•Appu lf; 
30•CI- Action•: 31.-Muldpl• Lhl1• tkln; .$2-Cdm.inal ¢11fN; JS•Speclal Applk:all<u-.; , ().OhK\U11t; '1-Forma; .ct- Sandk111i1 
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t 4S INDEX MCL 2d 

CRJMCNAL CASES (eioM'd) 

MOL 2d 10 
fflitd.i• ., lri•l .n.ts, S2,S l 

mi&lfial 22-,44., 42.1 _,_ 
blll or putlwlart 32.U 
Ill l~M a2.2S, SJ.J, 

,uppr .. ,IOfl S2,ll, st.21, S,,,2S, 42.1 

owl.tip!• J1,1rkl :1t.2e 
obJ..eUoft• s,,12, s1.2,, n . .u, CJ.I 
omt1n,,u, h1u ln1 SJ .1' 

°""4N S'l,12, 31,2$, 32,):J 

panlal v1rdkt 21 .44ft 

pl1u 22.,,e.11, S2.:U, S'S.JS 

pNlrlal pN)CMC!ll\ll S2.I 1, S't.13 

prtvll•t•• 31.2, SS,U 
{, .. al.o PR.IVIL&CES) 
di.t<w..-y-prior1,y to crlMl,ul (Uff Sl.2, 

s,.,,, ''·" 
tnntl•r ol it'lril c- S l .!11 

publkby st.1.J, 82.31 
nlt.1.d dvU c.w,, 11.4,32n, 31,t , 32,U , U.U 
t 1ndkin.1 U,I 

K1Mdt1IH $2,11, S2,fl, S2,t2, S1,2' 

HC.urily -awrn s2.:n 

H lf.!M:rl.m!1111dori (- prlvlle1 .. ) 
..-vuanu Mid joi.ndtr 32.tl, 12.16 

tptc.U.IOr"t 31.SI 

Si,.tdy Trial Ac.t SU, SUI, 31,21, "•"• SUI~ 
11fpuladori1, SJ.ti, U.3' 
1ubPQfflt, (ailu:n 1.o ob1y 0 ,6 

1u~llioJI moliocl• S2,U , $1,21, 31,2-, 
lra1»1:ripW 31,)S 

trial S2..S 
•fldkt U,st 
volul\lM)' ~HMtn.h :n.n 

walv,r ot ob,fectlon,e '2.1 
wl1nn1, 1 n.u 

CROSS~CLAJ'MS/COUN'l"EJtCLAIMS s,u,, SUI , u ,n , 
O.S..vt(b}, 41.S.111 

DAMAGES 
alru•h dLtMtt " U .61.n 
•nJih·u.t u- U ,6$4.n, SS,11, 33, Un 

-.PP"l P'°'" to ,c:ciountlna t5.12ci 
bifuru Uoci o( 11..bilily (,., •"n•noc:. ol i•11tt) 

,1,t, 1••• PNdudins ss.,tn., ss.1en 

DAMAGES (c:ont'd) 
cl, .. ac.llcm• 

-••Md or, da»•Wldt bait!. !lS.S4n 
lcidlvldi.1al d~ff 21.$34n 

o,t.out t1 .. - SS,2◄ 
prtN1q:uJ1ltt fot •PP'•I u.ndu Ru!, &4(b) 2$,U 
pu111ttv, d•nu ..- JS,H 
Nd•IOII Vffllll d•m•at:t SS,S&I 

dllMJt◄lm1nr •i-mmt• 2S.U, U ,!l·1S(r) 
dt CM-.-..1 21.632n 

dl.covtt')' of 21.0, JS. It, 41.U•U 

t"1d, n.u ol !lS. ll, S!l.lT 
faclli1-ath1a M-ttlamtnt IUln, U,lt 

lnl.-trOJUOriM ,._,rdlnf ext-mi S!l,Hn 

liq\lW•t•d U .H 

mt &tUN fl.◄1 , 21.6!2, S!l.U, $.!.Un 
pattial utOtmttlU 23.'1 

proof••lndlvldu..t!atd JS. II 

punllh·• 
c1 .. , a.c.l.lein• s,.u 
-u1pi. tc.rt llll.r•don ».211 
11,(Nlud, ll•btltty 33.2ft 
IJandaNI, 33.1 
Lri•l on punlliv, claim• SS,.2:!ln 

qu .. Uon• ol I•• (-meuuN) 

r,fnral to muter 21. U 

HVUAM!t oti..u.u n.G2, fl .es. t.S.1:ln, 21.6.U, !ll,11 
al~ l•w• l)tK ludlnJ bifurcation $.!,Un, #!l,20n 

11•ndiA& !lS.JI 
1dpulated d.•MIJH H .U 

IUMMltJ' Jud(ment 21.es.n 

trtbi. SS.Ha 

trial on d •rnact:t only U .2l 

DATA 
b- fl.446 
c:omplb tioo (,., SUMMARl&S,, COMPILATIONS) 
c:omplk•ttd 21,413 

(Offlpu\tri.-d <-COMPUTeruico DATA) 
•«1nomk ss. 12 

b"""Y ,ul• n .u e:n 
lncom:.,_t, ent.l')', M aoutu ol mid•h 11,44& 
proJect•d ttf, ct oluror, 31 .◄~Gcl 

HMpl, 2l➔Utn 

(- .-.o S.U..fPLrNC TECHNIQUES) 

ul\derlylns 21.d!l, H..32 
-t0lumlnou. 21.Utll, 21.f,7n, IU&J, 12.32 

0BAOLIN.e5 (n• SCHEDULES) 

Raf,,.~,,. ,o H¢tlon1 (n• roo,nott Clll)t) ln th, fol~wln1 major Hct.On,: 

10. u .. ot MCL 2d; 20--C,r1t r.l Prii,cipi.a; 21-Ptttri.J P,,outdlnp: H-Tri,I; ,s. S,n.ltmtllt; 24•AUomey•' r .. , ; 2$•AP9falt; 
30. 0 1 ... AcU0111: s1.M1,dllpt. uu,.oon: H-Crtmlnal Cu .. : !lS..Spacbl A1191lc:.aSo1U; 40-Check!Ltt•: o -Porma; O •S-.nc~, 
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) 

) 

MCL 2d 

DEPOSITIONS 
admi.tibilh y 1UUn, d..Sa.-1110(j) 
altfmla~ •11,Sl-114 
att«MY• puUdpalLon 20,221, U ,-Ut, 2l.45S, 

21 .◄$0, 2'.U , 24,23 

dfflputd cou11 .. 1 20.n2, 41.39-116 

comtnlNion JMthod u .,8' 
COf!ICl.ll'Nftl 21 ,◄51, tlAti◄ 

C6tlJ~,:1-lyPf U..421, 21.AU 

C6flr.cknliality otdm o ,,e. ,, • .eua--11, .• ~(b) 
coON!inated·•nlatfd li lia-atlon 2UH, 33.2$ 
GOl>I 2U511, 41,38-'IO(b),lO(b) 

r«luction U .02, 2US2, O.U 
ciou:n"I '• cooptrt.tioa 41.SS•ll 
u imin.al CSMff 32.U 

<ro.~nolidna- 2ut2, 2u,s, 3$,St, o.u. cS(c) 
dde.mJ ln.nacrlbin1/rllln1 21.◄H-, ,1.u .. , 12 
dt !ur.d dtpot,ido,ia 

t.l,r-added putiff/c.- 2U.U, 21.4.S,,n 

Mn••U•ndlnc pulw. 21.4$3 
dtpolMll'-

d•• mtmbet- U.◄U, 30.US, 33. '8 
cou .. O•appo,lnted UPfft 21.61 
,xput 2ur,u. u .ff2 , u.n. M.a:s, o .sa..111' 
nOll•pany U .04, ◄l .Hn2 

p11t,fr,, cl , ,. nwrnlm-. 21,451, Sll.n, o ,S,.H(b) 
Nf..-.aJ to an,_, 0 -1 

••~•1--in ctnlral loc.atLon U ,454, 21.02 
dttt,ftatiol\ 22,tS, 22-,331, •U ,T-13(b,c) 
di,put.ff 21AM, U .41, U.SS.tl◄ 

doc'ilin.-nla 

~PY provid.d dtPQQenl• ,u8°·1e(c) 
,u.bpofflMd ,1.sa-1e(,) 

d0cu.1111M1t r1111odlan ts.•Si:1 

•mw-c•ftCY 2UU 
..UateTrl~ritJ j u.ri.cl.ictkin ,u8-tl◄(b) 

llllnt 
u .xh.lbl, 21-,».Sn 

lapt Nrotdl.l'lp •U,S$-111'(a) 

\IOOff - 1 41.J!l-11,(b) 
•ideo,-.pe ,ua..v10(I) 
wdvnt 21.,.H l'I, '1.SS.'IIU 

foir,Jp counlri.. 21.4,8', ,1.S.U(b) 

tood UUH 21.01, 33.,2 

au.J.s.J!n" 21.456 

t&mPH form '1,SI 
lnlt rpNttr 11.,s. 
Joint n.otkff 21.,n, 21.os, ,n,S;n 
ktt,ruop.t«y 21.4115 

INDEX 

DEPOSITIONS (cont'd) 
limil.tioa, 

.tt,oda.iK• 21., u, 21.,se, 2-4,21, , usa.11, 
CO\IIIHl 'f Yiewf 21.451 

§ 4$ 

r°"rt in:ipoa,d tl.451, tl.'56, 41,S•IG(b), 41.S3•112{d) 

good caUN ~OWJI 21.'21, 3S.42 

'4t1Jlh 11..421, t l.451, 4 I .SS-U(d) 

nu.mbtr aHorMJt qll,dlonl11t 21.456 

q:uantli, 21.4'1, 2US1, 41.:,S-112(d) 

local court r\lllf 2U56n 

loc.Uoa 

untral loc•Oon 2un, 21.4M 
docun:Mnl depo,lt.ory 21.4$4 

out&ide for\lm dituict tl.468 
lonlc-1t cou:ntriff (,ee fo«lan oou:ntriff) 

method, ol taklnJ 
non-1teno1r•phNi t t .,st, t i .ASS, 41.S8"''V9 
re<ordincdt-YkH t l .412, t 1.,st, 41.3~C9 

ulephon• 21.4.U, 21.4$2, 21.4$5, tJ .◄i$n, " ·' 3n, 
u .SS.'1111 

'l'idtou.pe (- Yid.eote.p,d) 
motk,,n 

tor ttrmln.atton tl..456, U.S~'H{t}, '2..5 

prot«.tlv. otdtN 42.5 
mu:ltl -lncll 21.411n, 21.4, , 

noi:i•aii.e.n.d•nu 21.,$.S, 42.11 
obJtctio,w 21.tU, 2UO, U.Sl, WiS(b) , t~10 

rulb1p not.cl l:n m•rtll'I 21.&d, U .J.31 
othtr liticlllon •• 11ce... 2UH, "·15, U.51.U 

pN,ftrYlnr ltldmot1y "2-.!4 

pNtldb11 Jud1, or 1r1t~•trat. tl..456 
priril•C• cit.Im, 21.ofl, 4J,S;B.,;:g(b..d) 

nilln1• bt fote d,pothl.o1t 21.'5e, 33.42 
relawd (.Uff t1., u , SS.2', ,1,S;8°t:U. •1.6'-H 

Ruk Sl 2UU, 21.'5S, S:S:.2$ 
rulinp 

tdmi .. ibi.lltr of d,po,,ition U.SS•flO(J) 

du.rinc h,kUlc to.l◄• 2U.1Sn, 2Ukl, 21,t85, 41.#B·U 
o4-htr dithicA, J:l,U2 
prior lo ,.,kine )1,43), tl.456, SS:A2 

••!Klion, 21,450 

~•dullll1 11,.U, #S,Jt, 41,3-l, U ,S&-113 

,eq~tit! !UH 
f.lipu.lt.llon, Nl•rdinc ll.421, 21.en, '1,SS-112 

•UM¥nt.1ilf tl,,_,2, SO.IS, SS,O, ,S:,66 
tupplt mtntal t1A2:l, tlASS, 41-'8-t4{b),U 

f.\lf.1)fOdiCII 2J .◄M 

b,k,O'Yn IUi&•lion '3.42 

u,p.-rac:Oof'dfd 21,nt, n.ns, o.u.,11 

R.ef1N11c" 11N to H«IOClt {n:.foolno4-t ocify) ln Oit fo,llowinc majo, t tclion,: 
IO•U•t elf MCL td; 20,0en..r,1 Ptf.ndpl .. ; 21-P,.t rl t! P~lllp; 22·Tri•I; t3~S~tlttmot; 2'•Attom-,,' Ptu: 2',App,f.lt; 
30.Ci..te Ac•~•; Sl•Multlplt LIIJptlon; 3-l, Crirnln..1 Cat"; » ·Sp,c:ial Appli~•lioa,; 40•ClitckJl,t,; O • Porm,; U .-Sanclion, 
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I 45 

DEPOSITIONS ((.(lnt'd} 
t.k-p,J,o™' 21 ,◄Un, 2lA$2, tU85n, ,1..se-•11 

•voldl"J COl'llhul ll'IU 21.Utn 
dltputd u ,,un, tt.ue, u ,3a.111, 
docu-mm.t c.uKOdl:•n 3M3n 

dmlnc 
Ufet'Hd•••UJ>Sll-l'ltal 21.ns. O.S8-t.tS 

~erred untll docu.mtni. p«Kluc.td 33.Sf 
1-.tllllKript, tunn, 21.dJ, 21., u , O.U,1~- 10.12 

UM 

•t Ul.al 22.JS, 22.33, U.38,tlO(k), 0 ,1,11S 
{m: al.o EVIDENCE) 

la te:r added partl'ff/c.... u .s~ttS 
n lat,d ca.n ,u1-C3(c) 

..-id«it..lH(I 21,452li, 2U56, U.$3$, Sl.12t, 

SUSn., ◄1.l8-fl0 
waivin,--lilina or\siruJ, 2U.$2n, 41,$8-Cl2 

wrtu ... lnlffroaatonM 21.451, 21.45-3, S3.n 

DERIVATIVE ACTIONS ~. S.U.S 

(- .-.o und4et CLASS ACTIONS, ck.) 
cl- claim,, contlkt wl~h SS.3311 

dtltrtlll of Net.ltd utff SS.Sl 

ditCOYtrJ U.S. 

dinnLif&l 30.o 
ttUle:menl 23.14, 30.U, 3!.36 

DESIGNATE]) COUNSEL 

t.pp.._1, H.23 

e,woiftlm.nl 'l0.f24 
cominlt..._ or c0Qt1Ml JO.tu, n.n, ,u .u-~s 
COflllMllli<allon with olhtr c:oun,nl 10.222 

~mp,nea.Uon 20.223, 20.22$, n .nn, 0 .'2•'H 

(••• •laJo ATTORNEYS' FEES) 

QOn••nw• :0.2U 
C09f'din•tln1 c.ommlttn 20,HI, •a.31•13 
eou.rt '• h1d•1>"nd•nt --me.nl ol 20,tU 

d•po.ldo,i , rot. u 20.22:l 

dbcov,ry «immlHH 20.221 

dowmmt• tkln or NtlpoMlbllllltt 20.222 
UM.UdYt commil-tH tO.UI 

fa.ti.on 1ft H ltdklft 20,22" 
)oint •ppoint(Itofllt 'ICU26, 31,JS, $Ul , 4.Ul• U 

1,ad ('" l,BAD COUNSEL) 

11.a.lllOn (- LWSON COUNSEL) 

llrnha\1011,1 
a\llh-ority 20,2H 

\ll'l~UJ plll'tldpalkol'I 20.ns, 22-,22, U .22 

MCL 2d, UH or u .u , •t.t-13{•) 

INDEX 

DESIGNATED COUNS&L (eont'd} 

1111Mbcr o r 20.22, 20.21-1 

MCL 2d 

order preacrlblnt rttpoadblUth• 20.21t, 20.U.4., •t..)1 
orpn!ntlol'I 20.221, 20.2H 

pow.N 20.Ut 
nttt u l 11dor In nlectJOQ 20.2H 

ffl'trnl ot fl.ltd.On 20.2H 
ffl• ted ow, 20,226, O .H-111 

Nifpon•ibilhiff 20..tU, •1..)t 
111\u M\lltment 20.2-Un, 23.21 

MlM-lion 20,.U, 20.ttl, 20.22", •11.31 
.eUkmmt nec,,,.J.,tion• 20.2U, 0,SJ·IJ(c:) 

•lttrinc c«nmiUto 20.221, ◄ 1,$1·'3 
lri.a.1 20.211, 22.U, U.'MIT 

DISCOVERY (-YO 0 1.SCOVERY 01.SPUTES, 

O lSCOVERY OROBR.S, OISCOV&RY PL.Ar-I/ 
SCH.GOU Lt) 
a.bu .. 21.◄tt , 11.◄U, ◄t 

acc- t.o nclulnc dl-vtty ◄ t .'2-t4 

cordnc.tlol'I b,- co11n•l 20.21 

cbtd:1"91 ◄0.1 

d- actkil'M 
d- urtlncllloa 21.u, 21.2-1, u.,u, .J0.12, » .u 

d •,. rn.mbert 30.U, 30.133, 33.'3, U.3-U(b) 

nwr1t1 'J(.•1.21, 33.3S, .U,62 

eombllHCI n,iuult :n.422 
c.ommlllM 'JO.t'Jl 

c.bll'lpti teri,ed d• h 21, ..... i, 21.4tl, 31.6S 

conn.d11'1tl• I l11((11"1'n,allbn 21.43, t l.431, 3S.25, 33,52 

<- •Ito ptlvUtfed ln!ormlll.1ot1) 

coordina.llon° 0 Nl:r.t1d u.tt,t othff couru 'JI.O , 

21 . .. n , tl.431, 2t.•Sl, SJ.IS, 3l.31, 33.H , 33.21, 

U .3',3U3 
court'acotlltol 2'0.tl, tl.O, 21.0, 21.421, tl,423, 

33.11, 3-S,O, 33.U, 3U2 

uimin•I ca- 32.24, 33.H 
•I•)' in rtl11t.t,d c.ivil CAff 31.2, 31,tt, 33.U 

d•mlllrtt tl.41, '3,'J$n, ,3,G-1 
d11plludv./•e•11iva 'Jl,O, 21.01, 21.,n, 21.•&, 

31.13, 31.31, 3S.H, 33.3,. 33.U, S3.GS, 
,1,,U(d,1), ,11.H-'l•(c} 

ulitttllC. ol pr!Yik&itd. d~umtl'ltl tt.d2 
lllPIMO-t«luctio11 21.U, 21.42, 11.nt, SS.$3 
uptrt opi,IU01:11 t l ,4i2, t l .481, 33.2/l 

(HI a.Ito DISCOVERY SCUEDULB) 
.xt.,.IQo,:iof tlm1 ti . 13 

utn'4!nitoritl (,01 fON11i:i country) 

for.ipi «K11tlry 21.-13$, 33,Gt, 41.3--U(b) 

n..t-na:1 .. ,. LO HClloN (11• footnol• only) in " " lollowlnc mtjoc .. <l.iOfl• : 

10-U" of MC'L 2d; 20.GtMrlll Pdndplt,t; 21.-Pmrtal Prooedlnc1; 22-l'Tial; U-$1llk11Mnt: U-AU.oni•p' F-: 25-App.&1"; 

30-CI-At:tlo1111; H-Multjpl• Lllia:11ion; 32•Crlm11'1•1 a-; as-Sp.cl.a.I Applla.tlona; fO-Ch-.clttl1t.1; •t-'ll'orma; '42-St.r.ctlon• 
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MCL2d 

OISCOV£R.Y (eon,'d} 

,ovffnmen\ invHda-t.lion. 2t.•at, 3$..2$ 

Ctalld Jury m&~tri•I• 21AUn, 2U.Sln. 2Ul2 
(-alto GRAND IURY MA 'rBRIALS) 

infwmal tl.42t, •1.2-M{e) 

u~ .. •. inltiulatlQlll&hip wilh 21.31, 11,41, 2.1,4.21, 

30,U, .SUln ,S,61, 3$.0• 

join\ 20,22, U .<122, 21,4.3, 21,46&, tl,13, $1,SI, U ,H, 

Ss.21, 3M.$, 41.3-U{d,.), .f.l.61-0 
lu.d t... 21,0, 21A21 

Jlrnll• tJon• 2(>.21, 21 ,◄l, 21.01, ,O, lf, 

ao.iss. ,s,12, .,, ... n . " ·'• ◄J ,3-t5(b) 
lfflpOffd b4f.oN abld, 2UU, ,S,6Sn 

11u.m\Mr lnt•~a•lo,'i.. 21.01, 21,441, 

◄l-'•"-6(,), ,t.SS.~2{d 
nu.ml.,tr/i.tic:th d t polltll01111 21.4U, 21.4,$ 1, 

•11 .. H-11t{d) 
qu.nllt)' u .,21 

ffilltt d1 .... u, e- SS.21, Sl.13, :».26, 41..62-H,6 
non,tllln1 tl.01, SUS, ,u .. 111(e) 

other lltlt• det1 21.◄U, 1UIH, t-5.4, SI. Ill , Sl.122, 

St.SI, .SS.U 

))1•11 {ate OISCOVCRY PLAN/SCH&DUI.El 
,,..1v11, ,,d lntOf'fflatl,on t1A3, 21.•H 

J)l'Otfftloo11 { ... PROTECTIV2 OR.OCR) 
Nidueltic din. •nil e,q,ee.. 21,0, 21.nt, 33.63 
Nlu.d c .... (IH coor-dlnallon) 

ruJl11p on motion. (Ht DISCOV&R.Y DISPVTE$) 

H mpll111 d•t• 2 1.,.a, 
.. MIIOM 41, ,OJI 

lditdult {Ht DISCOY&RY PLAN/8Cll&OVL.8) 

.eope 21.0, !Cl. It, 33.63 

todllclloft 21,U, 21.421, 3$.IJ 

Hq-uel'let (Ht DISCOVt-R.Y PLAN/SCHEDULE) 

..... ,. pt:lldln., lciltiaJ c:onftA~ 21,JS 

1u1Y11oariel 11.483 

lhJNI parc.i .. /Jioa•p•r1-ie, 21,0ln. 11.447, 1UU, u.u 
vLola tion 9' Rule 2$(c) ,u 
• an 21,01, 33,15 

DISCOV&RY DISPUTES 2UU, 4.1.33,111-C(a) 

(Oll!fft.DCt, inform~ 11.U3 

c:ourt reieolutkn 11 .. 01, 1u.2s, SS.&S 

exptdited 21.0, 11.fH, 21,n.s, o.31•11' 
~ iliot11 11.,U, 3S.0, 41..38-•111-l 

non-£onim di.hid 21.44' 

1o:t0lf0n1 
filit1c 21A23n, '1.S·1J(,:) 
• •nd!OM tJ,5 

INDEX 

DISCOVERY DlSPV'rES (c:or,t'd) 

privilccH·•ffi4rnl ,0.14, 41.37 

~u,- to.- r.oMl'lf 11..423 

refur-1 1(),1', 21.U3, 21.02, '1.31 

Nltnp 

§ 4S 

a.i1tlclpat.ory 2U'l1, 21.4Sl, 21.'5&, SS.34, SS.O 

nwmori.iluliOl'I 21.03n 

~Ol'lk io.u . 2uu, 2uss, o.sa.,u 
1a.ncl~n, 41.6 
lhltcl pffll11 21."7, 21.,66, ,1.stn 

volunlaf)' •~111/mc.lutLon S0.21, 20.222-, 11.4!!, 
SS,4', 3S.5S 

DIS:OOVl?R.Y ORDERS 

chffkllllt 40.2 

compllaiw. with 0 .1 

tonffffllct «> •abllt.b 11.1, 

contlcknllal lldOll'm• tiori U .SS 

cutoffdue 41.SSn 

ex1r11unhorial 11.48', 41..S• ll(b) 

torblddln1 nun, or d!.c-ovny motion• 2U2$n 
,,-,.tlel ONlcn .... rele.ted u- ,&,13, 31,31 

p• rtl11' view• u.,n1 
,ampk ~ 0 .33 

u:nc:Uoa• • . ,.6 
1elw,ch1h for diltOYtr)' 11.01, 0.33, 0 . 1 

11.aAdtn., ord1r for dl1e)otur. 21.42' 

DISCOV£RY Pl,AN'/SCHCOUL& 

• pp,ov• I SS.25 

dl.cktl.t 40.1 

du• a<;llon 
blfur<• ISon 30,11, 33.n 
priority 11.42l, ,0,11 
lh)' ptndi.nc NUM.ll)fnl dite\l .. ion• 23, l.S 

,:ompk4.ioci Won eumma.ry jud1m, nl 21.3,f 

d .. dlinn {MC .,J,o lim, 1iJllit.a) 
uv,~ll 2U1Jl 

final cu$.ON' 0 ,33n 

de.f•"•I 11.41, U,&1, 33.64 

def&Yt 21.421.n 
expecrl opUlioru/ttpotw 21.481, 33.2$, 33..$4 

t.iluN lo co,nply , ., ., 

fllin1, ted-udion or '1.#n 
fi.u1 cociter•~• 21.24, u .n . 3S..S2. ss.<11, 

U•t•IS(b), 41.SS 

itwe ldenlili<.alion 11.41, 21,4.11 

judki• I eosittol O'l'• r 21.0, 21.41, tl.42S, 

u,n, au,. ,2,1 

Reft Nl'IUo9 u. lo ...:lioa, (n:fooli,ot• Ofll1) In IIH fOllowint ~-11111'11: 

10.u .. of MCL 2d; 10.GeMral Prlfld_plM; 21-Pr.tri.t ProCNdlri .. : 21-Trt• I: 23-$ttd,ar,1nt; 14-AltOl'M')'t' Pee•: 2S-Appnlf; 

,O.Ctw• A,:doci•: St-MuJtlpl• Utl11,tlon: »-0-imlnal 0..1,: 3$.Spedal AM>flellt.$oet; 40--CheckJlll1: ,1 •. Po,m1; 0 -Sa.nctioru 
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§ 45 INO£X 

DISCOVERY PLAN/SCHEDULE («ml'd) 
modirn;.Uoa 21,•U, 11,·0lri, $$,is, U ,I, o ., 
monllorlnr 20, IS, 21.21, 21.SI, 21 .◄ 1, 21,0, ◄I.Sn, U . l 

lt lld/li•i.011 CO\l.n.t l ◄t, I 

pri,orily 21,01, '1,2, SU◄, $$.,14, 41,U 

prMlt l t ~1-.ima 21,0 ·, U ,$t 

n l11tt d IUic11iion 21.01, n .u, ,1.,1 
Npo.-l11, puiod~ 2,u,, ti.ti 

nl11ftg11, p,N1Ctd11r.. 21.42' 

n.nctlot'II fl.OS, 0.1 

acbtlduU111 Ol"'Mr ◄ 1.3-S 
1tqv111tl-1 21,24, 21.0, 2lA21, U .H , U ,&f, 

◄1.3M12(b) ,..,, 
P.ntlilll h1ltltl c:Ofl!t-N.- 21,U, 0 ,2-Ct(t-) 

Nclated c:MJ ~- 31,2, 32.U , SS.H 
"1-U•tMn\ n"f()llatlOft• 21.u, 23,IS 

tlm. ltmlc. 21 .. 01, n .H , u.e,, ◄l.3-1l6 (a), 
tUS-tl2{t) 

Wll'l't 11 .◄U, 33.U 

DUI.MISSAL 
d•• tct'°l'.lt aG.112, ao.u 
loru.111 flOU (OQ.Vtftitn■ 10.US 

lnvohintary 30.tU 
multidiArid c- 31,122 

1ancOon, di.mi.ui.1 " 42.# 
111• fl>O'll.e 42,ttn 

vohml!OQ' 20, lt.S 

DlS.QUALlt'ICATION 

11ffilt.tt cl comp11111.. U.2-t.S(d) 

•r•11d11, lnhlal conftNftU tl.H 
11pl)ff.labflhy t().t&I 

Clll:n- .-.JI t0.2&. 

d-K1IOIWI 20.IU. 10 .. H , 2$.21, !10.11 
conMlll, h.rdahlp or walvu 20.2:!I 
CO'llnMI t0.2S, 21,2-4., !IS..l!I 

duty to p •rd --• ln•t 20,2S 

•u-ly l~11by 20.2', 21.14 
.tr. et on •UOC"My work P,Od\tCt 20,2S 
Jud.c• 20,IJ, 2$,21, !IS.IS 

(•H •l.o RtCUSAt.) 
m•111d•mu1 S'0 .. 23tl 
- p•rt11, N1/-ocl111 .. /tlkntt 20.2S 
J)f'Ompt N.Oh1llon %0.1S 

HnctloM tor ,pu1'ou• l'l'I041on• 20. 23, 42 

•h1:i••• 1,...,., u 20.tsn 

J')IVISIONS, u.. .. b1 d!rr,Nflt ,0,US, S l .11 

OOOUMF.N'TS 

acuM anu t,rmln•tloll 11.-431, 2S.• 

bt•t ,,.ld, n« N1' 21.dlln 

IK!.S,..• ,.c,ord1 U .U2, 11,1H&I, SlU3 

compll1.tlon• 21.u:hl 

MCL 2d 

contld•nll.al (•• OON"PIDENTCALJTY) 
coordln11.tlllf NqUfflt tor 2Ud, 0.3,15(d) 
coplff at dcpo.ltiorl, 21,de., <IU8- t6(c) 
cop:,lns 21.<ISlQ 

crimln~ c..... 32,21, 32.U 

d•po,itori•• (-OOOUM&t.'T 0£POSJTOR.l£S) 

d,1t.rudlot1 • t\n Utt,Won 21.01, U.4 

dl9COYff)' 

nm WH• ( .. , ld•nllblion IIOUT"C") 

lotomw tun 
dl,lrfbu.don by lb lit0t1 colUl.c,I 20.221, 2t,2S, ·U .3•"3, 

41.3l -1l2,4 
dupl!u.l-eil U.T. 1U(c)(2) 
,Y1dt:nu (m EVIOENCE,£.XRtBJTS) 

•~•n•Uoa•-«111.tcNnu dt~tio11 21,4H 
toNitll CO'llt1lfl" 21,1185 
a-r•1:id ju,y 21,422n, 21,431n, 21.4$111, 21.482 
kltnU.rK ,U,on 

11.umb.rlnc q11t, m ti.at, 21,Ul, ,U.#-U(d)(t) 
of IIOl,UC:ff 2UU, 21,4$1, 3#,U, 3#,)4, 3),$3, 

0.1•114(c:) 

in c:•mtra ~,.1,w 21,<IUn, U .411 

joint r.ci.-. .. ~ 21,03 

lio1 or do«iM, nh prod11c:td tl.4:lln, 11.44t 

aum1Mte11.1 •Y•l• m ("• ld, ritUlutlon) 
otden (m PRESERVAT(OM OP RECORDS, 

PROT£0TIVE ORDER) 

oris!.n•I• (1M EXHlBJTS) 
othtr e11 .. 11.421, tl.431, 21,444, 25.4, 31.1,J, 31.!II, 

,S,2".S 

~ rYat~ ft U,J!I, 11.442, 3.J.U, 41.H 
JIC'Ml,..,.d (a1• P RIVIJ,,P.,0£$) 

r.d.uc1Jo11 
61int 21, IJ, 11.H , 21.32, 31,11, 0 ,3--111 
.. r>'ln 21.1.S, fl ,U , 24,U , 41,3-•IS 

t11bpo.ft1t (- $U8PO&NA) 

wmma.rl• • 21,443n, 21.483 

(1t1 alto Sl/MMARfES) 

thlnl p•rt!e, 21.447, 11.456, U .H 

tran.l•llona U .35--112 

\tolumlMUI 21.4'4, 21.48!, H.U, 32.24 

R1Cw«ll(ff an w MC.tioin• (n=C~ot, only) In t.1111 folkwlnc ffl•}or H<lkrn,; 

10-UM ot MC1, 2d; 10--0t:nt:ol Princl~; U•Prtlrl.111 Pf'OCMdUlp; t2•Trial; U...Scul,u1wnt; U--AUom1y,• Fe"; U•AJJl)tail; 
,0..01 ... Aietloft•; SI-MultJJH• L!tipU011; '2·Crlmin.al C-•• " ~Spac:i•l Appik,Uoa•: 40•Ch«kl1-U; 41•Porm1; 4.l•S•n<Uoil• 
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) 

) 

MCL 2d 

OOOUMBNT DEPOSlTORJ!:9 21,444 

11« ... 10 ,n.35-~S 
adml .. ibilih• probktn9 21.,'6 

•cmd• ii.m tl.H 
a,:rffrMnt °" pro«d11r.. 21.,u 
u nlni.liud 21.,u 
comput,r-tiM.d u.,,,, tl.H. 21,4-46 

p~ \0 proWd work produd 21.,,, 

fflMllbhmtnl of UAO: 21.d'J:; Sl,13; SI.SI: SS,23; 

41,Sl•lt,4; 41.H•ll 

U~IIM t l .U4, 4l,S$-11J 

filill&'. qtt, m 4l,S5•11:1 
Joint aus, 0 ,11.112(• ) 

totadon U,4,H 
courtbouH 21.dtA 

..tt, ror dti,o.itlOCI• tlAH 
rt.OM tor u.H n ., n, 21,44.f., :u.,.n 
"l11t.d <MN 2UU; St.IS; 31,SI; 3!.2S; 41-'J-U(a) 

.. m.,,a. order 41,U 

,u~'"nt ftli.np, iw,tk, or o.sr.-u 

INDEX 

DOCUMENTARY BVl 0£NCE (,,, &VlDENCC, £XHIDITS) 

&MPLOYMENT OISClUMlNA'MON LJTlGATION' SM 

.clvttM imp.« SS.Hn 
11Me.do4al 1Y'ldenu SS,U 
alt.om,,..• r... U:.24. 2'.1S, U.1-ln, 33,H 

lnt,ri.m award Sl,HA 
bull pay dalme S).,6), n .r.t. M.-H 
dnu~tt,t1tl•l nld,noui SS.Jh1, u.n, n .. n 

d- Wlont Sl.S&I, SS..il, U.U 
<- •lto Hpam, htadlnp) 
urtlfica.don ss.11 
d- con.fllct1 H .12 
lltOdifica.11011 ol clil• N,ltn 
n,a,ed ror cl•u d..Cinitiet'I SS.H 

N • J\16ic•u. n .u 
dJtc.OY•rJ' 3,$,&.S 

bifur(:atlon :s,.n 
d1N m.rnb.n a,.&S, "-'' 
«lll'ifMl~riMd rit00rd• 33 .. H 
eon.6d,u1li..S informa.Lion S;S.53 

expert. m&imo11y tl.4.81, is.u 
ld,nlilk,a,\ioc'I or-· JR&ltri•I ss.J..s 

m,rih SM2 
preurtifiu.tlon SO .. I t , s,,n 
putath·• d- fMmb.n .S,.61, 33..&S 
,ta.lid ict.1 ~ld•nc• UA&.s, :S.S.&S 

,atty &ote:rmin1tl,o11 ot dw• 13.61, SS.Jtn 

§ 4S 

DfPLOYMSNT DISCRD.1INATIOM («mt'd) 

&BOQ "cubtloru ror pretel"l'in& recONS. » .&S 
tmplo)'fflllflt t,m s,,&211 

•111>tiw• of M&kff :s,.n 
•lll>'rt. i..ttmony 11.411\ » .U 
tlnU J\ldll'll•nt 3S,U 

fund, Mltkt'Mnl 3,Ui 

hlrlnc prad-lcet 3S,61.A 
lndMdu.•1 e;lalmt 3.S,51, .ss.H. S;S,$4 

Nlerol to mut,r/ma1S.tnt• so.,1, 33,$4, 33,65 

lnjul)(.lion• S.S.12, 33.&4 
•PP4lla.u ,...,.1,w 33.S.C 

ll'IOl\ltori.nc as.u 

interlbtukll')' •PPUl 3$,S.CA 

it1t•rnntlon $3.&1, SS.SS11 

i•- ss.u 
•rlJ lckn1mo1lot1 of i.ndMdual ct.l:1111 SSSI , :s.Utn 

problnc Mhin.d plH dlnp ss.n 
joind;,r SS.U 

n,olk• :S.S.12, 33.Hn 
indMdu.lJ d•im. ldffl\i{i.d :u.u -si.n 

opt•O'III privll•c• ss.U, 33,S4n 

p•U•re •M prM.llO ,uil• SM 
,....uv•tloon QI! ,-.cord, S,. H 
Pf"lrbl proc:Hdlap, c.«1tr.tl&M $3,J, ,S.61 

prowc.li•• Cl«l,t" 3$,SS 

Nl•rr•I• to MMl.r/Ma.ci•lr•t• 
lndiTidu.t d..tm,, 30,41, ss.S., 33.&5 

moaiklf lnjunctkln 21,&2, SSA$ 

rel•ted c.- H.l 
,...,., .. di1c:rimln1.tlot1 3S,l!, SS.H 

riaht•kl._" kt.tu SUI 

.. ukmmt i,.51 
.nu urt.lriodon so.,&, 33..&5 

1xpbn.u0fl lo c.lw1 SC>.44, U.65 

h.,.,rin1 SS,6' 

lmpl,mtn,adot1 SS.H 
lndMdu..t , 1_.i-., Nltrul lO rn.Mttr $1M7, .SS.H 

mN1.r lo MIP•l"l'lM ltijuoc.liv• fHhll'H 21,U, SS.SS 

rnHtlnc ln .dn~ wilh da" .SS.51 

no(lu JMI 
preurtitluOon 111tl,men.l SQ,'5, SUI 

CO'llri'I Noq\linfflll'IU 33,&$ 

lnlll"l'.ntion " ·"" 
n•eotl•Uonot otdtn•rily ddured -33.,H 
l\oOtk• to p1,1ta.tl•• clw• ,,.nu 

''""" 33.&5 
a.UOl'M7'•• ( .. probkm1 2S,24, U .. lS, 33.65 

ch•rc- ot ,...,..rN dlt1erirnln11tlon JS.JS 

R,r"""'"' ""' kl .. cuo,w (11-=roo4llot• 011ly) 111 the ColSowlnc major ••cdoN: 
10-0" of MCL 24.; 20-01111.-.J Prlt1clplff: 11-PN lrb l P rou.dii,,a,; tt-TrbJ; 23--S•UJ,~nt; 2-4-AU.orn,,-• r ... : H•As,ptal,; 

SO-Cl- Acllonr, 31•Multlpk Ull,:U1on; 32-•CrimhuJ CMff; U •Specbl Applk,atioM; ◄0..Cheekll,u; '-l•Foc-nw; ◄2,Sa.n,OoN 
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t 4S INDEX MCL 2d 

EMPLOYMetl'T DISORlMINATION (cont'd} 
.. u 1,m,,u {'°nt'd) 

V'Mw, ot lf'mJ)loy- not m.embe" of du, S.S,Hn 
thlllnlcal .,.Id,_ tUM, "'-''• s,.,, 
11-atut, ot llmitt.liQM 33.51 
lrial #S • .$4, 

llfltedot.\l nld.tflc. 3S.&4 
dal1111 for bi.tk P•T SSJ;4 

d- ..W.. lnJutu;Uv1 nclle-/ 33.6-4 

c0od11ded In t i~• SS.fiS, .SS..64 
COrHolid t.tlon .SS,.f 

dtftnt"' rt.Oil'~ M tlll(t Olllt 3,S,$.f 

dl~imin1dof1 •r•lr>et ch,.. .SS .. 6' 
lndMd1ial fflld' 33,64 

lnt,~11:lory -.pp.al, $$,Un 
Nf1n-, 1 t.o rnuwr :u.n, 33.C-n 

Jptclt.l i"'"°' SS.51 

u.n.io.1, Jol11d1r or lnttrvct1l l911 33.Sl 

tRROR 

•PP .. .h ltom l:indinp of m111.htn~/m .. 1er 21,Un, :U.$4 
cl .. , urttlka.11oa 30,ll 

tJCtraordit1My writ. H .U 
ft.Uu,.. lo ai•t llmhlna loalnidion, 12,4S2 
Pftffl'Vin1 cl.Sm of tl"IW U .1$, U.23 

ETHICAL COHilDER.ATION/J 

<-alto COHPUCTS or JN1'£1\.&ST, FIDUCIARY 
R&SPONSmlLl'Tl&S) 

,uorn,11' ,_, rwcotla4ioa, '°" is.u, 2,.u, u.u 
COUl'IMl' t obliJ•tSo!M IO ol,h,u ,.tliee 20,ttt, 23.it 

(111111.rt to 1ubml1 off,.-. t.o <lltnt 2S,U 

.. u1, rn,n·t ,,.__t. 2S.2S, U .U , ,CM,4, 33.S-5 

&YID~¢& (- ,t.o &XHlBIT8/00CtJMENTAR.Y CVIDE:NCE) 
Mlmluiblt (1tt ADMJSSlDlLITY) 
lllltcdot•I S;J.&-4 
•utom,1k .,.,.pt1oe 21,U:, 41.7-~S(d) 

IM•t .vld,oGt rv.lt 21.413n 

cl:rcu.m.t•ntiaJ 21.e.st , 22,431, 30.U, 3.S.'1n, 
3'.S2,S3.JS 

wmput♦ri.Md (-COMPU'ft:RUED DATA) 
«inflict, in t2AUn 
WU7l 't powu to dind order of t2,1S, 22.11, 

22.22. t2. t3n 
dt-po.i1ion1 

adrni111iblllty 2UQn 
C('edibiJll)'/rtCOIJ111;lion t2.S3 

d..Jp•tion N,Qulnd '2.Sst, 41.f•'OS(b,c) 

BVJ.DENC£ (cenl'd) 

dtpw,lllOflt (~t'd) 

pu.ts{nf ti.GO, 2USJ, JU~ 
ttlldtr 22,"3 

nill11p, lwiw nqted 21.GO , 22.SS I 

aumrnulff tt.S32, U .SS3tl, 30.13, 33.Ck' 

l •p,i rttordln.c- 21,,.SS 

UN ti trial 22.23, 22,SS, •t.3t.1110(l), 4J,7•1S(b) 

Yideohped 2t,S33, 41.U -•10 

di"IOfu.r-e bp ru!t or •t•l)((i~ otdt r fl ,421, 11.◄tl 
2L03n. 

docu:rn«1t•,y (1" &}QUOITS) 
•limiritlion. b)' Mltni.tkiM 2 1.SU 

•~rt• (- EXP&RTS) 

rortlcn c011t1h'Y, loc1tofd in 21.4:tS 

found " ioo ror •dml•ll,mty 21,GU, tl.042 
hurln11 (nt RULINGS) 

In c,m,ra NCtptlon. • 1..se,.111 
ltut.riatlloiw 

l.n1uim 21.S.., n.ut, 0 .1-116(,) 
llmlltn, ti.Go, tU3t 

i.nlffto(l10ry -.n.wffll f l."6 

lirnit•1lon1/Nlet!Mty 21.60, 41.7-U 

m.a,itlnl•'• fi.n(llnp ll.13 
~, ..... tindlne• 21.n 

ftOfl•lnltmipllon of prw,ntttion 11.64, .C.1,f•IS(d), 
41.311-tlO(O 

obj.c:ILorw (1t• OB.1ECT10NS) 

of!tr ot pNIOf 21,k, U .15, .st,'4, •1.7.117 
order ot proor (," TRlAL) 

puti• I .. u.1,~nl ts..21 
precalullioo (, .. l"necLUSION'} 
pree,nt,d b,- ltw,, 12,34 

n,ilitip (- R.UWN'CS) 
•IMitlkal 21.,ac, 3$.U 

•n~rilt• 11.•IIS, 11,GO, U ,34 
MJmm...., jud:cm,nt 21.S.. 

wilJl••et (-Wl1'NC3SES) 

EVI08NTIARY IIEA.Rll\'GS ("' HEARING, RULJ'NQS) 

EXCHANO& 

<lllCO\'try mtltri•I• ln crtminlll c .. , 3l. l I, '2,H 
♦lll)fflt' rtPOrt♦ 2ua1, 33.0 

lilU otwfl,,..._• &nd docum.mlt 21,kl, 21.2S, 

" ·"'• •1.ss, u,r~•a,, 
C>OIUI Ol'd- 20, 21$ 

RdtNOCfll •ni to NC.t.lOfla (n=-foouiot• ot1I)'} in th• rouowlo1 ma,jor MCll011♦: 
IO•U" or MCL 2d; 20.Ctim.t PriMipl♦t; 21.P,..lrit l Ptoc,♦dlnp: 21•Tri.t; U-SetU,m♦nl; U-AHom•y•• F-; 15-App♦a.lfl 
$0-Clan Adlon1; St-MllltipJ• Lld1•tl011; 31.C,.lrnJn11I C•-: SS·Specl•I App,llullon, ; .fO-Ok«•INt♦; "1-Fomw; CJ.$•h("lioa1 
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MCL 2d 

&XHID1TS/DOCut.t:e:,iTARY EVIDENCE 

(Me 11.o &VlDENC&) 
UtM• b)' other .,..,li.. 21.a,. 21.1.3, 0 ,7-!4{b) 

&CC'-lrKJ'/l\ltMlltlcll)' ,1.1-11,(c) 

ldmbaibl• (1N ADMISSJOll,ITY) 

•Id•'° \ll'H:knlwid othtr evkloN'lt• 22,31 
automatic ..ceiJ,4 in evldenc:• 2US, '1,1-111(d} 

bet, evw.tlce ~I• 21.◄8Sn 
cos,iM fOI' Judp/J1.uy tus. n .. u. St,'4, ,,.ee., 

41,Mla{d) 
dffmtd Ml.mitt.do tUS, 41,1-t!(d) 
dellbu,atlon., ,M~t• .-u.bcnintd to jury 22.dS 
depoJltion.--61,d w .xhlbh 22,333n 

d1.1plic•l• (- ADM.ISSIDILtTY) 
uib,a:UMOle 21.13, 12..!2, S3,66 

..rron in ,wnJ)h tl.◄8◄.n. 

uhlbh boob 2u1, n.n 
;JoMaM 21,31 

eournnwnt•I Npoth S3,U 
ktffl1.16u~ 21.11-u . n .u. s1.M, ,a.s..,s, ,1.111,(1) 

lmpe.111dun1111l 12.13 

lndu 22,SI, 2U1, '"'"· o .T-118(d} 
Joint ~hibit 2UI 

""' d,odlln• ◄1,T-11$,4 
~baav,d/pnp.1>ttd b:, part• 21.0,U, 2US, n.1~,,,, 
-hHen,nu 22..Sl, ◄l ,T-U(d) 
pc-«lu.lon Qf exhibit, not dJ.clo.ed 12.tS, 

u .eu, 0 ,1-u(d) 
not 1a evld,n« n .u, 12,4SS 

i,otk,t ot "" 22.IS, U ,S4, 41.7°t8(b,<.) 
obJtctk11u U.642, 21.tS, U7-114(c,,} 
ordt,t ot proof(.,., TRIAL) 
oriciii.J1 21.483:n, 41.7•14(c) 
prtMlltbd 22.IS, S2.3., 41,7-'l8(d) 
prtlrlt! ru.lint• 11.642, 21,U 
wt1en proJ•lion• n ,st 
,p,ein:ie,i In li111 cl itOU"4t 22.s2 

ttor-,. 2U2 
a,.all'lfflult• (,._. ~ SUMM,ARJES) 

uaict. 21.«s 
ot vol1unln0111• doc~m, nl• 22..$2 

1dlll••g" Mid P"""ta1io,n n .u , tt.21, 
22.)1, tt.32, SI.S4, 0,7-tt{d) 

EXP&RTB 
(M• alto COURT-APPOINTED EXPERTS) 
QOMpultriMCI dat• U ,44f 

INDEX 
§ 45 

EXPERTS (cOt'll'd) 
deM.Lll.nt, final opln.\oe1 ,S.25, SS.,4 
dep0titlont 2l.d1, tl.462, 2l.481, SUS, $S.6S 

,mploymtnt d-bcrlmin• llc.n 0141 SS.JS 

t.11<h•n1• or rwport1 1:1.431., ,SA! 
ld■fttl.ftution 21.481.; 41..SS•'ll; •t.U,'114(b), 

5(,--4), {b-2) 

inadml•!bl• dat• 21.481 

in U flMO i,upeclioll 21.481 
ini.noc•toc-iH 2lAG2, 21.481 
jury IMtf'U(.tlon■, inadMlatlbk d•t• U ,.81 
PWlt!pl• lo■ I c•- ,.,.,,, o.n.,n1c(b). $(•-4}, (b·2) 

ob~lot11 21.481 
opinion. tl.481, 2Ul, 11.en, s,,n, Sl.U, ».e,s, 

chlNll ...... d\11110 lntorm 21.•11 
timttab!M ror diKloiUN 21.4!1, SS,2S, 

SU4, Sl.Gi 
p.t.ltn\ litlptioll SS,&S 

pollt/1urv•p 2l.4U 
pm.hnion of t111ilMll1 UA81, 41.7•1-S(d) 

prtUmina.r, Npotb 21.481 

pNhi-1 ti.Mina 11.481 

privil1a9d nHt■rial 11.dl 

publkalklt1/Ueatb1 ll.431 
qu"1ificat10fl• 11,641, 11.eo 
NJIO"I• 21.181, 21.641, ,S,16, SS,42, !Js..53, SS.66 

111mpllnJ 1,cbnJ1u.e-•Nli~l,y )1,.414 
\irncu.bl, for diaclo.u.tt 2l .46I, SS.26. S.S.U, $S.6,, 

41,S.,.I) 

\ri-1-·•••mln•tlon H .1So, 22.M 
ulkl,rrlyit11 r""11/M1u.,nption• 11.481 
-rlt product 11.461 
wrllttn npofU U .461, S,.25, SS-'S, S.).M 

cb&nJ" tl.411 
,xd11,n11 or 21 All, ,s.n 

EXTENSION Ot' "flME 
wi..-ff'I"' int,noe:• tori" In Cot11pl1,c t- 21,465 

cl.,. urtincaliOfl 21.14 
dHCO'ftef'Y peen.dins ffU-lt-'lt talk• 20.222, 13. IS 

lo,c.11I ,ultt 21. IS, 21,14 

ofll OIII\ ,0.131 

plftdlns• 21.13 
wc11riti11 .ctl01111 ss.st 

Nfllllll, .. ,-.nctioa 42,3 
thhllff of lhnltatioiw ».Hn 

111• ,pont, ord.r 33.St 

Rtf•rt- •" to .-ctiona (o■foot.not, onl7) In IM SoUowlna major N<lkMI•: 
1(>-UM otMCL U: t0~Gt11lf•I Pri.nc:lphl; 2l•Prtlrid Ptoe.ffdinp; t2, T,:b l; 2S,S■tll1M1nt; 24-AttorMY•' F1tt; U•App■Nf; 
so-c1- ~tiOIII; at ,Multipl, Llt-Jplion; n,-Oriminal CUI■; $S-$peclal Appllca,1oe1,; 40,0be<llilb; .4l•fOl'fl'lv, •t•S• ndlot1• 
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FACTS 

Mtmh•i- (fff ADM.1$SIONS) 
1,Mdt.Ylit ,0,1$ 

-.nnoh1J011, to "k!.fflu 4.1,e--tS 

duty to •dml1 unc:ot1, .. 1M 21,0 , o .e.n 
1tllni1u.tloft olPf'OO( 41.&-l◄ (a} 

"tablil.Md by pl,.din;p SIO. U 
co-run1Mn.tal flndUlp 21.◄42 

Joint fhlffl\MII {, .. JOJN1' S'.1" ATEMENT or , ACTS) 
J1,1dicl.al Mdce 21,47 

"-•rTOwl.n, dL!p1,1t,1 21.d 
J)ef90fl.J kft_&.d,, 2U't 

pNc;.lu.Jon '1 ,f.f◄(b) 

r.l•rrt.1 ol dhpvt~ {ld.f 21.& 

tN1cllot11 fM ~ian l to admit o .e--11 
tll,pul1ttd t.aet, 11..t'I', 22..11, 30,1.S 

(- ,ho STIPULATIONS) 

1 .. 1imony ololhtrt 21,t'I' 

FAOTVAL ISSUES (Ht •I'° tSSUts) 

atl~IM')' fff hHrtn.p 24,1 ,S 
c,omm,nu by Judp to J-uey U,,nt 

ct.llnH lioi:a of 21,31, 21. U , 21..3◄, 11,◄7 
ft Ul'OW-.cl by ndl11p on ,wnm..,. Judam.nt 21.3' 
Nltrnl 21,1 

HPltllt trial undu ft.u'- O(b) 21.Sl, 22,11◄ 

•l•ltmanll c- J.Cllff S'rATE'.ME!','T or rACTS) 

PCDER.AL RULts or APPE.U,ATE PROC£0UR.E/C(VJL 
PROCEDUR.&/CRJMINA.L PROCEDUR.E/ IW lOENCE 
{tu 4◄, TA.Bl,& OF R£f'£1U~NCES) 

FIDUClARY RESJ>ONSIBILITl&S (,, •• i.o CONrucn 

OF INTEREST, &TlfJOAt. CONSIDERATIONS) 
d- COllllffl 23.24, ,O, 30,42, ,O, ,U 

c1.- Nprwtnt• ilvN 2#,14, 30, ,0..43, $0.t-' 

CMll!lffl rtc•nl1na Hltltim:nt 20.211, 23,,U , 23.U 

PIF'rB AMZNDM&tn' 2USJ , lll.2, 33.J◄ 
( , .. .S.o PRIVILEGES) 

F ILINO 

•lklotTlt)"I' limt/t)(Jl<NI .. NCONh 20.22s, 21.u . U .tl 
COfltldtnUal docum.i,11 tlASI, 0.30--11' 

tlimlaatln1/red.-dl'II 21.lS, 21 .◄.31, 2 U52, 41.3-111(c) 
u;nd•r - IHc:Ofltldtntial poll11on. of d1po1ldOt11 
4U8-1◄(b) 

INDEX 

PJLlNC (cont'd) 
volr dlff QUfflioM 41.7-12(,} 

FINAL J\100M8NT 2U 

~UI 2U,1U 

Mt«n,ey•• t, .. , motioci (or 2$.Sn 

MCL 2d 

cl.w1 dt.erlb•d with 1P«ll'klly U ,S 
-xopdon, to 1•-'--nl rui. H.1, n.u, 2$,H 
lonn t« ,ntry by cl,rk 2:us, H.3n 

sio-t--JIJd.cnunt molk,11,1 2$.S 
Nparat, doeu.rnin'lt tS.J 

FIN.AI. PRETRIAi, STATBMEJffS ◄I.Cln 

(1H -.Ito J OINT STATEMENT OJ' FACTS) 

PINDlNGS AND CONCLUSIONS 2U2, ,0,13, 

33.◄3, 33.68 

by rn.wter/m111S.4•t• 21.$2, 21,U, 41,ll7• 11S 
oral did•llon 22.f2 

p"'POM(I ftMin,t PNPaNd b)' p11rtiH 21.SlJ, 22.52 

FOREIGN COUN'tRY (tH DISOOV&RY) 

PORVM NOH CONVBNl:EliS 20.US 

FR8£00M OF INFORMATION ACT 21.4'2n, 21.441, 21.◄◄7 
21.◄H 

GLOSSARY 22.,1, U .61, ,s.oe 

GOV£R.N'MENT JHVEST1CAT10NS/REPOR1'S tl.~J2 

GRAPHS {tH $VMMARJES) 

GRAND JURY MATERJALS 

•«-- to 21,0ln. 21.43211, 21,02 
r•lridlo11t1 21,0!n 

c:1111ka htld by privac... pull.. UAU 
di,do9'1,.. Offlff 21.481 
othu ~rit H .2 

1 .. \imOflJ' 31 ,21l 

UM imnw11lty 2t .•82ri 

HEARING 

(- a'-o MOTIONS, OBJ£C'MONS, RVLINCS) 
aU.om,y,• , _ 14. lll 
d._ 1dlon 

CttliAutl.oll 21.u. 30.n, 30,11 

mollo11t1 ,o, II 

Re(,~c" 11N to • 1M>tiOS1, ( n.• tOOl.not, only) In IIM' lollowlll( tnaJor ...ctloftl.! 

10.u ... ol MCL 2d; ,O .. Q..,,,.i Pri.ndpln: 21-P,.trtal Proc...di.np: 22-Trial; 23.Seetl•"'•nt ; U •Altor'"71' Fee,; 2'-A.ppealf; 

lJO.a-Actlo11t1: ll•M\il.dpl• Litl&aUot1; '2-Crinunal c.._; U •Sp.d.t ApplkaOo.-.; ◄O·Ch•c.kll1tt! ◄1•Fo,1n1; n-S..nc.tk,111 
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) 

) 

MCL 2d 

HCARING {cont'd) 
dw, actio.n (c!Hlt'd) 

Mtll,tn.ot ,0.4S 

wn6d.n'-1allty 21.•·31 
d.,i.s1"1td c,ouM•I, •~nlment of 20.224 

tXp,t,l"t w!UltN 2Utl 

)oUlt at.IS, SUI, 11.11, U,51 

m-iht.fllM 2:US 
pNtrl.! hnrina OIi adfflNAbility 11.33., 2l,S4, 

2ut2, 21M2, su.t 
,~al mo1lo1111 21.12 

,p.cleJ ,,uinp, oomplu 1:UH 2t.S2 
hlteovtr 1u1,,t10I\ ss.,1 

JD!J,,'TltlOATION 
cl- ,ct~• 21,U 
clwe ~n••l/rtpf'ffft'IUlivu ,0.211 

com.pk,c f;fl- 20.11 
connd4,ntbl nuteriaJ. 2l.f.S1n 
..til't,Ht/documt.nU fOT ltbl 21.40, 21,06, 12.ts. 

41.S· '-' 
MeuH 21.U, 11..$1, 21.3-S, U,$4., U .tl, 

33,11, SS.U, 3$.U, .,Ml, 41,.S·H 
numbtrint ,,,t,rn 21.2,, 2un, u .lM1$(d)(2) 

ptoC«Md nu,ttri•I• 2U.S1 
toU.«M or doc,un,nta,y lnlorm•t'°" llA21, tlAU, 

2u,ci, U .H, SS,U, IS.IS, U,2-H(c), 41.S!Mll 
wltn .. _ 2U11, 21.,6'1, U,23, ss.2', SS.St, 

tl,Mlf.{c}, 41.SS 

rn CAMERA R£VIEW/PROCEEDINOS 

-.norMY•' tlm.t/openH NCOrd, 24.1.Sn, u .11 

doc:vm,nt• n ,UJn 
ex~t•• •tu&.. 2LAII 
pri'tiltftd ln.f«m•tion 21.4321l, o .37 

u(ural 21.432, 41.31 
t•\tO'f'ar lltlc•tiocl ".On. 
trl tJ 0.3$,U 

INOEMNJPICATIO~ 
d.1,clo.uu of •INdMnt, ta.is, n .s-u(s) 
1tob•I MUWMnt• SS,27 

,i.te I•• U ,2 

INJUNCTIONS 
•PIM•l•, pnllmlluey lnJ\ln¢t!oM n.01 
cue mU1act1'1:<1en.t ord,r. not tul.l.td "' tl.U 

tmplormtnt dleulmlnat!Qn SS.'2, "-''• 93.H 
htub:i.1 21.47, U.41 

INDEX 

INJUNCTIONS (eont'd) 
\nttriocUIOfl' •PP .. lt H ,12, SS.41 
pat,nt uMa 33.62, 3S,6? 

Nftml 21.61 
unctlco. 42,S 
S&C acdon, 31.ltn 

.. tu,m,nt ».n 
,tai. acdot1a JO..S, U.32, 3!.1411 

aUp\ll•tkln11 21,47 
tUWIU 1illa-atloll SS,4 

INTER!M MEASURF.S 

«11.ml)I•• tL1S 
noOe• 21.12 
Hmplt order 41,2-~4 

au• •Pont• 2l,l) 

l'H'T'E.RLOC\ITORY APPEALS 

aw .. i. 
21 U,$.C. l 1291:(a} H -,12, .SU4n 

I 45 

28 U,$.C.1: 1292(b) 21,SS, U.I, 25.1.S, a.us, SU41l 

28 U,S.C . 1: 11'il2(<} U ,67 
Rula 64(b) 21.SS, 2U4, 30.1'1 

ur&ifiutSon to ti•l4 •P!Mll•t• <OUtt 2',I, 31.31, 

S3.1n, .SUS 
clan a.c.tlOtl• 21.1' 
«allaltr•I o,dtr doct.rl11t 26.U 

pt0cetdb11• Mt M•)'td tor rt'l'i f1f H .11 

dlauallon H ,1, 21.lS, 25.14 
afflplO)'mt111t dltcrfmlnallOII 33,Un 
iiwur-.nee «wtr•I• d.i1p\lt.. SS,2:3 
mu• dlnAu U ltl #S.13 
Multl,p-.rt)' (.UH 2',14 
pattt1\ lnfrincamtcnt u .1211, 3S,67 
pnw.ttdlna, whilt aP:pul ptndlns U.1, 25,11, H .tt 

rpaclal vndiet 12.45 
,pedal writ• 15.11, 2.US 

{1et •llO MANDAMUS) 
,t1pulatins damaa-• U ,14 

INTBRPRCTER 
t:orn.panu,tlon tlAl&n 

court-.ppo!1tttd fl.din. 
d,potlllon• tl.466 
fonlsn dotumtnt• u.,nn 
wHn••• •t lr\al 12 .. Un 

R,tettn.e" •r• kl ttttlo~ (ft•fooclloot• only) in. ilia 1',cr,Jlowln& nia}or ttctko1:: 
10.u .. of MCL Sci; 10--0ffltrt.l Pfinelpke: 11 ... Pr,hial Procttdl1t1•: lt•Trial; ts,S,nl•Mtn.t; 24-Attorn.t'J'•· r ... ; U•Apptalt; 
j(I.QI .. , Acdont; :31-MuJtlpk Lidpt!Ofl; tt•Crimln.al Cwt•; SS-SpMiN AJ111llcarioci•; 40-0llitekli.tt,: •t•Formt; 42•S.nd10flt 
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INTEI\ROCAl'ORIES 21A&, ◄ l..3 ~1S(•) 
(Ne • h•o WRIT1"£N INTER.ROCA'rOIU&S) 

ai:ithni•l llllt•tkia 21.◄e 

<etti r1C•t• by c,c,1.1,,.,1 21 . .c& 

c~t« ,yat,ma, hiformt.tLon alx,ut :U.461 

COl'lt«ltio,i 2 \,.SS, 2U,6S 
co-1, t.ad beft,ni. 21,,1e 

QOQiwel '• rupci,n.11.lili ty ln dn.f'lfo,s 21.-16 
c,ou.,t aiiproval SS,<ll 

court•ord.tted ~ ·ul'8 21.46 1, 21,4$5, 

O ,S.S·U(c), 41.3-t:(,), 0.12-'IIS,◄ 

dl•JMJt.tll 21 .◄e, 21.4e5 

~Me.nt diKritnb1atlon Jl.48 
o:pert ..... .__ l l..461 

tl(l)4'.Jt 091.nkm, U.◄82, 21.411, SS.26 
titltiwlon ot dm, !w ,iuw,rt"-1 2J,4G.J 

ra11u.re lo rHp,c,1)(1 42.1 

ldenti.fylt,1 .oun:" ol it1(omu.1lon 21,01, 2 1.461, "·U, 
41,SS•ll 

joint ln.h,tl"Osatoriu 33.H 
Umi hUon, 

.-vid..:1tl1ry w e tl,◄.J211, 11.'\ll2n, 21.◄G, Jl.4G5 

11umbc,r 21.421, J I A6, 41..3-1~(d), ◄ I.S3•1U(c) 
Jou! n,le• 21.01, 21 .◄e 
mulll-puty (Mt 21.02. 2U,G$, as.n, U,,Sai , 

41,S-H{d,t) 
narrowfna 1 .. .- SS,U 

obJ-etkm• med, promptly 21.465 
aw.Jbninary to OIMr dilCOYtl')' 21.48, U .iGI 

pto«du'" to r.<111u burd,a 21.455, 41 ,S•H(♦) 
,u2-u,, 

rt l•t•d u.e1 

•inti• ••C 21,UI, 3;S,U, SS,34, 4 l.3-15(,) 
,h!Mlard quffdon.. 41,U·U 

"q"""t• tM tod.nu .. lon, u compkm.nt to 21.,0, 
fN!c:tion, ◄ 2.6, 

tKUrltlet Utltation SJ.34 

•howln1 ol•Pt1tilli nffd 21,40 

, tand•rd lnl-,~riff 41.Jl-t.S 

•~«..Iv, r•'i)OMet 21.<166 

•uJJflkmml.hlt "•pon.e., 1 1 .◄&J, U ,'62 
hkofOYtr llt!c.-lon SS.41 

t ltr)e tor e.n, werlna ,xt,r1ded II.Hf 

"" 
ec•inn othu p~tkoa u.,Htt, 21,4(.5 

le oth,r litl11.t1on llAU, U .S-116{d,t,}, 
41.6t--t4(•) 

111fn.lMry J-udcmen.t 2 uo, 
W"l'IUt n {1H WRITTEN INTERROOATORJES) 

INDEX MCL 2d 

INT£RVWTION 

.. daM rt~tnlMh·1 30. l l, 30,1$, 33.3.S, 42-3 
c:1..,,, mtll'IIMn S0,1$, 0..S 

•~)'Cff/unlon lri dUc:rtm1nadOl'I c:•- 33 .. 61 
iat,rve.noi, ln t aktOVer lillcadon 33,,41.n 
judidal 12.<II 
purwin.i da,. dabtW SJ,Hn 

ISSUES (m aho FACTUAL JSSURS, ISSUES OP LAW) 

•b•ndonmw.t or da.!m,/d,(e.1111e.. 21.33 

amendm,1111, tlm. tor 21.St, 41.3- H{b}, n ,SS.·12(•) 

blibruliom ot li11bllily a.nd damart• 3S.11, 3S. tS 
brollld,ninc 21. u 

CIUN ol ~Uon, li1linf , !, mtnla ol 21.S-3 
cl- ect'°n •lkf:atiotu 21.01, 41.S. , 111 

dlM fOf' •~i.rK i.HUff 30,17 

c:ou11MI', tatly vi,w, :u.u, 3J.4J, n.2 .. 11s(c:) 

detinlnf 21,Sl, 21.SS., U.H, 21.<ll, !3.11, 33.!2 

dl.covuy, h1t.nwl•ttd .tlh 21.:11, :tu I, 11.421, 
41.S.S-H(b) 

dodrine l•iat p,·,du,ion :u .St 

,erl:, dttermlnal ion 21.:t◄ , 11.31, 11,4 l, S. I .UI, 31.3:t, 

SU2 

tvid~c:e pNHnlt'(I by i.HUU 21.M 

l•1a prtc:ludOII SI.St 
Joint u1.i 22.u, s,.n. S-3 •. M 
Juda••• c:omrMnC.. to j!lry 22.◄SI 

Jurildlcd011aJ/v•nu, J)f'Obltm. 2 1,61, 31. UI, 

SUI, 4U -114(e) 

jwy Md non-Juq 2Ult, 2US, 21.tl31, 21.u.n 
mw• dl ... ta lhiplion 33.21, SJ.23 

moohu,•• 26.1, 16-,12 

lllrTOWiftt 1:1.SS, 21..1:4, U,!4, 11.41, 21.64, 21.G42, 33.!2 
tov■rntMnl .tudhe 21A82 

or ,~t (,ee. FACTUAL 1-SSUES) 

ol law ( .. , lS:SUES OP LAW) 

pludlnp 

a.rnendmenw, d .. dUnte f,w 21.32, U.34, 
,1.s-11-t(b), ,1.ss.12(.} 

eo~ olidattd SJ.32 

preltM!nary, di.cu•lon •t lint eot1fecretw:,, 
21.2,, ss..u 

rMOlutlOn Wider R.ut.e 12 or ff 21.34, S.S.32 
rt•I.SOn 2 J.S l 
Kbtdui. r.o, narTOwirlc tl.34, SS,H 

ttpa1'1t,l• trl•I undtr Rul, U(b) 21.!$, 2ULS, 
2US1, 11,6!1, 22,S◄ , J.S.16 

""trltlc:t U.02, 21.6!, 21.o.31, 21.t32, 
tU4, 33,11, 3!.2&, '1.7• (b) 

a.tehf!eH •ra to eec:Uon. (n=fool not. only) l n th• (ollowi11c maJor.atc;llona: 
10. u .. ol MCL Id; 10-C,n,rt.l P-rlnc:ipltt; 21-.Prdrial Ptoctedin.p; n-Trlal; 2s -s,u11m1n1: 14-Att,wn.y,' p .. , ; 2'-•All9111l,; 

SO-Cl- A«IOIII; H-Multlplt LltlJation; 32,Crlffli1>al c ..... : S3•if>l'Ci•I Applk:ation1; ◄0.Chtc:kfi•t.; O • P«ffil; '2•SN1clion1 
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ISSU&S (cont 'd) 
,11mm•I')' Judim,nt 21 .S◄, ◄l.S•'U(e) 

lbruhold '-•- 2l.H, 33,·0 

tssues or LA w (tM • b o JSSUES) 
-~ll•t. N410lvtl0fl u .», 2$.lS, SUl 
(l,nned ahu ~yin.a 111mm.,y JIMl&~l 21 . .U 

o dy <0Mld,6ldon 2 UII 
ldtnllfyin1 t l .H , 21,» 
ln.ttutl-aled wllh dJK<JVt l')' 21.31 
,,.,,,n., litipdoft S,.,ff 

p1t1din1• 21.31 

nilin1• 21,S l 
.tau b,w 31.$1 

1u.mm•ry J~t.e 2US•tl-'◄ 

JOINOER 
a,ddlllO<Ml p-.11•• 21.U , 21,$1, tt.4,53, 33,H, U ,U 

11mlt..tl.on, it.%◄, O.S,t◄(b), U .33·112{•) 

c.rlml.n•l <.- 32.26 
,.,.111, to ,-mil tLH. o .»-11(1) , <12 ,$ 

JOINT CONPBRENC2 
c:-• ltl dltt,r.nl c.ou.rt, 20,123, Sl.1$, $1,'1, '3.21 

eon11nl, •hffi n.<:, .. .,,. 31, ISn 

INDEX 

JOlNT DISCOVERY REQUESTS 20.2-U, 2U.'U, iuu, 2U.U, 
SI.IS, Sl.31, J :U2, U.il, O ,S---'ll6( d,41), O ,U-'IIS 

JOINT ORDERS BY SEVER.Al, COURTS 20.123, 20,22.$, 

SI.U , SUI, 41,'1 

JOINT STATEM.&1'--r or FACTS UA7, 11.tU, UA4$, 30,1.3, 

U.4!1, ss,66, •i.e, n:r-1& 
annc>l• tlori• kt nld•aee tl,(10, 41.(l•U 
ob}tc.don1 kt lldm!Ntblllty 11.41. 41.6•111 

,unpl• ord•r O .6 

11,11cd oN U.◄T 

JOINT 'I'JUAJ,. (- CON'SOLJOATIOH) 

J\10GE(S) 
(m alto COUR-T. JUDICIAL S UPER.VlSION) 

~peil•t• <-011rU 25,1, 2-5,2 
-1cnmowt c .. , ASSIGNMENTS or JUDGES) 

an ll1,.billly durf.nc d•poeilion• 11.◄ SII. 41,S,8-tU 

certi,yint ~ • " for 1,ppet,I 
21 U.S.C. S 1'92{b) 2U, 1Ul, 21.lS 
Rut. U.(b} 15.1, 2',14 

Jl10GES («1nt 'd} 
cmlftiAI ord•" for app .. J (con.I'd) 

1ta t1 ctrtltlo .tiOII proctdutfl 21,1, '-3.23 

C:OOptflltlon in fthlld u,n '10.125, 11,4-Sl, 

SI.IS, S t ..Sl, $!.On 

c:oordlilt.llon ol c.oun.111 20,22 

~lllot11 
forelp ckt>othlon1 11.4H 
J\Mlct ln de.po.Ilion ditlrk1 21.447, 21.454 

Judge in f l)l'\l.ffi di•lric.l U ,f.5(1, u.112, 

f.l.S8--11U(b) 
dfllc n.•ttd in truirltNI dh lricl ,1.1u 
di.11,ut.llfiu ,llon (-Dl$QUALlFICATION} 

duty to control diKOVHl' 2l,"'5l, 21.454 

exc:hm .,. of orden 10,.2U 
flndinp t.nd coMhldOM 21,SS, 12.U, ,0,U , 

SS,4S, Sl.(16 

§ 45 

Info~ «nMWn~ tlon NC•rdlnc Pf'Oll tllv• ordt n, 

11.,,1 
in.lnac:lkln• to j uq (e,e, JURY lKSTRUCTIOHS) 

lnttftlKUIOI')' appu l• 2'.1, 25,ll, u ,u, 1S.U , 1$,111 

Joln1/pu1!ttl orders ln rel11led CUH 20, ltS, 

to.tn, .Sl.lS, SUI 

Olbet J..cl,- t0.111, 21.24 

~rlil1,n1hlp 12.14, tt.42 
powen in muld dit'lrkl ~ i.nt• Sl,12 

pNkit.1 rulUlp (Ht R.ULlNGS} 
quei1tklnin1 wlln-lf 22.d 
r.cu .. l 111).Ul, 1 1,ll 

- allo 01.SQUALIFICATlON) 
Nlid frwn other Ml-ipt,Mtnh 20.1 
N-)Klion ol dt.tplltlll COUl'IMI to.JU 

uukn:llnt rolt 23,11•1'.U, )0.4 

(•1t t.1.o SETTLEMEN'f) 
1tr1.K.t11Mt ttl•l 21,$Sl 

euepenlioi, or local r\lha 21.lJ 

t.c.hniql.tM to n•mi• 1Nllff 11,SS 

tr.n,r,"' J~• 
ll«llMiYt Jurlldklion S l .121 
In.tr.• ~ int1r-c:lttul1 MtlptMnll S t .US 

pOWfl't U ,111, St.l.t2 
pt11'4111 OiNkc' Sl.113 
,u·a • llnt nmaM- U ,12S 

t..1-alon., Klion.1 Sl.l.tt 

ww.hu.lJn.1 ac:tklo '1,121 
tranottllf'OI' Judi, St.tu, Sl,12' 

R, r~ .. II.NI to 11(.tiona (n= t.ootJiot• only) in ih• rollowi111 ma.Jor "'tWni1: 
lO• UN otMCL 2d; 20-C,nt n l Priticipl .. ; tl·Pr• lrb l Proct1J.i 11.11; 22-Ti-1~: ,.,,.s,u1, m, n.l; tf.-AU«n•r•' r-; U-AppuJ.; 
SO•CI..,, Acdon,; Sl-Multlpk Litl.rM-ion; 32-Critnl.ntl C...H; SS.Spect.1 AJ1J1llution1; 40-Che<kli1t1; O • FO.-fN; 41-Sudion• 
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§ 45 
INDEX MCL 2d 

JUDOM&NTS (1" t'INAL WOCMENT, 
SUMMARY JUDGMENT) 

N ■anction o.s, -U.1 

JUDIC1AL OONPBRENCE OJ• TUE UHIT60 STAT8S 
l'ff0t11UQ111 (111 •U , TADLP. OF REP£R&NCES) 

J UDJCJA.t, COXT'ROL (M■ JUJ)ICIAL SUP&RVJSIOH) 

JUDICIAL NOTICE tur 

JUDICIAL PAN&L ON MULTJDISTRICT LITIOATJON 31,12 
{1M alto MIILTIDISTRJCT TJ'tA.NSPER) 

aniitnu, C'UM U,14 

1.11Uiorhy ovu tr1,:uf■N1 Jud&• 31.121n 
u ltl'l(nal c- U ,2n 
dtnla l of tttJ11t..- U .6l 

no ■utliwhy ovu lu1uf■rH Jude• .U.Uln 
p 111,1M c._ S.S.6.S 

rtl'uHI to t,-.n,fff 3M.S 

l'fflUIM! II.US 
Mo::uritlff c.... S.S.Jl 

1ht1 <-Mtl #1.U 

■taiutoty .Wlhorhy 31,12 
.ty11 of c- 0,111 
tort cUM ,,.nn 
l!"M4t ... nl■t~ CN" 20.US 

JUDlOIAL SUP&RVlSJON (cont'd) 

PffldtM)' or motion to 1n.n1r1r s 1.121, U .122 
pl1t1t1in.rf,in,ant.1•m11u "r liti111lon 10, 1, 20. u , 

21.l, 7J.1S, Sl.ltt, Cl,S 

prior to illili&I con.f,,.nc:, 21. n, ti. IS, fl.1•114 
ur,,,,,. 20.u2, 20.u, 21.:u . o.u 
lahovtr llll,;1tior1 3.S.41 
lrall#(ff'N dl•lrkl u.n, Sl,122 

JURJ.SDIOTlOHAL QUES'l'JONS 
•r-nd, lot" tlr.t tQoiafn,nc.-t .SS,◄1 , 

anmrwt cu" 33-.11 
appui., pr• - •,.-u.m.tl'll COflf1nnc1 2&.:n 
lwltf.1 21.21 

pend.nit #U2 

ptnon.111 j1,ui.dlc1'°n 20.U, tlAH, 21.tH, SO,U 
tt !ul"U lo M11!tlnl1 20.14, 21.6S 

ffla.kd •tat, and f.dtrN C:Mel :u .n 
nillt:tJ, tlrnlna ol 2U11, S0,11, S l.121, .U.S-14(,), 

U . 7-111 

tub}e,c.t INlltu M.11 

JUft.Y/.IUROR.{$) 
1dditiot11I ch.il1111e1 21,,1 
adv(lloey Jury tl.02 

altffnat, j uf'O" 22,41, 22A4, 41,7-111(,) 
topl1t of uhlblll fJ,13, 21.Sf, 32.S4, 33-60, 

JUOJClAL SUPBRVISION 10.1-20,U 
,1.7-111(d) 

dema.nd 21.6, 21.et, 2',1$ 
•U r■latH C .. ff by otll J..d.c• 20.IU , U.tl, ,,.n 
&1nmpdOt1 a.t tint conr1N11u 20,1.s, 21 . .u, ,s,o 
aulborhy 20,l 

caa. muac■m.nt o,du 41..S 

conJ,~cH u l)l'<l'ridl111 prim■,y mo.11111 21.2 
con1lsi1nicy 20, 11 

cot1t.mUou1 COUnMI 21,24 
crltnfnal c._ 32,21 

d ,tp0siUor1, 21Ale 
dlK<!'W"ftY 2u,. 21.•U , , u,ts 

(, .. 11.o 01$COVER.Y PLAH/!CHEDUL£) 
••rt), Ul.l , 20,11, to.U , 21.J• , s.s.,1 
tL1t1~H1t1 ot t tf•c:tfv• 1-Uptl"W'itiOft 20,J.S 
frlYolo1,11 d dmt w dtftn1M 21.S.t 
lnld.J 20.11, 13.31 

fflt(l1lr1lt1/m._1, n 20.14 

mullld:11.trkt Pf'Oeffdln.,1 Sl,121, 11.122 
muhl--p&ny h tal H . t2 
ntMI ,W 20.t, 20.H 

olh., Jud, .. few lllptn'fllon 20.12,, 21,24 

,., nlulllOII 21.62, SS,0&, 41.7-U{t) 
.,1..,..,. 21.ss, 2u12,ss.11 

dJ.qu,Ullt.d J1,1,w.,_-oth.w t.ri•I• U .41 
•i«ut• 22.0 
haf'd,h.lp JUI 

hutrvction. (111 JURY IN$TRUCTIONS) 
Jud11'• lt1trodu.«o11Y c.ommtnh 22.'1 
m1,1lt!pl• Ju.rt.. UASln, 32,2$ 

MC .. takln.i durin.s iri1I 22A2, 3.S.U 
numb,r or Juf'Ort kl 111mMOn 22.41 
p,,.mptory ch,11M,;M 22.41, S:.U, 41,J.tJ(e) 
qu .. 11onne.lN1 tt,,1, SJ.St 

qu .. t~• by Ju,011 21.41, 21,0, 41.7-112(,} 
~ lcm JUI, 0,7•112{, ) 
H(llllfllratlon U .'4, 32.n 
1111 " ' Ju17 22.4.1, '2A4n, Sl,#2, ss.ea, 4Lf-112(,) 
tllpul•lloM 

•lt•n.1it1 u,o, ss.ee 
dl1qu,t1nuuoo durlnr dellbtr,~lon. 22,4' 
rtdu.ctlon In ,1 .. of Jury #J,#2, 3'.60 

R.tft renott •" to 1ottelom (l'l• foolDOt• oaly) In th• rollowlnr m•Jor Mttion,1 
U)•VN ol MCL Jd; 20-0tMtal Prindpl .. ; 21-P m:rl&I ProutcUn,-; U-Triat; U ~Seukm.01; 2.t-Attorn•,-• r .. ,; JS•App .. l~ 
30-CI- AcUonr. Sl-Mulllpf.t Uti&adOfl; 3t·Crlmlnal Cam: SS-$P"ial Ap,ptlcallon,; .0-Ch.cltlt.t,; ◄l•Porm.; 0-SanctlOflt 
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) 

) 

. MCL 2d 

JURY/JURORS {tont'd) 
tnn,mipw 22.1.4 

trla! (He TfU.U, JURY 1'R.lAL) 
Yerdlcl, .... th.• " \ln•nlftllO~ U .62, n .41. 22.0, SS.60 

4l.7• tl2{•) 
volt din, 22-.41, $!,St 

-publicity st,2$, S2.St 
,u11 .. ttd ~u, mon, rrom co,u~-.1 2:t,O , 

4.1.7.1.2(, },0 

• • l•uo(j\11')' .km,Dd tt.SS, U ,61 

J URY INSTRUCTIONS U.4!-- tU3◄, ,u .T. te(•) 

boll, ,,.pl• t• latl:NcilON 22.f.Sl 

diut• c!Hlft l'fflct MASSn 

fl.n.1,l JMh'11ClioM 22., s s 

tuoctlon. ot Juey U ,41, 22.,st 
lnt,rtm 22,3'4, t2,f.S1, O ,f.,;6(,) 
Um1tlns 2u11. tt,,.,,, n.,ss •. u .1.11&(1} 

l'lanowina INI.M9 u .ss, 21.e, 

obJ,,cd on1 22..43S, 21,4$4 
p«autioci• l'f U.4'1, 21.4.SS, 22,4', .,,.12 

m.,,terl•I• not In 1-wid1~ 'U.4SS 
~ t ot ml.lrh l 22..4!1, U ,H 

pNUml11ary t2.,1, 1U'1, St.#2, 41.7.cG(,) 
pn,~ 21.M, tU», SMf, <U.1-110(, )(b) 

~• and bolid.11• n .11, 22.0 , tt,Ol 
N'fi-'oM b--1 oa trial 4..,..,lopmuY 2'USS 

euppl1m1nt•l 22.df. 

JURY TRIAL (11• ,t.o JURY, TRIAL) 
••oldanu o( mttui•l 21,4◄, U.S2 
1.lt,m..t.. j1,1r<>N 22-,41, U,'4 

eon.ol.ct.t.cl trtal whh noon-Jury i•IMI 21.MI, 2l,&S1 

due Pf'0<:1'M 21.ei 
dll.l)' to minlrnlu ifltffT\lptloM 22.11, 22.11 

JuN>l'I us>«htk,M 22,24 

Jl'Whlpwty u,;eH 11.41, $t.2e 
partlal 'ftrdi<t 22.44 
pr.c.-1tionM')' l111trucU,01111 22.4SI, 22,H 

publicity 22A4, St.S2 
riaht to 21.1, 21.e2, 21,6'2 
pqutttr• tlon of jll'tOff 22,44, U.'2 

HVUfllK. 21,6$2 
,d puladona to - pt non-u111111lfnou. verdld 21.62, 

12.41, 12..44, S:S.ff, , 1,7- '112(• ) 

tlruchlrt U .6S 
v• rdict b•• $PEC1AL V£1lDICT, V£R.OICTS) 

LAWYERS {1H COUNSEL) 

INDEX 

Lt.AD OAS& 20.123, 21.&Sl, St.IS, SUI 
btllwetW trl•l 21,0,S, tU2, n .10, S.,,Sl 

dhc,wuy 21.4.111 
d l.qu.• lir~tl.on 10.n 
preo·i.& rvllnp 11.0SI, 
.. .wrtu .. lit111.llon ,S.Sl 

§ 45 

,ta ylns pro¢ttd:lnp ln otMt ( M t l st. IS, SI.St, :SS.SI 

l t d U M 21,U, U ,12, SS.1$, $$.31 

LEAD CO\JN'S8L 20,11, 22.22, Sl,U., Jl.31 

• PJ>tlb t• p:rutk.t n,,2;5 
•ppolntai, n.t t0.2', 21,H , S#,22, 41.SI, 41,6-111 

teadbilily 3S.U, :,u1 
<i0n.!2id ol int, reo 103s 

.. po1blon p• rtk lpWOCI 20.222 

dlaqu.Jificatlon 20,U 

fff t0.t2S, 'U.11, U,IS 
,-duclion tor ml1:fl)l,n.a11m1nt 24.ltn 

61!11cl11ry oblis•tk,n. io otlitr p~tlot• 1s.t1 

f\,11cUoiu mWt,OrlallMd 20.nt 
r,IUI t«I C.Ut l S#.22 
mc,nltorlnr (l1toCovt ry pl.an 42,1 

nwlllp,uty llll11.tlon 22.21 
patron• aw 1p-11ttMnt. to t llln d .. 1$f\11tlton 24, lS 

NfflOVal .C2.S 
,_po!M'lbi.llllff 20,221, 20.212, 2t.21n, 

(Ul-1 1, 4U2, 4Ul•ll(a) 
,,._ In rt l.1led c ..... i l ,1S, Sl.31, S.,,21, 

,u1.t1(a) 
..writlff <-M.. ,S.Sl 

nlt clklft of Oi-1 '4--llm t2. t2 

nUlf mtf\t 
duty followin1 ~ .21 

M$(1tlllt&onf 10.212, 41.Sl•'lll 

trial 2Ut, S$.Sl 

LEGAL ISSUES( ... LSSUES or LAW) 

LETTERS R.OGATORY 21,415 

l,IA.JSON COUNSEL 
Ml:minllttt.dve coow-d:lf\11doe1 20.221, » .Sl, U.$,, 111 

flppoinlmtftl 20,22, 41.SI 
dlatribull,of\/r.c:t ipt otdoounttl tt 20,221, 24.U , SS,22, 

41.$•1!, 41.Sl•l2,4 
,_ 20.t2S 

tuftdiOfl• m, moriati,~ 10.121 

localiOfl 20.211 
mainttDfflCI of """k• u., '1.$J.C2,4 

RtC• r• n,c.u .are M> nctloM (ll=iootnot• oraly) 1ft tbt fol)owl111 m.j,or nctkuu: 

10-UM of MCL 2d; 2'0• Gtntrfl1 Prlnclp&ea; 21-Pr• trial P,oc..tdlnp; 12-Trtal; 2S•St tllt mt nl; 14-AltorMY•' Feet; 25-App11l.t; 

,<>-Cl, .. Adi011• ; s t.Multiple Llt l1ad011; S2-Cl-lrnln.a1 C-,H; S$•Sp~ lat AppliuUoo•: 4().Qieckll•t•; '1•FO?m1; 0-$.1n<tloe11 
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LIAJ.SON COUNS&L (cont'd) 

l:l'IOlllilOl'.ina dl11C0.,11ry plan 20.2n, 42,1 

Ntpon.lbilitiff 'f.0,221; 41 .• '1-~2,4; 41,11-11 

·- In ,,.1.ted u..e,1 $1,U, Sl.:tl, 3$,$1, -U.61-~I 

LIMITATIONS, ... STATUTE or LIMITAT(ONS) 

LOCAL RULES 

....... 1n, Ju.,. UPflM .. to pvu... 2S. IS 
_ i,nm..nt ot Nlat.d CIIIHI 20J.23;n 

di,don1N ot .-widenc1 whb°"t ~-t 21,.(21, :U.·UZ, 
21,4.Un 

t,, applic•don 4"dlln1 2•.1sn 
arwnd Nt.. ,_ dtpo,;ldOl!II 2u.,en 
kl"nllliea.tlo,1 of «1mpl1x e..,.. 20.11 

lnt.uroJ• \Od111 2J.◄11 , 21.•e 
limit. on dl~vv:y 21 .◄21 

fflnOVal ol nut..-lflh 1R:1r ti.,,. COi'. appt-.1 25.4 

~Wriftf IW'fOLINi0111 hdoni Ru.It S7 Moll0$!t, 2UU11 

'"'''"''"'°" 21, lS, 21.24, ◄1 ,2~U 
lloie ror du. ~lion d ...... Mln,tioin 21 .I◄ 

YOh.antary ..,. .. m.nt1 -.men., ~rU" '1.U,C, 

MAOJSTRATE 

(- aleo REFERRAL, SPECIAL MASTER) 
1dml•lhfllly, cktumlnalion of 21.U 
•tt.ndltlce 11 eoa!,r1MM 21,n 

atto,ney,' t-, cktermln•lle.n of 24, IS 

1»t.1dll(.tin1 ln ca,,wra ilupeetlon. 21,4321'1, » .etn 
dltcovery 20.14, 21,0S, 21.6.S 
,._.lde1tti•ry burlnet 21,U 
tlndl11p u,n 

prlvll•··· d•lm. or ,o.u. 21.4H, 21,U 
Aftfftl 11,nd,n it U.S.C, t: SM, 21.&S 

ffl•ct'°" or d•NJJ!u.d eou,1 .. 1 1cuu 
aeU'--t 

adml11S.tniioo 41.44n 

"''°''•''°"' ,o.u. is.n 
•~al mut.w, •c:lin, U 11,'2 

•pt<i•li.-.d ftc:h1tJ i•ue. 20,U, 21.J, 21,Q 

wp.rvitlon ot Pl"• triM 20.14, 20.24. 2l.5S 

"'-CALPR.ACTICE Cl.,AIMS 
M •a.naJon, 41.11 

(tat ol 21,4'1 

rtJtdln., ••ttltmtl\t otru ts. l l 

MAR.Y CARTER AOR&eMENTS 2s.2S 

INDEX 

t.CANDAMUS 
(eee alto Tl'ft&RLOCUTOR.Y APPEALS) 

di.ci1o1alltic:Ulon OfdtN 20.2".Sn 
,p.clal WTlla 2$,U 

MCL 2d 

MANUAL POR COMPLEX Ll1'1CATION, SECOND 
C:niu--NCtrtlMMI Lt.bit (MC[...,MCI., U), 0 

••riitr editiolU 1011 

(Afflill•rity wllh 21,12, 41.2-l!s(,) 
rwi,i"'• 10 
... ,.. or 10 

MASS DlSASTERS SS,2, 4U2 

,lrc:rall c:rt.1MI :U,UJ, t.s.2, 33.25 

(,e. tho AffiCR.APT OJSAS1'2RS) 

a.mmdinr pludini, "·" 
tt'ntrall.ted m&n.a.1tintnt ».21, 33,22, 41.'2 

<utlf«:allon ot ,ut, I•• 4UiNOOIU 2$,1, SS.2'.11, ,.,,,.., 
c:bok.._of. l•• nil.. '3.23 

cl ... •cllo1u 33,24 
coll•t•ral e1toppal .SS. 26 

COtlflADC'*, Jolnl 3S, 2J. 

cot.110lid• tiOJ1 J3,.J, SS, ,S 

counHl, or1•nt...1lon or 13,U 
dMn.a.J•• S.S,t, .SS.U:, SS.2' 

•d"cned• plu <li.np U.2S, 41,52-U,3 

dltcovery S3,25, ss.21. s:us. 41,62·14,I 

~\lmtat CU'J)Otltori"' S3.23, 3$,2' 

•a•i'911mtlltt.l e:a.., SS.Jn 

t)IJltrl.l U.2, 3S.t5, 4.U2°1H(b) 
tltt dl•uteff SS.2 

CO'r.,llffiVlt•I ltil'MUs-.tlont SS.25 
ilwuruu:, covu..,, U ,21, SS,U 
ltilfflOWtory , .. M'tf 33.U 

l•ut l,d.,,tii'ic•lioo !IS. 2S 

}olndtt add.ltioaal pa.rllt.i s.,,i, 
Joint prtlt'lal cOJtfeNnot SS,21 

l•ttr ftled eu.- 33. U , SS.25, 41,'2•1l•G 
miwttr file 21,IS, 21.24, SS.2S 

mll.ltklimict p~<linp ss.21, SS,2$ 

ord11:r et•Dd.a.rdlsllls pfOC:ffdln.,• 41,62 
putt.• U ,23 

ptoduct liability~• SS.2, U .2".S, S3,2◄ 

rat.tad Jlli1alion .ss,.21, ss.n, ss.u, 41,61, ◄l .62 
ndlnp 41,U•IS 
.cbtd11IH SS.t.S 

fffllement 2#,12, SS.2S, S,,2&•,2T, 41..62-t:0 

HYtt•GCt ol i•- SS.21, SS,20 
•pedal m.uter SS . .21 

R.et11:r1tncff ue to "clic11u (1uafOOIMt• only) In ttw, followtni ma.;.,.. M<.llon,: 

10,.UM ol MCL 2d; 20-0•eral Prltidpht;; 21-Pn,blal P"nx.Ndlnp; 22-Trial; :ts-s.tt~t: 24-A.1-Wfllqt ' P-: 2.$-Appeah: 
SO•CJ- Aclion•; SI-Muttipt. UUaation; 32-Crimltial C...•; SS,Spadal ApptkaUoe11; 40•Chedt!Wt1; 41•Porm.; 4.2,S..ncl&oM 
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) 

MCL2d 

M.ASS DI.SAST&R.8 (con\'d) 
tl6tt/Ctd,r,1 U.M lJS,2, s,.n 
•Ohllf or lll'Mt•tioM ,s,2. s.s.u 
,tyi. of-• 41. ln 
third-p1ut, eomplaint, ss.t , s.,,2s 
trv1tf•r s.s.u. ss.ts 
1rial Sl.H, • 1.12-11 

l!.11-.tlw:r sue 
j,oirit trlt.1 

fi~lllty SUS 
otlKr ltUlff )1,11, SS.2S, SS.28 

-.put.tt h ·W• S,,1, SS.21, SS.JS, $:S.lt 

•Pffi.t.1 "•rd:li::t "·"• :is.2e 

MASTER ( ... SPECIAL MA.STER} 

MASTER FIL£ 21.tS, U ,H, 11,11, S.S.U, 41,S-ll l(a) 

MltDtATION ( ... SCTTLEMENT) 

MONlTORJNG 
by Ind «iu.BMl 42.1 

dltcovtry pla.ti 11.(t, 0 ,1 
Kb.duh.. 20.u 

MOTION.S 
tpJ14,Uat.t COflftNQCt 2$.22 

bill of pa.rtlc11t.r11 st.24 
u,ptiOM 41,J.ll(b) 

<h•llu11ini J1,1rliadldioD 01' 'f'lfllH U .61 
cl- ,etiona., tlmln, or ,O,ll 
eom~lina dittOYtf)', nn,cJi~• '2.6 

INDEX 

dMf!Md m.t In rt,la t.d n•• 21.'2, ·U ,S-U(a), U,U·tS 

dioKOVtl'J' ditpukt 41,3,-el(e) 
d!.q\laliflcaUoa 20,2) 

frivol~• H.S2, U .S4n 
M&rlt11 21.52 

ill llmiM U.2S 
!MN dtflnltt tlt.umfflt 21.U, $0,11 

out.ta11dln1 41.f •tl 
p~UllllMD\ toriftHnie.. 1',21 

.-1-Judlfflffll 1$.8 

potl-lrl.t.l S2.#S 
po1l •Ytrclkl 21,14 

power of coun t.o l>tl wllho-.al 21,SS 
pr'Clffll)t. •U•nllon 1 1.12, Sl,$1 

- 1ct,r cl...- ttrtltlod on ,0,18 
rtdudlon by court order 21,St 
remu1d Sl,St 

MOTIONS (wnl\i) 
atoMlloa, 11 .. 0,. 0 .1, ,n.,, n., 
itditdult 21.32 

elp•lurt 20.U 
11mtlona fM C• i.lllr• to •lsn '1,5 

f 4S 

1u• JponU , u s, 21,SS, H .22, 30,18, Sl.21, SS,$1 

JUPP"" sut,St.21, S2.23, ◄2 ,5 
lhircl part)' 21.441 

u11.tantd 0 .6 

),tULTlDJSTIUCT TRANSPF.R (28 lJ ,$,C. S U07) 20.12.3, 

tuu,ii.12,31.1» 
{1H ldto JUDICIAL PANtL ON MVLTIOlSTRICT 

LJTIGATJON) 
anlltru1-t <Ntf U.l1tt, $:.U 

-1rnmcnl (or trl•l st.111 
~thorlud by ,iatuu U .U 
coat0lld.•t6d pretritl p,oc.efllinc• 20.ru. 21,•Hi&tt, U .tl, 

31,12, 31.US, SS,U, 33,SI 

counMI'• rupon.sibilltJ 31,U 
dtPof1lkN, non•paR)' 4.l .31a 

d...-lptlvt n.•11'.M ,U ,l.n. 

dlt<OYtl'1 tl..456'1, St.JU 

och1t:1v. JuNdictkft 31.121, 31.US 

initiation. ol lran,rer 11.121 -,~ 
r-ma11d 31.US 

tnMf~ 31,121 

p.,-.,l'1 lt1ld•ii"'• for NmJ,,nd $), ltll 

~l♦M Ul♦f SS,6S 
J)Nmatun nm•nd 21.tl, Sl,US 

pl'tlrlal o,dff tUl. s uts 
pro hac vkt ltdmlwlon t l .1311 
ratl'Wld 21.tl, St.US, SS.U 

nq-1• for tr11u!er U,ltl 

Hitkmmt 31.lU 
1tYtran<♦ o( bMIH Sl.lU 

1&.nd.t.ni1 (or l~Mfet S l,121, 3),'3 

1\ll'flfflU)' Jltd1nwt1t St.Ut 
l.t.l •Ion.a,_ Sl.l'U, 31,IH 

lt.keovtr lilltadol'I $3,Un 
llmhta of rem•t1d 21.02, S t .US 

t.orl "". . 33.21 
ltanafff for lfi•l 21,01, st.It 

traiwC.rN Jud1•'• pOWWt Sl.121 
V111\II 21.01, 31,12 

Yidtotap11'11 Sl.l.fl 

MUL1'·1PLE 1'0RT CASS$(, .. MASS 01SAS1'BRS) 

R•C.:rt-V♦ lo .. c.lionot (ft• foo,,not, 01\ly) la " " follo,,l11a m.jor lfCliont: 
10-U•• of MCL Jd; 20-Gtct•nl hb1clpa...; tl•Pr•lrial Proc.•1dl11p; tJ-Trilll: 2#-S1ttl1m,n.l; 2'-Attor,w,y1' F ... ; Jl•Al>Pt-11: 
,0..01- Aclkr11: 11,Muhlpk U tle:atlOft; 32-Qimin-1 C...11: 31-Sp.dt.1 ApplkUjott.; t O•Ch~klltl•: tl• forlN: 0-.s.n.«.IOl'II 
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§ 4S 

MULTIPLE LIT'ICATION (m •!IO RtLATED CASES) 
wdff c:ootdi,u,Hn.c ,mdll-court iwocHC1l1ts• 41.11 

NECO'l'IATJON 

("• , i..o, B&TTLEMENT} 

,nome,... f••• is.a., 33.U 
d.CttNd u.ntll c:1- c.trtifitadon 21,24, 30,4$, H:.H 
de11.Jnakd e<>u-1•1 rol1 t(Un 
fo1ktedt>,Jud11 tll,11,21.lt 
p,rtk~tlo11 I>, .,.._,tiff 21.21, ts.12, :3.24 

■-ttl,mtlll 20,222, 21.e, 13..12, t.S.H, $#,21', " ·" 
,i,ec:ial CO\lnlltl 2',U 
1tii11.1h,tlo111 21.4,l' 
t•c:bnlque. for ov•rwmltic l.:mpM .. 2.S,U, 3#,21 

NOMlNEES, <l- notk• to ,o.tu, ·""·'' 

NOH.JURY TRIAL 

('" •1--o TRIAL) 
adOJIC«I n•n• ti•e. 21,6-f.l, 22,U, SO. IS 
1dvbory j uey :n.i. 
c.ombt""" trial n.u 
c:onftNncu 12,U 
depodtlon,i 12.SU 
u~"'-t' r.-j)ON 21.GU, 22.61 

lindin.p 21.e,, 1UO, tU2 
int1ri111 11'J'IH~t. 21.U 
Jwy .i:1d no1t-J111y hwff :U.MI, :U.63:t, U .6S 
m .. tns u.n 

obJ1ctlo1u 22.:nn 
O!>fflin., 1ht1m.11t. U .21 

propoHd n~inp and «iMludon. 1U3, 22'.H, 33.00 
N(tttal to Muhr 21,1:1 

,1.at1m1nt ol 1i~1i..t1d r..cc.. 21.e..1 
.. ,llninafitf 21 . • 83'1 

1"0110.& 

ti- acUm• (,u CLASS ACTION COMMUNIOAT(ONS) 

d~•nt rte"-dlnt dowm.ntf fiw ,x1mlnatlo.i1 21,d6 
d,poalllon 1ubpotn.u MrYtd on. third pullM 21,441 
initl1l tOflftr,l)U t l .12, 21.t, SMl 

m, thod of IU lna fONCp deportiH0111 21.«s 
,._l;sn.fN<tl 21,11 

u11ctioa1 •2.4 

IUmtnll'J' J..d(M,nl hn..tinr 21.~ 

OBJ ECTIONS 

Mlmluibility (, .. ADMISSl81L11'Y) 

dut m.mbffli al 11dl&.!nml hHrift.1 30,44, SS..H 

INDEX 

ODJECJ'lONS (cont'd) 
cmtinu.in.c 21.21 

MCL 2d 

dH med inadt by 1lmllu partiti, 22-,2t, S2.34, 41.7.~f 
dtpwitlon1 21.456, 21.60, tt.3Sl 

doeu:n.tahry ••ldtl)U 1 1.fU, 22.13 

.xp,rb, qualUic1liGITT1 or 21.eo 

...,ld11K.oe 21,'4, 21.CMI, 21.843, ,U .7•U· -S,t{d) 

crounct., ,pec:lf'yin.c additioriiaJ n.n 
ju,y latllutllon, 22,4$3 

QOft•jury trl1I 22,ttn 

pradudon ot 22.Jtn 

l)ll trb l rull2111 u .eo, t2,1S, t2.3!U, 

41.7.114(1), 41,fn 

rt.n•••l 22. IS 

ruJlt1p (- RULINGS) 
iintimdy 0.3 

• aiv.d U .8't, SS.4S, 4f.3 

wrlUtn. intt 1TOptori11 21,465 

OP&NING STATEM2NTS 22.21 

(- .bo TfilA.L) 
ll'IV.11.i•p,a.rl)' ( .. IHI •41,7•'17 

OPT OUT (wt CLAS$ ACTIONS) 

ORDER.($) 

(- at.o DISCOVERY ORDBRS, PRBSEllVATIOH 

OP ReCORDS, PROT&OTIVE ORDER) 

ad.lnit1Uy, 1ppu!1blllty 15.12 
IHt;ndul to 41. l ll 

appoinlinc cou.n .. 1, ompl, 4J,S.'112, 4 1.Sl 
,u,chmffa\f Wotdn• 41, ln 

lll4rn,,,,. ,, ... nmpl• 41.Sl 

1uu,m&tJc. r«.~pt or nhibtt1 22, lS 

HM mal!l11mwirat, .. mpl• ONl•r ◄1.S 

upllon, 41.ln, 4l,S.11J(b) 

urtlt)'tna ord, ra f« a ppeal 25. t 
28 U..S.0. S ltQ2(b) 2U, H .11, ts,.U 

RuJe M(b) n .1, 26.11, 25.u. 
d 1k ctrdftt111Son Jl('OCedV.rtf 2-1.1 

c1- action <-Cl.ASS ACTION) 
nmpleotder, 41.41-41.0 

el1a, w.rtl6utk11 30,11, S(>.18 

c011dition.1I unlll Judpiwrat ,0..18, SS.'1 
rnoc11r,ution n .n11 

collatenJ 2$.11 

(OfflfltOll'II d iKOYff)', --~uon. 0,1 
cot1tid1ntiality 21 .◄Hn, 21,4:Sn, 21,4!1 

.. mpl, ordtr O M 

R.tftNIIC" aff co '"'IIOllf (n=foolnote onJ1) in tbt f.ollowl111 m.;or ~•cliora~ 

JO.-U .. ofMCL U; ,O...Oeneh.l Prlncipl,,; 2 1-P,.triN Ptoeffdltip; t2-Tri1I; 23,S,ul,mtnt; U,AUOl'fll)'I' r-; 2'-App•l!ie: 

30-CJ- Actkm•; H-Multlpa. Lhlc1llon: S2.CrtmlnN C....; 3S-S~al AJ,plk1do,u; 40•Chtc.kl!.t,: ft.Forme; 42,S-.ncUo,u 
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) 

) 

) 

MCL 2d 

ORDERS (coM'd} 
<on<w1rtin1 lnl«Vkwt Into depo1lllon '1 ,◄52n 
woNltnatlna muJtlp1• lltlption ◄Ul, o,n 
•d••m.d- order, 

•PJ>llcablt to MW <:IHI 11,!2, !3,,S 

app11ct,b1• t.o othtt p,rti" ,U.S-H(,) 
deltrNd euppJ,rr,,n.t.t d1po1Hlol\ U ,OS 

dtpo,,ldon l'lk1411l'ltt, Amp)• 41,38 

d,ocumt,%11 d..»eltoM, ,ampt. ◄I.SI 
dn.f'l«I by c:ounMl 11.22 
tuh.l.nt• Qt Ofd.rt 20,tH 

.x ~rt♦ u.Al 
«xUalffrltorl.! dhconry 2UiH, U,S-1-J(b) 

t"lluff kl oti.y '2..5 
nnal pfflrial, 19111J11. onln 41.f 
lMOrpoHUOl'I by r,f_nc:, O , ln 

Initial pmrial 
Hmpl1 ONl,tr ,ttu 0..3 

tampl, oirdet' HUlnc O ., 
l.njunc.t"'"• appealabUlty 2'.12 
job:1\Jp•n.lkl b)' ttvnal eou,rU 20,11-3, 

20,215, 31.lS, SUt 
man-..rntnt of UH O ,S 
m11.hipl111u,,Uon, ••~• formu 41,1 

1nu:nti.rin1 41.1ft 
pr...u.omcatlM .. u1,m1nt so.u 
pN<-hl~011•r)' ord,n o.a 
}WffUVtUOI\ of r«0td1 21,1.S, 21,442, $$,IS, 41.S◄ 
t.uivfflbip, apPff,11bUih• 2'. l.t 

rttffUJ 20,H 

Hmpl, ord.ff 41.S?' 
rtlated c. ..... 11.a .. u, 41.U, U.IS 
tffu,l\ln,; f'r«n lnltiN «.nfntnet 21.22, 21,24, SS,O. 

,u 
uoctlona ,n,a-•2.1 
1cMd1,11in., 21.u, 21.21, 21A2lD, U .2:S, ss.,1, o..ss, 

d,I 
1hndilll ordat fOI' dl.clo•n.u1 U .'21 

INDEX 

ttat..:n1nt of U11tontfft1d/contfft1cl !acta, ufllSllt ,1,IJ 
1ua 1po,nt1 ord1N ti.IS, 21,0tn, 3'0.18, ,S,S2 

t&k1ov1r Htl1,tlcm ss.,1 
Uml111 or,'" h ktovn uu1 .. uon u .,111 
to ,bow C;al,IN $0.11, SO.If, u., 
uaMUNk)' flllfllf 11.H . 21AS1, '1.S-11 

PARTJES 
<OmlnOQ lnl4Nlll )(),t2, 11.u . 21.65, '1,21, 

u .n . n .n-11s, ,1.1J-12(d), ,1.1-n 

PARTIES (con.l'd) 
df'POl!don1 

n.on-•tU!ndilll p.rti11 21.,n. 2USS 
1'<11\ .. PftrlY d1po111nt 2Ud, 2UH 

dbm!.1.a In ,1 .. , aedoci• 30.11 
Jotn.d1r of 11,dd.ltlonal p&nl•• 11,24, 21.S1, 

aus. '1.s-11,(b), n,ss 
prot1c:1lv1 ordm, ftO!l•Patll•• 11A'7, as.d 
1.,.,-lu 11,U , O.S,U 
UJINp,-r!t.ld ,1.2-11 

PATE.NTLJT10ATION lU-SU7 
,n.dltu.tl i•IMa U.$1 
appeal• 2',l2n., U .61 
e,ollat1r.l l!llopJIII MAS 
e,ot1!ffffl(:11 N .61, U,$2, as.e, 
eourt--appQinttd txp1rt1 SS.6'.,$$,6~ 

danu111 N,62, U ,&4 

dllcovffY as.62 .. ss,M 
uch1l1Y1 j1,1rilldktion SS.67 
1xhibit1 SS,6' 

1:qw,rt opinlOfl• !S.tl, SS.65 
flndlnp and 001Kl1nkliw ».&8 
fraud SS.61, ss.M 
1loeu.riff !S.tt, S:S,68 
In umtn ln1p.ctlon 3S.02fl 
lnfrlnsfffllnt ,-s.e, U ,62, ss.e, 
lnJunctlv1 u llotf "5.61 
h w11 SS,61, 3$.6' 
Juf'Y ln1tn1ctlon.. ss,ee 
nwhldlottrict tran1!en N,Q 
prMi.,. di•pulll U,62, :ss.e, 
pro«dlYI Ol'dtN 2U31, aa.N 
Nltrr.1 to m#l♦r SS.&4n, as.es 
Nlat1d lhla:,llon u.es 

noclloM 8$.02 
nUMlMfl'I ss.e, 

ltYlnMI for ldal JS:.62, "·" 
,ptdal 'Hf'diet• a,_,36 

,t.et,m•nl of rac:11 n .eo, as.ee 
llcbn.oloo ».&t 
t11ll/d11!10flllratloM ss.cs• 

\Otl• 8M2 
trl.al SU& 
ut.turcatl°" ss.6.1 
untltat1 htn.d• SS.62 
unfalt comp,1Utkln IS,62 
validity of p,,t1nl SS,6, SS,t2-U,63 

f 45 

l'.ltltNQC .. IN to 11cUon1 (,i• fOOll'<III only) In tbt foUowtn.c mt.I« -.\IOfllt 
10-u .. ot MOL Id; 10-0,-,1 PrinclplN; U -Pn:t.r:ial ProutdUlp; U:. Tti•h is~s.ttllfMnl; 2,-Auom-,.' , , .. : U-ApPff,11: 

80-ClMI A<.dor.t; Sl-M1,1lttpl1 Lhis,Uon; !2,Crlminal c, ... ; ss~&·ptcl'1 Applk•don.a: ..o-.0~1111,; ,t-FOrfl'lll ,2-s,oclloM 

513 



§ 4S 

PATTERN ANO PR.ACTIC£ SUITS .S,U 

(- al,o EMPLOYM&NT OISCRJMINATION} 

P&NOENT JURJSDICTION SU2 

PLAN 

(-alto JUDICIAL SUP£RVlSION) 

c ... rn•n .. e:~,, "mpl, ordtr O.S 
dn•f.lop.d 11nd re:BMCI to.n , 21,24 

.t!Kl Oft .arKcli<IIM 0.1 

int10Y1.tlon 10, 10.U 

inl-ffltn meuu.-.. '1,U, 21.JS, 0.,2-t:◄ 

ro1 .. ol cow-, a.nd «x1ru,t ,o, 20.13, 20.21 

tNlclioa• fl°' tl.ibatih,t• ror 21.◄U. <Ct.I 

tailor«! to d rcu1Mt1111c .. of c .. , 20. lS 

PL&ADINQS 

Mldlrlc tltw p•rii" U .lS, 11..St, ",23 

NMndmentt 21.32, 33.JS, SJ.St, 41.33-U{e), o.:, 
btMd tlltcU'°"• 21.Sl 
c;aplioM 41.tn, ◄l.S·ll(b} 

(onaollda.1.d ~ • Int !S.32 

d.adlin.. 21.St, 21,St, U.23, SS.St, 41.3-t◄(b) , 

-u.ss.u(,) 
~dl•mtd" pl..cllftp 21,32, it. IS, ◄I .S-11l(a) 

◄1,S•11◄(t), ◄1.62-t:t 

1:X.ttndln1 lime ror l.tillt.l l'ilin.1 21.IS, :tU,2, SS.tt, 
4.U•l4(b) 

r~ •~bU1Md 30.1.S 
lrllli11I n•I•• JI.I 

!eflflby SU2 

Umltlltkln on ltdditiooaJ 21.24, 21.32 

n:i- dS.u1., c.... SS.15 

ac.Mdu!. t l ..St, U ,2S, M .. n , " ·" 
..writie. 11tt1• t1oa s:u2 

•l&fltd l11 vlol1.llon or Rule U ·U .6 

1,11wi1n.ed <12,i 

POLLS (tH SA.>.1PUNG TECHNIQIJ&S) 

PRECLUSfOH 

M ••MIion fOr vkl•tLon. 21.3,.S, 0 ,3, 4.2,6 

u:ptA ""tln.,ony 21.d l 

ffh,bllthln1 fe.c.h ◄1 ,6-14(1.), 41,7- 116 
f lliluN 

10 dl.doM ,..,ld,nu 21.ss, ,u..s.1e, 41.7-11&, o.s 
t.o dlwloM ProP"O"d la,c.t. 21..SS, 21,117, 21,641, 

ti.Ge, 4U-114(b) 

wlln-/uhtbht 41,f-U.J 

INDEX MCL 2d 

PREPARED H'AT&MF;NTS (-WRlTTEN STATefl.~TS) 

PR&SERVATlON OP RECORDS 

allowins dulruct£o111 21,40 

()Ompuluiud d 1.t1. 21.4◄2, #3,$-.3, U ,2•114{d) 

S:800 r.qu.irunen1 SS.5S 

•~ioa•/rtlid fto,:n r, q,uirtmente :u..cn, SS.6-3 
IJll-mm muturff ti.IS, 4 l,J-14(d) 
ordtn 21,IS, 11.◄U, .SUS 

nmpl, U ,2•H(d), U .S4 

rocludns f«IPf of order 11.Uft, 21.40, $.S,$3, 4l.34•11{c) 
HttfffMl'lt, .tr~ on U..12 

PRETRIAL CON-PtR&NC&, lNlTIAL 21.11, 21.12, 21,24, SS.41 

~uid,- topk:,t 21.12, 21,24, S3,41, 41,2.111 

•Utndanu 21,2.S, 41.2-14(•), 41,2-tl(a )(c) 
dieclaJitl 40,1 

da. .. c:tl'titic•tion I•"" tt.U, 1l, t4, O ,S•114(d} 
con.olld1.1kn 41.S~ll 

dieeoY#)' 1cbM.luM 21.U , 41.S.H(a.), 41.,SS 

dleq,ul.lttic1.doa probt.- JO.ts, 11.14, 41.2.•~S{d) 
dn.t\• or ONl•r tl ,22 

urty appeU.1.te rniew ti.I 
tfflffl•nd• 21,US, O.Sl•'IH 

•xpa,I , ... timo,ny 2L2♦, JI.di, 21.61 

failuN to p• rlki.p&I• in cood t• lth 42,$ 

form ol 21.21, 2l,24, '3.41 

lnwtlm ll'IIMI.INI tl,12. 21.tS, 41.?•'14 

i•uN, ld•ntlfyll'.lr 21.2♦, 21.S4, 31.121, 41,S-t♦(a,c} 

judk.lal <ontrol 20, IS., 21.t4, SS.41 

MCL2d,1o1Mol 21 , 12, ♦ l ,t•U(a) 

.... pa.rdN, awlk•blllt)' SS,2t 

1101.lc, or 21,U, 21.2, 21.U, SS.41, U.2 
obJ.ctivH 21.14, t.s.o 
ott-tlit•rte«d dlecut1k)IM 21,21 

crd,n !'ffu.ltinc ftom 21.21, 21,22, 21.1♦, 

IMnJ)ff ordu O .S 

Cll'Sat1i1.1.lion of coun,111 10.n, 20,122, 21.U, 
♦1.2-U(b) U.SI 

Prt•huri111 rntetins of oounie,1 21,12, $3,41, SS.43 

pNllMl111.ry Yi••• 21.12, 21,1♦, 41,2-tJ(c) 

pNJ>Mltio.i tor 21.11, u.2 
proc..d11ret M4 by Jude• 21, IS 

.,.,..,...,1, 1o-.1,1r.t111.11d cth,r ju.d1t• 20.tn, 
10.u, 21.24 

fflilltftMnl ol iNUH 21.83, 41,.S•U 

ffiaLtd liti11.lion {Me Rt}l,ATeD CASES, 

COORDJNAT(OM, CONSOLIDATION) 

ra Jlkf.lc•h/collu.ual HtOf)pal "'·" 

R..f•rtnc .. 1.N le Md.ioa, (n=1'ootnot. mty) i11 th, followlar m•Jor 11e1ionie: 
IO•UH or MCl, 2d; 20°01t11"1 Prioe.iplH; 21-Prtctri1.I Proc,ed.ln&•; 21-Tri.al; 2S,Stttl,m•nt; U·All«MY•' P, .. ; 25•Appul,; 

30-CIMI MtlOWi•; #l•Muldple Lhlptio11: S?-Crl.tnina.l c .... ; .SS.$p,ct,I Appllutlon.: 40-Ch.ckli.t.; 41• PCf'll'N; O-Sat1(llona 
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MCL 2d 

PR.ETR.lAl, cONFERENCB, INTT'lAL (()Ont'd) 

rulinp, how nottd 21.22 

••mplt ordt r 
..nu l.nitlll confe.rtn« ◄) ,J 

.._u"' initial coa!uen« .n.t 
ubedulina ol furl.tiff conf•rt~ 21.21, 11,t•, 

•t.3•11 
Khod'ulitl& order 21. U, 11.tl, 1 1.H, " ·"· .S,A l 

"fflpt. o,rde.t ◄ l .. SS 

INDEX 

Ml~iQln of llat.on/"-1 C~l!INI 21.u. H.2-~S{b}, 0 .31 
a,etUmwl'lt 21 .2◄, :U.e, 2S.H, H .12 

tu.pl'llfiOfl ol' louJ ,..i .. 2).1S, 21,24, U .2-U(b) 

t..1, phonlc 21.21, 3'A1 
u- <1r n.12, 21.21, ss.◄1 

tr•n.trlp«. U ,,H 
trlal t l .U , 4.l,S-ftl, '1.SS 

PR.ET'RlAL CONFEl\8NCE, FINAL n .e 
bt1,r, U .6$, 41,f-tlS 

diKldl,t .0,3 
e,e,n.olld,lion of~" 21.61, 21,&il, , u .,i2{, ) 

dat,/pl1u o( trl.al 21.61, 4l.T•f2 

excha.n1111,1, of wt111 .. -/doc'ilmt nll 21.kl, 

U.T•'IS,◄ 

f lilurt lo pa.rtklpatt 111 sood f1llh '2,J 

, .. - . nt.m,,tll\( of 2UW, n :7-U{b) 
Jwy and DOil-Jury hw.. ti.et, 21.P2 
Jury d,m_. ,_,.,l\ltl.d 21.62, U.◄1, U ,1-'112{,) 

«dtt 21.0A 
•<MnPk u., 

llfO'.,d\l.,.. Got PT•tnlinl t'f'ld t rw.t 11,&4-tl.60, 

tt,$4, ,1.6 .. H(b), t.1.M12(c),S•S: 

p~ Jury lntlN,ti•OIM 21.6', 2l.66 

oalins• 
ob,S.Cllon• to tvidenc• 2l,6U 
Ololl•lMl(lil\l motioM '1,7-111 

nmplt ord•r U.7 

HndkiDI 0 .5 

ttUltme-nt 

dtadiio• (or P•rlbl M1.UtmH1t• IS.U, ,0.4f, 

4t.1· U(f) 
ntpli•t.ion, ft""i.ww,d 21,f 

-.-,.-.net of i•U>M 21.62, 2l,6S2, 41. f•t.2(b) 

tpech,I vudid• •I)(! tnurro1..s.om- 21.6", 41.f~'IO(b) 
t lllffl)Wl olf1K&./co,1tffllloa1 21,$41, 21.6f.S, 21,6S, ,1.6 

11,1.mmary J1,1.d1mtnl 21.,6& 

t!mtof 2U1 
tt11n.t(u for trial U.61 

PRETRJAL BRJBFS (-BRJBrS) 

PRJVl L&GES 21.4$, 11.($2 

anthna-.t CUN $3,.1' 

§ 45 

a.Uom•t•dlant 20.2:na, u .,s, 21.432, 21.◄81, SS,s,, 
'3,,62, ss.e,, .f.2,tsn, o.25 

1br91• tk)n du♦ to rra ud SS.62, is,6' 

claims 11 . .s, tu.s2, 2uu. '3,.0 

dts-illon 21.456, UA2 
dilp111.. 20.u , tU3J, 21.,n, n .e,, ,u.n 
ffl"Umtnll 2US2, 4 1.38 .. 'IS{,} 

)'.lrotteud. fr01n coprlnJ tUSln, U,S$·119 

1pe,clfkally idt11IUl1d 2US2, U.S7•t2 
tff♦tl on d~v.,.-y 21 . .S, 21,0t, 21.4U, U ,M, 33.0, 

Ss.62,SS,6' 
cra.nd J-u.ry 21., Hft, 21.,,11\, u .,stll 

(He alto GRANO JURY MAT£RIAL5} 

In umua ,..,;._. 21 .. dt, 21A81, ,U.31 

lkt1ntt req-ul.r.d 21 • .St, <1, l..S7-H 

"°".waiver ord•"/"'reeme.nh 20.2Un, n .ot 
NlttHI 

!«. and oi,,,.11.t.. ,1.ST-'114 

tlt1dit1p Nld c,onc,huio11o1 O ,S7•tS 

m&&ltlt♦t1/l'l'IUltt 20,U, 21.,31, 

21.4$:2, S.S.6', O.S7 

o011r j\td.s.. 20,lt2 

u,.mpkl)C'd.# '1.S7 
rulln-1 prior to dt~\kln 21.456, 33,42 
Hlf•it1,ri.min11kin 21.43, tl..492, u .,ai, s~.2. ,u, 
n,y o( e;M I 1111-111.liOCI 21.4S24 

,ode HCN'Lf 21.0. 21,4.Sl, 2l.4'fi, » .u: 
*V•\lllu'I• lfwlu: 21,01 
.-ah••r, w e bJ -wht1e1♦/d1poMnl 21.-181 
wor\-prodllC.t 20,212n, 21.43, U .dl, 21.431, 

1:UU, 21.4t $, U . -l81, 33.fi,. '1,ST 

PROTECTIVE ORDER 21.Utn, 21ASn, 21.Ul, 

s.s:.o, H.U, .ss.t,, o .se 
•tttlhu"' c;..,_ M.12 
eMI iflVfflif aOOCI demand, tl • .f.Sln 
COl'l'lp!l.k.f'f 21,44f 

copytn.c pJOtecltd doeu.ffloffltl 21.431n, 41.31>--U 
d1potltloe1e '1.,Sf.-114, '1.38•17 

di.clot-UH lo Ntocl•t .. /1xpal1/oth1rt 1:1,43,1 

enmpeloa l"'m fillflf U .4'1, is.o, 
moc11nc.tion 21.431 at.Un,, SS,42:n 

m,o,tl,on,t fo. '2.6 
non-tUln1 21,01, &S.6' 

Alll♦d c- 21,,Sl 

Rtru.n.c" -.r, lo 1.ctlon.1 (ft=Cootnote oftly) In, tfw rollowln-1 m.aj,or .. c1k)n1: 
) JO-UM ofMCL id; ,o.Q,neral Principkt; 21-PHlrbl P roc;e.di~p: 21:•Tri.al; 2S-SeUJtm1nt; U-AHom1y1' y.,.,; ,S.Appn !,; 

,0-CI- Aclion•; Sl-MulllpM U0-1&1loe1; 32.Crtmlt1al CNN; SS-Sp.c,i.l Applk•tloon.1: ,o.Qi♦e.kllttt; 4.l•Fo.-n•: 42,-Stllc;tloon. 
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§ 45 

PROT&CTIVE ORD£R {¢0nt'd) 

""•"'Irie •ulhotlt1 to modll)> n ,OJ, U.A2n 

Hmpl• Ordn ◄1.a& 

.. ndl~• 42,S 

ltlndard Pr<n'~ion.t 21.◄ll 

third pun.. 21.,.s1, 2un, 21.•&e, " ·' ' 
trr.d.t •-Kree. 21.,St, u.22, 3',e, 

QUESTIONNAIRES &.o proepe,:liv• Juror• 21.◄J, u .n 

RF.ASSJGNM&NT 20,Ul, tl.11 

(H• alllO ASSIONM.ENT) 

R&OUSAL 20.121, 3$.,U 

(- alto DISQUALJFICATION) 
•c•nd• to,pk 21.2, 
-.ppt01.t• ,._\l,al n.u 
lnkrffl ln clwt l!Wrnber 20.Ul 
Nu,i.,11menl 20,Ul, 21.11 

RBDUCTlON 
nwlilpt. Mnk. 21,U, 21 .t◄, H.t.S, SI.IS, 41.$-U 

.ope 9' db«wtr,- 3$.◄J 

dm. Pfri.od f« dJ.covt17 3$,0 

u.n,n.c .... .,. fUi.np '1.U, 21,2-li, 21.,st, U .dl, S I .I 1, 
SUS, ◄l,S- 111 

RBFER&'<CES (-Rt'PBR.RALS) 

IU'!PBQRAL-8 20,U, 21.5-tl.54, 41,#7 

(tM &Ito SPECIAL M,\S'l"Eft., MAGISTRATES) 
.,_.da IOj)lc, Initial COClfttfM.-. 11,.H 

aHomty1• ''" 24,U, 24.21 

d.ta. otprivtl•r• 20.n1, 20.1,t, tun, 21.,si, 
$1,&4, 41,S1 

conftNIKt, •U•nd•n,c· by muter tl.6 
contldtnllallty h .. .rl.np 21.4!1 

c:rimlm1I c:•" 32.11 
de..::,tpdOl'I of m•U•r, fff,rr.d t0.14, 21,6 

d•lcn.•ted C:OUnffl, MlKllo11 or ,0,'24 
ditc:over, dbpul.. 20.U, tl.,US, UA)I, tl.'4S2 
G ~rt• eotnl'!lunlc:•tlo11,1 21,1 
fKlu..l dlepulH 21., 

lo u:pft1 ti.It, 21,H 

to M.ute:r/M-,1.lrat, 2l,H·U,I!, S3.U 
ln c.m,,- ,-1,w, 21.U21l 

lodMdu11l c:1.Jmeo ln mtployrMnt c:- St.14 

joln1 ffl•rral, In. H it.tad CM" 31.IS, SI.SI, 41,61-U 
Jury, ....... ,us 

INDEX MCL 2d 

REPERRA.LS (c:OClt'd) 

moohodn.., 11\lun«lOl'I• Sll.H 

noll•JUty C..... 21.52 

1101 IIPPl'OJlll'bl• Sl,41 

ordt.r 20.u, 41..37 

othff Judru :0,121, 21.24, U.U, 2S.tJ, 3.S,27 

priit0n1r p.tl1$on1 21,'3 
prl•ll•c• dl•pu.t.. 20,U, U .dl, tl.431, s.s.64,. 4U,1 

P4'0ltctfn ord1n 20,14, 21.44&1 

,-1,w ot tladlnp 21.'4 
ea.rnpl1 ord1r 41.37 

Hl1ctlon of d••lcn1ted c.oww,1 20.2H 

HUll.mmt 

~mln!.tntSon 21.51, .S(MT, SS,SJ, SI.U, 41.44-H(d) 

ncso,UaOoa, 20,112, 20,U, 2!,U, U.27, ,,s..,sg, 
41.12--H 

,talw Nport, 20,14 

111.ptirvl.elon ol l)l'tlrlal 20.U 
1i,.cl•I rer.rra.l, 21,'4 

laktOY1r lhl11t&on S.S,41 
IHm of IXp,ltll 21.64 

Title VII c .. u U.ln 

RE.LAT'EO CASES 20.12!, 20.22•, SI. II, Sl.32, 41,$.111, 41.11 
(1H a!,o MULTlOISTRJOT TR.ANBIER.S) 

~m!.dorw 21,47n 

ui1ilru,11t11,u.o" n .u 
-lpuMnl 20.ns, 31,11, st.u. U.21, SS.SI, "·' 
alt..nduct at coftf_,.c .. 21,U, 21,2.S, SS.21, 33, 41 

untr111i...d fflll'laCfflWfll SS.14, $S,2J, lit.st 
dM1 M.llOll• IU!d OUl.tt c.... SO.S 

comity 31..SI, SUl 
eommunlc1.Ucc, bt-iWKn J1,1d1.. 20.tH, tl.4'1, 

.s1.a1. M.•11, , u .n.n 
coiuolldatlon (111 ¢0NSOLIDATION) 

coonlinalklft 20.12-.s, 21.2◄, 80.ll, lll.11, .Sl,lJ, '1,Sl, 

U .14, U.t, SJ,31, SS.O, !Ill.II, 41.S,'lll(d), 41.51 

crlmlna.1 and ch•IJ 20, US, 2J.4S2n, .Sl,2, st,11, U,24, 

as.u 
(- 11J.o CRIMINAL CASES) 

d.i«ov1ry (tH JOINT DISCOVERY R&QUBSTS) 

4U$llcatfv• dlkOv•ey 21,4.J, 21 ,◄21, 21.os, 11,◄31, 

tl.44S-.2l.•••• 21.os. 2uea. su.,, •1.11 .. u 
employment dl.ulmlnatkm Utl1•II011 S3..6 

b~Mclul •Dd clMI M.tlon1 ,90.4, U,U 

lnJunct&o111• -cala,, 1tt.t. .c.tlc.n, SO.S, 31,tt, U.Un 
lnttrdt<r1, ioQM tnaet,r Sl,ll 

Jol.nl -.ppoi1:1hiwnl• 20.n,, 31.U, Sl,Sl, 0.11-11 

Joint c:Ot1!1111K.1 20.u,, s 1,u, Sl,31, ,s,u 

R.tf•ttlkw •~ to NctSon, (n• foolnoC• ot1ly) In th, fo11owi"- 11111,Jor I K"1!c.n•: 

IO·U•• ot MCI. td; 20.<i•Mtal Prindpl .. ; 21.-PNU11t.l Procttdlni,; H-TTiaJ: H •l•UJM:lfflt; t-4-.Atl0tn•11' r ... ; H-App,1"11!1-:; 
.SO-Cl11H MtJOl'l1; Sl•.Multlpl1 Litiptlon; St.otlmJ.1111! Cu11; ll.S,Sp1claJ AppUc:alion,; '°"Cbed:lieta; 41,Form,: 42-SaMtloo, 

516 
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J't.-8:LATED CA.$&$ {«1nt•d) 
jolnl dot\11n,111t chpoe!l-orie• 11.,.,, 31.lS, 31,31, 

u .. 11.12~◄• ,u1.·112(,) 
Joint ord,rt 20.123 20.t'26, SUJ, ai.Sl, .U,U 

ll,tn fil«I , ... 41.2-t.S, ◄1,61 

m-di...WNI SS.2, S)..H, ◄l .62 

mwt,r flk 21. lS, 21.24, 3 1,11, » .23, 

41.ln, ,u .S-111(•) 

ord•n 
coordi.tlattn.i ~ in Hp11ra.t• <OlP't• 41,41 

uch•na• ot to.226 
othtt court• t().t2S, 20.2U, SO.S, St.U , 31,31, SS..31, 

SSAlll, ,,.es 
s,.nd.tnt Jlltltdktlon !U2 
remand, ,notion• to 3 1 .. H 
ru.Unp 20,US. 3-U3, .U,11•114, ◄t .n.,is 

tame «illrt 2().123, 21.1, 21,4$$, ~.S, Sl .tl, U ,31, 

41.S,'111, tU2 

HrYIU lltt O .J• ll{b), 41.Sl •1t(a) 
tht• an,cl Ctdtl'W Sl..3, St.SI, U.U, 3'.2, 

3!.21, ss.u . 41,61 

tak,onr lhiaMiQII ,S.41 

lfll'ltfe.r 

21 U..S.C, t UOf or UOG 20,lU, S!.41 
t.rom oU.• (~tl-11 2(1.lU, 11.n , st.SI, ss.u, ss.,1 
l'«irri otli4-t dlvl,,loat 20.US, SUI 

prt tri.J Sl.11, 31,12, SS. fll 

INDEX 

RES J UOICATA 21,$1, SO. l◄n, JO.:UI, )0..3, Sl.$2, as.ts,"·"· ..... 
( ... at.o COLLATERAL &STOPPEL) 

R&SPON'Sl81LmES 
{Ht .iao PIDUCJARY R&SPONSIDILJTY) 
d- ,..,.._et11ath·• SO.C.S, SCU& 

ciounlltd 20.21 
du• t!.2', SC>.46 
~"·" of 20.211, 41..31-t:-S 
nwltld19'rkl lta.ndtr $1,12 

lt..S 20.tU, O .Sl•tl 
Ualton 20.tU, ,1.U-U,4 

ROUT1N6 OASES, u., of MCL 2d 10 

RULJNGS ('" W10 H.BA.RINO, OBJECTIONS, 
ADMISSIBILITY) 

btMh '3,◄S 

d- action, ( .. , CLASS ACTIONS) 
con!ertM,N du:rln1 11'.ia.l 22.ll 

§ 4S 

R.UIJNGS (cont'd) 
·d.e•~ n:1Uftl• 11,#2, » .n, ,1..s-••<•>• o.u.,u. 

<4U2-Q 

dtpotltio.-

.dv•i,~ ruHnp 21.456 
sntU1«1 ror notins r1.1IU'lp u.eo, n .331 
t.tltpMnk rullnp 20.U, Jl ,<123,, 1:l.•U;&, 21.48$, 

41.'8-111<4 
diOKOvtl')' n,,odon• (- D ISCOVERY DISPUTES) 

incon,i,t, nt tO.U#, 41. 51-VS,4 

Jud c ... -pf'ffU.ffl.l)tivt 'f&lldlty U,1', Sl .31 

motion. (1tt MOTlONS) 
out,i.r:telinr n,o1klrlf <11,7-111 
pr, trial ol>jtctk>l'lt to ,vid,nct 2t.$d, 22.13, 

22.3)1, 0 .7-114(<) 
MlmiHibility 21.SS, 21.34, 21.Gd, SS.lt, 41.7 -!!4(, ) 

fi:11..al or coc:iditiOII III U .60, U .IS 
~rlnp on u.en 

n h wl ca,ff S3,t3, 4UMIS, 41,62-1l3 
~u .. t• ,~ prttrial wUnt fL7-t14{,) 

,tatuta tJ llmit.flioM :tS.11 
1,1,phoMc :tO,U , t1A2S, U.4$6, 

21.0,. s1.121, o ,sa.,u 
lhn,Un.., 20.U, 20. U 

1·nnsr,,.. Judi• 31.12.3 

SAMPLING T&CHNIQUES 

(- •Ito STATISTICAL M&THODS) 
dllKOVHJ' 21.48', 0.'3 

poll, and, ... ,....,., 11.484, <11..SS-'11 

ffli.ability tUl4 
ttfullt of otbw dS.Conry 21.421 

tlmt/ cOft ,-vln,c 21.4$4 

SANCTIONS 20.U, tuse, 0-41..& 

M lm~Uv. for tlmtly actiOfl O.t 
i.uisn.d lo •Mthtr judi;, 42.4 
1utbo,hy n ..:is, U..S4n, 21.03, 0.4n, 11.t,l 

btliavior •t (hpotlllon tl.<456 
c:ofttempt 21.45411,, 21,485n, O.S, 42.$ 

civil S.'U5, O.S 
uimlnal :l'l.Sft, U .S, 4.t.◄ 

11,1mMU')' H.'5, 42,4 
CQtl ,hlnln., •wt.rd. 21.4'1, U.tl, d.S, 42.5 

~llrt '1 lohff<Mt power• 4.t.4:n 

crilnin.al 
COllt•mpl U .H , OA 

~ tlon. 4U 
defter.a o .H 

lu(trfflCff""' lo INCtjOfll (n=fooh10C.1 only) l"n tbt f~lowin,s maJo.- -tlon,: 

10,Uff ofMCL 2d; t0-0tMflll Princip)u; 21-PNtrl.al Proutdinv, 22-TriMi U..S,Ulffnilot ; 211-AUomt )'t' Fu,; 2-$-Apptab; 
SO-Ct- Adiol'.lf; st-Multtpl1 Li01atlon; S:t-Crtmln.al c.,_; S3-Sped.al Applicatioe1e; .0-Cbeclliatt: <41-Fon:rdl; 11:t-Sa~tllon, 

s,1 
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SANCT10NS (cont'd} 
d,P" ol t•u.1' 11,,2.s, O .U, .u .. ts 
dtnlal 

r, .. Ju.pen..•• ,n ,.s 
,u1dmelJ' ob jecUon• ◄2,S 

U,rminalioll •t e:lld of c.a, '2,21, ◄2.H 

d i'1CO'Vtry •bu.ff Jl.◄ts, 21,<156, 0 . 5 

dl1tt1i.1•I or default Jodr,n.et O :l3, 42,S 
,ttc, on c;ljpit d ,U , 42.3 

ffljolnli,s r11rU1e.r liti&• doe1 O.J 

,xt, 11o1lon. or tim, O ,S 

tM:tON r.or lmpo11lnc U .d &n, 42.2 

rallur. 
or depol\fflt c.o obey 21.◄56fl 

to •J>JN•r und,r ,ubpoeoa u.•86n, 0 ,$, 42.S 
to ftl4et ~hedWff 20.U 

n11, 42,S 

hHrfn1 O,◄ 

idtntlty of P.T'fOII NtpoMibk 42.12 

Pffill•a•• o .nn 
iDd.tJ,,Mflnt dvl.J ac:tioru ◄t.S 

modil'kadol!I of -c.h'fd11I.. 42..1 

-•t•ry u .22, O..), o.,n 
ll'I04lm• ◄2 .• 

•.1Nrioo, motion. to di,quallfy t0.13 
not , ubtthut, ro, plan11hta 21.•u. 0 .1 
l'IOC1c:ocnpfiuu o.n 
oul wvninr O .J ..... 

OJ'.)iniOCI 0,◄ 

•how c:6\1" 42.4 
pNdudi.ns ffidtn« U .33, 42..3 

pro«dur., OA 

pu.rpoe.e, 0 .1, t2,t, 
retuell'lf 

.,_dmenla to pl .. dinp 42,!I 

m.n.ldont or lime 0 ,S 
Nin.dial a.tllOfl 42,14, 42,S 

Nlb0•-.1/ dMbanM:l'lt of ~oMI 0.J; 

NrnovtJ or d- HJ)Nllenta ti'f't 30,U, ,2.s 
.,._._,..,hy U .•U, 41.t , 0.21, U,2t11, '2.U , 0.25 
•ouf'Ce UM 42,6 
.-aytn.s PNCndin.p d .3 
■Wlldar clalm, or d■f61- n.s 
t1l1pbon.lcall1 lm.,..d dutb:i, dlKO¥ffY 21,.C·SGa 

t imblc n .2& 

lr■Mi"-' e.rh.tn. f ~ ll .. admil~ 0.S 
tysi- ◄t.S, '2. li 

writtffl WM'llln.J 0 ,S 

INDEX MCL 2d 

SCHt!OUL&(S) 
c1- urt!ncaUon 21,H, 21,2.f., 30.U, SS.U 

comp&et.1111 prot.rial ~,.... 21,2.f. 

connku 20.21 

crimlrul CNfl n .n 
dudlltie tor ._ cla lm•, d•f•-• pM'ti4, 2l.U, 

su2. ◄U•t•(b) , ,1.3-J.n(, ) 

d"l)Oli tiOfl■ tt.•5• 
d.rivatlv■ 11clkin d1l«mln 11.1.lon 3.3.3.3 

dbclo■ II"' in <ti.min.al tllftl 32 .. H 

■•hbli1hm1nt • I lnillal tonfeffflc■ 21.12, 
33,2', 33...$2, 33.4.1 

~rt op.inion• 21, .f.81, 3!.25, 33.3◄, S3,65 
lnlthtJ wnftninc■ 21.12 

lnhlal J'ffpon••• 21.l.S, 21.31, S.).S2, ◄J ,3-C◄(b) 

modiCication 20.1,, 21.SI, S3.ts, $3.41 
fflOflitoi,ins, 

by tOU.flffl ◄t, l 

by CQUII 20, IS, 21.31 

narftlwinJ i.•~ea $3.tl 

""cf 20.u 
t111it c..,nf,nn~ SS.41 

ord.ffl (- SCHEDULING ORDE.R) 
pltadtnp 21,U, 33.23, 33.32, 3.S.4 1, 

•J.3-'U(b) , ,1,SS-'f:t(1) 

ttltn~nt 20.u 
HIUlllWflt d iKU•kiDf, , rr,ct on JI0.212, 21.24 

1hy or p,-.1rilLI ~l■Clin,;, , 1.1s 

1-.keov.r ll1!11tkit1 U.tl 
limfhb!H tin.ti:, , tattd ◄2,1 

scn&DULINO Oll:l)&R 21.12, 21.21, 21,l.f., '3.23, 3:U!, 0 .1 
b,ilur• to obty '2., 
1&11~ <»de.r o.s.s 

S&ALJXG (-CONP10£N'1'1A.LITY) 

scc·u1u·r1ss LfTIOATION 

bttt.kn• 11• "'°""" SO.ti 1, 3.S.3S 
bu,■in- Judin,.i, t rul, 33.32 

ctnlr■.llud m• n•1•m• nl 33.Sl 
~,- tclion, 

c1 .... d,Onillcm 30.U, SO. le, 33..33 
c,_..flkt or int~ in c1 .. , 30,J«.. $3,33 

d t l1'1Nnatkin 30.l, ll0.11, 33,Sl-3.$,,,S 

dlt,00¥1ry 30,lt, 30.12, .30.2S.S, JIS,33, S,. 34 

Mu;ltipl, d-N 30.18, SS.SS 

IIOt'" SUll 
COnlQlid♦lld comQ>lt.inl ,,S.,SJI 

a., .. ,._ .,. to NCUOIM (11:{ool..OC. only) In ' '" (Olio-in., mt,joe .. t10111,: 
10.u .. of MCI, 2d; 1().Q, ,-a1 Prfndplff; :JI.P,-t,b l rnx,tclln.1r. n-TrlaJ: ts-s, ,u,_tj U •AUor11.,..• r-; 25-Appu l,; 

llO.Cl1111 A.c.tlon,; t1°Multtp)t LltlplK.'n; U -Crbnilnt.l CNff; Sll..Sp,clal Appllc.116,.,; ♦C::hetltli■c.; 0 -Porma; 42-Stndion. 
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SEC\IR.JTl&S L11'1GATION (cOllt'd) 
coordhudon $$,St 

CO\IIIMI, dffipl&lion ol 33.SI 

INDEX 

C.OUrl•llppoi.nt.ed rl'IN ltN and eq,eru 21,U, u .u, u .u 
dtrlv11tive action. :ts.SJ, 33,$4. 
d1,cOYtry 21.n, ,.,..,, 

upert. SS,M-.JS.H 

""fuu,d on th• Marl♦l" 33.32•:ts,:ts 

Joint lrial 33,'2, S:S.M 

lud tllM SS,3l 

ttWhidltlricl tnMf• llS,)l 

n""°'"1n11....... 21.:ts, SS.32 
nomi- 30,211 

ori11n.laati0¥1 ol co11.llMI 33.'1 
ple.dinp :ts,32 

prlvUt,ttt, d altn ol SS.M 
l)f'W(Y -1.IIWmtnt. SS.Sln, :ts.32-:ts,:ts 

re(e.rral 21.61, 2Ui2, SS.3$ 

rtbt.d "'" u..s1-s.s.u. ss.sa 
RICO di•rc• :ts..s2r1 
,e-t11tmta1 ,o..t, so.41, u .21, ,,., •• "·" 

''""' nN!lff -'0.211, U .U 
,ummary Judt-1 21..34fl, :ts,'1 
hbov.,. (• .. TAKEOV&R LITIGATION} 
trial 11,60, as.it, 3:3..SO 

SELECTION 
d- u~tatlvc 30.11, 30,16 
• ia.:nated <OUn .. 1 20.2:u., ,1.2-•n(b}, n.s-H, ,u1 

SER.VICE 
docUll)ffllll 20,211, 0 ,S-113 

(allun to acknowltdt• r.ulpt O.S 
lialit0n ~u.nnl 20,211, ,U ..S..11! 

Ndutlion of part lea ul)On whom Hniu made 2J. IS, 

to.t21, 4I.S.-'113 

Nlinc• bdoN d ... c,e.-ti.rr,uUOft 30.11 
Mrvk• 11-'" 111,2-tl{b), 111.31-11'1,4 

SETTLBM&NT 2S-1U11 

(- alt0 NeCOTIA TION) 
.,n..., li•W:llty Hl, bllth•d 11.031 
-c•lld• lt•m • • con!u, _ 21.U , 21.6, !S.11, 13.U 
t,l~n•tlvt dlt,put• re.oluUon 23,11 
•nolhtr J11d1'1 2S.1:t 

•nlhrud IOVlrftmenhl ~IQII• n .u 
,pp«wal (, .. judkhl w,iew} 

•rWt,..tloft 23..U, 11.l .H•<G 
atlOf'll•Y•' t, .. (-ATTORNBYi' te£S) 

S&TTLP.A(Elff (c0int'd) 
btll-tbe.r lri•I 2:S.U 

§ 45 

<laM ..c;lion (- CLASS ACTION $£TTL-BM.ENT) 
di•n~, i»rtlc:1padon by 2l,2J, 13.11. 'U,12, l3,U 
c,on(erwc•••➔Utln o( 21,211, 2UI, 23,11, 11.1 ,'2•116 

conOlcu or t.n1ue.1 20,112 
contributl,ona 20.223, 23,.23, 33.17, 111,3·116(&), 41,52-116 

covn"I'• ~tp0na'lbility 30,4'1 
conthn1ln1 I0.22111, 11,1.4, 2.3.11, 23,23, 111.3-115(C) 

duty 'O d!.clo.• tl.t4, f.3,!3, SO.d , U . 3-11S(d 

oblia:•tl,01111 to o&h,r p11rii•• t0.2Un, t3,21 

wurt • J)s)C'Ovll {,u j\ldkial Nvl••) 
dam-,..,h,rlnf tereeim11~ 23.1.S, 4l.3- IIS{c) 

de,rlvativ• actloft, U.U, 30,0 
detiiitft•l-ed counHcl'• role 20,212 
din<iv,ry 

acrnmmt. ~udiq 21.211, 23. 13, U ,12 

dftct Oft 20.tU, t l .211. 13.13 
duUiliutiOIM 30.47, UAS 

du• proc::,,. tll .U 
,.rty dik\l•I0111 l l .1t, JS,11, 2S.IS, 33.27' 
•«Kl 011 K l1,ed1.1J, 1 20,tt1, 11.U , 1S.1S 

• lbiuJ coawld,,-.llon1 ts.24 

•vtoflrial 23.IS, 2S.2l 

uptrt , kili.d la 16Chnique- 2',12: 

faiJI.U'• lo '"'l>n!dt on .... to elW!l 2S.24, 310.41 
(ai!l\offl 13,14 

fortcloti~ ,olbtr r,p:re1enlMi011 t,.1.4 
fo.ter..S by 11ndtntandll\f of litic-ation co,,t1/Nlu 

2S.11, U .12, 2',J.3 

r1.1nd• so.u. S3,11', ».u 
clo.bal 31.27 
h••rll'lf t.S.lf, 2S,11 
ind•rnt11.t!utlon S,,27, 0.3-U(c) 

inJ11~dv. (ulUtH S#,'5 
i11Ur1.1¢ctlon• on parti.J nUlt fnffll 2S.Un 
Jud;cl -1 ,.vi•• JS,U, 23.111, JO.SU, 30,U, 30.44, 3-3.65 

Jude•'• rol• In pron,otlnt 2S.1 l, ts, l 4, 23,21, 
2.3.U , ,O,tll, 30,4-t, ,S .. 66 

Uabllily eonee:Md 23.21 
Mary Carltc ._rt, ,-u 2S.», U .3-15{1) 

ma.i.n/«ieptrt• {•H ,.._r,n, I) 
IMCli•lOrt ,S.12 

minl•tri,I• i,.n , 111.'2-1$ 

ininon tS,14, :IS.27 

rno.t ravorl>d 11,tlMI d •u• i,.u 
muhidUllriet Cfltl Sl.122 

fMlhi•p..-ly e- t3.2l, t3.22 

Rtl'.titltM9• ,.-. w .. ctiona (n• rootnot, only) ill '"M Collowl111 inajor H<tio11o1: 

10..u .. or MCL td.; 10--0•ri• ral PrlMiplH; 2l•Pr,tri•I Prot•adlt1, ,; 21•Trit.l; 23-S•IUtmffll; l-l•AUon'l•Y•' PHI; H-Appa,,I,; 
,0..01- AcUOt11; 31-MultlpLt Uti&o~; 32-0rimlnM CMel; 3S•Ss,tcial Appl~ tk)1111: t O.Cbec.kliltl; 41-l'ormt; 42,Sa.ncUon. 
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§ 4S 

SETTLP,MENT (tont•d) 
M(otlatio.it 20,2U, U .G, 2:.S.11, 21,8$2, 

2S.n, 2S,2◄, ,o,AI, 3(1.,t(I, S.S.27, SS,H 

dir«Oy by putht 21.23, H.11, 1'.12, t.S ,1◄, 14,U, 
H .H 

notie, U.u 

ol:>Jeclion• H .U 

otrw q( Mttkmtrit n .11, 2S,24 

p, n1 .. • ~ r,klp11dot1 2US, 2).U, H .U. 2-3,H, 2◄,IS, 
SS,66 

.,..-u, 1 ..tli.tlM!ot, 20.ntn, 2s.21, U ,U, 30.'5, Ml,◄e, 
SS,27 

PN1Jud,m.n11n,_, U.llft 

pr.trial c.ollf,r'fflc:•-•Nv:i,w 21.2,, 21.e, i.s.u 

rtft<.tN-1 20.112, 20,H, 2S.lt, H.27, SS-'S, 41.fJ,C(I 

rtJeclioll U ,11 

•.c.rtl actfflMlltt 2#,2', U ,$..'H{S) 

khtdul .. , ..tt.« or ,.,,o1i,lloM 20.2?1, 21.2,1, 23-., IS 
1pui·1I cou1u1l 'H.12 

IIF\lth1r«J, $3,21 

tUMfflary 11'i-.l 2!.12, '1.62-11& 

techru11" .. &.o f.-d!ltu, u.u , n .n 

'"'•ti 
Mlloa1 bn:,u,aht by H .H 
!Med 1111tn1e:tuNld Mtlltm.rit SS,21' 

.-1,w, ot i,.-.norwi affected b)' 2.S. t◄ 

SEVEN'ffi AM.8N1>MEXT RJOHTS 2U2n, 2u, 

SPECIAL MAS1'CR 21.62 
{, .. al.o MA01.$1'RATE, REP2R.R.AL) 

ac:c:ounlinf 21,U 
1ppointmeM 20.u., tl,62, U.n, ◄1.sr-n 

Joint 31.J:t, SUI, 33.U, U .U-W4 
m'C:i,1r,1, .. 21,U 

•U•ndNlct al collftnnc•• 21.J.3, 21,1 
t.llot'")'t' !tt d~1p11tt1 21,$2 

cotn,.JWMIOfl 20,U, 41,Sf•H 
con.M,.n1iaJl11 otd•" ,1.s1, n .11.11, 
dtportillllCI 11:i lortlp C<,,,n,tr, 21 . .ag 

di.co,..•ry 

dl1pv1,, JO.u, 21,41,, ,u.•i-c, 
,up.rvi,i,on to.12, 20,lf, 20,2:f., 0 .'1-IS 

~yff>Hlt dUK'.rlM1n.at$oi, ~•• 21.U, S$,6-' 
lflllur. to P•Y o., 
tlndlnp 21.62, s:u,o, 41,31-t:t 
burin.,, lU2 
non-Juiy e-.. u .n 
i .. u. ol tad 21,6,S 

INDEX MCL 2d 

SPECtAL MAS'l'ER (coont'd) 
~IYilt-&• ch,lnw :w.u, s:uu, 0 ,31, <f.l.6l•'IS 
, , lated cffff 31.13, n.u, ,1.u.11:, 
Hllkmolnl 

admloltlratk,n 21.11, 30.f.7, U . '5, 4.1.H•O(d) 

n,rouation• 20.u, 21.n, 23.12, ss.21, 
41,U•H 

1dpul,Uon,, u.Winc in 21.41 

,ul)IT'Yitory "'poMibU!dt1 2:0,lf., 21.42, 21,d, f.UJ.1JS 
f lt.llN rtpoN 20,U 
wttn .. _, ram,.-. 10 appnr btfOff "2.i 

SPEOlAL VERDICT 21,Sl, 21.0:tl, 21.~, fl .834n, n.,, 
,u ... a(b) 

addilioul not1-Jury fltldina, of !act 22.<t.5 
c.oinplu tort ca- n .,s, n .2& 
copkt alYe.n WI jiuy f2 ,43S 

di.Kuaeion at llnal conf«rtfl(:,f 21,CSSS, U.&,, 21.6' 
t:m•r•I Ytnlkt with lntffl'oS•~rt.. U .63, 

u.e», 22AI, 33.U, U.&8, '1,7-11$(b) 

Jur, ln.tr1i1cl.i11C11 12.433 

non-ju.ry rii,d.lnp .tiff ,pedal 'ftrdic, fl,f.$ 

pat,n.l c.w" SS.$6 

Pf'Opoul• by cO\lo.el tU3S, J l .86-, 33,60, f.1.1•1:G(b) 

""''-• u~• Rt.\l, ff.(b) 12.f.5 
Rule ·~ tUS. iu,,. 22..CI, SU"8 

STANOINC 

•r•nda lople tor firat con.tut.:nu SS,41 

anti.lrlHl tNtt SS.,11 

pa.rlla lac.kine 30.44n, S3 .. H 

Htlltmtnle 23,1' 

STATE COURT LITIGATION 

inju.nedon •r•liut )O.J;, SI.Sf, SS.Un 

111, ot MCL 2d l.0 

NZ.led utff In 1tat, cou.rt (1ee R.BLAT£0 CASES) 
Nmo'f'II S I .32 

STATEMENT 

ol cionltnlloM '1.tln 

of fact. (- .IOIN'r STAT&ME.'n' OP fACTS) 

STATISTICAL £VIDliN¢6 

(- a.'-o OOMPUT-ertlZ&D DATA, SUMMAIUf:.S) 
tmpioytlWflt di.,.lm!n.a.tk,n. SS,IS. 

RH'treQt" a.N to tetti11C11 (n=1'ootnot, onJ.,) lfl th• lollowin.r 11\ajor tKllon.: 

IO•U1t of Mc;r, 2-d; 20.0eturaJ Pri1Klpln; 21-P,.trial Proc .. dlnc•: tt-Tri-al; JS...S.t1k1l'ltlnl; li•Allotn,eyt' P, .. ; 25•,\Jlpol,; 
SO-Cl- Actkuu; Sl·Multipl, Lltla-•llon.; 3J:°Crfll"llnal C ... e-t; ss...Speelal ApplicatlOIIII; 40,.Qhtcltli.t..; 0 -Porll'II; O·S•otllon1 

S20 



J 

MCL 2d 

STATlSTICAL M&'MfOOS 21.◄•• 
pol1t and tlil"l't)'f U .d-4, 41.3ll*II 

admilflblllty 11."84 

o,.n 09hdot1t 21.<184 

hu,n~ ,~pdon 21.43' 
prob.bilh1 ot ,mr 2u,a., :11 .◄Un 

dbc.lo.\lni to Jut)' 21.d,l'I 

,tipul•liont M to 2Ul4G., 21.,a, 

Nllabllhy t ue, 
,amp.line ~l,qu.. 21.◄.tl 

at&#!dml• 21.,at 

STATUTtOr LIMtTATIONS 
a11;tllN1I cu.. 3,$,U 

c.aH Hl,ctad for , 1 ... "Uoo urt!tlca.llon $>,U, 30,U 
,,rty ddetmln.atk,n u .n, 21 .◄1, 21.632 

,tt.c.t ot NdudiOfl Ind• $0,'6 

emplo,'fflffll d.1..:rimlnt,tiOll'I 3,S.61 

lnte-rlowlol'J' r,vkw ,S, 2$ 

lfflcthy pwlod. SS.U 
t1ol.lu to dM• ,0,21.1 

ordu 1ntklp1.lilll ~l•rne U .1211 
NOIOlu.llon u.nd.r Rid, l2 or &e U .11, #S.#2 
,tat, .tat1.1t, , S,.t, SS,Un 

tlHpt,Mlon or Hmt '°" pl ... dtni• $$,Stll 
tollln1 SO.Un, a,.J I , ).S.U, U.21 
nlUlloM in et.at, I•• SS.t 

INDEX 

STEERING OOMMITTtt (, .. DESJGNATIW COUNS&L) 

ST'JPULATIONS 21.47', 41.8 
.dri11ibillty 

1uth111,llc,alloft 21.,1 

Cortlcti dtpoe,itkit11 :U."81 
U1INl*pa.rty lnform.tlo1t 21.◄Un. 

c:1 ... «rtll1utlon, UM ln so.u 
ditM pt,rtk,lpallon 21 .◄f 

c:~ lltlpti!HI 20,21 

c:ourt nport.,r 21,452 

c:ourt•• "''- p,omolin1 21,41 
COUflMI'• 0N1t11ioft to ,nt,r ,ppropriat. 10 .. u. 21.)4. 

d,pot41.0n.11 1u22, tun, 1uH 
d1'co'ffff, taclUt•lln1 21.422 
.tt.u olffndlnp by mwtff 1U2 
,H1Mflt• of cauM ol acllor:1 21,64 

fu.b fflMlll•Md 21.◄1, 30.U, ».S4 
fON:lp 11011111•, Nh1c1.,n.c.. to •nlu 21A-85 

fo-aMtador:1 fot othtt t'fldtn.c.. 21,4T 

§ 4S 

$T'IPULATIONS (cont'd) 

Jurt .. 
ahem~ 22.41, 13.Ge 
Mll•Unanin,o'°" Vttdk t 21.Al, 12,0 , 21.44, S.S,k 

Ndudion in 1l~ fl,44 
w.S.,., It no verdict 21.62, 21.41, 22,44, .SS,6$ 

llmlttd pufl)Ot,ff 21,47 
matt.ff or magi.tot,, 111, ot 20.14, 21,41 
PNJ•cltd r•n~ or ,rr0r 21.4iG-
R.ule t0 21,454 
HIid.On• (or rtfu,al 14 •llpulate 21,47, 42..S, 41.l 

t, ltpbonlc ckpotildon• 2U8Sn 
wllhdow•I t,tMd on nt.w ,vW...ct 21 .47 

STREET NAMES S0.111, $3,» 

SUBPOENA.{$} 21.Uf, 1U8$, 12,23 
c:on!id,nttal doculMflt. u .:,e-11& 
dowmcot• at d,po.-ition 0.38-1l6 
f•ilun to ob.y "2.5 
&ran.cl Jury 21 A-U 
h4arlnst b.fON 1ptdal mwlfl' 21.52 

,ubltanUal hardfhip ~,ptlion JIU3'1 

wit-• harln., no kMwl,d&• of lute U ,38•17 

SU-MMAR.l&S 2l.4◄G-, 21,413, ,S,lt, U ,,S.Cl 
{Ht alto COMPUTERIZED DATA, CXHJDITS) 

&«UfK)' 21.448, 21.483, 21,48', SJ.12 

admi .. ibility 21.UG-, 21.483, 21.4" 
admi-.l01111 21AT 
aide ln u!Wtrtl•ndln1 oiher tvidti,u 21.U.S, 22.32: 
aU.orn,yt' ISM•/•xptiut ,_rd, H ,21 

avaUa!>l.t lO lntnro11.tin.1 party 21.443ft 
bMt , .,kl,t1c• ru.1, ,xeepC.iofi 21.4t3ft 

bualt11M ,-ordl 21.4◄6 

cornput,ri111d tvldtnu 11,·4'6, SS.12 

depo1Uion1 n .G-41, 22.332, ,o,n, ss.•t, Sl.ffl 

dlitcloeur, t<I oppo1!n1 parlln 11.48$ 
d!KOYU)' 21.446, 21.4t.s, 3$,$4, 41.33-1H 
dltcptil• "' to w1l&ti& • nd 1i1nifieuua 21,47, 21.ns 
tq>41ri1 21,446, 21.4t.s, SS.12, SS.53 
l11111dmMllibl1 ..,.14,_ 21.413, U .U, »,12 
Mtthodolol)' JUT 

MC•)llry CMff 21.4$SA 
pro)1c.ttd none• ol ernW 21.ue, 21.48Sn 
N(lllffl ror ptOd!,K,UOI\ 2).44S.n 

IOUl'ON or powollal '"'°" ll.U4 
t.abut.doa1, c:but•, crapl11, ,xtr•u• 21.US, 33.12 
lutl.m,ony proY:iW btfor• htatln& 33.d 

fttftrtn«I •rt t<I HtlloM (ft1:footnolt OQly) in 111.t f0Uowln1 m1Jor Itel.OM! 

IO•UH of MOL td; 20•GH1tr•l Prl rtelplu; 21-helrb l Procttdlnp; 22-Tt-lal; 2"-4Stillen:it.M; 24-Auom,,-• r-; 16-Appul,; 
30..CI- Aclkln1; Sl·Multlpie Ullt11Uoli: H-Crt:mbnl C&1e1; 33-SS>«lal Applkatki1111; ◄O-ChttkU1t.; 41-Fonn1; 42•$at1edon1 
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§ 45 INDEX MCL 2d 

SUM1'.tAJUES (coot'd) 

1n,1 u" :n.MJ, 2uas, 21,31, s,,n, ss..s,. s,,,111, ss.n 
und,rtyina d.at• u .,.Id,._ 21,48S, 12.S2, M.l'l 
vui£K•tion pl'IOT to trial 2U48, 21A91, S,U2 
voh1mino"" data U.f◄ll, 21ASS, 2U-t1, U.!11, SS.12 

3S.6S 

witn11Ne■ tulimony 21,6-41, SS,43, "1.f . lS 

SUMMARY JUDGMENT 21 .. n, 21,$4, 2UI$, .1s.11, $3.32 
a.trid•vi-lt 21..Sf., 4 I.S..11C(c) 
H 1tltr111t c;•- SS.11 

d ;IICO'Ytl')' 21.$4 

••ld1ntlar, li..arinc :U..S4n 
(rivoJou1 motWIM 2l,$4n, ◄2..$ 

l<l1nli0ud011 ollNu .. fOt' •~ly U.S◄, ◄l..S•H(c) 

lntnrocatori•, M fwrub tlo,, fo r 21,,64, 
IN11t11 lnm>w.d a, buri.np 2'.~ 

late rnotlioiu 0 ,1•11 

nwltldi.tri<I <MN 31.112 

tlotlu of h1Mlnc 21.JJ, 21.Sf 

otal tndmot'ly 21.S◄n 

puth,I 21.32, '1,#t 
PN• Clrt.ltlc• tloin SO,ll, llO.lln 
.. curitl.ee Htlcatl,011 Sll.32 
lakeOYtr Otl.J• lllMI S,,4.$ 

SUPCRVISION, JUDICIAL( ... J UDICIAL SUPBRVlSION) 

SURV'IWS (,ff SAMPIJN'O TECHNIQUES, S1'ATfS1'1CAL, 
METHODS} 

SUSPENSION 

a.Homey•, u Nll\dion 4.2.# 

clil<.'.OYff')' 

p♦adlt1f lnltl.al COtlCu•nu 21.13, 0 ,2-ll4 

p♦ndlt11 Mtl~t1l diec.u•lo1111 :0.22t, 2(.2'., 2$,13 

Nl11'-1 civil CMOI Sl.t, 32,2,. '3.14 

l!x.M nd.. 21.u , 11,1', 0 ,2:•t• 
pl+Ml.inr 21.,2, S:S,S1 

TABULATION'S 
(f« COMPUTMlZED DATA, SUMMARl&S) 

TAKEOVER L.ITIGATION SM 
brid• M.◄i 

COfl(er♦QOM 3$.'1, JS.◄$ 

toftfidenli.•I mU• rl•I• S:1.4.ln 

wnl"'I 3:1., 1 

TAKEOVER LJ1'10ATION (cont 'd) ~~.., 
1.ttendlnf conf♦r-,1c1 SS.On 

mettlap cl 3,3,4111, SS,43 

crhlc.J dfot♦1 3,3,41 

depotl,!0111 is.42, is ,◄3 

dl1covery ,s.-n 

d«um1nt1 is .. o , $3,◄S 

trnertfflCY ma.tt•n 33,41 

evidence Wider Mal 33,0n 
u P•rk Ofdefl S,S.41 

uch•n."' 1111♦ cl docul!Ml'lt./wilnff- 33. ,tS 
findinp and cot1clu'10fl1 is.4.S 

~mnwnt • ~nclfll SS.U 
burCn.1 SS.4, ,s.,t, S:S,,_, 
ln ume,. prouedirip 33,Un 

lnhlaJ COtlftNnce .SSAJ 

i•- .SS..41 

)oUlt ,1aumc1H ol fk'll S.S,4.S 

mullid~lrict ltaMfU ».on 

n1w1 i:nedla ».• 
obj.(:tion• S.S.43 

onkn, dmlnr 33.◄, ss.u, 
prt6mlnuy injundlon "3.◄l 

protec.tlve ocd,mi 2l,4"1, SS.◄Z 

ruaft11.1iwnt #3.◄l 

NfttAl SS.0 

related c- U ,4, U,◄1, $.S,O 

ndlnf fNlffl be.ndl S:S,◄.3 

11ncUon-1 ss.u 
1ched1du ,hol'l• nlld .SS.◄ l 
IU:mm-.1')' jud,m.nt S.S.43 

U;l~one con.f1Nr1ce 33.41 

ll♦llmony, form ot SS.41, .SS.'3 

timlnr or n1Jlnp SS.4, S3.◄ I 

t rarwffll" &o ■incl• dilh'ic.t. .,,.u 
lrial pr1p•ra1M)n 33.0 

T&t.EPHONE 

conC1Nn«a .Sl.13, .SS .◄ l, ◄ 1 . .ss.,1, 
d1po,lllon1 tuun., tuu, 2UUn, 4t.s8,.111 

r• ulion ol di,putff Zl .◄2':11. 11 ,◄$&, ◄1.Sl-11◄ 

• lln~lil• or judie.i•I powttt ltl IIIIOlbff difhld, 
2 1,4$8,31.122 

joint conr1«m::e of diftrid Jud1u $1.13 

pNtrl•I c.onf1r1r1c• 21. U , H.◄1 

N.olutku, o f diKO" "f di'l)Ut.ff 20. 1◄ , zt ,◄ti. 

11 .◄5&, 21,◄1$ , U..Sl••U 
1.Ueovu litiplion 33.U 

Rlf♦l'fflCeto •rt to NCtJOflt (n::fool.ilok onl.,) tn the follo win., m.Jo, eeclion.■: 
10--U,e of MCL id; 20..0♦l"llfW PtlDdplff; 21-Pr.lriil PrO(t♦dinp: U-1't1 .. 1: Z:t-S,ttHmtnt; t4•A1.l«M)'•' ,_; !5-Appw.l•: 

30-CI•• ActM)iu; St-Multlpl, Llllc:1tloon; !2-Crifftlo,•I CNN; 3~Sped11l Appllu 1lon1: "(>-C:hecltllat1; O •Form.; ◄Z-$•~1io1i. 
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TBS'I' OAS& (-BBLLWETHER TRlAL, L&AD OAS£) 

THIRD PARTIES 
sc,;en to docum,nu 21.431 

com,b,lat .SS.SI, 35 .. 32 

CNdlbUll)' of, •ffu11.a, inltrrosa,l.(lrff9 21A64 
d•v•rr rrom 21.u1, UAU, 21A5&, ss.n 

con.Bdfl'ld11l malfflal, 41,$$•11,4 

mat,rial, n~ In. •id•tenu 21,4.f.7 

motion, to comp4cl 21.40' 
notice or d,l)Ollldot1 ,1.1bpoen.w 21,4,tTn 

priYl<,J IAtn .. t• of ,mplO)'tN " ·" 
Rule SI d,po,ltlon. tUH 

TIM& LIMITS (-SCHEDULES) 

TIM& IU?CORDS 
(, .. •lt0 ATTORNEYS' FEES) 
dowm,nt '" reqUMt1 to.tu, 21.2,. 2-4,Jl, ,1.n 

ump!• ord., u~t 

TM.DC !eClt&TS 
(HI OONFID!JfTIALITY, PROTECTIVE ORDCR) 

TRA.N'!CRCPTS 
con!tNn«-1 '11.22, t1.l.n 

collAd.11\ial iatormat1011 , 1.Si11.t:4(b) 

d•JIO'!i\.ion fl.◄2Jft. tUH,. ,U .3'--112 

•ld.OUptd u.sa.1110(1) 

,vld.r1u n,OSI 

Jury ,,_,ni,t.t\611111 22.435 

hit! U .U , 32,:,.S 

TRANSF'U (- a!ff. MULT10lS1'RJCT TRANSFER, 
Rm.AT&O CASES) 
a,dvfft.l,ry procffdln1• In bat1kruptc,- 20.US 
initi1I con!erffl,;t, ,,-nd• tc,pk t l .U 

pol1nti.J k • .n•ftr un,du 2',1 U,$.C. 1 U04 or ttOG. 
20,U.S, 21Al, .f.l ,7•11 

TRIAL 22 
C•" •1-o Mp.val.a hudinp •udl a, iv1DEJ,,'C£, 
EXHIBITS, VERDICTS-, •k-) 

ach•n• p•rt.ln .. .itn•- U . 2S 

•r~•• 
do,111& 22,S.f., 21,.f,,SS 

int,rim 21:,U 

opn1ln1 tt ,21 
ffCl\1•~ by h,11u n..s, 

INDEX § 4S 

TRIAL (cc,n1'd) 
arrangtMan, of c:oun:rooin 22,12, 31.31, 41.1•18{•) 

atte-ndat1et 22. ll 

W lw1thtr (1u DELLWETHER TA.JAL) 

do-i11.g H11lmttltl 22.S.f., t2 .◄,S 

e,onfeffll(., durlnJ trial 22,1$, U .2S, .f.l.7•1l8(e) 

con&dtntial tnfMma\ioi,, U .Se.115 

oonepiraty U.22, 22.d 
eonUnuanu 21.61, U .11, ts.21, S2,21, .f.1.1-H(f) 

conUn11ina obJsKtJon 22.22 

C0\1.1)111 

atWnd1t1c• U .H 

eondud ol 22.11, U.fS-22,2◄, 31..S$ 
coope,-ilOf'I 21:.22 

d1li111• t.cl 0.1.111 

limit• ilot11 t2.t2, 0.1•17' 
court IJ)pOtnt-4 a)(put 2UI 

court cott• t2.1', 2.f..ltn 

couftbo1A• racl.lltl" 2t.U, s:t.31, '1,f.fl(• ) 
dal-a 21,fl, 0 .1.112 

H e,ontrol 00 tUK0¥11')' JO. IS 

HU-in.1 21,.f.Un, 2un, '1.7•111 
t,ntativa 11,H , 21.0 1, 21.Gt, U .S~t6 

1vld111« praHnlad 1>y h1uu 12.s, 
inh:rrvption1 21:.U, 22.13, U .U , 'U .. Un 

joint h-1&!1 21.6Sl 

(-abo CONSOLIDATJON) 
Judp'• role U .U, 12,.f.2 

call/•••mlna wit.nu• 22.,2.f. 
dl«d order ot 1vid,._ 21.6U , 12.1$, 22.21, 

tU'41 
p,uU,11t1Mll.p tu, 

Jury (- JURY) 
lcot1h1 oiaa. t2.4I 
ll,, of uhlblh ,nd ..-itn♦- 22.23; ◄l..S•·I~; 

U.7.t;S,.f. 

mhtrla!, pr0ffe\in1 •c•in,t. 22.U, tt . .f.Sl, 22.-14 

rmihl-party tut 
tlOft•Jury IHu.e• &rkd wl1-h j1,1ry h•llff U .6:st, 2l.liS 

objtc.don• deuiwd mad• b,- •II 22.22, s2.s, . '1 .1•'111 
o(fu ol r-ol 21.6', 22.U, u~,. 0 ,7.17 

oPtntna •IUtlMfll.- 22.21, .f.l ,7-tT 
ordtr of pn,of 2!.ISft, t2.ts, t2,S4, .f.l ,7•112(t) , 

.f.l.7•H(b) 
eh•1111• In tt.ts 

pl111t1lnc tt.U 

poetpc>Mfflilnt tt.13 
publldty 21.0, 22 . .f.S 

Rt feftfl(U aN to Hdiofta (n.=foolftOlt only) in tlw Colklwl11c M.-jor Hdio1W; 
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TRIAL (c;ont 'd) 

,c.M<lu~ 22.11, 41.7-1 2(d) 

COGtinU.Hlct 21.61, t2.11, 4l. 7•12(f) 

modlJkatlon• 22.1111 

HqUtndn1 ol .-vldffltt/u11,1mtftlt H ,tt, 21,2S, 22.34, 
"1,7-U',U(b) 

•ll•rina lf'MlitionM order 21.U 
IIOtk.- 'l,7•H(b) 

••'fflanu 21,ts-2u,a, , .u .12(b) 
,tmtlar pt.rilH 22.22, u .r.u 
tt tl UH 21,0.S, 2S,U:n, S3.26, U.U 
hUKrlpb 22,14, 21,4#4n, '1,» 

UM.DRE.LL.A PI\OTBCTIVB ORDER 2US1, ».O, U .13 

•VAUORW l'HD&x' 11.4$1 

VENUE 
•1•"41• topk •I lnltla.l wnftffflU 3'.U 

c.htdltntH L(I 21,H 

cl.Mt 1it\l0111, pN-c.rtiricatioa ndlnp 30,11 
mulOdi,trid pr0Htdlt1c, U.12 

N!trf'lol to fflaai,tut, 21.53 

Utnin.s or ru.llna ti.fl , s1.121, -n.s.tt(,) 
,,.n,r,r few trial s1.n1 

VERDIOT(S) 
c:omp,omlH 21.&S 

crimliul c:MH .U.!2 
dire,c;t.d .,. .. dkt. tl ,OSS, U.413, 21 .415 

11n.,.J 2l,U, tt.4.U 

(tH a!H WRITTEN INTERROOATORl!:9) 
bu:oa.&.t~t Jury vef'dlct, u .ess, 12,4' 
p111ifll 22.U, 22,45 

tllliltk.u. t2.34 
•P«f•I nl'dl¢t 2US, 11.tU, 2U4, tt.,ss, 2U5, SS,N 

( •H .bo SPECIAL V&RDJCT} 

, tlpub1lSon1 to M>Cilpl no1a-.i1n•nimou, U.f2, 

22.0, n .44, u .u, n.e, 
.u.mmary jll')' l1IM 2S,IJ 

VIDEOTAPING 41.:S,.t t O 

c-.-tody o( oriJ{:n..i o,sa.110(1} 

d.pc,1lliorw 21,4'8, 22.SS.S, -'1.l22, .S.S.Hn, 4iUl•IIO 
lnd..x 4U8,.UO(h) 

mu!tlcU1trk.t tran&Cff .SI.lit, ».26.n 

INDEX MCL 2d 

WITNESSES 

adopt!n, Pftpared •l• tement:I 21.Sl , 30.13, 31.41, 
i!All,».M 

•dvtl'1t partM!t •nod thelr ~)'NII 22.2' 
•1-kndMKt durinJ lrilll 12➔2.Sn 

biN 23.Jl, 2J.'3 

di•r.c:tu 21.eo 
d•• uriifiCt~ioci bt.•ri.na ◄I • .S• H (d) 

d•M DM171be'rt " •"• 33.$4 
eourt •PPolnted txpe:rt 'U,'1 
CNdlbUily 21,41, 21,6.U, 22.34, 22.4i.Sl, 

22.4.SS, 22.51, 30,1' 

CroN•tnmil)atiOD 2U81, 21.11, 2UH,ll, 22.$1, 
41,1•11.S(c)(I) 

dilt.anl, depgaad by ~lephon. 2L4S2 

.x•mination 

•tim•teo( time U .6-U, 0.1•113(•,Cc) 

Join' JU◄ 
Joe.I C\llt.olflf u W cond.ud 22.2' 

r-.d\lnd•nt '2.22, n .ll4, u .1.11 

tiy J\ld1• n .u. 22.0 
excludon from COO\lrtroom 22,3411 

expn-t ("• eXPER.TS) 
failure lo app,tar ,f;t.6 

identUk .atkl.n 21.461, -'3.25, S3 . .S4, 41,J-t4(c), 0 ,1•f.3 

lmpeaehmffl t 21.41i2:n, 21.456, 12-.13, '21 .f4J, 4l,6•114{b) 
ln(orma,l interriew 21.U'I, 2US2 
l11terpntn 12.lln 

jolnt enmination 22,.,_. 
llmlhtiOII• on n\lmbtr 21,$0 , )0,1' 
11,1.1 2u41, n .2.s, ◄1 .1-t .s,4 

ptedltdln.J wtt11••- l'lbt litt-4 0 ,1·U(d), '2,6 
a,wly dl«,ovtNd wltllftl" 21.461 

Of'dtr of tallll'II U.U, 2'2.:U 

Nl•ttd CUtl 21.'55 

n1bpoen.M 2.2.Un (- llllo SUDPO!WA) 
te1titnOC1y H..a•. ti.SJ, 3.S.4.s 

'°'""' S.S.43 
in pt non 21.11, 3.S.4-', •1.1.n (a)(c) 
1.n,cmtilt..rit tlAHn 
pNNnltd b7 dtpoell lOII 22.23, 33.41, 

U .. O , 41,f•tS{b,e) 

1\lll'IMklt, U .'41, S3.4ll, •U•11ll(•)(c) 
tn1,11..-lpt, N'l'l••Ula b)' 22,'4.n 

written , tat,m, nt 22.11, 3.S,O, U . •.S, .Sll.$11 

WORK PRODVCT 20,2221'1, 21,d , 2U.11, 21.432, 
21.444, 21,446, 21.411, 3.S,e.f., U ,37 

Rtfffffl<ff .,. io "'t10n, {n=foo4not, oD!y) II, the rollowlnt major ••cliofl-: 
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WRITT'&N IMTBRROGATORI§ 

(- alto IN'TERROGATOR.l6S) 
dtpodtlooiu on 2UH, JS,15 
wltb c•nffal vtrdict tl.03, 21.e:ss, u .s, , u .,,, 

S!.26, U.7•t0,(b) 

INDEX § 4$ 

WRl'M'BN STATEMENTS 
ad09ted M dlN<t tfftlmQny 2'1,61, SO.lS, n .u. " ·''· 

SU6 
•W•MY•' pNllmill_.ry vltwt 11.U, '1.33, 41.2•-S(c) 

R.ftN~• .... to ••cUOIM (e• footn.ott 01\IJ') UI llw followlna rn,tjol' Hetklnt: 
10-UN ol MCL td: 20-G.-'ltUI Prlnd:i,IM; u -Pmr1al Ptot•edinp; 22•Tri•I; 2S·StUltMtnt; H-AUorM)'t' Ptu; U 0 App .. l1; 
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