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§ 201 GENERAL PRINCIPLES—JUDICIAL SUPERVISION MCL 2d

complex cases does not evidence any disparagement of the adversarial system or of the
competency of the bar. Rather, it stems from an awareness that the tensions between
an attorney's responsibilities as an advocate and as an officer of the court frequently
are aggravated in complex litigation and that the tactics of counsel may waste time
and expense il the judge passively waits until problems have arisen.

Although not without limits, the explicit and implicit powers of the court enable
the judge to exercise substantial control and supervision over the conduct of the
litigation. The Federal Rules of Civil Procedure contain numerous grants of authority
that supplement the inherent power of the court to manage litigation. Of particular
importance are those contained in Rules 16, 26, 37, and 42. Fed. R. Civ. P. 16{c)10)
specifically authorizes action to be taken with respect to "the need for adopting special
procedures for managing potentially difficult or protracted actions that may involve
complex issues, multiple parties, difficult legal questions, or unusual proof problems."

The extra attention given by the judge to a complex case in its early stages
will encroach upon the time immediately available to attend to other litigation. However,
even greater expenditures of judicial time and energy will almost certainly be reguired
later if complex litigation proceeds unatlended and unsupervised. In unusual situations,
the demands created by a case of great complexity may be so extreme that special
assistance, such as relief from some or all other case assignments for a period of time,
may be warranted.g'

20.11 Early Identification and l‘:-:lmi*l'ml.:i
Judicial supervision is most necessary and beneficial early in the litigation, before

major problems arise. An initial conference with counsel prior to filing of responses to

2, See Resolution adopted by the Judicial Conference of the United States, Reports
of the Judicial Conference 1871, p. 72-73.

3. Reference: MCL 0,20-0,23,





































































§ 21.21 Timing and Frequency MCL 2d

Complex litigation ordinarily will require additional intervening conferences during the
progress of pretrial proceedings. The label given such a conference—status conference,
discovery conference, or simply pretrial conference--is a matter of personal preference.
Whether these additional conferences should be held at regular intervals, or as particular
phases of the proceedings have been completed, or in response to suggestions of counsel
as the need arises, will depend upon the circumstances of the case, but is a subject
that should be addressed at the initial conference and considered again at subsequent
conferences, 10 At each conference the court should set the approximate time, if not
the actual date, for the next conference.

21.22 Form.

The manner in which a specific conference may be conducted most productively
depends upon many factors, not the least of which are the personalities of the judge
and the attorneys. The conference may be held in the courtroom or in chambers, in
person or by telephone, with the formalities of an evidentiary hearing or quite informally,
Conferences in any given case may take different forms, each being conducted in a
manner suitable to the current needs of the litigation.

Although "off-the-record" discussions tend to promote a more candid exchange
of views and benefit the planning process, recording of conferences may eliminate later
disagreements—particularly if oral directions or rulings are to be made by the judge at
the conference—and indeed may be required if requested by counsel,!l Decisions, time
limits, and other matters announced during pretrial conferences should be memorialized

by transcription of the proceedings, by entries on motions or dockets, or by separate

10. Status reports may be used to keep the court advised of the progress of the
case between conferences,

11. See Commercial Credit Equip. Corp. v. L & A Contr'g Co., 549 F.2d 979 (5th
Cir. 1977}; National Farmers' Org. Ine. v. Oliver, 530 F.2d 815 (8th Cir. 1976).
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§ 21.423 Resolution of Discovery Disputes MCL 2d

conferences before discovery disputes are presented in written motions. 49 As discussed
in § 20.14, referral of discovery disputes to a magistrate or master—although not
generallyrecommended—is preferable to a prolonged delay caused by unavailability of
the judge, and in some cases it may be a practical necessity,??

The judge has inherent authority,®l as well as explicit authority by statute®2
and rules,® to Impose sanctions for discovery abuses.™ [Imposition of sanctions for
improper eonduct, however, should be viewed as a component of--not an alternative to—
a plan for orderly conduet of discovery in a complex case. Counsel should understand
that, when warranted, sanctions tailored to the gravity of the misconduct will be
imposed, and that schedules will not be altered when caused by a party's own derelictions.
The judge should alse emphasize that counsel are expected to act cooperatively and
professionally, that petty bickering will not be tolerated, and that progress of the ease
towards trial will not be side-tracked by ancillary proceedings created by motions for

sanctions,

49. A briel written record of the nature of the dispute and of the ruling should
be prepared after the conference, or the conference may be recorded by a court
reporter. When an immediate ruling I5 needed during a deposition and the judge is
avallable for a telephonie econference, the discussions and rulings may be recorded by
the court reporter and included in the deposition itself,

50, See W. Brazil, G. Hazard & P. Rice, Managing Complex Litigation: A Practical
Guide to the Use of Special Masters (1983) (based upon experience In Unlted States v,
American Tel. & Tel. Co., 461 F.Supp. 1314 (D.D.C. 1978) 552 F.Supp. 131 (D.D.C.
1982), afl"d mem. sub nom. Maryland v. United States, 460 U.S. 1001 (1883)).

51. Landis v. North Amerlcan Co., 209 US. 248 (1936).
32. 28 UB.C. § 1927.
%3. See, eg., Fed. R. Civ. P, 7, 11, 18, 26, 37, 41, and 55.

o4, For a discussion of sanctions, see § 42; also see W. Schwarzer, Managing
Antitrust and Other Complex Litigation, Chapter 8 (1982),
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§ 21.481 Discovery into Expert Opinions MCL 2d

consider in advance of trial whether experts in the field reasonably rely upon that type
of data and whether any limiting instructions may be needed with respect to disclosure
of such underlying data at trial,119 Likewise, counsel should disclose any materlals,
such as publications and treatises satisfying Fed. R. Evid, 803(17) or 803(18), that may
be offered at trial as substantive evidence through the experts,

Rarely do controversies arise regarding productlon of final reports prepared by
experls to summarize the testimony they will give at trial. Indeed, in lieu of interrogatory
answers or as a prelude to depositions, many courts routinely require the exchange of
these reports, together with the underlying data upon which the opinions are based.
Disputes do, however, sometimes oceur with requests for preliminary reports,120 for
studies made but discarded or not relied upon, and for communications from the attorneys
or parties to the expert. Disclosure is often resisted on the basis that these items are
beyond the scope of Fed. R. Civ. P. 26(b)4XA) or are protected as work product
materials under Rule 26(b)(3). In general, the courts have tended to require pretrial
diselosure of those matters that at trial would be appropriate in cross-examination of

the witness and would not be protected as work product or by the attorney-client

119, Under Fed. R, Evid. 703 experts are permitted to express opinions based upon
inadmissible data if "of a type reasonably relied upon by experts in the particular field
in forming opinions or inferences upon the subject.” In such situations, disclosure of
the underlying inadmissible data ordinarily will be permissible under Rule 705, not as
substantive evidence but to explain the reasons for the conclusions reached., If the
dangers of misuse of the data by the jury, even with appropriate limiting instructions
from the court, are sufficiently serious, the expert may be limited to a general reference
to the nature of such data, avoiding any detailed description.

120, In an effort to delay diselosure, counsel sometimes instruct their experts to
prepare only "preliminary" reports until shortly before trial.
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§ 21.485 Extraterritorial Discovery MCL 2d

regarding use of foreign documents, see 28 US.C. §§ 1740, 1741, 1745; Fed. R. Civ.
P. 44(a)(2); and Fed. R. Evid, 202(3).

Judicial Control. To facilitate the process of obtaining extra-territorial discovery
in the case before it, as well as to avoid friction with other countries that may impede
diseovery needed by other American litigants in the future, the court should order that
no discovery be undertaken in other countries without advance approval and that the
procedures of the Hague Convention be utilized if available.l53 Applications for such
discovery should be as specific and detailed as possible, and should indicate all alternative
methods for obtaining the information. In most cases the proposed discovery should be
limited to that whieh is actually needed for trial. The court should be reluctant to
authorize "investigatory” discovery, and should ordinarily eliminate general requests,
such as for "all other documents relevant thereto.” The ecourt's findings, specifying
what is permitted and why it is needed, should be incorporated into a separate order
that ean be presented to foreign authorities, even if "letters rogatory" are not being
issued., The latest edition of the Restatement, Foreign Relations Law of the United
States (Revised), § 437, with Reporters' Notes, should be consulted for further guidance,

Under existing policies, 154 federal judges are precluded from traveling abroad to
control the conduct of depositions. For this reason, the court should adopt in advance
appropriate guidelines to govern such depositions within the bounds permitted by the
laws of the other country. See § 21.456. Moreover, if permissible under the laws and
customs of that country, the judge may give attention by telephone to disputes between

the parties or appoint a special master to supervise the deposition personally. Before

153. The Hague Convention i= not applicable to discovery from a foreign party
conducted in the United States. See In re Messerschmitt Bolkow Blohm GmbH, 757 F.2d
729 (5th Cir. 1985} In re Anschuefz & Co., 754 F.2d 602 (5th Cir. 1985),

154. Reports of the Proceedings of the Judicial Conference of the United States
(1980}, p. 4.
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§ 21.82 Reevaluation of Jury Demands MCL 2d

separate juries would be unwise or impermissible. See § 21.632. At the final pretrial
conference the parties should also consider agreeing, if the jury Is not unanimous, to
accept a majority verdiet under Fed. R. Civ, P, 48 or to waive a jury under Rule 39
and accept a decision from the judge based on the same evidence,lB2

21.63 Structure of Trial, 183

631 Consolidation . ... ... ¢ . s S T e L
JJ3 Separate Trlald . . . 6 v v v s s s s rr v s e seess 110
.633 Speecial Verdicts and Interrogatories , ,........ 111
634 Directions as to Structure of Trilal .......... 113

In the traditional trial, all issues in a single case are resolved by a general jury
verdiet (or non-jury findings by the court) after the plaintiff and the defendant have
sequentlally presented thelr evidence in chief and in rebuttal, Variations from this
standard model-—particularly those involving consolidation of eases for joint trial under
Fed. R. Civ. P. 42(a), severance of claims and issues for separate trials under Rule
42(b), and use of special verdicts and interrogatories under Fed. R. Civ, P. 49—may be
essential to the "just, speedy, and inexpensive determination” of complex litigation as
called for by Rule 1.

Suggestions by ecounsel for structuring the trial will likely be influenced by
strategic considerations. For example, plaintiffs may propose that they select one or
more relatively short "test cases" for trial, expeeting to be able to use—but not have
used against them--the principles of collateral estoppel. Conversely, the defendants
may suggest a single trial involving all issues and all parties, anticipating that the
length and complexity of such a trial may hopelessly confuse the fact-finder or at least

lead to a compromise verdict, and may force inadequately prepared plaintiffa to accept

182. Although such stipulations may also be obtained after the case has gone to
trial, the parties may be more amenable to these agreements before trial begins.

183, Reference: MCL 1.60, 4.12, 4.121, 5.02.
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§ 21.633 Special Verdicts and Interrogatories MCL 2d

on the proper issues, reduce the length and complexity of the instructions,l®3 and
minimize the need for, or scope of, retrial in the event an error is committed.194 The
responses of the jury often provide guidance for conducting further discovery, ruling
on non-jury issues or motions for summary judgment, trial of remaining issues, or
settlement.

Speclal verdicts and interrogatories should be drafted In & way that aids the jury
in understanding and deciding the issues and minimizes the risk of inconsistent [indings.
The issues should be arranged and presented on the form in a logical and understandable
manner. For example, questions common to several causes of action or defenses should
be asked only once, and related questions should be grouped together as an ald in giving
instructions, 199 Only issues In genuine dispute—not those subjeet to a directed verdict—
should be included as questions on the verdiet form. When special verdicts are used,
lssues not presented to the jury for a finding are converted into non-jury gquestions;
the parties will often agree that certain issues need not be presented to the jury in
the special verdiet, but may be resolved by the judge after the primary issues have
been decided by the jury's verdict.

Some judges and attorneys are reluctant to use the procedures of Fed. R. Civ. P.
49 because of bad experiences in other cases, Almost always, however, these difficulties

were caused by inadequate eare in dralting the questions submitted to the jury, leading

193, Unlike the special verdict, a general verdict with interrogatories will actually
Inerease the length and complexity of the instructions; It also presents a greater risk
of inconsistent findings. For this reason, except when an amplification of a general
verdiet is needed on some specific issue (such as a questionable theory of damages), use
of Rule 49a) is ordinarily preferable to that of Rule 49(b).

194. For example, the jury may be asked to make [indings on matters that affect
legal theorles of doubtful merit.

185. As a result of transfers under 28 US.C. § 1404 or for other reasons, legal
standards alfecting similar claims or defenses may differ. Careful drafting of questions
on a special verdict form can ease the problems that consolidation would otherwise
cause in these situations,
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§ 21.65 Briefs and Final Pretrial Motions MCL 2d

facts and the lists of witnesses and documents described earlier, should ordinarily be
submitted in advance of the final pretrial conference. When so filed and studied before
the conference, they provide a sound basis for diseussions and decisions on such matters
as the issues to be tried to a jury, the structure of trial, and methods te expedite the
presentation of evidence. Supplementary pretrial briefs may be filed after the conference
on matters needing additional attention, including (if not already submitted) proposed
jury instructions and special verdiets,

With discovery complete and decisions reached on the evidence to be presented
(and perhaps received) at trial, some additional issues ma ¥ be ready for summary judgment
at the final pretrial conference. To defer such motions and thelr resolution to the eve
of trial, as sometimes occurs, Mmay cause unnecessary expense and inconvenlence to
counsel, witnesses, jurors, and the court, and may Interfere with proper planning for
the conduct of the trial. Therefore, except In unusual situations, all motions under Fed,
R. Civ. P. 56 should be decided before or shortly after the final conference.

21.66 Final Pretrial Order.

The final pretrial order should recite the various directions and rulings, whether
made at the final pretrial conference or earlier, that will govern and control the
conduct of the trial, If separate trials are ordered under Fed. R. Civ. P. 42, the order
should clearly define the issues to be tried at the initial trial, Any preclusionary
orders, preventing the offer of evidence or the proof of facts not enumerated in advance
of trial, should be confirmed., Various techniques described in § 22 may be used to
facilitate the presentation of evidence and enhance the understanding of the issues by
the fact-finder; many of these should be discussed at the final pretrial conference and,
as appropriate, incorporated into the final order. See Sample Order, § 41.7. The final
pretrial order may be modified to prevent "manifest injustice.” Fed. R. Civ. P. 16(e),

No single format can be prescribed for a final pretrial order that will be suitable

for all complex cases. Like that for pretrial proceedings, the plan and program for
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§ 221 Administrative Details MCL 2d

22.1 ADMINISTRATIVE DETAILS.!

«11 dtkal BoRBMEE -,y v @ e e e e e T T
12 Courthouse Faecilities . ... ... ... 00 0., 125
A3 Management of Exhibits . ,...,............ 128
Jd Teansordot® .o UL L e TP SNPL S L | -
1% Conferences During Trial . . ... ..o v v owueo.. 127

22.11 Trial Schedule.?

For lengthy trials the court should establish a schedule indicating the normal
hours each day and the days each week when trial will be held, and any days when
trial will not be held due to public or religious holidays or for other reasons.? The
court should advise jurors of this schedule so that they, too, may make personal plans
and arrangements; indeed, this information should be provided in general terms as a part
of voir dire examination preceding selection of the jury,

There Is no consensus within the bench or bar as to the most effective schedule
for & long trial. Belleving it best to "keep the pressure on,"d some judges have
conducted trial five or even six days each week, with long hours and short recesses.
Other judges have scheduled the trial for four or four-and-a-half days a weekd or
reduced the normal trial hours for one or more days during the week, preferring to
glve more time during the trial for counsel to prepare for efficient presentation of the
case and for court personnel, counsel, and jurors to attend to other business and personal

matters. Whatever the schedule, the judge and the attorneys should be punctual, starting

l. Reference: MCL 4.50.
E’i RBIEEH“EE-: HCL i-r'&nl-

3. Events during the trial may, of course, necessitate a modification of the sehedule.
Any such changes should be promptly announced to all concerned, ineluding jurors,

4. This pressure, however, can exact a toll on others, such as jurors and court
reporters,

3. To shorten the trial week, the ecourt ordinarily reduces or eliminates the hours
of trial on Mondays or Fridays, particularly if there are out-of-town counsel or jurors,
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§ 22.331 Depositions—Designations and Extracts MCL 2d

should be required to offer In the interest of fairness, These new designations may lead
to further portions being listed. After a series of exchanges between the parties, the
pertions to be offered will be determined. The designated portions usually will be read
at trial in the same sequence in which they sppear in the depesition, although another
saquence can be adepted if understandable and more logical.

A commen and convenient method for making designations is for each party te
enclose in brackets on the pages of the deposition, in a distinctive eolor, the portions to
be offered. Opposite the brackets other parties may Iindicate any objections In
abbreviated language, such as "D obj. hearsay, not best evidence.” The court's rulings
may be indicated In a similar fashion, enabling counsel to read from the original
deposition only the admitted portions.

Developments during trial frequently cause changes in the parts of depositions
that the parties want to offer, and the court should not require the reading of unimportant
materials merely because of some pretrial designation. Ordinarily the court should
permit a party to delete portions of its deposition designation even though other parties
may then need to revise their counter-designations. Counsel should advise opposing
counsel promptly upon deciding to make any changes in deposition designations,
Recognizing that the substantial time spent in the pretrial designation process may be
unpreductive If major changes oeeur during trial, some courts do not require counsel
to designate portions of depositions to be offered late in a long trial until several days
before the expected use,

22.342 Summaries,

Depositions may frequently be presented more efficiently and effectively by using
suecinet summarles rather than verbatim extracts. If directed by the court, counsel
can often agree on a fair narrative synthesis of many depositions—a procedure that may

be especially valuable If numerous depositions dealing with the same facts are listed
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§ 22.333 Depositions—Presentation MCL 2d

Tape recordings, often used by court reporters during depositions as a "back up"
for their own notes, may be played to the jury on eritical points if counsel disagree
on matters of Inflection, pronunciation, or the like., These recordings, however, may
not be of sufficlent quality to be played at length in lieu of reading the transeript.

Videotaped depositions do not present these problems and should be welcomed by
the court, particularly for key witnesses. These depositions should be purged of

unnecessary colloquies and of portions determined before trial to be inadmissible.
22.34 Bequencing of Evidence and Arguments.

The traditional order of trial—opening statements, plaintiffs' evidence, defendants'
evidence, rebuttal evidence, elosing arguments, instructions to the jury, and then a
verdiet or court decision on all aspects of the case—is frequently altered in a long trial
in which the fact-finder may have difficulty remembering the evidence and the issues,
Various technigues have been used to cope with the special problems of comprehension
in such litigation. Their utility and suitability will depend, of course, on the elrcumstances
of the particular trial.

* Evidence presented by issues. Rather than have evidence presented on
all issues for trial first by the plaintiffs and then by the defendants, the
court may arrange the issues in some logical order and have both plaintiffs
and defendants present their evidence on each issue before moving to the
next. This procedure helps to focus attention on the disputes between
the parties on an issue-by-issue basis, but may be costly if the same
witnesses will be needed at different stages of the case.

* Arguments presented by issues. Closing arguments may also be presented
in some cases according to a sequence of issues, with both sides glving
thelr arguments on particular issues before proceeding to state thelr
contentions on the next issues. These arguments may be presented without
waiting for a decision on the first issues, or may be interrupted for the
jury to return its verdiet or the court to announce its findings. If coupled
with the procedure for presenting evidence according to a sequence of
issues, this practice is equivalent to a severance of issues for trial under
Fed. R. Civ, P. 42(b).

* Interim arguments and statements. In long trials counsel may be permitted
periodically to summarize the evidence already presented, identify
significant portions of documents being displayed, or indicate what they
expect to present in future evidence. Such statements, of course, are not
unusual in non-jury cases and, properly controlled, may be of great
assistance to jurors. Some courts have allowed brief presentations by
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§ 22.432 Limiting and Interim Instruections MCL 2d

Interim instructions may go beyond those deseribed in Fed, R. Evid. 105, On
many oeccasions during a long trial an immediate explanation by the judge of applicable
legal principles will be far more helpful to the jury than instructions at the close of
the case. If the parties are presenting their evidence according to a preseribed sequence
of factual issues (see § 22.34), the judge may give preliminary guidance te the jury
just before evidence is presented on a given issue or may give a synopsis of the
principles of law after the evidence on the issue has been completed. In any event, as
with preliminary instructions, the court should eaution the jury that these are but
interim explanations and that the final, complete instructions on which they will base
their verdict will be given just prior to deliberations.

22.433 Final Instructions,

Because planning for final instruetions should begin prior to trial, many courts
direct counsel to submit proposed instruetions as part of the final pretrial briefs. The
court should indicate whether it prefers these suggestions in narrative form suitable
for reading to the jury or in the form of legal propositions which the judge ean reword
and Incorporate into the balance of the instructions. Counsel are entitled to submit
written requests "[a]t the close of the evidence or at such earlier time during the trial
as the court reasonably directs." Fed. R. Civ. P. 51; Fed. R. Crim. P. 30. Therefore,
the judge should be prepared to revise and supplement any draft instructions based on
developments during the course of trial.

The rules require that counsel be advised prior to closing arguments of the
proposed rulings on their requested instruetions. Although the judge may respond to
the requests one by one, most judges prefer to provide counsel with the substance, if
nol the particular words, of the entire charge that they propose to give. Refinements
may be suggested by counsel. Working together, the judge and the attorneys are often
able to fashion a set of understandable instructions to which, even in complex litigation,

there will be few objections, However, after the instructions have been given and
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§ 23.11 Participation/Encouragement by Trial Judge MCL 2d

te time throughout the litigation, the court should encourage the settlement process.
The judge's first effort should usually be light-handed—perhaps merely an inquiry whether
the parties have discussed settlement. As the case progresses and both the judge and
counsel learn more about it, the court should urge the partiez to consider—and
reconsider--the possibility of settlement in the light of what has oceurred and, perhaps
more important, what may be ahead if the litigation is pursued,

The judge's initiative in suggesting settlement often facilitates negotiations by
obviating the apprehension of attorneys that willingness to discuss eempromise will be
viewed by their adversaries as a sign of weakness. Moreover, the eourt's comments fmay
be useful to eounsel when attempting to mitigate any intransigency or militancy of thelr
clients regarding the litigation. The judge can assist the parties in assessing the risk
and potential consequences of losing at trial and in estimating the total cost of litigation
even if successful—not enly in attorneys' fees and other direet expenses but also in
indireet costs, including the time that will be devoted to the litigation and diverted
from more productive activities,

Neither the bench nor the bar agrees on the role a trial judge should play in
bringing about a settlement. The temperament, style, and philosophy of the individual
judge are important factors, as is the nature of the case. Some judges do little more
than suggest the general desirability of settlement and see that the case moves steadily
towards trial. Others take an active part in leading settlement diseussions, pointing
out strengths and weaknesses of the respective positions of the parties, presenting
additional considerations and alternative forms for compromise, meeting separately with
the parties if all consent, and even recommending specific terms of settlement. Some
ask or require that a representative of each party with settlement authority attend the
discussions; others prefer to eonduct settlement conferences with only counsel present,
Many judges limit their settlement activities to jury eases; others believe that they

can, without jeopardizing their impartiality in fact or appearance, take an active role
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§ 23,12 Special Assistanee and Technigues MCL 2d
submitted to the parties for their eonsideration in further
negotiations.

* Bellwether trial. An actual trial of some special issue or of one
or more representative eases, even if not dispositive or preclusive,’
often will facilitate further settlement discussions,

* Arbitration.? Non-binding arbitration is similar to the "mini-trial."
The entire controversy or selected issues are presented to one or
more arbitrators for a suggestion of an appropriate resolution. The
parties are thereby provided with an objective assessment of the
merits of their positions, and may be moved toward an aceceptable
compromise,

23.13 Relationship to Discovery and Tria1.10

Settlement discussions may be productive early in the case, when the uncertainties

of litigation are the greatest and the bulk of expense by all parties may be avoided.

However, the movement of the case toward trial or summary disposition is generally

the principal force In inducing settlement, for the parties learn through discovery the

weaknesses of their positions, experience the costs of the process, and see the day of
reckoning approaching. To provide momentum toward settlement and to keep trial
preparations on schedule should settlement prove unattainable, the court should ordinarily
deny requests for a general stay or suspension in discovery, issue formulation, and other
pretrial proceedings or a postponement of the trial date based on the pendency of

settlement discussions. If the partles are close to an accord and some particular activity

or deadline would likely affect thelr positions and attitudes,1l the judge may conelude

B. For a discussion of some of the problems In attempting to use test cases for
collateral estoppel, see Katz v. Carte Blanche Corp., 496 F.2d 747 (3d Cir.), cert.
denied, 419 U5, 885 (1974).

{ 9.  See generally Levin, Court-Annexed Arbitration, 16 U. Mich. J. L. Reform 537
1983).

10. Reference: MCL 1.21, 4.70.

11. Avoiding the expense of imminent discovery is often a substantial inducement
for settlement, Terms of a settlement precluding or limiting further discovery must,
however, be carefully tailored to avoid interfering with discovery that may be needed
later by other parties. See § 23.22.
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§ 24.23 Responsibilities of Designated Counsel MCL 2d

24.23 Responsibilities of Designated Counsel.

Lead and liaison counsel are responsible for seeing that work is performed in an
efficient and economical manner, Only those persons reasonably necessary to do a
given task should be assigned to it. In selecting the persons to perform some funetion,
consideration must be given not only to the skills required but also to the cost,
considering hourly rates and travel.d7 Lead counsel should advise other attorneys when
their participation in conferences and hearings will be needed; attorneys should understand
that, if not asked to be present, their attendance at such meetings and at depositions
will not ordinarily be treated by the court as compensable,

As discussed in § 20,222, sound judgment and diseretion must be exercised by
lead and liaison counsel in communicating with other attorneys in the group. Periodic,
concise notices and reports of major activities in the litigation are useful in keeping
other ecounsel informed, particularly if they may be ecalled upon to perform assigned
tasks from time to time, such as conducting a deposition. However, furnishing all
counsel with copies of all briefs, motions, orders, correspondence, and the like will be
inefficient and uneconomical—one of the principal reasons for designating counsel to
act on behall of others is to save the time that would be wasted if many attorneys had
to read identical documents, Lead and liaison counsel should, therefore, be selective
in distributing materials. In some cases, counsel may save time and money by eirculating
only the first page of most documents; the balance of such documents, of course, would
be available on request. If counsel understand that the court will not approve fees
for time spent in reviewing the work of others—essentlally to keep Informed—they will

appreciate not receiving unnecessary "informational® materials.

37. The first obligation is to see that the work is done properly. At times the
services of attorneys with high hourly rates will be justified. If, however, the same
work can be performed just as effectively and efficlently by other attorneys, counsel
are expecled to be cost-consclous, as they should be when being paid by their own alients.
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§ 30.11 Timing MCL 2d

reduction in the size of a class may be confused, unsure what they should do next.d
If relief is obtained for a reduced class, those who were initially in the larger class
may attempt to reverse the decision that exeluded them from the class; such a reversal
may be particularly troublesome if the relief was obtained by settlement, Although
Rule 23(cX1) permits alteration of a class decision that proves to have been made in
error, It should not be used to justify ill-advised, premature consideration of the
important question of class certification.

To be able to make a class determination as scon as practicable and, in turn,
to facilitate the rapid accumulation of facts bearing on class issues, the court should
become invelved early in the litigation in developing a sehedule for resolving Rule 23
issues.  Through pretrial conferences, discovery and scheduling orders, and other
management technigues, the court may fairly force the parties to develop the elass
issues with dispatch.?

The ecourt need not—and in some situations should not—wait for the parties to
make class allegations in the pleadings or by motion.B Litigants have occaslonally
threatened to add class allegations to extort excessive settlements of individual elaims.”

If class allegations have not been made although olass action treatment appears warranted,

4. For those excluded from the class, the statute of limitations, which was tolled
by the filing of the class complaint, begins to run again, See Chardon v. Soto, 482 U.S,
6530 (1883); Crown, Cork & Seal Co. v. Parker, 462 U.8, 345 (1983); American Pipe &
Construction Co. v. Utah, 414 U5, 538 (1974).

3. Some distriet courts have local rules that provide a short period—typically 30
te 90 days—within which the plaintiff must file a class certification motion. These
rules commendably force all parties to focus early on class action issues. However, In
some cases these time limits will be too short. Counsel should make known any requests
for additional time at the Initial conference or as soon thereafter as the need is kKnown.

6. See Citizens Envtl. Couneil v. Volpe, 364 F, Supp. 286, 288 (D. Kan. 1873),

aff'd, 484 F.2d 870 (10th Cir, 1973), cert, denied, 416 U.S. 936 (1974); Huff v. N. D.

ass Co., 485 F.2d 710, T12 (5th Cir, T973) (en banc). But see Wilson v. Zarhadnick,
534 F.2d 55 (5th Cir. 1976). T

Ts Cf. Shelton v. Pargo, Ine., 582 F.2d 1288 (4th Cir. 1978) (pre-certification
settlement of individual claims, dismissing class claims without prejudice).
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appropriate language deseribing the claims made on behalf of the class in the litigation, 24
For example, the class may be defined as consisting of those persons and companies
(other than the defendants) that purchased speeified products from the defendants and
other specified sellers during a specified time period; but the order and any notice may
provide that this class is formed for the limited purpose of resolving the entitlement,
if any, of such class members to relief for alleged violation by the defendants of the
federal antitrust laws in connection with such sales.

Many eclass actions satisfy the eriteria of Rule 23(b)}{3) as well as those of Rule
2Hb)X1) or 23(bN2). In such situations, the classification of the case plays an important
role in defining the class, for putative class members have the right on timely request
te exclude themselves from (bM3) classes but not from (bM1) or (bX2) classes. This
classification also determines whether notice is mandated by the Rule. Although the
law is not settled, the better view is that, if the conditions of (bX1) or (bX2) are met
a3 well as those of (bN3), the court is not required to give notice or to permit members
to opt out;2% in its discretion, however, the court may require notice under (d){2) and

perhaps allow exclusion on timely request,2f

24. A description of the claims made on behall of or against the class will be
valuable if res judicata questions are presented in later litigation, See Dore v, Kleppe,
222 F.2d 1369 (5th Cir. 1975); ef. Cooper v. Federal Res, Bank of Richmond, 464 U.S.
B08 {11534} (judgment against class bars only "elass claims" and individual claims actually
tried).

25. BSee, e.g., Reynolds v. National Football League, 584 F.2d 280 (8th Cir. 1978),

26. A court is not precluded from defining a class under (bX1) or (bX2) as including
only those putative class members who do not opt out of the litigation. Such s definition
may be appropriate in some (b2) cases or in a (bN1XB) case in which the class was
formed merely because separate actions by elass members might impede their ability to
protect t?air interests. See, eg., Penson v. Terminal Transp. Co., 634 F.2d 989 (5th
Cir. 1981).
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the probable interests and characteristics of members of the class. Rarely will there be
a class most of whose members may be expected te read the financial or legal sections
of newspapers,

The proposed distribution of class notices may become a battleground between
class and defense counsel. Citing due process concerns, defendants may claim that
detailed, individual identification of all class members and proof of actual receipt by
them are essential. Plaintiffs typieally respond that reasonable efforts to identify and
reach class members pass muster both under the Constitution and Rule 23 and that any
additional notice should be the responsibility of the defendants. On a tactical level,
these disputes stem from class counsel's desire to reduce litigation costs and defense
counsel's hope that the magnitude and expense of the effort may end the case
altogether 47

These disagreements can be intense, particularly in securities and eonsumer class
actions. In securities cases, the stock of many elass members may be held by brokers
or financial institutions in their "street names,” and, depending on the eircumstances,
merely to give notice to these nominees may not suffice as notice to the class members, 48
The class representatives will usually be able to make satisfactory financial arrangements
with the nominees to forward the notices or at least provide a list of the names and
addresses of the beneficial owners, If the nominees are not willing to enter such
arrangements and are not parties to the litigation, consideration can be glven to issuance
of a subpoena duces tecum directing the nominees to produce the records from which

the class representatives can compile a malling list. Of course, if the litigation is

47. Ordinarily the time and expense of Iidentifying and notifying class members
must be borne, at least initially, by the class representatives. See Oppenheimer Fund,
Inc. v. Sanders, 437 U.S, 340 (1978) (noting, however, that in some circumstances the
court might properly order the defendants to assist in identifying class members or even
te give notice to the class).

48. Compare In re Franklin Mat'l Bank See. Litigation, 574 F.2d 662 (2d Cir, 1978),
modified, ng E'.Ed 1108 (1979), with In re Mational Student Mktg. Litigation v. Barnes
Plaintiffs, 530 F.2d 1012 (D.C. Cir. 1976).
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30.232 Presentation of Claims,b4

Class members are sometimes called upon to provide the court with information
regarding their individual elaims. If required as an adjunct to distribution or determination
of individual relief, this is appropriate.B® However, class members should not be asked
for information unless it Is mctually needed in the litigation and cannot be obtained at
less expense from other sources. The court should not permit the parties to make
unnecessarily burdensome demands on class members in order to deter claims—either to
reduce the liability of a defendant or to increase the shares of other class members In
a seftlement fund. See § 30.47.

40,233 Discovery from Class Members.

To determine whether the requirements of Rule 23(a) and (b) are satisfied, some
discovery prior to the certification hearing may be needed not only from the named
parties but alse from putative class members. Discovery from class members may also
be warranted--either before or after a decision on certification—with regard to the
merits of the controversy, for the class members may be the sole or most convenient
source of important evidence.

The party seeking discovery from the elass should, however, be required to
demonstrate the need for such discovery.B® Moreover, as discussed in § 30.12, the
eourt should place appropriate limits on the form and extent of the discovery from the
class to assure that it serves its legitimate purpose and Is not used as a device to
harass either the class representatives or the class members,

Courts have generally agreed that the discovery procedures which may be directed

64. Reference: MCL 1.46.

63. On the other hand, the court should not make submission of a proof of claim
a conditlon to membership in the class, which would be equivalent to establishing an
"opt In" procedure.

B6. BSee Clark v. Universal Builders, Inc,, 501 F,2d 324, 340-41 (Tth Cir.), cert.
denied, 419 U5, 1070 (1974) (indicating that a greater showing of need is required for
depositions than for interrogatories).
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discrete, overlapping, or even identical. These various possibilitiez are, under Fed. R.
Civ. P, 23(b)3)B), to be considered in deciding whether to certily a (bN2) action,’d
and may have a significant impact upon the planning process,

Class actions should be coordinated with related individual caszes pending in the
same court, including adversary proceedings in bankruptey.’? With (bM3) classes, the
court often should plan for the possibility that persens may opt out to file their own
cases, and accordingly it may enter an order making existing discovery available and
usable in the later cases, Those who opt out of a class in order to bring their own
actlons do not necessarily have a right to separate trials; indeed, consolidation for trial
of ¢lass and individual actions frequently is appropriate, both to avoid the possibility
of duplicative trials and to prevent inequitable one-way collateral estoppel.’® The
problem of coordination is obviously more complicated if the cases are not all in the
same court, although much may usually be accomplished on an informal basis, using the
techniques described in §§ 20.123 and 31,

Class members in (b)1) and (bM2) actions sometimes pursue their own separate
actions while the class action progresses.’® The maintenance of a certified class action
does not automatically preclude the pursuit of such individual suits. The danger of

inconsistent judgments is slight, for the first judgment will ordinarily be given preclusive

T6. Such actions may also be of significance in deelding on the scope of a (bN2)
clasz or whether to use subelasses, See Califano v, Yamaszaki, 442 U5, 682 (1973} {in
forming a national class, eare should be taken that nationwide relief would be appropriate
and tﬂ;ﬂf such a class would not Improperly interfere with similar litigation in other
oourts).

77. See, ag., In re Flight Trans. Corp. Securities Litigation, 730 F.2d 1128 (8th
Cir. 1984}, cert. ﬁenied, 105 5. Ct. 1189 (1985). '

78. The law i3 not settled as to whether an opt-out party may assert collateral
estoppel based on a trial favorable to the class. Compare Sarasota Oil Co. v. Greyhound
Leasing & Fin. Corp., 483 F.2d 450 (10th Cir. . with In re Transocean Tender
Offer Securities Litigation, 455 F. Supp. 999 (N.D, . 1974).

7. This sometimes happens in (b){(3) actions, when a class member iz too late in
opling out.
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contained this section should be read in conjunction with the discussion in § 23 regarding
sattlements of complex litigation in general.
30.41 Role of the Court,54

Rule 23{e} states that a "class action shall not be dismissed or compromised
without the approval of the court,"85 Rule 23.1 contains a similar restriction for
stockholder derivative actions, Court review must not be perfunctory; it is not a
ministerial function. As a practical matter, the dynamies of class action settlement
may lead the negofiating parties—even those with the best of intentions—to regard the
interests of class members too lightly. Under Rule 23(e), the court must assure that
any eagerness by the litigants and attorneys to conclude the case without the rigor
and cost of trial does not disadvantage class members,

The fairness of settlements cannot be measured by any simple mathematical
yardstick, Certain questions may, however, be asked about any proposed settlement.
For example, are the named plaintiffs the only class members who will receive monetary
relief[? Iz the reliel proposed for class representatives significantly greater than that
proposed for other class members?%6 Is the total relief far less than that sought in
the complaint or indicated by the preliminary discovery? Have major causes of actlon
or types of rellefl sought in the complaint been omitted in the settlement? Are particular
segments of the class treated differently from others? Has the settlement been reached
after little or no discovery? Do the parties appear to have negotiated simultaneously

on attorneys' fees and class relief?787 Do most class members dissent from the settlement,

4. Reference: MCL 1.21, 1.46.

85. It also requires that notice of a proposed dismissal or compromise be given to
class members, See § 30.212.

86. Not all differentials are improper. Modest compensation may sometimes be
merited for extra time spent by the class representatives in meeting with class members,
gathering discovery materials on behalfl of the class, and similar efforts.

87. See; e.g.; Malchman v. Davis, 761 F.2d 893 (2d Cir. 1985).
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If the judge has been actively involved in the case, the request for preliminary
approval may involve merely the presentation to the court of the settlement documents,
accompanied by a draft order that sets a hearing date and prescribes the notice lo be
given to class members and the procedure for presenting objections. In most cases,
however, counsel should also file a brief covering such matters as the status of discovery,
the identity of those involved in the settlement discussions, and an explanation why
the settlement is belleved to be in the best inlerests of the eclass. Any benefits to
be received only by the class representatives should also be disclosed and explained.
Counsel should advise the courl with respect to attorneys' fees [or class counsel—the
proposed procedure for determining these fees, as well as the terms of any understandings
{formal or informal) with respect to fees and reimbursement.

At the hearing to consider final approval of the proposed settlement, counsel for
the settling parties typically are called upon to make an appropriate showing on the
record why the settlement should be approved. How detailed these explanations should
be depends on the circumstances of the case, particularly the extent of disaffection in
the class with respeet to the settlement,

The justification given by counsel for the proposed settlement, although Important,
has practical limits, Attorneys who have been engaged in strenuous advocacy ecannot
be expected instantaneously to lay bare the strengths and weaknesses of their respective
eases. Moreover, the settlement may be based in part on matters which, if disclosed,
might be damaging if the settlement is disapproved or if eclaims remain against non-
sattling parties, To press counsel too hard for detailed explanations of their settlement
caleulus may, therefore, be unwizse. The court's evaluation of the settlement should
fake into account the presentations of counsel, but may also be based on other sources—
ineluding comments [rom class representatives and eclass members, the judge's own
knowledge of the case obtained during pretrial proceedings, and information provided
by persons who in unusual cases may be appointed by the court as special masters under

Fed. R. Civ. P. 53 or as experts under Fed, R, Evid. T06 to assess the settlement.
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30.47 Administration, 105

Class settlements are rarely self-executing; various problems may arise in their
administration, many of which involve more than clerical or ministerial functions.
Sometimes a settlement fund is to be divided equally among all elass members who meet
specified criteria (for example, employees who sought promotion during a specified
period) or allocated in proportion to some measure for damage or injury (for example,
the price paid for particular securities). In such cases, the class members are potentially
in a competitive, adversarial role because the benefits of each will vary in inverse
proportion to the benefits awarded to others. In other cases, the settlement may
provide for a specified payment—either a flat sum or an amount determined under a
formula—to be made to each class member meeting some prescribed standard; in this
situation, the class members remain in potential confliet with the settling defendants,
whose liability is reduced if class members are found to be disqualified or if their
claims are reduced.

Class members are usually called upon to file elaim forms providing details about
their claims and other information needed to mdminister the settlement. See Sample
Order and Motice, § 41.44. Verification under oath or affirmation pursuant to 28 US.C.
§ 1746 may be required, and in some cases it may be appropriate to require substantiation
of the claims—for example, through involces, confirmations, or brokers records,
Completion and documentation of the elaim forms should be no more burdensome than
is actually needed to implement the settlement; requiring additional information from
class members is tantamount to an impermissible opt-in procedure.196 Nor, for purposes
of administering a settlement, should the court necessarily require the same type of

evidence and specificity that might be needed to establish damages at a trial; secondary

105. Reference: MCL 3.20.

106. In some cases class members need not be required to do anything as a condition
to distribution. For example, the defendants' records may provide a satisfactory,

inexpensive, and accurate method for determining the division of a settlement fund,
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undistributable funds.107T  Whether such funds should be returned to the settling
defendant, escheat to the government, be paid to other class members, or be distributed
in a manner to be decided on equitable principles by the courtl0B will depend on the
nature of the case; the question, however, should be addressed in the settlement
agreement and considered by the court at the settlement hearing.

The equitable powers of the court may be invoked to deal with a number of
other problems that frequently arise during administration of settlement but may not
be covered by the terms of the agreement: the impact of divorce, death, and dissolution
on ownership of claims; investment of settlement funds;10% interim distributions and
partial payments of fees and expenses; and procedures for handling lost or returned
ehecks. 110 The court and counsel should be alert to the possibility of persons solieiting
class members after the settlement, offering to provide "eollection services" for a
percentage of the claims; such actlvities may fraudulently deprive class members of
benefits provided by the settlement and impinge on the court's responsibility to control

fees in eclass actions.

107. An adequate time should be allowed for late claims before any refund or other
disposition of settlement funds occurs, A reserve for late claims may also be established,

108. Although its use to determine damages in a fully-tried class action is problematie,
"luid recovery” is permissible when authorized in a settlement. S5ee, e.g., Beecher v.
Able, 575 F.2d 1010 (2d Cir. 1978); ef. In re General Motors Corp, Engine Interchange

Litigation, 594 F.2d 1106 (7th Cir.), cert. denled, 444 U.S. 870 (1979,

109. Security of settlement funds is critical. The court should permit these funds
to be held only in the most secure investments,

110. Although checks should ordinarily be stamped with a legend requiring deposit
or negotiation within 90 days, counsel should be authorized to grant additional time.
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41.122 During Period of Transfer,

After the transfer, the transferee judge4 has all the usual judicial powers in
the transferee district2d and, in addition, "the powers of a distriet judge in any district
for the purpose of conducting pretrial depositions in sueh coordinated or consolidated
proceedings."26 28 U.S.C. § 1407(b). This supervisory power over depositions in other
districts may be exercised by telephone.? The transferee judge may vacate, madify,
or expand any order of a transferor court, including protective orders;28 however, until
altered, orders uf.the transferor court remain in effect. 29

The lransferee judge has the power to terminate actions by rulings on motions
under Fed, R. Clv, P. 12, 41, and 56, and by entering dismissals or judgments pursuant
te settlements. Likewise, the transferee judge may transfer a case for trial to any
district, including the § 1407 transferee district, in which the venue and other criteria

of 28 UB.C. § 1404 or § 1406 are met.30 In such situations the actions will be elosed

24. The Panel has no authority to direct transferee judges in the exercise of their
powers and diseretion in supervising multidistrict proceedings. In re Plumbing Fixtura
Cases, 208 F, Supp. 484, 489 (J.P.M,D.L. 1968).

25. The transferee judge is bound, however, by the laws that would apply in the
transferor court, even if the case is later transferred to the transferee court under 28
US.C. § 1404. See § 33.23, n.36.

26. Under the statute, these powers also may be exercised by members of the
Panel and by other distriet and eircuit judges designated by the Panel.

27. See In re Corrugated Container Antitrust Litigation, 662 F.2d 875 (D.C. Cir,
1981); In re Corrugated Container Antitrust Litigation, 644 F.2d 70 (2d Cir, 1981); In
re Corrugated Container Anti-trust Litigation, 620 F.2d 1086 (5th Cir. 1880), cert.
denied, 449 US. 1102 (1981).

28, See, eg., In re Upjohn Co. Antiblotie Cleoecin Products Liability Litigation,
BG4 F.2d 114 EEEE Cir, 1931},

29, BSee In Re Master Key Antitrust Litigation, 320 F. Supp. 1404 (J,P.M.D.L. 1971),
30.  Even if all cases cannot be transferred to a single district for trial, transfer to

a limited number of districts may be useful in facilitating coordination of further
proceedings,
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31.32 Jurisdictional Conflicts. 58

Frustrated by competing schedules and the failure to obtain veluntary cooperation,
counsel somelimes seek orders to restrain their adversaries from pursuing similar or
identical actions in other courts, Federal law, however, generally permits multiple
actions between the same parties to be pursued simultaneously, whether in other federal
courts or in state courts, until a judgment is obtained that will be given effect in other
cases under the doctrines of issue preclusion or claim preclusion. Moreover, pre-
judgment efforts to enjoin competing state actions are ordinarily barred by 28 US.C.
§ 2283, a constraint that applies even in class actions.37 Indeed, class definitions
should be earaefully worded to avoid unintended conflicts with existing or potential
litigation in other eourts,38

Special eare should be taken when deciding whether to exercise pendent jurisdiction
over related state claims otherwise outside the court's jurisdiction, The question may
arise because the defendant in a case filed in federal court seeks to force the plaintiff

te pursue slate claims in state eourt or, more frequently, because the plaintiff in a

26. HReference: MCL 5.40.

37. BSee, eg., In re Federal Skywalk Cases, 680 F.2d 1175 (8th Cir. 1982); In re
Glenn W. Turner Enter. Litigation, 521 F.2d 775 (3d Cir. 1975); ef. In re Corrugated
Container Antitrust Litigation, 659 F.2d 1332 (5th Cir. 1981), cert. denied, 456 U.S.
936 (1982) (approving injunction where, after judgments approving partial settlements,
state proceedings would be barred by res judieatal; In re Baldwin-United Corp.,
F.2d (2d Cir. 1985) (upholding power of distriet eourt under All-Writs Aet, 28 U.S.C.
§ 1651 to enjoin states from instituting representative actions that would frustrate
potential settlement of class actions),

58. For example, a class may be defined to exclude automatically any persons who
already have instituted thelr own suit or are members of a pending eclass action.
Depending on the ecircumstances, however, it may be preferable to provide that such
persons will be members of the class or that they will be members unless they opt out
under Rule 23{(e)(2). See In re Federal Skywalk Cases, 95 F.R.D. 483 (W.D. Mo, 1982),
(certifying a Rule 23(BW3) class with respect to claims arising from hotel disaster after
court of appeals had vacated a class certification under Rule 23(bN1)).
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§ 32.23 Pretrial Hearings MCL 2d°

rulings on eritical evidentiary questions permit the trial to be conducted more efficiently
and effectively. Often, however, the court cannot rule definitively, if at all, on such
matters except at trial, after taking into account the other evidence and the posture
of the parties at the time,14 If pretrial rulings are made, the court should indicate
whether they are final (intended to preclude renewal at trial of the offer of evidence
or the objection) or are conditional (intended for guidance, but requiring a formal
renewal at trial as a condition to any eclaim of error).
32.24 Discovery.l5

Pretrial discovery in eriminal cases, compared to that available in civil litigation,
is limited. Fed. R. Crim. P. 16 provides a procedure for obtaining production of certain
documentary matters, generally only those documents that the party expects to offer
as evidence in chief.18 A motion for a bill of particulars under Rule T(f) is similar
to eontention interrogatories in civil cases, but far more restricted, The parties have
no right to take depositions for discovery purposes; however, under Fed. R, Crim. P.
15, "in exceptional eircumstances" the court may permit a party to take the deposition
of one of its own witnesses in order to preserve the testimony for trial.l7T The parties
have no right to obtain in advance of trial the names of their adversaries' witnesses,
excepl to the extent provided in Rule 12,1 when an alibi defense is raised. Under the
Jencks Act, 18 US.C. § 3500, the defendants are entitled to production of statements

made by prosecution witnesses, but only after eompletion of the direet examination of

14. For example, the balancing of probative value and prejudicial effect of a prior
convietion under Fed, R. Evid. 609%a) involves a consideration of the defendant's
testimony at trial. Acecordingly, a pretrial ruling that a conviction may be admissible
for impeachment purposes is not reviewable on appeal if the defendant decides not to
testify. See Luee v, United States, 105 S. Ct. 460 (1984),

15. Reference: MCL 6.20.

16. Under Rule 16(a)(1)(A,B) the presecution is also required, if requested, to
produce the defendant's prior statements and eriminal record,

17. Also see 18 US.C. § 3503.
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procedures, but question individually those jurors who indicate any prior knowledge
about the case,

As in eivil eases, the court should warn jurors not to read, watch, or listen to
any report about the case. In some cases the jurors must be sequestered to shield
them from exposure to inadmissible, highly prejudicial information—such as a Bruton
confession or a confession that has been suppressed—or to protect them from physical
harm, intimidation, or bribery. The court should communicate to the Marshal as soon
45 possible its decision to sequester: lodging, meals, transportation, and security must
be arranged, and particularly in long trials attention should also be given to such matters
as recreation, family emergencies, medical care, and persenality conflicts, 29

Particularly in long trials, defendants may be willing to stipulate to a jury of
less than 12 under Fed., R. Crim. P. 23(b), Under an amendment to Rule 23, "even
absent such stipulatin.n. If the court finds it necessary to excuse a jurer for just cause
after the jury has retired to consider its verdict, in the diseretion of the eourt a valld
verdict may be returned by the remaining 11 jurors."26 Only a unanimous verdict may
be received in a criminal case,27
32.33 Transcripts.

Expedited transeripts may be valuable to counsel in planning their examination
of later witnesses, to the jurors in refreshing their memory about the testimony, and to

the court in avoiding delays if there are post-trial motions or appeals, However, daily

25. For further guidance regarding sequestration, see the materials in the Judge's
Manual for the Management of Complex Criminal Cases, distributed by the Administrative
Office of the United States Courts In Movember 1982,

26. Prior to the amendment, replacement with an alternate juror during deliberations
had been upheld by appellate courts in protracted criminal cases. See United States
v. Hillard, 701 F.Zd 1052 (2d Cir.), cert. denied, 461 U.5. 958 (1983); United States v,
Phillips, 664 F.2d 971 (5th Cir. 1981], cert. enled, 457 U.S. 1136 (1982).

27, See, eg., United States v. Pachay, 711 F.2d 488 (2d Cir. 1983); United States
v. Morris, L F.2d 483 (10th Cir. 1979).
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§ 33.14 Related Proceedings MCL 2d

Recognizing the desirability of centralized management, the Judicial Panel on
Multidistriet Litigation has regularly transferred antitrust cases for pretrial purposes
under 28 US.C. § 1407, often selecting as the transferee court the district in which
eriminal proceedings have been brought or in which a eivil action by the United States
is pending,1® Cases instituted in a state court may sometimes be removed to federal
court and then included In the multidistriet proceedings.l? If eentralized management
of the entire litigation is impossiple or Impractical, the affected courts should
nevertheless attempt to coordinate proceedings through procedures such as those
described in §§ 20,123 and 31.13.13

Special problems are presented when conduet that is the basis for eivil antitrust
claims is also the subject of criminal or administrative proceedings.l® The eriminal
charges should ordinarily be tried first, not only because of the requirements of the

Speedy Trial Act but also because of disruptions in the normal discovery processes

16. The Panel is not authorized to transfer eriminal cases or eivil antitrust actions
brought by the United States. 28 U.5.C., § 1407(g).

17. Antitrust claims are being brought with increasing (requency under special state
laws that allew damages based on indirect purchases or provide a measure of damages
that in some cases is more favorable than treble damages under the Clayton Act,
Sometimes these claims are made in state court with an express disavowal of any claim
under federal laws, often in an effort to aveid removal and subsequent joinder in
multidistrict proceedings. Whether such eases are subject to removal is not clear.
Co ré Federated Dep't Stores v. Moitie, 452 US. 394, 397 n.2 (1981) (reaching merits
of defense in antitrust action removed from state eourt), with In re Sugar Antitrust
Litigation, 588 F.2d 1270 (9th Cir. 1978) (remanding indireet purchaser claims), cert.
denied, 441 U.5, 932 (1979).

18. Injunctions against the maintenance of parallel actions are rarely permissible as
a means for avolding conflicts. See § 31.32.

19, Indeed, disclosure of a eriminal or administrative investigation frequently triggers
the filing of eivil actions,
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§ 33.32 Issues MCL 2d

a "eontrolling person” is liable;70 and when a "purchase" oceurred. 7l In addition, many
controversies—for example, whether the plaintiffs may proceed on the theory of a "fraud
on the market"T2—will be important in deciding whether individual cases may be
efficiently consolidated for joint trial or whether a case should procesd as a class
action, 73

33.33 Class and Derivative Actions,

At the initial conference the eourt should set a schedule for determining whether
one or more of the cases should proceed as a class action under Fed, R. Clv. P. 23 or
a derivative action under Rule 23.1. Although the comments contained in § Ji—including
the desirability of an early determination of these questions—are generally applicable
and should be consulted, in securities litigation some elarification of the issues and
discovery on the merits of the case will often be needed before these decisions should
be made, Discovery from the representative parties (and even [rom some members of
the putative class) may also be warranted, although the court should assure that such
diseovery Is appropriately limited and not used to harass. See 5§ 30.12, 30.233.

Class Definition. The initial complaint will occasionally inelude some claims—
for example, relianee upon oral misrepresentations or the breach of a "suitability®
standard—that rarely would be susceptible to class action treatment, while including
other claims—such as an omission of a material faet from a proxy statement—that may

well be presented on behalf of a class. The dates when the plaintiffs bought or sold

70, See, EEE.E: Carpenter v. Harris, Upham & Co., 594 F.2d 388 (4th Cir.), cert.

denied, 444 . B6B (1878); Zweig v. Hearst Corp., 521 F.2d 1129 (9th Cir.), ecerf.

denied, 423 U.5. 1025 (1975). =
71. See, eg., Freeman v, Decio, 584 F.2d 186 (Tth Cir. 1978).

72. See, eg., Shores v. Sklar, 647 F.2d 462 (5th Cir. 1981) {en bane), cert. denled
459 U.8, ﬂﬁ!‘ﬁé‘u}; Blackie v. Barrack, 524 F.2d 891 (9th Cir, 1975). —

73. See, eqg., In re LTV Sec. Litigation, 88 F.R.D, 134 {N.D. Tex. 1980), See also
§ 33.33.
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not, 80 petween those who purchased at different times based on different information,51
and between those who seek different relief.B2

Such differences in the situations of various groups of plaintiffs and putative
class members are often emphasized by defendants in opposing class action treatment,
and are sometimes sufficiently significant to justify the court's refusal to certify any
class. Frequently, however, these conflicts, if real, may be resolved by appropriately
limiting the scope of the class or classes which the plaintiffs may represent and perhaps
by creating additional classes or subclasses. For example, the court may define a class
to exclude (or treat as a subclass) those who, as often occurs in complex securities
litigation, are also defendants in the class action or in related litigation, If a subelass
should be formed and no representative of that subclass is a party, the court may direct
notice to the unrepresented class members, giving them time to have a representative
intervene.83  Although, as discussed in § 30.186, unnecessary classes should generally
be avoided, in some securities cases multiple classes or subclasses may be needed to
assure that the interests of all class members are fairly and adequately protected,
particularly during settlement negotiations. For some claims a mandatory class under
Fed. R. Civ. P. 23(b}1) or (b}2) may be formed, while for other claims a class under

Rule 23(b)(3), with the right to opt out, may be more appropriate.B4

BO. See, eg. Curtiss-Wright Corp, v. Helfand, 687 F.2d 171 (7Tth Cir. 1982).

81, Bee, e.g., Weisberg v. APL Corp., 76 F.R.D. 233 (E.D.N.Y. 1977) (plaintiff
cannot represent earlier purchasers); Issen v. GSC Enterprises, 508 F. Supp. 1298 (N.D.
Ill. 1981) (plaintiffs cannot represent later purchasers).

82. BSee, eg., Tober v. Charnita, Inc., 58 F.R.D. T4 (M.D. Pa. 1973) (recision versus
damages).

83, BSee, eg., Hamens v. Horizon Corp., [1979 Transfer Binder] Fed. Sec. L. Rep.
(CCH) 1 ﬁ,’h'ﬁ iﬁ.D.H.&: 1874},

B4. The right of a class member to opt out of a (bX3) class may cure some arguable
conflicts, such as whether recision or damages should be sought.

310






§ 33.34 Discovery MCL 2d

Steps should be taken, especially in multiple litigation, to avolid duplicative
diseovery, as by requiring that plaintiffs in different cases prepare a single set of
interrogatories to be propounded to a particular defendant; and the discovery plans for
cases pending in different courts should be eoordinated, as by establishing a common
document depository and eross-noticing depesitions of common witnesses for use in all
cases, See generally §§ 31.13, 31,31, The court should ascertain at the initial conference
whether claims of the attorney-client privilege are likely to arise during the course of
discovery and, if so, whether such claims may be raised and resolved before they have
any adverse impact on the discovery schedule.8? The court should establish early in
the litigation a schedule for disclosing expert testimony, § 21.481, and should also adopt
procedures to facilitate discovery and use at trial of summaries and computerized data.
See 55 21.446, 21.483. As in other cases, counsel should be expected to stipulate facts
not genuinely in controversy and may be required to develop a joint statement of agreed
{or uncontroverted) facts such as deseribed in § 21.47.

33.35 Court-Appointed Masters and Experts.

Securities cases frequently present complex factual disputes over matters of
accounting, corporate finance, and market analyses. Such disputes sometimes may be
appropriately referred to a speeial master appointed under Fed. R, Civ. P. 51 or to an
expert appointed under Fed. R. Evid. 706. Although the possibility of such an appointment
may be explored early in the litigation, the eourt should usually defer its declsion until
the critical facts have been developed during discovery and the issues have been refined;

at that time, and after study of the reports of the parties’ experts, the judge is better

89, Often the attorney-client privilege will not apply because of the relationship
of the parties, e.g., Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1870), because of
a defense based on advice of counsel or because of allegations of fraud against the
attorney. See In re Grand Jury Subpoena Duces Tecum, 731 F.2d 1032, 1038-42 (2d
Cir, 1984). “Nevertheless, the privilege may protect many items sought during discovery,
and the parties should understand the requirement for describing these items with the
requisite specificity. See § 21.4312.
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the plaintiffs are complaining and the extent to which the evidence that will be presented
to support or contest the plaintiffs' claims will at the same time establish or disprove
discrimination against other employees or applicants.

The class (and any subelasses) should be deseribed as precisely as possible, both
to facilitate planning for discovery, trial, and settlement and to define the persons (and
claims) that will be affected by a final judgment in the case,lll This definition should
be expressed in objective terms to the extent feasible—for example, all female applicants
during a specified time who, like the plaintiffs, failed to meet the employer's height
and waight requirements. If not clear from the description of the class itself, the
nature of the elaimed class diserimination should be indicated—for example, all black
persons employed by the defendant during a specified period with respect to any claim
that they were not promoted during that period to the position of line foreman because
of their race.

Class members are ordinarily not permitted to opt out of a class formed under
Rule 23(bN2). However, the court may permit class members to exclude themselves
from the class, and an opt-out privilege may be appropriate in some cases to avoid
conflicts within a class or to enable class members to pursue individually back pay

claims or elaims of diserimination regarding other employment practices.!l2 To avoid

111. The court is authorized by Fed. R. Civ. P. 23{cl1) to modify a class order prioi
to final judgment., The opportunity to alter a certification ruling when warranted by
further developments in the case does not, however, lessen the obligation to consider
carefully the requirements of Rule 23(a) and (b) at the time of the initial decision on
class certification. See § 30,11. A precise delineation of the issues to be tried is
particularly essential for purposes of res adjudicata. See Cooper v. Federal Res. Bank
of Richmond, 464 U.S. 932 (1984) (related "individual" claims of discrimination not
precluded by a finding of no "elass" diserimination).

112. See Penson v. Terminal Transp. Co., 634 F.2d 989 (5th Cir, 1981).
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company, the defendant should usually be called upon to provide, either in response to
interrogatories or on an informal basis, an identification and general explanation—perhaps
with samples—of the various types of records that contain data possibly relevant to
the issues in the case. After obtaining this information, the plaintiffs may need to
depose or interview Informally the personnel director or other person responsible for
maintenance of these records in order to elarify the nature of the information contained
In these records, how the information is coded or compiled, and how data may be
extracted from the various sources. 1l The parties can then determine the most
efficient and economical method for the company to produce, and the plaintiff to obtain,
the most relevant information. Because many aspects of the company's employment
practices may have some potentlal relevance as circumstantial evidence and various
records may contain information about these practices, judgment is necessary in deciding
what information is most probative and how that information may mest efficiently be
produced, 116

Computerized records. The time and expense of discovery may usually be
substantially reduced if pertinent information can be retrieved from existing computerized
records. Moreover, production In machine-readable form of relevant files and fields
{or even of an entire data base) will reduce disputes over the accuracy of compilations
made from such data and enable experts for both sides to conduet studies using a

commeon Set of data. The parties’ computer experts should informally discuss, in person

115. Employers frequently maintain the same or similar information in different
forms. For example, earnings information may be kept in a personnel file, in tax
records, and in payroll records. Job histories of employees may be determined from
periodic transfer and promotion records, from individual work record cards, or from
personnel liles. The company may also have compiled relevant data regarding its work
force and employment practices for reporting to governmental agencies or for use in
other litigation.

116, Under Fed. R. Civ. P, 26(g) counsel are required to weigh the potential value

of particular discovery against the time and expense of preduction, and under Rule
26(b)(1) the judge is authorized to limit discovery consistent with this principle.
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of class-wide injunctive reliefl2® and then, perhaps after a period for additional
discovery, resolves claims for back pay and other individual relief by the various elass
members.129 In this second stage, the claimants—who, by proof of their membership in
the class, are presumed to have been subjected to the diserimination practiced against
the elass—are permitted to present their individual claims of injury,130 subject to the
right of the employer to raise defenses to those claims that were not resolved during
the stage 1 proceedings, 131 The court sometimes refers the individual claims to a
magistrate or other special master under Fed, R. Civ. P. 53 for hearings and a report,132

Because the stage [ trial is designed to determine the existence or non-existence

128. An immediate appeal from the ruling on injunctive relief is permissible under
28 U.5.C. § 1292(n). Because resolution of claims for individual relief can be an
expensive and time-econsuming process, such an appeal may be desirable as a means for
obtaining early appellate review of a finding of liability. If an appeal under § 1282({a)
is unavailable, the court should consider eertifying its ruling on class liability under 28
U5.C. § 1292(b).

129. The award of attorneys' fees may be deferred until completion of proceedings
for individual relief; an interim award, however, is frequently made after a grant of
injunctive relief.

130. Courts often require class members to complete information forms disclosing
the critical facts—such as the job bids which they nssert were discriminatorily rejected
by the company—on which their claim of individual injury is based. Class members are
sometimes permitted at this point to opt out of further proceedings in the case to
pursue back pay claims in separate actions; this practice, however, may lead to a
proliferation of individual cases and frustrate later efforts to settle the litigation.

1il. Further severance may be useful at the individual remedy stage. For example,
the court may identify those entitled to relief before the parties proceed with discovery
and possible trial regarding the amount of damages. As to whether the amount of
damages each class member has sustained must be individually determined or whether
damages may be assessed on a class-wide basis, compare Mitehell v. Mid-Continent
Spring Co., 583 F.2d 275, 283 n.11 (6th Cir. 1978), r:ert!. Elenle?, 441 U5, 922 (1079)
(individual damages must be proved), with Pettway v. American Cast Iron Pipe Co., 494
F.2d 211, 258-63 (5th Cir. 1974) (elass-wide formula permissible),

132. After the coneclusion of evidentiary hearings on individual claims, the master
should submit findings and conelusions on each claim, The master's findings should be
accepted unless "clearly erroneous,”" and only for exceptional cause should the judge
permit additional evidence to be presented on review.
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and sheuld be approached with great caution. See generally § 30.45. If the parties
propose that the court deny class certification and permit settlement of the individual
claims of only the named plaintiffs, the court should require the parties to demonstrate
that the facts as determined during discovery clearly show that the requirements of
Fed. R. Civ. P. 23 are not met and that no special benefits are being obtained for the
plaintiffs or their counsel for abandoning the class claims,13% As discussed in § 30.45,
settlement negotiations in class actions should ordinarily be deferred until the court
has ruled on class certification; In employment discrimination litigation, the parties
should explore settlement possibilities as the case proceeds toward trial after the
certification ruling, and, if those initial efforts are unsuccessful, they should renaw
their discussions after the stage I trial.l138 Indeed, the parties have settled many
employment discrimination cases while awaiting a decision from the trial or appellate
court,

Terms. Settlements in discrimination cases frequently involve both-general changes
in the company's employment practices that will prospectively affect all employees and
special provisions benefiting only members of the class, such as immediate reinstatements,
preferential treatment in future vacancies, remedial seniority, and back pay. The parties
should, however, be cautious when negotiating class settlements that may provide persons
not shown to have been vietims of discrimination with special benefits whieh may
adversely affect other employees who never benefited from any diseriminatory practices;

inclusion of sueh provisions in the settlement may result in "reverse discrimination”

133. The court may conclude, particularly if members of the putative class may be
aware of the litigation, that the class should be notified of the proposed settlement
and given an opportunity to intervene to pursue the class claims.

136. As discussed in § 23.11, any involvement by the trial judge in settlement
discussions must not be allowed to affect the judge's impartiality in considering the
fairness to the class of a proposed settlement or, if no settlement is reached, in deciding
the merits of the case at trial.
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a procedure similar to that described in § 21.47 for developing a joint statement of
uncontested and contested facts,
33.62 Defining the Issues.

The typleal patent case involves a number of separate, but related, claims and
defenses. In addition to seeking injunctive relief and damages for the alleged
infringement, plaintiffs often assert eclaims of unfair eompetition, wrongful business
interference, and other similar torts. Defendants may plead speclally several of the
statutory bars under 35 US.C. §§ 102 and 103 or other sections of title 35, as well
as assert misuse of the patent or other equitable defenses and counterclaim for vielations
of antitrust laws. Although a sufficient basis for these contentions may exist for
purposes of Fed. R. Civ. P. 11, many of them usually prove to be without merit and
are abandoned by the time of trial.

Under the prodding of the court, counsel may be willing to drop the less serious
of these contentions at the time of the initial conference, or at least agree that
discovery on such lssues should be deferred while attention is given to the more
significant issues. Sanctions may be appropriate if counsel refuse, after a reasonable
opportunity for discovery, to abandon unsubstantiated claims or defenses. Some of these
issues may, ol course, also be subject to early resolution under Fed. R, Civ. P. 58.

The court should consider requiring the plaintiff to specily precisely which claims
of the patent have been infringed (and which infringed wantonly or willfully) and
requiring the defendant to identify which of these claims are believed to be invalid or
not infringed. A party asserting Invalidity or non-infringement is required under 35
US.C. § 282 to identify "at least thirty days before the trial" other patents, publications,
inventors, or users to be relied upon to show anticipation or the state of the art; the
court may, however, conclude that an earlier deadline for this disclosure should be

established.
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through the cooperative efforts of the affected courts and counsel.l42 In sueh
circumstances, techniques such as thoze deseribed in § 31.13 may be used to avoid or
minimize duplicative discovery and potential conflicts in pretrial and trial schedules.

Decisions by other courts invelving the same patent require careful study. A
final decision holding the patent invalid will preclude further efforts to enforce the
patent against others—provided the patentee "had a full and fair chance to litigate"
its validity.143  In such ecircumstances, however, the patentee must be given the
opportunity to demonstrate under the factors outlined in Blonder-Tongue that "in justice
and equity” it should not be collaterally estopped by the adverse decision. Although
a decision upholding the validity of the patent will not bar a new defendant from
attacking the patent and, indeed, i5 not necessarily binding even on the same court
under the doctrine of stare decisis, the decision is nevertheless entitled to appropriate
weight in a subsequent case--this weight depending primarily on the degree of similarity
of the prior art and other evidence introduced in the two cases,l44
33.64 Discovery.

Discovery frequently is conducted according to a preseribed sequence of issues,
particularly if severed trials under Fed. R. Civ. P. 42(b) are contemplated. This
approach, however, may cause extra expense and delay il disecovery regarding the priority
issues will involve examination of many of the same witnesses and exhibits as discovery
on the subsequent issues. Moreover, deferral of discovery regarding damages may

complicate efforts to evaluate settlement of the litigation.

142. Often the real parties in interest and the attorneys are the same in all cases,
143. Blonder-Tongue Lab., Ine. v. University of [llineiz Foundation, 402 U5, 313
(1971). This principle applies not only when the first decision helds the patent invalid,
but alse when, after rulings upholding its validity, a decision is subsequently made that
It iz invalld. See Stevenson v. Sears, Reebuck & Co., 713 F.2d 705 (Fed. Cir. 1983).

144. Stevenson v. Sears, Roebuck & Co., 713 F.2d 705, 71l n.5 (Fed. Cir. 1983)

138






§ 33.65 Expert Opinions MCL 2d

33.65 Expert Opinions.

The parties frequently employ twe types of experts in patent cases: technical
experts and patent law experis, Technical experts are persons whose special training
or experience in the applicable technology enables them to express opinions bearing on
the validity or invalidity of the patent--such as the scope and content of the prioe art,
the level of skill in the art, and the obvlousness or non-obviousness of the eclaimed
invention in view of the prior artl46—and on the alleged infringement. Patent law
experts, on the other hand, typically are experienced patent attorneys, patent law
professors, or former officials of the Patent and Trademark Office who are asked ta
express opinions on such legal issues as alleged estoppel arising from the prosecution
of the application for the patent in question, the duty of diselosure to the Patent and
Trademark Office, and whether or not that duty has been violated by particular acts
or omissions during such prosecution.

Early in the litigation the court should set a deadline for the parties to identify
their experts and provide complete information regarding their opinions, typieally in the
form of a written report suitable for adoption by them as their direct testimony. After
review of these reports, the court may conclude--particularly if the differences in the
opinions are not attributable to factual disputes that the court can readily resolve at
trial—that an Independent expert should be appointed under Fed. R. Evid, 706. See
5 21.51. Such an expert may also be valuable if examination of the facilities or
processes of the parties is needed but they are reluctant to provide aceess to their
adversaries' experts.

Consideration may also be given to reexamination of the patent by the Patent

and Trademark Office under 35 U.S.C, § 302, with citations of prior art being furnished

146, See Graham v. John Deere Co., 383 US. 1, 17-18 (1966),
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be given special ﬂth.=,nh'1:|u'1,1‘1=E and the precedential value of earlier opinions by other
courts should be scrutinized. Appellate review may, and often should, be obtained prior
to resolution of all issues by invoking the provisions of 28 US.C. § 1292(c)1) (interlocutory
appeal from orders granting or denying preliminary injunctions), 28 US.C. § 1292(e)2)
{judgments in patent infringement cases appealable if "final except for an accounting”),

and Fed. R. Civ. P. 54(b). Review is not available, however, under 28 US.C. § 1292(b).

148, See, eg., Weinar v. Rollform, Ine., 744 F.2d 797 (Fed, Cir. 1984} {(guidelines
for instructions and interrogatories), cert. denled, 105 5. Ct. 1844 (1985).
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for all participants to act in a timely and responsible manner throughout the pretrial
proceadings and at trial.

Sanctions may, however, have disruptive effects upon the proceedings.d Imposition
of sanetions after problems have arisen is not a substitute for ecareful planning at the
outset or for continuing review and supervision as the case progresses. Indeed, one of
the objectives of the management plan In complex litigation should be to minimize the
need for and severity of sanctions. To accomplish this goal, clear timetables should
be established in an appropriate order disseminated to all affected attorneys, which
provide adequate time for the necessary actions to be taken if counsel proceed diligently
and even make allowance for unanticipated problems; such schedules should be menitored
by lead or liaison ecounsel before deadlines occur, The court should also review
periodically with counsel the progress of discovery and other pretrial proceedings and,
if merited, make appropriate revisions in the schedules.

The availability of sanctions provides no justification for a lack of cooperation
and professional courtesy by counsel, Most discovery disputes ecan and should be resolved
voluntarily without resort to the court, For example, attorneys should ordinarily ask
opposing counsel whether they have reasons for delay before filing a motion to compel
delinquent answers to interrogatories and should attempt to resolve such questions as
the date and place of depositions without seeking a protective order. Counsel should
also exercise restraint in filing motions for sanctions, and should understand that such

motions are themselves subject to the requirements of Fed, R, Civ, P. 11,

4. The litigants' attention may be diverted from the merits of the case while the
court considers the need for and type of sanction. Moreover, a motion for sanetions, if
not the penalty imposed, may result in personal antagonism that can destroy the spirit
ol cooperation and mutual respect that is needed in the case and may lead to a series
of similar motions for sanetions as the case proceeds.
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