CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Voting in a Primary Election at Seventeen
If Eighteen by the General Election
Smith v. Husted (George C. Smith, S.D. Ohio 2:16-cv-212)

A federal complaint challenged a state secretary of state’s advisory
that a law permitting seventeen-year-olds to vote in a primary elec-
tion if they will be eighteen by the time of the general election did not
apply to a presidential primary election because voters in the state’s
presidential primary election are not voting for a nomination but are
voting for delegates to a convention. The federal judge abstained
from a ruling on the merits because of pending state litigation over
interpretation of the relevant statute. The state court ruled in favor
of the federal plaintiffs’ position.
Subject: Voting procedures. Topics: Primary election; matters

for state courts; laches.

On March 8, 2016, one week before a presidential primary election, six moth-
ers of minor voters and the Bernie Sanders presidential campaign filed a fed-
eral complaint in the Southern District of Ohio challenging “a new interpre-
tation of the Threshold Voter Law [which allows 17-year-olds to vote in pri-
mary elections if the voters will be 18 at the time of the general election], stat-
ing that, ‘In presidential primary elections, a 17-year-old voter is not permitted
to vote for presidential delegates, because delegates are elected and not nomi-
nated.” That day, Judge George C. Smith set the case for a conference call on
March 9.2

At the conference, Judge Smith and the parties agreed that expedited brief-
ing would conclude by March 11 and be followed by a ruling without oral ar-
gument.’ The plaintiffs filed a motion for a temporary restraining order and a
preliminary injunction on March 10.*

On March 11, Judge Smith decided to abstain from ruling on the injunc-
tion motion because of pending litigation on the same question in state court.”
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He rejected the argument by Ohio’s secretary of state that the federal action
should be barred by laches; the secretary’s argument that the injunction would
prejudice threshold voters whose presidential primary votes had already been
rejected was not prejudice against the defendant.® Following relief granted the
plaintiffs in state court,” they voluntarily dismissed their federal case.®
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