CASE STUDIES IN EMERGENCY ELECTION LITIGATION

2020 Ballot Petition Signature Requirements
in West Virginia
Wilson v. Justice (Thomas E. Johnston, 2:20-cv-526) and
West v. Warner (Irene C. Berger, 2:20-cv-570) (S.D. W. Va.)

Southern District of West Virginia district judges denied 2020 in-
dependent candidates relief from West Virginia’s ballot petition
signature requirements. Independent candidates for President and
governor argued that the requirements were too onerous, especially
during a global infectious pandemic.

Subject: Getting on the ballot. Topics: Getting on the ballot;
COVID-19; laches; interlocutory appeal; case assignment.

Prospective independent candidates in the 2020 general election were unsuc-
cessful in persuading judges in the Southern District of West Virginia to re-
lax West Virginia’s ballot petition signature requirements.

Gubernatorial Candidate

A prospective independent candidate for governor filed in the Southern Dis-
trict of West Virginia a federal complaint against West Virginia’s governor
and its secretary of state on August 4, 2020, challenging West Virginia’s bal-
lot petition signature requirements for independent candidates in light of
social distancing made necessary by a global COVID-19 infectious pandem-
ic.! Nearly two weeks later, the plaintiff filed a motion for a temporary re-
straining order and a preliminary injunction.’

On the next day, Chief Judge Thomas E. Johnston set the case for a tele-
phonic status conference on Friday, August 21.° At the five-minute confer-
ence, Judge Johnston set the case for a hearing on Monday.*

The courthouse was mostly closed in the spring because of the pandem-
ic.’ But it was mostly open in August.® Because Chief Judge Johnston ob-
served evidence of community transmission, he mostly closed the court
again in September.” Because the hearing in this case was in August, howev-
er, it could be held in the courtroom.® The hearing was open to the public,
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but it was not attended by very many members of the public.” Participants
were required to wear masks, except when speaking. '
At the hearing, Judge Johnston denied the plaintiff immediate relief."
The primary basis for Judge Johnston’s ruling was laches.” Judge John-
son found other reasons that the requested relief would cause the state hard-
ship and be detrimental to the public:
Issuing Plaintiff’s proposed injunction would not permit sufficient time
for county boards of ballot commissioners to prepare ballots for printing
and meet the September 18, 2020 ballot mailing deadline. Moreover, reduc-
ing the number of valid signatures at this stage could expand the pool of in-
dependent candidates and require more signature verification efforts on the
... part of county officials. Finally, placing Plaintiff on the ballot would de-
prive the public of proper enforcement of West Virginia’s election laws and
potentially result in disparate treatment of other prospective candidates
who did not satisfy the signature gathering and deadline requirements."

Presidential Candidate

On Friday, August 28, Kanye West, a prospective independent candidate for
President, filed in the Southern District a complaint against West Virginia’s
secretary of state challenging his disqualification for the ballot as a result of
the invalidation of about half of his ballot petition signatures.'* On Monday,
West filed a motion for a preliminary injunction."

Judge Irene C. Berger issued an order on Monday requiring prompt ser-
vice on the secretary and a response to West’s motion by September 8.'¢

Unsuccessful Consolidation

On September 3, the governor and the secretary moved to consolidate the
two cases or transfer the second case to Judge Johnston."” Judge Berger had
made consideration of the preliminary injunction motion a priority, but the
consolidation motion created a small delay.'® Judge Berger declined consoli-
dation six days later."” The first case arose because an insufficient number of
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signatures were collected; the second case arose because an insufficient num-
ber of signatures were deemed valid.*® In addition, because Judge Johnston
had already ruled on an injunction motion in his case, the cases were in dif-
ferent procedural postures.

Judge Berger’s Decision

Because the facts were not in dispute, a hearing on Wesst’s injunction mo-
tion was not necessary.”” Even if the pandemic had not made proceedings
challenging, Judge Berger probably would not have deemed a hearing neces-
sary.”® She denied West a preliminary injunction on September 14, finding
reasonable West Virginia’s methods for validating ballot petition signa-
tures.*

West filed on September 15 a notice of appeal” and on September 16 a
motion to stay his claims for declaratory relief pending interlocutory ap-
peal.?® On October 18, the court of appeals denied a motion to expedite the
appeal.” On September 21, Judge Berger denied the stay motion, finding that
appellate review of the injunction decision would be unlikely to affect the
merits of the remaining claims.?®

On September 28, the court of appeals granted West’s voluntary dismis-
sal of the appeal,” and Judge Berger granted his voluntary dismissal of the
case.

Voluntary Dismissal of Judge Johnston’s Case

Following Judge Berger’s lead, Judge Johnston denied the consolidation mo-
tion on September 23.%' Judge Johnston granted a voluntary dismissal on Oc-
tober 14.%
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