CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Nullification of an Absentee Ballot
Witness Requirement
During a Global Infectious Pandemic

League of Women Voters of Virginia v. Virginia State
Board of Elections (Norman K. Moon, W.D. Va. 6:20-cv-24)

During the global COVID-19 infectious pandemic, seven weeks be-
fore a primary election, a district judge approved a consent decree
that nullified the witness requirement for absentee ballots in the
election. Later, the judge approved a similar consent decree for the
general election.

Subject: Absentee and early voting. Topics: COVID-19; absentee
ballots; intervention; primary election; attorney fees.

In light of the global COVID-19 infectious pandemic, the League of Women
Voters of Virginia and three voters filed a federal complaint in the Western
District of Virginia’s Lynchburg courthouse on Friday, April 17, 2020, seek-
ing relief from a witness requirement for absentee ballots.! On Tuesday, the
plaintiffs filed a motion for a preliminary injunction.” Judge Norman K.
Moon set the case for a telephonic status conference on April 24.°

At the conference, Judge Moon granted the plaintiffs’ unopposed motion
to expedite briefing and set the case for hearing on May 4.* The parties
agreed that witness testimony would not be necessary, and the hearing also
was held by phone rather than by video.’ Judge Moon knew that he would
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have to reach a decision before election officials started mailing out absentee
ballots, and his chambers prioritized this case over other matters.®

On April 29, Judge Moon granted a political party’s motion to intervene
in defense of the witness requirement, and he denied motions to intervene by
voters in defense of the requirement.’

Leaving the preliminary injunction motion pending, on May 5, Judge
Moon approved a consent decree partially resolving the case.® The decree
stated that voters in the June 23 primary election who did not believe that
they could safely have their ballots witnessed did not have to do so, and no
ballot would be rejected for lack of a witness.’

In ordinary times, Virginia’s witness signature requirement may not be

a significant burden on the right to vote. But these are not ordinary times.

In our current era of social distancing—where not just Virginians, but all

Americans, have been instructed to maintain a minimum of six feet from

those outside their household—the burden is substantial for a substantial

and discrete class of Virginia’s electorate.'

Judge Moon set the case for a bench trial beginning May 19, 2021." The
plaintiffs withdrew their preliminary injunction motion on May 13, 2020,
filed amended complaints on June 19" and July 17, and then filed a new
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preliminary injunction motion on July 24." On August 21, Judge Moon ap-
proved a second partial consent decree relaxing the witness signature re-
quirement for the November 3 general election.'®

“There remains no dispute that, based on the Census Bureau’s 2018 Cur-
rent Population Survey, over twenty-five percent of Virginians over the age
of eighteen live alone. Nor do the parties dispute that some at-risk popula-
tions are more likely to live alone, such as Virginians over the age of sixty-
tive.”"

One condition of the consent decree was the plaintiffs’ waiving any enti-
tlement to attorney fees accrued up to Judge Moon’s approval of the consent
decree.’

Judge Moon observed that the civility of the parties and the interveners
in this case greatly helped the court manage the time pressure.”
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