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Litigating a Close Election 
Joshua Cole for Delegate v. Virginia State Board of Elections 

(Claude M. Hilton, 1:17-cv-1295) 
and Lecky v. Virginia State Board of Elections 

(T.S. Ellis III, 1:17-cv-1336) (E.D. Va.) 
In an election that would narrowly determine which party con-
trolled the state legislature, a district judge denied a motion to order 
the counting of absentee ballots that were delivered late, allegedly 
because of postal service error. A second district judge declined to 
enjoin certification of a close election after it had been discovered 
that hundreds of voters were given ballots for a different district. 

Subject: Voting irregularities. Topics: Election errors; absentee 
ballots; enjoining certification; intervention; presiding remotely. 

On the day after the November 7, 2017, general election in Virginia, control 
of the commonwealth’s house of delegates would depend on resolution of 
four races too close to call, including the race for District 28’s delegate.1 
Suit by the Candidate 
One week after the election, a delegate campaign for District 28 filed a federal 
complaint in the Eastern District of Virginia’s Alexandria courthouse seeking 
the counting of 55 absentee ballots that were delivered to the Stafford County 
Registrar on the day after the election because of alleged errors by the postal 
service.2 With its complaint, the campaign filed an emergency injunction 
motion.3 The commonwealth’s Republican Party moved to intervene on the 
following day in opposition to the complaint.4 

At a November 17 hearing, Judge Claude M. Hilton granted intervention 
over the campaign’s objection.5 Judge Hilton also denied the campaign re-
lief.6 
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All right. Well, I find that there’s no constitutional implications in-
volved here. The evidence is that these 55 ballots were received the day after 
the election. And, in accordance with Virginia law—which Virginia has eve-
ry right to establish the rules and regulations for an election, these ballots 
were late, and the decision was not to count them. And I find nothing at all 
wrong about that. 

. . . 
And it’s not my business to be involved in writing the state’s rules and 

regulations. Certainly I don’t find anything improper here. And there’s no 
harm.7 
Judge Hilton approved a voluntary dismissal of the case on December 7.8 

Suit by Voters 
Observing that “the current margin is only 82 votes,” three voters filed a fed-
eral complaint in the Eastern District on November 21 alleging that they 
were two of many voters who were improperly given ballots for District 88 
instead of District 28.9 With their complaint, they filed an emergency motion 
for a temporary restraining order and a preliminary injunction against certi-
fication of election results for the district.10 

As evidence developed, it became clear that several hundred voters had 
been assigned to the wrong district; 147 of them voted.11 Determining why 
the voters were misassigned was hampered by the intervening death of the 
registrar who committed the error.12 

Judge T.S. Ellis III, who was away from the courthouse, set the case for 
telephonic hearing on the afternoon of November 22, granting news media 
and the public an opportunity to listen to the hearing in his courtroom.13 At 
the hearing, Judge Ellis granted a motion by the leading candidate’s party to 
intervene, and Judge Ellis denied the plaintiffs immediate relief.14 On the one 
hand, the plaintiffs had not shown a clear likelihood of merits success; on the 
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other hand, there was a potential state remedy for misdistribution of bal-
lots.15 The District 28 election results were certified on November 28,16 and 
Judge Ellis issued an order on November 29 to show cause why the case 
should not be dismissed as moot.17 

On December 6, the plaintiffs filed an amended complaint and a motion 
for a preliminary injunction ordering a new election for the district.18 They 
filed that counsel “seeks to present argument . . . before Friday, December 22, 
2017.”19 On December 8, Judge Ellis informed the parties that he would hear 
the motion, “[t]o accommodate the Court’s schedule,” on January 5, 2018.20 

At the hearing, in response to the plaintiff’s argument that “the only rem-
edy left to cure the constitutional harm is a new election,” Judge Ellis ob-
served, “This losing candidate could have instituted proceedings to have the 
General Assembly address this issue.”21 After not receiving complete, 
prompt, and candid information about coordination between the voter 
plaintiffs and the candidate, Judge Ellis moved on: “Never mind. It’s not ma-
terial to my decision tonight, but remember in the future if I ask a question, 
answer it directly. We don’t have time to play lawyers’ games. Proceed.”22 

At the conclusion of the hearing, Judge Ellis decided not to enjoin the 
swearing in of the Republican victor,23 and Judge Ellis issued an opinion ex-
plaining the result six days later.24 

Plaintiffs have not made the requisite clear showing that the assignment 
of voters to the incorrect house districts and the distribution of ballots asso-
ciated with those incorrect house districts amount to the kind of broad 
gauged unfairness necessary to state a due process claim. Rather, the allega-
tions in the amended complaint attribute these election irregularities largely 
to innocent human or mechanical error in entering the addresses assigned 
to each precinct, and at most, negligence on the part of election officials in 
failing to correct those errors.25 
The court of appeals denied the plaintiffs injunctive relief on January 

10.26 The plaintiffs dismissed the case voluntarily in February.27 
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Control 
Control of the legislature was decided by the results in District 94. Before a 
recount, the Republican incumbent was ten votes ahead,28 but after the re-
count the Democratic challenger led by one vote.29 A panel of three state 
judges decided that an ambiguous ballot should be counted in the Republi-
can’s favor, resulting in a tie vote.30 In a random draw, the Republican in-
cumbent won,31 and the Republican Party controlled the house by a margin 
of 51 to 49.32 

Later, the Washington Post determined that statewide approximately 
6,000 voters had been assigned to the wrong delegate district, including near-
ly 2,600 who actually voted, among whom were more than two dozen actual 
voters left out of the District 94 race.33 
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