CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Denied Complaint for Electronic Overseas Voting
During a Global Pandemic

Harley v. Kosinski
(Brian M. Cogan, E.D.N.Y. 1:20-cv-4664)

An action against election officials in seven states sought electronic
voting for overseas voters during the global COVID-19 infectious
pandemic. The district judge denied the plaintiffs immediate relief,
and the plaintiffs dismissed their case.

Subject: Absentee and early voting. Topics: COVID-19;
Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA);
absentee ballots; class action.

A September 30, 2020, complaint against election officials in seven states
filed in the Eastern District of New York alleged that the states were not do-
ing enough to ensure enfranchisement of overseas voters during the global
COVID-19 infectious pandemic.' The ten plaintiffs, “individually, and on
behalf of all others similarly situated,” sought electronic acceptance of over-
seas ballots.? They alleged, “At present there is simply no mail service in
many countries, while mail is extraordinarily slow returning from others.””
The plaintiffs alleged the district a proper venue because “election officials in
each State at issue here send thousands of ballots through John F. Kennedy
international Airport (“JFK”) to voters abroad, and thousands of ballots re-
turn through JFK.”*

Judge Brian M. Cogan set the case for oral argument by videoconference
on October 13, adopting the plaintiffs’ suggested deadline of October 5 for a
preliminary injunction motion and posting contact information for the pro-
ceeding on the public docket.” Judge Cogan also ordered the plaintiffs to
show cause why they should not bring separate cases against election officials
in each state.® The plaintiffs responded on October 2, “While the laws of sev-
en different States are technically at issue, those laws all produce a single re-
sult: voters abroad cannot return a ballot except through physical mail—and
amid the pandemic, that often means they cannot return a ballot at all.””
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An in-person hearing was out of the question.® Many of the attorneys
would have had to self-quarantine when they arrived in New York, because
of the pandemic.” Judge Cogan found video hearings preferable to audio-
only proceedings when arguments were likely to be pointed, so the judge
could read the attorneys’ facial expressions and the attorneys could read the
judge’s.’® Members of the public could listen in, and everyone was reminded
not to record the hearing."!

Kentucky and Georgia’s election officials argued that Kentucky’s absen-
tee ballots’ possibly passing through JFK was speculative and incidental.'
Ohio’s secretary of state and Wisconsin’s election commissioners argued lack
of personal jurisdiction as they were not the ones who sent out absentee bal-
lots even if the ballots did pass through JFK." Texas’s secretary of state ar-
gued that even if she did send absentee ballots through JFK, that would be
insufficient contact with New York for personal jurisdiction.'* Pennsylvania’s
election officials referred the court to Wisconsin’s personal jurisdiction ar-
gument.”” New York’s election officials argued that the two plaintiffs who
were New York voters did not have standing to bring the suit because they
received their absentee ballots.'

At the hearing, Judge Cogan denied the plaintiffs immediate relief, and
the plaintiffs voluntarily dismissed their action."”
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