CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Whether Absentee Ballots in Minnesota
Mailed by Election Day but Received Later
Should be Counted
Carson v. Simon (Nancy E. Brasel, D. Minn. 0:20-cv-2030)

To accommodate increased voting by mail and poorer than normal
mail service because of a global infectious pandemic, a consent de-
cree in state court allowed for the counting of ballots received up to
a week after election day if postmarked by election day. A federal
complaint filed seven weeks later challenged the state-court consent
decree. The district judge found that the plaintiffs did not have stand-
ing to bring the case. The court of appeals, five days before election
day, disagreed and moreover decided that the plaintiffs were entitled
to relief.

Subject: Absentee and early voting. Topics: Absentee ballots;
Covid-19; interlocutory appeal; intervention; matters for state
courts.

Two prospective presidential electors in the November 3, 2020, general elec-
tion filed a federal complaint in the District of Minnesota on September 22,
2020, against Minnesota’s secretary of state, challenging a state-court consent
decree accommodating increased voting by mail at a time of poor postal ser-
vice and social distancing—made necessary by a global Covid-19 infectious
pandemic—and allowing the counting of absentee ballots received up to a
week after election day if postmarked by election day.! Two days later, the
plaintiffs filed a motion for a preliminary injunction.?

Judge Nancy E. Brasel set the case for a videoconference hearing on Octo-
ber 2, posting contact information on the docket sheet.” On September 28,
Judge Brasel granted an unopposed motion by state-court plaintiffs to inter-
vene.*

Judge Brasel denied immediate relief on Sunday, October 11.” Noting that
the federal case was filed seven weeks after entry of the consent decree, Judge
Brasel concluded that because the plaintiffs’ claims of vote dilution from
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counting too many ballots were speculative and not specific to them, they
lacked standing to bring the suit.°

On October 29, however, the court of appeals determined, by a vote of two
to one, that as candidates the plaintiffs did have standing to ensure accurate
vote tallies.” Although Judge Brasel did not reach the merits of the claims, the
court of appeals decided that the case presented a purely legal question, and it
decided that the secretary had no power to override the legislature by consent-
ing to the decree.® The court of appeals acknowledged that a change in election
rules only five days before the election, while absentee ballots were being
mailed, was disfavored, but it was necessary in this case to protect the consti-
tutional role of Minnesota’s legislature.’

Judge Brasel therefore issued an order drafted by the court of appeals re-
quiring election officials to segregate absentee ballots received after election
day, so that a determination about whether they would be counted could be
made later."

On November 5, two days after the election, Judge Brasel denied an elec-
tion-day motion by the intervening state-court plaintiffs to certify to Minne-
sota’s supreme court a question of whether the federal-court plaintiffs were in
privity with state-court parties bound by agreements supporting the consent
decree."

Judge Brasel issued a stipulated dismissal of the case on December 9.2
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