CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Extending the Deadline
to Receive Absentee Ballots for Multiple Reasons

Democratic Party of Georgia v. Burkes (W. Louis Sands,
M.D. Ga. 1:18-cv-212) and Democratic Party of Georgia
v. Crittenden (Amy Totenberg, N.D. Ga. 1:18-cv-5443)

Following a morning proceeding three days after an election, a fed-
eral judge signed a consent agreement extending the deadline for
election officials to receive cast absentee ballots. Ballots were mailed
late to voters because of a state court injunction and a hurricane. In
another district in the same state, a consent order similarly extended
the deadline for absentee ballots statewide in a runoftf election.
Subject: Absentee and early voting. Topics: Absentee ballots;

enjoining certification.

A major political party filed a federal complaint in the Middle District of Geor-
gia on November 8, 2018, two days after a general election, seeking a court
order requiring election officials in one county to accept absentee ballots post-
marked by election day and received within three days after that instead of
requiring that they be received by election day.' The complaint alleged that an
injunction benefiting a prospective candidate delayed transmission of absen-
tee ballots until after the statutory deadline.? Further, Hurricane Michael, ar-
riving just after the government holiday of Columbus Day, closed offices,
which performed at diminished capacity even after they opened again because
of lingering disruptions to electricity and telephone systems.’ To top it off, the
complaint alleged particularly poor mail service in the county.*

With its complaint, the party filed a motion for a preliminary injunction.’
Judge W. Louis Sands heard the case on the following morning.® Judge Sands
temporarily enjoined certification of the election and instructed the parties to
return at 2:00 p.m. with additional evidence.” The parties returned with a pro-
posed consent agreement.® Judge Sands granted the party relief:

At the afternoon hearing, Defendants appeared before the undersigned
and did not contest that some voters were, in fact, harmed by the late mailing

of the absentee ballots, and accordingly, consent to the relief requested by the

Democratic Party of Georgia, namely that the Board treat all absentee ballots
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received by Dougherty County that are postmarked by November 6, 2018,
and are received within the three-day period following the election, if other-
wise proper, as valid ballots, and shall count and include those ballots in the
certified election results.’

On November 29, the political party filed a federal action in the Northern
District alleging that some election officials in the state were late in sending
out absentee ballots for a December 4 runoff election for two statewide of-
fices.' The party sought “an injunction requiring Secretary of State Crittenden
to order the Counties to treat absentee mail-in ballots like those sent by mili-
tary voters and overseas voters, counting ballots postmarked by Election Day
and received by the voter’s county within three days following the election.""!
With its complaint, the party filed a motion for a preliminary injunction.'

On the day that the complaint was filed, Judge Amy Totenberg set the case
for hearing on the following day with an order that the parties discuss with
each other before the hearing the feasibility of relief."> On the day of the hear-
ing, Judge Totenberg signed a consent order granting the requested relief.'*

Concerns about absentee ballots are among the allegations in a pending
action in the Northern District more generally challenging Georgia’s oversight
of elections."
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