CASE STUDIES IN EMERGENCY ELECTION LITIGATION

No Remedy for the Malfunction
of a Voter Registration Website
Because the State Provided a Small Remedy

Namphy v. DeSantis
(Mark E. Walker, N.D. Fla. 4:20-cv-485)

A voter registration website malfunctioned on the last day of regis-
tration. A district judge determined that the secretary of state’s rem-
edy of extending the registration deadline by a few hours was inade-
quate, but not so inadequate as to require the court’s intervention.

Subject: Registration procedures. Topics: Registration
procedures; COVID-19.

According to a federal complaint filed in the Northern District of Florida on
October 6, 2020, “On October 5, 2020, the last day to register to vote in the
upcoming Presidential Election, Florida’s online voter registration (‘OVR’)
system crashed, going offline for several hours. This followed several days dur-
ing which the system crashed intermittently.”" Plaintiffs were four organiza-
tions and a person who was unable to register on October 5; defendants were
Florida’s governor and its secretary of state.? With their complaint, the plain-
tiffs filed a motion for a temporary restraining order and a preliminary injunc-
tion extending the voter registration deadline to midnight on the second day
after the requested injunction.” On the next day, the individual plaintiff filed a
voluntary dismissal.*

On the day that the case was filed, Judge Mark E. Walker set it for a tele-
phonic scheduling conference at 8:30 on the following morning.® The case
arose at a time of social distancing made necessary by a global COVID-19 in-
fectious pandemic.® Contact information for the conference appeared on the
public docket sheet.” On the evening before the conference, Judge Walker de-
nied immediate relief, noting that Florida had voluntarily extended the regis-
tration deadline to 7:00 p.m. on October 6 and deciding that no relief was
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necessary before the defendants could be heard.® At the scheduling confer-
ence, Judge Walker set the case for a telephonic hearing at 8:00 a.m. on Octo-
ber 8,° again posting contact information for the proceeding on the public
docket sheet.'” Judge Walker ordered the secretary to make available as wit-
nesses the director of Florida’s Division of Elections and Florida’s chief com-
puter engineer.'' In the event, Judge Walker did not take testimony from live
witnesses, and Judge Walker struck late filings: a declaration of someone who
was unable to register and a spreadsheet of registration data.'?
Judge Walker denied the plaintiffs an injunction on October 9."

Notwithstanding the fact that cinemas across the country remain closed,
somehow, I feel like I've seen this movie before. Just shy of a month from
election day, with the earliest mail-in ballots beginning to be counted, Florida
has done it again. In the final hours of Florida’s voter registration period,
during an election year coinciding with a prolonged and incredibly damaging
public health emergency, Florida’s voter registration website crashed, effec-
tively preventing thousands of potential voters from safely registering to vote
before the midnight deadline.

With the public sounding the alarm, the Secretary of State decided to im-
plement a half measure. She hastily and briefly extended the registration pe-
riod and ordered Florida’s supervisors of elections to accept applications sub-
mitted by the Secretary’s new “book closing” deadline.

The Secretary’s “cure” had at least one major flaw; namely, she did not
notify the public until—at the earliest—after noon on the date of her new
“book closing” deadline. This left less than seven hours for potential voters
to somehow become aware of the news and ensure that they properly sub-
mitted their voter registration applications, all while also participating in
their normal workday, school, family and caregiving responsibilities.
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... So, Some potential voters could not take advantage of Defendant
[Secretary of State] Lee’s October 6th extension, not only because they lacked
notice, but also because the extension was largely limited to working hours. '

But because the secretary did provide a remedy, Judge Walker determined
that he should not.” “This is an incredibly close call, but Florida’s interest in
preventing chaos in its already precarious—and perennially chaotic—election
outweighs the substantial burden imposed on the right to vote.”*¢

The plaintiffs dismissed their case."”
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