CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Unsuccessful Pro Se Challenge
to a Fluoride Ballot Initiative

Espronceda v. Krier (H.F. Garcia, William Wayne Justice,
and Pamela A. Mathy, W.D. Tex. 5:00-cv-1259)

One week after the election, a pro se federal complaint challenged the
passage of a referendum to add fluoride to a city’s drinking water. A
little over a year later, a three-judge district court granted the defend-
ants summary judgment.

Subject: Ballot measures. Topics: Ballot measure; enjoining
certification; pro se party; section 5 preclearance; three-judge court;
case assignment; recusal.

A pro se federal complaint filed in the Western District of Texas on November
14, 2000, sought invalidation of November 7 election results in San Antonio,
which is located in Bexar County, because of opposition to a municipal refer-
endum to add fluoride to the city’s drinking water.! With their complaint, the
plaintiffs filed a motion for a temporary restraining order.>

That same day, District Judge H.F. Garcia denied the plaintiffs a temporary
restraining order for failure to comply with the notice provisions of Federal
Rule of Civil Procedure 65.> On November 28, Judge Garcia denied additional
motions for temporary restraining orders and referred motions for prelimi-
nary injunctions to Magistrate Judge Pamela A. Mathy,* who denied motions
that she recuse herself.’

Reviewing an amended complaint filed on November 21, Judge Mathy rec-
ommended, on December 28, (1) denial of the plaintiffs’ motion for a prelim-
inary injunction and (2) direction that further filings from the plaintiffs not be
accepted without proper certificates of service.®
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Judge Garcia transferred the case to District Judge William Wayne Justice
on May 22, 2001.7 Judge Garcia died on January 16, 2002.® Judge Justice deter-
mined that a pending claim pursuant to section 5 of the Voting Rights Act
required appointment of a three-judge district court, so on July 16, 2001, Cir-
cuit Judge Emilio M. Garza and Western District of Texas Judge Edward C.
Prado were named to join Judge Justice on a three-judge court.’ Circuit Judge
Fortunato P. Benavides replaced Judge Garza, who recused himself."

On August 30, 2001, Judge Justice issued nine orders denying pending
plaintiff motions." Judge Justice issued an additional fifteen orders against the
plaintiffs over the course of four weeks.'> He also issued six orders not adverse
to the plaintiffs”® and an additional order denying a motion for sanctions
against the plaintiffs.*

On January 8, 2002, the three-judge court granted summary judgment to
the defendants.”® “[W]ith all due respect to the plaintiffs’ anti-fluoride jere-
miad, this court is not the proper forum for resolution of the health issues
plaintiff advances. Plaintiffs have still produced no solid evidence that the de-
fendants violated federal election law or otherwise infringed upon plaintiffs’
civil rights.”'¢

The court of appeals dismissed an appeal as having been filed with the
wrong court; the appeal from the three-judge decision should have been filed
with the Supreme Court."”
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