CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Casting Provisional Ballots
in the Wrong Precinct in Florida

Florida Democratic Party v. Hood
(Robert L. Hinkle, N.D. Fla. 4:04-cv-395)

Florida’s Democratic Party sought to enforce the Help America
Vote Act (HAVA) by enjoining Florida from rejecting provisional
ballots cast in the wrong precinct in the 2004 general election. The
case was filed on September 29, and the court issued a preliminary
injunction on October 21. The court ruled that HAVA does not re-
quire the counting of provisional ballots cast in the wrong precinct,
but HAVA does require that the provisional ballots be provisionally
accepted.
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On September 29, 2004, Florida’s Democratic Party filed a federal complaint
in the Northern District of Florida’s Tallahassee courthouse seeking to en-
force the Help America Vote Act (HAVA)' by enjoining Florida from reject-
ing provisional ballots cast in the wrong precinct in the 2004 general elec-
tion.> With its complaint, the party filed a motion for a preliminary injunc-
tion.” Judge Robert L. Hinkle held a telephonic status conference on the next
day.* On the third day, Judge Hinkle set an injunction hearing for October 8.7

Judge Hinkle typically began emergency cases with a telephonic confer-
ence.® In twenty years of private practice, he sent a lot of bills to a lot of cli-
ents, so he was aware of the expenses involved in travel for in-person pro-
ceedings.” Election cases often involve out-of-state attorneys.® His goal at the
status conference was to find out (1) the extent to which the parties had al-
ready communicated with each other, (2) how big an emergency the case
presented, and (3) whether a prompt hearing would be necessary and wheth-
er it would require live witnesses.’
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On October 8, Judge Hinkle permitted a member of Florida’s house of
representatives and a voter to intervene in opposition to the complaint.’
Judge Hinkle decided that HAVA creates federal rights enforceable under 42
U.S.C. § 1983," but Judge Hinkle denied preliminary injunctive relief on the
party’s main argument.”? Florida’s supreme court determined on October 18
that the requirement that provisional ballots be cast in the correct precinct
did not violate Florida’s constitution."

After additional telephonic conferences on October 12'* and 14" and
amicus participation by the U.S. Department of Justice,'® Judge Hinkle issued
a preliminary injunction on October 21."7 He determined that the party had
not shown a likely right for provisional ballots cast in the wrong precinct to
be counted, but it had shown a likely right for provisional ballots cast in the
wrong precinct to be provisionally accepted by poll workers.'® On January 13,
2005, the party voluntarily dismissed its appeal.’

Judge Hinkle converted the preliminary injunction to a permanent in-
junction on February 4.*° On September 1, he awarded the party $33,934.04
in attorney fees, expenses, and costs, reasoning that its partial injunctive suc-
cess merited a 40% reimbursement.”!
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