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FEDERAL COURT WJ).TCH .. 
. BY ANN PELHAM 

Biden Takes Judiciary to Task 
There's no question that politics affects the way 

Congress creates new judgeships. 
For example, despite little evidence of pressing need, 

the states of Utah, Wyoming, Pennsylvania, and New 
Hampshire are each slated to receive a new federal 
district judgeship under a proposed Senate bill. 

That list relates neatly to the home states of four of the 
six Republicans on the Senate Judiciary Committee. 

But talking about the obvious connection violates the 
etiquette of how to deal with Congress, as the federal 
judiciary recently found out-from an angry senator. 

The judiciary has had "nothing but criticism, 
invective, and complaints about the 77 judgeships [we) 
have proposed creating," said Sen. Joseph Biden Jr. 
(D-Del.) at a June 26 hearing of the Judiciary 
Committee, which he chairs. 

"I was personally offended," the senator later told the 
panel of federal judges who testified. '' 1 thought it was 
cheap politics.'' 

Biden 's pique was triggered by news articles quoting 
several federal judges and the head of the Administrative 
Office of the U.S. Courts on the politics of placing 
judgeships. Biden's allocation of new positions differs in 
several instances from the judiciary's requests. 

To Biden, the judges' comments were not a frank 
discussion of political reality, but ''an attempt to 
characterize.She good-faith efforts of this committee in 
ways that mlike it appear to be less than honorable.'• 

The senator even mentioned by name Ralph Mecham, 
director of the Administrative Office. 

''There is a fellow who I really wish. was before us 
today: Mr .�Ralph Mecham,•' said B iden. • 'This guy 
Mecham said sometoutrageous things ... and I didn't 
hear anybody cha�iising him for anything.'' 

In a May 21 speech to the Judicial Conference of the· D.C. Circuit, Mecham spoke
about the way Biden had. 
allocated judgeships with an 
eye toward getting the bill 
passed. ''Virtually every 
Republican on the Senate 
Judiciary Committee received 
an extra judgeship for his 
state,'' Mecham told the 
roomful of several hundred 
lawyers and judges, who 
laughed appreciatively at 
Mecham'sinsight.(See Sen. Joseph Blden Jr. • 'Circuit Conference: At

Work and Play," Legal Times.May 28, /990, Page7.) 
Biden, however, was not amused. He even planned to 

take his criticisms to the floor of the Senate, he told the 
judges at the June 26 hearing, "absent an apology from 
the [Judicial Conference]." 

By the next day, Mecham had sent a letter to the 
senator that included an apology. Biden did not raise the 
dispute on the Senate floor. 

For the judiciary-which traditionally tries to avoid 
such public politicking-this spat is yet another in a 
series of troublesome encounters with Congress. The 
two branches have maintained a working relationship, 
but not without considerable strain. 

Biden jolted the judges into a more outspoken posture 
earlier this year when he proposed refonns designed to 
streamline the way federal courts handle civil cases. 
Most judges felt Congress was trying to micro-manage 
the judiciary-and said so, often quite bluntly. 

The judges were so worried about the measure that 
Chief Justice William Rehnquist, in a highly unusual 
move, invited Biden to his Supreme Court chambers, the 
senator related last week. Biden agreed to delay the bill 
for four months so that Senate staff members could work 
with judiciary officials on a compromise. The 
compromise bill was introduced in early May. 

But the judiciary remains unhappy with the 
case-management legislation, which emphasizes limits 
on discovery, deadlines for resolving motions, and firm 
trial dates. Judges note as well that the civil reform bill 
does nothing to change what many see as the big�es.tcause of civil delay-the crush of drug-related cnmmal 
cases that Congress has encouraged prosecutors to bring 
in federal court. 

At the June 26 hearing, Senior Judge Robert Peckham 
of the Northern District of California, who chaired a 

special task force on the bill, testified that the judiciary's 
position is to "disfavor" the legislation. Peckham said 
judges are concerned when Congress gets involved in 
• 'procedural matters that go to the core of the 
perfonnance of their judicial function."

What the judges prefer is time to implement their own 
14-point case-management program, which was hastily

drafted this spring in an effort 
to head off Biden 's more 
aggressive proposal. 
Peckham conceded that the 
judiciary is still learning 
about case management, but 
said judges are now working 
more diligently to reduce 
costs and delay. 

"We have just not had the 
;l(i!:� data that we need in order to 

'.1:i( make some of the value 

J d R bert Peckham judgments about the use ofu ge O judicial time and about the 
effectiveness of some of the programs that we have," 
Peckham testified. 

Biden, however, is eager to pass the legislation, which 
is combined with a measure providing 77 new 
judgeships. He has strong backing from his committee. 

Even Sen. Orrin Hatch CR-Utah), who has called the 
bill an ''intrusion•' into the workings of the judiciary, 
has agreed to support it. Hatch cited a sunset provision, 
added at his request, that means the legislation will 
expire in several years. He did not mention the new 
judgeship for the U.S. District of Utah, which is not 
ranked among the busiest in the country. 

In the full Senate, too, Biden appears to have the votes 
he needs. And, as the senator made clear to the federal 
judges, that's what counts. 

"You judges seem to_think that you make a 
recommendation, and that is the same as an order,'• 
Biden said. 

"In this place, it is a recommendation," he went on. 
''Your recommendation is nothing more, nothing less 
than a recommendation. It is given no more weight and 
no less weight than a recommendation coming from the 
executive branch, nor should it be." 

Almost a Sentencing Panel 
By this fall, when it tries ·again to write guidelines for 

sentencing corporations convicted of criminal activity, 
the U.S. Sentencing Commission will have a full 
contingent of seven voting members. 

The panel has been hobbled for more than two years 
by vacancies, with only four slots filled for the past 
several months. But the Senate June 29 confirmed a 
federal judge and two lawyers as commissioners. 

U.S. District Judge A. David Mazzone of the District 
of Massachusetts, 62, was both a state and federal 
prosecutor before then President Jimmy Carter named 
him to the federal bench. 

Julie Carnes, 39, has been an assistant U.S. attorney 
in the Northern District of Georgia for 12 years. Michael 
Gelacak, 48, spent several years working for Sen. 
Joseph Biden Jr., including a stint as staff director of the 
Senate Judiciary Committee, before joining the D .C. 
office of Columbia, S.C. 's McNair Law Firm in 1987. 

Mazzone will continue to serve as a judge and will not 
receive additional pay for his work for the sentencing 
panel. However, Carnes and Gelacek will be full-time 
commissioners, paid $102,SOO a year. 

HALLWAY TALK •. , A. Raymond Randolph of 
the D.C. office of Philadelphia's Pepper, Hamilton & 
Scheetz is headed for Senate con.finnation to a post on 
the U.S. Counof Appeals fortheD.C. Circuit. Once 
Randolph and another nominee, U.S. District Judge 
Karen Henderson of the District of South Carolina, are 
on board, the 12-memberD.C. Circuit will have no 
vacancies .... Recently, the D.C. Circuit has been 
issuing 10 or more opinions a week, up from the six or so 
that is typical during the rest of the year. The 
judges-and their clerksrare clearing the decks for the 
summer. Still pending: Uni�ed States v. Oliver North.

• 'Federal Court Watch'' appears alternately in this
space with "Superior Court Watth." 
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Pact Reached to Cut Costs on Federal Civil Case~ 

Sen. J06eph Bideo 

By Charley Roberts I gaged in a lot of productive discussions f 
()(JiJy}oiAmarS/djJ R1pm" over the past two months," said Robert ! 

WASHINGTON R tat' f , Feidler, legislative director for the Ad· I 
, . - epre.sen ives 0 ~ ministrative Office of the U.S. Courts. j 

the. Se,nate Jud1ci~ Committee and the i "We are much closer today than we were 
nation ~ federal JUdg~s have re:'che~ a two months ago." 
t~ntat1ve co!"pro~tse on. legts1atton The judges' prime concern, as ex~ 
aimed at curbrn~ the mcreas!n.g costs and pressed last March by Chief Judge Au· 
delars m r7solvmg federal civil cases, ac- brey E. Robinson Jr. of the U.S. District 
cord1~g.to mforme~ source~. . Court for the District of Columbia, was 

.Judiciary Committee Chamna.nJoseph i that the bill is "extraordinarily intrusive 
B:1den plans ~o mtroduce a re~tsed v~~ I into the internal workings of the judicial 
s1~n of the bdl today, a committee aide ; branch." 
said. ' But while the negotiations have been 

Also today, the executive committee I going on, the Judicial Conference has 
of the Judicial Conference is scheduled to · moved toward adoption on its own of 
review the changes worked out dunng some of the provisions of the Biden bill. 
the closed,-door negooa~ons.. In late April, it approved by a special mail 

Both sides are optlm1s~1~ that the , ballot a 14-point case-management pro
changes will .enable ~he Judicial Confer· gram. but without specifying what would 
ence: the. pobcy·ffi'.'kmg 00'.ly of the. f7d· 1 be in each plan. 
era) JUd!Clal'Y· to withdraw its opposition Biden's original bill was based on can-
to ;,he bill. . sensus recommendations last October of 

I think the B1den people have en· a task force of corporate general coun
sels, insurance~industry attorneys, plain- . 
tiffs' trial la¥fYerS and consumer activists ! 
brought together by Biden. 

Friday, May 18, 1990 

It mandated that each federal district 
court develop a comprehensive plan to 
reduce costs and delays. The plan is to 
include such features as development of 
tracks or timetables for discovery based 
on the complexity of the case, the setting 

1 

•

1 

of early and finn trial dates, assignment 
of a single judge to a case to manage its 

: progress, and increased use of a1tema
. tive dispute resolution. 

'Principles' and 'Guidelines' 

The revised biJt still requires·each dis .. 
trict to develop a plan, but it no longer 
mandates what shall be in it. Instead, 
those features are listed simply as "prin
ciples" and "guidelines." 

For the most part, said a Senate aide, 
it's just changing a few words. 

But there are some concrete changes 
in the bill. For example, the original bill 
diminished the role played by U.S. mag
istrates in pre·trial matters. The revised 
biU restores the magistrates• traditional 
role. That was a specific criticism raised 
by Robinson when he testified on the bill 
in March. 

The bill also stretches out the time al
lotted for developing the plan from one 
year to three. 

Still unresolved, however, is whether 
records revealing the paf;e at which indi~ 
vidual judges process their caseload will 

be open to the public. The original bill about 20 of those judgeships. 
would have made the information public, But Feidler said the revised t 
but a number of judges have expressed contain a number of additional 
concern about how such data might be "close to 75." 
used. The bill also is expected to co 

Although the compromise reportedly number of housekeeping measure 
doesn't cover that issue, the judges may terest to the judiciary. The Judici: 
decide to support the bill anyway. ference has a laundry list of the 

"If Biden does throw Jn a substantial ~ would build further support fort)·, 
judgeship bill, and other matters of sub-
stantial interest to the judicial branch," 
said Feidler, "that would influence the 
judges' decision.'' 

For example, the Judicial Conference 
has requested 76 additional circuit and 
distrlct iudSles, Biden orevioustv said he 
would introduce a separate bill to create 

llll1r tos Jl.ngrlta lluily Jou!11lll 
..,. T-



Monday, July 23, 1990 THE NATIONAL LAW JOURNAL 5 

Senate Sets Its Sights on Delays in Civil Trials 
BEFORE CONGRESS escapes the humidity of Au
gust in Washington, D.C., the full Senate appears 
likely to get the opportunity to act on legislation 
designed to reduce costs and delays in civil litigation 
in the federal courts. · 

The legislation is high on the agenda of Sen. Joseph 
Biden, D-Del., chairman of the Senate Judiciary 
Committee, which is expected to send the proposed 
reforms to the Senate floor this month. 

The blll, a revised bipartisan proposal introduced 
May 17 by Senator Biden and his committee's rank
ing minority member, Sen. Strom Thurmond, R-S.C., 
is in response to a study released last year by the 
civil litigation project of the Foundation for Change, 
a research organization that examines and promotes 
programs on complex public policy issues. Senator 
Biden is honorary chairman of the organization. 

The results of the nationwide study, conducted by 
Louis Harris and Associates, were released in April 
1989. The study found that the costs of preparing and 
litigating a lawsuit have become "excessive" in 
many cases and this, in turn, limits access to the 
courts by ordinary citizens and gives an unfair ad
vantage to those with greater legal resources. 

Discovery abuse was singled out as the most im-

•Government lawyer morale erodes. 

• n more federal judgeships approved. 

concerns, says David Sellers, spokesman for the 
conference. 

The Biden-Thurmond bill would require each dis
trict court to develop and implement a plan within 
three years to reduce expense and delay in civil 
cases. These plans would have to include an advisory 
group of attorneys and litigant representatives 
which would assess the court's civil and criminal 
dockets and recommend ways to reduce costs and 
delays. 

Early, firm trial dates and deadlines for filing and 
deciding motions and controlling discovery also 
would be part of reform plans. And each court would 
be required to make semiannual public reports of 
judges who have motions under consideration and 
bench trials submitted for more than six months and 
cases pending more than three years. 

portant cause of the problem and inadequate judicial 
case management as a principal cause of inflated 
costs. 

Both the Judicial Conference and the American 
Bar Association's board of governors oppose the 
mandatory nature of the bill's proposals. 

Senator Biden's original proposals for addressing 
these problems attracted strong opposition from the 
Judicial Conference of the United States. His revised 
legislation, while still opposed by the judicial policy
making group, incorporates some of the conference's 

At a recent hearing on the bill, Judge Robert F. 
Peckham, chairman of the conference's subcommit
tee on the Civil Justice Reform Act of 1990, warned 
that the mandatory nature would hinder a judge's 
Continued on page 7 

Continued from page 5 I 
ability to manage his or her docket and 
might intrude on procedural matters · 
that are properly the province of the · · 
judiciary. 

La.st April, the conference approved 
its own 14-point plan to assess and ad
dress costs and delays in every district 
court. 

"There will always be some prob
lems with Congress telling the courts 
how to go about their business," Mr. 
Sellers said. "On the other hand, the 
conference has thanked Sen. Biden for ; 
raising the consciousness of the courts I 
to these problems in civil litigation." I 

I -•n•••+1ru11-- I 
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FEDERAL COURTS 

BY STEPHEN B. MIDDLEBROOK 

Biden Bill Puts Cases on Fast Track 
Law Would Be Good Management, Not Micromanagement 

T 
he Senate Judiciary Com· 
mittee will vote during July 
on a bill whose goals would 
seem unobjectionable: the 
reduction of transaction costs 
and delay in civil litigation 

in the federal courts. 
Unfortunately, the subjects of the 

proposed legislation - federal judges 
- are objecting. Indeed, judges have 
been the bill's most vocal critics, ar· 
g-uing that Congress should not tin· 
ker with the procedures at play in 
their courts. 

The criticism is misplaced. The bill 
is not about tinkering, and it is not 
about "micromanagement" (as 
judges also have charged). Rather, 
legislators are pursuing a modest but 
eminently sensible goal; to encour· 
age judges to adhere to the judicial 
equivalent of sound business plan· 
ning principles. 

When Sen. Joseph Biden Jr., D· 
Del., lirst introduced his proposal 
this past January - drawing on a 
Brookings Institution task force 
study written by representatives of 
wide·ranging and divergent interests 

criticism from the judiciary was 
most intense. The Judicial Confer· 
ence, the policy arm of the federal 
judiciary, put its opposition on the 
record. 

In response, Bidenjoined with Sen. 
Strom Thurmond, R-S.C., to submit a 
new bill, S. 2648, in May. The new 
proposal sought to accommodate the 
judges' concerns by, for example, 
transforming some of the more de· 
tailed original requirements into 
broad principles and guidelines. 

As a result, the American Bar As· 
sociation, which had opposed the 
original Biden bill, has now endorsed 
the general principles renected in 
the new bill. The ABA has specili· 
cally expressed support for Congress' 
intent that federal district courts 
develop plans to reduce cost and de· 
.ay by taking into consideration the 
ruidelines set out in the bill. (Al· 
:hough the ABA recommends further 
~hanges in the legislation, it has not 
indicated that failure to adopt its 
proposed changes would result in 
withdrawal of its support.) 

JUDGES DIG IN 
In contrast, the Judicial Confer· 

ence has dug in. Its representative 
told the Judiciary Committee on 
J~ne 26 that the organization re· 
mains opposed to the bill because the 
legislation is "an intrusion into 
matters that should remain the pro· 
vince of the judiciary." 

Why the judges have taken such a 
1ard line to such a benign piece of 
.~gislation is puzzling - especially 
>ecause the bill really does have 
1ignificant potential to reduce waste 
1nd delay in litigation, an unassail· 

able goal that most judges support 
most of the time. Perhaps the prob· 
!em is that the judges are seeing the 
ghost of legislative intrusion into 
judicial independence. In fact, all 
that is really being advocated is a 
framework within which an indepen· 
dent judiciary could become more 
accountable and efficient, 

S. 2648 would require every U.S. 
district court, in consultation with a 
local advisory group, to develop a 
civil justice expense and delay re· 
duction plan. The advisory group 
would assess the court's civil and 
criminal dockets, consider the de· 
mands made on the court and the lo· 
cal resources available to meet these 
demands, and develop a plan - sub· 
ject to review by a variety of judicial 
actors - for optimal use of these re· 
sources. In the world outside the 
courtroom, this is known as 
straightforward business planning. 

The bill contains guidelines, re· 
necting case-management principles, 
that many judges already use with 
considerable success. These judges 
have demonstrated that it is possible 
to manage the litigation process ef· 
ficiently without sacrificing foir 
treatment of individual cases. Biden 
and the bill's backers seek to in· 
stitutionalize some of the judiciary'• 
proven case·management tech· 
niques. 

One of these techniques is early 
judicial involvement in discovery 
planning and case control. In adopt· 
ing this approach, the bill would seek 
to stimulate early case settlement 
thus reducing the common practice of 
eve·of·trial settlements, which re· 
suits in much greater costs. Because 
95 percent of all federal civil cases 
settle rather than go to trial, the ef· 
feet of earlier settlements could be 
substantial. 

NUTS·AND-DOLTS 
DISCOVERY 

This technique, pioneered by Sen· 
ior (formerly Chief) Judge Robert 
Peckham of the Northern District of 
California, focuses lirst·stage dis· 
covery on a dispute's nuts and bolts. 
The facts obtained in this initial 
wave of discovery can enhance 
meaningful settlement discussions. 
!funder this approach the parties fail 
to settle, they may proceed to full 
discovery. 

The bill also would require judges 
to set target dates for deciding mo· 
lions. Currently, when a motion is 
filed, the parties have little idea 
when or if the judge will take action 
on it. Discovery generally proceeds 
on relevant issues as if the motion 
had never been filed. The potential 
for waste is obvious: A decision on 
the motion could make these issues 
moot, which would make the discov· 
ery relating to these issues ir· 
relevant. If judges would tell liti· 
gants when their motions are likely 
to be resolved, the lawyers could 
structure discovery in accordance 
with that expectation. 

These are only a few of the Biden 
bill's cost·saving features. To develop 
more information about potentially 
valuable management devices, the 
bill also would create and fund at 
least live demonstration programs. 
For example, "tracking systems" 
would place cases on ditrerent tracks 
according to complexity, with each 
track having ditTerent rules govern· 
ing discovery and time limits. The 
bill also would have the courts eva). 
uate, on a periodic basis, how well 
they are dealing with demands for 
judicial services. 

The Biden bill sends an important 
message to trial and appellate judges 
from those who use and depend upon 
the courts. The message is that citi· 
zcns cannot allow these courts to 
evolve unfettered by any efTorts to 
control cases individually or in the 
aggregate, Rather, us innovative 
judges have demonstrated, case· 
management techniques can and 
must be introduced into the judiciary 
without upsetting the balance be· 

tween efficiency and equitable 
treatment oflitigants. • 

Stephen B. Middlebrook is senior 
uice president and general counsel of 
Aetna Life & Casualty and a member 
of the American Lawyer Media. L.P., 
National Board of Contributors. 
Middlebrook was a member of the 
Brookings Institution task force on 
ciuil justice reform mentioned in this 
article. 

Distributed by the 
AM-LAW News Service 
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tern," says Paul D. Rheingold of the New 
York law firm of Rheingold & McGowan. 

siaffReportersofTHEWALLSTREETJounNAt. ''Everyone is entitled to their day in court. 
Almost 95o/~ of all private civiL,cases If there's.some factor working that's co· 

filed .in .federal courts never r~a,ch_ trial, __ /· ercing·people into not having their day in 
ending instead in settlements or otllef pre· court-which they want-that's not 
trial dispositions, according to a study by good." 
Rand Corp. Another finding of the Rand study was 

Moreover, the percentage of cases tried that ''.the aggregate performance of the 
appears to be declining steadily. Re· federal district courts had remained re· 
searchers at Rand markably. stable during the 1970s and 
found that about LEGAL BEAT 1980s, despite a substantial increase in ca· 
10.9o/~ of the cases seload during that period.'' Nationwide, ac-

. that concluded in cording tb the report, ''delay was about the 
1971 reached the same in 1986 as it was in 1971" and there 
trial stage, whereas was little evidence "to support the view 
only 6.6% reached that time to .disposition has been lengthen· 
trial in 1986. This ing." That conclusion, says Rand re· 
represents roughly a searcher Mr. Dungworth, "is a surprise to 
40% decline during most people.'' 
the years covered by * 
the study. · 

Because of the increase in lawsuits filed 
during this period, however, the number of 
trials increased. The study was based on 
statistics generated by the Administrative 
Office of the U.S. Courts. 

Terence Dungworth, the Rand re· 
searcher who co-authored the report, 
called the proportional drop in trials "a 
significant reduction." Judges may be dis
posing of cases by "different methods due 
to the fact that the courts are overbur· 
dened," he suggested. "Perhaps it's not 
possible for trials to be held in as many 
cases." 

The study itself did not reach conclu· 
sions about the reasons for the trend. But 
the statistics showed that compared with 
1971, a greater percentage of cases were 
concluded in 1986 after judges got in· 
voJved-that is, after motions haP, been 
filed by the p<i.rties or after the parties met 
with the judge. 

Several lawyers' and judges suggested 
that fewer civil trials are being held be
cause of pressure on judg'es to hear the 
burgeoning criminal case· load. "Civil 
cases may be getting squeezed out," said 
federal Judge William W Schwarzer, di· 
rector of the Federal Judicial Center in 
Washington. 

"Trials are very expensive and burden· 
son1e," he said. "If the par.ties can find a 
way of disposing of their dispute without a 
:frial, ·that's good. If a dispute cannot be 
disposed of after all reasonable efforts and 
the parties cannot get to trial, that's 
bad." .. 

Judge Joseph F. Weis Jr. of the federal 
appeals court in Pittsburgh said that as 
civil and_ criminal caseloads have in· 
creased, judges have stepped up their ef· 
forts to manage litigation effectively. and 
that often leads to settlement. Judges' ef· 
forts to bring parties together earlier may 
be one reason for the drop in trials, says 
Judge Weis, chairman 'of the Federal 
Courts Study Committee, which has been 
charged by Congress with studying the fed· 
eral court syStem. 

Defense and plaintiffs lawyers also 
point to the increased cost of litigation as 
one reason that parties are settling earlier. 
Stephen J. Paris, a Boston litigator who is 
a vice president of the Defense Research 
Institute, views the apparent increase in 
settleinents as a favorable development. 
"Those cases are using up Jess of the ' 
judge's tin1e and legal expense." he said. 
But Mr. Paris noted that some litigants 
could be settling out of "frustration" be
' ause the increased criminal caseload 
means it is harder to get a civil trial. 

The possibility that frustration may be 
an irnpetus to settlen1ent worries even 
plaintiffs lawyers who often prefer to settle 
cases. "Trial is the lifeblood of the sys· 

* * -·.---~-~ 




