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S. 2648, the Judicial Improvements 
Act of 1990 
Editor's Introduction 

T 
he Judicial Improvemems An 
of 1990 (S. 2648) was imro
duced in the Senate on May 17. 
The bill is designed to reduce 

expense and delay in civil litigation, and 
is a substitute for the Civil Justice Re
form Act (S. 2027), which met active res
istence from federal judges when intro
duced in January. 

S. 2648 attempts to overcome the objec
tions of federal judges who are con
cerned about what they see as legislative 
micro-management of their dockets and 
procedures. Title I of the new bill con
tains a compromise version of the origi
nal legislation. Sponsors have also added 
Title II, which provides for 77 new cir
cuit and district court judgeships. They 
further anticipate that non-comroversial 
recommendations of the Federal Courts 
Study Committee will be tacked on to 
the bill as Title III. 

The Senate Judiciary Committee heard 
testimony on the bill June 26, and it was 
set for mark-up in late July. A September 
hearing is expected in the House. 

The new bill 
The substance of the bill is found in 
Title I, which mandates that district 
courts develop and implement civil j us
tice expense and delay reduction plans. 
The purpose of the plans is to "monitor 
discovery, improve litigation manage
ment, and ensure just, speedy, and inex
pensive resolutions of civil disputes." 

Advisory committees. Each district 
court mu st establish an advisory commit
tee, including attorneys and other repre· 
sentatives of major litigant categories. 
The advisory groups will assess the status 
of the court's civil and criminal dockets 
and make recommendations for the ex
pense and delay reduction plan. The 
chief circuit judge and chief district court 
judges may suggest revisions to the plans. 

Provisions. Unlike the original bill, S. 
2648 does not insist that plans include 
such mandatory features as case process
ing tracks and detailed discovery sche
dules. However, the language of the bill 
as introduced on May 17 does require 
that the plans "shall include provisions 
applying the following principles and 
guidelines of litigation management and 
cost and delay reduction." 

• set early and firm trial dates, so that 
trials are scheduled to occur within 18 
months of filing 

• control the extent and timeliness of 
discovery 

• set deadlines for filing motions and 
target dates for deciding motions 

•refer appropriate cases to alternative 
dispute resolution 

• publish semiannual reports on all 
federal judges, detailing motions and 
bench trials that have been pending for 
more than six months and cases pending 
for more than three years 

Timetable. Under the new bill, dis
trict courts have three years, rather than 

one, to implement the plans. The Senate 
has authorized up to $5 million to each 
district court for implementation of the 
plans. 

Docket assessment. The bill calls fr,, 

an annual assessment of each district 
court's civil and criminal dod.ets, in 
consultation with the advisory group. 
Additional plans to improve litigation 
management must be implemented if 
the dockets are clogged. 

Pilot projects. The bill authorizes $5 
million to conduct experimental pro
jects in case-tracking systems in two and 
alternative dispu1 1c· resolution in three 
pilot districts. 

New judgeships. The bill authorizes 77 
additional district and circuit judgeships. 

Following are two commentaries on 
the Judicial Improvements Act of 1990. 

Judge Diana E. Murphy is president 
of the Federal Judges Association.Judge 
Murphy testified before the Senate Judi
ciary Committee on behalf of the Associ
ation. Judge Murphy's testimony re
£Iects the concerns of members of the 
federal judiciary. 

Robert Banks was a member of the 
Brookings Institution-Foundation for 
Change task force convened in 1988 to 
study the causes of delay and high costs in 
the courts. The task force was formed at 
the behest of Senator Joseph R. Biden, 
who incorporated many of its recommen
dations into the pending legislation. 0 
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The concerns of federal judges 
Although its goal-improving efficiency and effectiveness-is laudable, S. 2648 does not 

address the whole workload of the federal courts. It may, in some instances, even be 

counterproductive. 

by Diana E. Murphy 

W
hen it was introduced in 
January, the Civil Justice 
Reform Act generated wide
spread concerns among the 

federal judiciary. This may seem surpris
ing since the judiciary is dedicated to the 
service of justice and continually seek
ing ways to improve its service. Furth
ermore, the federal judiciary was in 
agreement with the goals behind the leg
islation. What then gave rise to the 
almost unanimous opposition of federal 
judges to this proposed legislation? 

No active federal judges were involved 
in the discussion process which pro
duced the legislation, and perhaps be
cause of this, the total currem situation 
in the federal courts was not considered. 
Because of the greatly increased criminal 
workload and significant changes in 
statutory and procedural requirements 
connected to the criminal docket, civil 
cases are drastically impacted in many 
districts. Moreover, many judges and dis
tricts already have effective civil case 
management programs, and the compli
cated procedures set out in the statute are 
unnecessary and would only add to time 
and expense. 

It has not in fact been demonstrated 
that there arc systcmwidc delays in civil 
litigation in the federal courts, ahhough 
there are undoubted instances of lengthy 
delays. A recently released repon of the 
Rand Corporation (Statistical Overview 
of Civil Ligitalion in the Federal Courts) 
shows that over the past 16 years, the 
median time from filing todisix)sition of 
private civil cases in the frdcral courts 
fluclllatcd between eight and ten momhs. 
Many supporters of the legislation say 
that its main purpose is to reduce time 
and expense involved i11 discovery. If this 
indeed is a major goal of the legislation, it 
could be better achieved by other means. 

In May, Senator Josl'ph Biden intro
duced revised legislation, Senate bil 12648, 
The Judicial Improvements Act of 1990. 

The current bill represents another effort 
to make civil litigation in the federal 
courts more efficient and to assure effec
tive case management. The Federal 
Judges Association shares those objec
tives and commends the sponsors for their 
interest in them. In particular, we support 
Title II, which creates 77 new and much
needed federal judgeships. Title I con
cerns us a great deal, however, and we 
hope that the changes we recommend 
will be incorporated into the bill as it 
proceeds through the legislative proo~ss. 

We recognize that the legislation has 
been significantly improved since it was 
first introduced as the Civil Justice Re
form Act. Title 1l is long overdue and 
will help to relieve some of the backlogs 
and delays that arc occurring in our fed
eral courts. Title I has been improved 
upon since the first version of the bill 
was introduced. Improvements include 
removing the prohibition against the 
use of magistrntes, permitting each dis
trict to cominue using procedures it has 
found to work well, implementing the 
case-tracking system in only two demon
stration districts, and providing that 
review commiuecs will comprise district 
court judges rather than judicial coun
cils. These changes mitigate some ol the 
adverse elfects on the civil justice systt'lll 
that we feel would have resulted from S. 
2027 as originally imroduced. 

Demands on the courts 
To be frank, however, many judges con
tinue to believe the subjen rnauer of 
Title 1-c ivil justice expense and delay 
reduction-would be best addressed by 
the rules proct~s. More importantly, w(· 

are concerned because this legislation 
on I y dca ls with one aspect ol the work ol 
the fC'deral <ourts. The numbers ol tivil 

(continued on page 114) 
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The need for reform 
The citizenry is frustrated with high litigation costs and delay in our courts. It is up to 

the bench and bar to seek solutions together, and one way is through support of S.2648. 
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by Robert Banks 

G 
iven my posilion as Presidem 
of Lhe American Judicalure 
Society, it is important that I 
begin with the statement thal 

Lhe views expressed herein are my own 
and not those of the Society. Few reform 
proposals generate unanimous support 
and cenainly this one does not. My views 
may be fundamentally comrary lo Lhose 
of many of our members, principally 
with some who are sitting judges on lhe 
federal bench, and thus I am mindful of 
the need lO recognize the divergence. As a 
demonstrable showing of the need for 
the Society to harbor differing view
poims, our Chair, Judge Diana Murphy, 
has wriuen an assessmenl of the pro
posed legislation which, while il cannot 
represenl the views of all federal judges 
and differs from mine, is a thoughLful 
expression of concern genuinely felt by 
the federal judiciary. Il is with some 
temerity that I express my disagreement 
with a leading jurist of the slalure of 
Judge Murphy, but Lhe slrength of any 
organization is ils ability to air differing 
viewpoints and certainly lhat must be so 
of learned organizations such as AJS. 

The allention to our courts is indeed 
long overdue and the need for reform of 
our judicial system cannot be gainsaid. 
The failure of our coun-based dispute 
resolULion mechanisms has reached cri
sis proportions. The decade of the 80s 
was characterized by ever increasing de
lays and ever increasing cosls for those 
who would exercise their basic right LO 

resolve disputes in coun. While law 
became one of the highesl paid profes
sions, litigants came to know Lhe reality 
that "justice delayed is justice denied." 
The expense of litigaling grew to such 
heights thal the average American knew 
courts only through journalistic report· 

I. Louis Harris an<l Associates, PROCEDURAL RE· 
FORM OF THE C!V!L JusncE SYSTEM (1988). 

2. Litan, Speeding up civil justice, 73 Juo1cA
TURE 164 ( 1989). 

ing and Lhrough Lhe various entertain
ment media. The civil courts have be
come irrelevam to the daily lives of most 
of our citizenry. Even Lhe largest of busi
ness en lerprises began Lo search for olher 
means Lo resolve disputes. The growth of 
alternative dispute resolulion was di
rectly the result of crowded court calend
ars complicated by the inherent expense 
of delay, The disease will not be over
come without new treatments. 

In a Louis Harris survey of 400 private 
litigators "more than half of the federal 
judges, corporate counsel and public 
interest liLigators surveyed believe Lhal 
the costs of liligating civil cases in the 
United Slates today are a "major prob
lem. " 1 The respondems to the Harris 
pol I agree that Lhe most im ponam cause 
of high litigalion costs or delays is abuse 
by attorneys of the discovery process, 
which leads to "overdiscovery" of cases 
rather Lhan to auempts to focus on con
lrolling issues .... A majorily of the law
yers and even the judges surveyed also 
believe that lhe failure of judges to con
trol the discovery process is another im
portant cause of high liligation costs. 

The recognilion of across lhe board 
dissatisfaclion wilh a service provided by 
government is Lhe business of politi· 
cians. A problem with the courts must 
inevitably attracl the anemion of those 
in congressional committees overseeing 
the judicial system and so it should not 
be surprising that Senator Joseph Bi den, 
himself a lawyer, grew inlerested in the 
crisis affecting our dispute resolution sys
tem. As a direct resull of his personal 
interest, an organization known as the 
Foundation for Change was formed to 

look into the causes of the problem. 
With Lhe support of some major corpora
tions and Lhe involvement of the Brook
ings Institution, the Foundation galhered 
togelher a unique group of advisors of 
whom I was privileged to be one.2 With 

(continued on page 115) 
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Murphy (continued from page 112) 

and criminal cases have increased stead
ily, as have their complexity. 1 Congress 
has created new areas of federal jurisdic
tion andmandated time-consuming new 
procedures.2 Even with the new judge
ships fully staffed, the federal judiciary 
will he strained to the limit. We need 
more time to do our work and to render 
wise decisions according to developing 
law. The lower federal courts also need 
adequate time to commit their reasons to 
writing in a complete and thoughtful 
manner to enable meaningful appellate 
review. In the long run, no management 
system for civil liligation in federal trial 
courts can be effective without adequate 
numbers of judges, relief from crushing 
criminal caseloads, and reduction in 
time-consuming processes. The priori
ties of the Speedy Trial Act, the burgeon
ing criminal caseloa<l, and lengthy sen
tencing hearings consume essentially all 
of many courts' time.3 

The Constitution created a govern
ment with three equal and separate 
branches. Each branch has importanl 
responsihil ities which impact the ad
ministration of our civil justice system. 
But if you rea<l the findingscontained in 
section I 02 of S. 26'18, two of the branches 
of government appear to be absolved of 
any responsibility for the perceived prob
lems in that system. Section 102(2) and 
102(3) place the blame for cost and delay 
in civil litigation solely on the courts 
and the litigants and their attorneys. 
The roles of Congress and the President 
also need to be ('Onsidered. Enanment of 
many statutes impacts on the caseload 
and procedural requirements of the fed
eral courts and contributes to cost an<l 
delay. Adequate resources are needed for 
the a<lministration of the courts. includ
ing personnel and up-to-date technol
ogy. For a variety of reasons, judicial 
vacanci(·ssomctimes remain unfilkd for 
very long periods. A comprehensive ap
proach should at least recogniLe other 
causes of 1he IKTct'ived problc11b. 

In the long nm, elkc1ive managemem 
systems in the federal nmns GlllllOI. suc
ceed unless Congress and the exn:utiH· 
branch are aware of the impact of tlH'it 
actions on the litigation process and of 
their responsibility to contribute to its 
solutions. 

Specific concerns 
The Federal Judges Association has sev
eral specific concerns with S. 2648. Sec
tion 472 provides for the appointment of 
advisory groups to study civil and crim
inal dockets and compile reports on the 
causes of cost and delay. The advisory 
groups are to make recommendations 
that "include significant contributions 
to be made by the court, the litigants and 
the litigants' attorneys toward reducing 
cost and delay." The requirements of sec
tion 472 will take considerable time and 
resources away from the important work 
of the courts. It may well result in greater 
delays and costs in civil litigation. In 
addition, section 472 presumes that in 
every federal district there is unnecessary 
delay and cost and that in each district 
all specified parties, including the court, 
are at fault. I would suggest that most 
federal courts are operating as efficiently 
as is possible, given their resources and 
the statmory constraints under which 
they operate. 

Section 473 requires each federal dis
trict to establish a Civil Justice Expense 
and Delay Reduction Plan. The required 
conlent of these plans would set impos
sible targets in many cases and thereby 
mislead litigants, the bar and the public. 
The requirement that trials are to occur 
within 18 months, absent special certifi
cation, establishes an expectation that 
cannot be fulfilled at the present time in 
many districts, primarily due to the 
volume and length of criminal trials. 
Eighteen months would more properly 
be viewed as a goal for disposition of 
each civil case. For similar reasons, no 
firm trial dates are possible for civil cases 
in many districts. While it is well recog
nized that firm trial dates lead to selllt'
mcnt of cases, the bar learns when courts 
are taken over by criminal cases that the 
target trial dates are not firm regardless 
of any plan's language. 

Similarly, it is impossible to set mean
ingful target dates for deciding motions 
al the outset of the case-at that time 
there is no knowledge of the number or 
rompkxity of motions to be made in a 
case, or across the docket, or what type of 
trials or emergency hearings may be 

ongoing when the motions are brought. 
For these reasons section '173 should 

not require that the district plans "ap
ply" such principles. Either the sen ion 
should be diminated so that districts 

114 jwhcature Volume 7-1, Number 2 £1ugust-September, J 9WJ 

would be free to fashion a plan appropri
ate to their circumstances or section 473 
should be amended to provide that all 
advisory groups and districts consider 
such principles in fashioning their plans. 

Section 475 requires complete docket 
assessment in each district at least once 
every two years in consultation with the 
advisory group. This provision requires 
that the court be involved in almost con
stant review and assessment with com
plicated and time-consuming proce
dures. Such reassessment, if required at 
all, should be no more often than every 
three years. 

Although the review process is greatly 
improved in the current draft, section 
474 still includes the chief circuit judge 
on the review committee. Many judges, 

L The [!.'dt'1al couns have more criminal cases 
than l'ver before. This is panly because of the war 
on drugs. Congress has greatly increased the mnn
ber of prosecutors and investigative agents which 
has led to a corresponding increase in the number 
of drug cases prosecuted in the federal rouns. But 
not <Jll ol the lengthy trialsarercfoted to this public 
concern. In many districts lengthy white collar 
crimern>t's involving allegatiom of fraud and r;ick· 
eteering are wking months to try. 

2. More criminal cases are also going to trial than 
in the past because ol the effect of thc· mandatory 
minimum scrnencing statutes and the new federal 
semencing guidelines. It is within the power of 
Congre~s to ~et swtutoi y minin1um setHeru:es, a11d 
t·onsl•aeru with lts concern about rrirne, such sta~ 
tutes have prolikrnted. The mandatory minimum 
dependsupon theamoumofdrngs that a ddcndam 
has totli~trJbutc or that are involved in a conspiracy 
of which a ddcndant is a nll'mlicr and ddendant's 
prior n·rnrd. A requir"d life sclllenn· can arise by 
being involwd in the <listribrnion of SO grams of 
uack or 5 kilos ol <ocaine if a defrndam has two 
prior fr·lony drug convictions. Without all 1hcse 
factors the mandatory minimum may be 20 or 30 
years. These scntcnc<'s a1c without the bendit of 
parole. £,·en a lookout in a crack house where 5 
grams of 1 rack are being distributed is subjtTI. to a 
rnininnnn of 5 yc.ats. If a gun is invoivc<l, there ran 
be an additional 5 \Tar 1nininHin1 (OllSt:( uti\T senl

e1He. ·rlw cfft·t t ~)f the s<·ntcrHTs can bt: cotn
poundcd b) a:..pn IS of the se?l!('IKing ~uiddines. 
D1 ug:-. not involved in a paJ tkula1 ro11vic ti on can 
al><> be umsidt'1nl. It an individual c1ualifies as a 
car"T olfcnder, "" h as having been conviued of 
two burg:Jar ies p1 lor to the Instant oikn~c. the :-.(·nt
tnn: is tune~pondingly incrcasl'tl. In one n·u·1n 
case. the sentencing range incn:ascd fro1n 92-115 
momh' to 262-327 molllhs by application ol the 
"'""'! olkndrr provi,ion. Tht' Ill'! dkct is that 
kwl'r ddrnda1t1sa1t· opting lo plt'ad guilty hffause 
tht'y atl'u11witling toa<<t-µt thl' likdyt onscqm·nn·s. 

No1 only ate 1nott· dekntlants going to trial, the 
snitt·1u ing guideline~ and othe1 Matutes rt'<}Uirt.: 
kngrhy collarnal prnt n'<lings. Th" guitkli1ws arc 
< otnplcx. and< ou1 ts H'quire a< onsideruble antount 
of tinw to pt·donu 1he <ah ulationsand t on~idt't the 
ll'gal and lat mal '"g11111cnts rai""I by tht' panics. H 
th ct t' is d < onte~tcd fat 1ual uianei. t'\'idt'rHiary heat~ 
iug~ ;.ire l('quirt'tl. h1 addition thert' ;.ue 111any fo1 lt:i-
10H' pHHt't'dJngs 1nought rd<.uet.! lo thcseu1~t·~and 
\'I< tim hea1ing5 t<'quited by anotht'r ~talutc. 

3. The .Spt'nly T1ial Ao, whid1 ;1pplil's to all 
tr J1ui11;d c ;1~n •. n·qul1t·~ that the~(' cases be tr led 
within 70 day' of thl' dckndatll's rn iginal appear· 
arH e. Sine e judges aH' ~1ssigued Ht'\\' tTituinal cases 
e;1d1 n1onth, ihis H'quirt's ~1 steady µrot esslng of 
crin1ina) c;1~cs. 



both circuit and district, believe the sec
tion should be amended to include only 
chief district judges. One respected cir
cuit judge objects to the provision "not 
because it would do any particular harm, 
but because it is simply unnecessary." 
Most chief circuit judges have no expe
rience or expertise in trial court man
agement. Furthermore, issues created by 
the district plans may be raised on appeal. 

Section 477 provides that the chief dis
trict judge shall appoint each district's 
advisory group after consultation with 
the other judges of the court and that the 
chief judge shall determine the balance 
of the advisory group and representa
ti vesof "major categories of litigants" in 
the court. This procedure differs from 
the standard statutory authority for oper
ating the district court in 28 U.S.C. §137, 
and any final plan would have to be 
adopted by all the judges of the district 
court under sections 471and472. It fol
lows that the whole coun needs to be 
iHvOl\'ed in selecting the advisory group. 

The development, implementation 
and review of the plan by the circuit 
committee and the Judicial Conference, 
use of an advisory group and its appoint
ment, and ongoing reporting and assess
ment required by the statute institute a 
whole new area of procedure. These 
complex, time-consuming and some
times repetitive procedures will neces
sarily take away from other work with
out any evidence whatsoever that they 
will result in benefits to the system. The 
legislation is based on an assumption 
that it will result in greater efficiency 
and speed in civil cases, but there is no 
hard evidence available on the cause and 
effect of the procedural requirements 
and 110 comprehensive look at the over
all problems and their causes in the fed
eral courts. 

For al I these reasons, the proposed leg
islation seems unrealistic to many. Like 
any institution, the federal courts have 
finite limits. No matter how dedicated 
and hard-working. lederal judges can
not do the impossible. The public, the 
bar, am! the Congress need to look at 
today\ rcali ties in the courts and make a 
{Oils( ious choin· of priorities. D 

DIANA E. MURPHY is a judge of the United 
States District Court for the District of Minne
sota and President of the Federal Judges 
Association. 

Banks (continued from page 113) 

the exception of sitting judges, every 
element of the bar was represented. De
fense lawyers, corporate general counsel .. 
former federal judges, plaintiffs' attor
neys, public interest lawyers, govern
ment lawyers and law professors all 
accepted the invitation because of a 
common concern over the workings of 
our judicial system. While no sitting 
judge served officially as an advisor of 
the Foundation, particular ju<,fges did 
participate in the deliberations and con
tributed as much as any advisor recog
nized in the Foundation report. 

We began work knowing the great 
disparity of views that we had, but all 
accepted the challenge in the spirit of 
compromise because we recognized the 
seriousness of the problem confronting 
the courts. We also were not unmoved by 
Senator Biden's remarks at our initial 
gathering. While eschewing a threaten
ing tone, he advised us that the noise 
level was rising in the constituency he 
served. If we did not move forward with 
reform, he counseled, the populace 
would demand change and change in 
such an environment would not neces
sarily produce the positive results that 
were desired_ 

The judicial response 
Unfortunately, the response of the judi
ciary to S.2648 and its predecessor in 
large part seemed oblivious to the politi
cal environment. The initiative taken by 
Senator Eiden was expected to generate 
controversy, particularly amongst the 
federal judges, and our expectations were 
met. U nfonunately, the judges were per
ceived to be more interested in their pre
rogatives than in the public interest. 
Percepts may be wrong, but they are 
themselves facts in the political arena. 

The federal judiciary have made some 
suggestions that this legislation threat
ens its in<lependence, and violatt's the 
separation of powers doctrine. It is not 
unreasonable, however, that when the 
public expresses dissatisfaction with the 
cost and delay of civil justice, the repre
sentatives of the people-Congress-seek 
to improve the efficiency of the judicial 
branch. S. 2618 in no way impacts upon 
the decisional output of the judiciary 
that the guarantee of independence was 

designed to protect. 

~ further question .assertions ol th" 
pnmary experu~e of judges in dealing 
wHh procedural issues. The relationship 
between the bench and the bar is symbio
tic, and we as lawyers and litigants are 
willing to accept our not insignificant 
role in causing delay and expense. It is 
precisely because we contribute to the 
problem that we, too, have valid insights 
into possible solutions. 

The need for solutions 
It is the time for the bench and the bar to 
cooperate with the Congress and reach 
out for a chance to find solutions. Some 
think the system is not working and the 
public attitude toward the courts and the 
bar in general is not one of patience. 
Given the public attitude about the 
courts, is it any wonder that clear needs 
of the judiciary have gotten so little 
attention from politicians? Without 
doubt, the legislative and executive 
branches-not to mention the trial bar
share with the judiciary the blame for 
the present breakdown of the system. 
The need for C...ongress to test the impact 
of new legislation on the courts should 
continue to be pressed and the White 
House must put a higher priority on 
judicial appointments. These issues, 
however, are not the ones being addressed 
in the current legislation and improving 
the efficiency of the courts cannot be a 
bargaining chip for other reforms. 

The public must believe that the 
judges are doing all they can before 
sympathy can be expected for other re
forms. It may not seem fair, but it is 
reality. This is not the time for finger 
pointing or blame assessment. The fact 
is that our judicial system is desperately 
in need of repair and each branch of 
government and the bar itself must dedi
cate their efforts to improving the opera
tion of the courts. S.2648 is a demonstra
tion of interest in the problems which 
confront us. It should be warmly em
hraced as that needed first step because 
congressional help is es sen ti al to solving 
the problem. Everyone must accept that 
chm1ge is necessary. The bar and the 
bench have dallied too long. The finger 
pointing that has gone on within the 
profession has blocked solutions, exas
perated reformers and dismayed the pub
lic We must support not what is right 
for us but that which is necessary to pre-



serve the basic system of justice that our 
citizenry requires. 

Our system needs more than repair; it 
needs renovation. We must focus on the 
basic objectives for the system and over
ride past prerogatives and procedures 
that stand in the way of their achieve
ment. The halcyon days of smal I dockets, 
erudite opinions and gentlemanly con
duct are gone and cannot return. With 
them has gone the luxury of non
management and inefficiency. Our 
judges must manage and be accountable. 
Accountability is not inconsistent with 
the protections afforded the federal bench 
by Anicle III. 

As Senator Biden has warned, the 
voter will not tolerate much longer the 
failure of our court system. Like every 
other part of our government, the judi
ciary has no sinecure that overrides the 
common weal. In the last analysis, the 
system relies on the good will of the 
populace and not upon god given pre
rogatives. Those who know the system 
best and understand its importance must 
aggressively take the lead in bringing it 
into the twenty-first century in good 
stead. Rather than fighting the political 
bodies on jurisdictional grounds, we 
must stick to substantive issues if we 
intend to achieve positive reforms. We 
really have no other choice. Congress 
ultimately must change the system to 

meet the desires of the electorate if cur
rent trends continue. We believe that 
S.2648 will produce positive reform that 
speaks directly to the concerns articu
lated by a frustrated citizenry. 

How 5.2648 can help 
S. 2648 in reality is very sympathetic to 

thl' courts. It would leavl' judges consid
l'rable leeway to design their own rules. 
S.B. 2648 gives the bench the opportun
ity w cooperate with the Congress to 
solve the problems. Following are just a 
few ol the issues the federal courts could 
pursue under the aegis of the bill. 

Case tracking. Setting cases on differ· 
ent discovery tracks based on their com
plexity addrt"sses the problem procedu
ral t"xpert Maurice Rost"nberg refers to as 
· 'ca<li I lac-sty le proct"dures" that are of ten 
used to process "bicycle-sized lawsuits." 

The State of New Jersey has experi
mented with a three-track system that 
could serve as a useful model for federal 
reform. Preliminary findings in Bergen 
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County, NJ show that after the introduc· 
tion of case tracking, the number of civil 
cases disposed of within six months of 
filing shot up from 7 to 18 per cent. 
During this same period, 87 per cent of 
cases were terminated within one year of 
filing, comparing favorably with the 
American Bar Association Standard cal· 
ling for disposition of 90 percent of cases 
within one year of filing.3 

Discovery cutoff. Set ting discovery cut
off times and firm trial dates also gives 
litigators the proper incentives to reduce 
delay and cost. A recent study by the 
National Center for State Courts finds 
from data across numerous state courts 
that while time standards are not a pana
cea, .. they ran be an important pan of a 
comprehensive program to reduce or 
prevent delays."1 

Semiannual reports on docket status. 
The publication of status reports on dis
trict court dockets will also prove to be 
an effective case management procedure. 
A similar system initiated in the Man
hattan District Attorney's office served to 
reduce backlog <lramatically.5 

I urge the judiciary to support the 
approach and make it work. The next 
proposal could work changes that will 
not only hurt the courts but thereby cause 
fundamental changes in our system of 
justice. Perhaps in the end that is what is 
necessary, but the bench must be the 
leader in reform and accept input from 
those who might be less learned, but 
whose point of view demands respect. 0 

3. Bakk~ an<l Solomon, Case d1Jferent1ation: an 
approach to indimdualiu:d wse management, 73 
JUDICATURE 21 ( 1989). Track One applies lO .. sim
ple cases'" that can be resolved fairly quickly. Track 
Two applies 10 .. complex" cases characterized by 
the need fort'arly ;md intcnst· judicial involvenwnt. 
1rack Three applies to ••standard'" cases, requiring 
no deviarion from usual judicial prou·durc. 

·l. Mahonev. CHANCING TIM!'.s IN TRIAL CouRTs 
(Williamsbu1:g, VA: National Cemer for State 
Court>. 1988). 

5. See Chun h an<l l kuman. Tile limits of crash 
programs, 7·1 Ju1l!CATl!Rf. 73 (1990). 

ROBERTS. BANKS is a law management 
consultant. 
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* * * 
JUDGES SAY NO to proposed legislation 

on federal courts. 
Congressional leaders are pushing leg

islation aimed at reducing delay and ex
pense in civil lawsuits. But representatives 
of the Judicial Conference, the policy-mak
ing arm of the federal courts, told the Sen
ate Judiciary Committee the conference 
opposes a bill that would require each fed
eral trial court to develop and adopt.a plan 
to cut civil litigation costs and delay. 

The conference supports another provi
sion of the legislation that would create 77 
new federal judgeships, but believes more 
additions are needed to handle mounting 
caseloads. Judge Walter McGovern testi
fied. The Judicial Conference has recom
mended 96 new judgeships. 

The bill in question has bipartisan sup· 
port: Judiciary Committee Chairman Jo
seph Biden of Delaware introduced it 
jointly with the panel's ranking Republi
can, Strom Thurmond of South Carolina. 
The committee is expected to vote on the 
legislation next month, and the creation of 
more judgeships is expected to pass eas
ily. There is probably a majority on the 
Judiciary Committee willing to support 
some kind of system designed to manage 
civil cases more efficiently. committee 
staff members said. 

Some Democratic lawmakers have pri
vately expressed surprise and anger that 
Mr. Eiden would lead an effort to expand 
the federal judiciary during a Republican 
administration. The president nominates 
federal judges. and the nominees require 
confirmation by the Senate. 

Republicans have praised Mr. Biden's 
action on judgeships as demonstrating his 
willingness to be a conciliator on a sharply 
divided committee. "Rather than take a 
narrow, partisan view of the dire need for 
new federal judgeships, the senator from 
Delaware has done the responsible thing," 
said Sen. Orrin Hatch 1R., Utah l. 

As to the case-management proposal, 
Judge Robert Peckham of the Judicial 
Conference testified that such legislation 
would duplicate a management program 
recently adopted by the conference. Judge 
Peckham also said that as a constitutional 
matter of separation of powers, Congress 
shouldn't interfere with the procedures of , 
the judiciary. He softened his criticism by I 
saying that federal judges have long sup- I 
ported tllP "concerns that inspire this pro- · 
posed legislation." 

The Billen-Thurmond casr·111annge-
111c11/ proposals liar! alrrad11 /;ec11 made 
11wn· fln1l1lc 111 rrsponsr lo o/Jjrr·/io11s 
from tile Ju<lwial Co11frrc11cc tlrnl C()n
wcss 1rns lryinq lo "1nicroremll11U"' 
jud[lrs. 

* * * 
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STEPHEN B. MIDDLEBROOK 

Business Planning in the Courtroom 
T ·he Senate Judiciary Committee will 

vote during the month of July on a 
bill the goals of which would seem 

unobjectionable: the reduction of transac
tion costs and delay in civil litigation in 
the federal courts. 

Unfortunately, the subjects of the pro
posed legislation-federal judges-are 
objecting. Indeed, judges have been the 
bill's most vocal critics, arguing that 
Congress should not tinker with the pro
cedures at play in their courts. 

The criticism is misplaced. The bill is 
not about tinkering, and it is not about 
"micro-management" (as judges have 
also charged). Rather, legislators are pur
suing a modest but eminently sensible 
goal: to encourage judges to adhere to the 
judicial·equivalent of sound business 
planning principles. 

The Eiden bill on civil litigation is not, a,sjudges 
are complaining, congressional micro-managment 
ofthejudiciary.It'sjustgoodmanogementpractice. 

When Sen. Joseph Biden Jr. (D-Del.) 
first introduced his proposal this past Jan
uary-<lrawing on a Brookings Institution 
task-force study written by representatives 
of wide-ranging and divergent interests
criticism from the judiciary was most in
tense. The Judicial Conference; the policy 
arm of the federal judiciary, put its op
position on the record. 

In response, Biden joined with Sen. 
Strom Thurmond (R-S.C.) to submit a 
new bill, S. 2648, in May. The new pro
posal sought to accommodate the judges' 
concerns by, for example, transforming 
some of the more detailed original re~ 
quirements into broad principles and 
guidelines. 

As a result, the American Bar Associ
ation, which had opposed the original 
Biden bill, has now endorsed the general 
principles reflected in the new bill. The 
ABA has specifically expressed support 
for Congress' intent that federal District 
Courts develop plans to reduce cost and 
delay by taking into consideration the 
guidelines set out in the bill. {Although the 
ABA recommends further changes in the 
legislation, it has not indicated that failure 
to adopt its proposed changes would result 
in withdrawal of its support.) 

Judges Dig In 
In contrast, the Judicial Conference has 

dug in. Its representative told the Judiciary 
. Committee on June 26 that the organiza
tion· remains opposed to the bill because 
the legislation is "an intrusion into matters 
that should remain the province of the 
judiciary.'' 

Why the judges have taken such a hard 
line to such a benign piece of legislation is 
puzzling-especially because the bill 
really does have significant potential to 
reduce waste and delay in litigation, an 
unassailable goal that most judges support 
most of the time. Perhaps the problem is 
that the judges are· seeing the ghost of leg· 
islative intrusion into judicial independ· 
ence. In fact, all that is really being ad
vocated is a framework within which an 
independent judiciary could become more 
accountable and efficient. 

S. 2648 would require every U.S. Dis
trict Court. in consultation with a local 
advisory group, to develop a civil justice 
expense and delay reduction plan. The 
advisory group would assess the court's 
civil and criminal dockets, consider the 
demands made on the court and the local 
resources available to meet these de
mands, and develop a plan-subject to 
review by a variety of judicial actors-for 
optimal use of thes.e resources. In 
the world outside the courtroom, this 
is known as straightforward business 
planning. 

The bill contains guideline~, reflecting 
case-management principles; that many 
judges already use with consjderable suc
cess. These judges have dewonstrated that 
it is possible to manage 1the litigation 
process efficiently without sacrificing fair 
treatment of individual cases. Biden and 
the bill's backers seek to institutionalize 
some of the judiciary's proven case
management techniques. 

One of these techniques is early 
judicial involvement in discovery 

planning and case 
control. In adopting 
this approach, the 
bill would seek to 
stimulate early case 
settlement-thus 
reducing the comM 
moo practice of eve
of-trial settlements, 

which results in much greater costs. Be·' 
· cause 95 percent of all federal civil cases 
settle rather than go to trial, the effect of 
earlier settlements could be substantial. 

Nuts-and-Bolts Discovery 
The bill also endorses "staged" dis· 

covery. This technique, pioneered by 
Senior (formerly Chief) Judge Robert 
Peckham of the Northern District of Cali
fornia, focuses first-stage discovery on a 
dispute's nuts and bolts. The facts ob
tained in this first wave of discovery can 
enhance settlement discussions. If, under 
this approach, the parties fail to settle, 
they may proceed to full discovery. 

The bill also would require judges to set 
target dates for deciding motions. Cur
rently, when a motion is filed, the parties 
have little idea when or if the judge will 
take action on it. Discoyery generally 
proceeds on relevant issues. as if the mo· 
ti on had never been filed. Th~ potential for 
waste is obvious: A decision on the motion 
could make these issues moot, which 
would make the discovery relating to these 
issues irrelevant. If judges would tell 
litigants when their motions are likely 
to be resolved, the lawyers could struc· 
ture discovery in accordance with that 
expectation. 

These are only a few of the Biden bill's 
cost-saving features. To develop more in
formation about potentially valuable 
management devices, the bill would also 
create and fund at least five demonstration 
programs. For example, "tracking sys
tems'' would place cases on different 
tracks according to complexity, with each 
track having different rules governing 
discovery and time limits. The bill would 
also have the courts evaluate, on a peri
odic basis, how well they are dealing with 
demands for judicial services. 

The Biden bill sends an important mes· 
sage to trial and appellate judges from 
those who use and depend upon the courts. 
The message is that citizens cannot al!ow 
these courts to evolve unfettered by any 
efforts to control cases individually or in 
the aggregate. Rather, as innovative 
judges have demonstrated, case·manage
ment techniques must and can be intro
duced into the judiciary without upsetting 
the balance between efficiency and equi
table treatment ofli~gants. 

Stephen B. Middlebrook is senior vice 
president and general counsel of Aetna 
L1Je & Casualty and a me"mber of the 
American Lawyer Media, L.P., National 
Board of Contributors. Middlebrook was 
a member of the Brookings Institution task 
force on civil justice reform mentioned in 

this article. 
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PROCESS REFORM. A streamlined 
system of civil justice - including 
case tracking and time limits on dis
covery - would be implemented in the 
federal courts under proposed legisla
tion that has won broad support. 

"The civil justice system as we know 
it today is not fulfilling its basic objec
tives of providing ... just, speedy and 
inexpensive resolution of disputes," 
said Sen. Joseph R. Biden Jr., D-Del., 
who introduced the package Jan. 25 
with bipartisan backing. 

The plan is based on recent recom
mendations by the Washington-based 
think tank, the Brookings Institution 
that convened a wide-ranging task 
force that included lawyers from all 
sectors of the bar. 

Their report won praise from groups 
as diverse as the Consumer Federa
tion. the. Association of Trial Lawyers 
of America and the American Insur
ance Association. 

Each federal district court would be 
;i;1 required to develop, within a year, its 

own plan for case tracking under the 
legislation. 

The plans would use so-called differ
entiated case management, in which 
cases are reviewed early on and as
signed to various litigation tracks. 
Time limits are established, depending 
on the procedural requirements of dif
ferent types of cases. 

Each district court would be re-

quired to set trial dates at no later than 
120 days before the discovery cut-off 
date. Discovery also would be limited, 
but Senator Biden said the plans would , 
"ensure sufficient flexibility is re- l 
tained for those cases warranting ex
tensions of time." 

The .courts also would be urged to 
develop alternative dispute resolution 
programs, which already are in use in 
some federal courts. The bill, for ex
ample, requires district courts to de
velop "early neutral evaluation" pro
grams, in which parties attend a non
binding case evaluation conference 
hosted by a neutral member of the bar 
who is an expert in the subject matter 
of the lawsuit. Such a program cur
rently is in place in the Northern Dis
trict of California. 

--••uu+11uu--
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Federcd crcrekdown on civil delays urged 
WASHINGTON (AP) - Judges 

must crack down on lawyers to 
prevent non-criminal cases in fed
eral courts from taking too long and 
costing too much, a special task 
force is telling Congress. 

"The excessive cost and delay 
associated with litigating civil cases 
in America should no longer be 
tolerated and can be forcefully ad
dressed through procedural reform, 
more active case management by 
judges and better efforts by attor
neys and their clients," says a report 
the task force made public today. 

The report is the result of a nine
month study by a 36-member group 
of lawyers and law professors. The 
study was conducted at the sugges
tion of Sen. Joseph Biden, D-Del., 
who chairs the Senate Judiciary 
Committee. 

Biden called the report's recom
mendation.> "an important and en
couraging start" and said his com
mittee "wili give a high priority to 
civil justice reform." 

The report focuses on federal 
courts, but the task force said its 
recommendations could be applied 
to state and local courts as well. 

The task force urged Congress to 
provide ha mix of suggestions and 
incentives" to spark change, "and 
then let those who use the system fill 
in the details." 

"Our core recommendations 
allow each federal court to 
develop its own set of reforms for 
reducing delay and litigation costs 
within some broad parameters that 
Congress would establish through 
federal legislation," the report says. 

The task force recommended: 
• That Congress require all fed

eral trial judges to streamline the 
pretrial exchange of information 
between both sides of a lawsuit. 
Discovery accounts for an esti
mated 60 percent of au federal 
litigation costs. 

• Each trial court's streamlining 
plan should include a system of 
assigning differing "tracks" to cases 
of different complexity. Fixed time
tables and deadlines for completion 
of discovery and the start of a trial 
would depend on what track a case 
is assigned. 

• Judges should adopt "a firm 
and consistert policy for minimiz
ing continua1,ces" or exceptions to 
the deadlines. 

• Clients, either in person or by 
telephone, should participate in any 
court-sponsored settlement confer
ences. That would make it "impos
sible for the attorneys tv delay 
settlement discussions, often for 
weeks or months, with the time
honored excuse. 'Let me get back to 

you after I've discussed this with my 
client.' " the task force report said. 

•Judges should not rely on mag
istrates as heavily as some now do 
in keeping track of civil cases that 
have not yet gone to trial. 

The report also recommended 
giving trial judges more administra
tive support by increasing staffs. 
using computers more and raising 
judges' salaries. 

And the report called for cooper
ation from lawyers. 

"The nation needs - and must 
get - a substantial commitment 
from the bar to address this chal
lenge as well," it said. "There is a 
consensus that some litigation costs 
are incurred as ad irect outgrowth of 
the incentives that have been built 
into the private legal industry it
self." 

The task force noted that the legal 
profession increasingly is domi
nated by escalating lawyer salaries 
and heavier demands for billable 
hours. 

'"The time has come for the pro
fession to examine the impact of 
costs on the delivery of legal serv
i,~s "nd the critical questior, 
whet her i ncrea sing costs ha vc 
impeded access to the courts." the 
task force report said. 
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Biden's Challenge 
To Federal Courts 
"THE real problem here is that Federal 

judges have lifetime tenure," said a senior 
Judiciary Committee aide last week, la· 

menting Article Ill of the Constitution. "That 
would make it difficult to make judges accountable 
and force them to follow the Biden Act." 

Better known as the Civil Justice Reform Act of 
1990, the Biden Act has set off a rare and bitter con
frontation between Joseph R. Biden, the chairman 
of the Senate Judiciary Committee, and the na
tion's leading Federal judges. 

The committee staff; Mr. Biden, Democrat of 
Delaware, and Strom Thurmond of South Carolina, 
the committee's ranking Republican, all say the 
legislation is the only way to make judges manage 
their caseloads effectively. It aims to make the ju
diciary more accountable for keeping the court 
system efficient. 

But to many Federal judges, accountability is a 
buzzword for introducing politics into the Federal 
Rules of Civil Procedure. The judges fear that this 
new method of legislating court procedure can set 
the dangerous precedent of subjecting court rules 
to political whimsy. They contend that the act 
would violate the separation of powers doctrine by 
having the legislature manage the workings of the 
courts. 

• • • 
The sweeping bill proposed by Senator Biden 

seeks to make civil litigation less costly and faster 
in a variety of commercial, employment discrimi
nation and other disputes. 

The bill is moving quickly through Congress and 
is widely expected to be approved because it has 
bipartisan support in both Houses. It has also re
ceived the blessings of a number of prominent lob-

bying interests, including the American Trial Law
yers Association, the American Insurance Associa
tion, the Consumer Federation of America and the 
Business Roundtable. 

But many judges and several prominent Jaw pro
fessors say the legislation is tantamount to dealing 
with bad weather by outlawing hail. 

"Almost all of the judges are against it," said 
Maurice Rosenberg, a professor of civil procedure 
at Columbia Law School. "There is a recognition 
that it is a good idea to be committed to reducing 
expenses and delays. But I'm afraid in many ways 
it actually increases costs and delays." 

In part, the heavy opposition from the bench de
rives from the position that the bill implicitly at
tributes the crisis in the Federal courts to the fail· 
ure of judges to keep cases moving. The judges 
read this view into the proposal because it makes 
mandatory many rules that have long been discre
tionary. 

"They are trying to take examples of judges who 
have been bogged down and extrapolate it to apply 
to the whole judici<:,-y," said James L. Oakes, the 

chief judge of the United States Court of Appeals 
for the Second Circuit, one of the nation's busiest 
jurisdictions, which includes New York, Vermont 
and Connecticut. "To the extent that it does lay 
blame on the judges, it's a bad rap." 

If adopted, the Biden legislation will require 
judges to decide significant issues first and put 
cases on one of three different time tracks, depend
ing upon their complexity. Judges will have to 
sharply curtail the pretrial fact-finding process 
that lawyers call discovery. The progress of case
loads will be monitored by a new system of report· 
ing that has been criticized for adding more work 
and paperwork for judges. 

The proposal also requires judges to hold early 
conferences apprising the parties of alternatives to 
the Federal courts, like arbitration and mediation, 
and to set firm trial dates, within four months of 
the completion of discovery, to put pressure on the 
parties for an early settlement. 

• • • 
Judges questioned how firm trial dates in civil 

cases could possibly be mandated. In many jurisi
dictions, judges are having great difficulty trying 
civil cases quickly because of an enormous in
crease in criminal cases, particularly drug prose
cutions. The Constitution and the Speedy Trial Act 
require that criminal cases be moved ahead of the 
civil caseload. 

The legislation is based on a report prepared last 
year by the Brookings Institution. lt concluded that 
the rising costs of litigation are draining valuable 
resources from American business, m&king it less 
competitive . 

The bill represents the first Congressional effort 
in many years to become actively involved in writ
ing detailed court procedure, an area that has long 
been left in the hands of an advisory committee of 
legal scholars set up by the judiciary and intended 
to be insulated from political pressure. 

A committee aide said the legislation was 
drafted "after we drew the conclusion that judges' 
drawing up the rules is insufficient." 
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Judiciary Panel Hits Cost Cutting 
By Charley Roberts 
Daily fount.al Slaff Report11r 

WASHINGTON The policymaking 
body of the federal judiciary warned Con· 
gress Tuesday that legislation aimed at 
cutting costs and delays in resolving civil 
cases raises serious separation of powers 
concerns and could actually be 
counterproductive. 

"There has been a strong reaction that 
the bill is extraordinarily intrusive .~nto 
the internal workings of the judicial 
branch," Judge Aubrey E. Robinson Jr. 
testified on behalf of the Judicial Confer
ence of the United States. 

"These are procedural matters which 
should be handled through the normal, 
congressionally-mandated Rules En
abling Act process," he said. 

Robinson, the chief judge for the dis· 
trict court for the District of Columbia, 
politely told the Senate Judiciary Com
mittee that if Congress wants to expedite 
case resolution, it should create more 

federal judgeships. 
He noted the conference has asked for 

76 new judgeships this year, of which 60 
would be in the district courts, but real 
number needed is nearly 100. 

"The Speedy Trial Act, fueled by a 
growing drug caseload, has, in many dis· 
tricts, imperiled the timely and efficient I 
resolution of civil cases," said Robinson. 

He cited the situation in the Southern 
District of Texas where the chief judge 
has said that, "without prompt relief, by 
the end of the year there will be no civil 
cases heard in that district." 

Disputed Issues 

Sen. Joseph Eiden, the Delaware 
Democrat who chairs the committee and 
is sponsoring the bill, disputed the con· 
stitutional and practical issues raised and 
said that while he is willing to work with 
the conference on revisions, he intends 
to seek passage of the measure before 
Congress adjourns in October. 

But he did promise to introduce legis
lation shortly to create 20 or more new 

federal judgeships. l 
While Sen. Strom Thurmond of South I 

Carolina, the ranking Republican on the 
panel, endorsed Biden's bill, Sens. Orrin 
Hatch, R-Utah, and Charles Grassley, R
Iowa, joined Robinson in criticizing its in- 1

1 trusion on the courts. 

district court develop a comprehensive 
plan to reduce costs and delays. The plan 
is to include certain features, such as de
velopment of tracks or timetables for dis
covery based on the complexity of the 
case, the setting of early and firm trial 
dates, assignment of a single judge to a 
case to manage its progress, and in
creased use of alternative dispute 
resolution. 

To further these aims, the bill pro· 
vides $16 million in added funding for 
automation and clerical expenses. 

"I daresay that federal judges, who re- I 
view the meaning of many of the laws we 
enact, probably have several detailed -
and choice - ideas on how we can better i 
conduct our business," said Hatch. "I am i 
equally confident that the Congress i 
would not look kindly on having those I Reaching a Consensus 
ideas imposed on it." ! • • • 

I 
Test1fymg m support of the measure, 

But Biden said, "I didn't introduce this Patrick Head, general counsel of FMC 
bill because I thinkjudges.?ie bad guy~; I Corp., said he was "surprised if not 
just think the system is ripe for change." ! shocked" during meetings of the task 

Biden's bill, S 2027, is based on the I force to find traditional adversaries, such 
consensus recommendations last year of I as insurance company counsels and 
a task force of corporate general coun· I plaintiffs' lawyers, as well as some feder· 
sels, insurance industry attorneys, plain· I al judges reaching a consensus on what 
tiffs' trial lawyers and consumer activists 1 is contained in the bill as a cure for the 
brought together by Biden. I costs and delays that plague the federal 

The bill mandates that each federal courts' civil calendar. 
He called the bill "the sleeper of the 

~ I' year if it can cut costs and get finality" 
·~ out of the civil justice system. 
§ Bill Wagner of Tampa, Fla., the imme· 
j\\5. . diate past president of the Association of 

I Trial Lawyers of America, said the bill 
seeks to compress the time it takes to 
resolve a case without biasing any type 
of litigant or suit. 

Wednesday, March 7, 1990 
Stephen B. Middlebrook, general 

counsel to Aetna Life and Casualty, and 
Gene Kimmelman, legislative director 
for Consumer Federation of America, 
agreed. Wljt ilias .l\ngtlts lllailg Journal 
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The bill also received a strong en· 
dorsement at the hearing from Judge 
Richard A. Enslen of the Western Dis· 
trict oi Michigan, who said he employs 
many of the case management devices in 
the bill and has found them effective. 



i I 

); 

) 

:Courts and Congress Close to Agreement 
.On Cutting Delays, Costs of CivilCases 

WASHINGTON 
DOCKET 

By STEPHEN WERMIEL 
Staff Reporter of THE w ALL STREET JOURNAL 

WASHINGTON-After Jocking horns for 
months, the federal judiciary and congres
sional leaders may be nearing an uneasy 
agreement on legislation aimed at reduc
ing delay and expense in civil cases. 

Aides to Sen. Joseph Biden !D., Del. l, 
. chairman of the Senate Judiciary Commit
tee, !lave been negotiating with officials of 
the Administrative Office of the U.S. 
Courts over a compromise version of legis
lation Sen. Biden introduced in January. 

The negotiations may not be quite as 
delicate as current efforts to initiate a 
budget summit, but it's close; federal 
judges are very sensitive about attempts to 
tell them how to manage their courts. 

"We are in agreement on the general 
fundamental principles to reduce cost and 
delay. But it's micro·regulation by statute 
and mandatory requirements that concern 
us," says Chief Judge Robert Peckham of 
the federal district court in San Francisco, 
who is leading the judiciary's response to 
Sen. Biden. 

As first proposed, Sen. Biden's legisla
tion would have required each federal dis
trict ·court to appoint a local advisory com
mittee and to adopt a civil-case manage
ment plan within one year. The plans were 

. to include a procedure for placing cases on 
different tracks, with simple cases to be 

. handled quickly, and complex cases more 
slowly. And judges would have been given 
45 days after the time defendants respond 
to a lawsuit to set a detailed schedule for 
pretrial discovery, motions and the trial 

·date. 
The proposal, which was produced by a 

task force that studied the problems of de· 
lay and litigation cost, also would have re
quired each court to publish periodic lists 
of cases that fall behind schedule. 
. In introducing the legislation, Sen. Bi
den said, "The civil justice system as we 

'kriow it today is not fulfilling its basic ob· 
jectives of providing the just, speedy and 
inexpensive resolution of disputes." The 

·•bill had support from Democratic and Re
publican leaders on the Senate and House 

:Judiciary Committees. 
· But it wasn't long before federal judges 
·were protesting the intrusion into their 
: courtrooms that the legislation would rep
: resent. "Many thoughtful federal judges 
·are very, very uneasy about the signals 
·this bill sends of legislative incursion-al-
beit well-meaning-in the judicial arena 

·and what it portends for the future," said 
·Chief Judge Aubrey Robinson of the fed-
eral court in Washington, in Senate .Judi
ciary Committee testimony in March. 
·· While they were complaining, however, 
the j1idges didn't miss the message behind 
the legislation. On May 1, the Judicial Con· 

, .1 

ference, th'e policy-making arm of the fed
eral courts, adopted its own 14-point pro
gram, requiring each district court to ap
point an advisory group to recommend a 
case-management plan. But the Judicial 
Conference system gives judges discretion 
to adopt only those recommendations that 
are "feasible and constructive" and says 
nothing about tracking or listing delayed 
cases. 

The 27-judge .Judicial Conference rec
ommended that two model plans be devel
oped for handling civil cases with less de
lay and expense, and that the plans be 
tested in five volunteer district courts. 

Now the drama has moved into a third 
act: negotiations between aides to Mr. Bi
den and officials of the Administrative Of· 
fice aimed at producing a bill that the judi
ciary can, at the very least, refrain from 
opposing, if not actually supportini:. 

Final details of the compromise are still 
being drafted and haven't been approved 
by a working group led by Judge Peck
ham. But its features will be far less man
datory, according to those familiar with 
the discussions. They include giving dis· 
tricts three years, instead of one, to de· 
velop a plan, using the tracking system 
initially only as a pilot program in a few 
districts. and setting guidelines and princi
ples that courts may adopt for civil-case 
management, rather than mandatory 
rules. District courts that move quickly 
would receive as an incentive extra funds 
to implement their plans. , 

Sen. Biden, aides say, hopes to settle on 
a compromise and to move it quickly 
through Congress this year. But, says 
Judge Peckham, "It is difficult to say for 
certain that we will reach an accomoda· 
tion." 
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judges and magistrates who have had 
motions and bench trials submitted for 
consideration for more than six 
months and cases pending for more 
than three years. 

"Congress came a long way on this 
and passed a piece of legislation that is 
a lot more palatable to the Judicial 
Conference," said conference spokes
man David Sellers. 

Attached to the civil justice reforms 
was the first new judgeship bill in 
more than six years. Congress ap
proved 85 new seats - 11 appellate and 
74 district judgeships - targeted 
mainly for areas with heavy drug-re
lated caseloads_ The Judicial Confer
ence had requested 96 new judges 20 
appellate and 76 district - and 12 
bankruptcy positions. 

This legislation also was the vehicle 
for a first stab at implementing recom
mendations of the Federal Courts 
Study Committee. appointed by Chief 
Justice William H. Rehnquist, to inves· 

-------f(1\-J-,.l.,..,1g-atc the long-range needs of the fed-

1 Justice/Civil Rights er~~~~~~~ssy=~ep~~ved the so-called 
In 1988, the last time Congress non-controversial clements of the com· 

pushed successfully for major, federal mittee's report, including a study of 
court reform, some proposals had been the federal public-defender appoint
percolating on Capitol Hill for nearly a mcnt process; a fall-back statute of 
decade. But it took only 12 months and limitations for federal civil actions 
an all-nighter for the lawmakers to en- arising under an act of Congress, un
act a broad-ranging plan for reducing less specifically stated elsewhere; a 
costs and delay in the civil justice onc-vear study of intercircuit conflicts 
svstcm. by the Federal Judicial Center and a 
-The final product represented a rath- t\~'o·vear study of structural altcrna

er Solomonesque compromise sensi- ti\·c; for the c~urts of appeals; the rc
tive to judicial branch concerns that naming of U.S. magistrates to "magis
thc proposals stepped on the judicia- trate judge"; an exemption from the 
ry's independence and to legislative salary cap on senior judges for carn
demands that court logjams be broken. ings from teaching; and a five-year cx-

Thc legislation, pushed by Senate Ju- tension of the Parole Commission. 
diciary Chairman Joseph Bidcn, D- "Clearly, we were hopeful the so
Del., requires each federal district called non-controversial package 
court to draft within one year and im- would ha vc been more expansi vc." 
plcmcnt over the following three years said William K. Slate 11, the commit
a plan to cut civil litigation expenses tee's executi vc director. "The next 
and delays. Bowing to judicial opposi- time out, we'll be' looking at individual 
tion, Congress backed away from man- bills for our proposals instead of one 
dating the content of the plans. major bill, and that makes it much 
Instead, the bill suggests incorporating harder. Judicial reform is not for the 
six management principles, such as short-winded." 
setting early and firm trial dates and And finally, the civil justice reform 
imposing greater controls on dis- measure includes a bill, sponsored bi·, 
covery. Rep. Robert W. Kastenmeier, D-Wis., \ 

Unwilling to let the judiciary com- creating a national commission on ju· 
plctely off the hook, the bill creates a dicial impeachment and discipline. 
pilot program in 10 districts. five of The commission is to report to Con-
which must include major metropoli- gress in one year on ways to improve 
tan areas. Those courts must base the processing of complaints about 
their plans on the congressional man- judges and to make the system more 
agcment principles. In the fifth year, accessible to the public. 
an independent review committee wi11 I. 
determine which has been more effi-
cient _.:._ mandatory or suggested 
measures. . 

If the mandatory. plans produce bet
ter results, the bill requires the Judi
cial Conference of the United States to 
expand their use or propose a demon
strably. more efficient alternative. 

Also for the first time, the courts 
must publish semiannual reports of 

Two attempts to "reform" the work 
product of one particular court ~ the 
U.S. Supreme Court - were unsuccess
ful last session. Although approved by 
solid margins, the proposed Civil 
Rights Act of 1990. intended to reverse 
six job discrimination rulings last 
year, fell victim to a presidential veto 
that Congress was unable to override. 

That bill, along with the proposed 
Religious Freedom Restoration Act. 
will no doubt return in some form next 
year. The religious freedom bill, intro
duced at the session's end, would re
verse last term's high court decision in 
the peyote-Native American Church 
case. The justices abandoned the com
pelling-interest test for determining 

) 

when government action violates the 
First Amendment free-exercise clause. 
E111pluymc11l Dii:isio11 r. Smith, 58 
U.S.L. W. 44;33_ lH~a rcia Coyle ---------
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U.S. Judges Blast Speed-Up Bill 
Bar Le.aders Agree Eiden Plan Won·'t Work 

By Henry Gottlieb 

The Senate Judiciary Committee bas accomplisbe.d a rare feat: Pu.<iliing U.S. 
Di.<11I'ict Judge Oiclill.'iiOn Debevoise to lh.e brink of lofilng his cool. 

Num1a1ly the model of patrician equanimity, Dcbevoisc: is fightiog mad about 
legislatioo that .Juiliciary Committee C'.haianan Joseph Biden is advancing as a 
remedy for slow civil justice in fedcrnJ trial courts. "It's an absolute monstrosity," 
says Debevoise. Aud he is not the only judge or lawyer in New Jen;ey who th.inks 
so. 

Uaief Judge John Gerry, SO(OO of his colleagues on the bench, and leaders Gf the 
state's federal bar are so angry about some of 1he provisions chey are declaring their 
williogness to step to rhe front .ranks of any national effort lo kill the bill 

Grnnted. they say, slow civil justice is a problem in New Jersey's federal courts. 
1be average case that weut to trial last year tool: 26 mooths to get th.ere, the fifth
slowest pace io 1bc nation's 94 judicial districts. But for the moment, io New Jersey, 
the cure pro~ by Bide.it is cansjng more angst than the ailment. 

Says Ridwd Collier, chairman of dlc New Jeney State Bar Association's Fedenll 
Practice and Procedure Committee: .. We want ID derail it before it zips through." 
Stepbeo Orlofsky, another member of tbe committee, says, .. so far, the reaction has 
been onifonnly and resuurxlingly negative ... Deepening the lawyers• sinking fuelings 
is lb.cir "Vi.cw that Biden's plan adopCs features. that remind them of New Jersey's 
tightly managed state court system. 

Wul's in the Bill? 

The proposal intrnduc.-ed on lllll. 25 hy Bidcn, a Del.aware Democ:rat. was co
sponsored by the commiucc's ranking Rcpublicao. Strom Thurmond, of South 
Olrolioa, aod was ba.'ied on a BrnOllngs lm.1:itu.tion study cooducted by a 36-memba 
ta,sk fon:e of lawyers, judges, professors, and court professionals. 

The hill pays homage to three articles of faith among court managers. The first 
ooo says that cases are disposed of most effideotly when deadlines are established 
for each stage of litigation. Second. :speeding cases means speeding discovery, 
motion priictice. and settlements, because 95 percent of federn.1 filings are res-0lved 
before trial. Third. haruJs-on JlllUi.agement by judges gets things done. 

t 

CONTINUED ON P<Wo 22 

PROMISES FIGHT: U.S. District 
Judge Dicldmon ~says a new 
bill designed to remedy slow civil 
justice in Cederal trial coorts is ••an 
absoiute monstrosity." . 
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iu.s:~ Jiidges Blast Bill 
OJHTINUED FROM Pq;e OM 

The · legis1ation would require each 
district to develop separate tra~ 
plans for easy aDd complex cases - I 
so-called differentiated case manage
merit system similar to experiments 
New Jersey courts are now running in 
Bergen aod Camdco counties. 

F.acb district would be free to set its 
' own deadlines foc discovery and mo-
1 lions. Bui fur al] districts, a judge, not 

a magistrate, would be required to hoJd 
' a mandatory discovery and case man

agement -conference within 45 days of 
the first responsive pleading in a case. 
At the conference, ism.cs wou1d be 

1 identified, dlscoveiy schedules wou1d be 
set, a pretrial confereoce date would be 
set, aod in simpJe cases, a trial date 
also would also be estab1ished. 

If the districts faiJ to devise a plan 
within a year. ooc is imposed oo them 
from Washing.too. 

The bill also contains a provision 
aimed at judges who are slow to make 

1 interim rulings. Four times a year, the 
courts would publish a report lii."ting 
each judge's list of motions unresolved 
for more than 30 days, and how long 
they have been pending. 

Distaste for Micromanagement 

Gerry and Debevoise have no arg11-
ment wilh the goal of the bill or its 

! philosophical underpinnings. They just 
1 don't like the idea of what Gerry calls 

"an endless string of efforts in Con
g~css to micrmmmage the business of 
the' courts." What's more, the judges 
.s<!)l, this particular bin would make 

1 'things worse, especially in New Jersey. 
:. JJcl.ievoise list.'> three main objections: 

• '11"' hill ig;nores the root cause ot 

civil trial de1ays - the crushing case 
load of criminal cases, which take 
precedence under speedy trial rules fur 
criminal matters. What•s the use of 
setting rigid deadlines for civil cases 
that won't be adhered to because of the 
crush of criminal basioess? 

• The bill reduces the role of magis
tr.ues in scheduling and hands it back to 
lbe judges. This would be a time
consuming step backward in New Jer
~, where several magistrates have . 
earned reyutatiom for moving cases 
quickly, Deilevoise and Gerry say. 
"We fthe judges] are a sweatshop and 
we've got to keep swcaiiog oo produc
tive things, not things lhat take more 
time," Debevoi.se says. "In New Jer
sey, we've beeo able to hold our beads 
above water because of 1he magistrates' 
work." ' 

• The bill would require each judge 
aod district clerk to devote more atten
tion to rerord keeping, which is already 
an overJy time-consuming burden, 
Ddicvoise says. Additiooal records are 
espcciaJly oocrous, he says, because 
most of the frats in the Biden bill have 
already been instimred informally in' 
New Jersey. For example, cases in this 
state are already <m tracks. Judicial 
productivity is enforo.:d by collective 
discipline, he says. Early cooferencing 
of cases is already an established LOOI in 
the distr:i-ct. the judge.11 say. 

Gerry. who circnJated memos about 
the bilt to lbc 13 other judges and nine 
roagislrat~ in the district. says he ba.~ 
beanl no dissent from hls oegative opio
ion about the bill. He says judge..'> 
around die country as we11 are begiir 
ning to express concern about the bill, 
but be says he knows of no organized 
opposition yet. 

1llree Jearlcrs of the state•s federal 
bar say they agree with the judges' 
analysis. The president of the Assod
ation of tbe Federal Bar of New Jersey. 
Bruce Goldstein, of Saiber, Schlesioger, 
Satz & GoJdsteio in Newark. says he is 
most upset about what he perceives as 
an attempt to gut the magi.i.'trates' work. 

At the State Bar's federal scctloo, 
Orlofsky, a partner with Blank, Rome, 
Comisky & McCau1ey in Oieny Hill, 
and Collier, of Collier, Jacob & Swea: 
m Somerset, say they are prepared to 
work: with their counterpans in other 
states to fight the bill. 

Lipscher Connection 

Orklfsky says ooe of lhe things that 
turned him off about Biden's pro}Xl531 
was the incantation of Robert Lipscher's 
name in Biden 's introouetory speech on 
the Senate floor. 

Lipscber. director of New Jersey's 
Arlm:inistrative Office of the CoUr1s, is 
considered a seer among the nation's 
court managers, but he has been a 
lightning rod for the Bar's demmciatioos 
of oourt administration io New Jersey. 
Orlofsky says Biden's· use of Lipscher's 
comments on differentiated case man
agement to buttress the efficacy of the 
legislation, "made me laugh." Lipscber 
declines to comment. 

The judiciary committee is scheduled 
to hold hearings oo the bill this moo1h, 
and an aide to the sen11tor says the paoel 
is willing to make changes. "We stud
ied it carefully, and we think it's a very 
good bill, but it's not the holy grail," 
the aide says. 

He says the commillce is aware that 
the crush of -crimioal cases is oot ooe
quately addressed in the legislation and 
that a bill to be introduced laler this 
year -- presumably legislation calling 
for ere-.ttion of new judgeships -· will 
deal with the problem. 

'1''ear of God' in Utigants 

Robert Litan, a senior fcl!ow at 

Brookings who was reporter for the task 
force study, says there was a consensus 
among the members of the study group 
that the magistrates' system has oot 
worked beaose only judges can .. put 
the fear of God into the Jitigaots. 
Thiogs get lost in the black bole of 1he 
magistrates' offices." 

He also says that New Jersey judges 
might be overreacting to fears of central 
cootrol. 1'be key feature of the bill is its 
provision that each court sets iis own 
set of deadlines, taking intn accoo.mt its 
own circumslances, Litan says. "It may 
be that in New Jersey you already have 
the best system; in that case, if it ain't 
broke, don't fix it," be says. 

If nothiog else, tbe fight over lhl.s bill 
is lilcely to fucus additional altention 
arnoog New Jersey practitioners oo the 
rerord of the D.istrict Court in moving 
cases. lo the year ending June 30, 
1989, 6 peroent of tlte cases io the 
di:.'1rict were more than 1bree years o]d 
- about average for the oalion. And 1he 
civil case load per jwJgc, 414 cases. 
also was about .average. Al the same 
time, the figures show that New Jeney 
judges were victimized by complexity. 
Wbeo the degree of difficulty was fac
tored in, the avernge judge in only l l 
districll> had as big a civil workload as 
each of the 14 New Jersey judges. 

The addition of large. muiti
defendant, mob trials that tie up judges 
for months has put the district deeper in 
the bole in the past few years, Gerry 
says. New Jersey also suffers from the 
absence of a large cadre of senior 
judges, wbo help clear cases but are not 
COUllted in the workload statistics. New 
Jersey has only two senior judges, 
Mitchell COOcn, in Camden and Clark
son Fisher, io Trenton. 

U.S. Magistrate Jerome Simandlc, 
who sits in Camden, expresses lhe same 
coooerns voiced by Gerry and Debe
voise, but be says the legislation will 
spark a necessary debate. As long as the 
biJl serves as a "catalyst" for discus
sion, that's fine he says, but not if ii 
ends up being the remedy. • 

,, 
f'1 
to 

81 . 
;:8 
,_,. 
Vl 

w 
(11 



Monday, May 21, 1990 THE NATIONAL LAW JOURNAL 5 

Conference OKs Plan to Cut Court Costs, Delays 
OPPOSED TO congressional proposals for improv
ing the management of civil suits in the federal 
courts, the Judicial Conference of the United States 
recently approved its own program to cut costs and 
delay. 

Last March, the conference - the policy-making 
arm of the federal judiciary - voted unanimously to 
oppose legislation, the so-called Civil Justice Reform 
Act of 1990, which embodies the recommendations of 
a special study committee composed of politicians, 
academicians, lawyers and political scientists. Dur
ing the following weeks, district judges who serve as 
representatives on the conference came up with their 
own plan to tackle the trial-court caseload problems. 

Under the program approved by the conference, 
each district court will appoint an advisory commit
tee of lawyers and representative clients to help. the 
court assess the criminal and civil dockets, identify 
major sources of cost and delay in civil litigation and 
recommend steps to reduce costs and improve the 
delivery of case management services. 

The conference also committed itself to adding 
substantial new training programs for judicial offi· 
cers and court staff in case management techniques. 

The attempt to solve the cost and delay problems 

• Federal wiretaps increase in drug cases. 

• More heat over sentencing guidelines. 

• Jury clears defendant in CIA trial. 

will not be a one-shot effort, according to a confer
ence spokesman. Every three years, each district 
court will be required to reconvene its advisory 
group to reassess conditions in the court and to rec
ommend additional changes. 

---111u1+11•n•---

BIG EARS. When dopers talk, Uncle Sam listens -
more often, at least, than he used to. 

Like all law enforcement efforts, electronic sur· 
veillance is focusing more and more on drug cases. 
Ten years ago, 45 percent of taps were directed to· 
ward narcotics violations; today, the figure has 
reached 62 percent and continues to climb. Gambling 
investigations, though declining in number, consti
tute the second-largest group, followed by racketeer
ing, which has increased from 24 taps in 1979 to 89 
taps last year. 

In its annual report on state and federal wiretaps, 
issued this month, the Administrative Office of the 
U.S. Courts notes that, overall, the number of federal 
taps in 1989 increased by 6 percent over the previous 
year, reaching a total of 310. 

There has been a much more dramatic change, 
however, in the duration of the taps. While the num· 
ber of taps has increased 37 percent during the pas' 
10 years, the amount of time police are tuned in is UJ 
146 percent. Experts say this reflects the growin; 
complexity of the probes. One sign: the number c 

arrests by federal authorities increased from 8~ 
1988 to 1,312 last year, just as the average numb1 
persons intercepted rose from 129 to 178. 

But there is - besides the need for a warrant 
inhibiting factor to the taps' use: cost. The avE 
price of a tap in 1979 ran about $16,000. Toda 
$53,000. 

---uu11+1un•---
--·~---·----··---~ ---~---.. 
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Lightening the Load 

ONE NEED LOOK NO further than Vermont, where there is a 
moratorium on state civil jury trials, to know that the system is in 
crisis. The overwhelming cost and demands of criminal - espe· 

cially drug - trials has caused huge dislocations in the nation's 
courthouses. · 

But not only are courts staggering under the sheer quantity of suits 
before them, the cost of litigation is leading many cases to trial solely in 
hopes of recouping litigation costs, trial preparation fees and the like, 
according to U.S. District Chief Judge Sherm8.n G. Finesilver of Colorado. 

Judge Finesilver has a number of noteworthy recommendations to ease 
the crunch and encourage settlements. Although some are not startlingly 
new, they bear reiterating: 

•Judges need to become more aggressive in their pursuit of settle· 
ments, moving the process to the period shortly after a case's filing 
rather than "on the courthouse steps on the eve of the trial." 

•Law firms should have experienced negotiators in the firms who i 

could serve as resource people for the firms' trial lawyers. Impartial, non· 
emotional evaluation of cases by colleagues will promote more realistic 
parameters for the settlement of cases. 

These steps probably will stem some of the abuses and reduce expendi· 
tures in cost and time. But perhaps what is really needed are innovations 
in trials themselves, and even a strong dose of good old-fashioned com
mon sense. 

During the 9th U.S. Circuit Court of Appeals' Judicial Conference in 
mid-June, discussions were held on such high-tech trial techniques as 
computer graphics and long-distance testimony by satellite. While there 
are initial expenses to starting up such systems, they may end up saving 
in the long run by making evidence immediately understandable to the 
jury that ultimately must decide the case. 

As for common sense: Some suits should never make it into a clerk's 
office. We offer as an illustration the recently filed state court suit of one 
Hugh Craig Jr. of Indianapolis, who asks $1.99 quadrillion from the ham· 
burger chain Wendy's for a scratch on his car. For the record, Mr. Craig 
also complains that the chain indulges in false advertising because 
there's no ham in hamburgers. · 
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U.S. Judges Blast Speed-Up Bill 
Bar Leaders Agree Biden Plan Won·'t Work 

By Henry Gottlieb 

'The Senate Judiciary Committee bas accrn.nplisbe.d a rare feat: Pushing U.S. 
District Judge Dickinson Debevoisc to Lhe brink of kl:sing his cool. 

Nomta.lly the modcl of patrician cqwmimity, Dcbevoise is fighting mad about 
legislatioo that Judid:uy Committee Chairman Joseph Biden is advaoci:ng as a 
remedy for slow civil justice in federnl trial courts. "It's an absolute monstrosity," 
says Debevoise. And he is ooe tll.e only judge or lawyer 1o New Jen;ey who thinks 
so. 

Cllief Judge Jolin Gerry, sqne of his colleagues on the bench, arul leaders of the 
state's federal b;ir are so angry about some of the provisions they are declaring their 
williogness to step tQ the front ranks of any n.atiooaJ effort '° kill tbe bill. 

Granted, they say, slow civil justice is a problem in New Jersey's federal coorts. 
1be average case truit weut to trial last year tool: 26 mooths to get there, the fifth
slowcst pace ia tbc na.tioo's 94 judicial districts. But for the moment, in New Jersey, 
the cure proposed by Biden is cam;ing more angst than the ai.lnx:at. 

Says Richard Collier, cl1airman of the New Jecsey State Bar A<;SOCiatkm's Federal 
Practice and Procedure Comm.iLtee: "We want tu derail it before it zips through." 
Steyheti Orlofsk:y, another member of 1he committee, says, "so far, the reaction has 
bcro unironnly and resouo<liugly negative ... Deepening the lawyers' siakiag feelings 
is their view that BMlen's plan adop(s features that remind them of New Jersey's 
tightly managed state court system. 

Wh:d's in the Dill? 

The proposal introduced on Jan. 25 by Bidcn, a Delaware Democ:rat, was co
sponson:d by the commiuce's ran.king Rcpublicao, Strom Thurmond, of South 
Carolina, aod was based on a BroOkings lru,.11tntion study rooducted !Jy a 36-ruember 
task fon:e of Jawycrs, judges, professors, and court pmfC$ionals. 

The hill pays homage to three articles of faith among cowt Il.)lIDagers. The first 
ooe says tfolt cases are disposed of most efficiently when deadlines are established 
for C"acb stage of litigation. Scrood, speeding cares means speeding di&eovery, 
motion practice, and settlements, because 95 perccnt of federa.1 filings are resolved 
before trial. Third, hands-on rnruiagement hy judges gets thlogs done. 

I 

CQNTINIIID cm f'.aeo 22 

PROMISES FIGHT: U.S. District 
Judge DicJdnson Debevoise. says a new 
bill designed to remedy slcrw civil 
justice in federal trial courts is ''an 
absobrte monstrosity." 
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U.S. Judges Blast Bill 
Three ICadcrs of tbe s1atc's federal 

bar say they agree with the judges' 
analysis. The pre.'>ident of the Associ
ation of <be Federal Bar of New Jersey, 
Bruce Go1dsl.ein, of Saiber, Schlesinger, 
Satz & Goldstein in Newark, says he is 
most upset about what he perceives. a.<> 
an attempt to gut the magistrates' work. CONTINllED FROM Pai:• OM 

The legislation would require each 
district to develop separate track.in~ 
plans for easy aod complex cases - f 
so-<'3.lled differentiated case manage
ment system similar to experiments 
New Jersey courts are now running in 
Bergen aod Camden counties. 

f::acb district would be free to set its 
own deadlines foc discovery and mo
tions. But for al] di~1ricts, a juclge, not 
a magistrate, would be required to hold 
a mandatory discovery und c.ase man
agement conference within 45 days of 
the first rc:spon.>ive plea.ding in a case. 
At the confcrcnre, issues would be 
identified, discovery sclledules would be 
set, a pretrfal confcreoce date wonld b~ 
set, aod in simple cases, a trial dare 
aJso would also be established. 

lf the districts fail to devise a plan 
within a year, ooc is imposed oo them 
from Washington. 

The bill also contains a provision 
aimed at judges who are slow to make 
interim rulings. four times a year, the 
couns would publish a report listing 
each judge's fat of motions unrerohred 
for more th.an 30 days, aod how Jong 
they h::ivc been pending. 

Dist'aste for Micrnrmmagemcnt 

Gerry and Dcbevoi.."11! have no argu
ment witi1 rhc goal of I.he bill or its 
philorophical underpinnings. They just 
don't like tbc idea of what Gerry calls 
":m endless string of efforts in Con-

. gress to micromanage the business of 
tlle' courts." What's rnore, the judges 
s<~y., this parti'--ulllr bill would make 
'things worse, especially in New Jersey. 

· JJct,evoise lists three main objections: 
• The hill ignores the root cause nt 

civil trial delays - fhe crushing case 
load of criminal cases, which take 
precedence under speedy trial rules for 
criminal maUcn;. What's cbe use of 
setting rigid deadlioes fOf" dvil cases 
that won't be adhered to because of fhe 
crush of criminal oosioess? 

• The bilJ reduces the role of magis
tr.ttes io scbeduliog and hand.<1 it back to 
lhe jndges. This would be a time
consurniog step back:w-.ud in New Jer
~, where sever.it magistrates have 
earned reputations for moving cases 
quickly, Debevrnse and Gerry say. 
"We (the judges} are a sweatshop and 
we've got to keep sweating oo produc
tive things, not things that take more 
time," Debev<lise says. "Io New Jer
sey, we've beeo able to hold our heads 
above water because of the magistrates• 
work." 1. 

• The bill would ~ire each judge 
and district clerk to devote more attcn
tkm to record keeping, which is aln:ady 
an over1y time-consuming burden, 
0...--bevoise says. Adilitional records are 
especially oocrm1s, he says, because 
most of the fiats in tbe Bklen bill have 
already been in..-rtitured iJlfonoally in' 
New Jcn;ey. For example, cases in this 
stale are already on tracks. Judicial 
prodoctivhy i.s enforcctl by collective 
discipline, be says. Early cooferenciog 
of cases is already an established tool in 
the dis.tri<:t, tbe judges say. 

C'.>erry, who circulated memos aoout 
the bill lo the 13 <Xher judges and nine 
magistrate:> in tile di~ricl, says he i1as 
heard oo disseot from his oegative opin
ion about Lhe bill. He says judges 
around rite country as well are begiir 
aing to expr~ concern about the bill, 
but he says he knows of no organized 
opposition yet. 

At the State Bar's federal s.cctioo, 
Ortofsty, a partner with Blank. Rome, 
Comisky & McCauJcy in Otcny Hill, 
and Collier, of CoUier, Jacob & Sweet 
m Somerset, say they are prepared to 
work with their counterparts in other 
states to figbt the bill. 

Lipscher Connection 

Orlofsky says ooe of the things th;tt 
turned him off about Biden's proposa1 
was the incantation of Robert Llpscher's 
name io Bide.n's introductory speech on 
the Senate floor. 

Lipscber, director of New Jersey's 
Admioi.i.'trative Office of the Couns, is 
considered a seer among the nation's 
court managers, but he has been a 
lightning rod for the Bar's demmciatioos 
of court admioistrarion in New Jersey. 
OrloL'iky says Bidc:n's· use of Llpscher's 
comments on differentiated case man
agement to buttress the efficacy of the 
legistatioo, "made me laugh." Lipscber 
declines Lo commct1t. 

The judiciary committee is scheduled 
to hold hearings cio the biU this month, 
and an aide to the senator says tbe paocl 
is willing to make changes. "We stud
ied it carefully, and we think it's a very 
good bin, but il' s not the holy gmil," 
tl1e aide says. 

He says the committee is aw.arc that 
tbc crush of criminal cases is oot ade
quately addressed in the legislation and 
that a bill to be intmducerl lalcr this 
year - pre..<;Umably legislation calling 
for cm.i.tion of new judgeships - will 
deal with the problem. 

•J<'e-.tr of God' in Utigants 

Robert Lit.an, a senior fellow at 
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Brookings who was reporter for 1he task 
force study, says there was a consensus 
among the members of tbe study group 
that the magistrates' system has not 
worked because only judges can •·put 
the fear of God iato the litigants. 
Things get Jost in the black bole of the 
magistrates• offices." 

He also says <hat New Jersey judges 
might be overreacting to fears of ceotraJ 
control. 1be key feature of the bill is its 
provision that each court sets its own 
set of deadlines, taking into accooot :its 
own circumstaru:::es, Litao says. "It may 
be Lhat in New Jersey you already have 
the best sys.tern; in that case, if it ain't 
broke, don't fix it/' be says. 

If nolhiog else, d:le fight over this bill 
is likely to focus additional attention 
amoog New Jersey practitioners oo the 
remrd of the D.istrict Court in moving 
cases. In the year ending June 30, 
19&9, 6 percent of the cases in the 
district were more than three years old 
- about average for I.be nation. And the 
civil case load per judge, 414 cases, 
also was about average. AL the same 
time, the figures show that New Jersey 
judges were victimized by complexity. 
When the degree of diffic-.ilty was fac
tored in, the average judge in onJy l l 
districts had as big a civil worl:load as 
each of tlx: 14 New Jersey judges. 

Tbe addition of Jarge, multi
defendant, mob trials that tie up judges 
for months has put the di.strict deeper in 
the bole in the ~ few years, Gerry 
says. New Jersey also suffers from the 
absence of a large cadre of senior 
judges, wbo help clear cases hut are not 
counted in the workload statistics. New 
Jersey has only two senior judges, 
Mitchell Cohen, in Camden and Clark
son Fisher, in Trenton. 

U.S. Magistrate Jerome Si.rrumdlc, 
wbo sits in Camden. expresses the same 
concerns voiced by Gerry and Debc
voise, but be says the legislation will 
spark a necessary debate. As long a.c; the 
bill serves as a "catalyst" for discns
sion, that's fine he says, but not if ii 
ends up beiog the remedy. • 
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Shall vs. May 

Judges Rebel Over One Word in Civil Reform Bill 
BY ANN PELHAM 

Judges are usually careful about words, 
but the federal judiciary is setting a new 
standard for particularity. A single word is 
the basis for the third branch's support of a 
House bill on civil justice reform-and its 
opposition to the Senate version. 

The House legislation says efforts to 
improve management of civil cases 
"may" include six specific steps. The 
Senate bill says those six components, 
such as setting early trial dates, "shall" 
be part of every court's plan for reducing 
delay. 

Congress is running out of time this 
session, though the judicial legislation 
could still be considered by a House
Senate conference committee this week. 
(As of Oct. 12, Senate approval of its 
version was expected under a "unanimous 
consent" agreement.) 

Both the House and Senate have an in
centive to settle up on civil reform: New 
federal judgeships are likely to be part of 
the package. The House has approved 61 
additional district and circuit court judge
ships, while the Senate bill provides for 
77. 

The current judges, through their Judi
cial Conference and the staff at the Ad
ministrative Office of the U.S. Courts, 
convinced the House Judiciary Committee 
to make a few key changes in the civil re
form bill, which was originally drafted by 
Senate Judiciary Chairman Josep~ Biden 
Jr. (D-Del.). Taking shalt out was the 
most important alteration. 

view, such a requirement would consti
tute micromanagement, and they urged 
that the components of, the expense and 
delay reduction plans be made discretion
ary." Kastenmeier chairs the House Judi
ciary Subcommittee on Courts, Intellec-

As Rep. Robert Kastenmeier (D-Wis.) ! Sen. Joseph Biden Jr. has spar-
told the House Sept. 27, "In the judges' red for months with the judges. 

tual Property, and the Administration of 
Justice. 

But Biden, who already watered down 
his first version of the bill after protests 
f~om judges, is sticking with shall. He and 
the federal judiciary have sparred for 
months over the legislation and other mat
ters. (See "B ide11 Takes Judiciary to 
Task," Legal Times, July 2, 1990, Page 
7.) 

The judiciary also favors the House 
wording in another section. Both bills 
would institute a twice-a-year reporting 
system for each judge that would make 
public the number of motions and com
pleted bench trials pending for more than 
six months. The list would also include 
cases more than three years old. 

The House describes this measure as 
"Enhancement of judicial information 
dissemination.'' The judges prefer that to 
the Senate's heading: "Enhancement of 
judicial accountability through informa
tion dissemination." They balk at use of 
the word accounlabifity. 

As for the lists of new judgeships, the 
difference is greatest for the state of 
Texas, which gains 11 additional district 
judges in the House bill and only five in 
the Senate version. House Judiciary Chair
man Jack Brooks is a Texas Democrat. 

Although most new district judgeships 
are in areas with heavy drug caseloads, 
some jurisdictions with no major case in
creases are slated to get new judges, usu
ally for political reasons. These slots, in 
places like Maine, Wyoming, and Utah, 
will likely be the first to go in conference. 

The House judiciary panel had origi
nally approved 59 new judgeships, but the 

Rep. Robert Kastenmeier went t<J 
bat for the federal judges. 

bill was modified before floor consider
ation to include two additional district 
slots. The two judgeships, which also ap
pear in the Senate bill, arc in Washington 
and Illinois, states that also happen to be 
home to House Speaker Thomas Foley (D
Wash.) and House Minority Leader Rob-

ert [Wiehe/ (R-111.). --· --· rfd 
._,;. ...... ----- ..,_ 



Letter rrom 
THE 'PRESIDENT 

OVIL JUSTICE REFORM ACT OF 1990 
A TOPIC FOR REVIEW 

Neil E. Bogan 

There is presently pending in both Houses of 
Congress proposed legislation which may have a 
substantial impact upon the trial of civil cases in the 
Federal Courts. These bills are virtually identical in 
nature and are being referred to as the ivil Justice 
RefQ_rm Act..Qf 199(]. The expressed purp of the 

.....,rctis to reduce costs of litigation, enhance the 
speedy resolution of civil disputes, explore 
alternative means of dispute resolution and avoid 
over lawyering. In the United States Senate, the Act 
is embodied in Senate Bill 2027 and in the House of 
Representatives Bill 3898. 

Apparently, this proposed legislation is 
progressing quite rapidly through the Judiciary 
Committee of the U.S. Senate. Some of the 
highlights of the Bill include the following: 

• Each federal district court developing a case 
management plan within one year. 
(Failure to do so would subject the district to a 
proposed model plan.) 

• Each plan to include a system for tracking 
cases, with three or more tracks separating 
simple cases from complex ones. 

• Initial track assignments to be handled by the 
Clerk of the Court or a designated staff person. 

• For each track, the plan is to set time limits for 
completion of discovery. 

• Judges will be required to set early, firm trial 
dates. 

• An initial conference presided over by a judge, 
not a magistrate, to be held within 45 days of 
the first responsive hearing for establishing a 
discovery schedule, dates for filing and 
hearings on pretrial motions and, except for 
complex cases, the specific trial date. 

Concern has been raised from several sectors 
relative to the impact of the proposed legislation: 
We are in the process of creating a coalition of OBA 
Committees and representatives of the Oklahoma 
Trial Lawyers Association and Association of 
Defense Counsel to undertake an indepth review of 
the Act and report its findings and conclusions. 
Some of the early concerns expressed are that the 
proposed legislation: 

1. Denies the Court and legal counsel flexibility 
i1t the handling and scheduling of cases. 

2 Substantially hinders the ability of opposing 
counsel, who are most knowledgeable about a 
case, assisting in determining the time table 
within which to schedule discovery and trial. 

3. Removes the magistrate from participation in 
the discovery process which may lead to 
gridlock depending on each court's case load. 

4. Fails to take into consideration the increase in 
criminal cases nationally. 

5. Docs not address the priority of criminal cases 
over civil cases pursuant to the Speedy Trial 
Act and the inability to ascertain the natur~ 
and volume of these cases and the effect they 
might have on setting firm dates for hearings 
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and trials in civil cases. 

6 Does not consider the inherent limitation on 
the number of cases which may be scheduled 
in a given calendar year and the effect that 
settlement prior to trial might have on the 
court's docket. 

7. May effectively prevent the sole practioner 
and medium size law firms from handling and 
maintianing any substantial federal practice. 

It has been suggested that rather than imposing 
national legislation, the perceived problems might 
be better addressed through the Federal Judicial 
Conference. In the alternative the issue could be 
addressed by implementation of pilot programs in 
jurisdictions in which there have been problems in 
getting civil cases brought to trial to ascertain how 
the proposed legislation would actually function and 
otherwise impact both the bench and the bar. 

For those attorneys practicing in the federal 
courts, the proposed legislation should be of special 
interest and perhaps concern. If you would like a 
copy of the proposed Senate Bill, then I would urge 
you to contact Marvin Emerson, Executive Director 
of the OBA. After review of the proposed leglislation, 
I would also encourage you to make your opinions 
known to our Oklahoma Congressional Delegation 
in order that they might be allowed the opportunity 
to make a truly informed decision based upon input 
from individuals most directly impacted by these 
proposals. 

Very truly yours, 

Neil E. Bogan, President 

/,.-
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Judicial Conference plan clashes with Biden hill ' 
By JANAN HANNA 

!Aw Bulletin alld'r writer 

When the U.S. Senate Judiciary 
Committee held its first public 
hearing on a proposed bill aimed at 
reforming the civil justice system, 
the Judicial Conference of the 
United States criticized the legisla
tion as "extraordinarily intrusive 
into the internal workings of the 
Judicial Branch." 

Three months later, the confer
ence has adopted its own plan to 
reduce costs and delays of civil 
litigation, focusing on preserving 
the autonomy of each federal court 
district. 

The conference drafted its 14-
point plan, which calls on each 
district court to form an advisory 
group to study and recommend 
improvements in case management, 
after gathering the views of trial 

judges from throughout the country 
- most of whom have been outspo
ken critics of the pending ·Civil 
Justice Reform Act of 1990 pro
posed by Sen. Joseph Biden, D-Del. 

The conference plan, a vague set 
of criteria seemingly aimed at head
ing off congressional intrusion of 
the judiciary, does not impose spe
cific guidelines on federal judges. 

Rather, each district is required 
to study its own case management 
system by "assessing" current 
docket conditions, identifying 
sources of increased costs and de
lays in civil litigation, "recom
mending" measures to reduce any 
problems, fielding proposed solu
tions to the Judicial Conference, 
and implementing them. 

While basically playing a peri
pheral role, the Judicial Conference 
will advise the districts on ways to 

improve case management. 
Chief U.S. District Judge 'John 

Grady of the Northern District of 
Illinois said he hadn't yet studied . 
the conference's program, but he 
emphasized that judges should be 
free to manage their dockets with-· 
out dictates from a court committee 
or Congress. 

"We're open to any suggestions 
[on case management] from any· 
body," Grady said. "I think each 
judge of the court has a definite case 
managment plan in place. 

"I have no objection to studyin& 
the problem on a court-wide basis, 
but I would be opposed to telling 
each judge to adopt a plan. Our best 
ideas evolve from individual exper
imentation. To impose some dis- ·1 
trict-wide system implies we have 

Continued on page 14 
PLAN 

Plan 
Continued from page 1 

the final answer, and we don't. Case 
management is something that is 
going to continue evolving. The 
more people we have experiment
ing, the better." 

The Biden bill, still pending in 
committee, calls upon a planning 
committee in each federal districl 10 

develop a case management system. 
Cases would be divided into 

three tracks - expedited, complex 
and standard - and disposed of in 
a certain period of time. While the 
court planning committee would 
monitor the disposition of all cases 
judges, too would be required t~ 
develop a case management plan. 

Further, all judges would be re
quired to hold a discovery case 
management conference in all cases 
and set firm trial dates. 

The Conference's program was 
adopted as a reaction to the Biden 
bill, Conference spokesman David i 
Sellers said. The Conference pro- · 
gram is more flexible than pending 
legislation, recognizing that differ
ent districts and different judges 
have different needs, Sellers added. 
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Judges Bristle at Biden's Civil Reform Plan 
Package Ignores 

Criminal Caseload, 
Jurists Charge 

BY ANN PELHAM 

The lawsuit against New York Air was 
filed in December 1985, just two months 
after the airline refused to let a disgruntled 
p;,issenger off a plane that had been ~itting 
on the runway at National Airport for 
more than three hours. By June I 987. after 
extensive discovery. both sides had moved 
for summary judgment. 

But not until Jan. 3 l, 1989, more than a 
year and a half later-and three years after 
the lawsuit was riled--<lid U.S. District 
Judge John Garrett Penn issue his opinion 
siding with defendant New York Air
which by then had gone out of business. 

Such a long delay, now usually known 

only to frustrated litigants afraid to speak 
out, would be made public as part of a 
civil judicial reform package now on a fast 
track through the Senate. 

Sponsor Joseph Biden Jr.(D-Del.), 
chairman of the Senate Judiciary Com
mittee, has already lined up support from 
key legislators as well as almost every in
terest group that would be affected, from 
insurance companies to plaintiffs lawyers 
to civil-rights activists. 

They all agree that civil litigation takes 
too long and costs too mul'.h-aml that 
judges must take tighter control of their 
cases. 

·'We're saying to the judges that 
they've got to be managers-and they can 
use any tool that they can get everybody 
!in the district I to agree on,'' says Bill 
Wagner of Tampa, Fla. 's Wagner. Cun
ningham. Vaughan & McLaughlin and the 
former president of the Association of 

SEE CIVIL, PAGE 18 
Bill Wagner: Judges must learn to 
manage caseloads efficiently. 
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rudges Greet Court Reform Proposal With Dismay, Anger 
I,, ~ 

CIVIL FROM PAGE 1 

Trial Lawyers of America (ATLA). 
But the powerful push for the proposal 

has left the federal judges reeling. With 
many districts swamped under a heavy 
criminal caseload because of tougher drug 
laws and stepped-up drug prosecutions, a 
drive for civil reform seems to many 
judges poorly timed, at best. 

"They're out of touch with the. real 
world," says one judge bitterly. "We 
were never consulted at all.'' 

Late List 

Under Biden 's proposal, each district 
would have to develop its own plan to 
limit discovery and set firm trial dates, 
with simple cases on a faster track than 
complex ones. Four times a year, the 
courts would publish a list of motions 
pending for more than 30 days-with the 
names of the tardy judges alongside. (See 
the accompanying box, "Highlights of S. 
2027. ") 

"There's got to be some order to this 
system," says Mark Gitenstein of the 
D.C. office of Chicago's Mayer, Brown & 
Platt, a former Judiciary staff director for 
Eiden who headed a task force that studied 
the problem at the senator's behest. 
"Right now the lawyers are running [the 
system], not the judges." 

But judges point out that districts par
ticularly hard hit by drug cases, like those 
along the southern border and in large ur
ban areas, have been forced to put civil 
cases at the back of the line, with a wait 
of three years for a simple case not 
uncommon. 

"If I don't get more judges in the next 
two to three years [to help with drug 
cases], we'll just have to say adios to civil 

Judge Robert Peckham supports 
some case-management concepts. 
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cases," predicts Chief Judge Lucius Bun
ton of the U.S. District Court for the 
Western District of Texas. 

The increase in prosecutions has left 
few areas untouched. Diana Murphy, a 
federal district judge in Minnesota and 
president of the Federal Judges Associ
ation, says she had to recess a civil jury 
trial in November to handle a criminal 
case. 

"Since then, it's been one criminal trial 
after the next, and the lawyers and parties 
in the civil case are still out there dan
gling,'' says Murphy, who is polling the 
association's executive committee about 
whether to take a position on the bill. Per· 
sonally, she was upset by the proposal. 

"I didn't know whether to laugh or 
cry-I was so depressed when I read it," 

1 

I 
says Murphy. "Senator Eiden is obvious-. 
ly an experienced, able senator, but this 
indicates such a lack of understanding of 
what life is like in the federal courts 
today." 

Judicial Concern 
Even judges less affected by drug pros

ecutions are concerned about the Biden 
approach. They say Congress is once 
again impinging on the judiciary's in
dependence and trying to micro-manage 
the courts. 

"We have no problem with the concept 
of case management,'' says Chief Judge 
Robert Peckham of the U.S. District Court 
for the Northern District of California and 
an advocate of case-tracking and other 
tools to advance the docket. "The prob
lem is with the detail of the bill." 

Judges must already comply with the 
deadlines for criminal trials set by the 
Speedy Trial Act, which took effect in 
1979, and with the Federal Sentencing 
Guidelines, which the Supreme Court 
upheld in early 1989. Congress has also 
included mandatory minimum sentences 
in many recently passed drug provisions. 

Adding to the judges' consternation is 
Biden's rush to move civil reform. The 
first committee hearing is set for March 6, 
a full week before the mid-March meeting 
of the Judicial Conference, the governing 
body of the judiciary and usually the voice 
of that branch on legislation. 

The importance of the bill, though, 
prompted the group's leaders to pick a 
witness to represent judges at the hear
ing-even though there hasn't been time 
to agree on an official position. Chief 
Judge Aubrey Robinson Jr. of the U.S. 
District Court for the District of Columbia 
will testify March 6. 

Whatever Robinson says, it will be 
clear from the outset that the judges are 
not speaking with one voice on this is· 
sue. Judge Richard Enslen of the Western 
District of Michigan is flying in from 
Kalamazoo to testify in favor of the 
legislation. 

Some judges contend that the quickly 
scheduled hearing snubs a group set up by 
Congress to recommend court reforms. 
The Federal Courts Study Committee, a 
panel of legislators, judges, and others, is 
due to make its final report April 2. 

SEE CIVIL, PAGE 19 

Judge Diana Murphy: Biden's bill 
reveals "lack of understanding;." 
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CIVIL FROM PAGE 18 

But the realists among the judges swal
low their pride. fruslrntion--an<l even 
ant:cr--·in hopes of winning a scat at the 
negotiating table. 

"I! is a very detailed bill that affects 
quite a number of procedures," says Chief 
Judge Charles Cl<trk of the U.S. Court of 
A ppcals for the 5th Circuit and chainnan 
of the Judicial Conference's Executive 
Committee. In order to craft a quick re
sponse, Clark appointed the conference's 
first ad hoc committee, headed by Judge 
Peckham. "We hope the judiciary can 
make some constructive comments." 

The judges, though, start out at a dis
advantage. Biden has been working for 
two years to get diverse interests to back 
ci vii refonn. 

In 1988, he set up, under the auspices of 
i the Brookings Institution and his own 

Foundation for Change, a 36-pcrson task 
force that met six times and issued a re
port, "Justice for All," in late 1989. Most 
of that proposal is now incorporated in the 
legislation, which has the enthusiastic 
support of Sen. Strom Thurmond (R
S .C. ), ranking minority member of the 
Judiciary panel. 

Even the judiciary's complaints were 
anticipated; Biden included on the task 
force four former federal judges now in 
the private sector. 

·'I'm sure it's causing some consterna~ 
tion among my fonner colleagues,'• offers 
rnsk force member Frank McFadden, a 

i fom1er chief federal judge in Alabama and 
now general counsel of Blount Inc. 
"Federal judges don't like to be told wh~: 
to do by anybody." 

And !hat can include colleagues who 
offer advice. Confidential tallies are al
ready kept of which judges have had mo
tions pending for more than 60 days, so 
chief judges know which members of their 
disrricts arc slow. 

But most chief judges arc rcluetanl to 
chastise a fellow judge either for slow 
decision-making or for a poorly organized 
docket. 

If they do nag a colleague, the criticism 
can be ignored. Federal judges arc ap
pointed for life, and a chief judge has no 
power over other judges--othcr than to 
withhold new assignments from a judge 
with a serious backlog. This "sanction" 
simply means more work for other judges 
who have managed to keep their dockets 
current. 

But reluctance on the part of judges to 
police each other has left an opening for 
Congress---and Biden is rushing to fill it. 

Head Start 

Key House members appear to be more 
cautious, and traditionally the judges have 
received a sympathetic reception from 
Rep. Robert Kastenmeier (D-Wis.), who 
chairs the House Judiciary Subcommittee 
on Courts, Civil Liberties and the Admin
istration of Justice. But Kastenmeicr, 
Judiciary Committee Chairman Jack 
Brooks (D-Tcxas), ranking minority 
member Hamilton Fish Jr. (R-N. Y.). and 
others have introduced the Biden bill in 
the House. 

As for the Senate Judiciary panel, staff 
members insist that senators arc open to 

~-------~·~·---·-----

Highlights of S. 2027, Proposed Federal Civil Reforins 
• Each District Court would have to develop a case· 

management plan within a year. The chief judge would ap
point a committee to draft the plan, with representatives 
from the bench, the har, and the public. The plan would 
become part of the local rules. · · 

• If a district failed to enact a plan, a model plan; to be 
developed by the Judicial Conference and .the Federal Judi' 
cial Cepter, would be imposed. 

• Each pl~n would ~~ve to iiicl~de a system' for ti<lcklng 
cases, with three or more tracks separating simple cases 
from complex ones. Designation· would be based on number 
Qf parties, number of claims and defenses raised, difficulty 
of legal issues, and complexiry of subject matter. 

• Initial track assignment would be handled by the clerk 
I 

• An initial conference, presided over by a judge, not a 
magistrate, would be required within 45 days of the first 
responsive pleading. At that time, the judge would set a 
discovery schedule, dates for filing of and hearings on pre
trial motions, and, except for complex cases. the trial date 
(for a specific day, week, or month). The judge would also 
have to determine then whether to involve a magistrate in 
the case and, if so, the magistrate's tasks. 

.. Ea~h District CoWt would have to offer litigants al
ternative dispute' resolution, including mediation, arbitra
tion, a' mini-jury trial or a summary jury trial, and early 
neutral evaluation. 

• Each District Court would also be required to take an 
inventory of its case backlog and to develop a plan for re
ducing the backlog. 

of the court or a· designated staffer. Lawyers for parties 
could suggest a different track; disputes would be resolved 
by the judge within 30 days. 

• For each track, the plan would suggest presumptive 
time limits for completion of discovery. Judges would also 
be required to set early, finn trial dates. 

• Each District Court would be required to issue a quar
terly report on each judge's caseload. The report would list 
all motions pending before each judge for more than 30 
days, with the age of motions marked in 30-day increments. 
The report would also list, for each judge, the number of 
written opinions issued, the number of bench trials, and the 
number of jury trials. 

. ! 

suggestions from the judges and plan a 
second hearing if necessary. 

"No one's interested in ramrodding it 
through," says one staff member. 

But the bill has a head start because 
well-placed members of the task force 
stand ready to endorse what is essentially 
their product. 

· .. It is important to retain access to the 
courts-we need the judiciary so badly to 
hear the kinds of cases we bring," says 
Marcia Greenberger, a member of the task 
force and executive director of the Na
tional Women's Law Center, which focus
es primarily on discrimination cases. 
"People we represent don't have any other 
remedy or forum." 

Another member of the task force, 
Jamie Gorelick of D.C. 's Miller, Cassidy, 
Larroca & Lewin, says that having a case 
that doesn't move forward is "demoraliz
ing and distorting to the process." She 
adds, "If you don't have a trial date on 
the schedule, there's nothing lighting a 
fire under the parties to encourage 
senlement." 

Supporters emphasize that the legisla
tion gives each district a chance to develop 
its own approach, Only if a district does 
not come up with a management plan is a 
"backup" plan imposed. 

"This does not say you shall try every 
case in X number of days," says Giten
stein, the fonncr Diden aide. "If we had 
given them much more flexibility, the 
proposal would have been mealy
mouthed.'' Many in the group wanted 
more specificity, with set limits on the 
length of discovery applied nationwide, 
says Gitenstcin. 

Many federal districts already have in 
place time limits and other case
management concepts suggested in the 
Biden bill. In the Middle District of 

Georgia, for example, local rules !iml! 
discovery to four months, notes Judge 
Robert Hall. 

But court administrators in Washingtor 
have traditionally done little central 
record-keeping of these local management 
rules, which makes it harder for judges to 
use that as evidence to fight the proposal. 

Statistics kept by the Administrative 
Office of the U.S. Courts show 14 months 
as the median time for a case to get to trial 
once a response is filed. When settlements 
and other dispositions are also included, 
the median drops to nine months. 

But those reasonably positive statistics 
mask the problem, according to many on 
the task force. 

"For some complex cases, involving 
toxics or airline crashes, 14 months is not 
enough," says Wagner, the fonner A TLA 
president. "Yet when I have a personal
injury case involving two cars, I ought to 
be able to get to trial in six months." 

Stephen Middlebrook, vice president of 
Aetna Life and Casualty, points to "huge 
backlogs and tremendous delays," which 
cause his industry to spend more money 
on litigation than it does on actual 
claims--onee medical-malpractice cases 
are excluded. "The process is not tightly 
controlled, and it has run amok." 

Some judges agree with Middlebrook 
and are ready to accept the Biden bill 
without protest. 

"We have made it honibly expensive to 
litigate," says U.S. District Judge Carl 
Rubin cf the Southern District of Ohio. 
Although he gripes about additional paper
work, Rubin concludes, "What the hell, 
let's try it. If it doesn't work, it can be 
changed." 

Supporters for the bill are likely to share 
Rubin's philosophy favoring a current 
docket. "It's not hard to keep things 

I I 
! 
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moving if you get tough," Rubin says , I. 
"The lawyers may not like you, but in 
19 years, I'd say I've not granted 25 
continuances." 

Among the "rocket docket" set 1s Chief 
Judge Bunton, in Western Texas. He even 
offered to take over lagging civil cases 
from slower collcagucs--and got 45 or 50. 
"I got rid of them," says Bunton, who • 
recently finished a contract dispute trial in 
three days-by going until lO p.m. one 
night and till midnight another. 

"You shorten trials if you have longer 
days," says Bunton. "I've never had a 
case go into the third week in I 0 years on 
the bench." 

But for every judge who keeps a rocket 
docket, there seems to be a colleague at 
the other end of the spectrum. Judge 
Penn's J 8·month review of relative]\· 
simple summary-judgment motions in th~ 
New York Air case was but one of manv 
times he was slow to make a decision. -

This time, the delay did not go un
noticed upstairs in the courthouse. where a 
panel of the U.S. Court of Appeals for the 
D.C. Circuit last month heard oral argu
ment in the appeal by the passenger. 
James Abourczk, a former Democratic 
senator from South Dakota. He claimed 
false imprisonment and sought damages. a 
novel argument never before raised in the 
District in an airline dispute. 

The appeals court upheld Penn's ruling 
against Abourezk. But the three judges 1 

acted at what amounted to breakneck 
speed. issuing the opinion in proper!: 
printed fonn just two weeks after the Feb. 
2 oral argument. (A more typical lag time 
between argument and opinion is two 
months.) 

The near record turnaround seemed in· 
tentional--and designed to underscore 
Penn's tardiness. - 0 

----------------·-------
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Last-Minute Judgeships 

Congress Shoves Civil Reform on Federal Courts 
BY AHN PELHAM 

Legislation :o reform how federal courts 
handle civil l!ligation-a proposal that ini
tial !y sen: the federal judiciary into a 
monstrous snit-was approved in the final 
hours of the I 0 I st Congress. 

A compromise on language mollified 
the Judges, who had objected to earlier 
versions that sounded like congressional 
directives on how to run the courts. 

Left intact, however, was a new re
quirement aimed at exposing judges who 
are slow to make decisions. Each federal 
judge will have to list publicly, twice a 
year, the motions and other matters that 
have been pending before the judge for 
more than six months. 

The bill also included a major sweet
ener: 85 new federal judgeships. (See ac
companying list.) 

The fate of the civil reform bill was in 
doubt until the end. Although Ho.use and 
Senate negotiators had worked out a 
compromise measure by Oct. 24, Senate 
Judiciary Chairman Joseph Biden Jr. (D
Del.) had trouble getting a Senate floor 
vote. Sen. Howard Metzenbaum (D-Ohio) 

a hold on the bill to gain leverage in 
long-running dispute with Sen. Strom 

Thurmond (R-S.C.) on an unrelated anti
trust issue. 

That tug of war went on for days, fi
nally ceasing Oct. 26 with a written prom
ise to Metzenbaum that the judiciary panel 
would vote next year on his resale price 
maintenance bill, an antitrust measure de
signed to protect discount retailers from 
unfair pricing practices. 

Sen. Joseph Biden Jr. led the 
fight for civil litigation reforms. 

In the meantime, with few other legis
lative vehicles left, senators lined up to 
add new titles to the judicial bill. By the 
end, provisions on subjects like curbing 

television violence and protecting the 
rights of sculptors had been slipped into 
the legislation, 

The Senate voted in the early evening of 
Saturday, Oct. 27. The House gave its_ 
approval by voice vote just after midnight 
on Oct. 28. 

Splitting the Mandate 

ln the House-Senate negotiations sever
al days before, the haggling had been over 
a one-word difference between the two 
versions of civil reform. 

The Senate Judiciary Committee, which 
drafted the bill last spring to reduce cost 
and delay in civil litigation, said each 
District Court's management plan "shall" 
work through certain principles, including 
setting early trial dates, putting cases on 
special tracks, tightening judicial over
sight of discovery, and aggressively moni
toring settlement talks. Each judicial dis
trict will devise its own plan, with input 
from a citizen advisory panel named by 
the ~hief judge. 

::· 
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The.judiciary, whose views were ex-
pressed by individual federal and 
by staffers from the Administrative 
of the U.S. Courts, opposed the Senate 
proposal :is micro-management of the 
courts. The !louse bill. passed Sept. 27 
with the judges· support, said that plans 
for management of civil litigation "may" 
include the congressional guidelines. 

The compromise that eventually passed 
artfully incorporates both the mandatory 
"shall" language and the voluntary 
"may" instruction. It directs that local 
advisory committees and judges "shall 
consider and may include" the principles. 

"We find the bill more palatable than 
the original version," says David Sellers, 
spokesman for the administrative office. 

Congress, however, did force part of 
the judiciary to implement the reforms de
tailed in the legislation. Senate negotiators 
successfully pushed for a pilot program 
that requires l 0 districts to follow the 
guidelines. After three years, an indepen
dent study will compare the results of 
those pl ans to the conditions in districts 
not in the pilot. 

By the end of 1995, the Judicial Con
ference will either mandate that other 
districts follow the guidelines-or sug
gest alternative cost- and delay-reduction 
programs. 

· .. 

·'.:-

Horse Trading 

New slots on the federal bench were last 
added six years ago. This time, the House 
and Senate had different ideas about how 
many new judgeships to create and where 
they should be located. The House called 
for 61 new posts, while the Senate wanted 
77. 

Biden had apparently expected a show
down with House Judiciary Chairman Jack 
Brooks (D-Texas) over the judgeships. To 

his negotiating hand, Biden put 
only four new district judges for Texas in 
his bill, while Brooks-as well as the 
Judicial Conference-thought Texas need
ed nine new district judges to handle its 

dmg caseload. 
fizzled when negotiators 

agreed to include all the judgeships in both 
bills, for a total of I I appellate slots and 
74 district slots, including nine in Texas. 

Although 13 of the 74 positions at the 
District Court level are considered tempo
rary, with their existence certain for only 
five years, all temporary posts created in 
recent years have eventually been made 
permanent. 

The Senate was more inclined than the 
House to put judges in districts where a 
clear need had not been demonstrated, but 
where new judgeships seemed 

f.H9'1%.: 1~l~ A1~1!~C.~ 

Middle NorthCarolina, West
ern rennessee, Middle Georgia, Northern 
Florida, Eastern Washington, Utah, and 
Wyoming received new judgeships even 
though ~he. Judicial Conference's statis
tics did not show that courts there were 
overloaded. 

...... 
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Attacking Court Costs and Delays 
BY RHONDA McMILLION 

The federal courts are poised to 
implement a new law requiring 
them to develop within one year and 
implement over the following three 
years plans to cut costs and reduce 
delays in civil litigation. 

The ABA, which was instru
mental in developing the new legis
lation, will monitor carefully the 
implementation of the sweeping re
forms in the new law. 

The final version of P.L. 101-
650 (H.R. 5316), which was enacted 
Dec. 1, evolved from a much more 
rigid proposal, first unveiled in Jan
uary 1990, by Senate Judiciary 
Committee Chairman Joseph R. 
Biden Jr., D-Del. Biden, convinced 
that immediate action was neces
·s-ary to bring civil court costs and 
delay under control, introduced a 
measure that would have mandated 
the management principles in each 
district court's cost and delay reduc
tion plan. 

Responding to concerns raised 
by the Judicial Conference and the 
ABA Special Coordinating Commit
tee on Civil Justice Reform, Con
gress compromised on the manda
tory provisions. While all 94 district 
courts will be required to implement 
plans, the contents of the plans will 
be mandated in only 10 districts, to 
be designated by the Judicial Con
ference for participation in a four
year pilot project. 

The other district courts "shall 
consider and may include" the new 
law's principles and guidelines cov
ering areas such as systematic, dif
ferential treatment of civil cases 
based on such criteria as case com
plexity; early and ongoing control of 
the pretrial process through in
volvement of a judicial office in 
setting early, firm trii;11 dates, dead
lines for filing motions, and time 
frames and volume for discovery; 
and referral of appropriate cases to 

Rhonda Mc.Million is the editor 
of Washington Letter, a monthly 
publication of the ABA Gouernmen
tal Affairs Office. For information 
on GAO publications, call (202) 331-
2609. 
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alternative dispute resolution. 
After three years, an independ

ent study comparing the relative 
efficiency of the mandatory and 
permissive districts will be used as 
a basis for Judicial Conference rules 
regarding possible expansion of man
datory plan components. 

A first step in developing the 
plans required each district court by 

Joseph R. Biden 

March 1 to set up an advisory group 
of attorneys and representatives of 
major categories of litigants to as
sess the court's civil and criminal 
dockets and make recommendations. 

Courts that institute their plans 
between June 30 and Dec. 31 of this 
year will be considered Early Im
plementation Districts, making them 
eligible for additional resources from 
the Judicial Conference that may 
include technological and personnel 
support and information systems to 
help implement their plans. 

The Judicial Conference also 
will be conducting an additional 
two-faceted four-year demonstration 
program. The Western District of 
Michigan and the Northern District 
of Ohio will experiment with sys
tems of differentiated case manage
ment for processing cases under 
distinct and explicit rules, proce
dures and time frames. The North-

ern District of California, the North
ern District of West Virginia and 
the Western District of Missouri 
will experiment with various alter
native methods of resolving dis
putes selected by the courts and the 
Judicial Conference to reduce cost 
and delay in civil litigation. 

Another aspect of the new law 
requires the director of the Adminis
trative Office of the U.S. Courts to 
prepare a semi-annual report, avail
able to the public, that discloses for 
each district judge the number of 
motions and bench trials that have 
been pending for more than six 
months and the names of each case, 
and the number and names of cases 
that have not been terminated within 
three years of filing. 

While the civil justice reform 
provisions are the cornerstone of 
P.L. 101-650, the new law also 
increases judicial resources by cre
ating 11 circuit and 7 4 district 
judgeships, and calls for a national 
commission on judicial impeach
ment to investigate the scope of 
problems related to appointing judges 
for life tenures. The impeachment 
study provisions, supported by the 
ABA, provide that the commission 
will consider alternatives to con
gressional proceedings for impeach
ment and report its findings and 
recommendations to Congress and 
the president within one year. 

In addition, a major title of the 
omnibus legislation implements nu
merous non-controversial recommen
dations of the Federal Courts Study 
Committee, which issued its final 
report last April. 

The provisions authorize stud
ies on intercircuit conflicts, struc
tural alternatives for the federal 
courts of appeal, and the effective
ness, of the Federal Defender Pro
gram under the Criminal Justice 
Act of 1964. 

A revised retirement system 
for U.S. Claims Court judges also is 
encompassed within the legislation 
as well as provisions changing the 
title of magistrate to U.S. magis
trate judge, affecting the terms of 
bankruptcy judges and authorizing 
multicircuit bankruptcy appellate 
panels to determine appeals. • 
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Task Force Asks 
Broad Reforms 
In Civil Justice 

Report Says System 
Is 'Under Attack'; 
Attorneys Blamed 

'Excessive Cost and Delay' 

By Charley Roberts 
Daily jo11rnal Staff Reporter 

WASHINGTON - Responding to 
complaints of delay and unfairness in the 
nation's civil justice system, a task force 
of 36 legal experts - including lawyers 
for plaintiffs and defe'.1dants, cc:nsumer 
organizations and the insurance industry 
- has reached a consensus on broad re· 
forms to reduce bloated court dockets and 
the escalating costs of litigation. 

"Excessive cost and delay associated 
with litigating civil cases in America 
should no longer be tolerated and can be 
forcefully addressed through procedural 
reform, more active case management by 
judges, and better efforts by attorneys 
and their clients to control cost and de· 
lay," the .task force said in a report to be 
released here today. 

The task force was led by Robert E. Li
tan senior fellow at the Brookings Insti
tution, and Mark Gitenstein, executive 
director of the Foundation for Change and 
former chief counsel to the Senate Judicia
ry Committee. 

Two California Members 
Among its members were two Califor· 

nians: former U.S. Circuit Judge Shirley 
Hufstedler, now a partner at Bufst9dler, 
Miller, Kaus & Beardsley in Los Angeles; 
and Charles B. Renfrew, a former U.S. 
district judge and deputy· U.S. attorney 
general who is now vice president for law 
of the Chevron Corp. · · · · 

IDIJr li1111 Angtlts matly Journal 

Sen. Joseph Biden, 9·Dd., ptcised the 
work of the task force, which he pro
posed, and said he would make implemen
tation of its recommendations a high 
priority for the Senate Judiciary Commit
tee, which he chairs. 

The report is titled "Justice for All." 
Published by Brookings, it says the 
American system of civil justice is ''under 
attack" from clients, legislators, judges 
and attorneys for its inefficiency and lack 
of fairness. 

Grumblings about the current system 
were quantified in a survey by Lou Harris 
& Associates in mid-1988. The telephone 
poll of more than 1,000 participants in the 
system found that more than half of the 
federal judges, corporate counsel and 
public-interest litigators, as well as 40 
percent of private litigators, believe trans
action costs in litigation are a major prob-
1 em that has worsened over the past 
decade. 

High costs "unreasonably impede ac· 
cess to the civil justice system by the or di· 

, nary citizen," the survey found. And the 
most important cause of high costs and 
delays is abuse by attorneys of the discov
ery process, the blame for which is 
shared by lawyers for plaintiffs and 
defendants. 

The survey also found that a majority of 
lawyers, and even judges, believe judges 
contribute to this problem by failing to 
control discovery. 

Applicable to States 
Although the report focuses on flaws 

and solutions in the federal system, the 
task force said its findings will apply to 
many states and localities. Indeed, some 
served as models for specific recommen
dations, it said. 

Among its findings, the task force rec
ommended that: 

• Congress require each federal dis
trict court to develop its own ''civil justice 
reform plan," which would include provi
sions for assigning cases of differing de
grees of complexity to different 
''tracks··; mandatory initial conferences 

See Page 11 - REFORM 



Civil Justice Reform Asked 
Continued from Page 1 

to schedule discovery and trial; possible 
alternatives for dispute resoluticr:, and 
early, firm timetables for each stage of the 
process. 

• Judges should take a more active role 
in managing their cases, ending the prac
tice in some courts of delegating to magis
trates functions that are better performed 
by judges. At the same time, the task 
force said the federal judiciary should be ! 

given more resources to do its jo~. This 1· 

should include added staff, more 1udges 
and a pay raise for the judiciary. 

• The bar and clients should place 
much greater emphasis on reducing litiga
tion costs and delay, and take steps to ac
complish this objective. 

The last recommendation may prove to 
be the most controversial. As the task 
force noted, the practice of law in the . 
United States has evolved from a profes
sion to a business. "This change in the 
structure of the profession - especially 
the emphasis on higher billable hours -
has noticeably affected the conduct of liti-

1

. 

gation, most specifically in the area of 
discovery. '' 

Controlling Costs 
In an effort to curb the effects of this 

have Congress make the judgments for 
the district courts. 

But it does urge Congress to direct, by 
statute, each federal district court to de
velop a reform plan within 12 months. 
Any district that fails to meet this deadline 
should have a model plan, developed by 
the judicial council in that circuit, automat- I 
ically imposed on it. These backup plans • 
should be prepared even as the individual , ' 
districts are preparing their plans. ' 

The Federal Judicial Center should be 
required to report progress on the plans 
to Congress within 18 months of enact
ment of this legislation, the report said. 

Three-Track Approach 
Each district's plan should include a 1 

system for assigning cases at the outset 
to one of probably three tiers or tracks, 
based on complexity. After that assign
ment, a case will be given a timetable for 
discovery, motions and trial date. Stan
dards should reduce abuses and transac· 
tion costs, the report added. 

Using the example of a three-track sys
tem, the task force said the "expedited" 
track might have a discovery guideline of 
50-100 days, the ''standard" track 100-

trend, the task force recommended two '[M]indful of many past 
broad approaches for clients: bring more 
litigation "in-house" and exercise greater I efforts to accomplish the 
supervision over outside counsel. same or similar objectives, 

"While the data are sparse, hiring in- d rr 
house counsel to conduct routine, and of- we ma e eve.ry ell ort 
ten highly repetitive, litigation appears to to avoid reinventing !,·i .. 

11 

reduce costs," it said. I the wheel., 
A recent survey by Arthur Young & I 

Co. found that major corporations are al- --------------- ii 
ready moving in that direction, said the 200 days, and the "complex'' track six to j'. 

report. The study found the number of 18 months. 
1

/ 

corpora~ions handling some liti~tion in- The report recommends limiting delays 
house chmbed from 37 percent m 1983 to .of trials and discovery deadlines to strin-
75 percent by 1987. I gent "good-cause" exceptions. It sug-

There are limits to the cost savings to I gests as a possible model for the districts 
be realized from moving legal work in- to adopt Section 2.55 of the American Bar 
house. But even where the specialized ex- Association's Standards Relating to Court 
pertise of outside counsel is needed, the Delay Reduction (1984). Under this 
task force said better supervision could scheme the court would cross-reference 
reduce cost:S. all requ~sts for continuance and extension 

Specificajly, the report recommended by the name of the lawyer, and any lawyer 
increasing corporate counsel's involve- who persistently makes such requests 
ment in case management, including at- may be restricted in the number of cases 
tending trials; developing a computer- in which he or she may participate at a giv
based ·case-tracking system that allows en time. 
the corporation to follow day-to-day litiga- Motions to bar various lines of discov
tion actions; using computerized systems ery should be promptly decided, the task 
to develop cost data and litigation bud- · force added. To push for early resolution, 
gets; encouraging the use of more parale- neutral evaluation procedures and manda· 
gals and non-lawyers to read and tory case management conferences 
summarize files and documents; and ap- should be provided soon after a case is 
pointing a corporate record supervisor to filed. 
monitor and facilitate record production. The report urged Congress to require 1 

In pressing for those/ and other . th&t.each district plan have a system so 
changes, the task force states that it does that authorized parties with decisionmak
·.:not advocate adoptibn of afiinifonn set of ing power can be present or available by 
'reforms to be appliedpy all district telephone during any settlement 
:courts. Nor does it believe it useful to I conference. 



There is some dispute over the power 
of the courts currently to do this. But the 
task force noted that the 7th U.S. Circuit 
Court of Appeals recently affirmed a dis
trict court ruling assessing sanctions on a 
party in G. Heilman Brewing Co. v. Jo
seph Oat Corp., 871F.2d648 (1989). 

The report also proposes shortening 
the current provision allowing 120 days 
for service of process to 60 days in order 
to accelerate scheduling of initial alterna
tive dispute resolution and mandatory set· 
tlement conferences. 

Computerized Dockets 
To increase the likelihood that timeta· 

bles will be followed, the task force said 
the Administrative Office of the U.S. 
Courts should direct each district to com
puterize its docket so that quarterly re
ports can be made public showing motions 
pending before each judge in 30-day 
increments. 

"We believe that substantially expand· 
ing the availability of public information 
about caseloads by judges will encourage 
judges with significant backlogs in unde· 
cided motions and cases to resolve those 
matters and to move their cases along 
more quickly," stated the report. 

The report also recommended that 
each district's plan ensure that magis· 
trates not perform functions better left to 
judges and that judges using magistrates 
monitor their activities. 

Finally, the task force said each district 
with a backlog should include in its plan a 
mechanism for reducing it. 

The task force noted that it is hardly 
the first to address these issues: 
'' [MJindful of many past efforts by distin
guished bodies to accomplish the same or 
similar objectives . . . we made every ef
fort to avoid reinventing the wheel.'' But 

: it said the report is "unique in one signifi· 
~ cant respect" - a consensus by a broad 

spectrum of experts and participants on 
how to improve it. 

The recommendations generally follow 
those presented four years ago in a study 
for the American Bar Association. Theo
dore Kolb, a senior partner in the San 
Francisco law firm of Sullivan, Roche & 

1 Johnson, was chairman of the ABA Task 

I 
Force on Reduction of Litigation Costs 
and Delay that did the study. 

"You start as a voice in the wilderness, 
and the more people validate what you 
say, the more other people listen,"said 
Kolb. "This validates what we have been 
saying." 

'Our legal system is 
becoming a blackmail tool 
rather than a system for 

resolving disputes.' 
Theodore Kolb 

Sullivan, Roche & Johnson 

are in the forefront of the federal trial judi· 
ciary in implementing good case manage

! ment and alternatives to formal 
J litigation," said Peckham, former chief 

judge of the Northern District of Califor· 
nia whose innovations helped form some 
recommendations. 

"Some districts are doing many of 
these things, but we can all continue to 
examine our performance,'• he added. 

The federal courts in Los Angeles and 
San Francisco have, for some time, as· 
signed cases to a single judge from the 
time they are filed. The Northern District 
employs a "staged" discovery, which 
seeks to facilitate resolution without ex· 
hausting discovery. It also uses lawyers 
acting as mediators to conduct early neu
tral evaluations of cases. 

But Peckham mildly dissents from the 
task force's recommendation that judges 
delegate less to magistrates. ''Judges 
shouldn't delegate without assuming re- 1 

sponsibility," he said. "But that is not . 
the same as a judge using a magistrate. 
Magistrates are of enormous assistance 
in our district in conducting over 700 set
tlement conferences a year." 

Praise for Lucas 
As for state courts, said Peckham, 

"Under Chief Justice Malcolm Lucas 
great strides are being taken to imple
ment case management, such as individ
ual assignment of cases, firm trial dates 
and a fast track for certain cases.'' 

Kolb, too, has praise for Lucas' efforts. 
''Anything done by just the courts or the 
bar is destined to fail. It has to be coordi· 
nated by the bench and bar. Fortunately, 
Chief Justice Lucas is dedicated to the 
program and will make sure it works." 

Courts in nine California counties are 
experimenting with time and trial reduc
tion techniques this year. Those proven 
successful may be mandated statewide 
next year. 

Kolb noted that the courts in San Diego 
County, which revamped its process be
fore the experiment began, have reduced 
the average time it takes cases to get to 
trial from four years down to two. By 
comparison, cases take an average of five 
years to reach trial in Los Angeles 

The Legal System as Blackmail I County. . 
What makes change of this sort so diffi. I , . .,The key to reducing costs and delay is 

cult, he said, is that it requires changing tciJocus attention on.cases sooner in the 
the legal culture. '.'Our legal, system is be- pipeline, he said. Nationwide, only 3 per
COpling a blackn:µill too) rath~r than a.sys: !' Q.t 9fth.e cases filed go to trial. The oth
tem for ~s61ifi1g'~sputes·:~t · · .· ¥'!"'\~ . ' 97 Ikrcent fall out of the system when 

But ~e. is taking place, say lKqlb) Lt ey are set~led or dropped. "All we'r~ 
and U.S. District Judge Robert Peck~ f trymg lo do is move up the fall-out pen

"I think the California district .courts t od," he~aid. , 


