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S. 2648, the Judicial Improvements

Act of 1990

Editor’s Introduction

he judicial Improvements Act

of 1990 (S. 2648) was intro-

duced in the Senate on May 17.

The bill is designed to reduce
expense and delay in civil litigation, and
is a substitute for the Civil Justice Re-
form Act (S. 2027), which met active res-
istence from {ederal judges when intro-
duced in January.

S. 2648 attempts to overcome the objec-
tions of federal judges who are con-
cerned about what they see as legislative
micro-management of their dockets and
procedures. Title T of the new bill con-
tains a compromise version of the origi-
nal legislation. Sponsors have also added
Title I1, which provides for 77 new cir-
cuit and district court judgeships. They
further anticipate that non-controversial
recommendations of the Federal Courts
Study Committee will be tacked on to
the bill as Title I1L

The Senate Judiciary Committee heard
testimony on the bill June 26, and 1t was
set for mark-up in late July. A September
hearing is expected in the House.

The new bill

The substance of the bill is found in
Title 1, which mandates that district
courts develop and implement civil jus-
tice expense and delay reduction plans.
The purpose of the plans is to “monitor
discovery, improve litigation manage-
ment, and ensure just, speedy, and inex-
pensive resolutions of civil disputes.”

Advisory committees. Each district
courtmust establish an advisory commit-
tee, including attorneys and other repre-
sentatives of major lidgant categories.
Theadvisory groups will assess the status
of the court’s civil and criminal dockets
and make recommendations for the ex-
pense and delay reducton plan. The
chief circuit judge and chief district court
judges may suggest revisions to the plans.

Provisions. Unlike the original bilj, §.
2648 does not insist that plans include
such mandatory {eatures as case process-
ing tracks and detailed discovery sche-
dules. However, the language of the bill
as introduced on May 17 does require
that the plans “shall include provisions
applying the following principles and
guidelines of litigation managementand
cost and delay reduction.”

« set early and firm trial dates, so that
trials are scheduled to occur within 18
months of filing

¢ control the extent and timeliness of
discovery

« set deadlines for {iling motions and
target dates for deciding motons

 refer appropriate cases to alternative
dispute resolution

¢ publish semiannual reports on all
federal judges, detailing motions and
bench trials that have been pending for
more than six months and cases pending
for more than three years

Timetable. Under the new bill, dis-
trict courts have three years, rather than

one, to implement the plans. The Senate
has authorized up o $5 million to each
district court for implementation of the
plans.

Docket assessment. The bill calls fn
an annual assessment of each district
court's civil and criminal doclets, in
consultaton with the advisory group.
Additional plans to improve litigation
management must be implemented if
the dockets are clogged.

Pilot projects. The bill authorizes $5
million to conduct experimental pro-
jects in case-tracking systems in two and
alternative dispuie resolution in three
pilot districts.

New judgeships. The bill authorizes 77
additional district and circuit judgeships.

Following are two commentaries on
the Judicial Improvements Act of 1990.

Judge Diana E. Murphy is president
of the Federal Judges Association. Judge
Murphy testified before the Senate Judi-
ciary Committee on behalf of the Associ-
ation. Judge Murphy's testimony re-
flects the concerns of members of the
federal judiciary.

Robert Banks was a member of the
Brookings Institution-Foundation for
Change task force convened in 1988 o
study the causes of delay and high costsin
the courts. The sk force was formed at
the behest of Senator Joseph R. Biden,
who mcorporated many of its recommen-
dations into the pending legislation, [
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The concerns of federal judges

Although its goal—improving efficiency and effectiveness—is laudable, S. 2648 does not

address the whole workload of the federal courts. It may, in some instances, even be

counterproductive.

by Diana E. Murphy

hen it was introduced in
January, the Civil Justice
Reform Actgenerated wide-
spread concerns among the
federal judiciary. Thismay seem surpris-
ing since the judiciary is dedicated to the
service of justice and continually seek-
ing ways to improve its service. Furth-
ermore, the federal judiciary was in
agreement with the goals behind the leg-
islation. What then gave rise to the
almost unanimous opposition of federal
judges to this proposed legislation?

Noactive federal judges were involved
in the discussion process which pro-
duced the legislation, and perhaps be-
cause of this, the total current situation
1n the federal courts was not considered.
Because of the greatly increased criminal
workload and significant changes in
statutory and procedural requirements
connected 1o the criminal docket, civil
cases are drastically impacted in many
districts. Moreover, many judges and dis-
tricts already have eflective civil case
management programs, and the compli-
cated procedures set out in the statute are
unnecessary and would only add to time
and expense.

It has not in {act been demonstrated
that there are systemwide delays in avil
lidgauon in the federal courts, although
there are undoubted instances of lengthy
delays. A recently released report of the
Rand Corporation (Statistical Overview
of Cianl Ligitation in the Federal Courts)
shows that over the past 16 years, the
median ume from filing to disposiuon of
private civil cases in the federal courts
{luctuated between eightand en months.
Many supporters of the legislation say
that 1ts main purpose 1s 1o reduce ume
and expense involved in discovery. I tus
indecd 1s amajor goal of the legislauon, it
could be better achieved by other means.

In May, Senator Joseph Biden inwro-
duced revised legislation, Senate bill 2648,
“The Judicial Improvements Act of 1990.
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The current bill represents another effort
to make aivil liugaton in the federal
courts more effictent and to assure effec-
tive case management. The Federal
Judges Association shares those objec-
tives and commends the sponsors for their
interest in them. In partcular, we support
Title 11, which creates 77 new and much-
needed federal judgeships. Tite I con-
cerns us a great deal, however, and we
hope that the changes we recommend
will be incorporated into the bill as 1t
proceeds through the legislative process.

We recognize that the legislation has
been significantly improved since it was
first introduced as the Civil Justice Re-
form Act. Tude I is long overdue and
will help to relieve some of the backlogs
and delays that are occurring in our fed-
eral courts. Title 1 has been mmproved
upon since the first version ol the bill
was introduced. Improvements include
removing the prohibition against the
use of magistrates, permitting cach dis-
trict to continue using procedures 1t has
found to work well, implementing the
case-tracking system in only two demon-
stration districts, and providing that
review committees will comprise district
court judges rather than judicial coun-
ctls. These changes mitigate some of the
adverse elfects on the civil justice system
that we feel would have resulted {romn S,
2027 as onginally introduced.

Demands on the courts
To be lrank, however, many judges con-
nnue to believe the subject mater of
Title I—civil justice expense and delay
reduction—would be best addressed by
the rules process. More importantly, we
are concerned because this legislation
enly deals with one aspect of the work of
the federal courts. The numbers of il
(continued on page 114)
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The need for reform

T he citizenry is frustrated with high litigation costs and delay in our courts. It s up to

by Robert Banks

tven my position as President
of the Amencan Judicature
Society, it is important that [
begin with the statement that
the views expressed herein are my own
and not those of the Society. Few reform
proposals generate unanimous support
and certainly this one does not. My views
may be fundamentally contrary 1o those
of many of our members, principally
with some who are sitting judges on the
federal bench, and thus I am mind{ul of
the need to recognize the divergence. Asa
demonstrable showing of the necd for
the Society to harbor differing view-
points, our Chair, Judge Diana Murphy,
has written an assessment of the pro-
posed legislation which, while it cannot
represent the views of all federal judges
and differs from mine, is a thoughtlul
expression of concern genuinely felt by
the federal judiciary. It is with some
temerity that I express my disagreement
with a leading jurist of the stature of
Judge Murphy, but the strength of any
organization is its ability to air differing
viewpoints and certainly that must be so
of learned organizations such as AJS.
The attention to our courts is indeed
long overdue and the need for reform of
our judicial system cannot be gainsaid.
The failure of our court-based dispute
resolution mechanisms has reached cri-
sis proportions. The decade of the 80s
was characterized by ever increasing de-
lays and ever increasing costs {or those
who would exercise their basic right 10
resolve disputes in court. While law
became one of the highest paid profes-
stons, litigants came to know the reality
that “justice delayed is justice denied.”
The expense of litigating grew to such
heights that the average American knew
courts only through journalistic report-

1. Louis Harris and Associates, PROCEDURAL RE-
FORM OF THE CiviL JusTICE SvsTEM (1988).

2. Litan, Speeding up civil justice, 73 jupica-
TURE 164 (1989).

the bench and bar to seek solutions together, and one way is through support of S.2648.

ing and through the various entertain-
ment media. The civil courts have be-
come irrelevant to the daily lives of most
of our citizenry. Even the largest of busi-
ness enterprises began to search for other
means to resolve disputes. The growth of
alternative dispute resolution was di-
rectly the result of crowded court calend-
ars complicated by the inherent expense
of delay. The disease will not be over-
come without new treatments.

Ina Louis Harris survey of 40¢ private
litigators “more than half of the federal
judges, corporate counsel and public
interest litigaiors surveyed believe that
the costs of hitigating civil cases in the
United States today are a "“major prob-
fem.”? The respondents to the Harris
pollagree that the most important cause
of high litigauon costs or delays is abuse
by attorneys of the discovery process,
which leads 1o “overdiscovery” of cases
rather than to attempts to focus on con-
trolling issues. ... A mujority of the law-
yers and even the judges surveyed also
believe that the failure of judges to con-
trol the discovery process is another im-
portant cause of high litigation costs.

The recogniton of across the board
dissatisfaction with a service provided by
government is the business of politi-
cians. A problem with the courts must
inevitably attract the attention of those
in congressional committees overseeing
the judicial system and so it should not
be surprising that Senator Joseph Biden,
himsell a lawyer, grew interested in the
crisis affecting our dispute resolution sys-
tem. As a direct result of his personal
interest, an organization known as the
Foundation for Change was formed to
look into the causes of the problem.
With the support of some major corpora-
tions and the involvement of the Brook-
mngs Institution, the Foundation gathered
together a unique group of advisors of
whom I was privileged to be one.? With

(continued on page 115)
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and criminal cases have increased stead-
ily, as have their complexity.! Congress
has created new areas of federal jurisdic-
tion and mandated time-consuming new
procedures.? Even with the new judge-
ships fully staffed, the federal judiciary
will be strained to the limit. We need
more time to do our work and to render
wise decisions according to developing
law. The lower [ederal courts also need
adequate tume to commit their reasons to
writing in a complete and thoughtlul
manner o enable meaningful appellate
review. In the long run, no management
system for civil litigation in federal trial
courts can be effective without adequate
numbers of judges, relief from crushing
criminal caseloads, and reduction in
time-consuming processes. The prion-
ties of the Speedy Trial Act, the burgeon-
ing criminal caseload, and lengthy sen-
tencing hearings consume essentially all
ol many courts’” time.?

The Consutution created a govern-
ment with three equal and separate
branches. Each branch has important
responsibilities which mmpact the ad-
ministration of our civil justice system.
Butif you read the lindings contained in
section 102 of S. 2648, two of the branches
of government appear to be absolved of
any responsibility for the perceived prob-
lems in that system. Secuon 102(2) and
102(3) place the blame for cost and delay
i avil hingauon solely on the courts
and the htgants and therr auorneys.
The roles of Congress and the President
also need o be considered. Enacument of
many statutes impacts on the caseload
and procedural requirements of the fed-
eral courts and conutbutes to cost and
delay. Adequate resources are needed for
the administration of the courts, includ-
ing personnel and up-to-date technol-
ogy. For a variety of reasons, judicial
vacancics sometrmes remain unfilled for
very long pertods. A comprehensive ap-
proach should at least recognize other
causes of the perceived problenss.

In the long run, effective management
systems 1 the federal courts cannot suc-
ceed unless Congress and the exccutive
branch are aware of the impact of their
actions on the litigation process and of
their responsibility 1o contribute 10 its
solutions.
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Specific concerns

The Federal Judges Association has sev-
eral specific concerns with S. 2648. Sec-
tion 472 provides for the appointment of
advisory groups to study civil and crim-
inal dockets and compile reports on the
causes of cost and delay. The advisory
groups are to make recommendations
that “include significant contributions
to be made by the court, the litigants and
the litigants’ attorneys toward reducing
costand delay.” The requirements of sec-
tion 472 will take considerable time and
resources away from the important work
of the courts. Itmay well result in greater
delays and costs in civil litigaton. In
addition, section 472 presumes that in
every federal district there is unnecessary
delay and cost and that in each district
all speciflied parties, including the court,
are at fault. I would suggest that most
federal courtsare operating asefficiently
as is possible, given their resources and
the statutory constraints under which
they operate.

Section 473 requires each federal dis-
trict to establish a Civil Justice Expense
and Delay Reduction Plan. The required
content of these plans would set impos-
sible targets in many cases and thereby
mislead litigants, the bar and the public.
The requirement that trials are to occur
within 18 months, absent special ceruifi-
cation, establishes an expectation that
cannot be fulfilled at the present time in
many districts, primarily due to the
volume and length of criminal irials.
Eighteen months would more properly
be viewed as a goal for disposition of
each civil case. For similar reasons, no
firm trial dates are possible for civil cases
m many districts. While 1t 1s well recog-
nized that firm trial dates lead to setie-
ment of cases, the bar learns when courts
are taken over by criminal cases that the
target trial dates are not firm regardless
of any plan’s language.

Similarly, itis impossible to setmean-
mgful wrget dates for deciding motions
at the outset of the case—at that ume
there is no knowledge of the number or
complexity of motons to be made in a
case, or across the docket, or what type of
wrials or emergency hearings nay be
ongoing when the motions are brought.

For these reasons secuon 473 should
not require that the distriet plans “ap-
ply”” such principles. Euther the section
should be climinated so that districts
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would be free o {ashion a plan appropri-
ate to their circumstances or section 473
should be amended (o provide that all
advisory groups and districts consider
such principles in fashioning their plans.

Section 475 requires complete docket
assessment in each district at least once
every two years in consultation with the
advisory group. This provision requires
that the court be involved in almost con-
stant review and assessment with com-
plicated and tme-consuming proce-
dures. Such reassessment, if required at
ail, should be no more often than every
three years.

Although the review process is greatly
improved in the current draft, section
474 sull includes the chief circuit judge
on the review committee. Many judges,

1. The federal courts have more cariminal cases
than ever before, This ts partly because of the war
on drugs. Congress has greatly increased the num-
ber of prosecutors and investigative agents which
has led 10 a corresponding increase in the number
of drug cases prosecuted in the federal courts. But
notall of the lengthy inals are related to this public
concern. In many districts lengthy white collar
coime cases involving allegations of fraud and rack-
etecring are taking months to try.

2. More crinminal cases are alsogoing to trial than
in the past because of the effect of the mandatory
minimum senicncing statutes and the new federal
sentencing guidelines. It is within the power of
Congress 1o set statulol y minirmuam sentences, and
consistent with 1ts concern about cnime, such sta-
tutes have proliferated, The mandawry minimum
dependsupon the amountof drugs thata delendant
has todistribute or thavare involved in a conspiracy
of which a defendant is a member and defendant’s
prior record. A required [ife sentence can arise by
being involved in the distribution of 50 grams of
erack or 5 kilos of cocaine if a defendant has two
prior felony drug convicuons. Without all these
factors the mandatory minimum may be 20 or 30
years, These sentences are without the benefit of
parole. Even a lookout in a crack house where 5
grams of (rack are being disuibuied 1s subject o a
minimum of 5 vears. Ifa gun is involved, there can
be anadditional 5 year minimuan consecutive sent-
ence. The effect of the sentences can be com-
pounded by aspeas of the seniencing guidelimes.
Drugs not involved in a payticwlar conviction can
also e considered. Hoan individual qualifies as a
career olfender, such as having been conviaed of
two burglartes prior o the instantoffense, the sent-
ence is correspondingly increased. In one recent
vase, the sentencing range increased from 92-115
moniths to 262-327 mionths by applicadon of the
career offender provision. The nee effect is that
tewer defendants are opring 1o plead guilty because
they e unwitling waccept the likely consequences,

Not only are more defendanis going o tiald, the
sentencing guidelines and other statutes requiie
lengihy cotateral procecdings. The gudelines wre
complex, and conrts requiie a considerable amount
of time to perlorm the caloulations and consider the
legal and laciuad i gunients rased by the paraies, I
there s aeontested facmal matier, evidenuary heat-
ingsarerequired. b addivion thereemany torfel-
tine proceedings brought refared o these cases and
victity hearings retquited by another statuie.

3. The Speedy 'Inial Adt, which applies © all
criminal Gises, requires that these cases be tied
within 70 days of the defendant’s origial appear-
ance. Siirce judges are assigned new eriminal cases
eachs momth, this requires a steady processing of
criminal cases.




both circuit and district, believe the sec-
tion should be amended to include only
chiefl district judges. One respected cir-
cuit judge objects to the provision ‘“‘not
because it would do any particular harm,
but because it is simply unnecessary.”
Most chief circuit yudges have no expe-
rence or expertise in trial court man-
agement. Furthermore, issues created by
the district plans may be raised onappeal.

Section 477 provides that the chief dis-
trict judge shall appoint each disuict’s
advisory group alter consultauon with
the other judges of the courtand that the
chief judge shall determine the balance
of the advisory group and represenia-
tivesof “major categories of litiganis” in
the court. This procedure differs from
the standard statutory authority for oper-
ating thedistrictcourtin 28 U.S.C. §157,
and any linal plan would have o be
adopted by all the judges of the district
court under sections 471 and 472. I fol-
lows that the whole court needs to be
involved in selecting the advisory group.

The development, implementation
and review of the plan by the circuit
committee and the Judicial Conference,
use of anr advisory group and itsappoint-
ment, and ongoing reporting and assess-
ment required by the statute institute a
whole new area of procedure. These
complex, ume-consuming and some-
times repetitive procedures will neces-
sarily take away from other work with-
out any evidence whatsoever that they
will result in benefits to the system. The
legislation is based on an assumpiion
that 1t will result in greater efficiency
and speed in civil cases, but there 1s no
hard evidence available on the causeand
cffect of the procedural requirements
and no comprehensive look at the over-
all problems and their causes in the fed-
eral courts.

Forall these reasons, the proposed leg-
tslation seems unrealistic to many. Like
any institndion, the federal courts have
finite limis. No matter how dedicated
and hard-working, federal judges can-
not do the impossible. The public, the
bar, and the Congress need 10 look at
today's realities in the courtsand make a
conscious choice of priorities. 0

DIANA E. MURPRHY is a judge of the United
States District Court for the District of Minne-
sota and President of the Federal Judges
Association.

Banks {continued from page 113)

the exception of sitting judges, every
element of the bar was represented. De-
fense lawyers, corporate general counsel,
former federal judges, plainufls” attor-
neys, public interest lawyers, govern-
ment lawyers and law professors all
accepted the invitauon because of a
common concern over the workings of
our judicial system. While no sitting
judge served officially as an advisor of
the Foundation, particular judges did
participate in the deliberations and con-
wributed as much as any advisor recog-
nized in the Foundation report.

We began work knowing the great
disparity of views that we had, but all
accepted the challenge in the spirit of
compromise because we recognized the
seriousness of the problem confronting
the courts. Wealso were notunmoved by
Senator Biden’s remarks at our initial
gathering. While eschewing a threaten-
ing tone, he advised us that the noise
level was rising in the constituency he
served. If we did not move forward with
reform, he counseled, the populace
would demand change and change in
such an environment would not neces-
sarily produce the positive results that
were desired.

The judicial response
Unlortunately, the response of the judi-
clary o $.2648 and its predecessor in
large part seemed oblivious to the politi-
cal environmenti. The initiative taken by
Senator Biden was expected to generate
coniroversy, particularly amongst the
federal judges, and ourexpectations were
nmiet. Unforwunately, the judges were per-
ceived 10 be more interesied in their pre-
rogatives than in the public interest.
Percepts may be wrong, but they are
themselves facts in the pohitical arena.
The federal judiciary have made some
suggestions that this legislaton threat-
ens its independence, and violates the
separation of powers doctrine. It 1s not
unreasonuble, however, that when the
public expresses dissatisfaction with the
cost and delay of exvil justice, the repre-
sentatives of the people—Congress—scek
to improve the efficiency of the judical
branch. 5. 2648 in no way impacts upon
the decisional output of the judiciary
that the guarantee of independence was

designed to protect.

I further question assertions of the
primary experuse of judges in dealing
with procedural 1ssues. Therela Lionshi\p
between the benchand the bar is sympjq.
tic, and we as lawvers and hiugants are
willing to accept our not insignificant
role in causing delay and expense. It is
precisely because we contribute to the
problem that we, 100, have valid insights
into possible solutions.

The need for solutions

It is the time for the bench and the bar to
cooperate with the Congress and reach
out for a chance to find solutions. Sorne
think the system is not working and the
publicattitude toward the courtsand the
bar in general is not one of patience.
Given the public attitude about the
courts, 1s it any wonder thai clear needs
of the judiciary have goten so litde
attention from politicians? Without
doubt, the legislative and executive
branches—not to mention the trial bar—
share with the judiciary the blame for
the present breakdown of the system.
The need for Congress to test the impact
of new legislation on the courts should
continue to be pressed and the White
House must put a higher priority on
judicial appointments. These issues,
however, are not the ones being addressed
in the current legislation and improving
the efficiency of the courts cannot be a
bargaining chip for other reforms.

The public must believe that the
judges are doing all they can before
sympathy can be expected [or other re-
forms. It may not seem farm, but it is
reality. This is not the ume for Hinger
pointing or blame assessment. The fact
is that our judicial system 1s desperately
in need of repair and each branch of
governmentand the baritself must dedi-
cate their efforts to improving the opera-
tion of the courts. 5.2648 1s a demonstra-
tion of interest in the problems which
confront us. It should be warmly em-
braced as that needed {irst step because
congressional helpisessential tosolving
the probleni. Everyone must accept that
change s necessary. The bar and the
beneh have dallied too long. The finger
poinung that has gone on within the
profession has blocked solutions, exas-
perated reformers and dismayed the pub-
lic. We must support not what 1s right
for us but that which is necessary to pre-
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serve the basic system of justice that our
citizenry requires. o

Our system needs more than repair; it
needs renovation. We must focus on the
basic objectives for the system and over-
ride past prerogatives and procedures
that stand in the way of themr achieve-
ment. The halcyon days of small dockets,
erudite opinions and gentlemanly con-
duct are gone and cannot return. With
them has gone the luxury of non-
management and inefficiency. Our
judges must manage and beaccounable.
Accountability is not inconsistent with
the protections afforded the federal bench
by Article HIL

As Senator Biden has warned, the
voter will not tolerate much longer the
failure of our court system. Like every
other part of our government, the judi-
crary has no sinecure that overrides the
common weal. In the last analysis, the
system relies on the good will of the
populace and not upon god given pre-
rogatives. Those who know the system
best and understand its importance must
aggressively take the lead in bringing it
mnto the twenty-first century in good
stead. Rather than lighung the political
bodies on jurisdictional grounds, we
must stick to substantive 1ssues if we
mntend to achieve positive relorms. We
really have no other choiwce. Congress
ultimately must change the system to
meet the desires of the electorate if cur-
rent trends continue. We believe that
5.2648 will produce positive reform that
speaks directly to the concerns articu-
lated by a frustrated ciuzenry.

How 5.2648 can help

S. 2648 in reality is very sympatheuc to
the courts. It would leave judges consid-
crable lecway to design their own rules.
S.B. 2648 gives the bench the opportun-
ity to cooperate with the Jongress to
solve the problems. Following are justa
few of the issues the federal courts could
pursue under the aegis of the bill.

Case tracking. Scuting cases on differ-
ent discovery tracks based on their com-
plexity addresses the problem procedu-
ral expert Maurice Rosenberg refers wo as
“cadillac-style procedures” thatare often
used to process “bicycle-sized lawsuits.”

The Swuate of New Jersey has expert-
mented with a three-track system that
could serve as a useful model for federal
reform. Preliminary findings in Bergen

If RESEARCH IS THE QUESTION...

Let LEGAL RESEARCH ASSOCIATES be the answer.
Our experts can provide research and
support in the following areas:
BANKING
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ADMINISTRATIVE PROCEDURES ACT
FEDERAL TORT CLAIMS ACT
WHITE COLLAR & DRUG DEFENSE
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GOVERNMENTAL MISCONDUCT
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County, NJ show thatafter the introduc- 1 urge the judiciary to support the
tion of case tracking, the number of civit  approach and make it work. The next
cases disposed of within six months of  proposal could work changes that will
{iling shot up from 7 to 18 per cent. notonly hurtthe courts but thereby cause
During this same period, 87 per cent of  fundamental changes in our systemn of
cases were terminated within one yearof  justice. Perhaps in the end that is what is
filing, comparing favorably with the necessary, but the bench must be the
American Bar Association Standard cal-  leader in reform and accept input from
ling for disposition of 90 per cent of cases  those who might be less learned, but
within one vear of filing? whose point of view demands respect. [
Discovery cutoff. Setting discovery cut-
off times and firm trial dates also giVCS 3. Bakke and Solomon, Case differentiation: an
litigators the proper incentives toreduce jﬁ f}"’("fjfgs Q‘fﬁ’géﬁj‘)‘“iﬁ;‘fﬁ‘g’;';‘;gifi’:‘;"il;j
delay and cost. A recent study by the  ple cases” that can be resolved fairly quickly. Track
National Center for State Courts finds ~ [wo applies o “complex™ cases characierized by
the need for early und intense judicial involvement.
from data across numerous state courts Track Three apphes o “standard” cases, requiring
hat while tme standardsare nota pana- eyt rom ol bl prodine,
cea, "they can be an 1important part of a {?\"H!ialn(&‘sbm‘g, ‘A: National Center for Stawe
comprehensive program to reduce or (Ai’pu';t(i(v’gffn hand Heuman, The bimits of crash
prevent delays.”” programs, 71 JUpicaATURE 73 (1990).
Semiannual reports on docket status. S
The publication of status reportson dis-  ROBERT $. BANKS is a law management
trict court dockets will also prove to be  consultant.
an effective case management procedure.
A similar system inivated in the Man-
hattan District Attorney’s office served 1o
reduce backlog dramatically.?
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JUDGES SAY NO to proposed legislation
on federal courts.

Congressional leaders are pushing leg-
islation aimed at reducing delay and ex-
pense in civil lawsuits. But representatives
of the Judicial Conference, the policy-mak-
ing arm of the federal courts, told the Sen-
ate Judiciary Committee the conference
opposes a bill that would require each fed-
eral trial court to develop and adopt a plan
to cut civil litigation costs and delay.

The conference supports another provi-
sion of the legislation that would create 77
new federal judgeships, but believes more
additions are needed to handle niounting
caseloads, Judge Walter McGovern testi-
fied. The Judicial Conference has recorn-
mended 96 new judgeships.

The bill in question has bipartisan sup-
port: Judiciary Commitiee Chairman Jo-
seph Biden of Delaware introduced it
jointly with the panel’s ranking Republi-
can, Strom Thurmond of South Carolina.
The committee is expected to vote on the
legislation next month, and the creation of
more judgeships is expected to pass eas-
ily. There is probably a majority on the
Judiciary Committee willing to support
some Kind of system designed to manage
eivil cases more efficiently, committee
staff members said.

Some Democratic lawmakers have pri-
vately expressed surprise and anger that

e "7 Mr. Biden would lead an effort to expand
the federal judiciary during a Republican
administration, The president nominates '
federal judges, and the nominees require
confirmation by the Senate. .

Republicans hiave praised Mr. Biden's
action on judgeships as demonstrating his
willingness to be a conciliator on a sharply
divided comimittee. “Rather than take a
narrow, partisan view of the dire need for
new federal judgeships, the senator from
Delaware has done the responsible thing,”
said Sen. Orrin Hatch 1R., Utah.

As to the case-management proposal,
Judge Robert Peckham of the Judicial
Conference testified that such legisiation
would duplicate a management program
recently adopted by the conference. Judge
Peckham also said that as a constitutional
matter of separation of powers, Congress
shouldn't interfere with the procedures of
the judiciary. He softened his eriticism by |
saying that federal judges have long sup- |
ported the “concerns that inspire this pro-
posed legislation.”

The Biden-Thurmond case-manage-
ment proposals had atready been made
mwre flerible in response to objections
frem the Judicial Confercnce that Con-
ress acas trying lo “inicroreguinte’” 3
Judaes. i
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Business Planning in the Courtroom

vote during the moath of July on 2

bill the goals of which would seem
unobjectionable: the reduction of transac-
tion costs and delay in civil litization in
the federal courts.

Unforunately, the subjects of the pro-
posed legislation—federal judges—are
objecting, Indeed, judges have been the
bill’s most vocal critics, arguing that
Corgress should not tinker with the pro-
cedures at play in their courts.

The criticisme is misplaced. The bill is
not about tinkering, and it is not about
‘‘micro-management’’ (as judges have
also charged). Rather, legislators are pur-
suing a medest but eminently sensible
goal: to encourage judges to adhere to the
Judicial-equivalent of sound business
planning principles.

T'hc Senate Judiciary Committes will

The Biden bill on civil litigation is not, as judges
are complaining, congressional micro-managment
of the judiciary. It's just good management practice.

‘When Sen, Joseph Biden Jr. (D-Del.)
first introduced his proposal this past Jan-
uary-~drawing on a Brookings Institution
task-force study written by representatives
of wide-ranging and divergent interests-—
criticism from the judiciary was most in-
tense. The Judicial Conference; the policy
arm of the federal judiciary, put its op-
position on the record.

In response, Biden joined with Sen.
Strom Thurmend (R-8.C.) to submit a
new bill, 5. 2648, in May. The new pro-
posal sought to accommodate the judges’
concerns by, for example, transforming
some of the more detailed original re-
quirements into broad principles and
guidelines.

As a result, the American Bar Associ-
aticn, which had cpposed the original
Biden bill, has now endorsed the general
principles reflected in the new bill, The
ABA has specifically expressed support
for Congress’ intent that federal District
Courts develop plans to reduce cost and
delay by taking into consideration the
guidelines set out in the bill, (Although the
ABA recommends further changes in the
iegisiation, it has not indicated that failure
to adopt its proposed changes would result
in withdrawal of its support.)

Judges Dig In

It contrast, the Tudicial Conference has
dug in. Its representative told the Judiciary

.Committee on June 26 that the organiza-

tion remains opposed to the bill because
the legislation is *“an intrusion into matters
that shouid remain the province of the
Jjudiciary.™

‘Why the judges have taken such a hard
iine to such a benign piece of legislation is
puzzling—especially because the bill
teally does have significant potential to
reduce waste and delay in litigation, an
unassailable goal that most judges support
most of the time. Perhaps the problent is
that the judges are’seeing the ghost of leg-
islative intrusion into judicial independ-
ence. In fact, all that is really being ad-
vocated is a framework within which an
independent judiciary could become more
acceuntable and efficient.

5. 2648 would require every 1J.5. Dis-
trict Court, in consultation with a local
advisory group, to develop z civil justice
expense and delay reduction plan. The
advisory group would assess the court’s
civil and eriminz| dockets, consider the
demands made on the court and the local
rescurces available to meet these de-
mands, and develep 2 plan~-subject to

review by a variety of judicial actors—for -

optimal use of these resources. In
the werld outside the courtroom, this
is known as straightforward business
planning.

The bill contains guidciinc!s, reflecting
case-management principles, that many
judges already use with consjderable suce
cess. These judges have demponstrated that
it is possible to manage the litigation
process efficiently without sacrificing fair
treatment of individual cases. Biden and
the bBill's backers seek to institutionalize
some of the judiciary’s proven case-
management techniques.

One of these techniques is early
judicial involvement in discovery
planning and case

contrel. In adopting

this approach, the

bill would seek to

stimulate early case
settlement—thus

reducing the com-

mon practice of eve-

of-trial settlements,

| which resuits in much grr;atcr costs, Be-

-cavse 95 percent of all federal civil cases
settle rather than go 1o trial, the effect of
earlier settlemeats could be substantial,

Nuts-and-Bolts Discovery

The bill also endorses *'staged”” dis-
covery. This techrique, pionsered by
Senior (formerly Chief) Judge Robert
Peckham of the Northern District of Cali-
fornia, focuses first-stage discovery on a
dispute's nuts and bolts. The facts ob-
tained in this first wave of discovery can
enhance settlement discussions. If, under
this approach, the parties fail to0 settle,
they may proceed to full discovery.

The bill 2lso would require judges to set
target dates for deciding motions. Cur-
rently, when a motion is filed, the parties
have little idea when or if the judge will
take action on it. Discoyvery generally
proceeds on relevant issues as if the mo-
tion had never been filed. The potential for
waste is obvious: A decision on the motion
could make these issues moot, which
would make the discovery relating to these
issues irrelevant. If judges would tell
litigants when their motions are likely
to be resalved, the lawyers could struc.
ture discovery in accordance with that
expectation.

These are only a few of the Biden bill's
cost-saving features. To develop more jn-
formation about potentially valuable
management devices, the bill would also
create and fund at least five demonstration
programs. For example, *'tracking sys-
tems'” would place cases on different
tracks according to complexity, with each
track having different rules governing
discovery and time limits. The bill would
also have the courts evaluate, on a peri-
odic basis, how well they are dealing with
demands for judicial services.

The Biden bill sends an impertant mes-
sage to frial and appellate judges from
those who ase and depend upon the courts,
The message is that citizens cannot aliow
these courts to evolve unfettered by any
efforts te control cases individuelly or in
the aggregate. Rather, as innovative
judges have demonstrated, case-manage-
ment technigues must and can be intro-

" duced into the judiciary without upsetting

‘the balance between efficiency and equi-
table treatment of litigants.

Stephen B, Middlebrook is senior vice
president and general counsel of Aetna
Life & Casualty and @ member of the
American Lawyer Media, L.P,, National
Board of Contributors. Middlebrook was
a member of the Brookings Institution task
Jorce on civil justice reform mentioned in

this article.




PROCESS REFORM. A streamlined
system of civil justice — including
case tracking and time limits on dis-
covery — would be implemented in the
federal courts under proposed legisla-
tion that has won broad support.
“The civil justice system as we know
j it today is not fulfilling its basic objec-
| tives of providing...just, speedy and
inexpensive resolution of disputes,”
said Sen. Joseph R. Biden Jr,, D-Del,,
who introduced the package Jan. 25
with bipartisan backing.

The plan is based on recent recom-
mendations by the Washington-based
think tank, the Brookings Institution
that convened a wide-ranging task
force that included lawyers from all
sectors of the bar, '

Their report won praise from groups
as diverse as the Consumer Federa-
tion, the Association of Trial Lawyers
of America and the American Insur-
ance Association.

Each federal district court would be

#2. required to develop, within a year, its
" own plan for case tracking under the
legislation.

The plans would use so-called differ-
entiated case management, in which
cases are reviewed early on and as-
signed to various litigation tracks.
Time limits are established, depending
on the procedural requirements of dif-
ferent types of cases.

Each district court would be re-
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! quired to set trial dates at no later than
| 120 days before the discovery cut-off
o . date. Discovery also would be limited,
i but Senator Biden said the plans would
' “ensure sufficient flexibility is re-
tained for those cases warranting ex-
tensions of time.”

The courts also would be urged to
develop alternative dispute resolution
programs, which already are in use in
some federal courts. The bill, for ex-
ample, requires district courts to de-
velop “early neutral evaluation” pro-
grams, in which parties attend a non-
binding case evaluation conference
hosted by a neutral member of the bar
who is an expert in the subject matter
of the lawsuit. Such a program cur-
rently is in place in the Northern Dis- .
trict of California.
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Federal crackdown on civil delays urged

WASHINGTON (AP} — Judges
must crack down on lawyers to
prevent non-criminal cases in fed-
cral courts from taking too long and
costing too much, a special task
force 15 telling Congress.

“The excessive cost and delay
associated with litigating civil cases
tn America should no longer be
tolerated and can be forcefully ad-
dressed through procedural reform,
more active case management by
judges and better efforts by attor-
neys and their clients,” says a report
the task force made public today.

The report is the result of a nine-
month study by a 36-member group
of lawyers and law professors. The
study was conducted at the sugges-
tion of Sen. Joseph Biden, D-Del.,
who chairs the Senate Judiciary
Commitiee.

Biden called the report’s recom-
mendations “an important and en-
couraging start” and said his com-
mittee “will give a high priority to
civil justice reform.”

The report focuses on federal
courts, but the task force said its
recommendations could be applied
to staie and local courts as well.

The task force urged Congress to
provide “a mux of suggestions and
incentives” to spark change, “and
then let those who use the system fill
in the details.™

“QOur core recommendations
allow each federal court ... to
develop its own set of reforms for
reducing delay and lhitigation costs
within some broad paramcters that
Congress would establish through
federal legislation,” the report says.

The task force recommended:

¢ That Congress require all fed-
eral trial judges to streambine the
pretrial exchange of information
between both sides of a lawsuit.
Discovery accounts for an esti-
mated 60 percent of ad federal
litigation costs.

» Each trial court’s streamlining
plan should include a system of
assigning differing “tracks” to cases
of different complexity. Fixed time-
tables and deadlines for completion
of discovery and the start of a trial
would depend on what track a case
is assigned.

s Judges should adopt “a firm
and consistert policy for minimiz-
ing continuaices” or exceptions to
the deadlines.

+ Clients, cither in person or by
telephone, should participate in any
court-sponsored settlement confer-
ences. That would make it ""impos-
sibie for the attorneys to delay
settlement discussions, often for
weeks or months, with the time-
honored excuse, ‘Let me get back to

you after I've discussed this with my
client.” " the task force report said.

» Judges should not rely on mag-
istrates as heavily as some now do
in keeping track of civil cases that
have not yet gone to trial.

The report also recommended
giving trial judges more administra-
tive support by increasing staffs,
using computers more and raising
judges” salaries.

And the report called for cooper-
ation from lawyers.

“The nation needs — and must
get — a substantial commitment
from the bar to address this chal-
lenge as well,” it said. “There 15 a
consensus that some litigation costs
are incurred as a direct outgrowth of
the incentives that have been built
into the private legal industry it-
self.”

The task force noted that the legal
profession increasingly is domi-
nated by escalating lawyer salaries
and heavier demands for billable
hours.

“The time has come for the pro-
fession to examing the impact of
costs on the delivery of legal serv-
ices and ithe critical guestion
whether increasing costs have
impeded access to the courts.” the
task force report said.
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Biden’s Challenge
To Federal Courts

44 HE real problem here is that Federal
I judges have lifetime tenure,”’ said a senior
Judiciary Committee aide last week, la-
menting Article III of the Constitution. “That
would make it difficult to make judges accountable
and force them to follow the Biden Act.”

Better known as the Civil Justice Reform Act of
1890, the Biden Act has set off a rare and bitter con-
frontation between Joseph R. Biden, the chairman
of the Senate Judiciary Committee, and the na-
tion’s leading Federal judges.

The committee staff; Mr. Biden, Democrat of
Delaware, and Strom Thurmond of South Carolina,
the committee’s ranking Republican, all say the
legislation is the only way to make judges manage
their caseloads effectively. It aims to make the ju-
diciary more accountable for keeping the court
system efficient.

But to many Federal judges, accountability is a
buzzword for introducing politics into the Federal
Rules of Civil Procedure. The judges fear that this
new method of legislating court precedure can set
the dangerous precedent of subjecting court rules
to political whimsy. They contend that the act
would violate the separation of powers doctrine by
having the legislature manage the workings of the
courts.

The sweeping bill proposed by Senator Biden
seeks to make civil litigation less costly and faster
in a variety of commercial, employment discrimi-
nation and other disputes.

The bill is moving quickly through Congress and
is widely expected to be approved because it has
bipartisan support in both Houses. It has also re-
ceived the blessings of a number of prominent lob-

Business and the Law

|

Stuart Goldenberg

bying interests, including the American Trial Law-
yers Association, the American Insurance Associa-
tion, the Consumer Federation of America and the
Business Roundtable.

But many judges and several prominent law pro-
fessors say the legislation is tantamount to dealing
with bad weather by outlawing hail.

“Almost all of the judges are against it,” said
Maurice Rosenberg, a professor of civil procedure
at Columbia Law School. “There is a recognition
that it is a good idea to be committed to reducing
expenses and delays. But I'm afraid in many ways
it actually increases costs and delays.”

In part, the heavy opposition from the bench de-
rives from the position that the bill implicitly at-
tributes the crisis in the Federal courts to the fail-
ure of judges to keep cases moving. The judges
read this view into the proposal because it makes
mandatory many rules that have long been discre-
tionary.

““They are trying to take examples of judges who
have been bogged down and extrapolate it to apply
to the whole judicizry,” said James L. Oakes, the

} Stephen Labaton

chief judge of the United States Court of Appeals
for the Second Circuit, one of the nation’s busiest
jurisdictions, which includes New York, Vermont
and Connecticut. **To the extent that it does lay
blame on the judges, it’'sa bad rap.”

If adopted, the Biden legisiation will require
judges to decide significant issues first and put
cases on one of three different time tracks, depend-
ing upon their complexity. Judges will have to
sharply curtail the pretrial fact-finding process
that lawyers call discovery. The progress of case-
loads will be monitored by a new system of report-
ing that has been criticized for adding more work
and paperwork for judges.

The proposal also requires judges to hold early
conferences apprising the parties of alternatives to
the Federal courts, like arbitration and mediation,
and to set firm trial dates, within four months of
the completion of discovery, to put pressure on the
parties for an early settlement.

Judges questioned how firm trial dates in civil
cases could possibly be mandated. In many jurisi-
dictions, judges are having great difficulty trying
civil cases quickly because of an enormous in-
crease in criminal cases, particularly drug prose-
cutions. The Constitution and the Speedy Trial Act
require that criminal cases be moved ahead of the
civil caseload.

The legislation is based on a report prepared last
year by the Brookings Institution. 1t concluded that
the rising costs of litigation are draining valuable
resources from American business, making it less
competitive.

The bill represents the first Congressional effort
in many years to become actively involved in writ-
ing detailed court procedure, an area that has long
been left in the hands of an advisory committee of
legal scholars set up by the judiciary and intended
to be insulated from political pressure.

A committee aide said the legislation was
drafted “after we drew the conclusion that judges’
drawing up the rules is insufficient.”
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WASHINGTON NEWS

J udlclary Panel Hits Cost

By Charley Roberts
Datly Journal Staff Reporter

WASHINGTON - The policymaking
body of the federal judiciary warned Con-
gress Tuesday that legislation aimed at
cutting costs and delays in resolving civil
cases raises serious separation of powers
concerns and could actually be
counterproductive.

“There has been a strong reaction that
the bill is extraordmanly intrusive dnto
the internal workings of the 3ucﬁc1a]
branch,” Judge Aubrey E. Robinson Jr.
testified on behalf of the Judicial Confer-
ence of the United States.

“These are procedural matters which
should be handied through the normai,
congressionally-mandated Rules En-
abling Act process,” he said.

Robinsen, the chief judge for the dis-
trict court for the District of Columbia,
politely told the Senate Judiciary Com-
mittee that if Congress wants to expedite
case resolution, it should c¢reate more

federal judgeships.

He noted the conference has asked for
76 new judgeships this year, of which 60
would be in the district courts, but real
number needed is nearly 100.

“The Speedy Trial Act, fueled by a
growing drug caseload, has, in many dis-
tricts, imperiled the timely and efficient
resolution of civil cases,” said Robinson,

He cited the situation in the Southern
District of Texas where the chief judge
has said that, “without prompt relief, by
the end of the year there will be no civil
cases heard in that district.”

Disputed Issues

Sen, Joseph Biden, the Delaware
Democrat who chairs the committee and
is sponsoring the bill, disputed the con-
stitutional and practical issues raised and
said that while he is willing to work with
the conference on revisions, he intends
to seek passage of the measure before
Congress adjourns in October.

But he did promise to introduce legis-
lation shortly to create 20 or more new

! federal judgeships.

While Sen. Strom Thurmond of South
Carolina, the ranking Republican on the
panel, endorsed Biden's bill, Sens. Orrin
Hatch, R-Utah, and Charles Grassley, R-
Iowa, joined Robinson in eriticizing its in-
trusion on the courts,

T daresay that federal judges, who re-
view the meaning of many of the laws we
enact, probably have several detailed —
and choice - ideas on how we can better
conduct our business,”” said Hatch. “Tam
equally confident that the Congress
would not look kindly on having those
ideas imposed on it.”

But Biden said, 1 didn’t introduce this
bill because I think Judges are bad guys,
just think the system is rlpe for change.”

Biden's bill, S 2027, is based on the
consensus recommendations last year of
a task force of corporate general coun-
sels, insurance industry attorneys, plain-
tiffs’ trial lawyers and consumer activists
brought together by Biden,

The bill mandates that each federal

Wednesday, March 7, 1990
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Cutting

district court develop a comprehensive
plan to reduce costs and delays. The plan
is to include certain features, such as de-
velopment of tracks or timetables for dis-
covery based on the complexity of the
case, the setting of early and firm trial
dates, assignment of a singie judge to a
case to manage its progress, and in-
creased use of alternative dispute
resolution.

To further these aims, the bill pro-

vides $16 million in added funding for

automation and clerical expenses,

Reaching a Consensus

Testifying in support of the measure,
Patrick Head, general coungel of FMC
Corp., said he was “‘surprised if not
shocked" during meetings of the task
force to find traditional adversaries, such
as insurance company counsels and
plaintiffs’ lawyers, as well as some feder-
al judges reachmg a consensus on what
is contained in the bill as a cure for the

costs and delays that plague the federal |

courts’ civil calendar,

He called the hill “the sleeper of the
vear if it can cut costs and get finality”
out of the civil justice system.

Bill Wagner of Tampa, Fla., the imme-
diate past president of the Association of

¢ Trial Lawyers of America, said the bill

seeks to compress the time it takes to
resolve a case without biasing any type
of litigant or suit.

Stephen B. Middlebrook, general
counsel to Aetna Life and Casualty, and
Gene Kimmelman, legislative director
for Consumer Federation of America,
agreed.

The bill also received a strong en-
dorsement at the hearing from Judge
Richard A. Enslen of the Western Dis-
trict of Michigan, who said he employs
many of the case management devices in
the bill and has found them effective.
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Courts and Congress Close to Agreement

On Cutting Delays, Costs of Civil Cases

WASHINGTON
DOCKET

By StepueEN WERMIEL
Staff Reporter of Tur WALL STREET JOURNAL

WASHINGTON - After locking horns for
months, the federal judiciary and congres-
sional leaders may be nearing an uneasy
agreement on legislation aimed at reduc-
ing delay and expense in civil cases.

Aides to Sen. Joseph Biden (D., Del.),
.chairman of the Senate Judiciary Commit-

tee, have been negotiating with officials of
the Administrative Office of the U.S.
Courts over a compromise version of legis-
lation Sen. Biden introduced in January,
" The negotiations may not be quite as
delicate as current efforts to initiate a
-budget summit, but it's close; federal
judges are very sensitive about attempts to
tell therm how to manage their courts.

“We are {n agreement on the general
fundamental principles to reduce cost and
delay. But it's micro-regulation by statute
and mandatory requirements that concern
us,” says Chief Judge Robert Peckham of
‘the federal district court in San Francisco,
who is leading the judiciary’s response to
Sen. Biden.

As first proposed, Sen. Biden's legisla-
tion would have required each federal dis-
trict court to appoint a local advisory com-
mittee and to adopt a civil-case manage-
ment plan within one year. The plans were

.to include a procedure for placing cases on

different tracks, with simple cases to be
.handled quickly, and complex cases more
slowly. And judges would have been given
45 days after the time defendants respond
to a lawsuit to set a detailed schedule for
_pretrial discovery, motions and the trial
date.

The proposal, which was produced by a

task force that studied the problems of de-
lay and litigation cost, also would have re-
quired each court to publish periodic lists
of cases that fall behind schedule.
. In introducing the legislation, Sen. Bi-
den said, “The civil justice system as we
“kiow it today is not fulfilling its basic ab-
jectives of providing the just, speedy and
inexpensive resolution of disputes.” The
“bill had support from Democratic and Re-
publican leaders on the Senate and House
-Judiciary Committees.

But it wasn't long before federal judges
-were- protesting the intrusion into their
‘courtrooms that the legislation would rep-
‘resent. “Many thoughtful federal judges
-are very, very uneasy about the signals
“this bill sends of legislative incursion-—al-
beit well-meaning—in the judicial arena
-and what it portends for the future,” said
“Chief Judge Aubrey Robinson of the fed-
eral court in Washington, in Senate Judi-
ciary Committee testimony in March.

" While they were complaining, however,
the judges didn’t miss the message behind
the legislation. On May 1, the Judicial Con-

] { .

ference, the policy-making arm of the fed-
eral courts, adopted its own 14-point pro-
gram, requiring each district court to ap-
point an advisory group to recommend a
case-management plan. But the Judicial
Conference system gives judges discretion
to adopt only those recommendations that
are “‘feasible and constructive” and says
nothing about tracking or listing delayed
€ases.

The 27-judge Judicial Conference rec-
emmended that two model plans be devel-
oped for handling civil cases with less de-
lay and expense, and that the plans be
tested in five volunteer district courts.

Now the drama has moved into a third
act: negotiations between aides to Mr, Bi-
den and officials of the Administrative Of-
fice aimed at producing a bill that the judi-
ciary can, at the very least, refrain from
opposing, if not actually supporting.

Final details of the compromise are still
being drafted and haven't been approved
by a working group led by Judge Peck-
ham. But its features.will be far less man-
datory, according to those familiar with
the discussions. They include giving dis-
tricts three years, instead of one, to de-
velop a plan, using the tracking system
initially only as a pilot program in a few
districts, and setting guidelines and princi-
ples that courts may adopt for civil-case
management, rather than mandatory
rules. District courts that move quickly
would receive as an incentive extra funds
to implement their plans. .

Sen. Biden, aides say, hopes to settle on
a compromise and to move it quickly
through Congress this year. But, says
Judge Peckham, “It is difficult to say for
certain that we will reach an accomoda-
tion.”

MY
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judges and magistrates who have had
motions and bench trials submitted for
consideration for more than six
months and cases pending for more
than three years.

“Congress came a long way on this
and passed a picee of legislation that is
a lot more palatable to the Judicial
Conference,” said conference spokes-
man David Sellers.

Attached to the civil justice reforms
was the first new judgeship bill in
more than six years, Congress ap-
proved 85 new seats — 11 appellate and
74 district judgeships — targected
mainly for areas with heavy drug-re-
lated caseloads. The Judicial Confer-
ence had requested 96 new judges ~— 20
appellate and 76 district — and 12
bankruptcy positions.

This legislation also was the vehicle
for a first stab at implementing recom-
mendations of the Federal Courts
Study Committee, appointed by Chief
Justice William H. Rehnquist, to inves-

\“JTWate the long-range necds of the fed-
Civil Justice/Civil Rights ] cra] court sysiem.

In 1988, the last time Congress
pushed successfully for major, federal
court reform, some proposals had been
percolating on Capitol Hill for nearly a
decade. But it togk only 12 months and
an all-nighter for the lawmakers to en-
act a broad-ranging plan for reducing
costs and delay in the civil justice
system.

The final product represented a rath-
cr Solomonesgue compromise sensi-
tive to judicial branch concerns that
the proposals stepped on the judicia-
ry’s independence and to legislative
demands that court logjams be broken.

The legislation, pushed by Senate Ju-
diciary Chairman Joseph Biden, D-
Del., requires cach federal district
court to draft within one ycar and im-
plement over the following three years
a plan to cut civil litigation expenses
and delays. Bowing to judicial opposi-
tion, Congress baeked away from man-
dating the content of the plans.
Instead, the bill suggests incorporating
six management principles, such as
setting early and firm trial dates and
imposing greater controls on dis-
covery.

Unwilling to let the judiciary com-
pletely off the hook, the bill creates a
pilot program in 10 districts, five of
which must include major metropoli-
tan arcas. Thosc courts must base
their plans on the congressional man-
agement principles. In the fifth year,
an independent review committee will
determine which has been more effi-
cient — mandatory or suggested
measures. :

Congress approved the so-called
non-controversial elements of the com-
mittee’s report, including a study of
the federal public-defender appoint-
ment process; a fall-back statute of
limitations for federal civil actions
arising under an act of Congress, un-
less specifically stated clsewhere! a
one-yvear study of intercircuit conflicts
by the Federal Judicial Cenier and a
two-year study of structural alterna-
tives for the courts of appeals; the re-
naming of U.S. magistrates to “magis-
trate judge'; an exemption from the
salary cap on senior judges for carn-
ings from teaching; and a five-year ex-
tension of the Parocle Commission.

“Clearly, we were hopeful the so-
called non-controversial package
would have been more expansive,”
said William K. Slate 1, the commit-
tee's executive director. “The next
time out, we'll be looking at individual
bills for our proposals instead of one
major bill, and that makes it much
harder. Judicial reform is not for the
short-winded.”

And finally, the civil justice reform

measure includes a bill, sponsored by'ﬁ‘
Rep. Robert W. Kastenmeler, D-Wis.,

creating a national commission on ju-
dicial impeachment and discipline.
The commission is to report to Con-
gress in one year on ways to improve
the processing of complaints about

judges and to make the system more

accessible to the public.

1B

If the mandatory plans produce bet- |

ter results, the bill requires the Judi-
cial Conference of the United States to
expand their use or propose a demon-
strably more efficient alternative.
Also for the first time, the courts
must publish semiannual reports of

Two attempts to “reform" the work
product of one particular court — the
U.S. Supreme Court — were unsuccess-
ful last session. Although approved by
solid margins, the proposed Civil
Rights Act of 1990, intended to reverse
six job discrimination rulings last
year, fell vietim to a presidential veto
that Congress was unable to override.

That bill, along with the proposed
Religious Freedom Restoration Act,
will no doubt rcturn in some form next
vear. The religious freedom bill, intro-
duced at the session’s end, would re-
verse last term’s high court decision in
the pevote-Native American Church
casc. The justices abandoned the com-
pelling-interest test for determining
when government action viclates the
First Amendment {rec-exereise clause.
Ewmployment Division v. Smith, 58
US LW, 4433, — Marcia Coyle

e e
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[|U.S. Judges Blast Speed-Up Bill

Bar Leaders Agree Biden Plan Won’t Work

By Henry Gottlieb

e L

The Senate Judiciary Committec has accomplished a rare feat: Pushing U.S.
District Judge Dickinson Debeveise o the brink of losing his cool. :

Norpally the model of patrician equanimity, Debevoise is fighting mad about
Jegislation that Judiciary Committee Chairman Joseph Biden s advancing as 2
remedy for slow civil justice in federal trial courts. **'It’s an ahsointe wonstrosity,”
says Debevoise. And he is pot the only judge or lawyer in New Jersey who thioks

0.

Chief Judge John Gerry, sofpe of his colleagues on the bench, and leaders of the
state’s federal bar are so angry about somne of the provisions they are declaring their
willingness 1o step o the front ranks of any national effort ¢o kiil the bill.

Granted, they say, slow civil justice is a problero in New Jersey’s federal courts.
The average case that went to trial fast year took 26 months to get there, the fifth-
slowest pace in 1he nation’s 94 judiciat districts. But for the moment, io New Jersey,
the cure proposed by Biden Is cansing more angst than the ailment.

Says Richard Collice, chairman of the New Jersey State Bar Association’s Federal
Practice and Procedure Committee: ““We want to dernail it before it zips through.”
Stephen Orlofsky, another member of the committee, says, *“so far, the reaction has
. been wnifonnly and resoundingly pegative.”™ Deepening the lawyers” sinking feelings
U] is their view that Biden’s plan adopts features that remind them of New Jersey's
. { tightly managed staie court systcm.

¥hat’s in the Bill?

The proposal introdoced on Jan. 25 by Biden, a Delaware Democrat, was co-
sponsored by the committee’s ranking Republican, Sttom Thuomond, of South
Carolina, and was based on a Brookings Institntion stody cooducted by a 36-member
task force of lawyers, judges, professors, and court professionals.

The till pays homage to three articles of faith among coust masagers. The first
one says that cases are disposed of most efficiestly when deadlines are established
for each stage of litigation. Secood, speeding cases means speoding discovery,
motion practice, and setticments, because 95 percent of federal filings are resolved
before trial. Third, hands-on managerent by judges gets things done.

1
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bill desizgned to remedy slow civil
justice in federal trial courts is “an
absoluote monstrosity.”’
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U.S. Judges Blast Bill

CONTIRUED FROM Page O

The -legislation would require each

- diswict to develop scparate tracking
- plans for easy and complex cases — i

: so-called differentiated

 ment system similar 1o experiments

New Jersey courts are pow rnmning in
Bergen and Camdeo counties.

Fach district waould be free to set its
own deadlines for discovery and mo-
tions. But for all districts, a jdge, not
a magistrate, would be required to hold
a mandatory discovery and case man-
agement conference within 45 days of
the first responsive pleading in a case.
At the conference, issues would be
identified, discovery schedules would be

~ set, a pretrial conference date would be

. set, and in

simple cases, a trtal date
also would also be established.
If the districts fail to devise a plan

. within a year, oot is imposed on them

from Washington.

The bill alsp costuins a provision
aimed at judges who are slow to make
interim rulings. Four thoes a year, the

. courts would poblish a report listing
. each judge’s list of motions uaresolved
. for more than 30 days, and how long

they have been pending.
Distaste for Micromanagement

Gerry and Debevoise have no args-
ment with the goal of the bill or its
phitosophical underpinnings. They just
don’t like the idea of what Gerry cails
“an endless string of cfforts in Con-
gress to micromanage the busipess of
the courts.” What’s more, the judges

- s4y, this panticolar bill would make

‘things worse, especially in New Jersey.

b Debevoise lists three main objections:

= The hill jenores the rool causc of

case manage-

civil frial delays — the crushing case
load of criminal cases, which take
precedence under speedy trial males for
criminal malters. What's the use of
setting rigid deadlives for civil cases
that won’t be adhered to becanse of the
crush of criminal basiness?

* The bill reduces the role of magis-
trates in scheduling and hands it back to
the jndpes. This would be a time-
consuming step backwand in New Jer-

sey, where several magisirates have

earnod reputations for moving  cases
cuickly, Debevoise and Gerry say.
“We Hthe judges] are a sweatshop and
we’ve got to keep sweatiog on produc-
tive things, not things that take morc
time,”” Debevoise says. “‘In New Jer-
sey, we've beeo able 10 hokd our heads
above water because of the magistrates’
work.” N

» The bill would require each judge
and district clerk to devete more atten-
tion to record keeping, which is already
an overly time-consvming borden,
Debevoise says. Additional records are
especially oocrous, he says, because
most of the fiats in the Biden bill have

been instituted informally in

New Jerscy. For example, cases in this
statc are already om tracks. Judicial
productivity is enforced by collective
discipline, bhe says. Eady conferencing
of cases is already an established ool in
the district, the judges say.

Gerry, who circulated memos about
the bilt to 1the 13 other judges and mine
magistrates in the district, says he bas
heard no dissent from his pegative opin-
ios about the bill. Hc says judges
aronnd the country as well are begin-
ning to express concern aboul the bill,
but be says he koows of no organized

epposition yet.

Three leadess of the state’™s federal
bar say they agree with the judges’
analysis. The president of the Associ-
ation of the Federal Bar of New Jersey,
Bruce Goldstein, of Saiber, Schlesinger,
Satz & Goldstein in Newark, says he is
most upset about what he perceives as
an attempt to gut the magistrates’ work.

At the State Bar's federal section,
Orlofsky, a partner with Blank, Rome,
Comisky & McCauley in Chesty Hill,
and Collier, of Collier, Jacob & Sweet
m Somerset, say they are prepared to
work with their counterparts i other
states to fight the bill.

Lipscher Connection

Orlofsky says ooe of the things that
turned him off about Biden’s proposal
was the incantation of Robert Lipscher’s
pame in Biden's introductory speech on
the Senate floor.

Lipscher, director of New Jersey's
Administrative Office of the Courts, is
considered a seer among the pation’s
court managers, but he has been a
lightning rod for the Bar’s demmciaticos
of court administration o New Jersey.
Orlofsky says Biden’s use of Lipscher's
coloments on differentiated case man-
agement to buttress the efficacy of the
legistation, ““made me laugh.” Lipscher
declines to comment.

The judiciary committee is scheduled
to hold hearings on the bill this month,
and an aide to the senator says the pancl
is willing 10 make changes. ““We stud-
ted it carcfully, and we think It's & very
good bill, but i’s not the holy grail,”
the aide says.

He says the committce is aware that
the crush of criminal cases is pot ade-
quately addressed in the legislation and
that a2 bill w0 be introduced later this
year — presumably legislation calling
for creation of new judgeships — will
deal with the problem.

‘Fear of God” in Litigants

Robert Litan, a semor fellow at

Brookings who was reporter for the task
force study, says there was a consensus
among the members of the study group
that the imagistrates’ system has not
worked because oaly judges can ““put
the fear of God inlo the litigants
Thiops get Jost in the black bole of the
magistrates” offices.”’

He also says that New Jersey judges
might be overrcacting to fears of central
control. The key feature of the bill is its
provision that each court sefs its own
set of deadlines, taking into account its
own circumstances, Litan says. "It may
be that ip New Jersey you already have
the best system; in that case, if it ain’t
broke, don’t fix it,”" be says.

If nothing else, the fight over this bill
is likely 1o focus additional attention
among New Jerscy practitioners on the
record of the District Court in moving
cases. In the year ending June 30,
1989, 6 percent of the cases in the
district were more than three years old
—- about average for the nation. And the
civil case load per judge, 414 cases,
also was about average. At the samnc
time, the figures show that New lersey
judges were victimized by complexity,
When the degree of difficulty was fac-
tored in, the average judge in only 11
districts had as big a civil workinad as
each of the 14 New Jersey judges.

The addition of large, muit-
defendant, mob trials that tie up judges
for months has put the district deepes in
the bole in the past few years, Gerry
says. New Jersey also suffers from the
absence of a large cadre of senior
judges, who help clear cases but are not
counted in the workload statistics. New
Jersey has only two senior judges,
Mitchell Cohen, in Camden and Clark-
son Fisher, in Trenton.

U.S. Magistrate Jerome  Simandle,
who sits in Camden, expresses the ssme
concerns voiced by Gerry and Debe-
voise, but he says the legisiation will
spark a necessary debate. As long as the
bill serves as a ““catalyst’’ for discas-
sion, that's fine he says, but not if i
ends up being the cemedy, »
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Conference OKs Plan to Cut Court Costs, Delays

OPPOSED TO congressional proposals for improv-
ing the management of civil suits in the federal
courts, the Judicial Conference of the United States
recently approved its own program to cut costs and
delay.

L.ast March, the conference -— the policy-making
arm of the federal judiciary — voted unanimously to
oppose legislation, the so-called Civil Justice Reform
Act of 1990, which embodies the recommendations of
a special study committee composed of politicians,
academicians, lawyers and political scientists. Dur-
ing the following weeks, district judges who serve as
representatives on the conference came up with their
own plan to tackle the trial-court caseload problems.

Under the program approved by the conference,
each district court will appoint an advisory commit-
tee of lawyers and representative clients to help the
court assess the criminal and civil dockets, identify
major sources of cost and delay in civil litigation and
recommend steps to reduce costs and improve the
delivery of case management services.

The conference also committed itself to adding
substantial new training programs for judicial offi-
cers and court staff in case management techniques.

The attempt to solve the cost and delay problems

*
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M Federal wiretaps increase in drug cases.

B More heat over sentencing guidelines.

W Jury clears defendant in CIA trial.

will not be a one-shot effort, according to a confer-
ence spokesman. Every three years, each district
court will be required to reconvene its advisory
group to reassess conditions in the court and to rec-
ommend additional changes.

i

BIG EARS. When dopers talk, Uncle Sam listens —
more often, at least, than he used to.
Like all law enforcement efforts, electronic sur-

. veillance is focusing more and more on drug cases,

Ten years ago, 45 percent of taps were directed to-
ward narcotics violations; today, the figure has
reached 62 percent and continues to climb. Gambling
investigations, though declining in number, consti-
tute the second-largest group, followed by racketeer-
ing, which has increased from 24 taps in 1979 to 89
taps last year.

In its annual report on state and federal wiretaps,
issued this month, the Administrative Office of the
1.8, Courts notes that, overall, the number of federal
taps in 1989 increased by 6 percent over the previous
yvear, reaching a total of 310,

There has been a much more dramatic change,
however, in the duration of the taps. While the num-
ber of taps has increased 37 percent during the pas'
10 years, the amount of time police are tuned in is u)
146 percent. Experts say this reflects the growin;
complexity of the probes. One sign: the number ¢

arrests by federal authorities increased from 8¢
1988 to 1,312 last year, just as the average numb
persons intercepted rose from 129 to 178.

But there is — besides the need for a warrant
inhibiting factor to the taps’ use: cost. The ave
price of a tap in 1979 ran about $16,000. Toda
$53,000.
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l_,zgktening the Load

NE NEED LOOK NO further than Vermont, where there is a
moratorium on state civil jury trials, to know that the system is in

crisis. The overwhelming cost and demands of criminal — espe-

cially drug -— trials has caused huge dislocations in the nation's
courthouses.

g

But not only are courts staggering under the sheer quantity of suits
before them, the cost of litigation is leading many cases to trial solely in
hopes of recouping litigation costs, trial preparation fees and the like,
according to U.8. District Chief Judge Sherman G. Finesilver of Colorado.

Judge Finesilver has a number of noteworthy recommendations to ease

the crunch and encourage settlements. Although some are not startlingly
new, they bear reiterating:

* Judges need to become more aggressive in their pursuit of settle-
ments, moving the process to the period shortly after a case’s filing
rather than *“on the courthouse steps on the eve of the trial”

* Law firms should have experienced negotiators in the firms who |
could serve as resource people for the firms' trial lawyers. Impartial, non-
emotional evaluation of cases by colleagues will promete more realistic
parameters for the settlement of cases.

These steps probably will stem some of the abuses and reduce expendi-
tures in cost and time. But perhaps what is really needed are innovations
in trials themselves, and even a strong dose of good old-fashioned com-

mon sense.

During the 9th U.8. Circuit Court of Appeals’ Judicial Conference in
mid-June, discussions were held on such high-tech trial techniques as
computer graphics and long-distance testimony by satellite. While there
are initial expenses to starting up such systems, they may end up saving
in the long run by making evidence immediately understandable to the
jury that ultimately must decide the case.

As for common sense: Some suits should never make it into a clerk’s
office. We offer as an illustration the recently filed state court suit of one
Hugh Craig Jr. of Indianapolis, who asks $1.99 quadrillion from the ham-
burger chain Wendy's for a scratch on his car. For the record, Mr. Craig

also complains that the chain indulges in false advertising because
there’s no ham in hamburgers.
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U.S. Judges Blast Speed-Up Bill

Bar Leaders Agree Biden Plan Won’t Work

f By Henry Gottheb

i The Semute Jodiciary Committee has accomplisbed a rare feat: Pushing U.S.
District Judge Dickinsou Debevoise to the brink of losing his cool.

Normally the model of patrician equanimity, Debevoise is fighting mad about
kegislation that Judictary Committce Chairman Joseph Biden js advancing as 2
remedy for slow civil justice in federul trial courts. “’It’s an absolute monstrosity,”
says Debevoise. And he is oot the only judpe or lawyer in New Jersey who thinks
50
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Chief Judge John Gerry, sogne of his colkeagues on the bench, and leaders of the
state's federal bar are so angry about some of the provisions they are declaring their
willingness 10 step 1o the front ranks of any national effort ¢o kill the bill.

Gramied, they say, slow civil justice is 2 problem in New Jersey's federal courts.
The average case that weul to trial ast year took 26 months to get there, the fifth-
slowest pace jo the nation’s 94 judicial districts. But for the moment, in New Jersey,
the cure proposed by Bikden is cansing more angst than the ailment.

Says Richard Collicr, chairman of the New Jersey State Bar Association’s Fedecal
Practice ard Procedure Commiltce: ““We want to derit it before it zips through.™
Stephien Orlofsky, another member of the commiitee, says, *‘so far, the reaction has
been wniforily and resoundingly negative.” Deepening the lawyers’ sinking feelings
§ is their view that Baden’s plan adopls fealures that remind them of New Jersey's
tightly managed state court systcm.

YWkhat’s in the Bill?

The proposal introdoced on Jan. 25 by Biden, a Delaware Deoxocrat, was <o-
sponsored by the commitice’s ranking Republican, Swom Thuomond, of South
.| Carolina, and was based on a Brookings Institution study cooducted by a 36-member

task force of lawyers, judges, professors, and court professionals. ’

The bill pays homage to theee articles of failh among cowrt managers. The first
onc says that cases are disposed of most efficieatly when deadlines are established
for each stage of litigation. Sccomd, speeding cases means speeding discovery,
motion practice, and settlements, because 95 percent of federul filings are resolved
before trial. Third, hands-on management by judges gets thiogs done.

{
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U.S. Judges Blast Bi

- so-called

CONTINUED FROM Page One

The legislation would require cach
district to develop scparate tracking
plans for easy and complex cases — i

ment system similar 1o experiments

© New Jersey courts are pow running in

Bergen and Camden counties.
Each district would be free o set its
own deadlines for discovery and mo-

. tions. But for all districts, a jwige, not
. a magistrate, would be required to hold
+ a mandatory discovery and case man-
. agement conference within 45 duys of
. the first responsive pleading in a case.

At the confercnce, issucs would be

. identified, discovery schedules would be

set, a pretrial conference date would be

. set, and in simple cases, a trial date

also would also be established.
1€ the districts fail to devise a plan

. within a year, onc is imposed on themn
¢ from Washtngloo.

The bill also contuins a provision
aimed at judges who are slow to make
interim rulings. Four times a year, the
courts would publish 2 report listing
each judge’s list of motions varesolved
for more than 30 days, and how long

ey have been pending,

Distaste for Miccomanagesment

Gerry and Debevoise have no argu-
ment with the goal of the bill or its

. phitosophical underpionings. They just
- don't like the idea of what Gerry culls

“an endless string of efforts in Con-

. gress to micromunage the business of

the courts.” What's more, the judges
sdy, this particular bill would make
‘thingy worse, especially in New Jersey.
- ehevoise lists three main objections:

» The bill ignores the root cause of

differentiated case manage-

civil trial delays — the crushing case
load of criminal cases, which take
precedence under speedy trial rules for
criminal maiters. What's the use of
sctting rigid deadlines for civil cases
that won’t be adhered to because of the
crush of criminal tusiness?

& The bill reduces the role of magis-
trates jo scheduling and haods # buck to
the judges. This would be a time-
consuming step backward in New Jer-
sey, where several magistrates have
earped  reputations for moving cases
quickly, Debevoise and Gerry say.
“We {the judges] are a sweatshop and
we've got to keep swealing on produc-
tive things, not things that take more
time,”” Debevoise says. “‘In New Jer-
sey, we've beea able to hold our heads
above water because of the magistrates’
work.”’ N

* The bill would reguire cach judge
and district clerk to devole more atfen-
tion to record keeping, which is alrcady
an overly timc-consuming burden,
Pebevoise says. Additional records are
especially oncrous, he says, because
maost of the fiats in the Biden bill have

alreaxty been  instituted  informally in

New lersey. For example, cases in this
statc are already ou tracks. Judicial
productivity is enforced by collecdive
discipline, he says. Early conferenciog
of cases is already an established tool in
the district, the judges say,

Gerry, who circulated memos about
the bill to the 13 other judges and nine
magistrates in the district, says e bas
heard no disseat from his oegative opio-
ion about the bill. He says judges
around the country as well are begin-
ning 1o express concern about the bill,
but be says he koows of no orgarized
opposition vet.

———

Three leaders of the state’s federal
bar say they agree with the judges’
analysis. The president of the Associ-
ation of the Federal Bar of New Jersey,
Bruce Goldstein, of Saiber, Schlesinger,
Satz & Goldstein i Newark, says he is
most upset about what he perceives as
an attempt to gut the magistrates’ work.

At the State Bar's federal section,
Orlofsky, a partner with Btank, Rome,
Comisky & McCanley in Cherry Hill,
and Collier, of Collier, Jacob & Swest
m Somerset, say they are prepared to
work with their counterparts i other
states to fight the bill.

Lipscher Connection

Orlofsky says coe of the things that
turned him off about Biden's proposal
was the incantation of Robert Lipscher’s
pame in Biden’s inttoductory speech on
the Senale floor.

Lipscher, director of New lersey's
Administrative Office of the Courts, is
considered a scer among the nation’s
court managers, but he has been a
ligbtaing rod for the Bar’s demunciations
of court administration in New Jersey.
Orlofsky says Biden’s vse of Lipscher's
comments on differentiated case man-
agement to butlress the efficacy of the
legistation, “‘made me Jaugh.” Lipscher
declines o comment.

The judiclary committee is scheduled
to hold hearings ca the bill this month,
and an aide to the senator says the pancl
is willing to make chaoges. ‘*We stud-
iod it carcfully, und we think it’s a very
good bill, but i’s not the holy grail,”
the aide says.

He says the cosmmitfce is awarc that
the crush of criminal cases is not ade-
quately addressed in the legislation and
that a bill 10 be introduced later this
yeaue — presumnably legisiation calling
for cication of new judgeships — will
deal with the problem.

*Fear of God’ in Litigants

Robert Litan, a scoior fellow  at

|

Breokings who was reporter for the task
force shkly, says there was a consensus
among the members of the study group
that the magistrates’ system has not
worked because ooly jedges cap “put
the fear of God inmie the litigaos.
Thiogs get lost in the black hole of the
magistrates* offices.”’

He also says that New Jersey jodpes
might be overreacting to fears of central
controt. The key feature of the bill is its
provision that each court sets its own
set of deadlines, taking into account its
own circumstances, Litan says. ‘It may
be that in New Jersey you already have
the best system; in that case, if it ain’t
broke, don’t fix it,”* he says.

If nothing else, the fight over this bill
is likely to focus additional atlention
among New Jersey practitioners oo the
record of the District Court in moviog
cases. In the year ending June 30,
1989, 6 percent of the cases in the
district were more than three years old
— abaut average for the nation. And the
civil case load per judge, 414 cases,
also was about average. AL the same
time, the figures show that New lecsey
judges were victimized by complexity.
When the degree of difficully was fac-
tored in, the average judge in only 11
districts had as big a civil workload as
cach of the 14 New Jersey judges.

The addition of large, muli-
defendant, mob trials that tie up judges
for months has put the district deepes in
the hole in the past few years, Gerry
says. New Jersey also suffers from the
absence of a large cadre of senior
judges, who help clear cases bul are not
counted in the workload statistics. New
lersey has only two senior judges,
Mitchell Cohea, in Camden and Clark-
son Fisher, in Trenton.

U.S. Magisteate Jerome  Sunundle,
who sits in Camden, expresses the same
capcerns voiced by Gerty and Debe-
voise, but be says the legislation will
spark a necessacy debate. As long as the
bill serves as a “‘catalyst” for discas-
sion, that's fine be says, but not if i
cnds up being the remedy. ]
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Shall vs. May

Judges Rebel Over One Word in Civil Reform Bill

BY ANN PELHAM

Judges are usually careful about words,
but the federal judiciary is setting a new
standard for particularity. A single word is
the basis for the third branch’s support of a
House bill on civil justice reform—and its
opposition to the Senate version.

The House legislation says efforts to
tmprove management of civil cases
“may’’ include six specific steps. The
Senate bill says those six components,
such as setting early trial dates, *‘shall™
be part of every court’s pian for reducing
delay.

Congress is running out of time this
session, though the judicial legisiation
could still be considered by a House-
Senate conference committee this week.
{As of Oct. 12, Senate approval of its
version was expected under a “‘unanimous
consent’’ agreement.)

Both the House and Senate have an in-
centive to settle up on civil reform: New
federal judgeships are likely to be part of
the package. The House has approved 61
additional district and circuit court judge-
ships, while the Senate bill provides for
77. .
The current judges, through their Judi-
cial Conference and the staff at the Ad-
ministrative Qffice of the U.S. Courts,
convinced the House Judiciary Committee
to make a few key changes in the civil re-
form bill, which was originally drafted by
Senate Judiciary Chairman Joseph Biden
Jr. (D-Del.}. Taking shall out was the
most important alteration.

As Rep. Robert Kastenmeier (D-Wis.)

told the House Sept. 27, “In the judges’

view, such 2 requirement would consti-
tute micromanagement, and they urged
that the components of the expense -and
delay reduction plans be made discretion-
ary.”” Kastenmeier chairs the House Judi-
ciary Subcommittee on Courts, Intellec-

Sen. Joseph Biden Jr. has spar-
red for months with the judges.

tual Property, and the Administration of
Justice.
But Biden, who already watered down

_ his first version of the bill after protests

from judges, is sticking with shall. He and
the federal judiciary have sparred for
moaths over the legislation and other mat-
ters. (See ""Biden Takes Judiciary to
Task,”’ Legal Times, July 2, 1990, Page
7.)

The judiciary also favors the House
wording in another section. Both bills
would institute a twice-a-year reporting
system for each judge that would make
public the number of motions and com-
pleted bench trials pending for more than
six months. The list would also include
cases more than three years old.

The House describes this measure as
“*‘Enhancement of judicial information
dissemination.”” The judges prefer that to
the Senate’s heading: ‘*Enhancement of
judicial accountability through informa-
tion dissemination.’* They balk at use of
the word accountabiliry.

As for the lists of new judgeships, the
difference is greatest for the state of
Texas, which gains 11 additional district
judges in the House bill and only five in
the Senate version. House Judiciary Chair-
man Jack Brooks is a Texas Democrat.

Although most new district judgeships
are in areas with heavy drug caseloads,
some jurisdictions with no major case in-
creascs are slated to get new judges, usu-
ally for political reasons. These slots, in
places like Maine, Wyoming, and Utah,
will likely be the first to go in conference.

The House judiciary panel had origi-
nally approved 59 new judgeships, but the

Rep. Robert Kastenmeier went tc
bat for the federal judges.

bill was modified before floor consider-
ation to include two additional district
slots, The two judgeships, which also ap-
pear in the Senate bill, are in Washingtor
and Illinois, states that also happen to be
home to House Speaker Thomas Foley (D-
Wash.) and House Minority Leader Rob-
ert Michel (R-HI.). [
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CIVIL JUSTICE REFORM ACT OF 1990

A TOPIC FOR REVIEW

Neil E. Bogan

There is presently pending in both Houses of
Congress proposed legislation which may have a
substantial impact upon the trial of civil cases in the
Federal Courts. These bills are virtually identical in

nature and are being referred to as the wﬂ&
rpose of the

Reform Act of 1990. The expressed pu

ct is to reduce costs of litigation, enhance the
speedy resolution of civil disputes, explore
ajternative means of dispute resolution and avoid
over lawyering. In the United States Senate, the Act
is embodied in Senate Bill 2027 and in the House of
Representatives Bill 3898.

Apparently, this proposed legislation is
progressing quite rapidly through the Judiciary
Committee of the UJS. Senate. Some of the
highlights of the Bill include the following:

* Each federal district court developing a case
management plan within one year.
(Failure to do so would subject the district to a
proposed model plan.)

s Each plan to include a system for tracking
cases, with three or more tracks separating
simple cases from complex ones.

¢ Initial track assignments to be handled by the
Clerk of the Court or a designated staff person.

+ For each track, the plan is to set time limits for
completion of discovery,

* Judges will be required to set early, firm trial
dates.

1092 The Oklahoma Bar Journal

* An initial conference presided over by a judge,
not a magistrate, to be held within 45 days of
the first responsive hearing for establishing a
discovery schedule, dates for filing and
hearings on pretrial motions and, except for
complex cases, the specific trial date.

Concern has been raised from several sectors
relative to the impact of the proposed legislation:
We are in the process of creating a coalition of OBA
Committees and representatives of the Oklahoma
Trial Lawyers Association and Association of
Defense Counsel to undertake an indepth review of
the Act and report its findings and conclusions.
Some of the early concerns expressed are that the
proposed legislation:

1. Denies the Court and legal counsel flexibility
inn the handling and scheduling of cascs.

2. Substantially hinders the ability of opposing
counsel, who are most knowledgeable about a
case, assisting in determining the time table
within which to schedule discovery and trial.

3. Removes the magistrate from participation in
the discovery process which may lead to
gridlock depending on each court's case load.

4. Fails to take into consideration the increase in
criminal cases nationally.

5 Does not address the priority of criminal cases
over civil cases pursuant to the Speedy Trial
Act and the inability to ascertain the nature
and volume of these cases and the effect they
might have on setting firm dates for hearings

Vol. 61—No. 17—4[28/90



and trials in civil cases.

6 Does not consider the inherent limitation on
the number of cases which may be scheduled
in a given calendar year and the effect that
settlement prior to trial might have on the
court's docket.

7. May effectively prevent the sole practioner
and medium size law firms from handling and
maintianing any substantial federal practice.

It has been suggested that rather than imposing
national legislation, the perceived problems might
be better addressed through the Federal judicial
Conference. In the alternative the issue could be
addressed by implementation of pilot programs in
jurisdictions in which there have been problems in
getting civil cases brought to trial to ascertain how
the proposed legislation would actually function and
otherwise impact both the bench and the bar.

For those attorneys practicing in the federal
courts, the proposed legislation should be of special
interest and perhaps concern. If you would like a
copy of the proposed Senate Bill, then I would urge
you to contact Marvin Emerson, Executive Director
of the OBA. After review of the proposed leglislation,
I would also encourage you to make your opinions
known to our Oklahoma Congressional Delegation
in order that they might be allowed the opportunity
to make a truly informed decision based upon input
from individuals most directly impacted by these
proposals.

Very truly yours,

M&%Zg«gv

Neil E. Bogan, President
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Judicial Conference plan clashes with Blden blll !

By JANAN HANNA
Law Bulletin staff writer

When the U.S. Senate Judiciary
Committee held its first public
hearing on a proposed bill aimed at
reforming the civil justice system,
the Judicial Conference of the
United States criticized the legisla-
tion as “extraordinarily intrusive
into the internal workings of the
Judicial Branch.”

Three months later, the confcr«
ence has adopted its own plan to
reduce costs and delays of civil
litigation, focusing on preserving
the autonomy of each federal court
district,

The conference drafted its 14-
point plan, which calls on each
district court to form an advisory
group to study and recommend
improvements in case management,
after gathering the views of trial

judges from throughout the country
— most of whom have been outspo-
ken critics of the pending Civil
Justice Reform Act of 1990 pro-
posed by Sen. Joseph Biden, D-Del.
The conference plan, a vague set
of criteria seemingly aimed at head-
ing off congressional intrusion of
the judiciary, does not impose spe-
cific guidelines on federal judges.
Rather, each district is required
to study its own case management
system by ‘‘assessing’ current
docket conditions, identifying
sources of increased costs and de-
lays in civil litigation, “‘recom-
mending” measures to reduce any
problems, ficlding proposed solu-
tions to the Judicial Conference,
and implementing them.
While basically playing a peri-
pheral role, the Judicial Conference
will advise the districts on ways to

NLL3TING My ANVA 0OYIIHD—pL
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Plan

improve case management.

Chief U.S. District Judge John
Grady of the Northern District of
Illinois said he hadn’t’ yet studied .
the conference’s program, but he
emphasized that judges should be
free to manage their dockets with-'|
out dictates from a court committee
or Congress.

“We're open to any suggestions
[on case management] from any-
body,” Grady said. “I think each
judge of the court has a definite case
managment plan in place.

“I have no objection to studymg
the problem on a court-wide basis,
but I would be opposed to telling
each judge to adopt a plan. Our best
ideas evolve from individual exper-
imentation. To impose some dis-
trict-wide system implies we have

Continued on page I4
PLAN

Continued from page 1

the final answer, and we don’t. Case
management is something that is
going to continue evolving. The
more people we have experiment-
ing, the better.”

The Biden bill, still pending in
committee, calls upon a planning
commitlee in each federal district 10
develop a case management system,

Cases would be divided into
three tracks — expedited, complex
and standard -— and disposed of in
a certain period of time. While the
court planning committee would
monitor the disposition of all cases,
judges, too would be required to
develop a case management plan.

Further, all judges would be re-
quired to hold a discovery case
management conference in all cases
and set firm trial dates.

The Conference’s program was
adopted as a reaction to the Biden
bill, Conference spokesman David
Sellers said. The Conference pro-
gram is more flexible than pending
legislation, recognizing that differ-
ent districts and different judges

have different needs, Sellers added.
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Judges Bristle at Bid

Package Ignores
Criminal Caseload,
Jurists Charge

BY ANN PELHAM

The lawsuit against New York Air was
filed in December 1985, just two meonths
after the airline refused to let o disgruntled
pussenger olf 4 plane that had been sitting
on the runway at National Airport for
more than three hours. By June 1987, after
extensive discovery, both sides had moved
for summary judgiment.

But not until Jun. 31, 1989, more than a
vear and g half [ater—and three years after
the lawsuit was liled—did U.S. District
Judge John Garrett Penn issue his opinion
siding with defendant New York Air—
which by then had gone out of business.

Such a long deiay, now usually known

!
|
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only to frustrated litigants afraid to speak
out, would be made public as part of a
civil judicial reform package now on a fast
track through the Senate.

Sponsor foseph Biden Jr.(D-Del.),
chairman of the Senate Judiciary Com-
rmittee, has already lined up support from
key legislators as well as almost every in-
terest group that would be affected, from
insurance companies to plaintiffs lawyers
to civil-rights activists.

They all agree that civil fitigation takes
too long and costs too much—and that
judges must take tighter control of their
cases.

“We're saving to the judges that
they ve got to be managers—and they can
use any tool that they can get everybody
[in the district] to agree on,”” says Bill
Wagner of Tampa, Fla.’s Wagner. Cun-
ningham. Vaughan & McLaughlin and the
former president of the Association of

SEE CIVIL, PAGE 18

en’s Civil Reform Plan

e

Bill Wagner: Judgs must learn to
manage caseloads efficiently.

1
:
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CIVILFROM PAGE 1

Trial Lawyers of America (ATLA).

But the powerful push for the proposal
has left the federal judges reeling. With
many districts swamped under a heavy
criminal caseload because of tougher drug
laws and stepped-up drug prosecutions, a
drive for civil reform seems to many
judges poorly timed, at best.

“They're out of touch with the real
world,”’ says one judge bitterly. **We
were never consulted at all.”’

Late List

Under Biden’s proposal, each district
would have to develop its own plan to
limit discovery and set firm trial dates,
with simple cases on a faster track than
complex ones. Four times a year, the
courts would publish a list of motions
pending for more than 30 days—with the
nammes of the tardy judges alongside. (See
the accompanying box, ‘‘Highlights of S.
2027.")

“There’s got to be some order to this
system,"’ says Mark Gitenstein of the
D.C. office of Chicago’s Mayer, Brown &
Platt, a former Judiciary staff director for
Biden who headed a task force that studied
the problem at the senator’s behest.
**Right now the lawyers are running {the
system], not the judges.”’

But judges point out that districts par-
ticularly hard hit by drug cases, like those
along the southern border and in large ur-
ban areas, have been forced to put civil
cases at the back of the line, with a wait
of three years for a simple case not
uncommon.

“If I don’t get more judges in the next
two to three years {to help with drug
cases], we'll just have to say adios to civil

SHEND SSNY

Judge Robert Peckham supports
some case-management concepts.

cases,”’ predicts Chief Judge Lucius Bun-
ton of the U.S. District Court for the
Western District of Texas.

The increase in prosecutions has left
few areas untouched. Diana Murphy, a
federal district judge in Minnesota and
president of the Federal Judges Associ-
ation, says she had to recess a civil jury
trial in November to handle a criminal
case.

*‘Since then, it’s been one criminal trial
after the next, and the lawyers and parties
in the civil case are still out there dan-
gling,’” says Murphy, who is polling the
association’s executive committee about
whether to take a position on the bill. Per-
sonally, she was upset by the proposal.

*I didn’t know whether to laugh or
cry—I was so depressed when [ read it,”

T —

udges Greet Court Reform Proposal With Dismay, Anger

says Murphy. “*Senator Biden is obvious-
ly an experienced, able senator, but this
indicates such a lack of understanding of
what life is like in the federal courts
today.”’

Judicial Concern

Even judges less affected by drug pros-
ecutions are concerned about the Biden
approach. They say Congress is once
again impinging on the judiciary’s in-
dependence and trying to micro-manage
the courts.

‘“‘We have no problem with the concept
of case management,’’ says Chief Judge
Robert Peckham of the U.S. District Court
for the Northern District of California and
an advocate of case-tracking and other
tools to advance the docket. ‘‘The prob-
lemn is with the detail of the bill.”

Judges must already comply with the
deadlines for criminal trials set by the
Speedy Trial Act, which took effect in
1979, and with the Federal Sentencing
Guidelines, which the Supreme Court
upheld in early 1989. Congress has also
included mandatory minimum sentences
in many recently passed drug provisions.

Adding to the judges’ consternation is
Biden's rush to move civil reform. The
first committee hearing is set for March 6,
a full week before the mid-March meeting
of the Judicial Conference, the governing
body of the judiciary and usually the voice
of that branch on legislation.

The importance of the bill, though,
prompted the group’s leaders to pick a
witness to represent judges at the hear-
ing—even though there hasn’t been time
to agree on an official position. Chief
Judge Aubrey Robinson Jr. of the U.S.
District Court for the District of Columbia
will testify March 6.

Whatever Robinson says, it will be
clear from the outset that the judges are
not speaking with one voice on this is-
sue. Judge Richard Enslen of the Westem
District of Michigan is flying in from
Kalamazoo to testify in favor of the
legislation. .

Some judges contend that the quickly |
scheduled hearing snubs a group set up by 1‘
Congress to recommend court reforms. |
The Federal Courts Study Comumittee, a
panel of legislators, judges, and others, is
due to make its final report April 2.

SEE CIVIL, PAGE 19

Judge Diana Murphy: Biden's bill
reveals “lack of understanding.”

—
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But the realists among the judges swal-
tow their pride, frustration—and even
anger—in hopes of winning a scat at the
negotiating table.

Tt is a very detailed bill that affects
guite a number of procedures,”” says Chief
Judge Charles Clark of the U.5. Court of
Appeals for the 5th Circuit and chairman
of the judicial Conference's Executive
Committee. In order to craft a quick re-
sponse, Clark appointed the conference’s
first ad hoc committee, headed by Judge
Peckham. **We hope the judiciary can
make some constructive comments.””

The judges, though, start out at a dis-
advantage. Biden has been working for
two years to get diverse interests to back
civil reform.

In 1988, he set up, under the auspices of
the Brookings Institution and his own
Foundation for Change, a 36-person task
lorce that met six times and issued a re-
port, *“Justice for All,” in late 1989. Most
of that proposal is now incorporated in the
legislation, which has the enthusiastic
support of Sen. Strom Thurmond (R-
§.C.), ranking minority member of the
Judiciary panel,

Even the judiciary's complaints were
anticipated; Biden included on the task
force four former federal judges now in
the private sector.

“U'm sure it's causing some consterna-
tion among my former colleagues,” offers
task force member Frank McFadden, a
former chief federal judge in Alabuma and
now general counsel of Blount lnc,
“*Federal judges don’t like 10 be told what
to do by anybedy.”

And that can include colleagues who
offer advice. Confidential tallies are ai-
ready kept of which judges have had mo-
tions pending for more than 60 days, so
chief judges know which members of their
districts are siow.

But most chicf judges are reluctant to
chastise a fellow judge either for slow
decision-making or for a poorly organized
docket.

If they do nag a colleague, the criticism
can be ignored. Federal judges arc ap-
pointed for life, and a chief judge has no
power over other judges—other than to
withhold new assignments from a judge
with a serious backlog. This “‘sanction”
simply means more work for other judges
who have managed to keep their dockets
current.

But reluctance on the part of judges to
police each other has left an opening for
Congress—and Biden is rushing to fill it.

Head Start

Key House members appear to be more
cautious, and traditionally the judges have
received a sympathetic reception from
Rep. Robert Kastenmeier (D-Wis.), who
chairs the House Judiciary Subcommitiee
on Courts, Civil Liberties and the Admin-
istration of Justice. But Kastenmeier,
Judiciary Committee Chairman Jack
Brooks (D-Texas), ranking minority
member Hamilton Fish Jr, (R-N.Y ), and
others have introduced the Biden bill in
the House.

As for the Senate Judiciary panel, staff
members insist that senators are open to

Highlights of S. 2027, Proposed Federal Civil Reforms

¢ Each District Court would have to develop a case-
management plan within a year, The chief judge would ap-
point a committee to draft the plan, with representatives
from the bench, the bar, and the public. The plan would
become part of the local rules.

® If a district failed to enact a plan, 2 model plan, to be
developed by the Judicial Conference and the Federal Judi-
cial Center, would be 1mposed

L Each pian would havc to mcludc a systcm 'for tracbng
cases, with three or more tracks separating simple cascs

_ from complex ones. Designation would be based on number

of parties, number of claims and defenses raised, difficulty
of legal issues, and complexity of subject matter.

'
® Initial track assignment would be handled by the clerk

of the court or a designated staffer. Lawyers for parties

could suggest a different track; disputes would be resolved:

by the judge within 30 days.

® For each track, the plan would suggest prcsumptivé
time limits for completion of discovery. Judges would also

® An initial conference, presided over by a judge, not a
magistrate, would be required within 45 days of the first
responsive pleading. At that time, the judge would set a
discovery schedule, dates for filing of and hearings on pre-
trial motions, and, except for complex cases, the trial date
(for a specific day, week, or month). The judge would also
have to determine then whether to involve a magistrate in

the caisb and, ifsb; the magistrate's tasks.

. Bach District Court would have to offer litigants al-
tcmatlvc dl.sputc resolution, mcludmg mediation, arbitra-
tion, & mini-jury trial or a summary jury trial, and early
neutral evaluation.

* ® Each District Court would also be required to take an

" inventory of its case backlog and to develop a plan for re-

ducing the backlog.

® Each District Count would be required to issue a quar-
terly report on cach judge’s caseload. The report would list
all motions pending before each judge for more than 30
days, with the age of motions marked in 30-day increments.
The report would also list, for each judge, the number of
written opinions issued, the number of bench trials, and the

be required to set early, firm trial dates.

number of jury trials.

suggestions from the judges and plan a
second hcanng if necessary.

“*No onc s interested in ramrodding it
through,’’ says one staff member.

But the bill has a head start because
well-placed members of the task force
stand ready to endorsc what is essentially
their product.

"It is important 1o retain access to the
courts—we need the judiciary so badly to
hear the kinds of cases we bring,” says
Marcia Greenberger, a member of the task
force and executive director of the Na-
tional Women's Law Center, which focus-
cs primarily on discrimination cases.
““People we represent don't have any other
remedy or forum.”*

Another member of the task foree,
Jamie Gorelick of D.C.'s Miller, Cassidy,
Larroca & Lewin, says that having a case
that doesn’t move forward is “demoraliz—
ing and distorting to the process.”” She
adds, **If you don't have a trial date on
the schedule, there's nothing lighting a
fire under the parties to encourage
settlement.””

Supporters emphasize that the legisla-
tion gives each district a chance to develop
its own approach. Only if a district does
not eome up with a management plan is a
“*backup’’ plan imposed.

*“This does not say you shall try every
case in X number of days,” says Giten-
stein, the former Biden aide. *If we had
given them much more flexibility, the
proposal would have been mealy-
mouthed.”” Many in the group wanted
more specificity, with set limits on the
length of discovery applied nationwide,
says Gitenstein.

Many federal districts already have in
plaee time limits and other case-
management concepts suggested in the
Biden bill. In the Middle District of

Georgia, for example, local rules fimit
discovery to four months, notes judge
Robert Hall,

But court administrators in Washingtor
have traditionally denc little central
record-keeping of these local management
rules, which makes it harder for judges to
use that as evidence to fight the proposal.

Statistics kept by the Administrative
Office of the U.S. Courts show 14 months
as the median time for a case to get to trial
once a response is filed. When settlements
and other dispositions are also included,
the median drops to nine months.

But those reasonably positive statistics
mask the problem, according to many on
the task force.

“‘For some complex cases, involving
toxics or airline crashes, 14 months is not
enough,”” says Wagner, the former ATLA
president, ‘‘Yet when | have a personal-
injury case involving two cars, I ought o
be able to get to trial in six months. ™’

Stephen Middlebrook, vice president of
Aetna Life and Casualty, points to **huge
backlogs and tremendous delays,’’ which
cause his industry to spend more money
on litigation than it does on actual
claims—once medical- malpracuce cases
are excluded. *‘The process is not tightly
controlled, and it has run amok.""

Some judges agree with Middlebrook
and are ready to accept the Biden bill
without protest.

*“We have made it horribly expensive to
litigate,”" says U.S. District Judge Carl
Rubin of the Southern District of Ohio.
Although he gripes about additional paper-
work, Rubin concludes, ‘‘What the hell,
let’s try it. If it doesn’t work, it can be
changed.”

Supporters for the bill are likely to share
Rabin’s philosophy favoring a current
docket. “*I1t’s not hard to keep things

moving if you get tough,”” Rubin says.
*The lawyers may not tike you, but in
19 years, I'd say I've not granted 25
continuances.””

Among the “"rocket docket™ set is Chief
Judge Bunton, in Western Texas. He even
offered to take over lagging civil cases
from slower colleagues—and got 45 or 50.
I got rid of them,” says Bunton, who
recently finished a contract dispute triai in
three days-by going until 10 p.m. one
night and (il midaight another,

““You shorten trials if you have longer
days,’” says Bunton. "“I've never had a
case go into the third weck in 10 years on
the bench. "

But for every judge who keeps a rocket
docket, there seems to be a colleague at
the other end of the spectrum. Judge
Penn’s 18-month review of relatively
simple summary-judgment motions in the
New York Alr case was but one of many
times he was slow to make a decision.

This time, the delay did not go un-
noticed upstairs in the courthouse, where a
panel of the U.S. Court of Appeals for the
D.C. Circuit last month heard oral argu-
ment in the appeal by the passenger,
James Abourezk, a former Democratic
senator from South Dakota. He claimed
false imprisonment and sought damages, a
novel argument never before raised in the
District in an airline dispute.

The appeals court upheld Penn’s ruling
against Abourezk. But the three judges
acted at what amounted to breakneck
speed, issuing the opinion in properly
printed form just two weeks after the Feb.
2 oral argument. (A more typical lag time
between argument and opinion is two
months.)

The near record turnaround seemed in-
tentional-—and designed 1o underscorc
Penn's tardiness. O

P
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Last MinuteJ udgesths

Congress Shoves Civil Reform on Federa

BY ANN PELHAM

Legislation o reform how federal courts
handle civil itigation—a proposal that ini-
tially sep: the federal judiciary into a
monstrous snit—was approved in the final
hours of the 1015t Congrcss

A compromise on language mollified
the judges, who had objected to earlier
versions that sounded like congressional
directives on how to run the courts.

Left intact, however, was a new re-
quirement aimed at exposing judges who
are slow to make decisions. Each federal

judge will have to list publicly, twice a
year, the motions and other matters that
have been pending before the judge for
more than six months.

The bill also included a major sweet-
ener: 85 new federal judgeships. (See ac-
companying list.)

The fate of the civil reform bill was in
doubt unti! the end. Although House and
Senate negotiators had worked out a
compromise measure by Oct. 24, Senate
Judiciary Chairman Joseph Biden Jr. (D-
Del.) had trouble getting a Senate floor
vote. Sen. Howard Metzenbaum (D-Ohio)
put a hold on the bill to gain leverage in
his long-running dispute with Sen. Strom
Thurmond (R-$.C.) on an unrelated anti-
trust issue,

That tug of war went on for days, fi-
nally ceasing Oct. 26 with a written prom-
ise to Metzenbaum that the judiciary panel
would vote next year on his resale price
maintenance bill, an antitrust measure de-
signed to protect discount retatlers from
unfair pricing practices.

AFNNI{ 3dditiHd

Sen. Joseph Biden Jr. led the
fight for civil litigation reforms.

In the meantime, with few other legis-
lative vehicles left, senators lined up to
add new titles to the judicial bill. By the
end, provisions on subjects ]Eke curbing

television violence and protecting the
rig,hu of scuiptors hud been slipped into
the legislation,

The Senate voted in the early evening of
Saturday, Oct,
approval by voice vote just after midnight
on Oct. 28.

Splitting the Mandate

In the House-Senate negotiations sever-
al days before, the haggling had been over
a one-word difference between the (wo
versions of civil reform.

The Senate Judiciary Committee, which
drafted the bill fast spring to reduce cost
and delay in civil litigation, said each
District Court’s management plan “*shall”
work through certain principles, including
setting early trial dates, putting cases on
special tracks, tightening judicial over-
sight of discovery, and aggressively moni-
toring settlement talks. Each judicial dis-
trict will devise its own plan, with input
from a citizen advisory panel named by
the chief judge.

27. The House gave its,

| Courts



The judiciary, whose views were ex-
pressed by individual federal judges and
by staffers from the Administrative Office
of the U.S. Courts, opposed the Senate
proposal as micro-management of the
courts. The House bill, passed Sept. 27
with the judges’ support, said that plans
for management of civil litigation *‘may”’
include the congressional guidelines.

The compromise that eventually passed
artfully incorporates both the mandatory
“‘shall”” language and the voluntary
“may’’ instruction. It directs that local
advisory committees and judges ‘‘shall
consider and may include’” the principles.

“*We find the bill more palatable than
the original version,’” says David Sellers,
spokesman for the administrative office.

Congress, however, did force part of
the judiciary to implement the reforms de-
railed in the legislation. Senate negotiators
successfully pushed for a pilot program
that requires 10 districts to follow the
guidelines. After three years, an indepen-
dent study will compare the results of
those plans to the conditions in districts
not in the pilot,

By the end of 1995, the Judicial Con-
ference will either mandate that other
districts follow the guidelines—or sug-
gest alternative cost- and delay-reduction
programs.

e

Horse Trading

New slots on the federal bench were last
added six years ago. This time, the House
and Senate had different ideas about how
many new judgeships to create and where
they should be located. The House called
gc;r 61 new posts, while the Senate wanted

Biden had apparently expected a show-
down with House Judiciary Chairman Jack
Brooks (D-Texas) over the Jjudgeships. To
strengthen his negotiating hand, Biden put
only four new district judges for Texas in
his bill, while Brooks—as well as the
Judiqial Conference—thought Texas need-
ed nine new district judges to handle its
growing drug caseload.

The drama fizzled when negotiators
agreed to include all the judgeships in both
bills, for a total of 11 appellate slots and
74 district slots, including nine in Texas,

Although 13 of the 74 positions at the

i District Court level are considered tempo-

rary, with their existence certain for only
five years, all temporary posts created in
recent years have eventually been made
permanent,

The Senate was more inclined than the
House to put judges in districts where a
clear need had not been demonstrated, but
where new judgeships seemed politically

L PIYY§0L Bhe disimicts of Maine, New,.,

e

Hampshire, Middle Nortli Carolina, West-
ern Tennessee, Middle Georgia, Northern
Florida, Eastern Washington, Utah, and
Wyoming received new judgeships even
though the Judicial Conference’s statis-
tics did not show that courts there were
overloaded. 1

i
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BY RHONDA McMILLION

~ The federal courts are poised to
implement a new law requiring
them to develop within one year and
implement over the following three
years plans to cut costs and reduce
delays in civil litigation.

The ABA, which was instru-
mental in developing the new legis-
lation, will monitor carefully the
implementation of the sweeping re-
forms in the new law.

The final version of P.L. 101-
650 (H.R. 5316), which was enacted
Dec. 1, evolved from a much more
rigid proposal, first unveiled in Jan-
uary 1990, by Senate Judiciary
Committee Chairman Joseph R.
Biden Jr., D-Del. Biden, convinced
that immediate action was neces-
sary to bring civil court costs and
delay under control, introduced a
measure that would have mandated
the management principles in each
district court’s cost and delay reduc-
tion plan,

Responding to concerns raised
by the Judicial Conference and the
ABA Special Coordinating Commit-
tee on Civil Justice Reform, Con-
gress compromised on the manda-
tory provisions. While all 94 district
courts will be required to implement
plans, the contents of the plans will
be mandated in only 10 districts, to
be designated by the Judicial Con-
ference for participation in a four-
year pilot project.

The other district courts “shall
consider and may include” the new
law’s principles and guidelines cov-
ering areas such as systematic, dif-
ferential treatment of civil cases
based on such criteria as case com-
plexity; early and ongoing control of
the pretrial process through in-
volvement of a judicial office in
setting early, firm trial dates, dead-
lines for filing motions, and time
frames and volume for discovery;
and referral of appropriate cases to

Rhonda McMillion is the editor
of Washington Letter, a monthly
publication of the ABA Governmen-
tal Affairs Office. For information
on GAO publications, call (202) 331-
2609.

alternative dispute resolution,

After three years, an independ-
ent study comparing the relative
efficiency of the mandatory and
permissive districts will be used as
a basis for Judicial Conference rules
regarding possible expansion of man-
datory plan components.

A first step in developing the
plans required each district court by

Joseph R. Biden

March 1 to set up an advisory group
of attorneys and representatives of
major categories of litigants to as-
sess the court’s civil and criminal
dockets and make recommendations.

Courts that institute their plans
between June 30 and Dec. 31 of this
year will be considered Early Im-
plementation Districts, making them
eligible for additional resources from
the Judicial Conference that may
include technological and personnel
support and information systems to
help implement their plans.

The Judicial Conference also
will be conducting an additional
two-faceted four-year demonstration
program. The Western District of
Michigan and the Northern District
of Ohio will experiment with sys-
tems of differentiated case manage-
ment for processing cases under
distinct and explicit rules, proce-
dures and time frames. The North-

98 ABA JOURNAL / MARCH 1991

ern District of California, the North-
ern District of West Virginia and
the Western District of Missouri
will experiment with various alter-
native methods of resolving dis-
putes selected by the courts and the
Judicial Conference to reduce cost
and delay in civil litigation.

Another aspect of the new law
requires the director of the Adminis-
trative Office of the U.S. Courts to
prepare a semi-annual report, avail-
able to the public, that discloses for
each district judge the number of
motions and bench trials that have
been pending for more than six
months and the names of each case,
and the number and names of cases
that have not been terminated within
three years of filing.

While the civil justice reform
provisions are the cornerstone of

P.L. 101-650, the new law also |

increases judicial resources by cre-
ating 11 circuit and 74 district
judgeships, and calls for a national
commission on judicial impeach-
ment to investigate the scope of
problems related to appointing judges
for life tenures. The impeachment
study provisions, supported by the
ABA, provide that the commission
will consider alternatives to con-
gressional proceedings for impeach-
ment and report its findings and
recommendations to Congress and
the president within one year.

In addition, a major title of the
omnibus legislation implements nu-
merous non-controversial recommen-
dations of the Federal Courts Study
Committee, which issued its final
report last April.

The provisions authorize stud-
ies on intercircuit conflicts, struc-
tural alternatives for the federal
courts of appeal, and the effective-
ness, of the Federal Defender Pro-
gram under the Criminal Justice
Act of 1964.

A revised retirement system
for U.S. Claims Court judges also is
encompassed within the legislation
as well as provisions changing the
title of magistrate to U.S. magis-
trate judge, affecting the terms of
bankruptey judges and authorizing
multicircuit bankruptey appellate
panels to determine appeals. n
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Wednesday, October 25, 1989%

‘Task Force Asks
Broad Reforms
In Civil Justice

Report Says System
Is ‘Under Attack’;
Attorneys Blamed

‘Excessive Cost and Delay’

By Charley Roberts
Daily Journal Staff Reporter

WASHINGTON — Responding to
complaints of delay and unfairness in the
nation’s civil justice system, a task force
of 36 legal experts — including lawyers
for plaintiffs and defendants, consumer
organizations and the insurance industry
— has reached a consensus on broad re-
forms to reduce bloated court dockets and
the escalating costs of litigation.

““Excessive cost and delay associated
with litigating civil cases in America
should no longer be tolerated and can be
forcefully addressed through procedural
reform, more active case management by
judges, and better efforts by attorneys

. and their clients to control cost and de-
Jay,”" the task force said in a report to be
released here today.

The task force was led by Robert E. L1
tan, senior fellow at the Brookings Insti-

tution, and Mark Gitenstein, executive
director of the Foundation for Change fir}d
former chief counsel to the Senate Judicia-

ry Committee.

Two California Members

Among its members were two Califor-
nians: former U.S. Circuit Judge Shirley
Hufstedler, now a partner at Hufstedler,
Miller, Kaus & Beardsley in Los Angeles;
and Charles B. Renfrew, a former U.S.
district judge and deputy- U.S. attorney
general who is now vice president for law

of the Chevron, Corp.

The Los Angelrs Evailg Journal

Sen. Joseph Biden, B-Det., praised the
work of the task force, which he pro-

- posed, and said he would make implemen-

tation of its recommendations a high

© priority for the Senate Judiciary Commit-

tee, which he chairs.
The report is titled ““Justice for All.”’

* Published by Brookings, it says the

American system of civil justice is ‘‘under

. attack’’ from clients, legslators, judges

" and attorneys for its inefficiency and lack

© of fairness.

Grumblings about the current system

" were quantified in a survey by Lou Harris
. & Associates in mid-1988. The telephone
- poll of more than 1,000 participants in the

system found that more than half of the

. federal judges, corporate counsel and
. public-interest litigators, as well as 40
. percent of private litigators, believe trans-
© action costs in litigation are a major prob-
: lem that has worsened over the past

|

decade.

High costs ‘‘unreasonably impede ac-
cess to the civil justice system by the ordi-
nary citizen,’” the survey found. And the
most important cause of high costs and
delays is abuse by attorneys of the discov-
ery process, the blame for which is

shared by lawyers for plaintiffs and
defendants.

‘

The survey also found that a majority of
lawyers, and even judges, believe judges
contribute to this problem by failing to
control discovery.

Applicable to States
Although the report focuses on flaws

. and solutions in the federal system, the

task force said its findings will apply to
many states and localities. Indeed, some
served as models for specific recommen-

* dations, it said.

Among its findings, the task force rec-
ommended that:

s Congress require each federal dis-
trict court to develop its own ““civil justice
reform plan,”” which would include provi-
sions for assigning cases of differing de-
grees of complexity to different
“tracks’’; mandatory initial conferences

See Page 11 — REFORM



Civil Justice Reform Asked |

Continued from Page 1
to schedule discovery and trial; possible
alternatives for dispute resoluticr:, and
early, firm timetables for each stage of the
process.

¢ Judges should take a more active role
in managing their cases, ending the prac-
tice in some courts of delegating to magis-
trates functions that are better performed
by judges. At the same time, the task
force said the federal judiciary should be
given more resources to do its job. This
should include added staff, more judges
and a pay raise for the judiciary.

» The bar and clients should place
much greater emphasis on reducing litiga-
tion costs and delay, and take steps to ac-
complish this objective.

The last recommendation may prove to
be the most controversial. As the task
force noted, the practice of law in the
United States has evolved from a profes-
sion to a business. ‘‘This change in the
structure of the profession — especially
the emphasis on higher billable hours —
has noticeably affected the conduct of liti-
gation, most specifically in the area of
discovery.”’

Controlling Costs

. In an effort to curb the effects of this
trend, the task force recommended two
broad approaches for clients: bring more
litigation ““in-house’’ and exercise greater
supervision over outside counsel.

‘“While the data are sparse, hiring in-
house counsel to conduct routine, and of-
ten highly repetitive, litigation appears to
reduce costs,'” it said.

A recent survey by Arthur Young &
Co. found that major corporations are al-
ready moving in that direction, said the
report. The study found the number of
corporations handling some litigation in-
house climbed from 37 percent in 1983 to
75 percent by 1987.

There are limits to the cost savings to
be realized from moving legal work in-
house. But even where the specialized ex-
pertise of outside counsel is needed, the
task force said better supervision could
reduce costs.

Specifically, the report recommended
increasing corporate counsel’s involve-
ment in case management, including at-
tending trials; developing a computer-
based ‘case-tracking system that allows
the corporation to follow day-to-day litiga-
tion actions; using computerized systems

to develop cost data and litigation bud--

gets; encouraging the use of more parale-
gals and non-lawyers to read and
summarize files and documents; and ap-
pointing a corporate record supervisor to
monitor and facilitate record production.

In pressing for those/and other

changes, the task force states that it does
‘not advocate adoptitn of afuniform set of
reforms to be applied by all district
icourts. Nor does it beleve it useful to

|

have Congress make the judgments for
the district courts.

But it does urge Congress to direct, by
statute, each federal district court to de-
velop a reform plan within 12 months.

Any district that fails to meet this deadline '

should have a model plan, developed by
the judicial council in that circuit, automat-
ically imposed on it. These backup plans
should be prepared even as the individual
districts are preparing their plans,

The Federa! Judicial Center should be
required to report progress on the plans
to Congress within 18 months of enact-
ment of this legislation, the report said.

Three-Track Approach

Each district’s plan should include a
system for assigning cases at the outset
to one of probably three tiers or tracks,
based on complexity. After that assign-
ment, a case will be given a timetable for
discovery, motions and trial date. Stan-
dards should reduce abuses and transac-
tion costs, the report added.

Using the example of a three-track sys-
tem, the task force said the “‘expedited’’
track might have a discovery guideline of
50-100 days, the “*standard’’ track 100-

‘[M]indful of many past
efforts to accomplish the
same or similar objectives,
we made every effort
to avoid reinventing
the wheel.’

200 days, and the ““complex’” track six to :

18 months.

The report recommends limiting delays !
.of trials and discovery deadlines to strin-

gent ‘‘good-cause’’ exceptions, It sug-
gests as a possible model for the districts
to adopt Section 2.55 of the American Bar
Association's Standards Relating to Court
Delay Reduction (1984). Under this
scheme, the court would crogs-reference
all requests for continuance and extension
by the name of the lawyer, and any lawyer
who persistently makes such requests
may be restricted in the number of cases
in which he or she may participate at a giv-
en time.

Motions to bar various lines of discov-
ery should be promptly decided, the task
force added. To push for early resolution,
neutral evaluation procedures and manda-
tory case management conferences
should be provided soon after a case is
filed.

The report urged Congress to require

.that_each district plan have a system so

that authorized parties with decisionmak-
ing power can be present or available by
telephone during any settlement
conference.

R R



There is some dispute over the power
of the courts currently to do this. But the
task force noted that the 7th U.S. Circuit
Court of Appeals recently affirmed a dis-
trict court ruling assessing sanctions on a
party in G. Heilman Brewing Co. v. Jo-
seph Oat Corp., 871 F.2d 648 (1989).

The report also proposes shortening
the current provision allowing 120 days
for service of process to 60 days in order
to accelerate scheduling of initial alterna-
tive dispute resolution and mandatory set-
tlement conferences.

Computerized Dockets
To increase the likelihood that timeta-

bles will be followed, the task force said

the Administrative Office of the U.S,
Courts should direct each district to com-
puterize its docket so that quarterly re-
ports can be made public showing motions
pending before each judge in 30-day
increments.

““We believe that substantially expand-
ing the availability of public information
about caseloads by judges will encourage
judges with significant backlogs in unde-
cided motions and cases to resolve those
matters and to move their cases along
more quickly,’’ stated the report.

The report also recommended that
each district’s plan ensure that magis-
trates not perform functions better left to
judges and that judges using magistrates
monitor their activities.

Finally, the task force said each district
with a backlog should include in its plan a
mechanism for reducing it.

The task force noted that it is hardly
the first to address these issues:
“‘[Mlindful of many past efforts by distin-
guished bodies to accomplish the same or
similar objectives . . . we made every ef-
fort to avoid reinventing the wheel."” But

i it said the report is ‘‘unique in one signifi-

cant respect’’ — a consensus by a broad
spectrum of experts and participants on
how to improve if.

The recommendations generally follow
those presented four years ago in a study
for the American Bar Association. Theo-
dore Kolb, a senior partner in the San
Francisco law firm of Sullivan, Roche &
Johnson, was chairman of the ABA Task
Force on Reduction of Litigation Costs
and Delay that did the study.

‘““You start as a voice in the wilderness,
and the more people validate what you
say, the more other people listen,”’ said
Kolb. ““This validates what we have been
saying.”’

The Legal System as Blackmail
What makes change of this sort so diffi-
cult, he said, is that it requires changing
the legal culture. *‘Our legal system is be-
coming a blackmail too! rather than ‘%"?gga;

tem for rescltvitig disputes’?}

But change is taking place, say qulb.S .

and U.S. District Judge Robert Peckh4nr:
I think the California district courts

H

f

‘Our legal system is
becoming a blackmail tool
rather than a system for
resolving disputes.’

Theodore Kolb
Sullivan, Roche & Johnson

are in the forefront of the federal trial judi-
ciary in implementing good case manage-
ment and alternatives to formal
litigation,”* said Peckham, former chief
judge of the Northern District of Califor-
nia whose innovations helped form some
recommendations.

““‘Some districts are doing many of
these things, but we can all continue to
examine our performance,’’ he added.

The federal courts in Los Angeles and
San Francisco have, for some time, as-
signed cases to a single judge from the
time they are filed. The Northern District
employs a ‘‘staged’’ discovery, which
seeks to facilitate resolution without ex-
hausting discovery. It also uses lawyers
acting as mediators to conduct early neu-
tral evaluations of cases.

But Peckham mildly dissents from the
task force’s recommendation that judges

delegate less to magistrates, ‘‘Judges -

shouldn't delegate without assuming re-

sponsibility,” he said. “‘But that is not .
the same as a judge using a magistrate.

Magistrates are of enormous assistance
in our district in conducting over 700 set-
tlement conferences a year.”’

Praise for Lucas

As for state courts, said Peckham,
“*Under Chief Justice Malcolm Lucas
great strides are being taken to imple-
ment case management, such as individ-
ual assignment of cases, firm trial dates
and a fast track for certain cases.’’

Kolb, too, has praise for Lucas’ efforts.
““Anything done by just the courts or the
bar is destined to fail. It has to be coordi-
nated by the bench and bar. Fortunately,
Chief Justice Lucas is dedicated to the
program and will make sure it works."’

Courts in nine California counties are
experimenting with time and trial reduc-
tion techniques this year. Those proven
successful may be mandated statewide
next year.

. Kolb noted that the courts in San Diego
County, which revamped its process be-
fore the experiment began, have reduced
the average time it takes cases to get to
trial from four years down to two. By
comparison, cases take an average of five
years to reach trial in Los Angeles
County. .

_ The key to reducing costs-and delay is
ta focus attention on_cases sooner in the
pipeline, he said. Nationwide, only 3 per-

ent of the cases filed go to trial. The oth-
% 97 percent fall out of the system when
t

ey are settled or dropped. “‘All we're |
" trying to do is move up the fall-out peri-

od,” he'said.




