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Introduction

The purpose of the manual

This manual has been prepared to carry out the mandate of section
479(ci{1}-3) of the Civil Justice Reform Act of 1990. 28 U.5.C. §§ 471
ff. That act was adopted in response to strong and persistent demand
for reform of the civil litigation process to reduce cost and delay, In
enacting it, Congress found:

Evidence suggests that an effective litigation management and cost
and delay reduction program should incorporate several interrelated
principles, including—

{A) the differential treatment of cases that provides for individu-
alized and specific management according to thelir needs, complexity,
duration, and probable litigation careers;

{B) early involvement of a judicial officer in planning the progress
of a case, controlling the discovery process, and scheduling hearings,
trials, and other litigation events;

(C} regular communication between a judicial officer and attor-
neys during the pretrial process . . . .

28 US.C. following § 471.

The purpose of this manual is to assist judges in conducting effective
civil case management.* It offers judges an arsenal of management
techniques for every phase of litigation. The manual reflects the early
results of the analyses mandated by the Civil Justice Reform Act as well
as the general experience of many judges, but the suggestions and
interpretations it offers are not official recommendations of the Judidial
Conference of the United States, the Federal Judicial Center, or the
Administrative Office of the U.S. Courts.

This manual is limited to measures that a judge can implement
individually without action by the court; it complements the Center's
Bench Book for United States District Court Judges, which covers
principally the conduct of courtroom proceedings. It is a guide to
essentially generic litigation management techniques applicable to the
entire spectrum of civil cases. The techniques discussed may be useful

* That this manual is addressed to civil litigatlon should not obscure the fact that case
management is equally important in criminal litigation. Notwithstanding the differences
between civil and criminal litigation, some of the material included in this manual may
also be found helpful in the management of criminal cases, In particular the discussion
of final pretrial conferences and the conduct of trials.
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in implementing the principles in the Manual for Complex Litigation,
Second, but this manual does not supplant it; specifically, problems
unique to managing large-scale litigation, such as mass tort cases, are
beyond the scope of this manual. However, useful guidance on that and
other discrete management areas may be found in the references
contained in the bibliography.

The essentials of case management

The purpose of case management is to further the just, speedy, and
inexpensive resolution of civil disputes. While it will help cases move
to resolution more expeditiously, it should not be viewed as simply a
docket-clearing device. Its primary purpose is to improve the quality
of civil justice; to help parties to civil disputes obtain a fair resolution
(often by other than adversary procedures) at a cost commensurate
with what is at stake. Seeking perfect justice at a cost litigants and the
judicial system cannot afford is self-defeating. Case management must
be directed at tailoring dispute resclution procedures and techniques
to the available resources and the needs of the case.

Case management should not be permitted to become an end in itself
or lead to unnecessary activity, costs, and delay. Although this manual
offers a wide range of techniques, it should not be taken to suggest that
management must necessarily be labor-intensive or paper-intensive.
Management should be limited to what is necessary and appropriate
for the case at hand. It should be directed at reducing rather than
increasing the investment of resources in litigation.

Those respurces include not only the those of the parties but also
those of the judicial system. Judicial time is the scarcest of them, and
it may seem to some district judges that the pressures of their docket
do not permit them to devote time to civil case management. The
premise of this manual, however, is that case management, often with
the assistance of magistrate judges and, on occasion, persons outside
the district court, will lead to economies of judicial time and lighten
rather than increase judicial burdens. Moreover, by bringing about the
expeditious resolution of civil disputes, judges can maintain public
access to civil justice even in courts with heavy criminal dockets.

Accomplishing this goal calls for different approaches from one case
to the next. Some cases need little, if any management; others need
more. The techniques suitable for a case, and the best way to apply
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them, will depend on the needs and circumstances of that case;
imposing a standard format across the board is likely to be counter-
productive. Choices will be influenced by such factors as the case’s
magnitude, complexity, and novelty and the ability, tactics, and
attitude of the attorneys, and they will be guided by local rules, orders
and practice, the district’s expense and delay reduction plan, circuit
law, and the judge’s informed discretion. Decisions about the kind and
degree of management to apply in a particular case are most effective
when made early in the case (retaining, however, sufficient flexibility
to accommodate future developments). This manual offers judges a
menu of approaches and techniques from which to choose (and to
modify and adapt) those that appear most suitable at various stages of
a civil case. It is not intended to prescribe or even suggest a particular
management regime, but it does suggest that judges make choices in
order to further effective case management.

Case management and the bar

Taking management seriously as a judicial responsibility does not mean
taking the case away from the attorneys. What it means is giving
direction to the litigating activity of attorneys, fixing bounds, and
applying means of control as necessary. Many lawyers conduct their
cases skillfully and effectively in a manner consistent with good case
management; judges should enlist them as active participants in the
case management process. But all lawyers are not equally amenable to
working with the court to implement management of their cases.
Some, animated by a narrow view of the adversary process, see case
management as an intrusion into their function as their client's
advocate. Judges will need to control excess zeal, resistance, and
occasional manipulation of the litigation process, but there should be
no contradiction between directing attorneys’ efforts toward early issue
identification and the fair and efficient disposition of litigation on the
one hand and the purposes of the adversary process on the other
The techniques set out in this manual should be helpful to this end,
But manuals such as this can only identify and explain such tech-
niques. Their application is an art as much as a science. Like carpenters
using hammers, saws, and chisels, judges can be creative and construc-
tive or misguided and destructive. Litigation is about dispute resolu-
tion, and dispute resolution is a people process. Managing that process
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calls on a range of qualities and skills—intelligence, patience, diligence,
firmness, and common sense, to mention a few. The judge may
question, encourage, persuade, direct, but in the end the judge’s role
in management is leadership to help guide the parties and their
attorneys to achieving a reasonably satisfactory outcome. The judge
will be most effective in this role if he or she gains the respect and
confidence of the bar and the public—by maintaining integrity and
credibility and being reasonable, consistent, and willing to learn,

Content of the manual

The first section of this manual covers the management of the pretrial
phase of litigation, the second the management of the trial phase.
Special matters that bear on litigation management are discussed in the
third section. The fourth section contains sample orders and forms
drawn from different courts; they are included here simply as a
reference to alternative approaches judges have used and as a source
of ideas to assist in the implementation of some of the techniques
discussed in the text. For judges wishing to go into subjects covered
in the manual in greater depth, the bibliography supplies a wide range
of useful references.

As of the time of publication, extensive revisions of the Federal Rules
of Civil Procedure were under consideration. If adopted they will go
into effect in December 1993. They will require technical changes in
the manual’s text and references but will not affect its substance.

Valuable contributions to this manual have been made by staff of the
Federal Judicial Center and the Administrative Office, by members of
the Judicial Conference Committee on Court Administration and Case
Management, and by members of the bar who cared sufficiently about
the subject to have read and commented on drafts of the manual.

The Center invites your comments and suggestions for future revi-

sions.
ot QQ-?JL/'

William W Schwarzer
September 1992
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I. The Pretrial Phase

A. Rule 16 Conferences
1. General

The Rule 16 conference is the most important pretrial case manage-
ment tool. Effective use of that conference lays the foundation for
effective management of the case. See generally Notes of Advisory
Committee on Civil Rules; Schwarzer & Hirsch, The Elements of Case
Management (Federal Judicial Center 1991).

The variety of labels attached to Rule 16 conferences—scheduling,
case management, discovery-case management, status, preliminary
pretrial, and final pretrial—reflects the versatility of the conference as
a case management device. [t is adaptable to meet a wide range of
management needs at the different stages of litigation,

A court may by local rule exempt categories of actions that do not
lend themselves to pretrial management or will not benefit from it. For
example, many courts exempt Social Security, government collection,
and prisoner cases and have adopted discrete management tracks
appropriate for such cases in their courts. Even in the absence of a
specific rule, a district judge has broad discretion, guided by the stated
purposes of Rule 16, to tailor the conference (and the extent of the
judge's involvement) to the needs and circumstances of the case. That
discretion offers opportunities for innovation and creativity, but also
tends to introduce a large element of unpredictability from the lawyers’
perspective. Lawyers can play their part in litigation management more
effectively if they know what the judge expects. For that reason, many
judges issue written guidelines or instructions covering the pretrial
process—including discovery and motion practice—as well as trial. (For
illustrative guidelines, see Forms 16-20.) Their purpose is to improve
the practice in the court rather than create an additional set of
mandatory rules.

The following sections suggest a variety of techniques for judges’
consideration in implementing Rule 16. Choices among them—i.e,,
decisions about how to implement it—should be made as early in the
case as possible. See Manual for Complex Litigation 2d § 20.1.
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2. Purpose

The purposes of Rule 16 conferences are stated in subdivision (a) of
the rule:
(1) expediting the disposition of the action;
(2) establishing early and continuing control so that the case will
not be protracted because of lack of management;
(3) discouraging wasteful pretrial activities;
{4) improving the quality of the trial through more thorough
preparation, and;
(5) facilitating the settlement of the case.
These purposes are amplified by the intent of the Civil Justice Reform
Act to bring about reduction in the cost of litigating civil cases and the
time consumed in bringing them to resolution. In conducting Rule 16
conferences, judges should have these objectives in mind. Conferences
should be held to advance them, not simply as a perfunctory exercise.
For that reason, a judge, not a law clerk, should conduct them.

3. Timing of the Conference

Rule 16 requires that a scheduling order shall issue as soon as
practicable but in no event more than 120 days after the filing of the
complaint. Many judges believe that the conference should be held as
early as 30 to 60 days after the filing of the complaint. Even though
counsel may argue that not all parties have been served and that their
knowledge of the case is still limited, an early conference is nevertheless
desirable to establish control of the case and to prevent the parties from
becoming locked into potentially wasteful discovery and motion
activity before the critical case managementissues discussed in this part
are addressed. The Rule 16 conference should therefore precede issu-
ance of the scheduling order so that the order may be informed by the
discussion at the conference (see § 6 on p. 9). Whether and when
subsequent Rule 16 conferences should be scheduled will depend on
the circumstances of the case. See Manual for Complex Litigation 2d
8% 21.12, 21.21.
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4. Arrangements for the Conference

Judges make different arrangements for holding Rule 16 conferences.
Following are some of the relevant considerations. See generally
Manual for Complex Litigation 2d § 21.1.

a. Using the courtroom or chambers

In deciding whether to hold the conference in chambers or the

courtroom, consider:

* how many persons will attend;

* whether the case will attract public and media interest;

= the purposes of the conference and the items on the agenda (will

the court make rulings or orders?);

s the character, experience, and attitude of the participants;

= the nature of the Issues.
Holding a conference in the informal setting of chambers can be more
conducive to achieving the cooperation needed for narrowing issues,
making stipulations, and discussing possible settlement. The formality
of the courtroom setting, on the other hand, promotes orderly proceed-
ings and leads to a better record. In cases of public interest, members
of the public and media representatives may want to attend.

b. Using the telephone

In deciding whether to hold the conference by telephone or in
person, consider:

* telephone conferences, especially with out-of-town counsel, will
save time and money, facilitate holding a conference on short
notice, and they are adequate to address routine management
matters, such as scheduling or discovery matters;

= face-to-face conferences facilitate detailed discussion needed to
clarify and narrow issues, analyze damage claims, explore settle-
ment possibilities, and address contentious matters.

c. Reporting the proceedings

The parties are entitled to have all proceedings reported on request,
but absent such a request, the judge may exercise discretion on whether
to have the conference reported. Counsel may speak more freely off
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the record, but in certain cases the nature of the participants or the
controversy may make it advisable to have a transcript of the entire
proceeding. When the conference is held off the record, stipulations
or rulings can be dictated to the reporter at the end of the conference.

d. Attorney participation

The utility of the conference depends on the participating attorneys’
understanding their case, having adeguate authority to enter into
binding scheduling arrangements and stipulations (see Rule 16(c)), and
being prepared to address the subjects the court will consider (see 7
on p. 12).

How much familiarity with the case and how extensive authority
to expect of the participating attorneys depends on the agenda for the
conference. While lead trial counsel should be expected to attend the
final pretrial conference, the attorney in charge of preparing the case
during the pretrial phases (who may be more familiar with it at that
point than ultimate trial counsel) might be more useful at earlier Rule
16 conferences. If the judge conducts routine scheduling conferences,
the participation of relatively junior attorneys may be sufficient.

e, Presence of clients

In deciding whether clients, or their representatives, should attend
the conference several factors should be considered. On the one hand,
attendance may give clients a better understanding of the problems of
the case and the cost and time involved in litigating it, facilitate making
stipulations, bring to the surface potential disagreements between
client and counsel, and assist in reaching a settlement. On the other
hand, the presence of clients, whether permitted orrequired, may cause
attorneys to posture and maintain positions on which they might
otherwise yield. The court could avoid this by excusing clients from
the conference from time to time as needed. The presence of other
Interested parties (such as insurance carriers bearing the major risk and
exercising control) is sometimes useful. Whether the court has inherent
power to compel attendance of represented parties or others with an
interest may depend on the law of the circuit. See Richey, Rule 16
Revisited: Reflections for the Benefit of Bench and Bar, 139 ER.D. 525
(1992).
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5. Preparation for the Conference

To save time at the initial conference and maximize its utility, many
judges prepare one or more standard forms of Rule 16 conference orders
and send the appropriate form to counsel in advance of the conference.
This informs counsel of what the judge expects and enables them to
prepare. Such an order may direct the attorneys to

= meet and confer on all subjects to be covered at the conference
and reach agreement to the extent possible (see § 7 on p. 12);

The desirability of having counsel talk to each other about
the case at the earliest moment cannot be overstated; too
often lawyers will not have discussed the case with the
opponent, will have little understanding of the contro-
verted issues, and may end up passing like two ships in the
night, resulting in much wasted time and effort.

= attempt to define and narrow issues;
* prepare, exchange, and submit brief, non-argumentative state-
ments, joint to the extent feasible, that

- summarize background of the action and the principal
factual and legal issues to assist the judge in understand-
ing the case;

- propose an appropriate management plan, including a
schedule setting discovery cutoff and trial dates (see
infra);

- outline a discovery plan or program (see § 7.f on p. 18);

- address other appropriate subjects for the conference.

(For illustrative pretrial preparation orders, see Forms 2, 12-15; for
helpful checklists for the management of cases, see Manual for Com-
plex Litigation 2d § 40.)

6. Scheduling Orders

Scheduling is critical to effective litigation management for two
reasons: (1) deadlines help ensure that attorneys will complete the work
required to bring the case to timely resolution, and (2) unless every case
on a judge’s docket is scheduled for an event (e.g., a conference or filing
of a motion), it may drop from sight. Rule 16(h) therefore directs that
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a scheduling order be issued following the initial conference in every
case (except those exempted by local rule) and that it “shall control
the subsequent course of the action unless modified by a subsequent
order” (Rule 16(e); see generally Richey, Rule 16 Revisited: Reflections for
the Benefit of Bench and Bar, 139 FR.D. 525 (1992)). Even in cases
exempted by local rule from this provision of Rule 16, a schedule should
be set.

a. Consulting with attorneys and unrepresented parties

The rule provides that the order shall be entered by the judge "after
consulting with attorneys . . . and unrepresented parties.” Consultation
is important for two reasons: (1) consideration of the subjects listed in
Rule 16(c) may be necessary or helpful in arriving at an appropriate
scheduling order (see § 7 on p. 12), and (2) the rule provides that the
schedule "shall not be modified except by leave of the judge . .. upon
a showing of good cause”; orders therefore need to be realistic, taking
into account the needs of the case and the judge’s and the attorneys'’
calendars and commitments. When the order is entered by a magistrate
judge, the district judge who will ultimately try the case should be
consulted to ensure that the order conforms to that judge’s schedule,

“The most effectively managed cases often are those in
which a relatively early scheduling conference is convened
by the judge, and . . . a case-specific order is worked out
with substantial input from the parties. Experience dem-
onstrates that scheduling orders can not be expected to
work well if one or both litigants do not seriously believe
that the order will be enforced. If a routine form order is
issued, without . . . participation by the parties, it is quite
likely that it will have to be maodified later to suit the
... [needs] of the case . . . ." (Expense and Delay Reduction
Plan, D. Mass., p. 24.)

b. Provisions for scheduling orders

Firm and unambiguous scheduling orders are critical to effective case
management. Word processing makes it feasible to maintain several
formats for different management tracks, which can be readily adapted
to meet the needs of the particular case after consultation with counsel.
Counsel can also be asked to submit proposed forms of order in advance
of the conference.
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Consider
» limiting the time to join parties and amend pleadings (Rule

16(b)(1));

The seriatim addition of parties as the case progresses can
result in redundant discovery and motion activity and in
prejudice to later parties; it should be avoided.

e limiting the time to complete all or particular phases or parts
of discovery (Rule 16(b)(3)) by specifying cut-off dates for
noticing deposition, for serving interrogatories and document
requests, and for filing discovery-related motions;

e limiting the time to file motions (Rule 16(b)(2)) (see § 7.g on p. 18);

 setting dates for the identification of trial experts and exchange
of experts’ materials (see § D.5 on p. 33; § 111, § D, on p. 59);

s setting dates for further conferences as needed (Rule 16(h)(4));

Conferences should be scheduled only as needed—per-
functory court appearances should be avoided and the
telephone used whenever feasible,

» setting a date for a final pretrial conference (Rule 16(b)(4)) (see
q D on p. 29);

e setting a date for a settlement conference (see  F on p. 36);

= setting a trial date (Rule 16(b){4));

Firm and credible trial dates compel attorneys to prosecute
the case effectively and promate settlement. When heavy
criminal dockets preclude setting a firm date, it may still
be possible to specify the week or month for commence-
ment of trial. In cases where an early settlement seems
possible, setting a trial date may be deferred to permit the
parties to concentrate on negotiations instead of engaging
in costly trial preparation.

= establishing ground rules for continuances;

Counsel should understand the judge’s position with
respect to requests for continuances; false expectations
can interfere with the progress of the case. Generally,
requests for continuances should be discouraged. As a
further control, the court may require clients to join in
applications for continuances,
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e reconciling calendar conflicts with proceedings in state or other
federal courts (see § III, § G, on p. 68);

* accommodating, where possible, needs for expedited resolution,
e.g, in bankruptcy appeals, where delay can have extremely
costly consegquences.

(For illustrative scheduling orders, see Forms 2-§, 21, 31; for complex
cases, see Form 9.)

¢. Calendar management considerations

The effectiveness and usefulness of scheduling orders depends to a
large degree on the state of the judge’s calendar. A judge’s time is limited
and good case management depends on good time management.

Consider that

= over-scheduling will be counterproductive; the judge should
keep in mind his or her own needs, limitations, and conve-
nience;

» multiple settings are often necessary to avoid loss of productive
time but should be made in ways that will minimize the
resulting burdens on the parties and attorneys;

» attorneys should learn to expect that deadlines will be firmly
adhered to;

» familiarity with the case and good communications with attor-
neys will enable the judge to arrive at reasonably accurate time
estimates for hearings and trials;

= matters, such as hearings, conferences, or trials, should not be
permitted to run on; the participants should understand that
time is limited and that the business at hand should be done
with dispatch;

* time management is advanced by trying whenever possible not
to handle a paper more than once.

7. Subjects for Discussion at the Conference

Rule 16(c) lists subjects for discussion, but that list is not exhaustive.
As Rule 16 conferences are held not only at the start when they serve
also as the scheduling conference (see § 6 on p. 9), but also later in the
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litigation, different subjects will be appropriate depending on the stage
of the case. The judge can ask counsel to suggest subjects and then
determine which to cover at the conference. This section discusses the
following subjects for a conference held early in the case (for the final
pretrial conference, see § D on p. 29; see also Manual for Complex
Litigation 2d § 21.24 and checklist at § 40.1):

* identification and narrowing of issues;

e limiting time to join parties and amend pleadings;

» reference to magistrate judge;

* settlement;

* adoption of special procedures;

= control of discovery;

* motion management;

» attorneys’ fees;

= conference order.

a. Identification and narrowing of issues (Rule 16(c)(1)}-(3}))

In addition to scheduling (see 6 on p. 9), early identification of the
issues in controversy is critical (see Manual for Complex Litigation 2d
§ 21.3). It forces the attorneys and their clients to analyze their claims
and defenses, to focus on the economics of the case, and to define the
scope of the litigation and the amount of time and money they are
willing to expend. Issue identification is nothing less than an education
process; the judge, to be effective, should approach the case with a
willingness to learn the important facts and the material legal prin-
ciples. It is helpful to be willing to admit ignorance and ask whatever
questions are necessary—often the most basic questions—in order to
understand the case. In the process, not only the judge but also the
lawyers will be educated. Unless the case is understood by them,
management is an empty exercise. Opposing attorneys will often know
little about each other’s case. Having them confront each other at the
Rule 16 conference may reveal that the dispute is narrower than
supposed, which may permit issues to be narrowed and stipulations to
be made.

Although the attorneys should be urged to reach agreement on the
issues, in most cases judicial intervention is needed to clearly identify
and narrow the issues. If the process discloses issues apparently ripe for
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dismissal, counsel should be given adequate notice and an opportunity
to be heard before action is taken on the merits.
Consider

14

addressing and resclving early any questions concerning lack of
subject-matter jurisdiction, a fatal and non-waivable defect (for
a jurisdictional checklist, see Form 10; for an order to show cause
re removal jurisdiction, see Form 10A);

having the attorneys state clearly the claims and defenses
asserted, describe as specifically as possible their factual and legal
bases, and identify critical contentions and the particular mat-
ters in dispute to the extent possible at this stage (for an order
to facilitate issue definition in RICO cases, see Form 11);

Although counsel may feel that early in the case they lack
information needed for meaningful issue identification,
such an objection should not be permitted to stall the
process. Issue identification should proceed, always sub-
ject to later clarification or modification, Effective issue
identification requires specificity, not merely resort to
generalizations ("was D negligent?”). The judge will often
need to ask direct questions and seek specific answers:
What do you expect to prove and how? How do you
expect to defeat this claim?

determining which issues are material and genuinely in dispute,
thereby avoiding wasteful litigation activity (such as unneces-
sary discovery and motions) and facilitating settlement;
determining how issues may be resolved, whether by motion or
by special procedures (e.g., a bifurcated trial, or consolidation
with other cases);

determining what discovery is required for resolution of particu-
lar issues (see § B on p. 21 and 1 C on p. 25);

identifying with specificity the amount and computation of
damages claimed and of other relief sought, the supporting
evidence, and the basis for establishing causation.

Establishing what is at stake in the litigation—i.e., plaintiff's
likely gains and defendant’s likely exposure—facilitates
settlement and provides both the parties and the court
with a sense of the resources the case warrants.
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b. Limiting time to join parties and amend pleadings (Rule 16(b)(1))

Changes in parties and amendments to claims or defenses can affect
the issues in the case and cause unnecessary or duplicative discovery
and motion activity. This can be avoided by a reasonably early cut-off
date, based on the discussion at the conference, for amendments
adding or dropping claims, defenses, or parties. (See Rule 15; local rules
may apply.) Rule 16(b) contemplates that such a date not be modified
other than on a showing of good cause.

c. Reference to a magistrate judge (Rule 16(c)(6))

The advisability of referring matters to a magistrate judge is a subject
for the conference. Magistrate judges can provide substantial assistance
to case management. Many judges and districts refer all or substantially
all civil case management, including non-dispositive motions as well
as dispositive ones, to magistrate judges. Increasingly, magistrate
judges have acquired the skill and experience to be effective case
managers, and have gained the trial bar’s confidence. This enables them
to render valuable assistance to the assigned district judge, thus freeing
that judge for other duties. However, judges’ views differ on the
advisability of referring pretrial management to a magistrate judge
(absent the parties’ consent to a reference for all purposes). Some judges
believe that while reference can relieve them of certain burdens, it also
deprives them of the opportunity to learn about the case—which can
be helpful in later proceedings—and to develop creative approaches to
its management and resolution. Reference of dispositive motions,
moreover, can result in duplication of effort. In addition, some judges
believe that magistrate judges lack, or are perceived by attorneys tolack,
the authority to effectively narrow issues and control discovery. (See
generally Manual for Complex Litigation 2d § 20.14.) In any event,
reference of certain judicial functions does not equate to a delegation
of the assigned judge’s responsibility for the case.

Magistrate judges are authorized to rule on non-dispositive motions
and to decide dispositive matters subject to de novo review. They may
try cases and enter judgment with the parties’ written consent; in view
of the state of the criminal docket in many courts, consensual reference
of a case to a magistrate judge can materially expedite its disposition.
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For discussion of the authority of magistrate judges, see §III, T B, on

p. S1.
(For illustrative orders of reference, see Forms 42, 43.)

d. Settlement (Rule 16(c)(7))

By causing the parties to analyze, understand, and evaluate their
cases, the Rule 16 conference facilitates settlement. And the judge's
opening of the subject will help attorneys overcome the common
reluctance to do so out of fear of appearing weak. (For discussion of
settlement techniques, see § F on p. 36.)

In connection with the Rule 16 conference, consider

» asking counsel at every appearance for a report on whether
settlement negotiations are in progress or contemplated, what
the prospects are, and how settlement may be facilitated
{for a form of settlement certificate, see Form 22);

* having counsel identify, and then complete, targeted discovery
necessary to evaluate the case for settlement (see discussion at
i 7f on p. 18);

= assisting counsel, without participating in merits discussions, in
developing a format or procedure for or approach to negotia-
tions, including arranging for

~ exchange of demand and offer,

- reference to a mediator, master, or settlement judge or,
if all counsel request, to the assigned judge to conduct
negotiations;

» referring the case to extrajudicial procedures (ADR) provided for
by local rules or general orders or agreed to by the parties (e.g.,
arbitration) (see discussion at § 111, § E, on p. 62).

Judges disagree about the value of alternative dispute
resolution procedures. ADR has the potential in some cases
to produce an earlier and more economical disposition
than trial, but in some circumstances it generates an extra
layer of litigation with resulting dis-economies. Good case
management aims toward directing the case into the most
cost-effective disposition channel. (See generally the ref-
erences to various ADR alternatives in the bibliography.)
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e. Adoption of special procedures (Rule 16(c)(10))

Special procedures may facilitate management of the litigation.
Consider
¢ bifurcating the trial, separating a claim, issue, or defense that
may be dispositive (Rule 42(b));

Bifurcation can shorten trial time where liability and
damages are not closely intertwined, and it may encour-
age settlements (e.g., in routine personal injury cases). In
cases of strong liability but questionable damages, reverse
bifurcation is sometimes useful. Bifurcation is not invari-
ably efficient, however; it could delay settlement until after
the first trial. Its advantages and disadvantages should
therefore be carefully weighed before it is ordered. Bifur-
cated issues should be tried by the same jury unless the
evidence offered with respect to one phase of the trial is
entirely different from that offered at the other.

» severing the trial of counter-claims, cross-claims, or third-party
claims;

s structuring the trial, utilizing Rules 50 or 52;

« consolidating hearings on common issues of law or fact in
separate pending actions (Rule 42(a));

* appointing a master to supervise discovery or fact finding in
complex or technical matters such as accountings (Rule 53) (see
discussion at § III, T B, on p. 51);

s appeinting a court expert in cases involving complex subject
matter under Fed. R. Evid. 706. This should be done as early as
the need appears in order to avoid surprising the parties and
complicating proceedings late in the litigation (see discussion at
qII, §D, on p. 59; T. Willging, Court-Appointed Experts (Federal
Judicial Center 1986});

» coordinating with parallel litigation pending in other courts (see
discussion at § III, 1 G, on p. 68);

» expediting class action certification motions (Rule 23) (see
Manual for Complex Litigation 2d § 30.1).
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f. Control of discovery

Control of discovery is an effective method for reducing cost and
delay and can facilitate settlement, since runaway discovery absorbs
resources otherwise available to fund a settlement. Establishing control
early and setting appropriate (even if only tentative) limits on the
scope, volume, and methods of discovery can help prevent excessive
activity and forestall disputes. (See Manual for Complex Litigation 2d
§ 21.4.) In particular, setting an early and firm discovery cut-off date—
to the extent feasible under the circumstances of the case—tends to
encourage the efficient prosecution of the case and to reduce the need
for judicial involvement.

The judge may begin to exert control at the conference by question-
ing the attorney’s assumption that discovery is essential to litigating
a civil case. Counsel may be asked to make a case for the discovery they
expect to conduct. In assessing their proposed discovery programs, the
judge can apply the principle of proportionality underlying Rule 26(b),
i.e., that there should be a reasonable relationship between the costs
and burdens of discovery and what is at stake in the litigation (see { B
on p. 21). As discussed at § B, control may be asserted by various means,
including time limits incorporated in the scheduling order (see { 6 on
p. 9), limiting the "frequency or extent of use of the discovery
methods” under Rule 26(b)(1), and a clear definition of the substantive
scope of permitted discovery based on issue identification. A district’s
expense and delay reduction plan under the Civil Justice Reform Act
may call for a discovery-case management conference in complex and
other appropriate cases (28 U.S.C. § 473(a)(3)). All of these are appro-
priate subjects for the Rule 16 conference.

For illustrative orders and procedures implementing discovery man-
agement, see Forms 16-20, 23, and 29.

g. Control of motion practice (Rule 16(c)(9))

The Rule 16 conference enables the court to assert early control over
the timing and subject matter of motions. Rule 16(b)(2) specifically
directs the judge to limit the time within which motions may be filed.
The conference can also serve to identify issues appropriate for reso-
lution by motion, prevent the filing of pointless or premature motions,
and establish an appropriate and efficient procedure for filing and
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hearing motions in the case. Control of motion practice may be assisted
by the scheduling order (see § 6 on p. 9; Manual for Complex Litigation
2d & 21.32), Local rules and general orders usually provide additional
means for regulating motion practice. (See the discussion at § C on
p. 25.) For illustrative management procedures and orders, see Forms
2, 16, 17, 19, 20.
In connection with the Rule 16 conference, consider
= discussing contemplated motions with attorneys before they are
filed and exploring the possibility of resolution of the issue
without resort to motions;
= discouraging filing of motions asserting defects readily cured by
amendment of the pleadings (e.g., Rule 12 motions);
= expediting filing of motions ripe for early disposition, such as
those directed at personal and subject-matter jurisdiction;
= planning requisite discovery for summary judgment motions;
* scheduling dispositive motions as early as feasible, but not
before a sufficient record for decision has been made.

h. Attorneys’ fees

Proceedings to award statutory attorneys’ fees at the end of the
litigation can be time-consuming, costly, and unnecessarily conten-
tious if the attorneys did not keep proper records and were not
adequately advised of the court’s approach to awarding fees. Problems
can be avoided by establishing ground rules at the outset of the
litigation. See generally Manual for Complex Litigation 2d § 24. For an
illustrative order, see Form 9.

Consider addressing the following:

* how compensation will be computed (whether on the basis of
time or results) and whether it will be subject to limits;

» the form and detail of requisite time records;

= the nature of services for which fees will be awarded;

= the range of reasonable hourly rates for different personnel;

= limits on permissible staffing (e.g., for attendance at deposi-
tions);

= limits on allowable costs {(such as computer time, clerical time,
and other operating expenses), disbursements, and fees (such as
expert fees);
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* in cases in which the parties may incur substantial costs for
litigation support or other services, requiring prior clearance of
expenditures likely to exceed a specified minimum; where
necessary to preserve work product, this could be done ex parte.

The magnitude of attorney fees is a concern to many judges (particu-
larly in light of the purposes of the Civil Justice Reform Act)}—not only
in fee award cases but also in litigation generally where parties bear
their own costs. The reduction in litigation activity through firm
scheduling orders and control of discovery, motions, and trial tends to
reduce the amount of attorney time expended and thereby reduce fees.
It does not, however, necessarily affect the level of contingent fees.
Judges may wish to consider whether they should direct attention to
this matter—particularly in multiple party cases where lead cases
generate fees in follow-on cases requiring relatively little effort.

i. Recusal

Although recusal will not be a matter routinely raised by either the
judge or the parties, if a potential ground for recusal may exist, it should
be addressed earlier rather than later. Recusal of the judge at a later
point in the litigation can be costly and burdensome. Two statutory
provisions apply:

MNon-judicial bias (28 U.5.C. § 144): on the filing of a timely
and sufficient affidavit, the judge may take no further
action until another judge has ruled on the recusal motion.
Where the judge’s impartiality might reasonably be ques-
tioned or a statutorily prohibited financial interest exists
(28 U.5.C. § 455); the judge may act sua sponte or in
response to a motion which the judge should hear and
consider like any other motion.

Several issues, all of which entail potential conse-
quences, should be considered:

* to what extent should the judge volunteer informa-
tion to counsel (should the judge make a threshold
determination that the information is such that the
judge’simpartiality might reasonably be questioned)?
Mote that relevant financial information is now
publicly available in the judge’s financial disclosure
report.
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= should the judge first consult the judicial Confer-
ence Committee on the Codes of Conduct, col-
leagues, or others?

s should the judge ask for the views of counsel (the
Committee on the Codes of Conduct has advised
against doing so)?

* should the judge request a waiver from counsel
(failure to obtain it will require recusal)?

j. Conference order (Rule 16(e))

After any conference, the court should enter an order reciting the
action taken, including scheduling (see § 6 on p. 9), and any stipula-
tions and admissions by counsel. The order may be dictated into the
record at the end of the conference or prepared by counsel or the court
(see also discussion of pretrial conferences, 9 D on p. 29).

B. Discovery Management
1. General

Discovery is a major cause of avoidable cost and delay in litigation.
Limiting discovery to what is appropriate for the case athand promotes
efficiency and economy, avoids disputes by anticipating problems, and
expedites the resolution of unavoidable disputes. A number of tech-
niques can be implemented, both at the Rule 16 conference (see § 7f
on p. 18) and subsequently, to advance discovery management (for
illustrative procedures, see Manual for Complex Litigation 2d § 21.4;
Forms 9, 16, 17, 20, 21).

Discovery management should be guided by an awareness that the
judge knows less about the case than the lawyers. This, however, should
not deter the judge from management. Lawyers generally respond
favorably to judges’ imposing reasonable limits after consultation with
counsel.

2. Techniques to Promote Efficiency and Economy

a. Guidelines for discovery control
Rule 26(b)(1) provides:

The frequency or extent of use of the discovery methods set forth
... shall be limited by the court if it determines that: (i) the discovery

Manual for Litigation Management and Cost & Delay Reduction 21



sought is unreasonably cumulative or duplicative, or is obtainable from
some other source that is more convenient, less burdensome, or less
expensive; (ii) the party seeking discovery has had ample apportunity
by discovery in the action to obtain the information sought; (iii) the
discovery is unduly burdensome or expensive, taking into account the
needs of the case, the amount in controversy, limitations on the
parties’ resources, and the importance of the issues at stake in the
litigation. The court may act upon its own initiative after reasonable

notice or pursuant to a motion . . . (emphasis added).

b. Available techniques

Various techniques for management and control are available to the
court and the attorneys. Many districts now have Civil Justice Reform
Act expense and delay reduction plans that impose detailed restrictions
and requirements on discovery. In addition, issues of timing cut across
the discovery area; consideration needs to be given whether particular
discovery is likely to be productive earlier or later and in what sequence.
Consider

22

directing attorneys to make prediscovery exchanges of relevant
documents (not merely those that support a party's case) and of
other relevant information, such as identity of knowledgeable
persons and damage computations (for illustrative orders requir-
ing disclosure, see Forms 23-26);
arriving at an early definition (at least tentative) of the scope of
discovery (subject matter, time period, geographical range, etc.)
based on identification of issues at the Rule 16 conference;
While discovery provides information helpful to refining

the issues, the definition of issues in turn provides a basm
for establishing discovery control.

using contention interrogatories and requests for admission to
help define controverted issues, and hence the limits of needed
discovery;

Use of these discovery methods should be controlled to
avoid excessive demands.

calling on attorneys early to prepare and present a proposed
discovery program, agreed upon by both sides to the extent
feasible;
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setting a discovery cut-off date as soon as the needs for discovery
can be assessed;
using phased discovery to target particular witnesses and docu-
ments for the purpose of obtaining information needed for
settlement negotiations or to lay a foundation for a dispositive
motion, deferring and possibly thereby obviating other discov-
ery;
Particular discovery may help in the early evaluation of the
case (e.g., early disclosure of the details of the damage
claim will indicate the economic stakes of the law suit). It
may also help determine whether other discovery is
needed (e.g., an issue may drop out of the case or needed
information may become available); thus careful sequenc-
ing of discovery may avoid unnecessary activity.

evaluating the appropriateness of proposed discovery in light of
the amounts and the issues at stake and the availability of less
expensive and more efficient alternatives to conventional dis-
covery (e.g., telephone depositions or interviews) (see Rule
26(b)(1));

clarifying the extent of parties’ obligations to supplement and
update prior discovery responses;

requiring exchange of signed reports or statements of proposed
testimony of experts in advance of their depositions (see § III,
i D, on p. 59);

establishing procedures for resolving discovery disputes (seeq d
on p. 24);

imposing quantitative limits, e.g., on the number of interroga-
tories, the scope of document requests, or the number and
length of depositions (court rules may contain such limits);
restricting the use of form interrogatories;

arranging depositions so as to avoid unnecessary travel.

c. Additional techniques to anticipate problems and reduce incidence
of disputes
Discovery disputes sometimes mushroom into satellite litigation that
takes on a life of its own. Case management should anticipate problems
that may grow into disputes and deal with disputes so as to contain
them rather than letting them expand.
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Consider
» establishing ground rules for depositions, e.g., where they are
taken, who may attend, how they are to be taken, who pays for
what expenses, how to comply with Rule 30(b)(6) notices, how
to handle documents, objections, claims of privilege, and in-
structions not to answer. (See Manual for Complex Litigation
§ 21.45; for expert discovery, see § III, { D, on p. 59);

Discovery problems can be reduced if attorneys know
what the judge expects of them, what the judge regards
as the limits of acceptable conduct, and how the judge
deals with objections and other discovery disputes. It is
therefore useful for the judge to establish a clear modus
operandi with which the bar can become familiar and
comply. (See Forms 16, 29.)

» allocating costs of compliance with costly discovery demands,
e.g., issuing a protective order under Rule 26(c) specifying who
bears the cost of certain expensive discovery, or conditioning
certain discovery on the payment of expenses by the opponent
(such as paying for computer runs or copying costs) (see Form
9);

* establishing procedures for claiming privilege, such as use of a
Vaughn index (see Vaughn v. Rosert, 484 F.2d 820 (D.C. Cir. 1973),
cert, denied, 415 11.5. 977 (1974); see also Manual for Complex
Litigation 2d § 21.432 and § 41.37);

» establishing informal procedures for protecting privilege and
other confidential information against inadvertent disclosure or
other unintended waiver;

= establishing procedures for issuing protective orders under Rule
26(c) and for the release of protected information (see Form 9;
Manual for Complex Litigation 2d § 21.431 and § 41.36);

= assigning, particularly in complex or disputatious cases, a mag-
istrate judge to supervise discovery; or in large litigation, where
the economics justify, appointing a special master,

d. Techniques for expediting resolution of discovery disputes

To avoid unnecessary litigation over discovery disputes, consider
= requiring a pre-motion conference of counsel and a certification

24 Manual for Litigation Management and Cost & Delay Reduction



of good-faith efforts to resolve the disputes (see 28 U.S.C.
§ 473(a)(3));

e requiring initial presentation of disputes by telephone confer-
ence with the assigned judicial officer;

= setting page limits on motion papers and time limits for filing;

» awarding costs to the party prevailing on a motion.

(For forms of order, see Forms 27, 28; Manual for Complex Litigation
2d § 21.423)

C. Motion Management
1. General

Motion practice is also a common source of avoidable cost, delay, and
burden on the court. The Rule 16 conference provides an opportunity
to control and direct motion practice. In addition to the subjects listed
in Rule 16(c), the judge should take into account the court’s local rules,
general orders, and Civil Justice Reform Act expense and delay reduc-
tion plan. In addition, local custom and practice in the court have a
bearing; the bar's expectations and the benefits of consistency of
practice within the court should be considered to the extent that they
can be accommodated to the needs of effective case management. (For
illustrative management procedures, see Forms 16, 17.)

2, Techniques to Promote Economy and Efficiency

In managing motion proceedings, consider
« requiring counsel to meet and confer before filing a motion to
identify the issue to be addressed, determine whether it can be
resolved without judicial involvement, define precisely the issue
to be submitted for decision by motion, and, where appropriate,
consult with the judge in advance of filing;

The filing of motions for orders covering routine matters
that should be susceptible of resolution without judicial
intervention, such as for leave to amend, for a continu-
ance, or to attack a technical pleading defect, should be
discouraged. Requiring counsel to advise the oppanent by
a brief letter of any intended motion can be helpful,
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For substantive motions, the issue to be decided should
be defined with precision, before filing if possible, to avoid
obviously inappropriate motions and to focus the motion
papers on the issue for decision. (See Schwarzer, Hirsch &
Barrans, The Analysis and Decision of Summary Judgment
Motions (Federal Judicial Center 1991), reprinted ot 139
ER.D. 441 (1992).)

screening motions when filed to identify those that can be
decided without hearing, and promptly disposing of them so
that they will not clutter the judge’s calendar, impose unneces-
sary costs, and delay the progress of the case;

imposing page limits on briefs, memoranda, and other submis-
sions, with departures only for good cause;

maodifying the order of filing supporting and opposing papers
to reflect the reality of the burden of persuasion on the motion;

In some cases, the basis for the motion will be so obvious
that no opening memorandum by the moving party is
needed and the resolution will turn on the opposition and
reply; in other cases, where the issues are clearly defined,
concurrent memoranda may be preferable.

tailoring supporting documentation to the needs of the case,

omitting affidavits on undisputed propositions, or limiting

briefing to core issues;

where argument is necessary, advising counsel of the particular

issues on which the court wants argument;

barring live testimony except where clearly necessary to resolve

issues of credibility;
Rule 43(e) permits the court to hear a motion partially on
oral testimony; i.e., the court may call for or permit limited
testimony to supplement written materials to clarify com-
plex facts. But in lieu of live testimony, the court may
permit declarants to be deposed and relevant excerpts
from their depositions to be submitted (see § 4 on p. 28).

issuing a tentative ruling (proposed or draft order) before the
scheduled hearing;

This practice, used in many state courts, expedites the
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motion calendar. It may obviate the hearing if parties
accept the ruling; if they do not, it can help focus oral
argument and disclose errors in the tentative ruling.

= preparing when possible to rule from the bench at the close of
a hearing, and, where this is not possible, minimizing the time
under submission.

Many judges believe that they should write no more than
necessary. A ruling and supporting reasons can often be
stated orally on the record following the hearing. Delays
in issuing rulings are a major cause of public dissatisfaction
with the courts, and most litigants would prefer a timely
decision to a perfect one. Moreover, the judge’s workload
can become oppressive, and increasingly difficult to dis-
pose of, when submitted matters accumulate. Once a
matter is taken under submission, it may be difficult in the
press of business for a judge to get around to making a
ruling, as well as time-consuming to become reacquainted
with the matter.

3. Motions for Summary Judgment

Motions for summary judgment should not be filed unless they raise
an issue that may reasonably be expected to be susceptible of summary
resolution. They should be filed at the optimum time. Motions filed
prematurely can be a waste of time and effort, yet motions deferred
until shortly before trial can result in much avoidable litigation effort.
Summary judgment motions are best filed as soon as the requisite
discovery has been completed and the issue is ripe. (Fed. R. Civ. P. 56;
see Schwarzer, Hirsch & Barrans, The Analysis and Decision of Sum-
mary Judgment Motions (Federal Judicial Center 1991), reprinted at 139
ER.D. 441 (1992); Manual for Complex Litigation 2d § 21.34).

Consider

« requiring a pre-filing conference (see § 2 on p. 25);

= scheduling the filing of summary judgment motions for the
appropriate time in the litigation;

* limiting the length and volume of supporting and opposing
papers;
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« determining whether cross-motions are appropriate.

Cross-motions can convert a summary judgment motion
into a bench trial on submitted papers, but only if the
parties consent; in that event, the papers could be supple-
rmented with live testimony as needed, e.q., where cred-
ibility becomes an issue. See Schwarzer, Hirsch & Barrans,
The Analysis and Decision of Summary Judgment Motions
(Federal Judicial Center 1991), reprinted ot 139 F.R.D. 441
{1992).

4. Motions for Injunctive Relief

Motions for injunctive relief require special attention because they

demand prompt decisions (on a limited record) having an immediate
impact on the parties. (See Rule 65.)

28

Consider
* insisting that a party seeking a restraining order notify opposing

counsel or party in advance, unless doing so would cause
prejudice (Rule 65(b); see also Bench Book for United States
District Court Judges, § 3.08-1 re temporary restraining orders);
requiring written submisslons instead of oral testimony, and
permitting declarants to be deposed and excerpts from their
depositions to be submitted;

instead of issuing a conventional order to show cause, calling
an early conference with counsel to Identify issues (for example,
whether irreparable harm can be shown), address bond-posting
requirements, schedule written submissions and a hearing date
(see Rule 65(b) re time limits for show cause orders), and consider
other procedural issues;

Such a conference may resolve the dispute without need
for an injunction proceeding. If one is required, avoid live
testimony unless necessary; most matters can be ad-
equately presented in writing, so long as the declarant can
be deposed on his or her declaration in advance of the
hearing.

combining the preliminary and permanent injunction proceed-
ings where possible (see Rule 65{a)(2));
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Separate hearings and proceedings can result in duplica-
tion and wasted time; sometimes an expedited trial can
resolve all issues in a single proceeding.

* requiring counsel to submit proposed findings of fact, conclu-
sions of law, and forms of order (Rule 65(d)).

The wording of an injunction order can be critical to its
enforcement and to its fate on appeal; it is well to have
counsel agree so far as possible on the form and state any
objections clearly on the record.

D. Final Pretrial Conference
1. General

The final pretrial conference is intended to "improv[e] the quality
of the trial through more thorough preparation” (Rule 16(a)(4)), and
to “facilitat[e] the settlement of the case” (Rule 16(a)(5)). To that end,
Rule 16(d) provides that

= any pretrial conference shall be held as close to the time of trial
as reasonable under the circumstances;

» the participants shall formulate a plan for trial, including a
program for facilitating the admission of evidence;

e the conference shall be attended by at least one of the attorneys
who will conduct the trial for each of the parties.

If the purposes of the conference are to be achieved, it is
critical that trial counsel, and preferably lead trial counsel,
attend and participate.

Some judges dispense with the final pretrial conference and order in
routine cases. Some treat it as little more than a scheduling event,
Others use it as a thorough rehearsal for the trial. Because even
relatively simple cases can get out of control, resulting in avoidable cost
and delay, the judge should consider holding a final pretrial confer-
ence, if only briefly, unless there is clearly no need for it.

The Rule 16 subjects previonsly discussed provide a general frame of
reference for the final pretrial conference. Its scope will depend on the
nature, number, and complexity of the issues, the number of witnesses
and volume of documentary evidence, and the experience and com-
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petence of the attorneys—in short, on what is needed under the
circumstances to ensure a fair and efficient trial.

The final pretrial conference can help improve the quality of the trial
by informing counsel of the judge's procedures and expectations,
stimulating counsel to prepare, reducing the length of the trial by
eliminating unnecessary proof, avoiding surprise, ensuring the orderly
and comprehensible presentation of the case, and anticipating and
resolving trial problems. Moreover, full disclosure of trial evidence at
the pretrial conference promotes settlement.

2. Timing and Arrangements

In planning the final pretrial conference, consider
* holding it when discovery is substantially completed and a firm
trial date has been set and is near;
* having a transcript made of the conference for future reference
in guiding the course of the trial; and
* holding it where it is likely to be most productive (for discussion
of the choice between chambers and courtroom, see § A.4.a on

7

3. Preparation for the Conference

Adequate preparation is necessary for the conference to be produc-
tive. Pretrial preparation requirements should be adapted to the needs
of particular cases to ensure full exchange of relevant information and
improve the quality of the trial without imposing undue burdens, and
the requirements should be made known to counsel. Local rules should
be consulted for applicable provisions but modifications may be
desirable to meet the particular needs of a case. (For forms of orders,
see Forms 31, 35, 36.)

Consider

= requiring preconference meeting of counsel to prepare a joint
pretrial statement to assist the judge in conducting the confer-
ence;
* having counsel exchange and submit
- requested jury voir dire questions,

30 Manual for Litigation Management and Cost & Delay Reduction



~ a list identifying each witness and the subject matter of
the witness’s testimony, separately identifying those
witnesses the party will definitely call, and those it may
call only if needed;

- a list separately identifying each exhibit the party will
definitely offer and those exhibits it may offer only if
needed;

- copies of all proposed exhibits;

- brief memoranda on critical legal issues, as needed;

- statements of facts believed to be undisputed;

- proposed jury instructions to define the issues, ie.,
stating the elements of each claim and defense;

— proposed verdict forms, including special verdicts or
jury interrogatories if requested (Rule 49);

Preparing jury instructions and verdict forms is useful
discipline for attorneys, requiring them to analyze their
case and the sufficiency of the available proof.

— proposed findings of fact and conclusions of law in non-
jury cases (see Form 34).

4. Subjects for the Conference

The participants at the final pretrial conference should “formulate
a plan for trial, including a program for facilitating the admission of
evidence” (Rule 16(d)). Rule 16 offers a checklist of relevant subjects
appropriate for consideration at the final pretrial conference, (See
generally § I, § A.7, on p. 12; and Manual for Complex Litigation 2d
§ 40.3.) Others may be suggested by counsel or raised by the judge. For
illustrative procedures and orders, see Forms 6, 16, 18, 20.
Consider
= arriving at a final and binding statement of the factual and legal
issues to be tried and encouraging stipulations (see discussion
at§I J A7.a onp. 13);
* excluding evidence bearing on uncontested matters and evi-
dence that is cumulative or unnecessary;
* inquiring whether the parties still want a jury trial;
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Some jury demands are filed perfunctorily early in the case;
the parties may in the meantime have changed their minds
without having advised the court.

hearing motions in limine and making rulings, where possible,
on the admissibility of evidence, the qualification of expert
witnesses, claims of privilege, and other threshold matters (Fed.
R. Evid. 104(a); see § [II, § D.2, on p. 59);
receiving exhibits into the record;
ruling on matters concerning the mode or order of proof (see
Fed. R. Evid. 611(a));
receiving and ruling on offers of proof;
determining how complex evidence will be presented to en-
hance jury comprehension;
bifurcating potentially dispositive issues (see § A.7.e, on p. 17);
imposing limits
- on the number of witnesses each side may offer, or
- on the number of hours each side may have to conduct
examination and cross-examination; and
- on the length of opening statements and closing argu-
ments.
controlling the volume of exhibits by
— limiting the number,
— having voluminous exhibits redacted;
requiring narrative written statements to present the direct
testimony of certain witnesses in bench trials and of expert
witnesses in jury trials, subject to cross-examination (Rule 43;
see discussion at § 11, B, on p. 45);
clarifying procedural matters such as
— scheduling of the trial and of each trial day;
- establishing procedures for jury selection, including the
number of jurors to be seated, the number of peremptories
per side, and the procedure for their exercise (Rule 48);
- voir dire procedures (Rule 47; see § II, § A.2 on p. 41);
-~ scope and content of opening statements;
- premarking and providing copies of exhibits;
-~ handling visual and other jury aids;
- handling special or dangerous exhibits;
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- use of video depositions (edited to limit playing time)
and deposition summaries (in lieu of reading the tran-
script) at trial;

- use of advanced technology in presentation of evidence
(see 8 III, 1 F, on p. 65);

- order of cross-examination and designation of cross-
examiners in multi-party cases;

— pre-instructing the jury;

- fixing order of final arguments and jury instructions
(Rule 51);

— approving forms and procedure for return of verdicts
(see § 11, § A, on p. 41};

- clarifying that all jurors remaining at the end of the
evidence will deliberate (Rule 48, no alternates);

- stipulating that a non-unanimous verdict may be re-
turned by a specified number of jurors (see Rule 48; re
taking verdict, see Bench Book for United States District
Court Judges, § 2.06-1).

* exploring once more the possibility of settlement.

Many cases settle at the last moment; the parties are now
in the best position to evaluate their respective cases and
should be encouraged to do so (see J F on p. 36).

5. Expert Witnesses

Management of expert evidence is discussed at § 111, 1 D, on p. 59.
In connection with the final pretrial conference, consider
= ruling on the qualifications of expert witnesses, the admissibility
of particular expert evidence, the use of hypothetical questions,
and requisite evidentiary foundation (Fed. R. Evid. 104(a));
» limiting the number of experts permitted to testify;

Consider whether more than one expert per side is needed
and should be permitted to testify with respect to any
single scientific discipline; different disciplines calling for
different qualifications may require different experts.

e entering a final pretrial order barring experts not previously
identified and testimony at variance with a witness's prior
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deposition testimony or written report or statement (see g 6,
infra);

= establishing procedures to enhance jury comprehension (see
§II, 1 A3, on p. 43);

= determining whether to appoint a court expert (see § 11, 1 D,
on p. 59).

6. Final Pretrial Order

Rule 16(¢) requires entry of an order reciting all action taken at the
conference; that order “shall control the subsequent course of the
action” and may be modified only “to prevent manifest injustice.” The
purpose of the order is to memorialize the actions and rulings at the
final pretrial conference; it should be clear and comprehensive, cov-
ering all important matters such as those discussed in the preceding
99 4 and 5. The lawyers should understand that no deviation or
modification will be permitted except “to prevent manifest injustice”
(Rule 16(e); see Manual for Complex Litigation 2d § 41.7).

The order can be dictated by the judge on the record at the end of
the conference or counsel may be directed to prepare it on the basis
of the record of the conference,

For illustrative forms of orders, see Forms 1, 6-8, 30-33, 36.

E. Sanctions
1. General

Rules 11, 16, 26, 37, and 41, as well as 28 U.5.C. § 1927, authorize
the imposition of sanctions in connection with pretrial proceedings.
But sanctions are not a basis for effective case management or a
substitute for it; on the contrary, the need for sanctions often arises
when case management has received insufficient attention, has been
ineffective, or has broken down. In some crcumstances, however, case
management cannot anticipate problematic conduct of attorneys or
parties or control it when it occurs. Sanctions may therefore be at times
necessary, but close judicial control should be maintained over the
process to prevent the spawning of satellite litigation and the degra-
dation of professional standards in the conduct of the litigation.

Sanctions can serve several purposes: to protect a party or the court’s
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docket, to remedy prejudice caused, to deter future misconduct, and
to punish the offender. Courts should select the least severe sanction
adequate to accomplish the intended purpose. Moreover, courts should
be aware that sanctions can have collateral effects, such as a black mark
on an attorney’s permanent record maintained by the state regulatory
authority.

2. Imposing Sanctions

Different statutes and rules authorize sanctions for different kinds of
conduct and on different predicates; they are not interchangeable. A
judge should make a record indicating clearly the authority relied on
and the factual basis for the action. Consider addressing the following
issues:

e thespecific conduct or omission to be sanctioned, and the effect,
asking:
- what prejudice was caused to the opponent;
- was the act deliberate or inadvertent;
- were there extenuating circumstances;
— what was the impact on the court and the public;

= whether the offending party has had notice and an opportunity
to respond;

» the purpose to be served by sanctions—protection, remedy,
deterrence or punishment—and what is the least severe sanction
adequate for the purpose (see Manual for Complex Litigation
§ 42);

* whether sanctions should be imposed promptly or delayed until
the end of trial;

= onwhom the sanctions should be imposed—attorney, client, or
both;

= the legal authority under which they are being imposed:

- Rule 11—frivolous filings;

— Rule 16—noncompliance with pretrial order;

— Rule 26—frivolous discovery or response;

- Rule 37—noncompliance with discovery order;

— Rule 41—failure to prosecute;

- 28 U.S.C. § 1927—vexatiously extending proceedings;
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- court’sinherent authority or local rules (distinguish civil
and criminal contempt, see Bench Book for United
States District Court Judges, § 2.08-1) (note that substan-
tial revisions of Rule 11 are under consideration);

» the specific sanction imposed.

F. Settlement
1. General

Maost civil cases are resolved by settlement. Most would settle even
without judicial intervention, but some undoubtedly would not.
Moreover, the longer a case is litigated before it settles, the more
resources it absorbs. Early settlement is therefore one objective of
effective litigation management. How to assist the parties in reaching
an early settlement depends on the circumstances of each case and the
personalities involved. Judges need to keep in mind, however, that
settlement is not invariably the preferred disposition for every case; for
a variety of reasons, some cases should be resolved through adjudica-
tion.

2, The Judge's Role

Opinions differ on whether, and when, it is appropriate for judges
to participate in settlement negotiations in their assigned cases. Be-
cause doing so may jeopardize the appearance of impartiality and
create a risk of recusal, many judges will not do so unless the parties
specifically request it and waive recusal. (Some draw a distinction here
between bench and jury trials, feeling freer to participate in settlement
negotiations where the case will be decided by a jury.) Other judges,
however, believe that their familiarity with the case makes them more
effective mediators, best able to focus on the issues and evaluate the
parties’ positions. Local custom and practice may provide guidance. In
any event, the judge can always serve as a catalyst, open the door to
negotiations, and help the parties evaluate the case. Judges will be most
effective if they develop credibility and a reputation for candor and
fairness, giving counsel and litigants confidence that they will be fairly
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treated in the negotiation process. (See generally Manual for Complex
Litigation 2d § 23.1.)

3. Elements of Successful Techniques

The choice of settlement technigues is influenced by the setting of
the negotiations, the character of the participants, and the nature of
the case. (See Manual for Complex Litigation 2d § 23.12.) Whatever
techniques may be employed, two things are fundamental: to be
prepared and to listen carefully. Much relevant information is commu-
nicated by the participants in subtle ways. Understanding the parties’
thinking and feelings may be as important as analyzing the issues; the
parties’ real objectives in the litigation may not always be what they
seem to be on the face of the pleadings. To assist settlement negotia-
tions, consider

» directing attorneys participating in any settlement conference
to be prepared on the factual and legal issues and their clients’
positions;

» ensuring that the attorneys and parties’ representatives have
adequate authority to settle the case, or at least have immediate
access to final authority (see 28 U.5.C. § 473(b)(5));

* having counsel submit confidential memoranda to the judge
conducting the conference, outlining the pivotal issues, the
critical evidence, and their settlement posture;

* discussing with the participants the issues and the probable risks
each party faces, without necessarily taking an early position on
the merits;

* directing counsel to obtain additional information when needed
for proper evaluation of the case;

» deferring recommending figures until the outlines of a probable
settlement become apparent;

The settling judge may be most effective by attempting
to move the parties within range of settlement, i.e.,
establishing a “ball park.” To do that, the judge may need
to remain noncommittal on the merits for some time.
Judges’ credibility and effectiveness are undermined if, as
a result of having made a recommendation too soon, they
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are later forced to backtrack. Judges should be guarded in
speaking during the conference; the attorneys will be
listening closely and a casual comment may be given
undue weight.

delaying having parties state their “bottom lines” or final figures
50 as to keep the negotiating positions flexible;
directing attention to damages, including possible tax conse-
quences, instead of emphasizing liability issues;

In most settlements, it is money rather than principle that
ultimately matters; if it becomes clear to the parties that
a settlement on financially acceptable terms is possible,
there is little point in continuing to debate liability.

looking for imaginative and innovative solutions, such as struc-
tured pay-outs, payment in kind, future commercial relations,
concessions, apologies or admissions, establishing a training or
recruiting program, correcting a defect, etc;

injecting realities, such as the difficulties of collecting a judg-
ment from a financially strapped defendant and the risk of
bankruptcy;

excluding punitive damages as an element of the claim for
settlement purposes;

encouraging defendant to make a Rule 68 offer, carefully drafted
to avoid later disputes;

An offer of judgment can be helpful in cases where
attorneys’ fees can be awarded by the court, since such
an offer can cover all liability. The offer must be clear and
unambiguous to permit a determination whether the final
judgment is more favorable.

meeting separately with each side for candid evaluation of the
parties’ prospects and the costs of continuing the litigation;

This often becomes essential to the successful conclusion
of settlement negotiations, but the parties’ consent should
be obtained first.

bringing the clients into the negotiations when that appears
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productive, taking care that it will not inhibit the attorneys’
flexibility and freedom to negotiate;

Clients should be made aware of the judge’s case evalu-
ation, but their presence should not be permitted to
hamper the attorneys’ ability to speak frankly and make
concessions. Requiring or requesting the presence of the
person who will pay (e.g., the insurer) or a subrogee may
be useful, but is not always worth the cost and delay.

keeping the negotiations going despite lack of agreement;

Reaching agreement usually takes time—more than one
conference will often be necessary—or the parties would
have settled without judicial assistance; however, negoti-
ating a settlement generally still takes less time than trying
the case.

considering carefully whether to stay proceedings such as dis-
covery or continuing the trial pending negotiations in the
expectation of an agreement;
The benefits of having the parties under pressure of a
deadline must be weighed against the waste of resources
in taking depositions or preparing for trial if settlement
appears likely.

using alternative dispute resolution techniques such as minitrial,
summary jury trial, mediation, or arbitration (see § IIl, { E, on
p. 62);

dictating the complete terms of the settlement into the record
in the presence of counsel as soon as agreement is reached.
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Il. The Trial Phase

A. Jury Trials
1. General

While case management tends to focus on the pretrial phase of
litigation (because most cases terminate during that phase), manage-
ment of the trial is equally important. Excessively lengthy and costly
trials can deny parties access to civil justice and clog the court system,
They can impose undue burdens on jurors and diminish public respect
for and confidence in the justice system. The final pretrial conference
is one method by which the judge and counsel can establish a trial
management program appropriate for the particular case to control the
length and cost of the trial (see discussion of pretrial conferences, § I,
1 D, on p. 29; Bench Book for United States District Court Judges,
§ 2.01-1; for a trial check list and orders, see Forms 38-40). The need
for case management does not end there, however. Judges have broad
inherent discretion to manage the trial of the cases assigned to them.
The following sections address management techniques at trial. Not all
of them will be appropriate for any given trial, but all are worthy of
consideration in the process of arriving at a suitable plan.

2, Techniques for Trial Management

The lawyers, not the judge, must try the case. But there is much a
judge can do to improve the quality of the trial and reduce its length
and cost. (5ee generally Form 1.)

Consider

e Streamlining voir dire procedures- (see Manual for Complex
Litigation 2d § 22.41);
— having prospective jurors complete guestionnaires in
advance in cases where a large jury pool is necessary and
voir dire could be lengthy (see Form 37);

Where many prospective jurors are likely to be ineligible
or lengthy voir dire may be necessary, jury questionnaires
can be mailed to the venire in advance with the assistance
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of the clerk’s office. Whether completed and returned in
advance or at the courthouse, sufficient time needs to be
allowed for review and screening by counsel before voir
dire.

— having counsel submit proposed voir dire questions for
use by the judge and preparing the examination in
advance to ensure all important points will be covered
(see Berich Book for United States District Court Judges,
§ 2.03-1; Form 40);

Because lawyers tend to attach more importance to voir
dire than judges, judges should consider allowing counsel
a reasonable but limited time to supplement judge-
conducted voir dire,

— establishing the procedure for voir dire, the exercise of
peremptory challenges, and opening statements (see
Forms 38, 39);

A judge should let counsel know in advance which of the
several procedures in use for conducting voir dire and
exercising challenges to expect and be prepared for.

Evolving rules against discriminatory challenges under
Batson and Edmondson may require adjustment of custom-
ary procedures,

» conducting daily conferences with counsel to identify upcom-

ing witnesses and exhibits, to anticipate problems such as
objections to evidence, witness unavailability, or other potential
causes of interruption or delay of the trial, and to assess the
progress of the case generally (see Manual for Complex Litiga-
tion 2d § 22.15);

controlling the volume of exhibits, e.g., by using summaries or
redacted documents or imposing limits on the number of
exhibits (see Manual for Complex Litigation 2d § 22.13);
limiting the reading of depositions by use of a stipulated
summary or agreed statement of the substance of a witness's
testimony (see Manual for Complex Litigation 2d § 22.33);

Presenting testimony by reading depositions can save the
witnesses’' time and speed up the trial, but it can bore
jurors. Readings should be limited to key testimony.
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* avoiding unnecessary proof by narrowing disputes or by stipu-
lating, such as to foundation for exhibits;

s controlling the length of the trial by limiting the time each side
has for the presentation of its case and cross-examination of the
opposing side’s witnesses (see Form 1);

Setting time limits requires careful consideration of the
views of counsel {(who know the case), of the allocation
of burdens among the parties and of how the respective
cases will be presented (e.g., one side may depend on
cross-examination of the opponent’s witnesses to present
much of its case).

» minimizing or avoiding bench conferences, arguments, and
other proceedings that disrupt the trial day;
» setting time limits for closing arguments,

3. Assisting the Jury

Sound trial management will improve jurors’ performance, promote
juror satisfaction with their service, and enhance the courts’ public
image. In conducting the trial, judges should treat jurors as important
participants in the trial and respected decision makers and assist them
in carrying out their functions. (See generally Schwarzer, Reforming Jury
Trials, 132 ER.D. 575 (1991).)

Consider

* pre-instructing the jury on trial procedure and the issues to be
decided (see Bench Book for United States District Court Judges,
§ 2.04-1; Manual for Complex Litigation 2d § 22.431.);

* permitting jurors to take notes (see Form 1};

* permitting jurors to ask questions where appropriate under
adequate safeguards (see Manual for Complex Litigation 2d
§ 22.42);

Judges’ views on this differ. If questions are permitted, they
should normally be in writing and reviewed by the judge
and counsel before being addressed to the witness.

e encouraging use of techniques to enhance jury comprehension
(see Manual for Complex Litigation 2d § 22.3), such as
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- jury notebooks listing witnesses and containing critical
exhibits, glossaries, etc.;

- overhead projectors to display an exhibit to the jury as
a witness testifies about it;

- charts with pictures of witnesses;

- summaries of exhibits;

- plain English by lawyers and witnesses;

- interim summations (or supplemental opening state-
ments) by counsel.

* preparing for closing instructions (see Manual for Complex
Litigation 2d § 22.433):

- scheduling the final submission and settlement of in-
structions (see Bench Book for United States District
Court Judges, § 3.07-1);

- drafting brief, well-organized instructions using clear
and plain language to maximize jury comprehension,
(see Bench Book for United States District Court Judges,
§ 2.05-1; Form 35);

- giving jurors a copy of the judge's charge;

- determining whether to instruct before or after closing
argument (see Rule 51);

Many judges believe that the jury can make better use of
closing arguments after having first heard the judge’s
instructions.

e preparing verdict forms, and considering whether to use
2 “ o " -"'"_-__'-""l--—-.._,,..-_.'rr—-r---"__--l_-—-'_
- seriatim verdicts (jury decides one issue at a time),
- general verdicts with interrogatories (see Rule 49),

- special verdicts (see Rule 49);

Special verdicts and interrogatories can be useful devices
to reduce tmhaving to retry the entire case. They
—— e — e R S T &
also make possible alternate outcomes in cases in which
the law is not settled, e.qg., where the law has changed but
its retroactive application is in doubt (as under the Civil
Rights Act of 1991). But their preparation requires care to
avoid inconsistencies or conflicts between different ver-
dicts or interrogatories; obtain the attorneys’ approval as
to form. (See Manual for Complex Litigation § 22.45.)

Manual for Litigation Management and Cost & Delay Reduction



= permitting reasonable read-backs of trial testimony when re-
quested by the jury during deliberations.

Note generally that some judges have gained valuable
insights from exit questionnaires completed by jurors,
enabling them to improve their trial management tech-
niques.

B. Bench Trials
1. General

Avoiding cost and delay is no less important in bench trials, even
though the absence of a jury eliminates some formalities. The lack of
formality of bench trials, however, should not be allowed to lead to
casual proceedings and a cluttered record, making the case more
difficult to decide in the first instance and more difficult to review on
appeal.

2. Techniques for Trial Management

Many of the techniques applicable to jury trials are relevant to bench
trials as well. In addition, consider
= having direct testimony of witnesses under the parties’ control
submitted and exchanged in advance of trial in narrative written
statement form (Rule 43) (see discussion at §1, 1 D, on p. 30;
for form of instructions, see Form 41);

Where credibility is not a significant factor and substantial
factual or technical material needs to be presented, the
receipt of direct testimony into the record by written
statements exchanged in advance and subject to cross-
examination of the witness at trial can reduce costs and
expedite the trial as well as the decision of the case
provided the judge will read the testimony in advance of
trial. Opinions differ whether it may be done without the
parties’ consent. (See Richey, Requiring Direct Testimony to
Be Submitted in Written Form Prior to Trial, 72 Geo. L], 73
(1983); Manual for Complex Litigation 2d § 22.51.)
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» imposing limits on testimony and exhibits to avoid creating an
excessively long record that will make the case more difficult to
decide;

Although exclusionary rulings are of less importance in
bench trials than in jury trials, simply receiving evidence
into the record indiscriminately may result in a record
difficult for the judge to manage and digest in the
decision-making process. One way to control the volume
of evidence is to receive no exhibit unless trial counsel
offering it represents that he or she has personally read it.

= adopting trial procedures that will ensure that the judge under-
stands the case as the evidence comes in rather than leaving it
to be studied after the case is submitted. Such procedures include
asking questions of witnesses to enhance understanding, having
opposing witnesses appear in court at the same time for concur-
rent (or back-to-back) questioning, or having opposing experts
confront each other to identify and explain the basis of their
differences of opinion (see discussion re experts at § 111, § D, on
p. 59).

3. Decision of Cases

Bench trials can be more burdensome than jury trials because judges
may have trouble finding time to decide the case once it is submitted.
And cases become more difficult to decide as they grow cold with the
passage of time. Many judges follow the practice of not taking a case
under submission unless it cannot be decided from the bench, and then
setting a deadline on their calendar for its decision. A prompt decision
saves resources, increases the parties’ and public’s satisfaction with the
court, and eases the judge’s burden. (See generally Manual for Complex
Litigation 2d § 22.52.)

Consider

* having counsel submit proposed findings of fact and conclu-
sions of law before trial begins, enabling the judge to accept or
reject findings as the trial progresses (Fed. R. Civ. . 52);

Some judges require that each finding be brief, non-
contentious, and limited to one fact. Some require that

46 Manual for Litigation Management and Cost & Delay Reduction



counsel mark the opponent’s proposals indicating which
are contested and which are not. {See Bench Book for
United States District Court judges, § 2.07-1; Form 34.)

s having counsel argue the case immediately following the close
of the evidence (as in a jury trial) instead of post-trial briefing;

* if briefing is needed, having briefs submitted before trial rather
than after;

= deciding the case, whenever possible, promptly after the closing
arguments by dictating findings of fact and conclusions of law
into the record.
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illl. Special Matters

A. Using Staff

1. General

The judge’s staff (and the personnel in the clerk’s office) play an
important role in case management. The following discussion is
intended to supplement information on staff and chambers manage-
ment that judges may have previously received by directing particular
attention to the case management aspects.

2. Courtroom Deputy

The duties and responsibilities performed by courtroom deputy
clerks vary, but the deputy can (and in most courts does) play a vital
role in case management as the judge’s calendar manager, administra-
tive assistant, and contact with the attorneys. Appropriately trained
and instructed, and given the necessary authority, the deputy can
become a key player on the judge’s case management team.

Consider

e designating the deputy as the exclusive communication channel
between the judge and the attorneys;

While some judges prefer using their secretary or law clerks
for this purpose, others use the deputy, whaois not so close
to the judge as to imply an ex parte communication. Using
a single channel for communicating with the judge should
help the attorneys avoid confusion.

* encouraging the deputy to adopt improved methods of calendar
management, including full use of available automation;

Though much automation is standardized, there is room
for initiative and creativity in developing forms and pro-
cedures, (Inforrmation Is available from court staff and the
Administrative Office; see also 9 F on p. 65.)

* freeing the deputy from non-essential courtroom duties;

While the presence of the deputy during trial will often be
useful, there may be occasions when the deputy’s time
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could be better spent performing administrative duties.
The judge, by having exhibits pre-marked, for example,
and by administering oaths and keeping the minutes of
the tral, could free the deputy for other wark.

= having the deputy monitor the status of all cases and ensure that
the judge receives current information;

e having the deputy participate in regular meetings with the
judge’s staff to review the status of cases and plan the judge’s
calendar;

* having the deputy maintain liaison with the jury administrator
to ensure the orderly and efficlent utilization of prospective
jurors.

3. Law Clerks

Effective use of law clerks is an important part of case management.
Law clerks can provide significant assistance, though it is not advisable
to have them perform judges' duties such as conducting Rule 16
conferences. Without a judge, who Is able to make orders and exercise
control over the case, the conference tends to become a perfunctory
exercise.

It is well to remember that (except in the case of career clerks) they
come with little or no relevant experience. It is therefore necessary to
provide them with specific instructions, to plan their work, and to
oversee them sufficiently to ensure that their time will be used most
productively. The judge needs to take care that law clerks do not
become buried in marginal research projects, spending undue amounts
of time and pursuing unhelpful avenues. Because a large part of most
clerks’ work concerns motions, their attendance at the motion calendar
will be useful. Having them sit in on trials has certain benefits, but the
resulting cost in chambers work must in each case be weighed against
those benefits.

Consider having law clerks

e prepare the judge for Rule 16 conferences by reviewing and
summarizing the case file and researching key issues;

¢ screen pro se and other pleadings for jurisdictional and other
defects;
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¢ review and annotate proposed jury instructions and findings of
fact and conclusions of law;

= research motions and evidentiary issues and prepare proposed
rulings;

= maintain a watch on current court of appeals decisions on points
bearing on pending matters.

B. Using Magistrate Judges and Masters

1. General

Congress has substantially enlarged the powers of magistrate judges
to enable them to give effective assistance to district judges. References
to magistrate judges are governed by 28 U.5.C. § 636 and Federal Rules
of Civil Procedure 72 and 73. Magistrate judges exercise such powers
of the district court as are delegated by local rule or order. By enacting
subsection 636(b)(3), permitting assignment of any duties not incon-
sistent with the Constitution or laws of the United States, Congress
granted judges wide discretion to make innovative use of magistrate
judges. In fact, unless local rules provide otherwise, the judge has
authority to assign all or any part of pretrial management, including
conducting Rule 16 conferences, to a magistrate judge. Consequently,
references to magistrate judges of case management duties have
become increasingly commaon.

References to masters are governed by Rule 53. Magistrate judges as
well as other persons may be appointed to serve as masters, but only
duly appointed magistrate judges may perform the functions set forth
in section 636.

2. Referral of Duties to Magistrate Judges Generally

In making referrals, the judge should take into account the proce-
dures in effect in the judge's district. Those procedures vary across
districts. (see 28 U.5.C. § 636(b)(4)), and include the following:

= automatic referral of specific categories of cases by rule or order;
* automatic assignment of pretrial management to a named
magistrate judge on filing of a case;
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* pairing of a magistrate judge and a district judge for all referred
proceedings;

* standing referral of certain duties to a magistrate judge at a
particular locality;

e referral by individual judges, or by the chief magistrate judge on
request from a judge, on an ad hoc basis.

3. Referral of Non-Dispositive Matters

a. Authority

A judge may refer any non-dispositive pretrial matter to a magistrate
judge for hearing and determination, pursuant to 28 U.S.C. § 636(b)(1)(A)
and Rule 72. This includes conducting Rule 16 conferences, supervising
discovery and resolving disputes, and ruling on motions that do not
dispose of claims or defenses (see § 4 infra; for form of order, see Form
43). The magistrate judge to whom a matter is referred is to enter a
written order promptly.

b. Review

The parties may serve and file objections within ten days of service
of the order. The district judge may reconsider any order found clearly
erroneous or contrary to law (28 U.S.C. § 636(b)(1)(A); Rule 72(a)).

Taking appeals from magistrate judge orders in non-
dispositive matters tends to defeat the purpose of reducing
cost and delay, and may be discouraged by strict adher-
ence to the narrow standard of review.

4. Referral of Dispositive Matters

a. Authority

A judge may also designate a magistrate judge pursuant to 28 U.S.C.
& 636(b)(1}(B) and Rule 72(b) to hear and determine dispositive mat-
ters. This may include conducting evidentiary hearings on motions for
injunctions, for judgment on the pleadings, for summary judgment,
or to dismiss or permit maintenance of a class action, as well as on
petitions for habeas corpus and petitions challenging conditions of
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confinement. A magistrate judge assigned without consent of the
parties shall hear and determine the matter promptly on the record and
make written recommendations, including findings where appropriate
(for form of order, see Form 43; see generally Manual for Complex
Litigation 2d § 21.53).

b. Review

A party may file written objections within ten days of service of the
recommended disposition, and the opponent may respond within ten
days. The judge must then perform a de novo review, which may be
on the record below, and enter an appropriate order (28 U.5.C
§ 636(b)(1); Rule 72(b)).

Although 28 U.5.C. § 636(b)(1)(B) applies specifically to
the dispositive matters enumerated in & 636(b){(1)(A), itis
not necessarily so limited. Courts have held the section to
govern review of other matters whose practical effect may
be dispositive. For example, the imposition of sanctions or
attorneys’ fees, though not technically dispositive, can
have a profound impact on a party’s case. Similarly,
motions to remand or to enforce a settlement can be
regarded as dispositive, though not specifically enumer-
ated as such. (See Inventory of United States Magistrate
Judges Duties, Administrative Office, 1991).

5. Referral of Trials

a. Authority

With the consent of the parties, magistrate judges may conduct all
phases of a civil case including trial (both jury and non-jury) and
ordering entry of judgment (28 U.5.C. § 636(c)(1)). To exercise this
authority, the magistrate judge must be “specially designated to exer-
cise such jurisdiction by the district court.” The consent must be in
writing on the appropriate form (Rule 73(b); see form of consent, Form
42). By consenting to a trial before a magistrate judge, parties may be
able to obtain an earlier and firmer trial date,
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b. Motification of parties

The statute directs the clerk of court to notify the parties on filing
of the action of the availability of a magistrate judge to exercise this
jurisdiction. The judge or magistrate judge may thereafter again advise
the parties of this availability, as well as of their right to withhold
consent (Rule 73(b)). The Rule 16 conference is an appropriate occasion
to inquire of the parties whether they are willing to consent to a trial—

jury or non-jury—before a magistrate judge.

6. Other References

Section 636(b)(3) of Title 28 grants the judge catchall, non-consen-
sual referral authority, the extent of which is not clearly established but
the limits of which at least are set by Article III; circuit law should be
consulted. There is authority permitting magistrate judges to decide
Social Security appeals and prisoner cases subject to de novo review,
to hold pretrial evidentiary hearings, to receive jury verdicts and
preside while a jury deliberates, and to conduct post-judgment pro-
ceedings. Jury selection by a magistrate judge may require the parties’
consent. (See generally Inventory of United States Magistrate Judges
Duties, supra p. 53.)

7. Appeals

The parties may at the time of the reference consent to take any
appeal on the record to a judge of the district court and thereafter to
the court of appeals by petition only. (28 U.5.C. § 636(c)(4); Rules 73(d),
74.) In the absence of such consent, upon entry of judgment by order
of the magistrate judge, appeal is to the court of appeals as in any other
case (28 U.S.C. § 636(c)(3)).

Appealing a judgment to the district court could add
another layer of appeal, nullifying some of the savings in
cost, time, and judicial burden of a consensual trial. It is
therefore advisable to suggest to the parties that any
appeal be directly to the court of appeals.
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8. Use of Special Masters

a. General

Masters can be useful adjuncts of the court, performing a variety of
tasks in the management of complex or large-scale litigation: supervis-
ing discovery, finding facts in complicated controversies, performing
accountings, and mediating settlements. (See generally Manual for
Complex Litigation 2d § 21.52.) Judges have at times delegated
extensive duties to masters, which, though subject to the court’s de
novo review, has generated controversy and raised questions as to the
judge’s referral authority. An order appointing a master should specify
exactly what the master is to do, the scope and limits of the master's
authority (e.g., whether the master is to have subpoena power), and
theresult or work product expected. It should also set limits on the costs
to be paid by the parties.

b. Authority

Appointment of special masters is governed by Rule 53. Unless such
appointments are made with the parties’ consent, the limitations on
references under Rule 53 apply: a reference shall be the exception and
not the rule; it is permitted in jury cases only when the issues are
complicated and in other cases, except for accountings or difficult
damage computations, only where “some exceptional condition”
requires. In the absence of the consent of the parties, the judge may
designate a magistrate judge as special master pursuant to Rule 53 and
the catchall provision of 28 U.5.C. § 636(b)(2). Where the parties
consent, the judge has authority to designate a magistrate judge as
special master under 28 U.5.C. § 636(b)(2), bypassing the limitations
of Rule 53. Pursuant to 42 U.5.C. § 2000e-5(f)(5), the judge may also
appoint a master under Rule 53 to hear Title VII cases (presumably
without a showing of exceptional circumstances) if the case has not
been set for trial within 120 days (subject to the parties’ right to a jury
trial under the Civil Rights Act of 1991).

€. Master's report

A master must prepare a report and, if required, make findings of fact
and conclusions of law. The master may submit a draft of the report
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to counsel for suggestions. In non-jury cases, a party may serve
objections within ten days of service of the report; the court must
accept fact findings unless clearly erroneous but may accept, reject, or
modify the report. In jury cases, the master’s findings are admissible
in evidence. The parties may stipulate that a master's findings of fact
shall be final, in which case only questions of law remain open for
consideration by the court.

d. Compensation

The judge fixes the compensation to be paid the master (other than
a magistrate judge) and charges the parties.

C. Procedures for Prisoner/Pro Se Cases
1. General

Parties in the federal courts may plead and conduct their cases
personally or by counsel. 28 US.C. § 1654. In addition, indigent
plaintiffs are entitled to commence an action without prepayment of
fees. 28 U.S.C. § 1915(a). Pro se litigation represents a large proportion
of the dockets of many federal courts and creates particular manage-
ment difficulties. Not all pro se litigants are plaintiffs; in some civil
cases, defendants will appear without counsel and present similar
problems for the court.

2. Securing Counsel for Pro Se Plaintiffs

Certain provisions of law (28 U.S.C. § 1915(d) and Title VII, 42 U.S.C.
§ 2000e-5(f)(1)) have been construed to impose an obligation on the
court to attempt to find counsel for an indigent pro se plaintiff. Note
that section 1915(d) authorizes the court to dismiss the action "if
satisfied that [it] is frivolous or malicious.” Because no public funds are
available (except under the Criminal Justice Act, 18 U.5.C. § 3006A for
representation of habeas corpus petitioners), this can present substan-
tial difficulty. Regardiess of the lack of funds, however, and whether
appointment is technically required, many judges attempt to find
counsel because the need to protect the rights of an unrepresented
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party not only places additional burdens on a judge but generally will
also be better met by counsel, Even if attorneys are unwilling to take
full responsibility for litigating a case, they may be willing to counsel
the plaintiff, and such advice not infrequently leads to settlement. Such
plaintiffs will often be satisfied simply with an opportunity to tell their
grievance to a judge, even without a trial, and to know that the judge
has considered it, even if no relief is granted. The court should call on
resources locally available. Some courts and some bar associations have
pro bono panels, and certain cases may be accepted by attorneys
interested in pro bono work. Sometimes, consolidating related pro se
cases can make the litigation of sufficient public interest to attract
counsel.

3. Management of Pro Se Litigation

Techniques appropriate for the management of pro se litigation vary
from case to case and may be affected by special procedures in place
in a district court for such cases. Many courts, for example, have pro
se law clerks to screen these cases; some have special rules governing
the assignment of successive cases brought by a pro se litigant.

Consider

» reviewing the pleadings with care as soon as they are filed; if
pleadings fail to meet technical requirements, the plaintiff must
be informed and given an opportunity to cure defects;

Actions brought by pro se litigants must be liberally
construed and generally may not be dismissed before
service unless legally frivolous. However, sanctions may be
imposed on vexatious litigants, including an order direct-
ing the clerk to file no further documents without prior
court order.

* checking promptly for threshold issues, such as subject matter
and personal jurisdiction, venue, and exhaustion of administra-
tive remedies where applicable (see 42 U.5.C. § 1997e(a)(2); 28
C.ER. §§ 542.0-542.16);

» consolidating related cases, such as cases involving similar
claims arising in the same institution;
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intervening early in the case to determine the facts in dispute
and explore the possibilities of an agreed resolution; calling in
representatives of the defendants, such as the plaintiff's super-
visor or a prison official, to sort out the dispute (where the
plaintiff is incarcerated, conferences can be conducted by tele-
phone);

entering a procedural order to assure that the case mowves to
prompt resolution: setting dates for cut off of discovery, for
submission by the defendant of all relevant records and docu-
ments, and, in appropriate cases, for the filing of a motion for
summary judgment and the response;

Because the relevant facts usually are in the defendant’s
control, early disclosure will facilitate resolution of the
action. Since many of these cases will be defended by the
same office of the state’s attorney, consider establishing a
standard procedure to let that office know what s ex-
pected.

using a mediator to make a prompt informal investigation of the
facts with a view to identifying the problem and finding a
resolution;

Such cases are often the result of misunderstanding, e.g.,
an unexplained employment decision or a temporary
prison condition, which can be clarified, explained, and
resolved outside of conventional litigation channels.

using a magistrate judge to conduct in-prison hearings on
prisoner petitions, where security considerations permit and it
is otherwise appropriate, and submit recommended findings of
fact and a disposition. (See 28 U.5.C. § 636(b)(1)(B): authority
to hear “prisoner petitions challenging conditions of confine-
ment.")

Holding in-prison hearings demonstrates the court’s com-
mitment to providing a forum for colorable cases while
informing inmates that filing a petition will not automati-
cally give them an outing.
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D. Management of Expert Evidence
1. General

Experts are used in civil litigation with increasing frequency to testify
on a variety of subjects: economic, scientific, technelogicai, medical,
and legal. Persons with qualifications across a broad spectrum of
disciplines and experience may qualify as experts. 5o qualified, their
forensic purpose is to "assist the trier of fact to understand the evidence
or to determine a fact in issue” (Fed. R. Evid. 702). Because the subject
matter of expert evidence is frequently unfamiliar to judges and jurors,
management is more difficult and complex than usual, but also more
important to ensure that only admissible expert evidence will be
received and that it will be properly used at trial. (This section
supplements the discussion concerning expert evidencein §1, § D, on
p.29, and §11, 1 A, on p. 41.)

2. Pretrial Stage

Effective management of expert evidence begins at the pretrial stage.
Rules 16(c){4), (€)(5), ()10}, and (c)(11) authorize requiring identifi-
cation of witnesses and documents, avoiding unnecessary or cumula-
tive evidence, adopting special procedures for cases presenting difficul-
ties or complexity, and taking other action to aid in the disposition of
the case. (See Manual for Complex Litigation 2d § 21.481 for a
discussion of discovery into expert opinions.)

Consider

» requiring identification of expert witnesses at an early Rule 16
conference to further the process of defining and narrowing
issues, focus discovery, and facilitate settlement;

In cases where expert evidence is the predicate of the claim
{e.g., medical malpractice), identification of an expert
qualified to supply such evidence may be required before
the case Is permitted to proceed.

» setting deadlines for mutual disclosure of expert reports or
narrative statements of testimony, underlying data, and cur-
ricula vitae in appropriate sequence;

Manual for Litigation Management and Cost & Delay Reduction 59



&0

While Rule 26(b)(4) now provides for interrogatories to
obtain the expert’s facts and opinions, pre-deposition
exchanges of the proposed testimony and access to
underlying data may be more efficient and can even make
the depaosition unnecessary.

excluding undisclosed experts and evidence from the trial;

Few things are more disruptive at trial than the appearance
of undisclosed experts or the offer of expert evidence at
variance with prior testimony or reports.

establishing a procedure for discovery (including ground rules
for time, place, and payment of costs and fees) to avoid the
cumbersome procedure under Rule 26(b)(4);

providing for video depositions, including cross-examination,
to avoid the need for expert witnesses to appear at trial;
having counsel identify specifically those parts of the opposing
experts’ reports and testimony with which they disagree and
those parts that are not disputed;

exploring the possibility of joint expert reports;

attempting to identify the specific bases for the differences
between opposing experts.

The utility of expert evidence can be enhanced, and issues
can be more easily decided, if the basis for the difference
between opposing expert evidence, not merely the differ-
ence, isidentified as early in the pretrial process as possible.
This may be done by determining whether the experts’
disagreement is over data, interpretation of data, factual
or other underlying assumptions, applicable theories, risk
assessments, or policy choices.

+ using confidentiality orders to protect information produced

from further dissemination (see Manual for Complex Litigation
2d § 41.36 for sample confidentiality order; Form 9).

Confidentiality orders can expedite and simplify discovery
of sensitive matters, but they can also raise issues concemn-
ing future release of data from protection.

Manual for Litigation Management and Cost & Delay Reduction



3. Final Pretrial

Where expert evidence is anticipated at the trial, the final pretrial
conference should address issues and potential problems related to
such evidence, particularly rulings under Fed. R. Evid. 104(a) on expert
qualifications and the admissibility of expert evidence. (See discussion
of pretrial conferences at §1, | D, on p. 29.)

The admissibility of expert evidence is much litigated, and
a8 substantial body of appellate law is evolving with
variations from circuit to circuit. Though admissibility is a
guestion’ of law for the judge, where the line is drawn
between questions going to admissibility and questions
going to weight and credibility is in flux, and circuit
decisions should be consulted,

Distinguish rulings on admissibility under Fed. R. Evid.
104(a) from motions for summary judgment under Rule
56; ordinarily an evidentiary ruling should not be regarded
as the vehicle for adjudicating a claim or defense, unless
it is clear that no admissible evidence can be offered.

4, Trial

If expert testimony is to “assist the trier of fact to understand the
evidence or determine a fact in issue” (Fed. R, Evid. 702), the trial
should be managed so as to enhance the trier of fact's comprehension.

Consider

= having a tutorial for the jury or the judge before the trial begins,
conducted by a neutral expert or experts chosen by the parties
to explain fundamentals of complex scientific or technical
matters;

* having experts testify back to back to facilitate clarification of
the extent and basis for their disagreement (if not previously
established, see § 3, supra);

* using narrative written statemnents or reports for presentation of
experts’ direct testimony (see § II, § B, on p. 45).
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5. Court-Appointed Experts

Fed. R. Evid. 706 provides a detailed procedure for selection, appoint-
ment, assignment of duties, discovery, report submission, and compen-
sation of court-appointed experts. That procedure, however, does not
preclude other approaches to the use of a court-appointed expert, either
by stipulation of the parties or in the exercise of the judge’s inherent
management power. Court-appointed experts may be used in various
ways and for various purposes; they may be witnesses, consultants,
examiners, fact finders, or researchers, among other things. It is
essential that the judge, after hearing counsel, determine in advance
of any appointment exactly what purpose the expert is to serve, how
the expert is to function, and the extent to which the expert will be
subject to discovery. The potential for what may be considered ex parte
communications needs to be addressed. Arrangements for compensa-
tion of the expert should be made in advance and should define clearly
the potential liability of the parties. (See generally Manual for Complex
Litigation 2d §§ 21.51, 21.52; T. Willging, Court-Appointed Experts
(Federal Judicial Center 1986); and §III, I B, on p. 51, re appointment
of masters).

E. Using Outside Neutrals for Dispute Resolution
1. General

a. Reference to ADR generally

Utilizing methods for the resolution of cases other than conventional
adjudication is an important aspect of litigation management. These
methods are sometimes collectively referred to as Alternative Dispute
Resolution (ADR), but no single label adequately describes the full
range of alternatives. One is settlement generally, discussed at§ [, § F
on p. 36. Another is reference by the judge to outside neutrals to help
litigants evaluate the case and narrow issues, to initiate the settlermnent
process, or to provide an advisory opinion on the merits of the case
or on its settlement value. A judge may make such a referral under a
formal program based on rules or general orders of the court, if it has
such a program, or on the judge’s initiative under ad hoc arrangements.
Such programs include:
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= Minitrials, at which representatives of the parties or a third party
hear an abbreviated version of the parties’ position and arrive
at an evaluation;

= Summary jury trials, at which mock jurors, after hearing an
abbreviated version of the case, render a mock verdict;

* Mediation, in which a neutral person attemnpts to identify the
material elements of the dispute between the parties and recom-
mends a basis for settlement. (See Forms 1, 2.)

b. Using court-based programs

Where court-based programs exist, the judge may select appropriate
cases or, if the program involves mandatory referral, rule on petitions
for exemption from participation. In making these deterrninations, the
judge needs to consider whether submission of the case would serve
the purpose of the program, primarily to reduce cost and delay. Once
a case is on the program track, the operation of the program is defined
by the local rule or general court order.

¢. Using neutrals outside of court-based programs

The judge has various options in referring cases to outside neutrals.
Whether a referral requires the parties’ consent will depend on how
extensive and burdensome the resulting proceedings are likely to be.
Referrals for evaluation, mediation, or settlement negotiations gener-
ally do not require consent, although consent is likely to increase the
chances of success. Consent is desirable for referral to a more elaborate
and structured procedure such as arbitration (even non-binding) or
minitrial. Binding arbitration clearly cannot take place without con-
sent. Circuit law should be consulted on these issues. Since no
established program parameters control these referrals, the role of the
outside neutral should be clearly defined by the judge to avoid
misunderstanding and later disputes.

2. Purposes

Referral to an outside neutral can facilitate a just resolution where
litigants are unlikely to reach a settlement on their own. Determining
whether referral is advisable depends on whether it is likely to be cost-
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effective and whether an outside neutral is the best choice.
With respect to cost-effectiveness, consider

= each party's incentives for delay;

= the ability of the court to set firm dates to keep the litigation
moving without delay;

» the relationship between the attorneys, e.g., whether they are
antagonistic, inexperienced, or unevenly matched in terms of
TES0UTCes;

= the relationship between the parties, e.g., whether they have an
ongoing business or personal association;

= whether the attorneys or their clients have unrealistic expecta-
tions.

With respect to whether an outside neutral is the best cholce, consider
= cost: unless the outside neutral serves pro bono, use of in-court
personnel will reduce the cost to the litigants; use of an outside
neutral, however, frees in-court personnel to attend to other
duties;

= credibility: input from judicial personnel will be taken seriously
by the litigants; individuals not connected with the court may,
however, be in a better position to give input without an
appearance of coercion;

= expertise: outside neutrals may be able to provide subject-matter
expertise not available in-court;

= availability: in courts with crowded dockets, outside neutrals
may be able to give more individual attention to a case, or get
to it sooner, than court personnel.

3. Specific Approaches

The types of services an outside neutral can provide vary and may
be tailored to the needs of the particular case. The judge may find
among the options listed below useful techniques for cases in which
intervention by a neutral is likely to be beneficial.

Consider;

» referral early in the litigation for an “early neutral evaluation”
by a subject-matter expert to enhance communication, identify

&4 Manual for Litigation Management and Cost & Delay Reduction



and narrow issues, structure the discovery process, and promote
settlement;
= referral for in-depth settlement discussions with a mediator to
facilitate communications and help identify the underlying
issues, evaluate the case, and develop a creative settlement
package;
o referral for an assessment of the dollar settlement value of the
Case;
This is used primarily in relatively straightforward money-
damage cases, and it may be particularly useful where
parties have unrealistic expectations.

» referral for an assessment of the judgment value of the case;

Providing the opportunity for an advisory adjudication
may be particularly helpful where vindication appears to
be important but the dollar value of the case makes trial
uneconomical.

¢ referral of commercial litigation for a minitrial at which counsel
present their best case to high-level officers of the party com-
panies and perhaps a neutral, who then meet to discuss settle-
ment;

The procedures for minitrials are usually fashioned by
mutual agreement of the litigants. Neutrals may, but need
not, participate in this process.

s referral of trial-ready cases to a summary jury trial for an advisory
jury verdict.

This is likely to result in savings only where the trial is
expected to last more than a few days.

F. Automation in Case Management
1. General

a. Computers

The capacity of computers to provide support to case management
is constantly increasing. That support is provided to the clerk’s office
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and to other court functions, but it can also be utilized by individual
judges. The nature and extent of support will vary depending on what
automation is available in the particular court. It is advisable for judges
to become aware of what their court has available, to consider how
automation can further case management, and to prepare themselves
to use it.

b. Computer training

To use available computer support, some famillarity with operating
personal computers (PCs) is necessary. Training is available to judges
from wvarious sources, both within the judiciary and without. Judges
should inquire of the court’s automation support personnel or tralning
specialist. Most judges have found that using a PC can be easily learned
without a major expenditure of time and offers substantial rewards.

2, Case Management Programs

A variety of computer-based case management programs is becoming
available for use by individual judicial officers.

a. CHASER

CHASER (chamber access to electronic records) is an automated case
management Information retrieval system for chambers. It is now
running in pilot courts and is intended to help judicial officers and
chambers staff access docket sheets, calendars, and motions informa-
tion, as well as a variety of statistical and inventory reports. It provides
access to data stored in the ICMS (integrated case management system)
Civil database in the clerk’s office. Some courts have FACER (public
access to electronic records), which can now be made to perform many
of the functions promised by CHASER. Using these systems, the trial
judge is able to determine, among other things, the status of

= all pending cases and the date of most recent activity;
« all pending motions;

s all matters under submission;

* compliance with pretrial orders and filing deadlines.
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b. Variations

Using an appropriately programmed PC in chambers, the judge and
staff will be able to access data in form useful for case management
enabling them, among other things, to

s ftrack all assigned cases;

» provide a check list for Rule 16 conferences;

e record scheduled dates for compliance;

* receive reports from the ICMS Civil database on the status of
cases and upcoming scheduled events;

» prepare reports required by the Civil Justice Reform Act on
matters submitted for six months and on three-year-old cases.

¢. Word processing programs

Word processing programs permit the judge to store materials for
ready access and modification from case to case as needed. Examples
include jury instructions and forms as well as “macros,” simple
program instructions that automate repetitive tasks and facilitate
preparation of orders and standard documents such as sentencing
reports. Software programs are available that allow text search and
retrievals using strategies employed with LExis and westLaw. Using such
software, the judge can archive jury instructions, orders, and memo-
randa for future retrieval and use.

3. Trial and Post-Trial Support

Computer technology has the potential to provide substantial sup-
port in the management of discrete cases. Some support can be derived
from equipment available within the court, primarily PCs. In addition,
attorneys in large cases will often employ advanced technology for the
handling of documents and presentation of evidence, and the judge
can derive additional management support from the use of this
equipment. The following are illustrations:

* Where the courtroom is equipped with consoles, computer-
stored documents can be accessed during trial;

* Computer-aided transcription of trial proceedings facilitates
preparation of and access to the transcript; when used in a
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computer-integrated courtroom, it provides instant access to the
transcript to all trial participants;

* (Optical scanning devices permit the copying of large volumes
of documents onto computer discs;

¢ In cases involving voluminous papers, counsel may provide the
judge with discs containing depositions and exhibits for conve-
nient storage and access.

G. Coordination with Other Courts

1. General

Coordination with other courts—both state and federal—to accom-
modate conflicting calendar obligations of attorneys and minimize
duplication and inconsistent actions where parallel litigation is pend-
ing in another court can help prevent a disruption of case management.

2, Calendar Conflicts

When confronted with an attorney's calendar conflict, the judge
should consider commonsense approaches to finding a reasonable
accommodation. Rather than assuming that the judge’s calendar
should have priority, various other relevant factors might be consid-
ered, such as which event was scheduled first, the relative urgency of
the respective matters (criminal vs. civil, injunction proceedings, etc.),
and the relative burdens on parties and on the courts in making
accommodations. Judges should also consider communicating directly
with the other judge, whether federal or state, to work out an accom-
modation. In some states, state—federal judiclal councils have estab-
lished protocols for inter-system calendar coordination.

3. Coordination of Parallel Litigation

Frequently, litigation raising the same or similar issues is brought in
different federal courts or in state and federal courts (e.g., claims for
asbestos injury by many plaintiffs against the same group of defen-
dants). On a much smaller scale, coordination may be appropriate
when a federal court remands state law claims while retaining the
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federal claims. Coordinating such litigation to avoid duplicate effort
and inconsistent outcomes should be sericusly considered. In such
situations, the judge may consult with counsel to consider the possi-
bility of coordinating calendaring, providing for common discovery,
coordinating motion practice, identifying common issues that may be
susceptible to resolution in @ common proceeding, and undertaking
coordinated or joint settlement and mediation efforts. It is important
to be alert to and prevent efforts by attorneys to manipulate multi-
forum litigation and obstruct effective litigation management. (See
Manual for Complex Litigation 2d §§ 20.123, 20.225, 21.455, 31.)
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IV. FORMS

page  form

73 Form 1: Order Regulating Jury Trial

a5 Form 2: Scheduling Order

127 Form 3: 3cheduling Order

129 Form 4: Setting for Status Form

131 Form 5: Order on Rule 16 Scheduling Conference
139 Form 6: Preparation of Pretial Orders

143 Form 7: Rule 16 Pretrial Scheduling Order

147 Form 8: Pretrial Order—Jury Case

155 Form 9: Case Management Order

1583 Form 10: Jurisdictional Checklist

185 Form 10A: Order Concerning Remowval

187 Form 11: RICO Case Statement

193 Form 12: Order Setting Status Conference

197 Form 13: Order Requiring Joint Status Report

199 Form 14: CJRA Form for Mandatory Disclosure

20 Form 15: Joint Report of Counsel Before Pretrial Conference
209 Form 16: Guidelines for Discovery, Motion Practice and Trial
223 Form 17: Procedures to Be Followed in Cases

227 Form 18: Trial Practice and Schedule

231 Form 19: Judge Cedarbaum’s Rules

235 Form 20: Instructions Regarding Pretrial Proceedings
241 Form 21: Scheduling Order

245 Form 22: Settlement Certificate

247 Form 23: Order on Discovery

253 Form 24: Interrogatories

257 Form 25: Order Regarding Discovery

261 Form 26: Scheduling Order

2865 Form 27: 3tanding Court Orders on Discovery in Civil Cases
275 Form 28: Order Regarding Discovery

279 Form 29: Order Regarding Discovery and Depositions
281 Form 30: Final Pretrial Order

285 Form 31: Scheduling Order, Trial Order

291 Form 32: Pretrial Order

293 Form 33: Final Pretrial Order

303 Form 34: DGfuideIines for Proposed Findings of Fact and Conclusions
Law

305 Form 35: Order for Pretrial Preparation
3i3 Form 36: Status Report and Final Pretrial Order Form
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Form 37:
Form 38:
Form 39:
Form 40:
Form 41:

Form 42:
Form 43:

Juror Questionnaire

Notice Regarding Jury Selection and Opening Statements
Order on Opening Statements and Trial Procedures

Civil Jury Trial Checklist

Procedure for Presentation of Direct Testimony by Written
Statement

Consent to Proceed Before a Magistrate Judge
Standard Order for Referral to Magistrate Judge
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SAMPLE FORM 1

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
Plaintiff }
)
X ) CIVIL ACTION
} NO.
)
Defendant )
)

Tentative Draft 2/26/91
Order Regulating Jury Trial
, 19

1. This case is set for trial commencing at 9:00 a.m. on

;19 (the trial date).

Other Important Dates:

[Two] weeks before the trial date/ , 19
See IlI-7, 1II-9

[One] week before the trial date/ , 19
See III-8

Two court days before the trial date/ , 19

See I-4, I11-8, V-1, VI-A-2,
VI-B-1-(b), VII-A-2
Two court days before each day of trial
See VII-B-1
Before trial commences
See VII-D-1-(b)
First Tuesday after trial date/ , 19

See 1-3
Daily during trial
See VII-B-5, VII-E-1
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2, Unless otherwise ordered after the date this order is en-
tered, Parts II-VII of this order will apply to the trial of this case.

3. If the case cannot be trled commencing on the trial date
(because of other matters on the court's docket with priority over
this case), a jury will nevertheless be selected on the trial date
and will be used for a summary jury trial on an afternoon in that
week (usually Tuesday), unless good cause is shown that a sum-
mary jury trial would not be useful in this case, Parts II-III of this
order do not apply to a summary jury trial. Instead, the summary
jury trial will be conducted on the terms and conditions stated in
Exhibit C1, unless the parties (with approval of the court) have
agreed to other terms and conditions. The parties are encouraged
to stipulate to a summary jury trial under Exhibit C2, or to propose
any other form that they consider better for this case than
Exhibit C1.

4, The court does not press parties to settle a case that they
genuinely prefer to try. If, however, this is a case destined for set-
tlement, it is in the mutual interest of the parties, as well as in the
public interest, that it be settled before the parties incur the ex-
penses of final preparations for trial. Under this order, intensified
preparations commence, at the latest, about three weeks before
the trial date. If the case is not settled by that time, the parties
and counsel are expected to make good faith efforts to determine
finally whether the case can be settled not later than two court
days before the trial date. These instructions do not mean that
the court discourages continued efforts to settle a case after the
jury has been selected. The court recognizes that developments
in trial, beginning with party assessments of the composition of
the jury, may affect demands and offers. The point the court em-
phasizes is that a settlement that occurs in the brief period of two
court days before jury selection is to commence is clear evidence
that the parties and their attorneys have deferred serious efforts
to settle, with insensitivity to the waste of public and private re-
sources and to the delay and inconvenience that their deferring
serious negotiations has caused to the parties, witnesses, and at-
torneys in other cases, as well as to the court,

74 Form TeManual for Litigation Management and Cost & Delay Reduction



Il. Aims, Incentives, and Stipulations

1. The central aim of this order is to create a set of proce-
dures tailored to fit the distinctive characteristics of this case and
“to secure the just, speedy, and inexpensive determination of
[this] action,” Fed. R. Civ. P. 1,

2. Absent planning and an explicit understanding among
counsel and the court about methods of proof, interrogation, and
argument that will or will not be used, each advocate has an in-
centive toward extremely adversary strategies and tactics. Of
course, lawyers as well as judges know that extreme adversariness
has its own downside risks. We also know, however, that pressures
to respond in kind to contentious techniques used against you are
hard to resist. Thus, when counsel expect that the court will allow
excessive adversariness, the length and cost of the trial tend to
increase. Distracting disputes over tangential matters interfere
with the court's and the jury’s understanding of material issues.
The quality of the trial deteriorates.

3. When counsel and the court plan in advance to adapt trial
procedures to the needs of the particular case, the trial is likely to
be shorter and less expensive to the parties and to the public
than it otherwise would be. Of even greater significance, the trial
is likely to be better in quality. A crisp, well-focused trial helps the
court and jury understand fully the material disputes of fact and
law. The result is more likely to be a wise and fair decision on the
merits.

4. The court encourages stipulations that will serve the aim
that

“the mode and order of interrogating witnesses and present-

ing evidence” be such as will “(1) make the interrogation and

presentation effective for the ascertainment of truth, (2)

avoid needless consumption of time, and (3) protect witnesses

from harassment or undue embarrassment,”

Fed. R. Evid. 611(a). The kinds of agreements worthy of consider-
ation include stipulations that direct testimony of some or all wit-
nesses will be taken in narrative or affidavit form (with rights of
cross-examination reserved) rather than "orally in open court” (as
is the right of each party under Fed. R. Civ. P. 43(a), absent stipu-
lation), and that evidence in affidavit form will be read to the jury
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by the witness, or by counsel or another reader with court ap-
proval. The court encourages counsel and the parties to consider
also a stipulation for shorter time limits than those the court is
likely to impose pursuant to Part III of this order.

5. By entering this order regulating trial, the court gives no-
tice regarding rules of proof and procedure it expects to apply in
the absence of stipulation and invites the parties to suggest modi-
fications and additions to Parts V-VII of this order that may more
effectively tailor this trial to the needs of this case.

Ill, Time Limits?

1. Time limits provide an incentive to make the best possible
use of the limited time allowed. If the parties are not able to agree
upon time limits for the trial of this case, the court will, after
inviting submissions from the parties, order presumptive limits,
which will be subject to medification for good cause shown.
Plainly, however, the limits that the court may order will not be as
stringent as those the parties might agree would serve their mu-
tual interests in achieving a shorter, less expensive, and better
quality trial.

2. Absent agreement of the parties to time limits approved
by the court, the court will order a presumptive limit of a speci-
fied number of hours for this trial, to be allocated equally between
opposing parties (or groups of aligned parties) unless otherwise
ordered for good cause.

3, A request for added time will be allowed only for good
cause. An explicit purpose of this provision is to create an incen-
tive for using time exclusively on issues material to disposition on
the merits.

4. In determining whether to allow a motion of any party for
an increased allotment of time, the court will take into account (a)
whether or not that party has used the time from commencement
of trial forward in a reasonable and proper way, in compliance
with all orders regulating the trial, (b) the party’s proffer with re-
spect to the way in which the added time requested would be
used and why It is essential to fair trial, and (c) any other facts the
party may wish to present in support of the motion, if deter-
mined by the court to be material. The court will be receptive to
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motions for reducing or Increasing allotted time to assure that al-
lotments are fair among the parties and adequate for developing
the evidence. Any party that makes only proper use of its time
throughout the trial is assured that an extension will be allowed if
more time is needed to present all its material and admissible evi-
dence adequately.

5. Presumptive allotments of time to a party will be stated as
a total number of hours available to that party, rather than alloca-
tions of times for particular witnesses or proceedings. Thus, each
party will be free, without a showing of good cause, to allocate
time as that party chooses among different uses—opening state-
ment, direct and cross-examination of various witnesses, closing
argument, objections, and motions—as long as the party's total al-
lotment is not exceeded.

6. Time taken to argue objections will be charged against the
time allocation of the party against whom the court rules, and will
be allocated between parties if the court rules partly for and
partly against the objecting party.

7. Not less than [two] weeks before the trial date, each
party (or group of aligned parties) shall serve on the opposing
party (ot group of aligned parties) and file its notice of direct ex-
amination (a) listing its witnesses and an estimate of the time to
be used in direct examination of each witness, (b} listing the pre-
cise pages and lines of any deposition testimony to be offered
during the case in chief, with time estimates for reading that tes-
timony into evidence, (c) affidavits of any expert witnesses
whose depositions have not been taken, fairly summarizing the
substance of their expected testimony, fully disclosing every
opinion to be expressed, and estimating the time of direct exami-
nation, and (d} listing all the exhibits it intends to offer and an es-
timate of time, if any, to be used in publishing each exhibit to the
jury. If the expected content of direct examination and exhibits
has not previously been disclosed, the notice shall include a fair
summary of the content of each direct examination and each ex-
hibit.

&. Not less than [one] week before the trial date, each
party {or group of parties) shall serve and file its notice of cross-
examination estimating time to be used in cross-examination of
each of the opposing party’s listed witnesses. If either party, after
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seeing the opposing party's notice of direct examination, pro-
poses to call additional witnesses or offer additional exhibits, it
shall, when serving and filing its notice of cross-examination,
also serve and file a supplemental notice of direct examina-
tion, including time estimates. An opposing party’s supplemental
notice of cross-examination shall be filed not later than two
court days before the trial date.

9. The parties are encouraged to confer and agree upon wit-
ness and exhibit lists and time limits for direct and cross-examina-
tion, and to file a stipulation not less than two weeks before the
trial date in lieu of the separate submissions otherwise required
by paragraphs 7 and 8.

v.

A final pretrial conference is scheduled for

, 19 , at m. (If no date and hour are

specified here, the clerk will advise the parties when the time is
set.)

V. Jury Selection

1. Not later than two court days before the trial date, the
parties shall file a list of any other persons, not appearing on wit-
ness lists, who should be identified in voir dire questions to the
jury. The list should be over-inclusive rather than under-inclusive
in case of any doubt, in order to avoid risks of loss of jurors during
trial because of acquaintance with a person whose possible rela-
tionship to the case was not made known during voir dire.

2. A jury of six and two alternates will be selected unless the
parties stipulate otherwise, with court approval.

3. It is the regular practice in this court to call a jury pool on
Monday, or on Tuesday when Monday is a holiday. Jury selection
in one or more other cases may be scheduled for the same trial
date. See Part VII-A-1, infra.

78 Form TeManual for Litigation Management and Cost & Delay Reduction



VI. Proposed Jury Instructions

A. Preliminary and Interim Instructions

1. Before testimony begins, the court will instruct the jury on
the functions and roles of the jury and of counsel in the case and
on the jury's obligations to decide the case solely on the evidence
presented, to refrain from discussing the case (with each other or
anyone else), and to avoid contact with the parties and with pub-
lished or broadcast accounts of the trial,

2. The court may also give preliminary instructions on the
law applicable to the claims and defenses in this case. The
court will offer the parties an opportunity to be heard before giv-
ing preliminary instructions of this kind. Any requests of the par-
ties for preliminary instructions shall be filed with the court not
later than two court days before the trial date.

3. If the trial lasts longer than a week and the circumstances
warrant, the court may give interim instructions from time to time
to help the jury understand proceedings.

B. Final Jury Instructions

1. The court will give the final charge orally and ordinarily
will also deliver a copy to the jury in writing. The charge will con-
sist of four components:

a. General Instructions: General instructions serve as a guide
to the jury throughout its deliberations. A draft of the court’s pro-
posed general instructions will be distributed in advance. Any ob-
jections or proposed amendments must have been filed on or be-
fore a date to be specified during trial. (
19 )

b. Special Interrogatories: The court does not expect to ask
the jury to return a general verdict. Special interrogatories request
the jury's findings on specific questions of fact. Initial requests for
questions to be included in the verdict form shall be served and
filed not later than two court days before the trial date.

c. Explanatory Instructions on the Law: Most of the ex-
planatory instructions on the law bear directly upon an identified
gquestion or questions submitted in the special interrogatories on
the verdict form. Ordinarily the court explains only those rules of
law the jury needs to understand to answer the interrogatories.
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The court does not give, along with interrogatories, the type of
instructions that are needed when the jury Is to return a general
verdict.

d. Limiting Instructions: Limiting instructions may include
instructions as to evidence received for a limited purpose or pur-
poses, or against less than all the parties in the action. If the occa-
sion for a limiting instruction can be anticipated, parties will be
expected to have their requests prepared in advance in writing. If
any evidence is received for a limited purpose, a party seeking
the benefit of a limiting instruction in the court’s final instruc-
tions will have the burden of assuring that a copy of the court’s
oral instruction is delivered to the clerk for inclusion in the final
charge, and in the case of documentary evidence, for attachment
to the exhibit, A form that may be used with exhibits is attached
to this order as "Exhibit A."

C. Jury Deliberation

Unless a stipulation to the contrary is filed, the verdict must
be unanimous and only the first six jurors selected will deliberate.
(The court encourages the parties to stipulate before jury selec-
tion that if excuses reduce the jury to five in number, they will
deliberate.)

VIl. Procedure at Trial

A. Opening Statements

1. Opening statement by plaintiff will occur promptly after
jury selection, on the trial date, unless proceedings in another
case have priority on that date.

2. Opening statement by the defendant will occur immedi-
ately after plaintiff's opening statement, unless defendant has
elected otherwise by notice filed and served not later than two
days before the trial date.

3. In a lengthy trial, the court may allow interim statements
from time to time to enable counsel to clarify issues for the jury.

B. Evidence

1. Each party shall give advance notice to the court and the
other parties, before jury selection, of the identity of all witnesses
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whose testimony (by affidavit, by deposition, or by oral testimony
in trial} it may offer during trial. Not later than two court days
before it seeks to use the testimony of any witness, or on shorter
notice for good cause shown, it shall advise the court and all other
parties of its intent to use the testimony of the witness on the
specified day. Except for good cause shown, no party shall be al-
lowed to use the testimony of a witness other than the witnesses
already listed on the filings with the court before trial com-
mences. Except for good cause shown, no party shall introduce
during direct examination documentary evidence other than
those exhibits already listed with the court and furnished to the
other parties before trial commences. These provisions with re-
gard to documentary evidence shall not apply to cross-examina-
tion.

2, Absent a showing of good cause, the court will not exercise
its discretion under Fed. R. Evid. 611(b) to allow the subject mat-
ter of the cross-examination to extend beyond the subject matter
of the direct examination and matters affecting the credibility of
the witness. A showing of good cause will also be required if the
subject matter of the redirect is to be allowed to extend beyond
matters covered on cross-examination. That a witness has come
from a distance or will be unavailable later in the trial may be
found to constitute good cause to allow a party to treat him or her
as its witness during what would otherwise be cross-examination,
and to extend the examination beyond the scope of direct.
Absent a showing of special cause, examination of a witness
shall not proceed beyond one redirect and one re-cross.

3. Use of Depositions at Trial: Except for good cause shown
no deposition testimony shall be introduced as direct examina-
tion, or during oral direct examination, other than those pages or
portions thereof noted in previous filings with the court. This lim-
itation shall not apply to the use of deposition testimony in cross-
examination.

4. Stipulations may be read at any time, unless otherwise or-
dered in a particular instance upon a showing of good cause.

5. At least one-half hour before commencement of trial each
day, counsel shall furnish the court reporter with a copy of any
document from which counsel intends to read that day, except
depositions to be read by two people in guestion and answer
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form. Documents to be used during cross-examination are ex-
cepted.

6. Whenever a single person is reading deposition testimony,
in order to enable jurors and the reporter to understand clearly,
the reader will say “question” before each question is read and
"answer” before each answer is read.

7. All documents or other non-testimonial evidence that will
be admitted against at least one party without objection will be
pre-marked as numbered exhibits. To effect the pre-marking and
to avoid duplicative numbering, each of the parties will assign
consecutive numbers to these documents, as follows: plaintiff, 1-
500; defendant 501-999. The term “Exhibits” shall be used only
for documents or objects that are to be received without objection
or have been received in evidence over objection.

8. The term "marked items” will be used for documents and
other items, referred to in the proceedings, that are not exhibits.
A lettering system will be used by each of the parties to pre-mark
as “marked items,” for identification purposes, each piece of non-
testimonial evidence it will offer to which objection has been
made by the party against whom the document is sought to be
admitted. The clerk will supply the parties with stickers to be used
in pre-marking documents and other non-testimonial evidence,
either as agreed exhibits or, for identification purposes, as marked
items.

9. Counsel have the court’s permission at all times to inter-
rupt proceedings merely to object or move to strike. Counsel
need not state the ground(s) of objection unless the court asks for
the ground(s), but counsel may without invitation by the court
state the ground(s) merely by reference to a rule designated by
number, among the Federal Rules of Evidence. Also, unless oth-
erwise ordered (as may be done, for example, when the court in-
terrupts to sustain an objection because there are obvious, valid
grounds), counsel may state the grounds in customary legal jargon
(e.g., "hearsay,” "Irrelevant,” “lack of essential foundation"”).
Counsel are not to go beyond a bare statement of the ground(s);
supporting or opposing arguments will not be stated in the hear-
ing of the jury without the court's permission.

10. Offers of proof will ordinarily be received only after the
jury has been excused for a recess or for the day.
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11. Conferences out of the hearing of the jury will be held
to a minimum. They will never occur at the beginning of a
court day unless that timing is unavoidable. When the court
has directed jurors to be present at a designated hour, counsel ask-
ing for a conference out of the hearing of the jury at that hour
will be required to show good cause why the need should not
have been anticipated so the jury could have been released early
the preceding day and why the conference cannot be deferred
until the end of the current day, or at least until the next recess.

12. Short conferences out of the hearing of the jury may be
held at the side bar farthest from the jury box. The jury will be
sent to the jury room if a more extended conference out of their
hearing is required.

13. The objection of interrogating counsel to an answer that
is non-responsive will usually be sustained. Objections by other
counsel solely on the ground that an answer is non-responsive
will usually be overruled. Sustaining such an objection is likely to
lead to a new question that elicits exactly the same information as
was stated in the stricken answer, and time is wasted. Of course, if
some other valid ground of objection is added, a statement that
the answer was non-responsive may be needed and appropriate
to explain why no objection was made to the question.

14, The court will not instruct a witness to “answer ves or
no” to (a) a multiple question, (b) a question that requires the
witness to make or accept an inference or characterization rather
than merely acknowledging or denying an observable fact, or (¢} a
question that is argumentative in form or in substance.

15. Questions framed to have more impact as arguments
than as requests for testimony that the witness is competent to
give are out of bounds. They will be excluded on objection and
may be excluded on the court’s initiative, without objection.

16. Ordinarily, questions asking one witness to comment on
the credibility of another are out of bounds. A lawyer who wishes
to ask such a question shall make a request out of the presence of
the jury for leave to do so.

C. Schedule

1. The court will aim for conducting this trial 9:00 a.m, to 4:00
p.m. Monday-Friday.
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2. There will be no trial of this case on the following days:
[holidays and other days specially committed].

D. Sequestration of Witnesses

If any party so requests, the following rules regarding seques-
tration will be enforced:

1. No person who is expected to testify as a witness in this
civil action shall be present in the courtroom during the presenta-
tion of evidence except as follows:

a. Professional persons engaged by a party or its counsel for
the purpose of offering testimony as witnesses having specialized
knowledge or experience may be present whenever evidence is
being received, unless otherwise ordered.

b. One representative of each party, designated by counsel
to the court in advance of the trial as that party's representative,
may be present throughout the trial.

2. A person who has testified and who is not expected to be
called again by any party may be present in the courtroom after
his or her testimony has been completed, but that person shall
not state or summarize his or her own testimony or the testimony
of others to prospective witnesses.

3. Counsel shall not state or summarize the testimony of oth-
ers to prospective witnesses (other than professional persons
within the group described in paragraph VII-D-1(a) above) and
shall not permit a prospective witness (other than a VII-D-1(a)
witness) to read transcripts of prior testimony of other witnesses.

E. Miscellaneous Matters

1. Documents filed in court during trial: A party filing a doc-
ument in court rather than in the clerk’s office must file, with the
original, a copy of the first page. All documents will be given a
docket number by the clerk.

2. Jurors may be permitted to take notes. If note taking is al-
lowed, instructions will be given in the form of Exhibit B.

United States District Judge
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EXHIBIT A

Exhibit Marking Slip

The attached document or object is Exhibit No. ‘
Instructions to the Jury:

You may consider this document or object as evidence only
with respect to any party whose name is checked below. You may
not consider this document or object as evidence with respect to
any party whose name is not checked. If any limited purpose is
set forth below then you may only consider this document or ob-
ject for that limited purpose. If no limited purpose is set forth be-
low, then you may consider this document or object for all pur-
poses as between the parties whose names are checked.

Party Limited Purpose
__ Plaintiff(s)

___ Defendant(s)
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EXHIBIT B
Instructions to Jurors on Note Taking

Ladies and Gentlemen of the Jury:

You have the permission of the court to take notes during the
evidence, the summations of attorneys at the conclusion of the
evidence, and during my instructions to you on the law.

In many courts—probably in most—jurors are not permitted to
take notes. The reasons are concerned with fear that taking notes
may cause the jury, as a whole, to be less effective In serving as a
completely fair and impartial factfinder. Because of the potential
usefulness of taking notes, you will be permitted to take notes in
this trial. However, for the purpose of protecting against the pos-
sible disadvantages that have led many courts to order that notes
not be taken, I will instruct you to observe the following limita-
tions:

1. Note taking is permitted, not required. Each of you may
take notes. No one is required to take notes.

2. Take notes sparingly. Don't try to summarize all of the
testimony. Notes are for the purpose of refreshing memory. They
are particularly helpful when dealing with measurements, times,
distances, identities, and relationships.

3. Be brief. Overindulgence in note taking may be distract-
ing, You, the jurors, must pass on the credibility of witnesses;
hence, you must observe the demeanor and appgarance of each
person on the witness stand to assist you in passing on his or her
credibility. Note taking must not distract you from that task. If you
wish to make a note, you need not sacrifice the opportunity to
make important observations. You may make your note after hav-
ing made the observation itself. Keep in mind that when you ul-
timately make a decision in a case you will rely principally upon
your eyes, your ears, and your mind, not upon your fingers.

4. Your notes are for your own private use only. Do not use
your notes, or any other juror’s notes, as authority to persuade
fellow jurors. In your deliberations, give no more and no less
weight to the views of a fellow juror just because that juror did or
did not take notes. Your notes are not official transcripts. They
are personal memory aids, just like the notes of the judge and the
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notes of the lawyers. Notes are valuable as a stimulant to your
memotry. On the other hand, you might make an error in observ-
ing, and you might make a mistake in recording what you have
seen or heard. You are not, therefore, to use your notes as author-
ity to persuade fellow jurors of what the evidence was during the
trial.

5. Do not take your notes away from court. At the end of
each day, please place your notes in the envelope which has
been provided to you. A court officer will be directed to take the
envelopes to a safe place and return them at the beginning of the
next session on this case, unopened. At the conclusion of the
case, after you have used your notes in deliberations, they will be
collected and destroyed, to protect the secrecy of your delibera-
tions.

United States District Judge
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EXHIBIT C1

6/90
UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
)
Plaintiff(s) b
)
V. ) CIVIL ACTION
) NO.
)
Defendant(s) )
)

Stipulation and Order for Summary Jury Trial

I. Statement of Aim

The aim of this stipulation and order is to facilitate settlement
of this controversy before trial and at reduced cost to the parties
and the court in both time and other resources.

Il. Stipulations

1. A Summary Jury Trial (SJT) will be held if the case is not
reached for trial on the date set.

2. Unless excused by order of court, each party (or a repre-
sentative having full settlement authority) shall attend the SJT,
and may but is not required to attend the jury selection.

lll. Procedures

1. For a two-party case, 10 jurors will be called. If none or
only one is disqualified for cause after brief voir dire, each party
will be allowed two peremptory challenges, Otherwise, each party
will be allowed one peremptory challenge. The jury will consist of
not less than five and not more than six persons. (If a case in-
volves more parties, and additional peremptories are warranted,
additional jurors will be called.)
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2. Unless excused by order of court, no later than one hour
before the SJT, counsel shall submit (jointly if they can agree,
otherwise separately) proposed verdict form(s) and instructions to
the jury (not more than 800 words, unless for good cause shown
the court has authorized longer instructions). Counsel may obtain
from the clerk copies of illustrative verdict form(s) and instruc-
tions prepared for use in other cases.

3. Before trial, counsel shall pre-mark all exhibits that are to
be offered and advise each other in detail of any objections to
admissibility of any of the proposed exhibits. All proposed ex-
hibits to which no objections are made will be received at once
immediately after the jury is selected and may be used or referred
to at any time during the §JT.

4. All evidence and arguments shall be presented through
the attorneys for the parties. The attorneys may summarize and
comment on the evidence and may summarize or quote directly
from depositions, interrogatories, requests for admissions, docu-
mentary evidence, and sworn statements of potential witnesses.
However, no witness's testimony may be referred to unless the
reference is based upon one of the products of the various dis-
covery procedures, or upon a written, sworn statement of the
witness, or upon sworn affidavit of counsel that the witness would
be called at trial and will not sign an affidavit, and that counsel has
been told the substance of the witness's proposed testimony by
the witness.

5. Plaintiff's counsel will proceed first, for 50 minutes.
Defense counsel will then proceed, for one hour. Plaintiff's coun-
sel will then have 10 minutes for rebuttal. The verdict form(s) and
the court’s instructions to the jury will be given to the jury in
writing, immediately after jury selection (before the presentations
of counsel) unless the court orders otherwise,

6. The jury will be encouraged to return a unanimous verdict
but will be instructed to return two or more separate verdicts, ac-
cording to the views of different jurors, if they have not reached
consensus after 60 minutes of deliberation. With the consent of
all parties and approval of the court, Immediately after the verdict
is received, the attorneys and parties may discuss the case in the
courtroom with any jurors who are willing to participate in such a
discussion.
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7. The proceedings will not be officially recorded. The parties
may, by agreement, arrange for a court reporter.

8. The verdict(s) of the jury are advisory, being intended as
an aid to the parties in their evaluation of the case for settlement,
and will not have any binding effect unless the parties so agree.

9. The parties shall confer after verdict with the aim of
reaching a settlement, and of course may confer for that purpose
at any earlier time. The court will participate in the conference if
the parties jointly request court participation.

10. This procedure is adapted from that described by
Honorable Thomas D. Lambros, United States District Court,
MNorthern District of Ohio, in The Summary Jury Trial and Other
Alternative Methods of Dispute Resolution, 103 F.R.D. 461 (1984},
The parties are invited to propose any modifications that might
make this procedure more useful in any way to the parties in this
case.

Attorney(s) for Plaintiff(s) Attorney(s) for Defendant(s)

Approved and so ordered:

United States District Judge
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EXHIBIT C2
6/90

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
Plaintiff(s) )]
)
V. ) CIVIL ACTION
)] NO.
)
Defendant(s) )
)

Stipulation and Order for
Binding Summary jury Trial

1. A binding summary jury trial will be held if this case is not
reached for trial on the date set.

2. After voir dire, each party shall be allowed a total of two
peremptory challenges. The jury shall consist of eight persons,
two of whom shall be alternates. The parties stipulate that a ver-
dict of five out of six jurors shall be binding.

3. Unless excused by order of the court, the parties shall
submit a joint proposed general verdict form and instructions to
the jury, jointly if they can agree, otherwise separately.

4, Before trial, counsel shall pre-mark all exhibits that are to
be offered and advise each other in detail of any objections to
admissibility of any of the proposed exhibits. All proposed ex-
hibits to which no objections are made will be received at once
immediately after the jury is selected and may be used or referred
to at any time during the trial.

5. All evidence and arguments shall be presented through
the attorneys for the parties. The attorneys may summarize and
comment on the evidence and may summarize or quote directly
from depositions, interrogatories, requests for admissions, docu-
mentary evidence and sworn statements under oath of expert
witnesses. However, no witness’ testimony may be referred to un-
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less the reference is based upon one of the products of the vari-
ous discovery procedures, or upon a sworn affidavit under oath of
an expert witness.

6. Plaintiff's counsel will proceed first, for one hour and 15
minutes. Defendants’ counsel will then proceed, for one hour and
30 minutes. Plaintiffs' counsel will then have 15 minutes for re-
buttal.

7. The jury shall conduct its deliberations and reach a verdict
in the ordinary course, as if this were a full, non-summary jury
trial. The jury shall be provided a general verdict form, allowing
for a judgment against defendants in an amount to be completed
by the jury, or judgment for defendants. The jurors shall not be
apprised of the parties’ agreement concerning the use of their
verdict as set forth in paragraph 9 below.

8. The proceedings shall be officially recorded.

9, The verdict of the jury, and the court’s judgment entered
pursuant thereto in accordance with the parties’ agreement stated
in paragraph 10 below, shall not be appealable.

10. The parties stipulate to a “lower figure” of §
and a “higher figure” of § . The parties further agree
that:

a. if the verdict is for defendants, plaintiffs recover [strike
one] nothing/the lower figure stated above;

b. if the verdict is for plaintiffs but in an amount closer to
the lower figure than to the higher figure, the case will be settled
at the lower figure;

c. If the verdict is for plaintiffs in an amount closer to the
higher figure than to the lower figure, the case will be settled at
the higher figure; and

d. if the verdict is for plaintiffs in an amount exactly halfway
between the two figures, the case will be settled at the amount of
the verdict.

Attorney(s) for Plaintiff(s) Attorney(s) for Defendant(s)

Approved and so ordered:

United States District Judge

92  Form TeManual for Litigation Management and Cost & Delay Reduction



1 Fed. R. Evid. 102 authorizes the trial judge to act to eliminate
*unjustifiable expense and delay.” Fed. R. Evid. 403 recognizes the power
and duty of the court to exclude cumulative evidence or other evidence
that takes more time than its probative value justifies. Fed. R. Evid. 611
directs the court to “"exercise reasonable control over the mode . . . of
interrogating witnesses and presenting evidence” to “avoid needless
consumption of time.” Fed. R. Civ. P. 1 expresses the aim of “just, speedy,
and inexpensive determination of every action.” The court invites the
help of counsel in causing this trial to measure up to the spirit as well as
the letter of these rules and the many precedents implementing and
underscoring them.
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SAMPLE FORM 2

IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

Plaintiff, ;
Vs, i Case No.
; TRACK:
Defendant. 3
Scheduling Order
Date Time To
Judge Clerk Total

JURY TRIAL DEMANDED___NON-JURY TRIAL___ Trial Docket___
Appearing for Plaintiff:
Appearing for Defendant:

The Following Deadlines Are Set by the Court

1. Motions to join additional parties to be filed by

2. Motions to amend pleadings to "be filed by

3.  Plaintiff to submit to defendant final list of witnesses in
chief, together with addresses and brief summary of expected tes-
timony where witness has not already been deposed*

Submission of expert witness(es)

4. Defendant to submit to plaintiff final list of witnesses in
chief, together with addresses and brief summary of expected tes-
timony where witness has not already been deposed*

Submission of expert witness(es)

3. Plaintiff to submit to defendant final exhibit list (if ex-
hibit is non-documentary, a photograph or brief description
thereof sufficient to advise defendant of what is intended will
suffice)*
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6. Defendant to submit parties’ final exhibit list (if exhibit
is non-documentary, a photograph or brief description thereof
sufficient to advise plaintiff of what is intended will suffice)*

7.  Discovery to be completed by . (May not be
extended except by court order pursuant to Local Court Rule 14.)
8.  Plaintiff's final contentions to be submitted to defendan-
t's counsel by
9. Defendant’s final contentions to t:e submitted to plain-
tiff's counsel by
10. All dispositive motions to be filed by
11. All stipulations to be filed by
12, Motions in limine to be filed by
13. Requested jury instructions to be submitted on or before

14, Joint statement of case to be submitted on or before

15. Requested voir dire to be submitted by

16. Trial briefs to be filed by

17. NON-JURY CASES ONLY: Proposed findings and cnnciu-
sions of law to be submitted no later than

18. Any objections to the above trial submissions to be filed
five days thereafter.

19. Final pretrial order approved by all counsel to be submit-
ted to the court by

20. Plaintiff's counsel is directed tn initiate settlement dis-
cussions with defendant and report status of
such discussions to the court no later than

21, Supplemental status conference to be set

22 Final pretrial to be set

23, This case is hereby assigned to the special management
track [,

A joint specialized case management plan shall be filed by
and include the following topics: (a)
identification of lead and liaison counsel and the responsibilities
of each; (b) suggestions for maintaining confidentiality; (c) a de-
scription of, and the sequence of, discovery to be had under rele-
vant provisions of the Federal Rules of Civil Procedure; (d) in class
action cases, a proposed timetable for class issue discovery,
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briefing, and hearing; (e) a timetable for the filing and service of
dispositive motions under Fed. R. Civ. P. 12 and/or Fed. R. Civ. P.
56; (f) proposals relating to the addition of parties, bifurcation,
and special needs concerning service of process; and (g) subjects
bearing upon the administration of the case, including considera-
tion of the appointment of a special master to administer discov-
ery, resolving initial discovery disputes, identifying a custodian of
exhibits, and serving notices and court orders to multiple parties
when necessary.

24, This case is referred to mandatory arbitration under Local
Rule 43 [J.

This case is referred to consensual arbitration under Local Rule
43 0

The proposed arbitration hearing date is

The court exempts the case from arbitration .

25. This case is referred to mediation under Local Rule 46 [,

A mediation session will be held betweern

and

26. The parties consent to trial by a magistrate judge 0.

27. IT IS ORDERED that all exhibits intended to be offered
herein be pre-marked at least days before the commence-
ment of the trial. The clerk will supply labels for this purpose.

28, Other:

BY ORDER OF THE COURT.
» CLERK

By:

Deputy Clerk

* The exchange of witnesses required by numbers 3 and 4 above shall
be by letter with two copies of the letter of transmittal to be submitted to
the clerk of this court for filing. Except for good cause shown, no witness
shall be permitted to testify in chief for any party unless such witness'
name was listed in the letter of transmittal. The exchange of exhibits
required by numbers 5 and & above shall also be accomplished via a letter
of transmittal with a copy thereof to be furnished to the clerk for filing. If
upon receipt of such final exhibit list a party does not make written ob.
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jection thereto within five days, he is deemed to have waived all objection
to said exhibit or exhibits. If written objection is so filed, the basis of
same shall be spelled out in detail by way of brief. Further, in the event of
objection both sides shall, in the pretrial order, state the rule or rules
upon which they rely.
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Rule 14
Motions, Applications and Objections

A. Briefs. Each motion, application or objection shall set out
the specific point or points upon which the motion is brought
and shall be accompanied by a concise brief. Each party opposing
the motion, application or objection shall, within 15 days after
the same is filed, file with the clerk and serve upon all other par-
ties a response which shall be supported by a concise brief. Any
motion, application or objection which is not opposed within 15
days, as set out above, shall be deemed confessed. The court may,
in its discretion, shorten or lengthen the time in which to re-
spond. The original and one copy of each motion, application or
objection shall be deposited with the clerk. No brief shall be sub-
mitted which is longer than 25 typewritten pages without special
permission of the court. Reply and supplemental briefs are not
encouraged and may be filed only upon application and leave of
court. They shall be limited to 10 pages in length unless otherwise
authorized by the court. Oral arguments on motions, applications
or objections will not be conducted unless ordered by the court.

B, Summary Judgment Motions. The brief in support of a
motion for summary judgment (or partial summary judgment) shall
begin with a section that contains a concise statement of material
facts as to which movant contends no genuine issue exists. The
facts shall be numbered and shall refer with particularity to those
portions of the record upon which movant relies, The brief in
opposition to a motion for summary judgment (or partial summary
judgment) shall begin with a section which contains a concise
statement of material facts as to which the party contends a gen-
uine issue exists. Each fact in dispute shall be numbered, shall re-
fer with particularity to those portions of the record upon which
the opposing party relies, and, if applicable, shall state the num-
ber of the movant's fact that is disputed. All material facts set
forth in the statement of the movant shall be deemed admitted
for the purpose of summary judgment unless specifically contro-
verted by the statement of the opposing party.

C. Motions Not Requiring Briefs. No brief is required by ei-
ther movant or respondent unless otherwise directed by the
court, with respect to the following motions:
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1. for extension of time for the performance of an act re-
quired or allowed to be done, provided request therefor is made
before the expiration of the period originally prescribed, or as ex-
tended by previous orders;

2. to continue a pretrial conference, hearing or motion, or
the trial of an action;

3. to amend pleadings;

4, to file supplemental pleadings;

5. to appoint next friend or guardian ad litem;

6. for substitution of parties; and

7. motions to compel answers to interrogatories.

Any of the above motions not requiring briefs shall be accom-
panied by a proposed order stating the relief requested by said
motion.

D. Brief with Motion, Application or Objection. The clerk
shall not accept for filing any motion, application or objection re-
quiring a brief, unless accompanied by such brief, without permis-
sion of the court.

E. Conference of Attorneys with Respect to Motions or
Objections Relating to Discovery; Sanctions, With respect to all
motions or objections relating to discovery pursuant to Rules 26
through 37, Federal Rules of Civil Procedure, this court shall
refuse to hear any such motion or objection unless counsel for
movant first advises the court in writing that he has personally
met and conferred in good faith with opposing counsel, but that,
after a sincere attempt to resclve differences has been made,
they have been unable to reach an accord. However, no personal
conference shall be required where the movant's counsel repre-
sents to the court in writing that he has conferred with opposing
counsel by telephone and (1) the motion or objection arises from
failure to timely make a discovery response, or (2) distance be-
tween counsels' offices renders a personal conference infeasible.
When the locations of counsels’ offices, which will be stated with
particularity by movant, are in Oklahoma only, a personal confer-
ence is always deemed feasible as to distance. After the presenta-
tion of a discovery dispute to the court following compliance with
this rule, an award of expenses may be made or sanctions may be
imposed in accordance with Rule 37, Federal Rules of Civil
Procedure.
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F. Motions in Criminal Cases. Motions in criminal cases,
and particularly motions made pursuant to Rules 7(f}, 12, 16, 21
and 41(e), Federal Rules of Criminal Procedure, shall be in writing
and state with particularity the grounds therefor and the relief or
order sought. All such motions shall be filed with the clerk within
11 calendar days after arraignment, and a copy served upon the
United States Attorney, who shall respond within five days after
filing, unless a different time is fixed by statute or the Federal
Rules of Criminal Procedure for such motions or responses
thereto. All motions and responses thereto must be accompanied
by a concise brief citing all authorities upon which the movant or
respondent relies. The court may, however, in its discretion, order
or allow such motions or responses thereto to be filed at a time
earlier than or later than that fixed by this rule.

G. Motions to Reconsider or Overrule Orders Issued by
Judges of this District. Once a motion or application has been
presented and an order entered by a judge sitting in this district, a
motion to reconsider or overrule said order shall be presented
only to the judge entering the order or to the other active judges
sitting en banc. A unanimous vote of the other active judges sit-
ting en banc will be required to overrule such order previously
entered. The movant or applicant shall make known the action
taken by the judge to whom it was previously submitted. This
provision is intended to apply to such things as applications for
search warrants, wiretaps, pen registers and other such applica-
tions or motions which are made to a judge without a case having
been filed. It is not a means to appeal an order entered in a case,
nor is it intended to apply where a case is transferred from one
judge to another and a motion to reconsider a prior ruling is made.

H, Applications for Extensions of Time. All applications for
extension of time for the performance of an act required or al-
lowed to be done shall state:

1. the date the act is due to occur without the requested ex-
tension;

2. whether previous applications for extensions have been
made to include the number, length of extension, or other dispo-
sition of them;

3. specific reasons for such requested extension to include
an explanation why the act was not done within the originally
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allotted time;

4. whether the opposing counsel or party agrees or objects
to the requested extension; and

5. the impact, if any, on scheduled trials or other deadlines.

Such requirements shall apply to all applications to extend

the date for discovery cutoff, to file dispositive or other motions,
to amend the pleadings, to bring in new parties, and/or to con-
tinue a trial or hearing date or to extend any other schedule es-
tablished by the court or by law. All applications shall be accom-
panied by a proposed order for the court’s use if such relief is
granted.

102 Form 2+Manual for Litigation Management and Cost & Delay Reduction



Rule 17
Civil Status Conferences; Criminal Pretrial
Conferences; Management

A. Scheduling. A scheduling order shall issue in civil cases
{excepting administrative reviews and prisoner cases) within 120
days from the date of filing the complaint, in accordance with
Rule 16, Federal Rules of Civil Procedure.

B. Preparation by Counsel for Status Conference
Scheduled by the Court. Prior to the first status conference
scheduled by the court, trial counsel for each of the parties shall
confer and prepare a status report. Said report shall include, to
the extent then known, the contentions of each party and the
issues of fact and law. It will also contain a list of all exhibits, wit-
nesses, and discovery materials to the extent then known, to-
gether with estimates of time needed to complete discovery and
trial time. It shall be the duty of counsel for the plaintiff to ar-
range this conference and the duty of all counsel to jointly partic-
ipate in and facilitate it. The information exchanged shall be in-
corporated into the status report. This status report will be pre-
pared and signed jointly and filed as a single document with the
clerk of the court no later than five days prior to the status con-
ference scheduled by the court. (The status report shall conform
to the form required for final pretrial order, attached to these
rules as Appendix IV, but shall be entitled “Status Report.”)

C. Exchange of Discovery Materials.

1. Prior to the first status conference scheduled by the
court, each party shall, without awaiting a discovery request, dis-
close to all other parties:

a. the identity of any expert witness whom the party in-
tends to call, together with the expert's qualifications, a state-
ment of the substance of the expert's expected testimony, and a
summary of the grounds for the expert's opinion;

b. a general description, including the location, of all
books, documents, data, compilations, and tangible things in the
possession, custody or control of the party that are likely to bear
significantly on any claim or defense;

¢. the existence and content of any insurance agreement
under which any person or entity carrying on an insurance busi-
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ness may be liable to satisfy part or all of a judgment which may
be entered in the action or to indemnify or reimburse for pay-
ments made to satisfy the judgment;

d. exchange a privilege log separately listing each docu-
ment for which a privilege is asserted, including the date, au-
thor(s), addressee(s), general description of the subject matter,
and the specific authority for assertion of the privilege.

2. Each party is under a continuing obligation to supple-
ment or correct its disclosure if the party obtains additional infor-
mation which makes previously disclosed information Incorrect or
incomplete.

3. Every disclosure or supplementation by a party repre-
sented by an attorney shall be signed by at least one attorney of
record. A party who is not represented by an attorney shall sign
the disclosure. The signature of the attorney or party constitutes
the certification under, and is consequently governed by, the
provisions of the Federal Rules of Civil Procedure. In addition,
signing constitutes certification that the signer has read the disclo-
sure, and that to the best of the signer's knowledge, information,
and belief, formed after reasonable inquiry, the disclosure is com-
plete as of the time it was made.

4. Failure to comply with the requirements of this rule may
result in the imposition of sanctions by the court.

D. Agenda at Conference.

1. Counsel who will conduct the trial and pro se litigants
shall attend any conference required by the court. When justified
by the circumstances, the court may allow counsel to participate
in such conference by telephone. Pro se litigants and counsel shall
be prepared to discuss:

a. the streamlining of claims and/or defenses;

b. the possibility of obtaining admissions of fact and of
documents;

c. the avoidance of unnecessary proof and of cumulative
evidence;

d. the identification of witnesses and documents;

e. the possibility of settlement or use of extra-judicial pro-
cedures;

f. the disposition of any pending matters;

g. the need for adopting special procedures for managing
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of difficult or protracted litigation that may involve complex is-
sues, multiple parties, difficult legal questions, or unusual proof
problems; and

h. all other appropriate matters.

2. The court at the status conference will establish insofar

as feasible the time:

a. to join other parties and to amend the pleadings;

b. to serve and hear motions;

¢. to conduct and complete discovery; and

d. to file the submissions required by the final pretrial or-
der entered by the court, said submissions including proposed voir
dire, requested jury instructions or proposed findings of fact and
conclusions of law, witness lists, exhibit lists, trial briefs, joint pre-
liminary statements, stipulations, and hypothetical questions.

3. The court will also set if necessary or feasible the dates of
any supplemental status conferences, the date of the final pre-
trial conference, if any, and the date of trial.

E. Preparation of Status Reports, Final Pretrial Orders, and
Other Orders.

1. Unless otherwise ordered by the court, counsel for the
plaintiff, with full and timely cooperation of other counsel and
pro se parties, is responsible for preparing, obtaining approval of
all parties, and furnishing the court any status reports, pretrial or-
ders or other orders required by the court or these rules.

2, The clerk who keeps the minutes of the status confer-
ence shall have forms available substantially conforming to that
attached to these rules as Appendix V whereby the time and/for
date fixed by the court for the performance of specified duties
may be inserted. Upon request therefor, counsel will be supplied
with a copy of such form so that they may make their own nota-
tions of deadlines and of other orders prescribed by the judge
presiding over the conference. Such executed form, when ap-
proved by the court and filed, shall constitute the order of the
court as to such schedules without the necessity of filing of any
other order to the same effect. Unless otherwise directed by the
assigned judge, the form and content of a final pretrial order, con-
forming to the sample form shown at Appendix IV, attached
hereto, shall be filed by plaintiff's counsel on or before the first
day of the month that the case is scheduled for trial,
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F. Default. Failure to prepare and file a required status re-
port, failure to comply with the final pretrial order, failure to ap-
pear at a conference, appearance at a conference substantially
unprepared, or failure to participate in good faith may result in
any of the following sanctions: the striking of a pleading, a preclu-
sion order, staying the proceeding, default judgment, assessment
of expenses and fees (either against a party or the attorney indi-
vidually), or such other order as the court may deem just and ap-
propriate.

G. Criminal Case—Pretrial Conference. A pretrial confer-
ence may be held in criminal cases for the purpose of considering
such matters as will promote a fair and expeditious trial. Such con-
ference may, at the discretion of the court, be conducted by a
magistrate judge, as provided in Rule 39(B)(2) hereof.

H. Criminal Case—S5tipulations—Exhibits. Consistent with
the applicable Federal Rules of Criminal Procedure, and whenever
it can be done without viclating or jeopardizing the constitutional
rights of the defendant in any criminal case, stipulations should
be made at or prior to the pretrial conference with respect to the
undisputed facts and the authenticity of documents. Each instru-
ment which it is anticipated may be offered in evidence by either
side (or photostatic copy of such instrument, if agreeable), should
be marked with an exhibit number prior to the trial.

I. Settlement Conferences. The court may upon its own
motion or at the request of any of the parties order a settlement
conference at a time and place to be fixed by the court. A magis-
trate or a district judge other than the judge assigned to the case,
to be known as the settlement conference judge, shall conduct it.
The lead attorney who will try the case for each party shall ap-
pear, and shall be accompanied by one with full settlement au-
thority. The latter will be the parties if natural persons, or repre-
sentatives of parties which are not natural persons, but may not
be counsel (except in-house counsel) or a person who is not di-
rectly and actively associated with the party or parties. Other in-
terested parties such as insurers or indemnitor shall attend and are
subject to the provisions of this rule. Only the settlement confer-
ence judge may excuse attendance by any attorney, party or par-
ty's representative. The parties, their representatives and attor-
neys are required to be completely candid with the settlement
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conference judge so that he may properly guide settlement dis-
cussions, and the failure to attend a settlement conference or the
refusal to cooperate fully may result in Imposition of sanctions
mentioned in paragraph E of this rule. The settlement conference
judge may issue such other and additional requirements of the
parties or persons having an interest in the outcome as to him
shall seem proper in order to expedite an amicable resolution of
the case. The settlement judge will not discuss the merits of the
case with the assigned judge but may discuss the status of motions
and other procedural matters and shall have the right to meet
jointly or individually with parties or persons or representatives
interested in the outcome of the case without the presence of
counsel. No statements, admissions, or conversations will, in any
form, be used in the event of subsequent trial.

J. Summary Jury Trial; Alternative Methods of Dispute
Resolution. The court may, in its discretion, set any civil case for
summary jury trial, mandatory (non-binding) arbitration (in accor-
dance with Rule 43), mediation (in accordance with Rule 46) or
other alternative method of dispute resolution as the court may
deem proper.
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Rule 18
Setting Cases for Trial

A, Trial on Merits. All civil cases which have been pretried
shall be set for trial on the merits, upon reasonable notice to
counsel of record, at times to be designated by the court.

B. En Banc. In non-jury cases of great public interest or of
first impression the court may sit and consider same en banc.

C. Notice of Requirement of Three-Judge Court. Whenever
any action or proceeding is required by Title 28 U.5.C. § 2284 to
be heard and determined by a district court of three judges, the
plaintiff shall simultaneously file with the complaint a separate
notice to the court to this effect. If the plaintiff fails to do so, ev-
ery other party shall file such notice, provided that as soon as a
notice is filed by any party, all other parties are relieved of this
obligation. The clerk shall notify the court promptly of such no-
tice.

D. Notice of Request for Class Action Determination.
Whenever any action or proceeding is commenced which in-
cludes a request that the court certify the case or proceeding as a
class action, the plaintiff shall immediately notify the judge to
whom said action is assigned of the request for class action deter-
mination. If the plaintiff fails to do so, every other party receiv-
ing notice of such suit shall so notify the judge to whom the case
is assigned, provided, however, that as soon as a notice is given by
any party the other parties are relieved of this obligation. The no-
tice herein required shall be in writing and the clerk shall
promptly notify the judge to whom the case is assigned of such
notice,

E. Notice of Bankruptcy Filing. Whenever any civil case is
interrupted by one of the parties filing bankruptcy or being filed
against as an involuntary bankrupt, counsel for the party filed
against shall notify the court within five days of the filing of said
bankruptcy by filing a formal notice in the civil case, with proof
of service to all parties.
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Rule 43
Court-Annexed Arbitration

A. Scope and Purpose of Rule. This rule governs the consen-
sual and mandatory referral of certain actions to non-binding arbi-
tratlon in accordance with 28 U.5.C. 88 651, ef seq. This rule shall
not affect Title 9 of the United 5tates Code. The purpose of this
rule is to provide an alternative mechanism for the early disposi-
tion of many civil cases and an Incentive for the just, efficient,
and economical resolution of controversies by informal proce-
dures while preserving the right to a full trial on demand.

B. Actions Subject to this Rule. Notwithstanding any provi-
sion of law to the contrary and except as otherwise provided
herein, the following actions are subject to this rule:

1. Consensual Reference to Non-Binding Arbitration.
Any civil action, including any adversary proceeding in
bankruptcy, may be referred to non-binding arbitration under this
rule, upon consent of the parties. The following is the procedure
for consent to arbitration under this rule:

a. Notice. The clerk of court shall notify the parties in all
civil cases not otherwise required to proceed to arbitration under
this rule that they may voluntarily consent to non-binding arbitra-
tion under this rule. Such notice shall be furnished the parties at
pretrial/scheduling conferences or may be included with pretrial
conference notices and instructions. Consent to arbitration under
this rule may be discussed at the pretrial/scheduling conference.
(See Appendix 1V) No party or attorney shall be prejudiced for
refusing to participate in arbitration.

b. Execution of Consent. The clerk shall not accept a con-
sent form unless it has been signed by all the parties in the case.
The plaintiff shall be responsible for securing the execution of a
consent form by the parties and for filing such form with the
clerk of court within 10 days after receipt of such form. No judge,
magistrate judge, or other court official shall attempt to persuade
or induce any party to consent to reference of a civil case not
otherwise required to participate in the arbitration program. Such
consent shall be freely and knowingly obtained.

2. Mandatory Reference to Non-Binding Arbitration. Any
of the following civil actions (excepting administrative reviews
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and prisoner cases, or any action based on an alleged violation of a
right secured by the Constitution of the United States or if juris-
diction is based in whole or in part on 28 U.S.C. § 1343) shall be
referred to mandatory non-binding arbitration:

a. Actions in which the United States is not a party and
seek relief limited to money damages not exceeding $100,000.00,
exclusive of interest and costs, and in which any claim for non-
monetary relief is determined by the assigned judge or magistrate
judge to be insubstantial.

b. Actions in which the United States is a party which

i. seek relief limited to money damages not exceeding
$100,000.00, exclusive of interest and costs, and which arise un-
der the Federal Tort Claims Act (28 U.S.C. §§ 2671, et seq.), the
Longshoremen’s and Harbor Workers Act (33 U.S.C. §§ 901, et
seq.), or under the Admiralty Act (46 U.5.C. §§ 741, ef seg.) and in-
volve no general average, or

ii. arise under the Miller Act (40 U.5.C. § 270b), with the
United States having non-monetary interest in the claim, and
seek relief limited to money damages not exceeding $100,000.00,
exclusive of interest and costs, and in which any claim of non-
monetary relief is determined by the assigned judge or magistrate
judge to be insubstantial.

¢. For purpose of this section only, and in order to make a
determination as to whether the damages are in excess of
$100,000.00, damages shall be presumed not to exceed
$100,000.00, exclusive of interest and costs, unless counsel assert-
ing such claims certify in writing before the case is referred to ar-
bitration that to the best of his or her knowledge and belief, in
good faith, the damages which may be recoverable exceed such
amount. Such certification shall be included on the status report
form. (See Appendix IV)

d. Actions which are subject to this rule except that they
include a claim for non-monetary relief shall be referred to the as-
signed judge or designated magistrate judge at the initial pre-
trial/scheduling conference or at any appropriate time thereafter
for determination of whether, for purposes of this rule the non-
monetary claim is insubstantial. That determination may be made,
in the judge's discretion, either ex parte or following consultation
with the parties.
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e. At the initial pretrial/status conference or at any appro-
priate time thereafter in any action subject to this section, the as-
signed judge or designated magistrate judge may determine, on a
motion by any party or sua sponte, that for purposes of this sec-
tion no genuine claim for damages in excess of $100,000.00 exists
and that the action is subject to mandatory arbitration. The de-
termination may be made at any hearing or conference at which
the parties are represented. In the event of such a determina-
tion, the action shall be referred to arbitration as herein provided.

C. Time for Referral.

1. Every action subject to this rule under (B)(1) shall be re-
ferred to arbitration in accordance with the procedures under this
rule after the consent form has been executed and filed.

2. Every action subject to this rule under (B}{2) shall be re-
ferred to arbitration in accordance with the procedures under this
rule at the initial pretrial/scheduling conference, except as oth-
erwise provided.

3. Prior to the initial pretrial/scheduling conference, if any
party files a motion to dismiss the complaint, motion for judgment
on the pleadings, or motion for summary judgment, the motion
shall be heard by the assigned judge and further proceedings un-
der this rule shall be deferred pending resolution of the motion
unless the parties agree otherwise, and provided, however, that
the filing of such a motion on or after the referral shall not stay
the proceedings unless the court so orders. If the action is not
dismissed or otherwise terminated as the result of the decision on
the motion, it shall be referred to arbitration. Counsel shall
promptly notify the clerk of court (arbitration deputy) and re-
ceive scheduling information.

D. Authority of Assigned Judge. Notwithstanding any provi-
sion of this rule, every action subject to this rule shall be assigned
to a judge upon filing in the normal course in accordance with
Rule 8 and the assigned judge shall have authority, in his discre-
tion, to conduct status/pretrial conferences, to refer the case for
settlement conference, to hear motions, and to supervise the ac-
tion in all other respects in accordance with these rules and the
Federal Rules of Civil Procedure notwithstanding the referral of
the action to arbitration.

E. Relief from Referral. Any party may request relief from
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the operation of this rule by filing with the court a motion for
such relief within 20 days after entry of the initial pre-
trial/scheduling order or any other order which refers the case for
arbitration unless modified by the court. Such motion shall con-
form to Rule 14(A). The assigned judge may, sua sponte or on mo-
tion, in his discretion, exempt an action from the application of
this rule where the objectives of arbitration would not be realized
because (1) the case involves complex or novel legal issues, (2}
because legal issues predominate over factual issues, or (3) for
other good cause.

F. Certification, Compensation, and Selection of
Arbitrators.

1. Certification.

a. The clerk of court shall maintain a roster of arbitrators
who shall hear and determine actions under this rule. Arbitrators
shall be selected by the court from applications submitted by or
on behalf of attorneys willing to serve. Any attorney who has
been admitted to practice for not less than five years, who has
been admitted to practice in this court, and who is determined by
the court en banc to be competent to perform the duties of an
arbitrator shall be eligible for selection. Each person shall upon se-
lection take the oath or affirmation prescribed in 28 U.S.C. § 453.

b. No person shall serve as an arbitrator in an action in
which any of the circumstances specified in 28 U.S.C. § 455 exist
or may in good faith be believed to exist.

c. Any person whose name appears on the roster main-
tained by the clerk of court may ask at any time to have his or her
name removed or, if selected to serve on a panel, decline to serve
but remain on the roster.

d. An arbitrator is an independent contractor and is subject
to the provisions of 18 U.S.C. §§ 201-211 to the same extent as
such provisions apply to a special government employee of the
executive branch. A person may not be barred from the practice
of law because such person is an arbitrator.

2. Compensation.

a. Subject to limits set by the Judicial Conference of the
United States, arbitrators shall be paid §150.00 per day or portion
of each day of hearing in which they participate as a single arbi-
trator or as a member of a panel of three arbitrators. At the time
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when the decdision of the arbitrator(s) is filed, each arbitrator shall
submit a voucher on the form prescribed by the clerk of court for
payment by the Administrative Office of the United States Courts
for compensation and transportation expenses necessarily in-
curred in the performance of their duties under this rule. Only
transportation expenses (including mileage and parking) which
have been itemized on said voucher and can be reasonably docu-
mented are reimbursable.

b. Those attorneys who are eligible for selection as arbitra-
tors and whose names appear on the roster maintained by the
clerk of court shall be exempted from the list of attorneys from
which counsel are appointed to represent indigent criminal de-
fendants pursuant to the Criminal Justice Act, 18 U.5.C. § 3006(A),
unless they request to remain eligible for such appointment or
otherwise agree to accept such appointment,

3. Selection. Whenever an action eligible for arbitration is
set for pretrial/scheduling conference or referred to arbitration
pursuant to this rule, the clerk of court shall furnish to each party
a list of 10 arbitrators whose names have been drawn at random
from the roster of arbitrators maintained in the clerk's office. The
parties shall confer for the purpose of selecting a single arbitrator
or, if all parties so request in writing, a panel of three arbitrators.

a. The process to be utilized for selecting a single arbitrator
or a panel of three in cases involving one plaintiff and one de-
fendant and in cases involving multiple plaintiffs and/or multiple
defendants when all plaintiffs and all defendants can agree among
themselves as to the selection of the arbitrators is as follows:

i. Each side shall be entitled to strike two names from
the list, plaintiff(s) to strike the first name, defendant(s) the
next, then plaintiff(s), and then defendant(s);

ii. The parties shall then select the panel from the re-
maining six names by alternately selecting one name, defen-
dant(s) to make the first choice, plaintiff(s) the second, and con-
tinuing in this fashion.

b. In cases involving multiple plaintiffs and/or multiple de-
fendants when all plaintiffs or all defendants cannot agree among
themselves as to the selection of the arbitrator(s) , then each de-
fendant and each plaintiff shall propose one name from the list
of 10 arbitrators furnished by the clerk of court until a list of at
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least six arbitrators has been selected. In instances of third-party
action, if parties cannot agree, selection shall proceed as above
between primary defendants and plaintiffs and then third-party
defendants until a list of at least six arbitrators has been selected.
If the number of plaintiffs and/or defendants is greater than 10,
then the clerk of court shall furnish a list of arbitrators which is
one greater in number than the total number of plaintiffs and/or
defendants who are to participate in the selection process;

c. At the conclusion of these processes, the parties shall
list the six names in the order selected and submit them to the
clertk of court at the time of the initial pretrial/scheduling confer-
ence or no later than 10 days from receipt by them of the original
list of 10 names if received at or after the scheduling conference.
In the event the parties fail to submit such a list within the time
provided, the clerk of the court shall make the selection of arbi-
trators at random from the original list of ten names;

d. The clerk of court shall promptly notify the person or
persons whose name or names appear as the first choice or
choices of the parties of the selection, or if no choices have been
made, the persons the clerk has selected. If any person so se-
lected is unable or unwilling to serve, the clerk shall notify the
person whose name appears next on the list. If the clerk is un-
able to select an arbitrator or constitute a panel of arbitrators from
the six selections, the process of selection under this rule shall be
completed by the parties in conjunction with instructions from
the office of the clerk (arbitration deputy).

G. Hearing Date.

1. Determination. The assigned judge or designated magis-
trate shall assist counsel of record at the initial scheduling confer-
ence (pursuant to Local Rule 17) to see that a mutually conve-
nient date for hearing is set. Normally this date shall be set prior
to the discovery cut-off date scheduled for the trial case; however,
in the discretion of the assigned judge or designated magistrate
judge, such hearing date may be set after the discovery cut-off
date. If the case is later referred to arbitration, the clerk shall
communicate with the parties to ascertain a mutually agreeable
date within the same time frame. In no event should an arbitra-
tion hearing date be within 30 days of the scheduled trial date.
No arbitration hearing under this rule shall begin later than 180
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days after the filing of an answer and no arbitration proceedings
shall, in the absence of the consent of the parties, commence un-
til 30 days after the disposition by the court of any motion to dis-
miss the complaint, motion for judgment on the pleadings, mo-
tion to join necessary parties, or motion for summary judgment, if
such motion was filed in accordance with these local rules or other
orders of the court. Both the 180 and 30-day periods may be
modified by the court for good cause shown.

2. Notification. When the requisite number of arbitrators
has agreed to serve, the assigned judge shall direct the clerk to en-
ter an order setting forth the date and time of the arbitration
hearing and the name(s) of the arbitrator(s) designated to hear
the case, and the cderk shall promptly send said order to each ar-
bitrator, counsel of record, and pro se parties, if any.

3. Continuance. This date shall not be continued except
for extreme and unanticipated emergencies as established in writ-
ing and approved by the assigned judge. The clerk of court
(arbitration deputy) must be notified immediately of any request
for or order granting continuance or other pleading, situation or
settlement of the case that would affect the hearing date. Any
continuance must be to a date certain and cleared with the clerk
of court (arbitration deputy).

4, Discovery. Critical discovery necessary for purposes of
meeting the goals of an arbitration hearing shall be completed
prior to the hearing.

5. Default of Party. Subject to the provisions of this rule,
the hearing shall proceed on the noticed date. Absence of a party
shall not be grounds for a continuance but damages shall be
awarded against an absent party only upon presentation of proof
thereof satisfactory to the arbitrator(s). Failure to appear by a per-
son required to be present or other failure to participate in good
faith may constitute a default in accordance with Local Rule 17(E).
In such instances, the hearing shall proceed and the arbitrator(s)
shall enter an award. Upon a report of absence or other noncom-
pliance with this rule, or, on the motion of opposing counsel, ap-
propriate action may be taken by the court.

H. Joint Stipulations Arbitration Summary. Ten days prior
to the hearing, the parties shall submit to the arbitrator(s) as-
signed to a particular action and to the clerk of court (arbitration
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deputy) a joint statement containing all facts and legal issues that
(a) are not in dispute and (b) are in dispute. In addition, each
party shall submit to the arbitrator(s), to opposing counsel, and to
the clerk of court (arbitration deputy), a summary of the position
of that party which includes any remaining factual issues or legal
issues in dispute and any damages requested or defenses asserted.
Each arbitration summary should not exceed five pages in length
and neither it nor the joint stipulations will be made a part of the
case file.
I. Attendance at and Conduct of Hearing.

1. In addition to lead counsel who will try the case for each
party, a person with actual settlement authority must likewise be
present for the hearing. This will be the parties if natural persons,
or representatives of parties which are not natural persons, but
may not be counsel (except in-house counsel) or a person who is
not directly or actively associated with the party or parties. Other
interested parties such as insurers or indemnifiers shall attend and
are subject to the provisions of this rule. Only the assigned judge
may excuse attendance by any attorney, party, or party's repre-
sentative.

2, Hearings are intended to last approximately two to two
and one-half hours. Counsel for each party shall have up to one
hour to communicate the highlights of his or her case. Plaintiff(s)
will be permitted to reserve a limited time for rebuttal. In the case
of multiple parties and multiple claims, adjustments are made at
the discretion of the arbitrator.

3. The hearing shall be conducted informally. All evidence
shall be presented through counsel who may incorporate argu-
ment on such evidence in his or her presentation. The Federal
Rules of Evidence shall be a guide, but shall not be binding.
Counsel may present factual representations supportable by ref-
erence to discovery materials, including depositions, stipulations,
signed statements of witnesses, or other documents or by a pro-
fessional representation that counsel personally spoke with the
witness and is repeating what the witness stated. Statements, re-
ports, and depositions may be read from, but not at undue length.
Physical evidence, including documents, may be exhibited during
a presentation.
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4, The hearing supplements the arbitration summary sub-
mitted to each arbitrator and allows the arbitrator(s) to pursue dur-
ing the hearing those points which appeared particularly perti-
nent in the summaries.

]. Transcript or Recording. A party may cause a transcript or
recording to be made of the hearing at its expense but shall, at
the request and expense of opposing party, make a copy available
to that party. In the absence of agreement of the parties, and ex-
cept as provided in this rule, no transcript of the hearing shall be
admissible in evidence at any subsequent de novo trial of the ac-
tion.

K. Place and Time of Hearing.

1. Hearings shall be held in any courtroom, hearing room,
or other room in the U.S. Courthouse or Federal Complex made
available by the clerk of court. When no such room is available,
the hearing shall be held in any location within this judicial dis-
trict assigned by the clerk in consultation with the arbitrator(s)
with consideration to the convenience of the arbitrator(s) and
the parties.

2. Unless the parties agree otherwise, hearing shall be held
during normal business hours,

L. Optional Waiver of Trial De Novo; Voluntary
Arbitration. At any time prior to the commencement of the hear-
ing, the parties may by written stipulation approved by order of
the assigned judge waive the right to a trial de novo following the
award and proceed as in voluntary arbitration. In the event of
such a stipulation, the provision of state and federal law govern-
ing review of awards rendered in voluntary arbitration shall gov-
ern,

M. Authority of Arbitrator. The arbitrator to whom an action
is referred shall have the following powers: to conduct arbitration
hearings and make reasonable rules and issue orders necessary for
the fair and efficient conduct of the hearing; to administer oaths
and affirmations if necessary; and to make awards. Any two mem-
bers of a panel shall constitute a quorum, but (unless the parties
stipulate otherwise) the concurrence of a majority of the entire
panel shall be required for any action or decision by the panel.

N. Ex Parte Communication. There shall be no ex parte
communication between an arbitrator and any counsel or any
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party on any matter concerning the action except for purposes of
scheduling or continuing the hearing.
0. Arbitration Award and Judgment.

1. Filing of Arbitration Award. The arbitrator shall file the
award with the clerk of court promptly following the close of the
hearing and in any event not more than 10 days following the
close of the hearing. The clerk shall promptly serve copies on the
parties,

2. Contents of the Award. The award shall state clearly and
concisely the name or names of the prevailing party or parties
and the party or parties against which it is rendered and the pre-
cise amount of money and other relief, if any, awarded. 1t shall be
in writing and signed by the arbitrator or by at least two members
of a panel. No member of a panel shall participate in the award
without having attended the hearing. Arbitrators are not required
to issue an opinion explaining the award. All awards shall be in
keeping with the evidence presented and the applicable law.

3. Sealing of the Award. Promptly upon the filing of the
award with the clerk, after the clerk has served copies on the par-
ties, the award shall be sealed and filed under seal. The contents
of any arbitration award made under this rule shall not be made
known to any judge who might be assigned to the case until the
district court has entered final judgment in the action or the ac-
tion has otherwise been terminated, except for purposes of
preparing the report required by section 903(b) of the Judicial
Improvements and Access to Justice Act.

4. Effect of the Award. If no party files a demand for trial
de novo within 30 days of the filing of the sealed award in accor-
dance with section P, the award will be unsealed and the clerk
shall enter judgment thereon in accordance with Rule 58 Fed. R,
Civ. P., and the judgment shall have the same force and effect as
any judgment of the court in a civil action, except that no appeal
shall lie from such judgment (any notice of appeal shall be treated
as a demand for a trial de novo if filed within 30 days of the fling
of the sealed award). Any applications for attorney's fees and
costs following the entry of judgment should be in conformity
with Local Rule 6.

P. Trial De Novo.
1. Time for Demand and Restoration to Court Docket.
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Within 30 days after the filing of the arbitration award with the
court, any party may file with the court and serve on all the par-
ties a written demand for a trial de novo. In such cases, the sealed
award shall not be unsealed, become or be filed as a judgment in
the case, and the action shall be restored to the docket of the
court and treated for all purposes as if it had not been referred to
arbitration. In such a case, any right of trial by jury that a party
otherwise would have had, as well as any place on the court cal-
endar which is no later than that which a party otherwise would
have had, are preserved and the action shall proceed in the nor-
mal manner before the assigned judge.

2. Limitation on Admission of Evidence. At a trial de
novo, the court shall not admit any evidence that there has been
an arbitration proceeding, the nature or amount of any award, or
any other matter concerning the conduct of the arbitration pro-
ceeding unless the evidence would otherwise be admissible in the
court under the Federal Rules of Evidence, or the parties have
otherwise stipulated.

3. Fees Required for Demanding Trial De Novo. Upon
making a timely demand for a trial de novo, the moving party,
other than the United States or its agencies or officers, shall, un-
less permitted to proceed in forma pauperis, deposit with the clerk
of court an amount equal to the fees for each arbitrator (§150.00)
as provided in Rule 43(F)(2).

4, Return of Deposited Fees. Upon application within 15
days of the entry of a final judgment, the sum so0 deposited shall
be returned to the party demanding the trial de novo, if

a. the party demanding the trial de novo obtains a final
judgment, exclusive of interest and costs, more favorable than the
arbitration award, or

b. the court determines that the demand for trial de novo
was made for good cause.

In the event that the moving party does not obtain a more
favorable result and the sum so deposited is not returned to the
moving party, such sum shall be paid to the Treasury of the
United States.

5. In mandatory arbitration cases only, no penalty for de-
manding a trial de novo, other than that provided in sections
(P}3) and (4), shall be assessed by the court.

Form 2eManual for Litigation Management and Cost & Delay Reduction 119



Q. Evaluation. Ongoing evaluation may be conducted by the
clerk of court in conjunction with the court’s alternative dispute
resolution committee, if established, to monitor this and other
programs to assure conformity with the stated purpose(s).
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Rule 46
Mediation

A, General Provisions,

1. Purpose. The purpose of this rule is to provide a sup-
plementary procedure to the court’s existing alternative dispute
resolution procedures. It provides for an earlier resolution of civil
disputes with resultant savings in time and costs to the litigants
and to the court without sacrificing the quality of justice to be
rendered or the right of the litigants to a full trial on all issues not
resolved through mediation.

2. Definitions. Mediation is a process in which an Impartial
person, the mediator, facilitates communication between disput-
ing parties to promote understanding, reconciliation and settle-
ment,

The mediator is an advocate for settlement and uses the medi-
ation process to help the parties fully explore any potential area
of agreement. The mediator does not serve as a judge or arbitrator
and has no authority to render any decision on any disputed issue
or to force a settlement. The parties themselves are responsible
for negotiating any resolution(s) to their dispute.

B. Certification, Qualifications and Compensation of
Mediators.

1. Certification of Mediators. The judges of this court shall
certify those persons who are eligible and qualified to serve as
mediators under this rule in such numbers as the court shall deem
appropriate. The court may withdraw certification of any mediator
at any time.

2, Lists of Certified Mediators. The clerk of court shall
appoint a mediation clerk who shall maintain a list of certified
mediators which shall be made available to counsel and the public
upon request.

3. Qualifications of Mediators.

a. An individual may be certified as a mediator if he or she;
f. has been admitted to the practice of law for at least
five years, and is a member in good standing of the bar of this
court; or
ii. is a professional mediator who would otherwise gualify
as a special master, and
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iii. is determined by the court to be competent to per-
form the duties of the mediator and has completed appropriate
training in the process as the court may from time to time deter-
mine and direct.

b. Every mediator shall take the oath or affirmation pre-
scribed by 28 U.5.C. § 453 upon qualifying as a mediator.

c. No person shall serve as a mediator in an action in
which any of the circumstances specified in 28 US.C. § 455 exist
or may in good faith be believed to exist and any mediator may be
disqualified for bias or prejudice as provided in 28 U.5.C. § 144.
The mediator has a continuing obligation of disclosure.

d. Any member of the bar who is certified and designated
as a mediator pursuant to this rule shall not for that reason be dis-
qualified from appearing or acting as counsel in any other case
pending before this court.

4. Compensation of Mediators. Unless provided pro bono,
mediators shall be compensated at the rate provided by standing
order of the court. Unless otherwise agreed to by counsel, the cost
of the mediator’s services shall be born equally by all the parties,
payable immediately upon the conclusion of the mediation ses-
sion. If settlement is not accomplished by mediation, and the case
is later concluded by trial or otherwise, the prevailing party, upon
motion, may recover as costs in the instant action fees paid to the
mediator,

C. Actions Subject to Mediation.

1. The court in its discretion, on its own motion, on the
motion of any party, or by stipulation and agreement of the par-
ties may refer any civil action, or any portion thereof, to media-
tion under this rule, except administrative reviews and prisoner
cases. The court may excuse from mediation any case arbitrated or
to be arbitrated in order to avoid unnecessary compounding of
expenses.

2. Any civil action or claim referred to mediation pursuant
to this rule may be withdrawn from mediation by application to
the assigned judge at least 10 days prior to the scheduled media-
tion session upon a determination that the case is not suitable for
mediation,
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D. Procedures for Referral, Selecting the Mediator, and
Scheduling the Mediation Session.

1. The possibility and appropriateness of mediation under
this rule shall be discussed at the initial status/scheduling confer-
ence of the case in accordance with Local Rule 17,

2. In every case in which the court determines that referral
to mediation is appropriate pursuant to section C(l) of this rule,
the court shall enter an order of referral which shall define the
window of time in which the mediation session shall be con-
ducted. The court intends that mediation under this rule occur at
the earliest practical time in an effort to encourage earlier, less
costly resolution. Referral to mediation under this rule shall not
delay or stay other proceedings unless so ordered by the court.

3. Within 10 days of the order of referral, parties are to se-
lect a mediator of their choice from a list of mediators available
from the court and submit the selection to the mediation clerk in
the court clerk's office. If no such selection is timely made or if
the parties cannot agree upon the mediator, the mediation clerk
shall make the selection. The mediation clerk shall work with the
selected mediator and counsel of record to set a mutually agree-
able date within the time prescribed by the order of referral and
an order appointing the mediator and setting the time and place
of the session shall issue.

4. Mediation sessions under this rule may be held in any
available court space or in any other suitable location agreeable to
the mediator and the parties. Consideration shall be given to the
convenience of the parties and the cost and time of travel in-
volved.

5. There shall be no continuance of a mediation session
beyond the time set in the order of referral except by order of
this court upon a showing of good cause. If any rescheduling oc-
curs within the prescribed time, the mediation clerk must be
notified and availability of the place of the hearing considered.
Any settlement prior to the scheduled mediation shall promptly
be reported to the mediator and the court.

E. The Mediation Session,

1. Memorandum for Mediation. At least two days prior to
the mediation session, each party shall provide to the mediator
and all other parties a memorandum for mediation stating the
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name and role of each person expected to attend, identity of
each person with full settlement authority, and including a con-
cise summary of the parties’ claims/defenses/counterclaims, etc.,
relief sought and contentions concerning liability and damages.
The summary shall not exceed five pages and shall not be filed in
the case or made part of the court file.

2. Attendance Required. The lead attorney who will try
the case for each party shall appear, and shall be accompanied by
one with full settlement authority. The latter will be the parties if
natural persons, or representatives of parties which are not natu-
ral persons, but may not be counsel (except in-house counsel) or a
person who is not directly or actively associated with the party or
parties, Other interested parties such as insurers or indemnitors
shall attend and are subject to the provisions of this rule. Only
the assigned judge may excuse attendance of any attorney, party
or party's representative,

3. Default. Subject to the approval of the mediator, the
mediation session may proceed in the absence of a party, who, af-
ter due notice, fails to be present. Sanctions may be imposed by
the court on any party who, absent good cause shown, fails to at-
tend or participate in the mediation session in good faith in ac-
cordance with Local Rule 17(E).

4, Good Faith Participation and the Process. Parties and
counsel commit to participate in good faith, without any time
constraints and to put forth their best efforts toward settlement.
Typically, the mediator meets initially with all parties to the dis-
pute and their counsel in joint session and then separately in
caucus. The process permits the mediator and the parties to ex-
plore the needs and interests underlying the stated positions,
generate and evaluate alternative settlement proposals or poten-
tial solutions as well as interests that may be outside the scope of
the stated controversy or which could not be addressed by judicial
actions. The parties participate In crafting a resolution of the dis-
pute.

5. Confidentiality. Mediation is regarded as a settlement
procedure and is confidential and private. No participant may dis-
close, without consent, any confidential information acquired dur-
ing mediation. There shall be no stenographic or electronic
record, e.g., audio or video, of the mediation process.
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The mediator may not be required to testify in any proceed-
ings relating to or arising out of the matter in dispute or be subject
to process requiring disclosure of confidential information or data
relating to or arising out of the matter in dispute.

6. Conclusion of the Mediation Session. The mediation
shall be concluded:

a. by resolution and settlement of the dispute by the par-
ties, or

b. by adjournment for future mediation by agreement of
the parties and the mediator, or

c. upon declaration of impasse by the mediator that future
efforts to resolve the dispute are no longer worthwhile.

If the mediation is adjourned by agreement for further media-
tion, the additional session shall be concluded within the time or-
dered by the court,

F. Mediation Report; Notice of Settlement or Trial.

1. Immediately upon conclusion of the mediation, the me-
diator shall file a mediation report with the clerk of court indicat-
ing only whether the case settled, settled in part, or that the case
did not settle.

2. In the event the parties reach an agreement to settle
the case, each lead counsel shall promptly notify the court and
promptly prepare and file the appropriate dismissal or closing pa-
pers.

3. If the mediation session does not conclude in settlement
of all the issues in the case, the case will proceed toward trial pur-
suant to the scheduling orders entered in the case.
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SAMPLE FORM 3

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS

V. CIVIL ACTION NO.

Scheduling Order

Pursuant to Rule 16 of the Federal Rules of Civil Procedure
and Local Rule CV-16, the court orders that the parties adhere to
the following deadlines:

1. A report on alternative dispute resolution in compliance
with Local Rule CV-88 shall be filed by »

2. Motions to join other parties shall be filed by

3. Motions to amend or supplement pleadings shall be filed
by

4. Parties shall designate testifying expert witnesses in accor-
dance with the following schedule. Parties asserting claims for re-
lief shall designate testifying experts by . Parties re-
sisting claims for relief shall designate their testifying experts by
. Parties asserting claims for relief shall designate
any rebuttal experts by

3. Discovery shall be completed by the parties on or before
. Counsel may by agreement continue dis-
covery beyond this deadline but there will be no intervention by
the court, except in extraordinary circumstances, after this date.
No trial setting will be vacated because of information acquired in
post-deadline discovery.

6. Dispositive motions shall be filed by

7. The parties shall file a joint notification of trial readmess
by . The notification shall include a report on any
pending motions, an estimate of the length of time needed for
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trial, and an estimate of the number of witnesses that each party
will likely call.

8. This case is set for trial on at 9:00 a.m.
The parties shall file a pretrial order that conforms with the re-
quirements of Form PT-1 contained in Appendix B to the local
rules at least 14 days before the scheduled date for trial.

Some judges in the Western District include in their schedul-
ing orders a number of explanations concerning the deadlines and
practice in that particular judge’s court. The uniform format that
we propose should in no way interfere with each judge’s decision
whether to include such additional information in their orders.
Moreover, we recognize that some cases will require modification
of the recommended format to meet particular needs that exist in
those cases. Nonetheless, we believe that the recommended for-
mat would be appropriate in the vast majority of cases.

Having assessed the current level of judicial involvement in
the pretrial process, we reject the act's assumption that more ju-
dicial involvement in the pretrial process than already exists is
necessarily better. Indiscriminate involvement of judicial officers
in planning the progress of cases is neither a necessary nor a de-
sirable means of reducing cost and delay in civil litigation.
Planning litigation strategy is the lawyer's responsibility. Lawyers
who best understand the case and their client’s needs should
have ample freedom to plan and try their own cases. The current
level of judicial involvement in the pretrial process under Rule
16, with the changes we have proposed, is all that is necessary
and appropriate.
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SAMPLE FORM 4

Setting for Status

AT Setting far Status
UNITED STATES DISTRICT COURT, NORTHERN CISTRICT OF ILLINGOIS, EASTERN DNSTRICT

g | | e |

oncsiues | El

Case
Title

. [In she fllowing box (a) Indicate the party fillng the motion, e.g., plaintf, defendant,
i gdpu;ty phln& and (b) state briefly the nature of the motion belng presented]

DOCKET ENTHY: {The balance of this form Is reserved for notations by court staff)

1) ] Jusdgment s entered as follows: {2) [®] [other docket eniny]
At the status hearing, parties to report onm the following: 1. Possibility of getciement

in the case: 2. If no possibhilicy of settlement exists, the nature and lepngth of

discovery necessary to get case ready for trial. Plaintiff is to advise all other parties

of the court's action herein and ferward a copy of the court’'s procedure guide foarchwith.

(3 Flbed motion of [use Hsting in “MOTION® bax abave].

(&) Brief In sappoet of motion due ;

(51 Answer brief to motion due . Beply to answer brief due

() = m‘* o st Bor at ;
" Status hearing [iheld Tlcontinuedto [Tt for [lresetJor at
8 Prerrial conference 1 hedd [lcontineed to set for Treset for a
® THal  Clsetfor [Cleeselfoc &t

o [CiBench mial  jury srial I:I.Huimhcbdmdnmﬁmndm._.—.llt._.___-
{11} This case [ dismissed  [lwithout [Clwith predudice and without costs [TLby spreement  [lpursaantto
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SAMPLE FORM 5
IN THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

Plaintiffs,
VS, CIVIL ACTION NO.

Defendants.

T N N N Nt N

Order on Fed. R. Civ. P. 16 5cheduling Conference

Attorneys for all the parties were present on this the
day of , 1991,

After consultation with them and pursuant to Fed. R. Civ, P.
Rule 16(b), the following scheduling order is issued:

1. Amendments to the pleadings of plaintiff(s) and defen-
dant(s), et al,, and the joinder of other parties are to be done on
or before

2. This case is set for jury selection to take place in

and the case will be tried sometime

during the month of
3. This case is set for pretrial on
4. A. Discovery, including depositions, intermgatnries filed
and answered, requests for production of documents for inspec-
tion and copying, and examination for physical or mental condi-
tion shall be completed on or before
B. Naming of witnesses, including experts Wh{} are to be
designated by name and subject matter, must be accomplished on
or before
5. Discovery Lu'mts After consideration of the nature and
size of the case, in order to reduce expense, and pursuant to
Rules 26(a), 26(c)(1-3), and 26(d) of the Federal Rules of Civil
Procedure, it is ORDERED that, absent leave of court upon motion
for good cause, discovery is ORDERED to be, and the same is
hereby LIMITED as follows:
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A. Not more than interrogatories may be
served by each party;

B. Not more than depositions in this case may
be taken by each party;

C.Not more than __ set of requests for admis-
sions may be served by each. party;

D. A request for production of documents under Rule 34
may be served by each party only two times. Subpoenas duces
tecurn to a party ordering such party to produce documents or
things at trial shall not be used to circumvent the limitations
placed on discovery hereinabove.

In applying these limits, (i) any separable part or subpart of an
interrogatory, request for production, or request for admission will
be treated as a separate request, and (ii} all parties represented by
the same counsel will be treated as a single party.

6. Discovery Conference Required. Unless a shorter time is
permitted, at least 14 days before filing a motion pursuant to Fed.
R. Civ. P. 35, a motion to determine sufficiency pursuant to Fed.
R. Civ, P, 36(a), a motion to compel pursuant to Fed. R. Civ. P. 37
(a)(2) or a motion for protective order pursuant to Fed. R. Civ. P.
26(c), counsel for the moving party shall confer with counsel for
the opposing party in a good-faith effort to resolve by agreement
the issues in dispute. Unless the motion contains (1) a
certification by the moving party that such a conference has
taken place but counsel have been unable to resolve the discov-
ery dispute, or (2) if a conference has not been held, a
certification listing what reasonable efforts have been made to
hold such a conference with the opposing party, the motion shall
be struck for failure to comply with this order.

7. Discovery Motions. Motions for protective order pursuant
to Fed. R. Civ. P. 26(c), motions to determine sufficiency pursuant
to Fed. R. Civ. P, 36(a), and motions to compel discovery pursuant
to Fed. R. Civ. P. 37(a)(2) shall be brought in a timely manner so
as to allow sufficient time for the completion of discovery accord-
ing to any schedule set for the court. Such motions shall quote in
full (1) each interrogatory question, request for admission or re-
quest for production to which the motion is addressed, or other-
wise identify specifically and succinctly the discovery to which
objection is taken or from which a protective order is sought, and

132 Manual for Litigation Management and Cost & Delay Reduction ® Form 5



(2) the response or the objection and grounds therefor, if any, as
stated by the opposing party. Unless otherwise ordered, the com-
plete transcripts or discovery papers need not be filed with the
court unless the motion cannot be fairly decided without refer-
ence to the complete original.

Unless within 11 days after the filing of a discovery motion
the opposing party files a written objection thereto, he shall be
deemed to have waived objection and the motion may be ruled
on. Every party filing an objection shall file with the objection a
separate memorandum of law, including citations of supporting
authorities and any affidavits and other documents setting forth
or evidencing facts on which the objection is based.

Motions relating to discovery which are filed prior to the pre-
trial conference will be referred to a magistrate judge. Such mo-
tions filed after the pretrial conference will be referred to the
judge.

8. Summary Judgment. Motions for summary judgment
should be filed as early as possible after completion of discovery.

9. Settlement. Early settlement negotiations are encouraged.
Compensatory damages claimed should be itemized immediately.
Minety percent of the cases filed are settled. Why not this one?

10. Local Rules. All parties are reminded that the local rules
of this district contain important requirements concerning mo-
tions to dismiss and for summary judgment, class actions, and other
matters. They are reprinted in Alabama Rules of Court (West
Publishing Co.) and Alabama Rules Annotated (The Michie
Company), but are amended from time to time, a current version
being available through the clerk. Local Rule 17 proscribes the
filing of most discovery materials.

11. Other. Counsel are reminded that the case {s to be ready
for trial at the time of the pretrial conference.

DONE at Mobile, Alabama, this the ___ day of 1991,

UNITED STATES DISTRICT JUDGE
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Order

It is ORDERED that the following special requlrements shall
prevail for pretrials before Judge

1. Counsel shall confer and shall prepare a single pruposed
pretrial order in the form attached, which must be in the court's
hands at least one full week before the pretrial hearing.

2. Counsel shall consider and make a genuine effort to stipu-
late as to the following:

A. Jurisdiction.

B. Propriety of parties, correctness of identity of legal enti-
ties, necessity for appointment of guardian ad litem, guardian, ad-
ministrator, etc., and validity of appointment if already made, cor-
rectness of designation of party as partnership, corporation or in-
dividual d/b/a trade name.

C. If the above be not agreed to, counsel shall certify the
question to the court for resolution at the conference.

3. Settlement. Prior to the conference, counsel must advise
their respective clients of counsel’s opinion with respect to the
settlement value of the case, must then discuss the settlement
possibilities with each other and at the conference be prepared
to discuss settlement potential with the court.

4. The proposed pretrial order shall contain:

A. In the caption of the joint pretrial document, a complete
listing of all parties, both plaintiff and defendant, who remain in
the case as of the date the joint pretrial document is filed. Do not
use “et al”

B. A comprehensive written statement of uncontested facts to
be read to the jury.

C. A written statement of contested facts that will explain to
the court the nature of the parties’ disputes, and

i. Whenever an alleged breach of contractual obligation is
in issue, a statement of the act(s) or omission(s) relied upon by
the party or parties asserting such breach.

ii. Whenever negligence is an issue, a statement of the
act(s) or omission(s) relied upon by the party or parties asserting
same.

iii. Whenever the meaning or interpretation of a contract
or other writing is in issue, each party shall separately state all
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facts and circumstances relied upon which serve to aid in the in-
terpretation.

iv. Whenever duress, fraud or mistake is an issue, the facts
and circumstances relied upon by the parties as constituting the
claimed duress or fraud or mistake (see Federal Rule of Civil
Procedure 9(b)) shall be specified with particularity.

v. Whenever a conspiracy is charged the party contending
same shall set forth the facts and circumstances relied upon as
constituting the conspiracy, listing the names of all conspirators
making up the conspiracy, together with a narrative of the testi-
mony of such witnesses in regard to the facts of the conspiracy.

D. The agreed triable issue or issues.

E. An estimate of the number of trial days required, exclu-
sive of jury selection time.

F. A statement indicating whether the case is a jury or non-
jury case. If a jury case, whether the jury trial is applicable to all
aspects of the case or only to certain issues, which shall be
specified.

(In jury cases, counsel shall file with the court, not later than
one week prior to the beginning of trial, copies of all proposed fury in-
structions and any special questions for voir dire examination of the jury
venire, and shall furnish opposing counsel a copy of same. In addi-
tion, all motions in limine must be filed with the court not later
than one week prior to the -beginning of trial, except with re-
spect to matters which could not have been anticipated by coun-
sel by such time.)

G. A list and description of any law or motion matters pend-
ing or contemplated.

H. If a party desires to offer deposition testimony into evi-
dence at the trial, he shall designate only those relevant portions
of same which he wishes read at trial and advise opposing counsel
of same. Opposing counsel shall then designate those relevant
portions of such deposition which he wishes to offer in evidence,
All objections to any such testimony shall be made in writing and
submitted with the joint pretrial document so that the court may
rule on such objections prior to trial.

I. Counsel shall list the names and addresses of all witnesses
who shall or who probably will be called to testify at the trial. It is
the desire of the court that such witness lists be kept to a reason-
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able minimum and additional witnesses may be added only for
good cause shown and on written motion. With respect to expert
witnesses, counsel shall furnish the court and opposing counsel
with a curriculum vitae of such experts. In addition, counsel shall
furnish the court and opposing counsel with a brief statement of
the opinion or opinions which counsel expects to elicit from such
expert. Any objections to an expert's qualifications shall be sepa-
rately set forth In the joint pretrial document,

(When an expert witness Is called to the stand, counsel will
read to such expert all his qualifications and inquire as to whether
same are correct. If correct, the next question will be relative to
the merits of the case.)

J. Whenever damages are claimed and are ascertainable, the
parties shall agree as to the amount of the ascertainable damages
and shall so state them. No further testimony will be required to
substantiate the amount thereof, The listing of such damages shall
not constitute an agreement as to the recoverability of same un-
less so stated.

K. Each party shall list and furnish counsel or all parties, for
copying and inspection, all exhibits which are to be offered in ev-
idence. All exhibits to which there are objections, shall be noted
and by whom the objection is made, setting forth the nature of
the objection, and the authority supporting same. Failure to com-
ply shall constitute a waiver of any such objection. All exhibits to
which there is no objection shall be deemed admitted. Except for
good cause shown, the court will not permit the introduction of
any exhibits unless they have been listed in the pretrial order,
with the exception of exhibits to be used solely for the purpose
of impeachment. Markers obtained from the clerk shall be at-
tached to all exhibits, and such exhibits delivered to the clerk
immediately prior to the commencement of trial.

CAVEAT: Should a party or his counsel fail to appear at the
pretrial conference and such failure Is not otherwise satisfactorily
explained to the court, the cause shall: (a) stand dismissed for fail-
ure to prosecute, if such failure occurs on the part of the plaintiff;
or (b) default judgment shall be entered if such failure occurs on
the part of the defendant.

Failure to strictly comply with this order in the form and un-
der the terms contained herein, unless previously excused, may
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result in the offending party being found in civil contempt, and
such civil contempt shall continue from day to day until compli-
ance with the order. Failure to comply within a period of five
days thereafter, and explanation satisfactory to the court not hav-
ing been given and accepted, may result in the cause being dis-
missed or default judgment being entered, whichever is appropri-
ate.

5. The pretrial order shall constitute the final statement of
the issues involved, govern the conduct of the trial, and shall con-
stitute the basis for any relief afforded by the court. However, the
pretrial order may be amended at any time by the court or on mo-
tion of a party for good cause to avoid manifest injustice.

UNITED STATES DISTRICT JUDGE
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SAMPLE FORM 6

FOR THE PURPOSES OF YOUR PREPARATION OF
SUGGESTED PRETRIAL ORDERS, IT IS RECOMMENDED
THAT YOU FOLLOW THE FOLLOWING FORMAT:

IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF ALABAMA

Style of Case (Complete)

Pretrial Order

There is no contest as to the jurisdiction of this court or as to
the correctness of the named defendant(s) or the named plain-
tiff(s).

I. Agreed Facts

(See paragraph 4A of pretrial order)

(PR S

Il. Disputed Facts

(See paragraph 4B of pretrial order)

road B

A,

In contract, fraud, negligence or conspiracy cases, set forth
the requirements of paragraphs 4B(1)(2)(3), and/or (4).
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Il. Triable Issues

1. (Not to be a restatement of the disputed facts but a catalogue
of the legal issues such as negligence, contributory negligence, as-
sumption of risk, etc.)

2

3.

(This is the most important part of the joint pretrial document
as these issues, and not the pleadings, are to govern the trial of
the case, The court wants an agreed list of triable issues, not sepa-
rate lists for each party. If any party insists on a triable Issue, it is a
triable issue until and unless the court decides otherwise at the
pretrial conference.)

IV. Trial Time

It is estimated that this case will take days to try,
exclusive of jury selection time,

V. Type of Trial
JURY NON-JURY
VI, Motions

State any outstanding motions, etc., as per paragraph F of the
pretrial order.

Vil. Depositions

List those portions of depositions to be used at trial. State any
objections. (See paragraph G of the pretrial order.)

Vill. Witnesses

1. The plaintiff expects to call the following witnesses:
A.
B.
c.
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Of the named witnesses, the following will be called as ex-
perts:

A. (listing qualifications)

B. (listing qualifications)

Defendant contests the qualifications of
(State reasons)
2. The defendant expects to call the following witnesses:

A.

B.

C.

Of the above-named witnesses, the following will be called as
experts:

A. (listing qualifications)

B. (listing qualifications)

The plaintiff contests the qualifications of
(State reasons)

IX.
(See paragraph 4.1. of pretrial order)
X. Exhibits

Attorneys are to list their exhibits numerically on the attached
list with a brief description of each exhibit. Please mark your ex-
hibits to correspond with the exhibit list.

X1,

List names of all attorneys interested in the case and attach
copies of letterheads of all interested law firms.
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Trial Date

This case is set for trial on

DONE this day of , 1990,

UNITED STATES DISTRICT JUDGE
APPROVED:

(Signature)
(Typed Name)
Attorney for Plaintiff

(Signature}
(Typed Name)
Attorney for Defendant
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SAMPLE FORM 7

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERM DISTRICT OF PENNSYLVANIA

CIVIL ACTION

NO.

Federal Rule of Civil Procedure 16 Pretrial Scheduling Order

AND NOW, TO WIT, this ____ day of
1991, IT IS ORDERED as follows:

1. All discovery shall proceed forthwith and continue in such
manner as will assure that all requests for and responses to discov-
ery will be served, noticed, and completed by g

2, All parties shall prepare and file with the clerk of court
and a copy to chambers, their pretrial memoranda in accordance
with this order and Local Rule of Civil Procedure 21(c), plus a
stipulation and statement of facts as described in Local Rule
21{d)2(b)(Z)}(A) through (E) on or before ;

3. On or before counsel for each
party shall serve upon counsel for every other party:

a. the original or a copy of each exhibit they expect to offer
at trial in furtherance of their respective contentions. Each party
shall mark its trial exhibits in advance of trial with consecutive
numbers appropriately prefixed with an identifying letter of
counsel's choice (e.g., P-1, P-2; D-1, D-2); (b) curriculum wvitae for
each expert witness expected to testify; and, (c) a specific
identification of each discovery item to be offered into evidence.

4, This case will go on the court’s trial list
COUNSEL PLEASE NOTE: This scheduling order will be the tmly
written notice counsel receive of the date this case will appear on
the court’s trial list. Counsel and all parties shall be prepared to
commence trial following the date and as soon thereafter as coun-
sel receive telephone notice that trial is to commence, Cases on
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the trial list are disposed of in a variety of unpredictable methods
(trial, dismissal, settlement, stay, etc.). For this reason it Is very
likely that your case may be called for trial out of its sequence on
the list.

5. Any party having an objection to: (a) the admissibility of
any exhibit based on authenticity; (b) the adequacy of the
qualifications of an expert witness expected to testify; or (d) the
admissibility for any reason (except relevancy) of any item of evi-
dence expected to be offered; shall set forth separately each such
objection, clearly and concisely, in their pretrial memorandum,
Such objection shall describe with particularity the ground and the
authority for the objection. Unless the court concludes at trial
that manifest injustice will result, the court can be expected to
overrule any objection offered at frial in respect to any matter
covered by (a), (b), and/or (c) above, if the court concludes that
the objection should have been made as required by this order.

6. If any party desires an "offer of proof” as to any witness or
exhibit expected to be offered, that party shall inquire of counsel
prior to trial for such information. If the inquiring party is dis-
satisfied with any offer provided, such party shall file a motion
seeking relief from the court prior to trial. The court will not inter-
rupt trial proceedings on the application of any party for an “offer of
proof.”

7. Only those exhibits, discovery items, and expert witnesses
whose qualifications have been furnished in the manner set forth
in this order, shall be considered by the court for admission into
evidence at trial, unless stipulated to by all affected parties and
approved by the court, or by order of court so as to avoid manifest
injustice.

8. Presentation of testimony by all witnesses in person in the
courtroom is preferred and expected by the court. A stipulation of
counsel that deposition testimony may be used at trial is not bind-
ing on the court. If any party expects to contend that a witness is
unavailable at the time of trial as defined in Federal Rule of Civil
Procedure 32(a)(3), and if the court rules that deposition testi-
mony may be used, the court expects use of oral or videotape de-
positions at trial of any such witness whose testimony a party be-
lieves essential to the presentation of that party's case, whether
that witness is a party, a non-party or an expert. The unavailabil-
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ity of any such witness will not be a ground to delay the com-
mencement or progress of an ongoing trial, In the event leave of
court is secured and a deposition is to be offered, the offering
party shall file with the court, prior to the commencement of the
trial, a copy of the deposition transcript, but only after all efforts
have been made to resolve objections with other counsel.
Unresolved objections shall be noted in the margin of the deposi-
tlon page(s) where a court ruling is necessary and a covering list of
such objections supplied therewith.

9. At least two days before the trial date, each party shall
submit proposed jury instructions in duplicate (one point per page)
and proposed jury interrogatories in duplicate to the court
(Chambers, Room 11614). The original shall be filed with the clerk
of the court. On the first day of trial, each party shall respond in
writing to the other’s proposed jury instructions and jury inter-
rogatories, in duplicate {one point per page). Supplemental pro-
posed jury instructions may be submitted only for good cause and
with the permission of the court. Two copies of all submissions
shall be made to chambers (Room 11614). The original shall be
filed with the clerk.

10. At the commencement of trial, the court should be sup-
plied with two copies of each exhibit, and two copies of a schedule
of exhibits which shall briefly describe each exhibit. Counsel will
be responsible for the originals of all exhibits until the case is
submitted to the jury, at which time counsel will place all exhibits
on the lectern. At the conclusion of the trial, counsel shall re-
trieve all original exhibits and preserve them for possible appeal.

11. At least two days before the trial date, each party shall
submit any special proposed voir dire questions they deem re-
quired by the clrcumstances of this particular case. The court will
conduct a general voir dire and consider the proposed special
questions of counsel at that time.

UNITED STATES DISTRICT JUDGE
(10/04/90)

1 Joint discovery schedule shall be filed with the clerk, with a copy to
chambers on or before ;
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SAMPLE FORM 8

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

VS, CIVIL ACTION NO,

Pretrial Order - Jury Case

Pursuant to Rule 16 of the Federal Rules of Civil Procedure, it
is hereby ORDERED:

1. Closure Date. Discovery in this case shall be closed as of
unless otherwise ordered by the court. Said
date, or such other date as the court may subsequently specify,
shall be referred to as the “closure date.”

2. Time for Discovery. On or before the closure date, all in-
terrogatories and requests for production must be served, and all
depositions and other discovery must be completed. No discovery
may be conducted after the closure date except by agreement of
all counsel or by order of the court. A motion for such an order
shall identify the particular discovery sought, the reasons it is
necessary, and the reasons why it was not done prior to the clo-
sure date. Nothing contained in this order shall excuse a party
from its continuing obligation, under the rules, to update re-
sponses to discovery or to respond to discovery requests made be-
fore the closure date.

3. Expert Witnesses. Any party intending to utilize the tes-
timony of an expert witness shall, upon request, disclose the
identity of such witness promptly. If the expert is retained subse-
quent to such request, disclosure shall be made immediately after
retention and before closure date. Any such witness not so disclosed
may be barred from testifying unless the court otherwise directs
for good cause shown.

4. Time for Motions. All motions, including motions to
amend pleadings, motions for leave to file counterclaims, cross
claims or third-party complaints, motions to add parties, motions
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for summary judgment, motions for judgment on the pleadings,
and motions to dismiss, shall be filed promptly after counsel dis-
covers, or should have discovered, the bases for such motions. No
motion, other than a motion to modify this order or a motion to
compel compliance with a discovery request made prior to the
closure date, may be filed after the closure date.

5. Format for Motions. Every motion and every objection to
a motion shall be accompanied by a supporting memorandum
bearing a title identifying the motion in support of or in opposi-
tion to which it is filed and setting forth the basis for the motion
or objection; the statute, rule or other provision of law pursuant
to which relief is requested and the cases and authorities relied
upon. In the case of dispositive motions (e.g., motions to dismiss or
for summary judgment) such memorandum shall include in the fol-
lowing order:

a. A table of contents page;

b. A section entitled "Pleadings” that summarizes the perti-
nent allegations and contentions of both parties as set forth in
their respective pleadings and cites the paragraph numbers of the
pleadings in which said allegations or contentions are made;

c. A section entitled “Description of Motion" that identifies
the movant(s) and the party against whom the motion is directed
and that describes the motion and the precise nature of the order
or relief sought;

d. A section entitled "Facts” that contains a clear and concise
recitation of those facts necessary to enable the reader to under-
stand the basis for the motion or objection without reviewing
other documents (whether those documents are appended to the
motion or not);

e. A section entitled “Issues” that contains a numerical list-
ing of the specific issues that the court will be required to address
in ruling on the motion;

f. A section entitled “Points and Authorities” that states and
discusses, under separately labeled headings, each argument or
contention advanced in support of or in opposition to the motion
together with citations to any authorities relied upon;

£. A table of authorities cited that includes the page numbers
on which reference is made to each authority listed; and
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h. A separate appendix consisting of photocopies of those
cases and authorities cited in the memorandum.

In addition to the aforesaid memorandum, a motion for sum-
mary judgment shall also be accompanied by a statement of
undisputed facts that concisely sets forth, in separate numbered
paragraphs, all material fact§ which the movant contends present
no genuine issue to be litigated and an objection to such a motion
shall be accompanied by a concise statement of all material facts
that the objecting party contends do present genuine issues to be
litigated. In either case, each paragraph shall cite the title, page
and/or paragraph number of the document supporting the state-
ment contained in that paragraph.

No other memoranda, supplemental memoranda or reply
memoranda shall be filed in support of or in opposition to a mo-
tion nor shall any memorandum exceed 20 pages in length with-
out leave of court.

No memoranda or other documents relating to a motion may
be filed after a hearing date has been set for the motion unless
the court otherwise orders for good cause shown. The purpose of
this provision is to prevent the court from being deluged with vo-
luminous last minute filings that it cannot review prior to argu-
ment and to prevent the unfairness to opposing counsel of being
placed In the same position. This prohibition will be strictly en-
forced.

Documents shall be submitted with 2 motion and/or memo-
randum only if the contents of the document are disputed and
necessary to decide the motion and, then, only to the extent that
references to specific portions of said documents are made in the
accompanying memorandum,

Motions shall also comply with any additional requirements
set forth in the local rules.

6. Addition of Parties. If any party iIs added to the case after
the date of this order, it shall be the duty of counsel responsible
for adding such party to serve a copy of this order upon such
party or its counsel. This order shall be binding upon such party
unless subsequently modified by the court, at the request of such
party, or otherwise,

7. Duty to Confer. Within 20 days after the closure date,
counsel for all parties shall confer and make a diligent, good faith

Form 8eManual for Litigation Management and Cost & Delay Reduction 149



effort to settle the case. Such effort shall include the presentation
of a demand by each claimant of the terms it would accept in sat-
isfaction of its claim and the presentation of an offer by each
party against whom a claim is made of what it is willing to tender
to resolve such claim. If such effort is unsuccessful, counsel shall,
at that time, make a diligent, good faith effort to:

a. Identify those facts that are disputed;

b. Identify those documents that they intend to offer as ev-
idence at trial and stipulate as to the admissibility and/or authen-
ticity of such documents; and

¢. Take whatever action is appropriate to narrow and sim-
plify the issues, avoid unnecessary proof, and expedite trial of the
case,

It shall be the duty of plaintiff's counsel to initiate this con-
ference, and it shall be the duty of other counsel to respond
promptly. If any counsel is unable to obtain the cooperation of
any other counsel, it shall be his or her duty to immediately com-
municate that fact, in writing, to the court.

8. Pretrial. Within 30 days after the closure date, each party
shall file a pretrial memorandum, a separate supplement to the
pretrial memorandum, and a certificate of counsel as described in
paragraphs 8-10.

Failure to submit the pretrial memorandum, supplement, and
certificate of counsel on or before the due date may result in the
imposition of sanctions and/or the exclusion of any evidence that
should have been disclosed in thé timely filing of the pretrial
memorandum.

9. Pretrial Memorandum. The pretrial memorandum shall
not exceed 25 pages in length and shall consist of the following
sections:

a. Parties - a list of all parties and their frial counsel.

b, Facts - a concise recitation of the relevant facts that the
party filing the memorandum is relying upon and/or intends to
prove at trial.

¢, Claims and Defenses - a brief statement of each claim for
relief andfor defense asserted by the party filing the memoran-
dum.

d. Damages - a brief and specific description of the nature,
extent and amount of all damages claimed by the party filing the
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memorandum together with a description of the manner in which
such amount was calculated.

e, Issues - a numbered list of the factual and legal issues
(including any anticipated evidentiary questions) that must be re-
solved in order to adjudicate the case.

f. Contentions and Arguments - a concise statement of the
contentions and arguments of the party filing the memorandum
together with citations to supporting authorities. Copies of any
statutes, opinions, or other authorities cited shall be affixed to the
memorandum,

g. Pending Matters - a list and description of any motions
pending or contemplated, any special issues appropriate for de-
termination in advance of trial, and any other matters that coun-
sel believe ought to be considered by the court prior to trial.

h. Estimated Time of Trial - counsel's estimate of the time
required to present his or her evidence and the time required to
litigate the entire case.

10. Supplement to Pretrial Memorandum. The supplement
to the pretrial memorandum shall consist of the following sec-
tions:

a. Expert Witnesses - a list of each expert witness that the
party filing the supplement intends to present at trial, the subject
of that expert’s testimony, and a summary of the expert's
qualifications in a form suitable for submission as an exhibit. The
court may require that such summary be used as evidence in lieu
of oral testimony as to the witnesses’ qualifications.

b. Other Witnesses - a list of all other witnesses whose testi-
mony the party filing the supplement intends to present at trial
(indicating whether such testimony will be live or by way of de-
position) and concise statements of the subjects of their testi-
maony.

c. Exhibits - two lists of all exhibits that the party filing the
Supplement intends to offer at trial. The first list shall set forth
the exhibits in sequential order (e.g., 1, 2, 3, etc. or A, B, C, etc)).
The second list shall set forth the exhibits in chronological order.
Before submitting their respective lists, counsel should confer to
eliminate duplication (i.e., exhibits that appear on both lists) to
the maximum extent possible. Plaintiff’'s exhibits shall be marked
numerically; and, in the case of groupings of related exhibits, they
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shall be marked with a number and a letter (e.g., 1A, 1B, 1C).
Defendant’s exhibits shall be marked alphabetically; and group-
ings of related exhibits shall be marked with a letter and a number
(e.g., Al, A2, A3). After the letters of the alphabet have been ex-
hausted, Defendant’s exhibits shall be marked with double letter
designations (e.g., AA, BB, CC). On or before the date fixed for
impaneling a jury, counsel for each party shall deliver to the court
a loose-leaf notebook containing all of the exhibits to be offered
by that party, marked as previously stated, and shall deliver copies
of the proposed exhibits to trial counsel for each adverse party.

d. Voir Dire Questions - a list of all questions that counsel re-
quests the court ask of prospective jurors during voir dire exami-
nation, and a list of specific topics that counsel wishes to question
prospective jurors about, directly, together with a statement of
the reasons why such inquire is necessary and why examination
by the court would be inadequate,

e. Jury Instructions - any instructions that counsel request be
included in the court’s charge to the jury. No such request will be
considered unless accompanied by citations to any authorities
supporting such proposed instructions.

11, Certificate of Counsel. The certificate of counsel shall
consist of a signed statement that counsel has fully complied with
the requirements of paragraph 6 of this order; and, it shall include
a representation that counsel has made a diligent, good faith ef-
fort to settle this action but has been unsuccessful.

12, Trial. This case shall be in order for trial at any time af-
ter the date fixed for filing pretrial memoranda. Once the case is
placed on the court’s trial calendar, counsel should be prepared to
proceed upon 24 hours notice after the calendar call. It is the
duty of counsel to maintain contact with the calendar clerk to as-
certain the status of the case from time to time.

13. Use of Recorded Testimony at Trial. Any party propos-
ing to read or play during trial evidence that has been previously
recorded (e.g., depositions, interrogatory answers, admissions,
tape recordings) shall:

a. Identify those portions of testimony that may be elimi-
nated as irrelevant, redundant or otherwise inadmissible in order
that the proceedings may be expedited by presenting only those
portions that are necessary.
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b. Furnish all opposing counsel with a specification of those
portions that are to be played no later than the time of the cal-
endar call.

¢. Confer with all opposing counsel in an effort to reach
agreement as to what portions should be read or played so that
unnecessary objections may be eliminated.

d. On the date trial commences, furnish the court with a
transcript of such evidence indicating the portions that will be of-
fered.

14. Jury Costs. In cases that are settled after a jury has been
summoned, jury costs and/or attorneys’ fees may be assessed
against one or more of the parties and/or their counsel if the
court determines the tardiness of the-settlement was due to un-
reasonable or vexatious conduct. Therefore, every effort should
be made to settle cases before that time.

BY ORDER:

Deputy Clerk

ENTER:

United States District Judge

Date:
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SAMPLE FORM 9

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF

IN RE: Civ, No.

SECURITIES MDL DOCKET NO. __

LITIGATION

THIS DOCUMENT RELATES TO:

I
I
I
I
| HON.
I
ALL CASES I
I

[Proposed]
Case Management Order No. 1

Having considered the comments and proposals of the parties
presented at the initial conference held , 1991,
the court ORDERS:

1. Pretrial Consolidation. The cases listed on Attachment A
are, until further order, consolidated for pretrial purposes. This
order does not constitute a determination that these actions
should be consolidated for trial, nor does it have the effect of
making any entity a party to an action in which it has not been
joined and served in accordance with the Federal Rules of Civil
Procedure.

a. Master Docket and File. The clerk will maintain a master
docket and case file under the style “In re Granada Partnership
Securities Litigation,” Master File Number C.A. No. H-90-0214. All
orders, pleadings, motions, and other documents will, when filed
and docketed in the master case file, be deemed filed and dock-
eted in each individual case to the extent applicable.

b. Captions; Separate Filing. Orders, pleadings, motions
and other documents will bear a caption similar to that of this or-
der. If generally applicable to all consolidated actions, they shall
include in their caption the notation that they relate to "ALL
CASES"” and be filed and docketed only in the master file.
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Documents intended to apply only to particular cases will indicate
in their caption the case number of the case(s) to which they ap-
ply, and extra copies shall be provided to the clerk to facilitate
filing and docketing both in the master file and the specified in-
dividual case files.

c. Discovery Requests and Responses. Pursuant to Fed. R
Civ. P. 5(d), discovery requests and responses will not be filed
with the court except to the extent offered in connection with a
motion under Rule 11, 12, or 56 or a motion seeking a ruling by
the court on a discovery dispute.

2. Organization of Plaintiffs’ Counsel.

a. Plaintiffs. To act on behalf of class plaintiffs the court

designates—
i. as class co-lead counsel:

ii. as an additional member of an executive committee to
act together with class co-lead counsel with respect to issues com-
mon to the class and individual actions:

b. Time Records. Counsel who anticipate seeking an award
of attorneys’ fees from the court shall comply with the directives
contained in Attachment B regarding the maintenance and filing
of contemporaneous records reflecting the services performed
and expenses incurred.

3. Service of Documents. All counsel of record in any of the
cases listed on Attachment A shall be served with a copy of each
pleading, motion, or other document filed by a party, and with a
copy of each order entered by the court.

4. Refinement of Issues.

a. Consolidated Complaint. The class action plaintiffs shall
file a single consolidated amended complaint which shall replace
the underlying complaint in each of the three class actions listed
on Attachment A by ;

b. Responsive Pleadings and Rule 12 Motions. Each de-
fendant shall have until to serve and file an answer
to the class plaintiffs’ consolidated amended complaint and the
complaint(s) in the individual action(s), and, if they desire, to
serve and file, together with all other defendants desiring to do
$0, a joint motion to dismiss (with all supporting papers and briefs)
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addressed to the class plaintiffs’ consolidated amended complaint
and the complaint(s) in the individual action(s). The class and in-

dividual plaintiffs shall have until to serve and
file a joint opposition brief (with all supporting papers). The mov-
ing defendants shall have until to serve and file a

joint reply brief (with all supporting papers) limited to discussions
of points raised in plaintiffs’ joint opposition brief which were
not fully covered in the defendants’ joint opening brief and sup-
porting papers.

c. Class Action. The class action plaintiffs will file by
their motion seeking class certification, identify-
ing the class(es) for which certification is sought, detailing the
facts on which satisfaction of the requirements of Fed. R. Civ. P,
23 is asserted, and describing what and how notice will be given to
class members. Defendants will file by any ob-
jections to class certification, specifying with particularity the fac-
tual and legal basis of their objection and identifying any facts on
which an evidentiary dispute exists. The class action plaintiffs will
file by any reply to defendants’ objections. A
hearing will thereafter be conducted by the court under Rule
23(c), at which time the parties may present extracts of deposi-
tions, interrogatories, and documentary evidence relevant to any
factual disputes. Only on a showing of good cause will a party be
permitted to call a witness to testify in person at the hearing.

d. Summary Judgment. [The calendaring of any summary
judgment motion shall be done at the first status conference held
after the determination of class certification issues.] Each defen-
dant shall have until [or __ days] to serve and file,
together with all other defendants desiring to do so, a joint mo-
tion for summary judgment (with all supporting papers and briefs)
addressed to the class plaintiffs’ consolidated amended complaint
and the complaint(s) in the individual action(s). The class and in-

dividual plaintiffs shall have until [or ___ days] to serve
and file a joint opposition brief (with all supporting papers). The
moving defendants shall have until [or ___ days] to serve

and file a joint reply brief (with all supporting papers) limited to
discussions of points ralsed in plaintiffs’ joint opposition brief
which were not fully covered in defendants’ joint opening brief
and supporting papers.
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5. Discovery.

a. Schedule. Discovery shall be conducted according to the
schedule set forth on Attachment C. All discovery on the issue of
class certification shall be completedby __

b. General Limitations. All discovery requests and re-
sponses are subject to the requirements of Fed. R. Civ. P. 26(b)(1)
and (g). Discovery shall not, without prior approval of the court:
(1) be taken of absent class members or of persons in countries
outside the United States; (2) include inquiries regarding the in-
come, assets or finances of the plaintiffs; or (3) require the plain-
tiffs to produce or answer inguiries about their income tax re-
turns. Any request for approval of such otherwise prohibited dis-
covery shall indicate why the discovery is needed and the specific
information or documents sought.

c. Confidentiality Order. See Attachment D.

d. Documents.

i. Preservation. See Attachment D.

fli. Numbering System. Counsel shall develop and use a
system for identifying by a unique number or symbol each docu-
ment produced or referred to during the course of this litigation.
All copies of the same document should ordinarily be assigned the
same identification number.

fii. Document Depositories. See Attachment E.

iv. Avoidance of Multiple Requests. Counsel shall, to the
extent possible, coordinate and consolidate their requests for
production and examination of documents to eliminate duplica-
tive requests from the same party.

e. Interrogatories. Counsel shall, to the extent possible,
combine their interrogatories to any party into a single set of
guestions. No question shall be asked that has already been an-
swered in response to interrogatories filed by another party un-
less there is reason to believe that a different answer will be
given. No contention-type interrogatories may be propounded
without prior court order upon a showing of good cause.

f. Depositions. See Attachment F.

g. Experts. All parties shall exchange lists of expert wit-
nesses expected to be called by them not later than
No party shall, in the absence of good cause shown, be permltted
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to call as an expert witness at trial any person not appearing on
such party's expert witness list.

h. Special Agreements. All parties shall be under a continu-
ing duty to make prompt disclosure to the court (and, unless ex-
cused by the court for good cause shown, to other parties) of the
existence and terms of all agreements and understandings, formal
or informal, absolute or conditional, setting or limiting their rights
or liabilities in this litigation. This obligation includes not only set-
tlements, but alse such matters as "loan receipt” and "Mary
Carter” arrangements, and insurance, indemnification, contribu-
tion, and damage-sharing agreements.

i. Discovery Previously Taken. Discovery conducted prior
to consolidation in any of the actions listed on Attachment A shall
be deemed to have been taken in all of the consolidated actions,

j. Early Mutual Disclosure. Within 30 days of the date of
this order, all parties shall disclose to each other:

i. the identification of all persons reasonably likely to have
information that bears significantly on any of the claims and de-
fenses in this litigation, including damages;

ii. a general description of documents and other matters
within a party’s possession, custody or control that are reasonably
likely to bear significantly on the claims and defenses;

iii. computation of damages claimed; and

iv. the existence and contents of liability Insurance poli-
cies.

6. Trial. Subject to further order of the court, the parties are
directed to be ready for trial on all issues by
Counsel are cautioned that the court may require a listing in ad-
vance of trial of the factual contentions each party expects to
prove at the trial, identifying the witnesses and documents to be
presented in support of each such contention, and may preclude
the presentation of any contention, witness, or document not so
identified.

7. Next Conference. The next pretrial conference is sched-
uled for

8. Later Filed Cases. The terms of this order, including pre-
trial consolidation, shall apply automatically to actions later insti-
tuted in, removed to, or transferred to this court (including cases
transferred for pretrial purposes under 28 U.S.C. § 1407) that in-
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volve related claims. Objections to such consolidation or other
terms of this order shall promptly be filed, with a copy served on
counsel for plaintiffs and defendants.

DATED: , 1990.

United States District Judge
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[Proposed]
Attachment A
To Case Management Order No. 1

List of Cases Consolidated
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[Proposed]
Attachment B
To Case Management Order No. 1

Attorneys’ Time and Expense Records

It is ORDERED:

1. Maintenance of Contemnporaneous Records. All counsel
shall keep a daily record of their time spent and expenses in-
curred in connection with this litigation, Indicating with
specificity the hours, locations, and particular activity (such as
“conduct of deposition of AB.").

2. Filing. By the 15th day of each month, each firm which
may seek an award (or approval) of a fee by the court shall file
with co-lead counsel a report summarizing according to each sepa-
rate activity the time and expenses spent by its personnel during
the preceding month, and the accumulated total of the firm's
time and expenses to date. Co-lead counsel shall file under seal
with the clerk by the last day of the month a report summarizing
for all participating counsel such time and expenses reports, ar-
ranged according to the particular activities.

Dated: , 1991,

United States District Judge
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[Proposed]
Attachment C
To Case Management Order No. 1

Discovery Scheduling Order

It is ORDERED:
1. Discovery shall be conducted according to the following
schedule:

a. Document discovery by all parties shall resume immedi-
ately. Deposition discovery shall commence on
1991, and all discovery (document and deposition) shall thF:re
after proceed according to the following schedule:

Discovery Duration
Initiated By

Plaintiffs through
Defendants through
Plaintiffs through
Defendants through
Plaintiffs through
Defendants through
Plaintiffs through

b. Experts. Document and deposition discovery of expert
witnesses for all parties shall commence on , 1991,
and continue through , 1991,

2. Except for good cause shown,

a. Relief from the above schedule shall not be granted, and

all non-expert discovery shall be completed by and
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all discovery shall be completed by :
b. non-expert discovery shall be limited tn matters occurring
and before
¢. no more than 30 interrogatories {mcluding subparts) may
be propounded to any party (exclusive of interrogatories seeking
the identity and location of witnesses and documents) and inter-
rogatories shall be limited to the identification of persons with
relevant information, insurance information and other informa-
tional requests that can most easily be obtained through interroga-
tories; and
d. no deposition of a class representative plaintiff may take
more than two days (except that any class representative plaintiff
who has already been deposed for two days may be deposed for
one additional day).
3. The parties are expected to be prepared for trial
on all issues by 199

after

DATED: , 1991,

United States District Judge
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[Proposed]
Attachment D
To Case Management Order No. 1

Confidentiality and Records Preservation Order

IT IS ORDERED:

The Securities Litigation may Involve the pro-
duction of voluminous documents. Some of the documents and
other discovery materials of each of the parties are confidential or
privileged within the meaning of Rule 26 of the Federal Rules of
Civil Procedure.

1. Confidential Documents Defined.

a. Confidential documents (hereafter the "confidential doc-
uments” or “confidential information”) means those documents
that are (i) identified by a party as responsive to a request for
production of documents propounded by any other party and (ii)
that are designated in accordance with paragraph 3 below as
confidential documents.

b. As to those documents that are produced for examination
for the purpose of allowing counsel to determine which of those
documents he desires copied, those documents shall be subject to
this protective order, whether or not designated, until copies of
the documents are requested and supplied, and thereafter only if
the copies supplied are designated as provided in paragraph 3 or
otherwise designated as confidential,

2. Contents of Confidential Documents.

a. Confidential documents contain trade secrets, proprietary
information, and other information that is confidential to the
producing party or other party who designates documents pur-
suant to paragraph 3 ("designating party”).

b. contends that disclosure of
confidential documents or information to the competitors of a
producing party could impair the producing party's ability to
compete, Further, contends that disclosure of
sensitive investor information could subject or other
defendants to liability from investors. Good cause, therefore, ex-
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ists to enter this protective order, which shall govern the disclo-
sure and use of documents designated as “confidential.”
3. Designation.

a. Confidential documents shall be so designated with a leg-
end: “CONFIDENTIAL—SUBJECT TO PROTECTION PURSUANT
TO COURT ORDER," along with an identification of the designat-
ing party, to signify that they contain information believed to be
subject to protection. Designation shall be made no later than 10
days after the documents identified by the requesting party have
been copied and Bates labeled. After a document is designated as
confidential, the original copy and all subsequent copies shall be
so marked. For purposes of this protective order, the term
“document” means all written, recorded, or graphic material.
Interrogatory answers, responses to requests for admission, depo-
sition transcripts and exhibits, pleadings, motions, affidavits, and
briefs that quote, summarize, or contain materials entitled to pro-
tection may be accorded status as confidential documents.
However, to the extent feasible, such materials shall be prepared
in a manner that the confidential information is bound separately
from that not entitled to protection.

b. The parties may designate confidential only those docu-
ments that they in good faith believe are entitled to protection. A
party may object to the designation of a document as
“confidential” and apply to the court for a ruling that the docu-
ment should not be so treated. Until the court enters an order
changing the designation, the document and the information
contained therein shall be protected in accordance with this pro-
tective order.

4. Non-Disclosure of Confidential Documents.

Except with the prior written consent of the producing party
or other person originally designating a document as a
confidential document, or as hereinafter provided under this pro-
tective order, no confidential document may be disclosed to any
person or entity.

5. Permissible Disclosures and Maintenance of
Confidential Documents.

Notwithstanding paragraph 4 above, confidential documents
may be disclosed only to the following qualified persons:

a. Plaintiffs in the litigation;
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b. Defendants in the litigation;

¢. Counsel for the parties in the litigation and their regular
employees (secretarial, paralegal, clerical, and those regularly in-
volved solely in one or more aspects of organizing, filing, coding,
converting, storing, or retrieving data or designing programs for
handling data connected with these actions);

d. Employees of third-party contractors performing one or
more of the functions described in paragraph 5(c);

€. Present or former employees or directors of any party to
the litigation or other persons with prior actual knowledge of the
documents or the confidential information contained therein,
and their counsel;

f. Court personnel involved in this litigation (including court
reporters and persons operating video recording equipment at
depositions);

g. Consultants or experts, and their employees and subcon-
tractors, retained solely for the purpose of assisting counsel in the
litigation; and

h. Any person designated by the court in the interest of jus-
tice, upon such terms as the court may deem proper.

Qualified persons shall be required to keep confidential doc-
uments or information separate and inaccessible to all persons
other than those identified in this paragraph 5.

6. Procedure for Permissible Disclosures.

a. Each individual to whom disclosure is made pursuant to
sections 5(a), (d), (e), (g) or (h) above shall, prior to disclosure,
sign an acknowledgment form, a sample of which is attached
hereto as Exhibit A, containing:

i. a recital that the signatory has read, understands, and
agrees to be bound by this protective order;

il. a recital that the signatory understands that unautho-
rized disclosures of the confidential documents constitute con-
tempt of court; and

iii. a statement that the signatory consents to the exercise
of personal jurisdiction of the transferee forum, the United States
District Court for the Southern District of Texas.

A copy of the acknowledgment shall be retained by the party
obtaining execution. If any qualified person refuses to sign an ac-
knowledgment form, a party may apply to the court for permis-
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sion to show that person confidential documents, notwithstand-
ing the provisions of paragraph 6 of this protective order. A
qualified person who is deposed may be shown confidential doc-
uments at his deposition, whether or not he has signed an ac-
knowledgment form.

b. Before disclosing a confidential document to any person
who is a competitor (or an employee of a competitor) of a party
that so designated the document (as defined in the attached
Exhibit B), the party wishing to make such disclosure shall give at
least 10 days' advance written notice to the counsel who desig-
nated such information as confidential, stating the names, ad-
dresses, and business activity of the person(s) to whom the disclo-
sure will be made, identifying with particularity the documents to
be disclosed, and stating the purposes of such disclosure. If, within
the 10-day period, a motion is filed by any party objecting to the
proposed disclosure, disclosure is not permissible until the court
has denied such a motion. The court will deny the motion unless
the objecting party shows good cause why the proposed disclosure
should not be permitted.

7. Declassification.

A party (or aggrieved entity permitted by the court to inter-
vene for such purpose) may apply to the court for a ruling that a
document (or category of documents) designated as confidential is
not entitled to such status and protection or for an order permit-
ting disclosure beyond the terms of this protective order. The
party or other person that designated the document as
confidential shall be given notice of the application and an op-
portunity to respond. The proponent of confidentiality has the
burden of proof in demonstrating that there is good cause for the
documents to have such status.

8. Confidential Information in Depositions.

a. Qualified persons who are deposed shall not retain or
copy portions of the transcript of their depositions that contain
confidential information unless they sign the acknowledgment
prescribed in paragraph 6.

b. Parties may, within 20 days after receiving a deposition,
designate pages of the transcript (and exhibits thereto) as
confidential. confidential information within the deposition tran-
script may be designated by underlining the portions of the pages
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that are confidential and marking such pages with the following
legend: “CONFIDENTIAL—SUBJECT TO PROTECTION PURSUANT
TO COURT ORDER.” Until expiration of the 20-day period, the
entire deposition will be treated as subject to protection against
disclosure under this protective order. If no party timely desig-
nates confidential information in a deposition, then none of the
transcript or its exhibits will be tréated as confidential; if a timely
designation is made, the confidential portions and exhibits shall,
unless prohibited by the court, be filed under seal apart from the
portions and exhibits not so marked.

9. Subpoena by Other Courts or Agencies.

If another court or an administrative agency subpoenas or or-
ders production of confidential documents that a party has ob-
tained under the terms of this protective order, such party shall
promptly notify the party or other person who designated the
document as confidential of the pendency of such subpoena or
order.

10. Filing.

Confidential documents need not be filed with the court ex-
cept when required by the court. If filed, they shall be filed un-
der seal, unless prohibited by the court, and shall remain sealed
while in court so long as they retain their status as confidential
documents.

11. Client Consultation.

Nothing in this protective order shall prevent or otherwise
restrict counsel from rendering advice to their clients and, in the
course thereof, relying generally on examination of confidential
documents; provided, however, that in rendering such advice and
otherwise communicating with such client, counsel shall not make
any specific disclosure of any item so designated except pursuant
to the procedures of paragraphs 5 and 6, as applicable,

12. Use.

Persons obtaining access to confidential documents under this
protective order shall use the documents and information only for
preparation and trial of the litigation (including appeals and retri-
als).
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13. Scope of Protective Order.

This protective order shall govern all documents and other
discovery materials produced in response to any method of dis-
covery employed by any party in the litigation.

14, Non-Termination,

The provisions of this protective order shall not terminate at
the conclusion of the litigation. At the conclusion of this litiga-
tion, confidential documents and all copies thereof (other than
exhibits of record) shall, at the request of the producing party, be
re-tendered to the producing party, person, or entity, or de-
stroyed.

15. Preservation of Documents.

During the pendency of this litigation, and for 120 days after
the final order closing all cases, each of the parties herein and
their respective officers, employees, agents, and all persons in ac-
tive concert or participation with them are restrained and en-
joined from altering, interlining, destroying, permitting the de-
struction of, or otherwise changing any document in the actual or
constructive care, custody or control of such person, wherever
such document is physically located; or from irrevocably changing
the manner and sequence of the files in which the documents
were originally compiled or kept.

16. Modification Permitted.

Nothing in this protective order shall prevent any party or
other person, for good cause shown, from seeking modification of
this protective order or from objecting to discovery that it be-
lieves to be otherwise improper.

17. Non-Exclusive Order.

Nothing in this protective order shall prevent the parties
from entering into other confidentiality agreements or obtaining
other protective orders by stipulation or otherwise. Nothing in
this protective order shall preclude any party from seeking addi-
tional protection with respect to the confidential documents and
information.

18. Responsibility of Attorneys.

The attorneys of record are responsible for providing a copy
of this protective order to all persons entitled by paragraph S to
confidential documents, and for employing reasonable measures,
including those set forth in paragraph 6, to control, consistent
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with this protective order, duplication of, access to, and distribu-
tion of copies of confidential documents. No one shall duplicate
any confidential document except for the creation of working
copies, exhibits to depositions, and, as necessary, a copy to be
filed in court under seal.

19. No Waiver.

a. Review of the confidential documents and information by
counsel, experts or consultants for the litigants in the litigation
shall not waive the confidentiality of the documents or objections
to production.

b. The inadvertent, unintentional, or in camera disclosure of
confidential documents and information shall not, under any cir-
cumstances, be deemed a waiver, in whole or in part, of any par-
ty's claims of confidentiality.

20. MNothing contained in this protective order and no ac-
tion taken pursuant to it, shall prejudice the right of any party to
contest the alleged relevancy, admissibility, or discoverability of
the confidential documents and information sought.

DATED: 199 .

United States District Judge
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EXHIBIT A

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF
IN RE: ) Civil No.
)
) MDL DOCKET NO.
)
SECURITIES LITIGATION )
)

Acknowledgment of Protective Order
and Agreement to Be Bound

states as follows:
1. That he resides at in the city
and county of , and state of

2. That he has read and understands the protective order
dated , 199__ entered in the Granada Partnerships
Securities Litigation.

3. That he is either (a) engaged as a consultant or expert or
(b) has been interviewed by on behalf
of in the preparation and conduct of
one or more of the cases consolidated under the Transfer Order in
MDL No. __;Inre Securities Litigation.

4. That he agrees to comply with and be bound by the provi-
sions of the protective order;

5. That counsel who has retained or consulted with him has
explained to him the terms thereof;

6. That he will not divulge to persons other than those
specifically authorized by paragraph 5 of the protective order,
and will not copy or use, except solely for the purposes of the
Granada Partnerships Litigation, any confidential document or in-
formation as defined by the protective order, except as provided
therein.

(name of individual to whom
disclosure will be made)
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[Proposed]
Attachment E
To Case Management Order No. 1

Order for Establishment of Document Depositories

IT IS ORDERED:

1. Establishmént of Depositories. Document depositories
shall be established in Houston, Texas, at such locations as the
parties may agree upon. In the absence of agreement, the court
upon motion shall designate such locations. Documents produced
by plaintiffs pursuant to formal or informal request shall be placed
in a plaintiffs’ depository maintained at the expense of plaintiffs;
those produced by defendants pursuant to formal or informal re-
quest shall be placed in a defendants’ depository maintained at
the expense of defendants. Each depository will contain {or have
available) a copying machine with an appropriate mechanism for
separately counting the copies that are made by each party.

2. Filing System. The filing party shall place the documents
in the depository in sequential order according to the document
numbers, and the documents shall be organized in groups in ac-
cordance with the document identification prefixes. Documents
without identification numbers shall be organized in an orderly
and logical fashion. Existing English translations of all foreign-lan-
guage documents shall be filed with the documents.

3. Access; Copying; Log. Counsel appearing for any party in
this litigation and the staffs of their respective law firms working
on these cases shall have reasonable access during business hours
to each party's documents in any such depository and may copy
or obtain coples at the inspecting parties’ expense, Such inspec-
tion shall not be subject to monitoring by any party. A log will be
kept of all persons who enter and leave the depository, and only
duplicate copies of documents may be removed from the deposi-
tory except by leave of court. Access to, and copying of,
confidential documents is subject to the limitations and require-
ments of the order protecting against unauthorized disclosure of
such documents.
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4, Subsequent Filings. After the initial deposit of documents
in the depository, notice shall be given to all counsel of all subse-
guent deposits.

DATED: ., 199

United States District Judge
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[Proposed]
Attachment F
To Case Management Order No. 1

Deposition Guidelines

IT IS ORDERED that depositions be conducted in accordance
with the following rules:

1. Cooperation. Counsel are expected to cooperate with, and
be courteous to, each other and deponents.

2. Stipulations. Unless contrary to an order of the court, the
parties (and, when appropriate, a non-party witness) may stipu-
late in any suitable writing to alter, amend, or modify any practice
relating to noticing, conducting, or filing a deposition. Stipulations
for the extension of discovery cut-offs set by the court are not,
however, valid until approved by the court.

3. Scheduling. Absent extraordinary circumstances, counsel
shall consult in advance with opposing counsel and proposed de-
ponents in an effort to schedule depositions at mutually conve-
nient times and places. That some counsel may be unavailable
shall not, however, in view of the number of attorneys involved
in this litigation, be grounds for postponing a deposition if an-
other attorney from the same firm or who represents a party with
similar interests is able to attend.

4, Attendance. Unless otherwise ordered under Fed. R. Ciw.
P. 26(c), depositions may be attended by counsel of record, mem-
bers and employees of their firms, attorneys specially engaged by
a party for purpose of the deposition, the parties or the repre-
sentative of a party, counsel for the deponent, and potential wit-
nesses. While a deponent is being examined about any designated
confidential document or the confidential information contained
therein, persons to whom disclosure is not authorized under the
confidentiality order shall be excluded.

5. Conduct,

a. Examination. Each side should ordinarily designate one
attorney to conduct the principal examination of the deponent,
and examination by other attorneys should be limited to matters
not previously covered. Counsel for each side shall cooperate
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with each other in the apportionment of time, such that the time
limits set in this court’s orders with respect to length of individual
depositions will be complied with.

b. Objections. The only objections that should be raised at
the deposition are those involved in a privilege against disclosure
or some matter that may be remedied if presented at the time,
such as to the form of the question or the responsiveness of the
answer, or objections to the scope of discovery based upon orders
of this court. Objections on other grounds are unnecessary and
should generally be avoided. All objections should be concise and
must not suggest answers to (or otherwise coach) the deponent.
Argumentative interruptions will not be permitted.

c. Directions Not to Answer, Directions to the deponent
not to answer are improper except on the ground of privilege, vi-
olation of an order of this court governing the permissible scope
of discovery, or to enable a party or deponent to present a mo-
tion to the court for termination of the deposition on the ground
that it is being conducted in bad faith or in such a manner as un-
reasonably to annoy, embarrass, or oppress the party or the de-
ponent. When a privilege is claimed, the witness should never-
theless answer questions relevant to the existence, extent, or
walver of the privilege, such as the date of a communication, who
made the statement, to whom and in whose presence the state-
ment was made, other persons to whom the contents of the
statement have been disclosed, and the general subject matter of
the statement.

d. Private Consultation. Private conferences between de-
ponents and their attorneys during the actual taking of the depo-
sition are improper except for the purpose of determining
whether a privilege should be asserted. Unless prohibited by the
court for good cause shown, such conferences may, however, be
held during normal recesses and adjournments.

6. Documents.

a. Production of Documents. Witnesses subpoenaed to pro-
duce numerous documents should ordinarily be served at least 30
days before the scheduled deposition. Depending upon the quan-
tity of documents to be produced, some time may be needed for
inspection of the documents before the interrogation com-
MEences.
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b. Confidentiality Order. A copy of the confidentiality or-
der shall be provided to the deponent before the deposition
commences if the deponent is to produce or may be asked about
documents which may contain confidential information.

c. Copies. Extra copies of documents about which counsel
expect to examine the deponent should ordinarily be provided to
opposing counsel and the deponent. Deponents should be shown
a document before being examined about it except when counsel
seek to impeach or test the deponent’s recollection.

7. Depositions of Witnesses Who Have No Knowledge of
the Facts. An officer, director, or managing agent of a corporation
or governmental official served with a notice of a deposition or
subpoena regarding a matter about which such person has no
knowledge may submit to the noticing party a reasonable time be-
fore the date noticed an affidavit so stating and identifying a per-
son within the corporation or government entity believed to
have such knowledge. Notwithstanding such affidavit, the notic-
ing party may proceed with the deposition, subject to the right of
the witness to seek a protective order.

8. Expert Witnesses. Leave is granted to depose expert wit-
nesses in addition to or in lieu of discovery through interrogato-
ries. Objection to such depositions may be made by motion.

9. Tape-Recorded Depositions. By indicating in its notice of
a deposition that it wishes to record the deposition by tape
recording in lieu of stenographic recording (and identifying the
person before whom the deposition will be taken), a party shall
be deemed to have moved for such an order under Fed, R. Civ, P.
30(b)(4). Unless an objection is filed and served within 15 days af-
ter such notice is received, the court shall be deemed to have
granted the motion pursuant to the following terms and condi-
tions:

a. Transcript; Filing. Subject to the provisions of paragraph
12, the party noticing the deposition shall be responsible for
preparing a transcript of the tape recording and for filing within
applicable time limits this transcript together with the original
tape.

b. Rights of Other Parties. Other parties may at their own
expense arrange for a stenographic recording of the deposition,
may obtain a copy of the tape and transcript upon payment of a
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pro-rata share of the noticing party’s actual costs, and may pre-
pare and file their own version of the franscript of the tape
recording.

10. Videotaped Depositions. By indicating in its notice of a
deposition that it wishes to record the deposition by videotape
(and identifying the proposed videotape operator), a party shall
be deemed to have moved for such an order under Fed. R. Civ. P.
30(b)(4). Unless an objection is filed and served within 15 days af-
ter such notice is received, the court shall be deemed to have
granted the motion pursuant to the following terms and condi-
tions:

a. Stenographic Recording. The videotaped deposition shall
be simultaneously recorded stenographically by a qualified court
reporter. The court reporter shall on camera administer oath or
affirmation to the deponents. The written transcript by the court
reporter shall constitute the official record of the transcription for
purposes of Fed. R. Civ. P. 30(e) (submission to witness) and 30(f)
(filing exhibits).

b. Cost. The noticing party shall bear the expense of both
the videotaping and the stenographic recording. Any party may at
its own expense obtain a copy of the videotape and the steno-
graphic transcript. Requests for taxation of these costs and ex-
penses may be made at the conclusion of the litigation in accor-
dance with applicable law.

¢. Video Operator. The operator(s) of the videotape record-
ing equipment shall be subject to the provisions of Fed. R. Civ. P.
28(c). At the commencement of the deposition the operator(s)
shall swear or affirm to record the proceedings fairly and accu-
rately.

d. Attendance. Each witness, attorney, and other person at-
tending the deposition shall be identified on camera at the com-
mencement of the deposition. Thereafter, only the deponent
(and demonstrative materials used during the deposition) will be
videotaped.

e. Standards. The depositions will be conducted in a manner
to replicate, to the extent feasible, the presentation of evidence
at a trial. Unless physically incapacitated, the deponent shall be
seated at a table or in a witness box except when reviewing or
presenting demonstrative materials for which a change in position
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is needed. To the extent practicable, the deposition will be con-
ducted in a neutral setting, against a solid background, with only
such lighting as is required for accurate video recording. Lighting,
camera angle, lens setting, and field of view will be changed only
as necessary to record accurately the natural body movements of
the deponent or to portray exhibits and materials used during the
deposition. Sound levels will be altered only as necessary to
record satisfactorily the voices of counsel and the deponent.
Eating and smoking by deponents or counsel during the deposi-
tion will not be permitted.

f. Interruptions. Videotape recording will be suspended dur-
ing all “off the record” discussions.

g. Examination; Exhibits; Rereading. The provisions of
paragraphs 5 and 6 of this order apply to videotaped depositions.
Rereading of questions or answers, when needed, will be done on
camera by the stenographic court reporter.

h. Index. The videotape operator shall use a counter on the
recording equipment and after completion of the deposition shall
prepare a log, cross-referenced to counter numbers, that identifies
the positions of the tape at which examination by different coun-
sel begins and ends, at which objections are made and examina-
tion resumes, at which exhibits are identified, and at which any
interruption of continuous tape recording occurs, whether for re-
cesses, “off the record” discussions, mechanical failure, or other-
wise,

i, Filing. The operator shall preserve custody of the original
videotape in its original condition until further order of the court.
No part of a videotaped deposition shall be released or made
available to any member of the public unless authorized by the
court.

j. Objections. Requests for pretrial rulings on the admissibil-
ity of evidence obtained during a videotaped deposition shall be
accompanied by appropriate pages of the written transcript. If
the objection involves matters peculiar to the videotaping, a copy
of the videotape and equipment for viewing the tape shall also be
provided to the court.

k. Use at Trial; Purged Tapes. A party desiring to offer a
videotape deposition at trial shall be responsible for having avail-
able appropriate playback equipment and a trained operator.
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After the designation by all parties of the portions of a videotape
to be used at trial, an edited copy of the tape, purged of unneces-
sary portions (and any portions to which objections have been
sustained), may be prepared by the offering party to facilitate
continuous playback; but a copy of the edited tape shall be made
available to other parties at least 30 days before it is used, and the
unedited original of the tape shall also be available at the trial.

11. Telephonic Depositions. By indicating in its notice of a
deposition that it wishes to conduct the deposition by telephone,
a party shall be deemed to have moved for such an order under
Fed. R. Civ. P. 30(b)(7). Unless an objection is filed and served
within 15 days after such notice is received, the court shall be
deemed to have granted the motion. Other parties may examine
the deponent telephonically or in person. However, all persons
present with the deponent shall be identified in the deposition
and shall not by word, sign, or otherwise coach or suggest answers
to the deponent,

12. Waiver of Transcription and Filing. The parties and
deponents are authorized and encouraged to waive transcription
and filing of depositions that prove to be of little or no usefulness
in the litigation or to agree to defer transcription and filing until
the need for using the deposition arises.

13. Use. Depositions may, under the conditions prescribed
in Fed. R. Civ. P. 32(a)(1)-(4) or as otherwise permitted by the
Federal Rules of Evidence, be used against any party (including
parties later added and parties in cases subsequently filed in, re-
moved to, or transferred to this court as part of this litigation)—

a. who was present or represented at the deposition,

b, who, within 30 days after the filing of the deposition (or,
if later, within 60 days after becoming a party in this court in any
action which is a part of this litigation), fails to show just cause
why such deposition should not be usable against such party.

14. Rulings.

a. Immediate Presentation. Disputes arising during deposi-
tions that cannot be resolved by agreement and that, if not im-
mediately resolved, will significantly disrupt the discovery sched-
ule or require a rescheduling of the deposition may be presented
by telephone to the court. If the judge is not available during the
period while the deposition is being conducted, the dispute may

180 Form 9=Manual for Litigation Management and Cost & Delay Reduction



be addressed to a magistrate judge of this court. The presentation
of the issue and the court’s ruling will be recorded as part of the

deposition.
b. Extraterritorial Jurisdiction. The undersigned will exer-

cise by telephone the authority granted under 28 U.5.C. § 1407(b)
to act as district judge in the district in which the deposition is

taken,

DATED: ;199

United States District Judge
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SAMPLE FORM 10

Jurisdictional Checklist

1. Jurisdiction Properly Alleged?
2. Federal Question?
a. “Arising under” jurisdiction (not defensive or referential
use of federal law)
b. Private right of action
c. Wholly insubstantial federal claim
3. Diversity Jurisdiction?
a. Complete diversity
b. Dual citizenship of corporations
c¢. Citizenship of all partners, association members, etc,
d. Supplemental parties joined by plaintiff disallowed
e. Amount in controversy ($50,000)
f. Indispensable parties
4, Removal Jurisdiction?
a. Federal question; diversity or “separate and independent”
to federal question claim
b. Non-removable claims (e.g., FELA)
¢, Waiver by conduct or agreement
d. Removal limited to defendants
e, Artful pleading/complete preemption
f. Special removal statutes (e.g., federal officers)
g. Procedural defects:
i. Removal within 30 days of receipt by first defendant
ii. Joinder by all served defendants
iii. Other procedural requirements (attach papers, notices,
etc.)
iv. Resident defendant removal (diversity)
v. Removal more than one year after commencement
(diversity)
vi. Post-removal destruction of jurisdiction
5. Supplemental (Pendent) Jurisdiction
a. Do state claims derive from “common nucleus of operative
fact”
b. Is supplemental party added to action commenced before
December 1, 1990 (Finley v. U.S.)
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c. Does joinder of supplemental party destroy complete di-
versity (e.g., added by plaintiff, intervenor as plaintiff, indispens-
able party)

d. Are there reasons to decline supplemental jurisdiction
(e.g., novel/complex state claims, federal claims dismissed, or
other compelling reasons for dismissal/remand)

6. Other Limitations?

a, Venue

b. Timely and proper service—Fed. R. Civ. P. 4(j)

c. Personal jurisdiction

d. Jurisprudential limitations (standing, abstention, moot-
ness, ripeness, etc.)

e. Eleventh Amendment

f. Failure to exhaust administrative remedies (e.g., EEOC),
notice requirements, etc.
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SAMPLE FORM 10A

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF

)
Plaintiff(s) b
)
V. ) No. .
) ORDER CONCERNING
) REMOVAL
Defendant(s) )
)

IT IS HEREBY ORDERED that all parties removing actions to
the court shall, no later than five (5) days after filing a notice of
removal, file and serve a signed statement under the case and
caption that sets forth the following information:

1. The date(s) on which defendant(s) or their representa-
tive(s) first received a copy of the summons and complaint in the
removed state court action,

2. The date(s) on which each defendant was served with a
copy of the summons and complaint, if any of those dates are dif-
ferent from the date(s) set forth in item number 1.

3. In actions predicated on diversity jurisdiction, whether any
defendants who have been served are citizens of the state in
which this court sits.

4. If removal takes place more than thirty (30) days after any
defendant first received a copy of the summons and complaint,
the reasons why removal has taken place at this time and the date
on which the defendant(s) first received a paper identifying the
basis for such removal.

5. In actions removed on the basis of the court’s jurisdiction in
which the action in state court was commenced more than one
year before the date of removal, the reasons why this action
should not summarily be remanded to state court.

6. Identify any defendant who had been served prior to the
time of removal who did not formally join in the notice of re-
moval and the reasons therefor.
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IT IS FURTHER ORDERED that all defendants to the action
who joined in the notice of removal shall file such a statement
within the time period set forth herein, although the parties may
file a joint statement as long as such statement is signed by coun-
sel for each party.

IT IS FURTHER ORDERED that the removing defendant(s)
shall serve a copy of this order on all other parties to the action
no later than the time they file and serve a copy of the statement
required by this order. Any party who learns at any time that any
of the information provided in the statement(s) filed pursuant to
this order contains information that is not correct shall immedi-
ately notify the court in writing thereof.

IT IS 50 ORDERED.

United States District Court Judge
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SAMPLE FORM 11

U.5. District Court Southern District
New Statement Required of
RICO Plaintiff

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Civil RICO Actions Filed in the b
United States District Court for )
the Southern District of }  General Order No. 386
California Pursuant to }

)

)

18 U.S.C. 88 1961, et seq.

The court has observed a number of actions filed in this court
based in whole or in part on the Racketeer Influenced and
Corrupt Organizations Act ("RICO") codified at 18 U.S.C. §§ 1961
et. seg. Such claims tend to expand the scope of a given case, in-
crease discovery, lead to numerous tine-consuming and costly mo-
tions to dismiss, and prevent possible settlement of litigation, This
order Is not intended to minimize valid claims or to render their
prosecution more difficult. Rather, it is intended to assist the par-
ties and the court in separating those claims which are arguably
meritorious from those which are patently not.

Therefore, it is hereby ordered as follows:

Plaintiffs shall file, within 30 days of the filing of a complaint
which states a RICO cause of action, a RICO case statement. This
statement shall include facts upon which plaintiffs rely to initiate
their RICO claims, as a result of the "reasonable inquiry” required
by Fed. R. Civ. P. 11. In particular, this statement shall be in a
form using the numbers and letters set forth in the form entitled
“RICO Case Statement,” available for inspection and copying in
the office of the clerk of the United States District Court for the
Southern District of California, and shall state in detail and with
specificity the information requested in that form. The court shall
construe the RICO case statement as an amendment to the plead-
ings. Failure to comply subjects the case to dismissal. .
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Counsel is hereby ORDERED to serve a copy of the RICO case
statement on all parties.

IT IS SO ORDERED.

DATED:

Chief Judge United States District Judge
United States District Court

United States District Judge United States District Judge

United States District Judge United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

) Civil No.
)
Plaintiff(s), )
)
v )
)
Defendant(s). ),
)

RICO Case Statement

1. State whether the alleged unlawful conduct Is in violation
of 18 U.5.C. §§ 1962(a), (b), (c), and/or (d).

2. List the defendants and state the alleged misconduct and
basis of liability of each defendant.

3. List alleged wrongdoers, other than the defendants listed
above, and state the alleged misconduct of each wrongdoer.

4. List the alleged victims and state how each victim was
allegedly injured.

5. Describe In detail the pattern of racketeering activities or
collection of unlawful debts alleged for each RICO claim. The
description of the pattern of racketeering shall include the
following information:

a. List the alleged predicate acts and the specific statutes
that were allegedly violated;

b. Provide the date of each predicate act, the participants in
each predicate act, and a description of the facts constituting each
predicate act;

¢. If the RICO claim is based on the predicate offenses of
wire fraud, mail fraud, or fraud in the sale of securities, the
"circumstances constituting fraud or mistake shall be stated with
particularity.” Fed. R. Civ. P. 9(b). Identify the time, place and
substance of the alleged misrepresentations, and the identity of
persons to whom and by whom the alleged misrepresentations
were made;
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d. State whether there has been a criminal conviction for
violation of any predicate act;

e. State whether civil litigation has resulted in a judgment
with regard to any predicate act;

f. Describe how the predicate act forms a “pattern of racke-
teering activity;" and

g. State whether the alleged predicate acts relate to each
other as part of a common plan. If so, describe the alleged rela-
tionship and common plan in detail.

6. Describe in detail the alleged "enterprise” for each RICO
claim. A description of the enterprise shall include the following:
{a) state the name of the individuals, partnerships, corporations,
associations, or other legal entities, which allegedly constitute the
enterprise; (b) a description of the structure, purpose, function
and course of conduct of the enterprise; (c¢) a statement of
whether any defendants are employees, officers or directors of
the alleged enterprise; (d) a statement of whether any defen-
dants are associated with the alleged enterprise; (e) a statement of
whether plaintiff is alleging that the defendants are individuals or
entities separate from the alleged enterprise or that the defen-
dants are the enterprise itself, or members of the enterprise; (f) if
any defendants are alleged to be the enterprise itself, or members
of the enterprise, an explanation of whether such defendants are
perpetrators, passive instruments, or victims of the alleged racke-
teering activity.

7. State and describe in detail whether plaintiff is alleging
that the pattern of racketeering activity and the enterprise are
separate or have merged into one entity.

8. Describe the alleged relationship between the activities of
the enterprise and the pattern of racketeering activity. Discuss
how the racketeering activity differs from the usual daily activities
of the enterprise, if at all.

9. Describe what benefits, if any, the alleged enterprise re-
ceives from the alleged pattern of racketeering.

10. Describe the effect of the activities of the enterprise on
interstate or foreign commerce.

11. If the complaint alleges a violation of 18 U.5.C. §
1962(a), provide the following: (a) state who received the income
derived from the pattern of racketeering activity or through the
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collection of unlawful debt; and (b) describe the use or invest-
ment of such income.

12, If the complaint alleges a violation of 18 U.S.C.
§ 1962(b), describe in detail the acquisition or maintenance of any
interest in or control of the alleged enterprise.

13, If the complaint alleges a violation of 18 U.S.C.
§ 1962(c), provide the following: (a) state who is employed by or
associated with the alleged enterprise, and (b) state whether the
same entity is both the liable “person” and the “enterprise” un-
der section 196Z(c).

14. If the complaint alleges a wviolation of 18 U.S.C.
§ 1962(d), describe in detail the facts showing the existence of
the alleged consplracy.

15. Describe the alleged injury to business or property.

16. Describe the direct causal relationship between the al-
leged injury and the violation of the RICO statute.

17. List the damages sustained by reason of the violation of
18 U.5.C. § 1962, indicating the amount for which each defendant
is allegedly liable.

18. List all other federal causes of action, if any, and provide
the relevant statute numbers.

19. List all pendant state claims, if any.

20. Provide any additional information that you feel would
be helpful to the court in processing your RICO claims.

DATED:

Attorney for Plaintiff(s)
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SAMPLE FORM 12

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

)
)
)

Plaintiff(s), ) NO. C- SWWS
)

v ) ORDER SETTING

) STATUS CONFERENCE
)

Defendant(s). )]
)

IT IS HEREBY ORDERED that, pursuant to Rule 16, Federal
Rules of Civil Procedure, and Local Rule 235-3, a status and
scheduling conference will be held in this case before the under-
signed on at 9 a.m. in Courtroomn No. 9.

Plaintiff is directed to serve copies of this order at once on all
parties to this action, and on any parties subsequently joined, in
accordance with the provisions of Rules 4 and 5, Federal Rules of
Civil Procedure. Following service, plaintiff shall file a certificate
of service with the clerk of this court.

Counsel are directed to confer in advance of the status con-
ference with respect to all of the agenda items listed below. Not
less than 10 days before the conference, counsel shall file, jointly
if possible, a status conference statement addressing each agenda
item.

Matters which the court will take up at the status conference
will include the following:

1. Jurisdiction and Service. Does the court have subject
matter jurisdiction? Are all parties subject to the court’s jurisdic-
tion? Do any remain to be served?

2. Substance of the Action. What are the factual and legal
bases for plaintiff's claims and defendant’s defenses? (See Rule
11)
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3. Identification of Issues. Which factual and legal issues are
genuinely in dispute?

4. Narrowing of Issues. Can the issues in litigation be nar-
rowed by agreement or by motions? Are there dispositive or par-
tially dispositive issues appropriate for decision on motion? (See
Rule 16(c)(1)(3)(4))

5. Relief. What specific relief does plaintiff seek? What is
the amount of damages sought and generally how is it computed?

6. Discovery. What discovery does each party intend to pur-
sue? Can discovery be limited? Are less costly and time-consuming
methods available to obtain necessary information? (S5ee Rule
26(b)(1)) Should a discovery order be entered pursuant to Rule
26(f)7

7. Alternative Means of Disposition. Is the case suitable for
reference to binding arbitration, to a master, or to a magistrate
judge for trial? (See Rule 16(c)(6))

8. Length of Trial. What are the dimensions of the trial an-
ticipated by the parties? Is it feasible and desirable to bifurcate is-
sues for trial? Is it possible to reduce the length of the trial by
stipulations, use of summaries or statements, or other expedited
means of presenting evidence?

9. Will this case be tried to a jury?

10. Are there related cases pending before other judges of
this court? (L.R. 203-2)

11. In class actions, establishing dates for class certification
proceedings, defining the scope of necessary discovery, establish-
ing notice procedures, and identifying other class management is-
Sues.

12, Setting of dates for discovery cutoff, pretrial conference
and trial. (See Rule 16(b))

13. Settlement. What are the prospects for settlement?
Does any party wish to have a settlement conference with an-
other judge or magistrate judge? How can settlement efforts be as-
sisted? (L.R. 240-1)

14. Such other matters as any party considers conduci