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Mr. SAVAGE changed his vote from
“nay” to “yea.”

8o (two-thirds having voted in favor
thereof), the rules were suspended and
the Senate bill was passed.

The result of the vole was an-
nounced as above recorded.

A motion to reconsider was laid on
the table.

JUDICIAL IMPROVEMENTS ACT
OF 18%0

Mr. BROOKS. Mr. Speaker, I move
Lo suspend the rules and concur in the
Senate amendment to the bill (H.R.
5316) to provide for the appointment
of additional Federal circuit and dis-
trict judges. and for other purposes.

The Clerk read as follows:

Senate amendment;

Strike out all after the enacting clause
and insert: That this Act may be cited as the
“Judicial Improvements Act of 1990,

TITLE I—-CIVIL JUSTICE EXPENSE AND
DELAY REDUCTION PLANS

SEC 01 SHORT TITLE,

This title may be cited as the “Civil Jus-
tice Reform Act of 1990,

SEC. 102, FINDINGS,

The Congress finds that:

(13 The problems of cost and delay in civil
litigation in any United States district court
must be addressed in the context of the full
range of demands made on the district
court’s resources by both civil and criminal
matters.

{2) The courts, the litigants, the litigants’
attorneys, and the Congress and the execu-
tive branch, share responsibility for cost
and delay in civil litigation and its impact
on access to the courts, adjudication of cases
on the merits, and the ability of the civit
Jjustice system to provide proper and timely
judiciai relief for-aggrieved parties.

{3) The solutions to problems of cost and
delay must include significant contributions
by the courts, the litigants, the litigants' at-
torneys, and by the Congress and the execu-
tive branch.

(4} In identifying, developing, and imple-
menting solutions to problems of cost and
delay in civil litigation, it Is necessary to
achieve a method of consultation so that in-
dividual judicial officers, litigants, and liti-
gants’ attorneys who have developed tech-
niques for litigation management and cost
and delay reduction can effectively and
promptly communicate those techniques to
all participants in the civil justice system.

£5) Evidence suggests that an effective liti-
gation management and cost and delay re-
duction program should Incorporate several
interrelated principles, including—

(A) the differentizl treatment of cases
that provides for individualized and specific
management according to their needs, com-
plexity, duration, and probable litigation ca-
Teers;

¢{B) early Involvement of a judicial officer
in planning the progress of a case, gontrol-
ling the discovery process, and scheduling
hearings, trials, and other litigation events:

(C) regular communication between a ju-
dicial officer and attorneys during the pre-
trial process; and

(D) utilization of alternative dispute reso-
lution programs in appropriate cases.

16> Because the increasing volume and
complexity of civl and criminal cases im.
poses increasingly heavy workload burdens
on judicial officers, clerks of court, and
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other court personnel, it is necessary to
creatle an effeclive administrative structure
to ensure ongoing consultation and commu-
nication regarding effective litigation man-
agement and cost and delay reduction prin-
ciples and techniques.

SEC. 163, AMENDMENTS TO TITLE 2% UNITED

STATES COPE.

(a) Civit JUSTICE EXPENSE aND DeELAY RE-
pucTiOoN PLANs.—Title 28, United Stales
Code, is amended by inserting after chapter
21 the following new chapter:

“CHAPTER 23--CIVIL JUSTICE EXPENSE

AND DELAY REDUCTION 'LANS
“Sec

-+471. Requirement for a district court civil

justice expense and declay re-
duction plan.

*472. Development and implementation of a
civil justice expense and delay
reduction plan.

“473. Content of civil justice cxpense and
delay reduction plans.

“474, Review of district court action.

“475. Periodic district court assessment.

“476. Enhancement of judicial information
dissemination.

“477. Model civil justice expense and delay
reduction plan.

“478. Advisory groups.

“479. Information on litigation manage-
ment and cost and delay reduc-
Lion.

*480. Training programs.

“481. Automatcd case information.

“482. Definitions.

“§ 471. Requirement for a district court civil jus-
tice expense and delay reduction plan

“There shall be Implemented by each
United States district court, in accordance
with this title, a civil justice expense and
delay reduction plan. The plan may be &
plan developed by such district court or a
model plan devcloped by the Judicial Con-
ference of the United Stales. The purposes
of each plan are (o facilitate deliberate ad-
judication of civil cases on the merits, moni-
tor discovery, improve litigation manage-
ment. and ensure just, speedy, and inexpen-
sive resolutions of civil disputes.

“§472. Development and implementation of a
civil justice expense and delay reduction pian

“£a) The civil justice expense and delay re-
duction plan implemented by a district
court shall be developed or selected, as the
case may be, after consideration of the rec-
ommendations of an advisory group ap-
pointed in accordance with section 478 of
this title,

“(b) ‘The advisory group of a2 United
States district court shall submit to the
court a repori, which shall be made avail-
able to the public and which shall include~—

“¢1) an assessment of the matters referred
to in subsection (¢}1)

“¢2) the basis for its recommendation that
the district court develop & plan or select a
model plan;

“(3) recommended measures, rules and
programs; and

“(4) an explanation of the manner in
which the recommended plan complies with
section 473 of this title,

“(cX1) In developing its recommendations,
the advisory group of a district court shall
promptly complete & thorough assessment
of the state of the court’s civil and criminal
dockets. In performing the assessment for a
distriet court, the advisory group shall—

“{A) determine the condition of the civil
and criminal dockets:

*“(B) identify trends in case filings and in
the demands being placed on the court’s re-
sources;

et
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“¢C) identify the principal causes of cost
and delay in civil livigation, giving consider-
ation to such potential causes as court pro-
cedures and the ways in which litigants and
their attorneys approach and conduct litiga-
tion; and

(D) examine the extent to which costs
and delays could be reduced by a better as-
sessment of the Impact of new legislation on
the courts.

“(2) In developing its recommendations,
the advisory group of a district court shall
take into account the particular needs and
circumstances of the district court, litigants
in such court, and the litigants’ attorneys.

“(3) The advisory group of a district court
shall ensure that its recommended actions
include significant contributions to be made
by the court, the litigants and the litigants’
att¥rneys toward reducing cost and delay
and thereby facilitating access to the courts.

“td) The chief judge of the district court
shall transmit a copy of the plan imple-
mented in accordance with subsection (a}
and the report prepared in accordance with
subsection (b) of this section to—

(1) the Director of the Administrative
Office of the United States Courts;

(23 the judicial council of the circuit in
which the district court is located; and

“(3) the chief judge of cach of the other
United States district courts located in such
circuit.

“5§473. Content of civil justice expense and dclay
reduction plans

“(a) In formulating the provisions of its
civil justice expense and delay reduction
plan, each United States district court, in
consultation with an advisory group ap-
pointed under section 478 of this title, shall
consider and may include the following
principles and guidelines of litigation man-
agement and cost and delay reduction:

“(1) systematic, differential treatment of
civil cases that tailors the level of individ-
ualized and case specific management to
such criteria as case complexity, the amount
of time reasonably needed to prepare the
case for trial, and the judicial and other re-
sources required and available for the prep-
aration and disposition of the case;

*(2) early and ongoing control of the pre-
trial process through invelvement of a judi-
cial officer in—

“(A} assessing and planning the progress
of a case;

“(B) setting early, firm trial dates, such
that the trial is scheduled to occur within
eighteen months of the filing of the com-
prliaint. unless a judicial officer certifies
that—

“ti) the demands of the case and its com-
plexity make such a trial date incompatible
with serving the ends of justice; or

(i) the trial eannot reasonably be held
within such time because of the complexity
of the case or the number or complexity of
pending criminal cases;

“(C) controlling the extent of discovery
and the time for completion of discovery,
and ensuring compliance with appropriate
requested discovery in a timely fashion: and

“(D) setting, at the earliest practicable
time, deadlines for filing motions and a time
framework for their disposition;

“¢3) for all cases that the court or an indi-
vidual judicia) officer determines are com-
plex and any other appropriate cases, care-
ful and deliberate monitoring through a dis-
covery-case management conference or a
series of such conferences at which the pre-
siding judicial officer—

(A} explores the parties’ receptivity to,
and the propriety of, settlement or proceed-
ing with the litigation;

*(B) identifies or formulates the principal
issues in contention and, in appropriate
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cases. provides for the staged resolution or
bifurcation of issues for trial consistent with
Rule 42(b) of the Pederal Rules of Civil Pro-
cedure:

“(C) prcpares a discovery schedule and
plan consistent with any presumptive time
limits that a district court may set for the
completion of discovery and with any proce-
dures a district court may develop to—

“(i) identify and limit the volume of dis.
covery available to avoid unnecessary or
unduly burdensome or expensive discovery:
and

“(ii) phase discovery into two or more
stages; and

(D) sets, at the earliest practicable time,
deadlines for filing motions and a time
framework for their disposition;

“(4) encouragement of cost-effective dis-
covery through voluntary exchange of in-
formation among litigants and their attor-
neys and through the use of cooperative dis-
covery devices;

“(5) conservation of judicial resgurces by
prohibiting the consideration of discovery
motions unless accompanied by a certifica-
tion that the moving party has made a rea-
sonable and good faith effort to reach
agreement with opposing counsel on the
matters set forth in the motion; and

“(6) authorization to refer appropriate
cases to alternative dispute resolution pro-
grams that—

“(A) have been designated for use in & dis-
trict court; or

“(B) the court may make available, includ-
ing mediation, minitrial, and summary jury
trial.

“(b) In formulating the provisions of its
civil justice expense and delay reduction
plan, each United States district court, in
consultation with an advisory group ap-
pointed under section 478 of this title, shall
consider and may include the following liti-
gation management and cost and delay re-
duction techniques:

“(1) a requirement that counsel for each
party to a case jointly present a discovery-
case management plan for the case at the
initial pretrial conference, or explain the
reasons for their failure to do so;

*(2) a requirernent that each party be rep-
resented at each pretrial conference by an
attorney whe has the authority to bind that
party regarding all matters previously iden-
tified by the court for discussion at the con-
ference and all reasonably related matters;

“(3) & requirement that all requests for
extensions of deadlines for completion of
discovery or for postponement of the trial
be signed by the attorney and the party
making the request;

“(4) a neutral evaluation program for the
presentation of the legal and factual basis
of a case to a neutral court representative
selected by the court at a nonbinding con-
ference conducted early in the litigation;

“(5) a requirement that, upon notice by
the court, representatives of the parties
with authority to bind them in settlement
discussions be present or available by tele-
phone during any settlement conference;
and

“(6) such other features as the district
court considers appropriate after consider-
ing the recommendations of the advisory
group referred to in section 472(a) of this
title.

“{¢) Nothing in a civil justice expense and
delay reduction plan relating to the settle-
ment authority provisions of this section
shall alter or conflict with the authority of
the Attorney General to conduct lltigation
on behalf of the United States, or any dele-
gation of the Attorney General.
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“4 174, Review of district court acting

“(a)1) The chief judges of each district
court in a circuit and the chief judge of the
court of appeals for such circuit shall, as a
committee~

“(A) review each plan and report submit-
ted pursuant to section 472(d) of this title;
and

“{B) make such suggestions for additional
actions or modified actions of that district
court as the committee considers appropri-
ate for reducing cost and delay in civil litiga-
tion in the district court,

“{2) The chief judge of a court of appeals
and the chief judge of a district court may
designate another judge of such court to
perform the chiel judge's responsibilities
under paragraph (1) of this subsection.

*“(h) The Judicial Conference of the
United States—

“(1) shall review each plan and report sub-
mitted by a district court pursuant to sce-
tion 472(d) of this title; and

“(2) may request the district court to take
additional action if the Judicial Conference
determines that such court has not ade-
quately responded to the conditions rele-
vant Lo the civil and criminal dockets of the
court or to the recommendations of the dis-
trict court’s advisory group.

“§ 175. Periodic district court assessment

“After developing or selecting a civil jus-
tice expense and delay reduction plan, each
United States district court shall assess an-
nually the condition of the court's civil and
criminal dockets with a view to determining
appropriate additional actions that may be
taken by the court to reduce cost and delay
in civil litigation and to improve the litiga-
tion management practices of the court. In
performing such assessment, the court shall
consult with an advisory group appointed in
accordance with section 478 of this title.

“% 176. Enhancement of judicial information dis-
scemination

*(a) The Director of the Administrative
Office of the United States Courts shall pre-
pare a semiannual report, available to the
public, that discloses for each judicial offi-
cer-—

“(1) the number of motions that have
been pending for more than six months and
the name of each case in which such motion
has been pending;

*(2) the number of bench trials that have
been submitted for more than six months
and the name of each case in which such
trials are under submisslon; and

“{3) the number and nhames of cases that
have not been terminated within three-
years of filing.

“(b) To ensure uniformity of reporting,
the standards for categorization or charac-
terization of judicial actions to be pre-
scribed in accordance with section 481 of
this title shall apply to the semianhnual
report prepared under subsection (a).

“§ 477. Model civil justice expense and delay re-

duction plan

“¢a)(1) Based on the plans developed and
implemented by the United States district
courts designated as Early Implementation
District Courts pursuant to section 103(c) of
the Civil Justice Reform Act of 1990, the Ju-
dicial Conference of the United States may
develop one or more model civil justice ex-
pense and delay reduction plans. Any such
model plan shall be accompanied by &
report explaining the manner in which the
plan complies with section 473 of this titie.

“(2} The Director of the Federal Judicial
Center and the Director of the Administra-
tive Office of the United States Courts may
make recommendations to the Judiclal Con-
ference regarding the development of any
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model civil justice expense and delay reduc-
tion plan.

“{b) The Director of the Administrative
Office of the United States Courts shall
transmit to the United States district courts
and to the Committees on the Judiciary of
the Senate and the House of Representa-
tives copies of any model plan and accompa-
nying report.

“% 178, Advisory groups

“(a) Within ninety days after the date of
enactment of this chapter. the advisory
group required in each United States dis-
trict court in accordance with section 472 of
this title shall be appointed by the chief
judge of each district court, after consulta-
tion with the other judges of such court.

*(b) The advisory group of a district court
shall be balanced and include attorneys and
other pegsons who are representative of
major caltgories of litigants in such court,
as determined by the chief judge of such
court.

*(c) Subject to subsection (d), in no event
shall any member of the advisory group
serve longer than four years.

“(d) Notwithstanding subsection (¢), the
United States Attorney for a judicial dis-
trict, or his or her designee, shall be a per-
manent member of the advisory group for
that district court,

“(e) The chief judge of a United States
district court may designate a reporter for
each advisory group. who may be compen-
sated in accordance with guidelines estab-
lished by the Judicial Conference of the
United States.

“(f) The members of an advisory group of
a United States district court and any
person designated as a reporter for such
group shall be considered as independent
contractors of such court when in the per-
formance of official duties of the advisory
group and may not, solely by reason of serv-
ice on or for the advisory group, be prohibit-
ed from practicing law before such court.
“§479. Information on litigation management

and cost and delay reduction

“(a) Within four years after the date of
the enactment of this chapter, the Judicial
Conference of the United States Courts
shall prepare a comprehensive report on all
plans received pursuant to section 472(d) of
this title. The Director of the Federal Judi-
clal Center and the Director of the Adminis-
trative Office of the United States Courls
may make recommendations regarding such
report to the Judicial Conference during the
preparation of the report. The Judicial Con-
ference shall transmit copies of the report
to the United States district courts and to
the Committees on the Judiciary of the
Senate and the House of Representatives,

“(b) The Judicial Conference of the
United States shall, on a continuing basis—

(1) study ways to improve litigation man-
agement and dispute resolution services in
the district courts; and

“(2) make recommendations to the district
courts on ways to improve such services.

“(c)1) The Judicial Conference of the
United States shall prepare, periodically
revise, and transmit to the United States
district courts a Manual for Litigation Man-
agement and Cost and Delay Reduction.
The Director of the Federsal Judiclal Center
and the Director of the Administrative

Office of the United States Courts may.

make recommendations regarding the prep-
aration of and any subsequent revisions to
the Manual, ! )
“(2) The Manual shall be developed after
careful evaluation of the plans implemented
under section 472 of this title, the demon-
straijon program conducted under section
104 of the Civil Justice Reform Act of 1990,
and the pliot program conducted under sec-

CONGRESSIONAL RECORD — HOUSE

tion 105 of the Civil Justice Reform Act of
1890,

*(3) ‘The Manual shall contain a descrip-
tion and analysis of the litigation manage-
ment, cost and delay reduction principles
and techniques, and alternative dispute res-
olution programs considered most effective
by the Judicial Conference, the Director of
the Federal Judicial Center, and the Direc-
tor of the Administrative Office of the
United States Courts.

“§ 450. Training programs

“The Director of the FPederal Judicial
Center and the Director of the Administra-
tive Office of the United States Courts shall
develop and conduct comprehensive educa-
tion and training programs to ensure that
all judicial officers, clerks of couri, court-
room deputies and other appropriate court
personnel are thoroughly familiar with the
most recent available information and anal-
yses about litigation management and other
techniques for reducing cost and expediting
the resolution of civil litlgation. The cur-
rlculum of such training programs shall be
perlodically revised to reflect such informa-
tion and analyses.

“§ 481, Automated case information

“(a) The Director of the Administrative
Office of the United States Courts shall
ensurc that each United States district
court has the automated capability readily
to retrieve Information about the status of
each case in such court.

“(bX(1) In carrying out subsection (a), the
Director shall prescribe—

“(A) the information to be recorded in dis-
trict court automated systems; gnd

“{B) standards for uniform categorization
or characterization of judicial actions for
the purpose of recording information on ju-
dicial actions in the district court automat-
ed systems.

*(2) The uniform standards prescribed
under paragraph (1XB) of this subsection
shall Include a definitlon of what consti-
tutes a dismissal of a case and standards for
measuring the period for which a motion
has been pending.

“{¢) Each United States district court
shall record {nformation as prescribed pur-
suant to subsection ¢(b) of this section.

“§ 482. Definitions

“As used in this chapter the term ‘judicial
officer’ means a United States district court
judge or a United States magistrate.”,

(b) IMPLEMENTATION.—(]) EXxcept as pro-
vided in section 105 of this Act, each United
States district court shall, within three
years after the date of the enactment of
this title, implement a civil justiee expense
and delay reduction plan under section 471
of title 28, United States Code, as added by
subsection (a).

(2) The requirements set forth in sections
471 through 478 of title 28, United States
Code, as added by subsection (8), shall
remain in effect for seven years after the
date of the enactment of this title.

() EarRLY IMPLEMENTATION DHSTRICT
COURTS.~

(1) Any Unlted States district court that,
no earlier than June 30, 1991 and no later
than December 31, 1991, develops and im-
plements & civil justice expense and delay
reduction plan under chapter 23 of title 28,
United States Code, as ndded by subsection

(a), shall be designated by the Judicial Con-

ference of the United States as an Early Im-
plementation Distriet Court.

(2) The chief judge of a district so desig-
nated may apply to'the Judicial Conference
for additional resources, including techno-
logical and personnel support and informa-
tion systems, necessary to .implement its

-civil justice expense and delay reduction -
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plan. The Judicial Conference may proviue
such resources out of funds appropriated
pursuant to section 106(a).

(3) Within eighteen months after the date
of the enactment of Lhis title, the Judici:l
Conference shall prepare a report on the
plans developed and implemented by the
Early Implementation District Courts.

(4) The Director of the Administrative
Office of the United States Courts shall
transmit to the United States district courts
and to the Commitiees on the Judiclary of
the Senate and House of Representatives—

(A) copies of the plans developed and im-
plemented by the Early Implementation
District Courts;

(B) the reports submitted by such districts
pursuant to section 472(d) of title 28, United
States Code, as added by subsection (a); and

(C) the report prepared in accordance
with paragraph (3) of this subsection.

(d) TeEcHNICAL AND CONFORMING AMEND-
meNT.—The table of chapters for part I of
title 28, United States Code, is amended by
adding at the end thereof:

“23. Civil justice expense and delay re-
duction plans
SEC. 164. DEMONSTRATION PROCRAM,

(3) IN GeneraL.—(1) During the four-year
period beginning on January 1, 1981, the Ju-
dicial Conference of the United States shall
conduct a demonstration program in accord-
ance with subsection (b},

(2) A district court participating in the
demonstration program may also be an
Early Implementation District Court under
section 103(c).

(b) PRrROGRAM REQUIREMENT.—(1) The
United States District Court for the West-
ern District of Michigan and the United
States District Court for the Northern Dis-
trict of Ohio shall experiment with systems
of differentiated case management that pro-
vide specifically for the assignment of cases
to appropriate processing tracks that oper-
ate under distinct and explicit rules, proce-
dures and timeframes for the completion of
discovery and for trial.

(2) The United States District Court for
the Northern District of California, the
United States District Court for the North-
ern District of West Virginia, and the
United States District Court for the West-
ern District of Missourl shali experiment
with various methods of reducing cost and
delay in clvil litigation, including alternatlve
dispute resolution, that such district courts
and the Judicial Conference of the United
States shall select.

(¢) Stupy or ResuLTs.—The Judicial Con-
ference of the United States, in consultation
with the Director of the Federal Judicial
Center and the Director of the Administra-
tive Office of the United States Courts,
shall study the experience of the district
courts under the demonstration program.

(d) ReporT.—Not Iater than December 31,
1995, the Judicial Conference of the United -
States shall transmit to the Committees on
the Judiciary of the Senate and the House
of Representatives a report of the results of
the demonstration program.

SEC. 105. PILOT PROGRAM.

(a) In GENERAL—(1) During the four-year
period beginning on January 1, 1991, the Ju-
dicial Conference shall conduct a pilot pro-
gram in accordance with subsection (b).

(2) A district court participating in the
pilot program shall be designated as an
Early Implementation District Court under
section 103¢¢). '

(b) ProGram ReQUIREMENTS.—(1) Ten dis-
trict courts (in this section referred to as
“Pilot Districts”) designated by the Judicial
Conference of the United States shsll im-

4717,
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plement expense and delay reduction plans
under chapter 23 of title 28, United States
Code (as added by seetion 103(a)), not later
than December 31, 1891, In addition to eom-
plying with all other applicable provisions
of chapter 23 of Litle 28. United States Code
{(as added by section 103(a)), the expense
and delay reduction plans implemented by
the Pilot Districts shall include the six prin-
ciples and guidelines of litigation manage-
ment and cost and delay reduction identi-
fied in section 473(a) of title 28, United
States Code.

(2) At least five of the Pilot Districts des-
ignated by the Judicial Conference shall be
judicial districts encompassing metropolitan
arcas.

¢3) The expense and delay reduction plans
implemented by the Pilot Districts shall
remain in effect for a period of three years.
At the end of that three-year period, the
PilOU Districts shall no longer be reguired to
include, in their expense and delay reduc-
tion plans, the six principles and guidelines
of litigation management and cost and delay
reduction described in paragraph (1),

{¢) Procranm Stupy Reporr.—(1) Not later
than December 31. 1995, the Judicial Con-
ference shall submil to the Commitiees on
the Judiciary of the Senate and House of
Recpresentatives a report on thie results of
the pilot program under this section that in-
cludes an assessment of the extent to which
costs and delays were reduced as a result of
the program. The report shall compare
those results to the impact on costs and
delays in tcn comparable judicial districls
for which the application of section 473(2)
of title 28, United States Code, had been dis-
cretionary. That comparison shall be based
on a study conducted by an indcpendent or-
ganization with expertise in the area of Ped-
eral court management,

(2XA) The Judicial Conference shall in-
ciude in its report a recommendation as to
whether some or all district courts shoudd
be required to include, in their expense and
delay reduetion plans, the six principles and
guidelines of litigation management and
cost and delay reduction identified in sec-
tion 473(a) of title 28, United States Code.,

(BY If the Judicial Conference recom-
mends in ils report that some or ali distriet
courts be required to include such prineiples
and guidelines in their expense and delay
reduction plans, the Judicial Conference
shall initiate proceedings for the prescrip-
tion of rules implementing its recommenda-
tion, pursuant to chapter I31 of title 28,
United States Code.

{C) If in iis report the Judicial Conference
does not recommend an expansion of the
pilot program under sebparagraph ¢A), the
Judicial Conference shall identify alterna-
tive. more effective cost and delay reduction
programs that should be implemented in
light of the tindings of the Judicial Confer-
ence in its report, and the Judicial Confes-
ence may iniliate proceedings for the pre-
scription of ruies implementing its recom-
mendation. pursuant to chapter 131 of title
28, United States Code.

SEL. W6, AUTHORIZATION.

(a) EamLy INMPLEMENTATION DisTRICY
Courts.—There i8 suthorized to be appro-
priated not more than $15,000,000 for fiscal
year 1981 to carry out the resource and
planning needs necessary for the implemen-
tation of section 103(e).

(D) IMPLEMENTATION OF CHAPTER 23—
There is autherized to be appropriated not
more than $5.800,000 for fiscal year 1981 to
finplement chapier 23 of title 28, United
States Code.

(¢) DEMONSTRATION PrROGRAM.—There is
authorized to be appropriated not mose
than $5,008,008 far fiseal year 1991 to carsy
out the provisions of seetion 104,
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TITLE H--FEDERAL JUDGESIIPS
SECTION 201, SHOKRT TITLE.

This title may be cited as the "Pederal
Judgeship Act of 1990,

SR M2 CIRCUFP JUDGES POR THE CIRCUIT CHURT
OF AFPRALS.

¢a) In GereraL—The President shail ap-
point, by and with the advice and consent of
the Scnate—

(1) 2 additional circuit judges for the third
circuit court of appeals;

(2) 4 additional circuit judges for the
fourth circuit court of appeals;

(3) 1 additional circuit judge for the fifth
circuit court of appesals;

{4) 1 additional circuit judge for the sixth
circuit court of appeals;

(5) 1 additional circuit. judge for the
eighth circuit court of appeals; and

(6) 2 additional circuit judges for the
tenth circuit court of appeals.

(b) Tasies.—In order that the table con-
tained in section 44(a) of title 2d. United
States Code, will, with respect to each judi-
cial circuit, reflect the changes in the total
number of permanent circuit judgeships au-
thorized as a result of subsection (a) of this
section, such Lablc is amended to read as fol-
lows:

~Circuits Number of Judges
District of Columbia..ciccmciae, 12
First [
Sceond 13
Third 14
Fourth 15
Fifth ... 17
SIXUN ceectveciirer e senr e aesae s e 16
SeVENLR woeciivirecererinecrnsnnee e vcnaes 11
Eighth . 11
Ninth 28
[ N2 + 38 ¢ KOOV RO TRPON 12
Eleventh 12
Federal 2.

SEC. 200, DISTRIET JUDGES FOR THE DISTRICT

COURTS.

(a) In GENERaL—The President shall ap-
point, by and with the advice and consent of
the Senate—

(1) 1 additional district judge for the west-
ern district of Arkansas;

(2) 2 additional district judges for the
northern district of California;

(3) 5 additional district judges for the een-
tral district of California;

{4) 1 additional district judege for the
southern district of California;

(5) 2 additional district judges for the dis-
trict of Connecticut;

(8) 2 additional district judges
middle district of Florida;

(T) 1 additional district judge
northern district of Florida;

(8) 1 additional district judge
southern district of Florida:

(83 1 additional district judge
middle district of Georgia,;

(10) 1 additional district judge
northern district of Ilinois;

(11) 1 additional district judge
soulhern district of Towa;

(12) 1 additional district judge
western distriet of Louisiana;

€13) 1 ndditional district judge for the dis-
triet of Maine;

{14) 1 additional district judge for the dis-
trict of Massachusetts;

(15) ¥ additional district judge for the
southemrn district of Mississippt,

¢(16) 1 additional district judge fer the
eastern district of Missouri

t1'%) 1 additional district judge for the dis-
trict of New Hampshire;

¢18) 3 additional district judges fer the dis-
trict of New Jersey;

€19) 1 additional district judge for the dis-
trict of New Mexico;

for the
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€20) 1 additional district judge for the
southern district of New York;

(21) 3 additional distriet judges for the
eastern district of New York;

(22) 1 additional district judge for
middle district of North Carolina;

(23) 1 additional district judge for
southern district of Ohio.

(24) 1 additional district judge for
northern district of Oklahoma;

(25 1 additional district judge for
western district of Oklahoma:

(26} 1 additional district judge for the
trict of Oregon;

(273 3 additional district judges for
eastern district of Pennsylvania;

(28) 1 additional district judge for
middie district of Pennsylvania;

(29) 1 additional distriet judge for the dis-
trict of South Carolina:

{30) 1 additional district judge
eastern district of Tennessee;

(31) 1 additional district judge
western district of Tennessee;

(32) 1 additional district judge
niiddic district of Tennessee;

(33) 2 additional district judges
northern district of Texas;

(34) 1 additional district judge
eastern district of Texas;

(35) 5 additional distriet judges
southern district of Texas;

(36) 3 additional district judges
western district of Texas,

(37) 1 additional district judge for the dis-
trict of Utah;

(38) 1 additional district judge for the
eastern district of Washington;

(39> 1 additional district judge for
northern district of West Virginia:

(40) 1 additional district judge for
southern district of West Virginia; and

(41) 1 additional district judge for the dis-
trict of Wyoming.

(b) ExXIsTING JUDGESHIPS.—(1) The exist-
ing district judgeships for the western dis-
trict of Arkansas, the northern district of II-
linois, the northern distriet of Indiana, the
district of Massachusetts, the western dis-
trict of New York, the eastern district of
Rorth Carolina, the northern district of
Ohio, and the western district of Washing-
ton authorized by section 202(b) of the
Bankruptcy Amendments and Federal
Judgeship Act of 1984 (Public Law 98-353,
98 Stat. 347-348) shall, as of the effective
date of this title, be suthorized under sec-
tion 133 of title 28, United States Code, and
the incumbents In those offices shall hold
the office under sectiomr 133 of titie 28,
United States Code, as amended by (his
iitle,

(2X A} The existing two district judgeships
for the eastern and western districts of Ar-
kansas (provided by section 133 of title 28,
United States Code, as in effect on the day
before the effective date of Lhis title) shall
be district judgeships for the eastern dis
trict of Arkansas only, and the incumbents
of such judgeships shall hold the offices
under section 133 of title 28, United States
Code, 28 amended by this title.

(B) The existing district judgeship for the
porthern and southern districts of lowa
(provided by section 133 of title 28, United
States Code, as inx effect on the day before
the effective date of this title) shall be a &is-
trict judgeship for the morthern dsirict of
lowa oniy. and the incumsbent of such
judgeship shxll hold the affice under sec
tion 133 of title 28, United States Code, s
amended by this title.

(C) The existing district. judgeship for the
northern, eastern, and western districts. of .
Okiahoma tprowvided by section 133 eof tithe
41, Unlted States Code, 5 in effect on the -
day before the effective dute of tiv tithes
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and the occupant of which has his official
duty station at Oklahoma City on the date
of enactment of this title, shall be a district
judgeship for the western district of Okla-
homa only, and the incumbent of such
judgeship shall hold the office under sec-
tion 133 of title 28, United States Code, as
amended by this title.

{¢) TeEMPORARY JUDCESsHIPS.-—-The Presi-
dent shall appoint, by and with the advice
and consent of the Senate—

(13 1 additional district judge for the
northern district of Alabama;

(2) 1 additional district judge for the east-
ern district of California;

(3) 1 additional district judge for the dis-
trict of Hawaii;

(4) 1 additional district judge for the cen-
tral district of Illinois;

(5) 1 gdditional district judge for the
southerl district of Illinois;

(6) 1 additional district judge for the dis-
trict of Kansas;

(7) 1 additional district judge for the west-
ern district of Michigan;

(8) 1 additional district judge for the east-
ern district of Missourt;

(9) 1 additional district judge for the dis-
trict of Nebraska,

(10) 1 additional district judge for the
northern district of New York;

(11 1 additional district judge for the
northern district of Ohio;

(12) 1 additional district judge for the
eastern district of Pennsylvania; and

(13) 1 additional district judge for the

eastern district of Virginia.
The first vacancy in the office of district
judge in each of the judicial districts named
in this subsection, occurring five years or
more after the effective date of this title,
shall not be filled.

(d) TapLEs.—In order that the table con-
tained in section 133 of title 28, United
States Code, will, with respect to each judi-
cial district, reflect the changes in the total
number of permanent district judgeships
¢« Wihcrized as a result of subsections (&) and
(b) of this section, such table is amended to
read as follows:

“DISTRICTS
Alabama:
Northern
Middle
Southern
Alaska
Arizona
Arkansas:
Eastern
Western
California:
Northern
Eastern
Central
Southern
Colorado
Connecticut
Delaware
District of Columbia ....oeccerverccenscrvernne
Florida:
Northern
Middte
Southern
Georgia:
Northern
Middle
Southern
Hawail
Idaho
Illinois:
Northern
Central
Southern
Indiana:
Northern
Southern !
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Towa:
Northern
Southern

Kansas

Kentucky:
Eastern
Western
Eastern and Westernu..orcne.

Louisiana:
Eastern.
Middle
Western

Maine

Maryland....

Massachusetts

Michigan:
Eastern
Western

Minnesota

Mississippi:
Northern
Southern

Missouri:
Eastern
Western ...
Eastern and Western....

Montana

Nebraska
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New Hampshire
New Jersey.
New Mexico
New York:
Northern
Southern
Eastern
Western
North Carolina:
Eastern.
Middle
Western .
North Dakota
Ohio:
Northern..
Southern
Oklahoma:
Northern
Eastern
Western
Northern, Eastern, and Western..
Oregon
Pennsylvania:
Eastern,
Middle
Western
Puerto Rico
Rhode Island
South Carolina
South Dzakota
Tennessee:
Eastern
Middie
Western
Texas:
Northern
Southern
Eastern
Western
Utah
Vermont
Virginia:
Eastern
Western
Washington:
Eastern
Western
West Virginia:
Northern
Southern
Wisconsin:
Eastern
Western
Wyoming
SEC. 204. AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated
such surns as may be necessary to carry out
the provisions of this title. including such
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sums as may be necessary to provide appro-

priate space and facilities for the judicial

positions created by this title.

SEC. 205 STUDY RY GENERAL
OFFICE,

(a) IN GENERAL.—The Comptrolier Gener-
al of the United States shall review the poli-
cies, procedures, and methodologies used by
the Judicial Conference of the United
States in recommending to the Congress the
creation of additional Federal judgeships. In
conducting such review the Comptroller
General shall, at a minimum, determine the
extent to which such policies, procedures,
and methodologies—

(1) provide an accurate measure of the
workload of existing judges;

(2) are applied consistently to the various
circuit courts of appeals and district courts;
and

(3) provide an accurate indicator of the
need for additional judgeships.

(b) Rerort 1o Concress.—~The Comptrol-
ler General shall, not later than 18 months
after the date of the enactment of this Act,
report the results of the review conducted
under subsection (8) to the Committees on
the Judiciary of the House of Representa-
tives and the Senate. The report shall in-
clude such recommendations as the Comp-
troller General considers appropriate for re-
visions of the policies, procedures, and
methodologies used by the Judicial Confer-
ence that were reviewed in the report.

SEC. 206. EFFECTIVE DATE.
This title shall take effect on the date of
enactment of this title.

TITLE IN—-IMPLEMENTATION OF FEDERAL
COURTS STUDY COMMITTEE RECOMMEN-
DATIONS

SEC. 301 SHORT TITLE.

This title may be cited as the “Federal
Courts Study Committee Implementation
Act of 1990".

SEC. 302, STUDY OF INTERCIRCUIT CONFLICTS AND
STRUCTURAL  ALTERNATIVES FOR
THE COURTS OF APPEALS BY FEDER-
AL JUDICIAL CENTER.

(a) INTERCIRCUIT CoONrFLICTS.—The Board
of the Federal Judicial Center is requested
to conduct a study and submit to the Con-
gress a report by January 1, 1482, on the
number and frequency of conflicts among
the fudicial circuits in interpreting the law
that remain unresclved because they are
not heard by the Supreme Court.

{b) Facrors To Consiper 1N Stupy.-—In
conducting such a study, the Center should
consider, to the extent feasible, all relevant
factors, such as whether the conflict—

(1) imposes economic costs or other harm
on persons engaging in interstate commerce,;

(2) encourages forum shopping among cir-
cuits;

(3) creates unfairness to litigants in differ-
ent circuits, as in allowing Federal benefits
in one circuit that are denied in other cir-
cuits; or

{4) encourages nonacquiescence by Feder-
al agencies in the holdings of the courts of
appeals for different circuits,

but are unlikely to be resolved by the Su-
preme Court,

(¢} STRUCTURAL ALTERNATIVES FOR THE
CoURTS OF APPEALS.—The Board of the Fed-
eral Judicial Center is requested to study
the full range of structural alternatives for
the Pederal Courts of Appeals and submit
its report to the Congress and the Judicial
Conference of the United States, no later
than 2 years after the date of the enact.
ment of this Act.

ACCOUNTING
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SEAL 303, BEPECT OF APPOINTMENT OF JUDGE AS
MRECTOR 68 CERTAIN  MCIHCIAL

RRANCH AGENCIES.

Section 133 of title 28, United States Code,
is amended by adding at the end thereof the
following:

(1) by inserting “(a)” before “The Presi-
dent”; and

(2) by adding at the end thereof the fol-
lowing:

“(b)(1} In any case in which a judge of the
United States (other than a senior judge)
assumes the dutics of a full-time office of
FederaY judicial adininistration, the Presi-
dent shall appoint, by and with the advice
and consent of the Senate, an additional
judge for the court on which such judge
serves. If the judge who assumes the duties
of such full-time office leaves that office
and resumes the duties as an active judge of
th urt, then the President shall not ap-
poift a judge to fill the first vacancy which
occurs thereafter in that court.

“(2) For purposes of paragraph (1), the
term ‘office of Federal judicial administra-
tion' means a position as Director of the
Federal Judicial Center, Director of the Ad-
ministrative Office of the United States
Courts, administrative assistant to the Chief
Justice.”,

SELL 304, EXTENSION OF TERMS OF OFFKE OF
BANKRIUPFCY JUDGES,

Section 152¢(a) of title 28, United States
Code, is amended by inserting after the
third sentence the following: “However,
upon the expiration of the term, a bank-
ruptcy judge may, with the approval of the
judicial ecouncil of the circuit, continue to
perform the duties of the office until the
earlier of the date which is 180 days after
tlie expiration of the term or the date of
the appointment of a successor.”.

SEC. 365, APPEALS OF JUDGCMENTS. ORDERS, AND
DECKEES OF BANKRUPTCY COCRTS.

Section 1538(h) of title 28, United States
Code, is amended--

(1) by redesignating paragraphs (2) and
{3) as paragraphs (3) and (4), respectively,
and

(2) by inserting aiter paragrash (1) the
{ollowing:

“(2) If authorized by ihe Judicial Confer-
ence of the United States, the judicial coun-
cils of 2 or more circuits may establish a
joint bankruptcy appellate panel comprised
of bankruptey judges from the districts
within the circuits for which such panel is
established. to hear and determine, upon
the consent of all the parties, appeals under
subsecticn (a) of this section.”.

SLC. 306, KETIREMENT SYSTEM FOR CLATMS COURT
JUDGES.

(a) New RETIREMENT System.—(1) Chap-
ter 7 of title 28, United States Code, is
amended by adding at the end thereof the
following new section:

“8 178. Retirement of judges of the Claims Court

“(a) A judge of the United States Claims
Court who retires from office after attain-
ing the age and mecting the service require-
ments, whether continuously or otherwise,
of this subsection shall, subject to subsec-
tion {f), be entitled to receive, during the re-
prainder of the judge's lifetime, an annuity
equzl to the salary payable to Claims Court
Judges in reguiar active service. The age and
service requirements for retirement under
this subsection are as follows:

Years of

“Attained Age: Service:
65 . i5
66 14
67 13
68. 12
69 11

T 10.
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“(b) A judge of the Claims Court who is
not reappointed following the expiration of
the term of office of such judge, and who
retires upon the completion of such term
shall, subject to subsection (), be entitled to
receive, during the remainder of such
judge's lifetime, an annuity equal to the
salary payable to Clalms Court judges in
regular active service, if—

“(1) such judge has served at least 1 full
term as judge of the Claims Court, and

~{2) not earlier than 9 months before the
date on which the term of office of such
Judge expired. and not later than 6 months
before such date, such judge advised the
President in writing that such judge was
willing to accept reappecintment as a judge
of the Claims Court,

~(c) A judge of the Claims Court who has
served at least § years, whether continuous-
ly or otherwise, as such a judge, and who re-
tires or is removed from office upon the sole
ground of mental or physical disability
shall, subject to subsection (f), be entitled to
receive, during the remainder of the judge's
lifetime—

~“(1) an snnuity equal to 50 percent of the
salary payable to Claims Court judges in
regular active service, if before retirement
such judge served less than 10 years, or

~“(2) an annuity equal to the salary pay-
able to Claims Court judges in regular
active serviece, i before retirement such
judge served at least 10 years.

“(d) A judge who retires under subsection
(a) or (1), may. at or after such retirement,
be called upon by the ehief judge of the
Claims Court to perform such judicial
duties with the Claims Court as may be re-
quested of the retired judge for any period
or periods specified by the chief judge,
except that in the case of any such judge—

(1) the aggregale of such periods in any
one calendar year shall not (without his
consent) exceed 90 calendar days; and

“(2) he or she shall be relieved of perform-

ing such duties during any period In which
illness or disability precludes the perform-
ance of such duties,
Any act, or failure to act, by an individual
performing judicial duties pursuant to this
subsection shall have the same force and
effect as if it were the act (or failure to act)
of a Claims Court judge in regular active
service, Any individual performing judicial
duties pursuant to this subsectionr shall re-
ceive the allowances for official travel and
other expenses of a judge in regular active
service.

"“(eX1) Any judge who retires under the
provisions of subsection (a) or (b of this
seetion shall be designated ‘senior judge”.

“{2} Any judge who retires under this sec-
tion shall not be counted as a judge of the
Claims Court for purposes of the number of
Judgeships authorized by section 171 of this
title,

~{}1} A judge sliall be entitled to an an-
nuity under this section if the judge elects
any annuity under this section by notifying
the Director of the Administrative Office of
the United States Courts In writing. Such
an election—

“(A) may be made only while arr individual
is a judge of the Claims Court (except that
in the case of an individua! who- fails to be
reappointed as judge at the expiration of a
term of office, such election may be made at
any time before the day after the day on
which his or her successor takes office); and

“(B) once made, shall, subject to subsec-
tion (k), be irrevocable,

"(2) A judge who elects to receive an an-
nuity under this section shall not be enti-
tled to receive—

“(A} any annuity to which such judge
would otherwise have been entitied undes
subchapter III of ehapter 83, or under chap-
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ter 84, of title 5, for service performed as a
judge or otherwise;

“¢(B) an annuity or salary in senior status
or retirement under section 371 or 372 of
this title;

*(C) retired pay under section 7447 of the
Internal Revenue Code of 1986; or

(D) retired pay under section 4896 of title
38.

“{(g) Por purposes of calculating the vears
of service of an individual under subsections
(a) and (¢), only those years of service as a
judge of the Claims Ceourt or & commission-
er of the United States Court of Ctaims
shall be credited, and that portion of Lhe ag-
gregate number of years of such service that
is a fractional part of I yecar shall not be
credited if it is less than 6 months, and shall
be credited if it is 6 months or more.

“(l) An annuity under this section shall
be payable at the times and in the same
manner as the salary of a Claims Court
judge in regular active service. Such annuity
shall begin Lo accruc on the day following
the day on which the annuitant’s salary as a
judge in regular active service ceases Lo
acerue.

(i) 1) Payments under this section which
would otherwise be made to a judge of the
Claims Court based upon his or her service
shall be paid (in whole or in part) by the Di-
rector of the Administrative Office of the
United States Courts to another person if
and to the extent expressly provided for in
the terms of any court decree of divorce, an-
nulment, or legal separation, or the terms of
any court order or court-approved property
settlement agreement incident to any court
deceree of divorce, annulment. or legal sepa-
ration. Any payment under this paragraph
to a person bars recovery by any other
person.

*(2) Paragraph (1) shall apply only to pay-
ments nrade by the Director of the Adminis-
trative Office of the United States Courts
after the date of receipt by the Director of
written notice of such decree, order, or
agreement, and such additional information
as the Director may prescribe.

*(3) As used in this subsection, the term
‘court” means any court of any State, the
District of Columbia, the Commonwealth of
Puerto Rico, Guam, the Commonwealth of
the Northern Mariana Islands, or the Virgin
Islanas, and any Indian tribal court or court
of Indian offense.

=(j)1) Subject to paragraph (2}, any judge
of the Claims Court who retires under this
section and who thereafter in the practice
of law represents (or supervises or directs
the representation of) a client in making
ary civil claim against the United States or
any agency thereof shall forfeit all rights to
arr annuity under this section for all periods
beginning on or after the first day orr which
he 50 practices law.

~(2) If & judge of the Chims Court who
retires under this section fails during any
calendar year to perform judicial duties re- |
quired of such judge by subsection (4}, such
judge shall forfeit all rights to an annuity
under this section for the I-year period :
which begins on the first day on which he -
or she so fails to perform such duties.

“13) If a judge of the Claims Ceourt who
retires under this section accepts compensa- -
tion for civil office or employment undex -
the Government of the United States (othes -
than the performance of judicial duties -
under subsection (d)}, such judge shall for- ¢
feit all rights to an annuity under this sec-}
tion for the period for which such eampen-
sation is received, B

“(4XA) If a fudge makes an eleetion uxde(
this paragraph— i
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*“(}) paregrephs (1) and (2) (and subsection
td)) shall not apply to such judge beginning
on the date such ciection takes effect, and

“(ii) the annuity payabie under this sec-
tion 1o such fudge, for periods beginning on
or after the date such election takes effect,
sheall be equal Lo the annuity to which such
judge is entitled on the day before such «f-
foctive date.

“(B) An election under subparagrzph
(A)—

(i) may be made by a judge only if such
judge meels the age and service require-
niznts for retircment under subsection (a),

“d§) may be made only during the period
during which such judge may muke =i elec-
tion to receive an annuity under this section
or while the judge is receiving an annuity
under this section, and

“(iil) shall be filed with the Dircctor of
the Adgeinistrative Office of the United
States Courts.

Such an election, once it takes effect, shall
be irrevocable.

*(C) Any electicn under this parasraph
shall tale effect on the first day of the first
month following the month in which the
election is made.

“kU1) Notvwithstanding subsection
(IX1XB), an individual who has filed an
election under subsection (£} L0 receive an
annuily may revoke such election at any
time before the first day on which such an-
nuity would (but for such revocation) begin
to secrue with respect to such individual.

“(2) Any revocation under this subsection
shall be made by filing & notice thereof in
writing with the Director ¢f Administrative
Office of the United States Courts.

“{3) In the case of any reveoation under
titis subsection—

“(A) for purposes of Lhis section, Lhe indi-
vidual shall be treated as not having filed an
election under subsection (b) o reccive &n
annuity,

*(B) for purposes of section 376 of this
title—

“(i) the individual shall be treated ss not
having filed an election und r section
378¢ax1), and

(i) section 376(g) shall not aroly, and
the amount eredited to such individual's se-
count (together with interest at 3 percent
per annum, compounded on Deceniber 31 of
each year to the date on whichh the revoea-
tion is filed) shall be returned to such indi-
vidual,

“¢C) no credit shall be allowed for any
service a& & judge of the Claims Court or as
e commissioner of the United States Court
of Claims uniess with respect to such service
either there has been deducted and with-
held the emount required by ehapter 83 or
84 (as the case may be) of title 5 or there
has been deposited in the Civil Service Re-
tirement sand Disability Fund an amount
equal to the amount so required, with hiter-
est,

“(1)) the Claims Court shall deposit in the
Civil Service Retirement and Disability
Fund sn amcunt equal to the additional
amount it would have contributed to such
Fund but for the election under subsection
(£}, and

“(E) If subparagraph (D) is complied with,
service on the Claims Court or s & comunis-
sioner of the United States Court of Claims
shsll be treated as mervice with respect to
which deductions and contributions had
been made during the period of service.

“(IX1) There is established in the Tresas-
ury & fund which gshall be known as the
‘Claitas  Court Judges Retirement Fund'.
The Pund is appropriated for the pavment
of annuities and other payments under this
section.

*(2) The Secretary of the Treasury shall
invest, in interest bearing sccurities of the
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Unitod States, such currently avallable por-
tions of the Claims Court Judges Rotire-
ment Fund as are not immediztely required
for payments from the Fund. The {ncome
derived from these investments constitutes
& part of the Fund,

"{3)(A) There are suthorized Lo be appro-
prigted to the Claims Court Judges Retire-
ment Fund amounts required to reduce to
rero the unfunded tirbility of the Fund.

“(Bt For purposes of subparagraph (A),
the term ‘unfunded Hability” means the esti-
mated excess, determined on an annual
basis in accordance with the provisions of
saction 9503 of title 31, of the present value
of all benefits pryable from the Claims
Court Judges Rcotirement Fund, over the
balance in the Pund as of the date the un-
fundsd liability is determiped. In making
any deterruination under Lhis subparagraph,
the Comptroller General shall use the apphi-
cable information contained {n the reports
fil~d pursuant to section 9503 of title 31,
with respect to the retircment annuities
provided for in this section.

“C) There are avthorized to be appropri-
ated such suins as may be necessary to carry
oul this paragraph.”.

(2) The tsble of sections at the beginning
of chapler 7 of title 28, United States Code,
is amended by sdding at the end the follow-
ing new ifeny

“178. Retirement of judges of the Claims
Court.”.

(b) JunttisaL SURVIVORS' ANNUITIES.—(1)
Section 375 of title 28, United States Code,
is amendcd as follows:

(A) Supsection (aX1) is amended—

(i) by striking out “or” at the end of sub-
paragraph (E);

{ii) by adding “or” 2t the end of subpara-
graph (F); .

(iti) by inserting efler subparagraph (F)
thie foliowing:

*(G) a judge of thie United States Clrims
Court;™;

(v) hy striking out “or (v)" and inserting
in lieu thereof “(v)"; and

(v) by inserting before the semnicolon at
the end thereof the following: “, or (vi) the
date of the ¢nactment of the Federal Court
Study Conmiitee Tinpiementation Act of
1990, in the case of a full-time judge of the
Claims Court in active service on that date™.

(B) Subsection (aX(2) is amended—

() by striking out “end" at the end of sub-
paragraph (E); ]

(ii) hy adding “and” at the end of subpara-
graph (F); angd

(iii) by adding at the end thereof the f{ol-
towing:

(G in the case of a judyge of the United
States Cluims Court, an snnuity pald under
seciion 178 of this title;”.

(C) Sutzection (b) is amended in the last
sentence by striking out “section 377" each
place it appears and inserting in each such
place “sectiorn 178 or 379",

(¢) Crvit. SERVICE RETIREMERT SYSTEM.—
(1) Section 8331 of title 5, United Siates
Code, iz amended—

(A) by striking out “and” at the end of
prragraph (24)

{B) by striking out the period at the end
of paragraph (25) and inserting in lieu
thereof *; and™; and

(C) by adding st the end thereoef the fol-
towing new paragraph:

*(28) 'Claimns Court judge’ means a judge
of the United States Claims Court who is
uppointed ander chapter 7 of title 28 or who
has served under section 167 of the Federal
Courts Improvement Act of 1982.~,

(2) Section 8334 of title 5, United States
Code, is amendad—

(A) in subeection (aX13j, by inserting “a
Clalms Court Judge.” after “Member,'; and
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(B) in subsection (¢), by Inserting at the
end of the table the following:

“Claims Court
P 177 -2 — 2% August 1, 1820, to June
30, 1926,
¥a July 1, 1826, o June
30, 1942,
] Joly 1, 1942, o June
30, 1348,
6 July 1, 1848, to October
81, 1856,
64 November 1, 1656, to

December 31, 1868,

i January 1, 1970, to Scp-
tember 30, 1988,

8 After Scptember 50,
1088.",

(3) Section B336kY of title 5. United
States Code, is amended to read as {ollows:

“(k) A bankruptcy judge, United States
magisirate, or Claims Court judge who is
separated from service, except by reinoval,
siter becoming 62 vears of age and complet-
ing 5 years of civilian service, or ait2r be-
coming 60 vears of age and completing 10
years of scrvice as & bankruptey judge,
United Stetes magistrate, or Claims Court
Jueige, is entitied to an annuity.”.

(4) Section 8239(n) of title 5, United
States Code, is amended to read as follows:

“(n) The arnuity of an employee who is 2
Claims Court judge, bankraptcy jndge, or
United States magistrrnte is computed, with
respect to service as a Claims Court judge,
as a commissioner of the Court of Claims, as
a referee in bankruptcy, as a bankruptey
judge, as 8 United States magistrate, and zs
a United States commissioner and with re-
spect to tlie military service of any such in-
dividual (not exceeding 5 years) creditsble
under section 8332 of this title, by multiply-
ing 2% percent of the individual's averzge
pay by the years of that service.”,

(d) THRIFT SavINGS PLAR.—(1) Subchapter
III of chapter 84 of title 5, United States
Code, is amended by adding at the end
thereof the following:

“E 8440b. Cluims Court judges

“{aX1l) A judge of the United States
Claims Court who is covered by section 148
of title 28 may elect to contribute an
smount of such individusal’s basic pay to the
Thrift Savings Fund.

“(2) An election may be made under pare-
graph (1) only during a period provided
under section 8432(b) for individuals subject
to this chapter.

“{bi)) Except as otherwise provided in
this subsection, the provisions of this sub-
chapter and subchapter VII shalli apply
with respect to Claims Court judges who
make contributions to the Thrift Savings
Fund under subsection <a) of this section.

*(2) The smount contributed by a Claims
Court judge for any pay period shail nat
exceed 5 percent of basic pay for such pay
period.

“(3) No oontributions shall be made under
section 8432¢c) of this title for the benefit of
8 Claims Court judge making contributions
under subsection (a} of this section.

(4K A) Section 8433(b) of this title applies
to & Claims Court fudge who elects tc make
contributions to the Thrift Savings Fund
under subsection (a) of this section and who
retires entitled to an annuity under section
178 of title 2§ (including 8 disability annuity
under subsection (d) of such section).

‘“48) Section 8433(4) of this title applies to
any Claims Court jondge who elects to make
contributions to the Thrift Savings Funad
under subsection (a) of this section and who
retires before becoming entitied to an annu-
Hty under section 178 of title 23.
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“(5) With respect to Claims Court judges
to whom this section applies, retirement
under section 178 of title 28 is a separation
from scrvice for purposes of this subchapter
and subchapter VII.

“(6) For purposes of this section, the
terms ‘retirement’ and ‘retire’ include re-
moval from office under section 178(c) of
title 28 on the sole ground of mental or
physical disability,

“(7) Sums contributed pursuant to this
section by Claims Court judges, as well as
ail previous contributions to the Thrift Sav-
ings Fund by those judges, and earnings at-
tributabie to such sums and contributions,
may be invested and reinvested only in the
Government Securities Investment Fund es-
tablished under section 8438(b)(1)}{A) of this
title.

(8) Mt the case of a Claims Court judge
wlho receives a distribution from the Thrift
Savings Plan and who later receives an an-
nuity under section 178 of title 23, such an-
nuity shall be offset by an amount equal to
the amount which represents the Govern-
ment’s contribution to that person’s Thrift
Savings Account, without regard to earnings
attributable to that amount. Where such an
offset would exceed 50 percent of the annu-
ity to be received in the first year, the offset
may be divided equaily over the first 2 years
in which that person receives the annuity.”,

(2) The Lable of sections at the beginning
of chapter 84 of title 5, United States Code,
is amended by adding at the end thereof the
following:

*8440b. Claims Court judges.”.

(e) TECHNICAL AND CONFORMING AMEND-
MENRTS.~~(1)(A) Section 402(1) of the Judicial
Improvements and Access to Justice Act
(102 Stat. 4650) is axmended by striking out
“redesignating paragraph (18)" and insert-
ing in lieu thereof “redesignating paragraph
sy,

(B) Section 604(a) of title 28, United
States Code, (relating to the duties of the
Director of the Administrative Office of the
United States Courts), as amended pursuant
to the amendment made by subparagraph
(A) of this paragraph, {s amended—

(i) in paragraph (7) by inserting “judges of
the United States Claims Court,” after
“judges of the United States,”;

(ii) in paragraph (22) by adding “; and”
after the semicoion;

(ili) by redesignating paragraph (23) as
paragraph (24); and

(iv) by inserting after paragraph (22) the
following:

*(23) Regulate and pay annuities to
judges of the United States Claims Court in
ac%ordance with section 178 of this title;
and”.

(2) Section 8334(i) of title §, United States
Code, is amended by adding at the end
thereof the following new paragraph:

“{5) Notwithstanding any other provision
of law, a judge of the United States Claims
Court who Is covered by section 178 of title
28 shall not be subject to deductions and
contributions to the Fund if the judge noti-
fies the Director of the Administrative
Office of the United States Courts of an
election of a retirement annuity under
those provisions. Upon such an election, the
judge shall be entitled to a lump-sum credit
under section 8342(a) of this title.”.

(3) Section 8402 of title 5, United States
Code, is amended by adding at the end the
following new subsection:

“(g) A judge of the United States Claims
Cowrt who is covered by section 178 of title
28 shall be excluded from the operation of
this chapter, other than subchapters III and
VII of such chapter if the judge notifies the
Director of the Administrative Office of the
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United States Courts of an election of a re-
tirement annuity under those provisions.
Upon such election, the judee shall be enti-
tled to a lump-sum credit under section 8424
of this title,".

({) ErrecTivE DATE.—This scction and the
amendments made by this section shalil
apply to judges of, and senior judges in
active service with, the United States
Ciaims Court on or after the date of the en-
actment of this Act.

SEC. 307. APPOINTMENT OF DIRECTOR AND
BEPUTY DIRECTOR OF THE ADMINIS-
TRATIVE OFFICE.

Section 601 of title 28, United States Code,
is amended in the second sentence by strik-
ing out “Supreme Court” and Inserting in
lieu thereof “Chief Justice of the United
States, after consulting with the Judicial
Conference”.

SEC. 308. MAGISTRATES.

{a) CONSENT TO TRIAL IN CIVIL ACTIONS,—
Section 636(c)2) of title 28, United States
Code, is amended—

(1) in the first sentence, by striking out
“their right to consent to the exercise of”
and inserting In lieu thereof *the availabil-
ity of a magistrate to exercise™; and

(2) by striking out the third sentence and
inserting in lieu thereof the following:
“Thereafter, either the district court judge
or the magistrate may again advise the par-
ties of the avaifability of the magistrate, but
in so doing. shall also advise the parties that
they are free to withhold consent without
adverse substantive consequences.”.

(b) EXTENsION oOF TERMS OF QFFICE OF
MAGISTRATES. —Section 63L(f) of title 28,
United States Code, is amended by striking
out “60” and inserting in lieu thereof “180".
SEC. 305. APPEAL OF CERTAIN DETERMINATIONS

RELATING TO BANKRUPTCY CASES.

{a} ABSTENTION DETERMINATIONS UNDER
Titee 11, Uwrtep StaTEs Cope—Section
305(c) of title 11, United States Code, is
amended by inserting before the period the
follo- “ne: “by the court of appeals under
sect.on 158(d), 1281, or 1292 of this title or
by .he Supreme Court of the United States
unde. section 1254 of this title”.

(b) ASBSTENTION DETexMINATIONS UNDER
TiTLE 28, UNI1TED STATES CopE.—The second
sentence of section 1334(cX(2) of title 28,
United States Code, is amended—

(1) by inserting “or not to abstain™ after
“to abstain”, and

(2) by inserting the followlng before the
period: by the court of appeals under sec-
tion 158(d), 1291, or 1282 of this title or by
the Supreme Court of the United States
under section 1254 of this title”.

() REMAND DETERMINATIONS UNDER TITLE
28, UniTED STATES CODE~The second sen-
tence of section 1452(b) of title 28, United
States Code, is amended by inserting the
following before the period: by the court of
appeals under section 158(d), 1281, or 1292
of this title or by the Supreme Court of the
United States under section 1254 of this
title”. '

SEC. 310, SUPPLEMENTAL JURISDICTION.

(a} GRANT OF JUrIispicTiON.~Chapter 85
of title 28, United States Code, is amended
by adding at the end thereof the following
new section:

“8 1367. Supplemental jurisdiction

“(a) Except as provided In subsections (b)
and (¢) or as expressly provided otherwise
by Federal statute, in any civil action of
which the district courts have original juris-
diction, the district courts shall have supple-
mental jurisdiction over all other claims
that are so related to claims In the action
within such original jurisdiction that they
form part of the same case or controversy
under Article III of the United States Con-
stitution. Such supplemental jurisdiction
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shall include claims that involve the joinder
or intervention of additional parties.

*“(b) In any civii action of which the dis-
trict courts have original jurisdiction found-
ed solely on section 1332 of this titie, the
district courts shali not have supplemental
Jjurisdiction under subsection (a) over claims
by plaintiffs agalnst persons made parties
under Rule 14, 18, 20, or 24 of the Federal
Rules of Civil Procedure, or over claims by
persons proposed to be joined as plaintiffs
under Ruie 19 of such rules, or seeking to
intervene as plaintiffs under Rule 24 of such
rules, when exercising supplemental juris-
diction over such claims would be inconsist-
ent with the jurisdictional requirements of
scction 1332,

*(c) The district courts may decline to ex-
ercise supplemental jurisdiction over a claim
under subsection (a) if—

(1) the clalm raises a novel or complex
issue of State faw,

“(2) the claim substantiaily predominates
over the claim or clalms over which the dis-
trict court has original jurisdiction,

(3} the district court has dismissed all
claims over which it has original jurisdic-
tion, or

*(4) in exceptional circumstances, there
are other compelling reasons for declining
Jjurisdiction.

»(d)} The period of limitations for any
claim asserted under subsection (a), and for
any other claim in the same action that is
voluntarily dismissed at the same time as or
after the dismissal of the claim under sub-
section (a), shall be tolled while the claiin is
pending and for a period of 30 days after it
is dismissed unless State law provides for a
longer tolling period.

“(e) As used in this section, the term
‘State’ includes the District of Columbia,
the Commonwealth of Puerto Rico, and any
territory or possession of the United
States.”.

(b) TECHNKICAL AND CONFORMING AMEND-
MENT.—The table of sections for chapter 85
of title 28, United States Code, is amended
by adding at the end thereof the following
new item:

“1367. Supplemental jurisdiction.”.

(c) Errecrive Dare-—The amendments
made by this section shall apply to civil ac-
tions commenced on or after the date of the
enactment of this Act.

SEC. 311. VENUE.

Section 1391 of title 28, United States
Code, is amended—

(1) in subsection (a), by striking out ““the
judicial district” and all that follows
through “arose” and inserting in lieu there-
of the following: *“(1) a judicial district
where any defendant resides, if all defend-
ants reside in the same State, (2) a judicial
district in which a substantial part of the
events or omissions giving rise to the claim
occurred, or a substantial part of property
that is the subject of the action is situated,
or (3) a judicial district in which the defend-
ants are subject to personal jurisdiction at
the time the action is commenced™;

(2) in subsection (b), by striking out “may
be brought” and all that follows through
“law” and inserting in lieu thereof the fol-
lowing: “may, except as otherwise provided
by law, be brought only if (1) a judicial dis-
trict where any defendant resides, if all de-
fendants reside in the same State, (2) a judi-
cial district in which s substantial part of
the events or omissions giving rise to the
claim occurred, or a substantial part of
property that is the subfect of the action is
situated, or (3) a judicial district in which
any defendant may be found, if there is no
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district in which the action may otherwise
be brought™;

(3) In subsection (¢) by striking out “or
(2)" and all that follows through “(4)", and
inserting in lieu thereof “{2) a substantial
part of the evenis or omissions giving rise to
the claim occurred, or a substantial part of
property that is the subject of the action is
situated, or (3)™.

SEC, 312, REMOVAL OF SKEPARATE AND INDEPEND-

ENT CLAIMS,

Scetfon 1441¢e) of title 28, United Etates
Code, is amended—

(1) by striking out *, which would be re-
movable {f sued vpon alone” and inserting
iry lieu thereof “within the jurisdiction con-
ferred by section 1331 of this title™; and

(2) by striking out “remand all matters
not otherwise within ts original jurisdic-
tion” and inserting in lieu thereof *“may
rema¥8 all mattlers in which State law pre-
dominates”,

SEC, 313 STATUTE OF LIMITATIONS.

(2) IN GeExeEraL—~Chapter 111 of title 28,
United States Code, is amended by adding
at the end thereof the following:

“$ 1658, Time limilatinns on the commencement
of civil actions arising under Acts of Congress

“Except 2s otherwise provided by law, a
civil action arising under an Act of Congress
enacled after the daie of the enactment of
this section may nct be commenced later
than 4 vears afier the cause of action ac-
crues.”,

(b) TEcHNICAL AND CONFORMING AMEND-
MENRT.—The table of sectiuns at Lhe begin-
ning of chapter 111 of title 28, United States
Code, is aisended by adding at the end
thereof the fcliowing new ltem:

"1658. Time limitations on the commence-
ment of civil actions arising
under Acts of Congress.”.

{¢) Errective Date—The amencments
made by this section shall apply with re-
spect to causes of action accruing on or
afler the date of the enactment of this Act.
SEC 314 WITNESS AND JUROR PEES.

(a) WrTness Fees.~Section 1821(b) of title
2&, United States Code, Is amended by strik-
ing out “$30" and inserting in lieu Lbereof
340",

(b) Juror Fres.—Section 1871(h) of title
28, United States Code, is amended—

(1) in paragraph (1) by striking out “$30"
and inserting in lieu thereof “$40"";

(2) in paragraph (2) by striking out “§5"
and inserting in lieu thereof “$10"; and

(3) in paragraph (3) by striking out "$5"
and inserting in lieu thereof “$10™.

SEC 315 POWER OF SUPREME COURT TO DEFINE

FINAL DECISION ¥OR PURPOSES OF
SECTHON 1291 OF TITLE 28, UNITED
STATES CODE,

Section 2072 of title 28, United States
Code, is amended by adding at the end
thereof the following:

“(c) Such rules may define when s ruling
of a district court ts final for the purposes
of appeal under section 1291 of this title.”,
SEC. 316, EXTENSION OF LIFE OF PAROLE COMMIS-

SION.

For the purposes of section 235(b) of
Public Law 98-473 as it relates to chapter
311 of title 18, United States Code, and the
United States Parole Commission, each ref-
erence in such section to “five years” or s
“five-year period” shall be deemed a refer-
ence to “ten years” or s “ten-year period”,
respectively.

SEC 317, BANKRUPTCY ADMINISTRATOR PROGRAM.

(a) ExTeENsion.—Section 302(dX3) of the
Bankruptey Judges. United States Trustees,
and Family Farmer Bankruptey Act of 1988

(Public Law $9-55¢; 28 U.S.C. 581 note) is
amended--
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(1) In subparagraph (AX)ii), by striking out
“October 1, 1992" and inserting in lieu
thereof “October 1, 20027; .

(2) in subparagraph (FXH(ID), by striking
out ~October 1, 1982”7 and inserting in lieu
thereof “Ostober 1, 20027

(3) in subparagraph (i), by striking out
“October 1, 1993”7 and Inserting in licu
thereof “October 1, 2003, and

(4) in subparagraph (FXii}, by striking out

“Qctober 1, 1993" and inserting in lieu.

thereof “October 1, 20037,

(b) STANDING.~A bankruptey administra-
tor may raise and may appesr and be heard
on any Issue in any case under title 11,
United States Code, but may not file & plan
pursuant to scction 1121(¢) of such title.

)}y Powen or tHE Courrt.—Section
302(d)X3)AXiD) of the Bankruptey Judges.,
United Stales Trustees, and Family Farmer
Bankruptey Act of 1986, as amended by sub-
section (al, is further amended by inserting
before the period at the end thereof the fol-
lowing: ., except that thie amendment to
scction 105(a) of title 11, United States
Code, shall become efiective as of the date
of the enactment of the ¥Federal Courls
Study Commitlee Implementation Act of
1980".

SEC. 218, STUBY OF FEDERAL DEFENDER PRO-
GRAM.

(a) Stucy ReQuisep.—The Judicial Con-
ference of the United States shall conduct a
study of the Federal defender program
under the Criminal Justice Act of 1964, as
amended (enacting ssclion 3006A of title 18,
United States Code).

(b) ASSESSMENT OF PROGRAM.—In conduct-
ing the study, the Judicial Conference shall
assess the effcetiveness of the Pederal de-
fender program, including the following:

(i) The impact of judicial involvement in
the selection and compensation of the Fed-
eral public defenders and the independence
of Federal defender organizations, including
the estzblishment and termination of Feder-
al defender organizations and the Federal
public deiender and the community defend-
er options. '

(2) Equal employment and alfirastive
action procedures L. the various Pederal de-
fender programs.

(3) Judicial involvement in the appoint-
ment and compensaticn ¢f panel alttorneys
and experts.

4) Adequacy of compensation for legal
services provided under the Criminal Justice
Act of 1964.

(5) The quality of the Criminal Justice
Act of 1964 representatien.

(8) The adequacy of administrative sup-
port for defender services programs.

(1) Maximum amounts of compensation
for attormeys with regard to appeais of
habeas corpus proceedings.,

(8) Contempt, sanctions, and wmalpractice
representation of panel attormeys.

(9) Appointment of counse| in multidefen-
dant cases.

(10) Early eppointment of counsel in gen-
eral, and prior to the pretrial services inter-
view In particular.

(11) The method and source of payment
of the fees and expenses of fact wilnesses
for defendants with limited funds.

<{12) The provisions of services or funds to
financially eligible arrested but unconvicted
persans for noncustoedial transportation and
subsistence expenses, including food and
lodging, both prior to and during hadicial
proceedings.

(¢} REPORT.—No later than March 31,
1882, the Judicizl Conference shall iransmit
to the Committees on the Judiciary of the
Senate and the House of Representatives a
report on the results of the study required
under subsection {(a). The report shall in-
clude—
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(1) any recommendations for legisiation
that the Judicial Conference finds sppropri-
ate;

(2} a proposed formula for the compensa-
tion of Federal defender program counsel
that includes an amount Lo cover reasonable
overhead and a reasonable bourly fee: and

(3} 8 discussion of any procedural or oper-
stional changes that the Judicial Confer-
ence finds appropriate for impiementation
by the courts of the United States.

SEC 219 AMENDMENTS TO THE ETHION IN GOV
FRNMENT A(T OF 190K

Section 502 of the Ethics in Government
Act of 1973 (5 US.C. App). az amended by
the Etliics Reform Act of 1939, iy aniendrd—

(1) by inseriing ‘() LItITATIONS.-""
before Lhe first sentence; and

(21 by adding at the at Lthe end thereof the
following new subsection:

(b Beviorn Junces Traciting COMPENSA-
TION.— ANy cempeusation for teaching re-
ceived by a senior judge (as designated
under section 294!%) of title 28, United
States Code’ approved under subseciion
(a5 cof this section shall not be treated gs
outside earnced income for the purncse of
the limitation under scction S41a)".

SEC 320, BIENNIAL CIRCUIT JUINCIAL CONFER.
ENCE.

The first paragraph of section 333 of uUtle
28, United States Code, is emended—

(1) in the first sentence, by striking out
“annually” and inserting ‘“piennially, and
may summon annuaily.”; and

(2} in the {ast sentence—

(A} by striking out “the United States Dis-
trick Court for the District of the Canzal
Zone,"; and

<(B) by striking out “and the District Court
of the Virgin Islands sball aiso be sum-
moned annually” and Inserting in lieu
thereof “the District Court of the Virgin Is-
lands, and the District Court of the North-
ern Mariana Islands shall aiso be summoncd
biennially, and may be summoned annual-
Iy.".

SLC. 321, CHANGE OF NAME OF UNITED STATES
MAGISTRATES.

After the enactment of this Act, each
United States magistrate appointed under
section 631 of title 28, United States Code,
shall be known as a United States magis-
trate judge, and any reference to any
United States magistrate or magistrate that
is contained In title 28, Uniled States Code,
in any other Federal statute, or in any regu-
lation of any department or agency of the
United States In the executive branch that
was Issued before the enactment of this Act,
shall be deemed to refer to & United States
magistrate judge appointed under scction
631 of title 28, United States Code.

SEC. 322, LENGTH OF SERVICE REQUIRED FOR tL4-
GIBILITY UNDER THE JUDICIAL SOR-
VIVORS' ANNUITIES ACT.

(a) BricisiLiry IN CasE ofF DEATH BY AS-
SASSINATION.—Section 376(hX1) of title 28,
Unlted States Code, is amended-—

(1) in the maller preceding subparsgraph
(A)—

(A) by {inserting °‘(A)" before ‘“after
having compieted”; and

(B) by inserting after “have actuaily been
made” the following: *, or (B) if the desth
of such judicial official was by assassination,
before having satisfied the requirements of
clause (A} if, for {he period of such service,
the deductions provided by subsection (b)
or, in lieu thereof, the deposits required by
subsectlon (dy have actually been made’”;

(2) by redesignating existing subpara-
graph (A) as clause (13

{3) in existing subparagraph (B)—

(A} by striking out “(B)" and inserting in
leu thereof “(i)”’;
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(B} by striking out *(i)" and inserting in
lieu thereof “(Iy"; and

(C) by striking out *“(ii)" and inserting in
tieu thereof “(Ily™;

(4) in existing subparagraph (C)—

(A) by striking out “(C)” and inserting in
licu thereof “(iii)"";

(B) in clause (i)—

(i) by striking out “(iy' and inscrting in
lieu thereof “(1)";

(i) by striking out “subparagraph (I1XA)
of this subsection” and inserting in lieu
thereof “ciause (1) of this paragraph™;

(iii) by striking out “(ii)" and inserting In
lieu thereof “(11)"; and

(iv) by striking out "(iii) and inserting In
lieu thereof “(11I)"; and

(5) by adding at the end of subsection ¢h)
the {ollowing:

*(6) In the case of the survivor or survi-
vors of a judicial official to whom para-
graph Vi XB) applies, there shall be deduct-
ed from the annuities otherwise payable
under this section an amount equal to the
amount of salary deductions that would
have been made if such deductions had been
made for 18 months prior to the judicial of-
ficial's death.”,

(b} DEFINITION OF ASSASSINATION.—Sec-
tion 376(a) of Litle 28, United Statcs Code, is
amended—

(1} in paragraph (3XC) by striking out
~and” after the semicolon;

(2) in paragraph (6) by striking out the
period and inserting in lieu thereof *; and™;
and

(3) by inserting at the end the following
new paragraph:

“(7) ‘assassinated” and ‘assassination’
mean the killing of a judicial official de-
seribed in paragraph (1) (AY, (B), (F), or (&)
of this section that is motivated by the per-
formance by that judicial official of his or
her official duties.™.

(€} DETERMINATION OF ASSASSINATION BY
DirecTOR.—Section 376(i) of title 28, United
States Code, is amended-—

(1) by inserting “(1)" after “()"; and

(2) by adding at the end thereof the fol-
lowing:

“(2) The Director of the Administrative
Office of the United States Courts shall de-
termine whether the killing of a judicial of-
ficial was an assassination, subject to review
only by the Judicial Conference of the
United States, The head of any Federal
agency that investigates the killlng of & ju-
dicial official shall provide information to
the Director that would assist the Director
in making such determination.”.

(d) CoMPUTATIOR OoF WIDOW's AND WIDOW-
ER'S ANNUITY.—Section 376(L(1)(ii) of title
28, United States Code, is amended by strik-
ing out “but more than eighteen months,”.

(e) ReFuNp oF CONTRIBUTIONS TO Funp.—
Section 376(0) of title 28, United States
Code, is amended—

(1) by inserting *(1)" after “(o)™";

(2) by redesignating paragraphs (1), (2),
and (3) as subparagraphs (A), (B), and (C),
respectively;

(3) in subparagraph (A) as so redesignat-
ed, by inserting “subject to paragraph (2) of
this subsection,” before “before having com-
pleted”; and

(4) by adding at the end thereof the fol-
Jowing new paragraph:

“(2) In cases in which a judicial official
dies as a result of assassination and Jeaves a
survivor or survivors who are entitled to re-
ceive the annuity benefits provided by sub-
section (h) or (1) of this section, paragraph
(1) A) of this subsectlon shall not apply.”.

(f) OTHER Benerirs.—Section 376 of tltle
28, United States Code, is amended by
adding at the end thereof the following:

“(u) In the case of & judicial official who is
assassinated, an annuity shall be pald under
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this section notwithstanding a survivor's eli-
gibitity for or receipt of benefits under
chapter 81 of title 5, except that the annu-
ity for which a surviving spouse is eligible
under this section shall be reduced to the
extent that the total benefits paid under
this section and chapter 81 of title 5 for any
year would exceed the current salary for
that year of the office of the judicial offi-
cial.”.

{g) EFFECTIVE DATE AND TRANSITION. —

(1) EFFECTIVE DATE.—Subject to paragraph
(2), the amendments made by this Act shall
apply to all judicial officials assassinated on
or after May 28, 1979.

(2) RULES FOR RETROACTIVE APPLICATION.—
(A) In the case of a judicial official who was
assassinated on or after May 28, 19879, and
before the date of the enactment of this
Act, if the salary deductions provided by
subsection (b) of section 376 of title 28,
United States Code, or the deposits required
by subsection (d) of such section, have been
withdrawn pursuant to subsection (o) of
such section, there shall be deducted from
the annuities otherwise payable to the sur-
vivor or survivors of such judicial official,
and the payment authorized by subpara-
graph (C) of this paragraph, an amount
equal to the amount so withdrawn, with in-
terest on the amount withdrawn at 3 per-
cent per annum compounded on December
31 of each year.

(B) In the case of the survivor or survivors
of a judicial official to whom this paragraph
applies who had less than 18 months of
service before being assassinated, there
shall be deducted from the annuities other-
wise payable to the survivor or survivors of
such judicial official, and the payment au-
thorized by subparagraph (C) of this para-
graph, an amount equal to the amount of
salary deductions that would have been
made if such deductions been made for 18
months before the judicial official's death,
plus interest as described in subparagraph
(A).

(C) Subject to subparagraphs (A) a. d (B),
the survivor or survivors of a judic.al offi-
cial to whom this paragraph applies shiall be
entitled to the payment of annuities they
would have received under section 376 of
title 28, United States Code, for the period
beginning on the date such judicial official
was assassinated and ending the date of the
enactment of this Act. The Secretary of the
Treasury shall pay into the Judicial Survi-
vors’ Annuities fund, out of any money in
the Treasury not otherwise appropriated,
the amount of the annuities to which the
survivor or survivors are entitled under this
subparagraph.

(3) DerfINITION.—For purposes of this sub-
section, the term—

(A) *“assassinated” and “assassination”
have the meanings given those terms in sec-
tion 376(a)7) of title 28, United States
Code, as added by this section; and

(B) *“judicial official” has the meaning
given that term in section 376(aX1XA) and
(B) of title 28, United States Code.

(g} CORFORMING AMENDMENTS.—Section
376 of title 28, United States Code, is
amended as follows:

(1) Subsection (h} is amended—

(A) in paragraph (2) by striking out “sub-
paragraphs (1XA) or (1XB)” and Inserting
in lieu thereof “clause (i) or (i) of para-
graph (1)";

(B) in paragraph (3) by striking out “sub-
paragraph” each place it appears and insert-
ing In each such place “paragraph™;

{C) in paragraph (4)—

(i) by striking out “subparagraph (1XB)”
each place it appears and inserting in each
such place “paragraph (1)(1))”; and i
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{11} by striking out “subparagraph (1XC)"
and inserting in lieu thereof “paragraph
[§3§1T0 0N

(2) Subsection (aX5XC) is amended by
striking out “subparagraph” and inserting
in licu thereof “paragraph”.

SEC. 323, COMPOUSITION OF JUDICIAL COUNCLLS,

(a) CowmpositioNn ofF Counciis.—Section
332tax1) of title 28, United States Code, is
amended to read as follows:

“¢a}(1) The chief judge of each judicial
circuit shall call, at least twice in each year
and at such places as he or she may desig-
nate, a meeting of the judicial council of the
circuit, consisting of the chief judge of the
circuit, who shall preside, and an equal
number of circuit judges and district judges
of the circuit, as such member Is determined
by majority vote of all such judges of the
circuit in regular active services.”.

(b) CONFORMING AMENDMENT.—Section
332(a) of title 28, United States Code, is
amended by striking out paragraph (3) and
redesignating paragraphs (4) through (7) as
paragraphs (3) through (8), respectively.
SEC. 324, MISCELLANEOUS PROVISIONS.

(a) PLACE oF HoLmnGg CourT.—(1) Section
108 of title 28, United States Code, is
amended by striking out “and Reno” in the
last sentence and inserting in lieu thereof *,
Reno, Ely and Lovelock™.

(2) Section 112(a) of title 28, United States
Code, is amended by striking out “and
Utica™ in the last sentence and inserting in
lieu thereof *Utica, and Watertown™.

(b} Revision oF DIVISIONS OF SoUTH
Daxora JupiciaL DistricT.—Section 122 of
title 28, United States Code, is amended—

(1) in paragraph (3}, by striking out " Jack-
son,”; and

(2) by paragraph (4)—

(A} by inserting “Jackson,” after “Har-
ding,”; and

{B) by striking out “Shannon, Washa-
baugh, and Washington” and inserting in
lieu thereof “and Shannon”.

SEC. 325. MISCELLANEOUS TECHNICAL
MENTS.

(a) T1TLE 5, UNITED STATES CODE.—

(1) The section 15 of title 9, United States
Code, that is designated “Appeals” |is
amended by redesignating such section as
section 18.

(2} The table of sections at the beginning
of chapter 1 of title 8, United States Code, is
amended by striking out

AMEND.

“15. Appeals.”
and inserting in lieu thereof

*15. Inapplicability of the Act of State doc-
trine.
*'16. Appeals.”.

(b) TrrLE 28, UNITED StaTES CodE.—Title
28, United States Code, is amended as fol-
lows:

(1) Section 332(1)(1) is amended by strik-
ing out “(5 U.S.C. 6316)" and inserting in
lieu thereof “under section 5315 of title 5.

(2) Section 375(a)1) is amended by strik-
ing out “377 of title"” and inserting in lieu
thereof 377 of this title™.

(3) Section 377 is amended—

(A} in subsection ({) by striking out "any
snnuity to which™ and all that follows
through the end of the subsection and in-
serting in lieu thereof the following:

“(1) any annuity to which such judge or
magistrate would otherwise have been enti-
tled under subchapter III of chapter 83, or
under chapter 84 (except for subchapters
III and VID), of title 5, for service performed
as such a judge or magistrate or otherwise;

*(2) an annuity or salary in senlor status
or retirement under section 371 or 372 of
this title;
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“(3) retired pay under section 7447 of the
Internal Revenue Code of 1986; or

*(4) retired pay under section 4096 of title
38.”; and

(B} in subsection (hy by striking out “in or
after” and inserting in lieu thereof “on or
after”.

(4) Section 602(b) is amended by striking
out “604(aX15XB)" and inserting in lieu
thereof "604(aX16XB)",

(5} Section 995(a)22) is amended by strik-
ing out “and” after the semicolon.

(G) Section 896(b) is amended by striking
out 89 (Health Insurance), and 81 (Con-
flicts of Interest)” and inserting in lieu
thereof “and 89 (Health Insurance)’.

(7) Section 1499 is amended by inserting
“and Safety” after “Hours™.

(8) Section 1605(aX8) is amended by strik-
ing oulgeState” and inserting in lieu thereo!
“state”.

(9) Section 1610 is amended—

(A} in subsection (aX6) by siriking out

“State” and inserting in lieu thereof
“state”; and
(B) in subsection (e) by striking out

State” and
“state”.

(¢) OTHER Provisions ofF Law.—(1) Sec-
tion 1011 of the Judicial Improvements and
Access (0 Justice Act (102 Stat. 4668) is
amended-—

(A) by striking out “inserting a comma in
lieu of the semicolon at the end thereof and
adding thereafter” and inserting in lieu
thereof at the end™; and

(B) by striking out *“: Provided, That" and
inserting in lieu thereof *, except that™.

(2) Section 204(bX5)AXII) of the Depart-
ments of Commerce, Justice, and State, the
Judiciary, and Related Agencies Appropria-
tions Act, 1989 (102 Stat. 2201) is amended
by striking out “whichever, occurs later,”
and inserting in lieu thereof “whichever
occurs later,”,

TITLE IV-IUDICIAL DISCIPLINE AND
JUDICIAL REMOVAL
SEC. 481, SHORT TITLE.

This title may be cited as the “Judicial
Discipline and Removal Reform Act of
1990

inserting in lieu thereof

Subtitle I—Judicial Discipline
AMENDMENTS 1O JUDICIAL COUNCILS

REFORM AND JUDICIAL  CONDUCT

AND DISABILITY ACT OF 1980,

{a) IDENTIFICATION OF COMPLAINTS BY
Craier JupceE—Paragraph (1) of section
372(c) of title 28, United States Code, is
amended by adding at the end thereof the
following: “In the interests of the effective
and expeditious adminjstration of the busi-
ness of the courts and on the basis of infor-
mation available to the chief judge of the
circuit, the chief judge may, by written
order stating reasons therefor, identify a
complaint for purposes of this subsection
and thereby dispense with filing of a written
complaint.”.

(b) MEMBERSHIP OF SPECIAL INVESTIGATIVE
CoMMITTEES.—Paragraph  (4) of section
372(c) of such title is amended by sdding at
the end thereof the {ollowing: “A judge ap-
pointed to g special committee under this
paragraph may continue to serve on that
committee after becoming a senlor judge or,
in the case of the chief judge of the circuit,
after his term as chief judge terminates
under subsection (aX3) or (¢) of section 45
of this title. If a judge appointed to s com-
mittee under this paragraph dies, or retires
from office under section 371(a) of this title,
while serving on the committee, the chief
judge of the circuit may appoint another
circuit or district judge. as the case may be,
to the committee.”,

{¢c) PusLic Avnmmn* OF IMPRACHMENT
RECOMMENDATION,—(1) Paragraph (8) of sec-

SEC w2,
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tion 372(¢c) of such title is amended by
adding at the end thereof the {ollowing sen-
tence: “Upon receipt of the determination
and record of proceedings in the House of
Representatives, the Clerk of the House of
Representatives shall make available Lo the
public the determination and any reasons
for the determination.”.

(2) Paragraph (14) of such section is
amended—

{A) by striking out “All” and inserting in
lieu thereof “Except as provided in para-
graph (8}, all”;

(B) by striking out “unless” and inserting
in lieu thereof “except to the extent that';

(C) in subparagraph (B) by inserting
“such disclosure is” before “authorized”;

(D) by redesignating subparagraphs (A)
and (B) as subparagraphs (B) and (C), re-
spectively; and

(E) by inserting the following new sub-
paragraph (A) immedialely before subpara-
graph (B) (as so redesignatedy;

“(A) the judicial council of the circuit in
its discretion releases a copy of a reportof a
special investigative committee under para-
graph (5) to the complainanl whose com-
plaint initiated the investigation by that
special committee and to the judge or mag-
istrate whose conduct is the subject of the
complaint;”,

(d) IMPEACHMENT RECOMMENDATIONS WITH
Resrect 10 Convicren Jubces.—Section
372(c) of such title is further amended in
paragraph (8)—

(1) by inserting *(AY" after »(8)”; and

(2) by adding at the end thereof the fol-
lowing:

“(B) If a judge or magistrate has been
convicted of a felony and has exhausted all
mearns of obtaining direct review of the con-
viction, or the time for seeking further
direct review of the conviction has passed
and no such review has been sought, the Ju-
dicial Conference may, by majority vote and
without referral or certification under para-
graph (7), transmit to the House of Repre-
sentatives s determination that consider-
ation of impeachment may be warranted, to-
gether with appropriate court records, for
whatever action the House of Representa-
tives considers to be necessary.”’.

{e) RuLes BY JupIciaL CONFERENCE AND JU-
piciat CounciLs.—Paragraph (11) of section
372(c) of such title is amended by adding at
the end thereof the following: “No rule pro-
mulgated under this subsection may limit
the period of time within which a person
may file a complaint under this subsec-
tion.”.

(f) CONCLUSION OF PROCEEDINGS BY CHIEF
Jonce.~Paragraph (3X(B) of section 372(c)
of such title is amended by inserting before
the period the following: “or that action on
the complaint is no longer necessary be-
cause of intervening events™.

(g) Dismrssal or COMPLAINTS BY JUDICIAL
CounciLs.—Paragraph (6) of section 372(¢)
of such title is amended—

(1) by striking out “and” at the end of
subparagraph (B);

(2) by redesignating subparagraph (C) 8s
subparagraph (D), and

{3) by inserting after subparagraph (B)
the following:

“¢C) may dismiss the complaint; and”.

(h) REIMBURSEMENT FOR EXPENSES AND AT-
TORNEYS' FEES.—Section 372(¢) of such title
is further amended—

{1) by redesignating paragraphs (16) and
(17) as paragraphs (17) and (18); and

(2) by inserting after paragraph (15) the
following new paragraph:

#(18) Upon the request of & judge or mag-
istrate whose conduct is the subject of a
complaint under this subsection, the judicial
council may, if the complaint has been fi-
nally dismissed under paragraph (6XC), rec-
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ommend that the Director of the Adminis-
trative Office of the United States Courts
award reimbursement, from funds appropri-
ated to the Federal judiciary, for those rea-
sonable expenses, including attorneys’ fees,
incurred by that judge or magistrate during
the investigation which would not have
been incurred but for the requirements of
this subsection.”,

(i) TecHNICAL CORRECTIONS.—(1) Para-
graph (7)XB) of section 372(c} of such title is
amended—

(A) by striking out ~has engaged in con-
duct” and inserting in lieu thereof “may
have engaged in conduct™; and

(B) in clause (i) by striking out “article I"
and inserting in licu thereof “article 11",

(2) Paragraph (14XC) of such section, as
redesignated by subsection (cX2XD) of this
section, is amended by striking out “subject
to the complaint” and inserting in licu
thereof subject of the complaint™.

SEC. 401, CONTEMPT POWER FOR CIRCUIT COUN-
CIL.S.

Section 332(d)»2) of title 28, United Statcs
Code, is amended by adding at the end
thereof the following: “In the case of failure
to comply with an order made under this
subsection or a subpoena issued under sec-
tion 372(¢) of this title, a judicial council or
a special committee appointed under section
372(cH4) of this title may institute a con-
tempt proceeding in any district court in
which the judicial officer or employee of
the circuit who fails to comply with the
order made under this subsection shall be
ordered to show cause before the court why
he or she should not be held in contempt of
court.”.

SEC. 404, AMENDMENT TO OATH OF JUSTICES AND
JUDGES.

Section 453 of title 28, United States Code,
is amended by striking out “according to the
best of my abilities and understanding,
agreeably 1o and inserting “under”™.

SEC. 405, AMENUMENT TO ETHICS IN GOVERNMENT
ACT.

Sect:on 104(h) of the Ethics in Govern-
ment Act of 1978 (5 U.S.C. App. 104(b)) is
amendeu by adding at the end thereof the
following: “Whenever the Judicial Confer-
ence refers a name to the Attorney General
under this subsection, the Judicial Confer-
ence also shall notify the judicial council of
the circuit in which the named individual
serves of the referral.”.

SEC. 466. ADVISORY COMMITTEES FOR JUDICIAL
DISCIPLINE RULES.

Section 2077(b) of title 28, United States
Code, is amended by inserting before the
period at the end of the first sentence the
following: “and, in the case of an advisory
committee appointed by a court of appezals,
of the rules of the judicial council of the cir-
cuit”,

SEC. 467. EFFECTIVE DATE.

The amendments made by this subtitle
shall take effect 90 days after the date of
the enactment of this Act.

Subtitle 1I-National Commission on Judicial

[mpeachment
SEC, 108. SHORT TITLE.

This subtitle may be cited 2s the “Nation-
al Commission on Judicial Discipline and
Removal Act”.

SEC. 105. ESTARLISIHIMENT.

‘There is hereby established a commission
to be known as the “National Commission
on Judicial Discipline and Removal” (here-
after in this subtitle referred to as the
“Commission™),

SEC, 118. DUTIES OF COMMISSION.

‘The duties of the Commission are—

(1) to investigate and study the problems
and Issues involved In the tenure (including
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discipline and removal) of an article 111
judge;

(2) to evaluate the advisability of propos-
ing alternatives to current arrangements
with respect to such problems and issues, in-
cluding allernatives for discipline or remov-
al of judges that would require amendment
to the Constitution; and

(3) Lo prepare and subimit to the Congress,
the Chief Justice of the United States, and
the President a repor! in accordance with
section 415.

SLC. 411, MEMHBERSHIP,

{a} NUMBER AND APPOINTMENT.—The Com-
mission shall be composed of 13 members as
follows:

(1) Three appointed by the President pro
temnpore of the Senate.

(2) Three appointed by the Spenker of Lthe
House ¢ Representatives.

3 ee appointed by the Chief Justice
¢l the United States.

(4) Three appointed by the President.

(5) Ope appointed by the Conference of
Chief Justices of the States of the United
States.

(b) Tersm.—Members of the Commission
shall be appointed for the life of the Com-
mission.

(¢} Quorum.—Six members of the Com-
mission shall constitute a quorum, but a
lesser number may conduct meetings.

{d} CHAIRMAN.—The members of the Com.
mission shall select one of the members to
be the Chairman.

(e) ApPOINTMENT DraprLiNe.—The first ap-
pointments made under subsection (a) shall
be made within 60 days after the date of the
enactment of this Act.

({) First MEegTING.—The first meeting of
the Commission shall be called by the
Chairman and shall be held within 90 days
after the date of the enactment of this Act.

(g} VacaNncy.—A vacancy on the Commis-
sion resulting from the death or resignation
of a member shall not affect its powers and
shall be filled in the same manner in which
the original appointment was made.

(h) CONFTINUATION OF MEMEBERSHIP.—1f any
member of the Commission who was ap-
pointed to the Commission as & Member of
Congress or as an officer or employee of a
government leaves that office. or if any
member of the Commission who was ap-
pointed from persons who are not officers
or employees of a government becomes an
officer or employee of a government, the
member may continue as a member of the
Commission for not longer than the 90-day
period beginning on the date the member
leaves that office or becomes such an officer
or employee, as the case may be.

SEC, 412, COMPENSATION OF THE COMMISSION,

(a) Pay.—(1) Except s provided in para-
graph (2), each member of the Commission
who is not otherwise empiloyed by the
United States Government shall be entitled
to receive the daily equivalent of the annual
rate of basic pay payable for GS-18 of the
General Schedule under section 5332 of title
S, United States Code, for each day (includ-
ing travel time) during which he or she is
engaged in the actual performance of duties
as a member of the Commission,

(2} A member of the Commission who is
an officer or employee of the United States
Government shall serve without additional
compensation,

(b) TRAVEL.~All members of the Commis-
sion shall be reimbursed for travel, subsist.
ence, and other necessary expenses incurred
by them in the performance of their dutles.
SEC. 413, DIRECTOR AND STAFF OF COMMISSION;

EXPERTS AND CONSULTANTS.

(&) Direcror.—The Commission shall,
without regard to section 5311(b) of title 5,
United States Code, have a Director who
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shall be appointed by the Chairman and
who shall be paid &t a rate not to exceed the
rate of basic pay payable for level V of the
Executive Schedule under section 5316 of
such title.

{b) 8TAFr.--The Chairman of the Commis-
sion may appoint and fix the pay of such
additional personnel as the Chairman finds
necessary to enable the Commission to
carry out ils duties. Such personnel may be
appointed without regard to the provisions
of title 5, United States Code, governing ap-
pointments in the competitive service, and
may be paid without regard to the provi
sions of chapter 51 and subchapter 111 of
chapter 53 of such title relating o classifi-
cation and General Schedule pay rates,
except that the annual rate of pay for any
individual so appointed may not exceed a
rate egual to the annual rate of basic pay
payable for (3S-18 of the General Schedule
under section 5332 of such titie,

{¢) EXPERTS AND CONSULTANTS.—The Com-
mission may procure temporary and inter-
mittent services of experts and consuitants
under section 3109(b) of titie 5, United
States Code.

SEC. $14. POWERS OF COMMISSION.

{a) Hearings AND Sessions.—The Commis.
sion or, on authorization of the Commis-
sion, a member of the Commission may, for
the purpose of carrying out this subtitle,
hold such hearings, sit and act at such times
and places, take such testimony, and receive
such evidence, as the Commission considers
appropriate. The Commission may adminis-
ter oaths or affirmations to witnesses ap-
pearing before it. o

{b) OsTarNING OFFICIal DATA —~The Com-
mission may secure directly from any de-
partment, agency, or entity within the exec-
utive or judicial branch of the Federal Gov-
ernment information necessary to enable it
to carry out this subtitle. Upon request of
the Chairman of the Commission, the head
of such department or agency shall furnish
such information to the Commission.

(c) FACILYTIES AND SUPPORT SERVICES.—The
Administrator of General Services shall pro-
vide to the Commission on a reimbursable
basis such facilities and support services as
the Commission may request. Upon request
of the Commission, the head of any Federal
agency is authorized to make any of the fa-
cilities and services of such agency available
to the Commission to assist the Commission
in carrying out lts duties under this subtitle.

(d) ExpPeENDITURES AND CoNTRACTS.—The
Commission or, on authorization of the
Commission, a member of the Commission
may make expenditures and enter into con-
tracts for the procurement of such supplies,
services, and property as the Commission or
member considers appropriate for the pur-
poses of carrying out the dutles of the Com-
mission. Such expenditures and contracts
may be made only to such extent or in such
amounts as are provided in appropriation
Acts.

(e) Maris.—The Commission may use the
United States mails in the same manner and
under the same conditions as other depart-
ments and agencies of the United States.

(f) Girrs.—The Commission may accept,
use, and dispose of gifts or donations of
services or property.

SEC. 415, REPORT.

The Commission shsall submit to each
House of Congress, the Chlef Justice of the
United States, and the President s report
not later than one year after the date of its
first meeting. The report shall contain & de-
tailed statement of the findings and conclu-
slons of the Commission, together with its
recommendations for such legislative or ad-
ministrative action as it considers appropri-
ate.
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SEC. 416. TERMINATION.

The Commission shall cease to exisl on
the date 30 days after the date it submits its
report to the President and the Congress
under section 415.

SEC. U7 AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be approprialed
the sum of $750.000 to carry out the provi
sions of this subtitle.

SEC. 416, EFFECTIVE DATE.
This subtitle shall take cffect on the date
of the enactment of this Aet.

TITLE V—-TELEVISION PROGRAM
IMPROVEMENT

SEC. 501, TELEVISION PROGRAM IMPROVEMENT.

(a) SHorT TITLE.-This section may be
cited as the *Television Program Improve-
ment Act of 1990,

(b) DeFinITIONS. —FoOr purposes of this scc-
tion—

{1y the term ’antitrust laws” has the
meaning given it in subsection (a) of the
first section of the Clayton Act (1§ U.S.C.
12¢a)). except that such term includes sec-
tion § of the Federal Trade Commission Act
(15 U.S.C. 45) to the extent that such sec-
tion 5 applies to unfair methods of competi-
tion:

(2) the term “person in the televislon in-
dustry” means & television network, any
entity which produces programming (in-
cluding theatrical motion pictures) for tele-
casting or telecasts programming, the Na-
tional Cable Television Association, the As-
sociation of Independent Television Sta-
tions, Incorporated, the National Associa-
tion of Broadcasters, the Motion Piclure As-
sociation of America, the Community An-
tenna Tclevision Association, and each of
the networks’ affiliate organizations, and
shall include any individual acting on behaif
of such person; and

(3) the term “telecast” means—

(A) to broadcast by a television broadcast
station; or

(B) to transmit by . able television
systemn or a satellite television distributior
service.

{¢) ExempTiON.~The antitrust laws shall
not apply to any joint discussion, consider-
ation, review, action, or agreement by or
among persons in the television industry for
the purpose of, and limited to, developing
and disseminating voluntary guidelines de-
signed alleviate the negative impact of vio-
lence in telecast material.

(d) LaMrTaTIONS —(1) The exemption pro-
vided in subsection (¢) shall not apply to
any joint discussion, consideration, review,
action, or agreement which results in a boy-
cott of any person.

(2) The exemption provided in subsection
(¢) shall apply only to any joint discussion,
consideration, review, action, or agreement
engaged in only during the 3-year period be-
ginning on the date of the enactment of thils
section.

TITLE VI~VISUAL ARTISTS RIGHTS

SEC. 601, SHORT TITLE.
This title may be cited as the “Visual Art-
ists Rights Act of 1990™,

SEC. 602. WORK OF VISUAL ART DEFINED.

Section 101 of title 17, United States Code,
is amended by inserting after the paragraph
defining “widow" the following:

“A 'work of visual art’ is—

“(}) & painting, drawing, print, or sculp-
ture, existing in s single copy, in & limited
edition of 200 copies or fewer that are
signed and consecutively numbered by the
suthor, or, in the case of a sculpture, in
multiple cast, carved, or fabricated sculp-
tures of two hundred or fewer that are con-
secutively numbered by the author and bear
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the signature or other ldentifyluog mark of
the suthior; or

“(2) a stlll photographic image produced
for exhibition purposes only, existing in &
single copy that is signed by the author, or
in a limited edition of 200 copies or fewer
that are signed and consecutively numbered
by the author,
~ A work of visual art does pot inciude —

“{AXD any poster, map globe, chart, tech-
nical drawing, diagram, model, applied art,
motion picture or other audiovisual work,
book, magazine, newspaper, periodical, data
base, electronic information service, elec-
tronic publication, or simiiar publication:

“(il) any merchandising itemn or advertis-
ing, promotional, descriptive, covering, or
packaging material or contalner;

“(iih) any portion or part of any item de-
seribed in clause (1) or (ii);

“(Bjany work made for hire; or

“(C) any work not subject Lo copyright
protection under this title.”.

SEC. 603, RIGHTS OF ATTRIBUTION AND INTEGRITY.

(2) RIGUTS OF ATTRIAUTION ARD INTEGRI-
syv.—Chapter 1 of title 17, United States
Code, Is pmended by inserting after 106 the
foilowing new section:

“$ 1064, Rights of certain authors ta witribution and
ntegrity

“(a) RICHTS OF ATTRIBUTION AND INTEGRI-
TY.—Subject to section 107 and independent
of the exclusive rights provided in section
136, the author of & work of visual art—

(1) shall have the right—

“{A) to claim authorship of that work, and

“(B) to prevent the use of his or her name
a3 the author of any work of visual art
which he or she did not create;

“¢2) shall have the right to prevent the
use of his or her name as the author of the
wirk of visual art in the event of a distor-
tion, mutiiation, or other maodification of
the work which would be prejudicial to his
or ker honor reputation; and

“(3) subject to the limitations set forth in
section 113(d), shall have the right—

“(A) to prevent any intentional distortion,
mutilatien, or other modification of that
work which would be prejudicial to his or
her honor or reputation, and any intention-
2 distortion, mutilation, or medification of
that work is a violation of that right, and

“(B} to prevent any destruction of a work
of recognized stature, and any Intentional or
grossly negligent destruction of that work is
a vielaticn of that right.

“(H) 8rurE AND EXERCISE OF RIGHTS.—Only
the guthor of & work of visual art heas the
rights conferred by suscction (a) in that
work, whether or not the author is the
copyright owner. The authers of a joint
work of visual are cocwners of the rights
conferred by subsection (&) in that work.

“(¢) EXCEPTIONS.—The modification of a
work of visual art which is 8 result of the
passage of time or the inherent nature of
the materials iz not distortion, mutilation,
or other modification described in subsec-
tion (AX3XA).

*(2) The modification of 8 work of visual
art which is the result of conservation, or of
the public presentation, including lighting
and placement, of the work is not & destruc-
tion, distortion, mutilation, or other modifi-
cation described in subsection (aX3) unless
the modification is caused by gross negli-
gence,

“{3) The rights described in paragraphs
(1) and (2) of subsection () shall not apply
to any reproduction, depiction, portraysl, or
other use of a work in, upon, or in any con-
nection with any item described in subpara-
graph (A} or (B} of the definition of *work
of visua! art’ in section 101, and any such re-
productfon, depiction, portraysl, or other
use of a work {3 pot a destruction, distor-
tion, mutilation, or other modification de-
scribed in paragraph (3) of subsection (a).
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*“¢d) DoratiOX or RicATs.—{(1) With re-
spect to works of visual art created on or
after the cffective date set forth in section
#a) of the Visual Artisis Rights Act of 1990,
the rights conferred by subsection (a) shall
endure for a term consisting of the life of
the author,

*(2) With respect to works of visual art
created before the effective date set forth in
section 9(s) of the Visual Artists Rights Act
of 1880, but title to which has not, as of
such effective date, been transferred from
the author, the righs conferred by subsec-
tion (a) shall be coextensive with, and shall
expire at the same time as, the rights con-
ferred by section 106.

“(3) In the case of a joint work prepared
by two or more authors, the rights con-
ferred by subsection (a) shali endure for a
term consisting of the life of the last surviv-
ing author.

“(4) All terms of the rights conferred by
subsection (a) run to the cnd of the calen-
dar year in which they would otherwise
expire.

“(e) TRANSFER AND Warven.—(1) The rights
conferred by subsection (a) may not be
transferred, but those rights may be walved
if the author expressly sgrees to such
waiver in a written instrument signed by the
author. Such Instrument shall specifically
identify the work, and uses of that work, to
which the waiver epplies, and the waiver
shzll appiy only to the work and uses so
fdentified, In the case of a joint work pre-
pared by two or more authors, a waiver of
richls under this paragraph made by one
such author waives such rights for all such
authors.

“(2) Ownership of the rights conferred by
subsection (a) with respect to a work of
visual ert is distinet frorn ownership of any
copy of that work, or of a copyright or any
exclusive right under a copyright in that
work. Transfer of ownership of any copy of
a work of visual art, or of a copyrizght or any
exclusive right under a copyright, shall not
constitute a waiver of the rights conferred
by subsection (a). Except as may otherwise
be agreed by the author in & written instru-
ment signed by the author, a waiver of the
rights conferred by subsection (a) with re-
spect to a work of visual art shall not consti-
tute a transfer of ownership of any copy of
that work, or of ownership of a copyright or
of any exclusive right under a copyright in
that work.”

(b)Y CoNroRMING AMEINDMENT.—The table
of sections at the beginning cf chapter 1 of
title 17, United States Code, is amended by
inserting after the item relating to section
108 the following new item:

“106A. Rights of certain authors {o attribu-
tion and integrity.”.
SEC. 604. REMOVAL OF WORKS OF VISUAL ART
FROM BUILDINGS.

Section 113 of title 17, United States Code,
is amended by adding at the end thereof the
folowing:

“(dX1) In a case in which--

“(A) a work of visual art has been incorpo-
rated in or made part of a building in such &
way that removing the work from the build-
ing will cause the destruction, distortion,
mutilation, or other modification of the
work as described in section 106A(aX3), and

“(B) the suthor consented to the instalin-
tion of the work in the building either
before the effective date set forth in section
8ia) of the Visual Artists Rights Act of 1990,
or in a written instrument executed on or
after such effective date that is signed by
the owner of the building and the author
and that specifies that instsilation of the
work may subject the work to destruction,
distortion, mutilation, or other modifica-
tion, by resson of its removal,
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then the rights conferred by parsgraphs (2)
and (3) of section 106A(a) shall not apply. -

“{2) If the owner of a bullding wishes to
remove a8 work of visual art which is a part
of such bujlding and which can be removed
from the building without the destruction,
distortion, mutilation, or other modification
of the work &s described in section
106A(ax3), the author's rights under para-
graphs (2) and (3) of section 1068A¢a) ghall
Anply unless—

“(A) the owner has made a dfligent. good
faith attempt without success to notify the
author of the owner's intended action af-
fecting the work of visual art, or

“(B) the owner did provide such notice in
writing &nd the person so notified failed,
within 90 days after receiving such notice,
either to remove the work or to pay for its
removal.

For purposes of subparagraph (A), an owner
ghall be presumed to have made a diligent,
good faith attempt to send netice if,the
owner sent such notice by registered mall to
the author at the most recent address of the
author that was recorded with the Register
of Copyrights pursuant to paragraph (2). If
the work is removed at the expense of the
author, title to that copy of the work shall
be deemed to be in the author.

“(3) The Register of Copyrights shall es-
tablish a system of records wherety any
author of & work of visual art that has been
incorporated in or made part of a building,
may recerd his identity and address with
the Copyright Office. The Register shall
also establish procedures under which any
such author may update the information so
recorded, and procedures under which
owners of buildings may record with the
Copyright Office evidence of their efforts to
comply with this subsection.”.

SEC. 685 PREEMPTION.

Section 301 of title 17, United States Code,
is amended by adding at the end the foliow-
ing:

“(fX1) On or after the effective date set
forth in section 8¢a) of the Visual Arvists
Rights Act of 1950, all legal or equ.cable
rights that are equivalent to any «f the
rights conferred by section 108A witts re-
spect to works of visual art to which the
rights confsrred by section 106A apply are
governed exclusively by section 106A and
section 113(d) and the provisions of this
title releating to such sections. Thereafter,
no perscn is entitied to any such right or
equivalent right in any work of visual art
under the comrnon law or stztutes of any
State.

“(2) Nothing in parasgraph (1) annuls or
limits any rights or remedies under the
common law or statutes of any Stale with
respect Lo—

“(A) any cause of action from undertak-
ings commenced before the etfective date
set forth in section %a) of the Visual Artists
Rights Act of 1990:

“{B} activities violating legsl or equitable
rights that are not equivalent to any of the
rights conferred by section 108A with re-.
spect to works of visual art; or

“(Cy activities violating legal or equitable
rights which extend beyond the life of the
author.”,

SEC. 806, INFRINGEMENT ACTIONS.

() In Gexprar.—Section 501(a) of title 17,
United States Code, ts amended—

(1) by inserting after *118™ the fellowdng:
*or of the author as provided In section
106A(a)”"; and

{2y by striking out “copyright.” and insert-
ing in lieu thereof “copyright or right of the
author, as the case may be. For purposes of
this chapter tother than section 506), any
referenice to copyright shall be deemed to
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include the rights conferred by section
106Aa)".

(b) EXCLUSION Or CRIMINAL PENALTIES~
Section 506 of title 17, United States Code,
is amended by adding at the end thereof the
following:

“(f) RIGHTS OF ATTRIBUTION AND INTEGRI-
TY.—~Nothing in this section applies to In-
fringement of the rights conferred by sec-
tion 106A(a).”.

(¢) REGISTRATION NOT A PREREQUISITE TO
Sutt ANp CEerTAIN REMEDIES~<1) Section
411¢a) of title 17, United States Code, is
amended in the first sentence by inserting
after “United States™ the following: “and an
action brought for violation of the rights of
the author under section 106A(a)".

(2) Section 412 of title 17, Unlted States
Code, is amended by inserting “'an action
brouggd for a violation of the rights of the
author under section 106A(a) or” after
“other than",

SEC. 607. FAIR USE.

Section 107 of title 17, United States Code,
is amended by striking out “section 106"
and inserting in lieu thereof ‘“sections 106
and 106A™,

SEC. 608. STUDIES BY COPYRIGHT OFFICE.

(a) Stupy ON WaAIVER OoF RIGHTS PRrROVI-
SION.—

(1) Srupy.—The Register of Copyrights
shail conduct a8 study on the extent to
which rights conferred by subsection (a) of
section 106A of title 17, United States Code,
have been waived under subsection (eX1) of
such section.

(2) REPORT TO CORGRESS.—Not later than 2
years after the date of the enactment of
this Act, the Register of Copyrights shall
submit to the Congress a report on the
progress of the study conducted under para-
graph (1). Not later than 5 years after such
date of enactment, the Register of Copy-
rights shall submit to the Congress a final
report on the results of the study conducted
under paragraph (1), and any recommenda-
tions that the Register may have as a result
of the study.

(b) STUDPY ON RESALE ROYALTIES.—

(1) Nature or sTUbpY.—The Register of
Copyrights, in consultation with the Chair
of the National Endowment for the Arts,
shall conduct a study on the feasibility of
{implementing-—

(A) a requirement that, after the first sale
of & work of art, a royalty on any resale of
the work, consisting of & pecentzge of the
price, be paid to the author of the work; and

(B) other possible requirements that
would achieve the objective of allowing an
author of a work of art to share monetarily
in the enhanced value of that work,

(2) GROUPS YO BE CONSULTED.—The study
under paragraph (1) shall be conducted in
consultation with other appropriate depart-
ments and agencies of the United States,
foreign governments, and groups involved in
the creation, exhibition, dissemination, and
preservation of works of art, including art-
ists, art dealers, collectors of fine art, and
curators of art museums,

(3) REPORT TO CONGRESS.—Not later than
18 months after the date of the enactment
of this Act, the Register of Copyrights shall
submit to the Congress a report containing
the results of the study conducted under
this subsection.

SEC, 609, FIRST AMENDMENT APPLICATION,

This title does not authorize any govern:
mental entity to take any action or enforce
restrictions prohibited by the First Amend-
ment to the Constitution of the United
States.

SEC. $10. EFFECTIVE DATE.

(a) In Gerenat.—Subject to subsection (b)
and except as provided in subsection (¢),
this title and the amendments made by this
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title take effect 6 months after the date of
the enactment of this Act.

(b) ArrLiCABILITY.—~The rights created by
section 106A of title 17, United States Code,
shall apply to—

(1) works created before the effective date
set forth in subsection (a) but title to which
has not, as of such effective date, been
transferred from the suthor, and

{2) works created on or after such effec-
tive date, but shall not apply to any destruc-
tion, distortion, mutilation, or other modifi-
cation (as described in section 106A(aX3) of
such title) of any work which occurred
before such effective date.

(¢) SecrioN 608,--Section 608 takes effect
on the date of the enactment of this Act.

TITLE Vii—ARCHITECTURAL WORKS
SEC. 701. SHORT TITLE.

This title may be cited as the “Architec-
tural Works Copyright Protection Act”.
SEC. T02. DEFINITIONS.,

(a) ARCHITECTURAL WoRKs.—Section 101 of
title 17, United States Code, is amended by
inserting after the definition of '"anony-
mous work” the following:

“An 'architectural work' is the design of a
building as embodied in any tangible
medium of expression, including a building,
architectural plans, or drawings. The work
includes the overall form as well as the ar-
rangement and composition of spaces and
elements In the design, but does not include
individual standard features.”.

{b) Beane CoxvEnTion Work.—Section
101 of title 17, United States Code, is
amended in the definition of “Berne Con-
vention work' —

(1) in paragraph (3XB) by striking “or”
after the semicolon;

(2) in paragraph (4) by striking the period
and inserting “; or; and

(3) by inserting after paragraph (4) the
following:

“(5) in the case of an architectural work
embodied in a building, such building is
erected in a country adhering to the Berne
Convention."”.

SEC. 703. SUBJECT MATTER OF COPYRIGHT.

Section 102¢a) of title 17, United States
Code, is amended—

(1) in paragraph (6) by striking “and”
after the semicolon;

(2) in paragraph (7) by striking the period
and inserting “; and"; and

{3) by adding after paragraph (7) the fol-
lowing: “(B) architectural works.”.

SEC. 704. SCOPE OF EXCLUSIVE RIGHTS IN ARCHI.
TECTURAL WORKS.

{a) IN GeneraL.—Chapter 1 of title 17,
United States Code, Is amended by adding
at the end the following:

8120, Scope of exclusive rights in architectural
works

(&) PICTORIAL REPRESENTATIONS PERMIT-
TEp.—The copyright in an architectural
work that has been constructed does not in-
clude the right to prevent the making, dis-
tributing, or public display of pictures,
paintings, photographs, or other pictorial
representations of the work, {f the building
in which the work Is embodied is located in
or ordinarily visible from a public place.

“(b) ALTERATIONS TO AND DEISTRUCTION OF
BuiLoincs ~Notwithstanding the provisions
of section 106(2), the owners of a bullding
embodying an architectural work may, with.
out the consent of the author or copyright
owner of the architectural work, make or
authorize the making of alterations to such
building, and destroy or authorize the de-
struction of such building.”.

(b) CONPORMIRG AMENDMENTS. (1) The
table of sections at the beginning of chapter
1 of title 17, United States Code, is amended
by adding st the end of the following:
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“120. Scope of exclusive rights in architec-
tural works.™.

(2) Section 106 of title 17, United States
Code, is amended by striking “119” and in-
serting 120",

SEC. 705. PREEMPTION,

Section 3A01<b) of title 17, United States
Code, is amended-

(1) in paragraph (2) by striking “or™ after
the semicolon;

(2) iIn paragraph (3) by striking the period
and inserting **; or’’; and

(3) by adding after paragraph (3) the fol-
lowing:

“(4) State and local landmarks, historic
preservation, zoning, or building codes, re-
lating to architectural works protected
under section 102(aX8)."”.

SEC. 706. EFFECTIVE DATE.

The amendments made by this title apply
to—

(1) any architectural work created on or
after the date of the enactment of this Act;
and

(2) any architectural work that. on the
date of the enactment of this Act, is uncon-
structed and embodied in unpublished plans
or drawings, except that protection for such
architectural work under title 17, United
States Code, by virtue of the amendments
made by this title, shall terminate on De-
cember 31, 2002, unless the work is con-
structed by that date.

TITLE VIil—-COMPUTER SOFTWARE

SEC. #01. SHORT TITLE

This title may be clied as the “Computer
Software Rental Amendments Act of 1990,
SEC. 802. RENTAL OF COMPUTER PROGRAMS,

Section 109(h) of title 17, United States
Code, is amended—

(1) by redesignating paragraphs (2) and
(3) as paragraphs (3) and (4), respectively;

(2) by striking paragraph (1) and inserting
the following:

*(b)X1)XA) Notwithstanding the provisions
of subsection (a), unless authorized by the
owners of copyright in the sound recording
or the owner of copyright In & computer
program (including any tape, disk, or other
medium embodying such program), and in
the case of a sound recording in the musical
works embodied therein, neither the owner
of s particular phonorecord nor any person
in possession of a particular copy of a com-
puter program (including any tape, disk, or
other medium embodying such program),
may, for the purposes of direct or indirect
commercial advantage, dispose of, or au-
thorize the disposal of, the possession of
that phonorecord or computer program (in-
cluding any tape, disk, or other medium em-
bodying such program) by rental, lease, or
lending, or by any other act or practice in
the nature of rental, lease, or lending. Noth-
ing in the preceding sentence shall apply to
the rental lease, or lending of a phonorec-
ord for nonprofit purposes by a nonprofit li-
brary or nonprofit educational Institution.
The transfer of possession of a lawfully
made copy of & computer program by & non-
profit educational institution to another
nonprofit educational institution or to fac-
ulty, staff, end students does not constitute
rental, lease, or lending for direct or indirect
commercial purposes under this subsection,

“(B) This subsection does not apply to—

“(1) & computer program which is em-
bodied in & machine or product and which
cannot be coplied during the ordinary oper-
ation or use of the machine or product; or

“(ii) a computer program embodied in or
used in conjunction with a limited purpose
computer that Is designed for playing video
games and may be designed for other pur-
poses. .
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“{C) Nothing in this subsecction affects
any provision of chapter 9 of this title.

“(2XA) Nothing in this subsection shall
apply to the lending of a computer program
for nonprofit purposes by a nonproflt H-
brary, if each copy of a computer program
which is lent by such library has affixed to
the packsging centaining the program &
warnlng of copyright in arcordance with re-
quirements that the Register of Copyrights
shall prescribe by regulation.

*“(B) Not later than three years after the
date of the enactment of the Computer
Sofiwasre Rental Amendments Act of 1990,
and at such times thereafier as the Register
of Copyright considers appropriate, the
Reglster of Copyrights, after consuliation
with representatives of copyright owners
and librarians. shall submit to the Congress
a report stating whether this paragraph has
achieved its intended purpose of meintain-
ing thf integrity of the copyright system
whiie providing nernisrefit libraries the capa-
bility to fulfill their function. Such report
shall advise tlie Cougress &s to any informa-
tion or recommendations that the Register
of Copyrights considers necessary to carry
out the purposes of this subsection.”, angd

{(3) by striking paragraph (4), &s redesig-
nated by paragraph (1) of this section, and
inserting the following:

*(4) Any person who distributes a phono-
recurd or a copy of a computer prograin {in-
cluding any tape, disk, or olher medium em-
bodying such prrogram) in violation of para-
graph (1) is en infringer of copyright under
section 5C1 of this title and {5 subject to the
remedies set forth in sections 502, 503, 504,
305, and 509. Such violation shall not be a
cruninal offense under section 506 or cause
such person to be subject to the criminal
penaities set forth in seetion 2319 of title
18.".

SEC, 803, PUBLIC DISPLAY OF ELECTRONIC VIDEO
GAMES.

Section 109 of title 17, United States Code,
is amended by adding at the end the follow-
ire:

“(e) Notwithstanding the provisions of
secticns 106(4) and 106(8), in the case of an
elsctronic audiovisual! game intended for use
in coin-operated equipment, the owner of a
particular copy of such a game lawfully
made under this title, is entitled, without
the authority of the copyright owner of the
game, to publicly perform or display that
game In coin-operated equipment, except
that this subsection shall not apply to any
work of authorship embodied in the audio-
visual game if the copyright owner of the
electronic audiovisual game is not also the
copyright owner of the work of author-
ship.”.

SEC. 84, EFFECTIVE DATE.

(a) In Gexnenat.~Subject to subsection (b),
the amendments made in sections 102, 104
and 105 shall take effect on the date of en-
actment. The amendments made by section
103 shall take effect one year from the date
of enactment,

(b) PROSPECTIVE APPLICATION.—Section
108(b} of title 17, United States Code, as
amended by section 102 of this Act, shall
not affect the right of a person in posses-
sion of & particular copy of & computer pro-
gram, who acgquired such copy before the
date of the enactment of this Act, to dispose
of the possession of that copy on or after
such date of enactment in any manner per-
mitted by section 109 of title 17, United
States Code, as in effect on the day before
such date of enactment. :

{¢) TERMINATION.—The amendments made
by section 102 shall not apply to rentals,
leasings, or lendings (or acts or practices in
the nature of rentals, leasings, or lendings)
occurring on or after October 1, 1997, The
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amendments made by section 103 shall not
apply to public performances or displays
that occur on or after October 1, 1995,

SEC. 805, RECORDATION OF SHAREWARE,

(a) In GeneraL--The Register of Copy-
rights is authorized, upon receipt of any
document designated as pertaining to com-
puter shareware and the fee prescribed by
section 708 of title 17, United States Code,
to record the document and return it with a

-certificate of recordation.

(b} MAINTENANCE OF RECORDS; PUBLICATION
ofF INFORMATION.—The Register of Copy-
rights Is authorized to maintaln current,
separate records relaling to the recordation
of documents under subsection (a), and to
compile and publish et periodic intervals In-
formation relating to such recordations.
Such publications shall be offered for sale
to the putlic at prices based on the cost of
reprceduction angd distribution.

{¢) DeposIT OoF COPIES IN LIBRARY oF CON-
GRESS.~In the cuase of public domaln com-
puter software, at the election of the person
recording a document under subsection (a),
2 eomplete copies of the best edition (as de-
fined in saction 161 of Litle 17, United States
Caod=) of the computer softwire as em-
bodied in machine-readable form may be de-
posited for the benefit of the Rlachine-read-
able Collections Feading Room of the Li-
brary of Congress,

(d) RecuraTions.—The Reglster of Copy-
rights {s authortzed to establish regulations
not inconsistent with law for the sdminis-
tration of the functioris eof the Register
under this section. All regulations estab-
lished by the Register are subject to the ap-
proval of the Librarian of Congress.

The SPEAKER pro tempore (Nr,
Ecrart). Is a second demanded?

Mr. FISH, Mr. Speaker, I demand a
second.

The SPEAXER pro tempore, With-
out objection, a second will ke consid-
ered as ordered.

The SPEAXER pro tempore. The
gentleman from Texas (Mr, Brooxs)
will be recognized for 20 minutes, and
the gentleman from New York [Mr.
Fisul will be recognized for 20 min-
utes.

The Chair recognizes the gentleman
from Texas [Mr. BROOXS].

Mr. BROOKS. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, the bill before us repre-
sents the consolidation of various
pieces of legislation passed by the
House during this Congress and
ameded by the Senate earlier today.

The centerpiece of the bill is the
Federal Judgeship Act of 1990, which
provides badly-needed additional re-
sources to the Federal judiciary. These
provisions create 85 new Federal
judgeships—T74 for the district courts
and 11 for the circuit courts of ap-
peals. As amended, this section re-
flects the 61 judgeships included in
the judgeship bill passed by the House
last month, plus the 24 additional po-
sitions in the Senate judgeship propos-
al.
The bill also includes the Civil Jus-
tice Reform Act—legislation inlended
to reduce the high costs and unneces-
sary delays sometimes associated with
civil litigation in Federal eourts. The
version reported by the Senate Judici-
ary Committee would have required
each district court to adopt various
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new and innovative cost and delay re-
duction techniques. Many Federsl
judges objected to requiring such pro-
cedurcs across-the-board to ell 94 dis-
trict cocurts—particularly since it is un-
clear whether these new approaches
will actually work as intended. As a
result, the House-passed version made
their use voluntary.

The compromise proposal before us
today requires the use of such tech-
niques only in a 10-district pilot pro-
gram. The procedures will be volun-
tzry in the other 34 districts.

Title III of the bill implements cer-
tzin recommendations of the Federal
Courts Study Committee—a blue-
ribbon panel of judges, practicing at-
torneys, and Members cf Congress
formed to find ways of improving the
operations of the courts. This section
of the bill is very similar to the provi-
sions of H.R. 5381, as passed by the
House last month.

Title IV incorporates the language
of the Judicial Discipline and Removal
Reform Act passed by the House earli-
er this year. This section of the bill is
intended to improve current judicial
discipline mechanisms and establish a
compmission to study issues involving
the tenure of article III Federal
judges—included discipline and remov-
el

Title V reflects the Television Vio-
lence Act, passed by the House last
yvear. These provisions grant & 3-year
exemption from the antitrust laws to
television networks for the purpose of
developing voluntary guidelines to al-
leviate the negative effect of violence
in TV programs.

Title VI includes the Visual Artists
Rights Act. This section, which re-
flects minor amendments to the ver-
sion of the bill passed by the House
earlier this year, provides rights “attri-
bution’” and ‘“integrity" to certain
visual artists. The purpose of these
provisions is to protect both the rep-
utations of such artists and the works
of art they create.

Title VII incorporates the provisions
of the House-passed Architectural
Works Copyright Protection Act,
which creates a new category of copy-
right subject matter for the construct-
ed design of buildings.

Title VIII is & modified version of
the Computer Software Rental
Amendments Act passed by the House
last month. These provisions create a
narrowly focused exemption to the
*first sale” doctrine of copyright law
by prohibiting the unauthorized direct
or indirect commercial rental of com-
puter software,

Mr. Speaker, I must say that I am
not enthusiastic about bringing to the
floor a bill that reflects such & diverse
collection of legislative initiatives. I
would point out, however, that each
piece of this bill has—in either an
identical or similar form—already been
approved by the House this Congress.
In addition, the changes made by the
Senate are reasonable and acceptable.
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In short, this is a solid legislative pack-
age and I urge my colleagues to sup-
port it.

1 2400

Mr. FISH. Mr. Speaker, I yileld
myself such time as I may consume.

{Mr. FISH asked and was given per-
mission to revise and extend his re-
marks.)

Mr. FISH. Mr. Speaker, I am pleased
to speak in support of important legis-
lation that authorizes badly needed
new Federal judgeships. In addition,
this measure contains important provi-
sions which would promote civil jus.
tice reform, which would implement
certain recommendations of the Feder-
al Cdurts Study Committee, and ad-
dress matters relating to judicial disci-
pline, and would discourage violence
on television.

TITLE X

As an original cosponsor of title I,
the civil justice expense and delay re-
duction plan, I have f{ollowed its
progress with considerable interest.
Given the pressures that a litigious so-
ciety continues to place on the admin-
istration of justice in the Federal
courts, it's important that Congress
recognize the pressing need for proce-
dural reform. We need an expediled
discovery process, firm trial dates, and
the expanded use of alternative dis-
pute resolution mechanisms. Title I of
this legislation focuses attention upon
case management as a vehicle for re-
ducing cost and delay.

The basic issues boiled down to
whether the provisions contained in
this title should be made mandatory
for each judiclary district. I know that
many of our colleagues in the other
body feel strongly that, to be effective,
it must be made mandatory. The Fed-
eral judiciary, however, vigorously op-
posed the mandatory feature of this
proposal. A compromise acceptable to
both the judiciary and the Congress
has been worked ocut whereby the judi-
cial conference will designate 10 dis-
trict courts out of the 94 districts to
implement expense and delay reduc-
tion plans in accordance with the man-
date of the bill.

A survey of more than 2,000 Ameri-
cans in 1987 showed that 71 percent
believed that the overall cost of law-
suits is too high, and 57 percent be-
lieved that the system fails to provide
resolution of disputes without delay.
In my opinion, title I of this legisla-
tion will begin to correct the dual
problems of excessive cost and delay in
our Federal courts,

TITLE 11 -

Mr. Speaker, title II authorizes an
additional 11 judgeships for U.S.
Courts of Appeals and 74 new judge-
ships for U.S. district courts, An eval-
uation of current infermation relating
to the capacities of Federal courts to
handle their cdseloads leads to the in-
escapable conclusion that relief is ur-
gently needed. The legislation before
us Incorporates many of the judgeship
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recommendations of the judicial con-
ference of the United States.

Long delays in judicial dispositions
leave disputes unresolved and under-
mine the administration of justice. Im-
provements in case management tech-
niques, in some situations, may pro-
vide the key to increases in judicial
productivity—but new  judgeships
become essential when other mecha-
nisms for addressing caseload pres-
sures prove inadequate.

During a markup in he Subcommit-
tee on Economic and Commercial Law,
I offered an amendment providing a
third new district court judgeship for
the eastern district of New York and
converting a new temporary judgeship
for the southern district of New York
into a permanent position. I was
pleased that the subcommittee, in rec-
ognition of caseload demands in these
districts, approved my asmendment—
which effectively is incorporated in
the legislation before us.

Congress last acted 6 years ago to in-
crease article III judicial positions for
the district courts and the courts of
appeals. We now must respond to the
realities of caseloads today—including
an upsurge in time-consuming drug-re-
lated criminal cases—by providing the
Judiciary with the necessary positions
to handle adjudications expeditiously.

TITLE XXX

Mr. Speaker, our courts subcommit-
tee chairman, the gentleman from
Wisconsin [Mr. KaSTENMEIER], and the
ranking minority member, the gentle-
man from California {Mr, MOORHEAD],
deserve special credit for their diligent
efforts as members of the Federal
Courts Study Committee and their in-
volvement in the drafting of title III
of the bill.

The study committee’s recommenda-
tions provide us with a useful, compre-
hensive list of key problems—both
substantive and procedural-—currently
facing the Federal judiciary. The rec-
ommendations deal with topics rang-
ing from mandatory minimum sen-
tences to civil rights suits to intercir-
cuit conflicts to the resource needs of
the Federal courts.

House Judiciary Committee mem-
bers know first hand about court con-
gestion, delay, and the ever escalating
cost of litigation. This title would, in
part, implement the recommendations
of the Federal courts study committee
S0 as to deal with these problems.

TITLE IV

Mr. Speaker, title IV addresses the
problems of judicial discipline and
would create & commission to study
the different aproaches to impeaching
and removing a judge for bad behav-
jor. Judicial discipline has become a
major concern in the past decade.
Whether considered as s legislative
issue under the United States Code or
a constitutional issue under article 111,
Judicial discipline is a current issue
that requires our attention. Confi-
dence In our judiciary can only be sus-
tained and preserved if our citizens re-
spect individual judges.
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In addition, title IV creates a nation-
al commission to study the application
of the impeachment process and per-
haps propose alternatives for consider-
ation by the Congress. I believe this is
both timely and appropriate in light of
the recent increases in the size of the
Judiciary, the recent number of judi-
cial impeachments, and the legislative
workload of the Congress.

At best, the impeachment process is
cumbersome, time consuming, and ex-
pensive. I have been involved directly
in the last three impeachments of Fed-
eral judges and realize that we must
explore the constitutional possibilities
of lessening what is a very burden-
some process. The problem is removal,
not the appointment of Federal
judges. Nomination of a Federal judge
to the bench is a presidential preroga-
tive, and I am pleased to see that the
question the administration had over
the scope of the Commission's author-
ity has been worked out. Study of the
appoiniment process should not be a
part of the mandate of such a commis-
sion. I appreciate the efforts on the
part of the chairman of the Courts
Subcommittee, the gentleman from
Wisconsin, in making clear to everyone
that what we are concerned with here
is the burdensome process of removing
a Federal judge. I am looking forward
to the recommendations of the Com-
mission.

TITLE V

The Television Improvement Act of
1990 is identical to legislation which
passed this House on August 1, 1989.
The bill is, quite simply, a response to
the fact that for some years represent-
atives of the broadcasting industry
have regularly cited their antitrust
anxiety as a reason to avoid holding
joint discussions to develop voluntary
guidelines designed to limit television
violence.

The Television Violence Act does not
compel participation in such discus-
sions. It neither requires, nor prohibits
the broadcast of any specific program
or material. It mandates nothing. It
merely provides producers and broad-
casters with an assurance they now
lack—the ability to rely on the fact
that no antitrust liability will attach if
they should choose to meet and joint-
ly discuss the subject of violence on
television. )

Mr. Speaker, this legislation con-
structively addresses important judici-
ary related matters. I urge my col-
leagues to support it.

Mr. BROOKS. Mr. Speaker, I yield 3
minutes to the gentleman from Wis-
consin [Mr. KAsTENMEIER], the distin-
guished ranking majority member of
this committee. -

Mr. KASTENMEIER. Mr. Speaker, I
rise in support of H.R. 5316, an omni-
bus administration of justice and intel-
lectual property improvements pack-
age. The bill creates 85 new Federal
Jjudgeships. Six additional titles of the
bill were initiated or processed by the
House Judiciary Committee’s Subcom-
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mittee on Courts, Intellectual Proper-
ty, and the Administration of Justice,
which I chair. I would like to add my
thoughts about these titles, centering
on Senate changes to previously
passed House versions.

TITLE II—CIVIL JUSTICE REFORM

Title II, the Civil Justice Reform
Act, is intended to reduce costs and
delays associated with civil litigation
by improving case management. It has
been returned to us in substantially
the same form as it was passed by this
body on September 27, as H.R. 3898.
The bill that had been reported by the
Judiciary Committee and the bill that
passed the House were different in one
impgrtant respect. The Senate version
provided that the contents of the ex-
pense and delay reduction plans which
Federal judges are to implement
“shall” include six principles and
guidelines, while the House bill provid-
ed only that the plans “may" include
those principles and guidelines. That
difference was important, because it is
one thing for the Congress to improve
access to justice by encouraging effec-
tive case management as a means for
reducing excessive costs and delays—
which is what the House bill did. It is
guite another for Congress to tell the
judges how to do their job by micro-
managing their dockets and schedul-
ing decisions—which, I fear, is what
the Senate bill would have done.

Title II as passed by the Senate pre-
serves the district courts’ discretion in
fashioning expense and delay reduc-
tion plans. The only significant
change from the House bill is that it
creates a pilot program in which 10
districts—to be named by the judicial
conference—are to participate in a 4-
year experiment, in which the con-
tents cf those districts’ expense and
delay reduction plans are to conform
with the six principles and guidelines
identified in the bill. Because this
pilot project is limited in size and du-
ration, and gives the judicial confer-
ence the discretion to select the par-
ticipating districts, it is unobjectiona-
ble to the judiciary and is deserving of
your support. )
TITLE III—FEDERAL COURTS STUDY COMMITTEE

RECOMMENDATIONS

Title III is a revised version of the
Federal Courts Study Committee Im-
plementation Act, which passed the
House on September 27 as H.R. 5381.
Its purpose is to implement the non-
controversial recommendations of the
Federal Courts Study Committee,
which completed its congressionally
mandated study last April. The princi-
ple difference between title III, and
H.R. 5381, is that title III includes five
provisions that were in the House bill
as introduced, but which were deleted
or revised before the House bill was
passed. Four of those provisions—sec-
tions 304, 305, 309, and 417—relate to
bankruptcy matters. They were with-
drawn from the House bill because
they were within the jurisdiction of

the Subcommittee on Economic and .

Commercial Law, which did not have
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sufficient time to informally review
and approve them before the bill was
reported out of the Judiciary Commit-
tee. They have since been reviewed
and agreed to. The fifth provision, sec-
tion 316, extends the life of the Parole
Commission. It too was in the House
bill as introduced. My subcommittee,
however, worked in coordination with
the Department of Justice and the
Subcommittee on Criminal Justice to
substitute a8 more elaborate variation
of this provision that would have cre-
ated a successor agency to the Parole
Commission. Senate representatives
expressed reluctance to accept this
more elaborate provision without
having held hearings. In accepting the
simpler Senate version today, we do
not close the door on revisiting the
House provison in the next Congress.

There are, in addition, two provisons
in the Senate bill that were not in the
House bill at any time. One, in section
324, creates new places of holding
court in Nevada and revises the judi-
cial district divisions in South Dakota.
These provisions are supported by the
judicial conference and are completely
noncontroversial. The second, section
319, amends the Ethics in Government
Act, to exempt teaching salaries from
the financial limits imposed on the
outside income of senior judges. In so
doing, it encourages teaching among
senior judges—who by virtue of their
considerable experience, have much to
contribute to institutions of higer
learning, and who by virtue of being
on senior status, have a reduced work-
load that allows them greater opportu-
nity to teach without interfering with
their judicial duties. This section is
supported by the judicial conference
and is acceptable.

Finally, there is one important
change contained in section 315. The
House bill had intended merely to au-
thorize the Supreme Court to pre-
scribe rules defining the scope of final
decisions for purposes of appeal, but
might have been misunderstood to re-
quire the Supreme Court to prescribe
such rules. Section 315 makes it clear
that we intend merely to permit the
Supreme Court to prescribe rules on
this subject.

TITLE IV—JUDICIAL DI1SCIPLINE REFORM

Title IV contains provisions relating
to judicial discipline and removal.
They are intended to improve the
functioning of the Federal judicial dis-
cipline mechanism. This title is virtu-
ally identical to H.R. 1620, a bill that I
authored in the House, with cospon-
sorship from Mr. MooRHEAD, and
which passed on June 5 of this year. 1
am especially pleased to see that the
Senate-passed bill includes the House
bill's sections creating a National Com-
mission on Judicial Impeachment,
which will go a long way toward im-
proving our understanding of a serious
intergovernmental problem: The im-
peachment and removal from office of
a growing number of Federal judges.

I would like to thank the two Senate
sponsors, the Senator from Wisconsin
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{Mr. KoHL] and the Senator from Ari-
zona [Mr. DEConcINI], for their sup-
port and assistance. Senator DeCoN-
cint and I were, of course, sponsors of
the 1980 Judicial Discipline Act that
basically has worked well, but is now
in need of several curative amend-
ments. The Act and the amendments
respect the autonomy of the Federal
judicial branch and will promote citi-
zen respect for the rule of law,

TITLE VI—VISUAL ARTISTS RIGHTS

Title VI, the Visual Artists Rights
Act of 1990, protects the integrity of
the works of visual artists and the rep-
utations and honor of those artists. By
creating a right of integrity, it pro-
tects society against the mutilation
and destruction of those works of
visual art that make up an important
part of our cultural heritage, and gives
individual artists the legal right to
prevent distorting changes in their
work. By also creating a right of attri-
bution, the act gives visual artists the
legal right to prevent misattributions
of their work. While this title is not
necessary for this country’'s adherence
to the Berne Convention, a very im-
portant international copyright treaty
that the United States recently joined,
it certainly strengthens our commit-
ment to that convention.

The Senate has in certain respects
amended the bill that was passed by
the House, but in my opinion, and that
of the Copyright Office, those amend-
ments either do not harm the essential
purpose of the bill, or they in fact add
clarity to our work product.

One clarification provides that no
governmental entity is authorized by
this act to take any action or enforce
any restrictions prohibited by the first
amendment to the U.S. Constitution. I
believe that the act in the form passed
by the House did not authorize any
such action or restriction, but of
course, even if it had, the first amend-
ment would prevail. This clarification
is therefore acceptable.

A second amendment removes the
House requirement that distortions,
mutilations, or modifications of the
work forming the basis of violations of
the right of attribution be done inten-
tionally or negligently. The artist
must still, however, show that the dis-
tortion, mutilation, or other modifica-
tion is prejudicial to his or her honor
or reputation. This is an appropriate
modification to the scope of the right
of attribution.

A third amendment requires that ac-
tionable violations of the right of in-
tegrity through distortion, mutilation,
or other modification be done inten-
tionally, rather than negligently.

A fourth amendment separates de-
struction of works of visual art from
distortions, mutilations, or modifica-
tions. For such destructions to be ac-
tionable, they must involve works of
recognized stature. The required state
of mind is intentional or grossly negli-
gent. This change does not affect our
adherence to the Berne.Convention,
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since the convention does not create a
destruction right.

A fifth amendment creates an excep-
tion to the integrity right to clarify
that a modification of a work that re-
sulls from the passage of time or the
inherent nature of the materials is not
actionable. The House version permit.-
ted legal action if such modification
was the result of gross negligence. Ap-
propriately, this change does not
apply to the destruction right. In addi-
tion, the Copyright Office has advised
me that the practical effect of the
amendment may be minimal, since the
Senate continues to permit causes of
action for destruction, mutilation, or
other modifications that are not the
result @ the passage of time, but
which are the result of gross negli-
gence.

A sixth amendment relates to the
presentation exception. The modifica-
tion of a work that is the result of a
public presentation or conservation
carried out in a grossly negligent
manner remains actionable. The
House version did not distinguish be-
tween public and private presenta-
tions, but in my opinion, this distinc.
tion will have no practical effect.

A seventh amendment limits the du-
ration of the rights of attribution and
integrity to the life of the author. The
House bill extended the dursation to
the term applied to economic rights:
the life of the author plus 50 years.
While I believe that the interests of
consistency in the copyright law sup-
port the House position, I am willing
to go along with the Senate amend-
ment because of an eighth, and very
important, amendment to the preemp-
tion sectizn of the act.

This eighth amendment narrows the
scope of the general preemption lan-
guage. It clarifies that Congress does
not intend to preempt section 989 of
the California Civil Code, the “cultur-
al heritage protection,” or any other
similar State code. I believe that, in
light of the Senate’s limitation on the
duration of the rights afforded by the
act, this amendment is necessary to
ensure compatibility with the Berne
Convention.

Article 6bis of Berne in effect allows
the United States to terminate some
part of the moral rights of authors at
the death of the author to the extent
that our domestic law provided such a
limitation at the time of our accession
to the convention. Because the act ter-
minates the rights it confers in works
created on or after its effective date at
the death of the author, it is necessary
expressly to provide for the post-
mortem continuation of some aspects
qft the rights of attribution and integ-
rity.

The gpproach teken by the Senate Is
to provide that State and common law
rights that survive the death of the
author are not preempted by the
system of rights created by the act.
The sct does not expand or contract
State or common law protections of
artists’ rights. It provides only that to
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the extent State and common law
rights and remedies endure beyond
the death of the author, such rights
and remedies shall not be affected by
the provisions of the act. Nor does the
act require that State or common law
causes of action akin to moral rights
be extended past the death of the
futhor where they are not now so ex-
tended. By so dolng, we leave undis-
turbed the preexisting law based upon
which the Berne Implementation Act
of 1988 dealt with the gencral question
of artists’ rights.

The final Senate chiange concerns
the effective daite of the act. 1t pro-
vides that the rights created by this
act are limited to works created after
the effective date and to works created
hefore the effective date, but title to
which, as of the effective date, has not
been transferred. This amendment in
fact avoids takings clause arguments,
and in this respect is salutary.

Without the efforts of the gentle-
man from  Massachusetts [Mr.
Margey], the senior Senator from
Massachusetts, Senator KENNEDY, and
my colleague from California [Mr.
MooRHEAD], this bill could not have be-
come law. I would like to express my
gratitude to them for their hard work
and patience.

TITLE VII—ARCHITECTURAL WORKS

Title V1I provides intellectual prop-
erty protection for certain types of ar-
chitectural works. Its purpose is to
bring the United States into compli-
ance with very significant multilateral
treaty obligations under the Berne
Copyright Convention with respect to
works of architecture, by creating a
new category of copyright subject
matter for the constructed design of
buildings. Title VII is in all respects
the same as title II of H.R. 5498,
which I introduced with the ranking
minority member, Mr. MoORHEAD, and
which passed the House just last
month. Architecture is a form of artis-
tic expression that performs a very
significant socletal function. As a son
of my congressional district, Frank
Lioyd Wright, observed: *Buildings
will always remain the most valuable
aspect in a people’s environment, the
one most capable of cultural reaction.”
1t is appropriate that we react, not
only culturally, but legislatively as
well, to promote and protect architec-
tural expression.

TITLR VIII-—COMPUTER BOFTWARE RENTAL

Title VIII i{s the Computer Software
Rental Act of 1950, originally intro-
duced by a key member of my subcom-
mittee, Mr. SYNAR, and which passed
the House on September 27. The soft-
ware rental legislation halances the
rights of software owners and users by
establishing a narrowly drafted excep-
tion to the first sale doctrine to copy-
right law. The continued progress of
software—the technology that makes
vomputers work and fuels our infor-
mation society—will result from a re-
duction of the first sale rights of pur-
chasers. The only real difference be-
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tween the House-passed bill and the
Senate amendment addresses an ano-
mally in current copyright law that
prevents cretain coin-operated equip-
ment—electronic video games—f{rom
being used for thelr intended purpose.
Called the Red Baron controversy, the
bill circumscribes the public perform-
ance right for the playing of electronic
games. However, at the insistence of
the Senate the provision is subjected
to both a sunrise—effective 1 year
after the date of enactment-—and a
sunset—after § years.

The Senate made a technical change
to title VIII at the request of the Asso-
ciation of Shareware Professionals and
I sgree with that change. The amend-
ment authorizes the Library of Con-
gress to accept public domain comput-
er software rather than, as before,
public domain shareware. I recognize
that creators of computer shareware
typically retain copyright in their
works.

In response to correspondence and
inquires about the scope of the pro.
posed legislation—such as & letter to
me from the Institute of Electric and
Electronics Engineers and another
from United Technologies—some
thoughts supplementing the House
report are necessary.

Section 802 of title VIII of H.R. 5316
amends section 109(b) of title 17,
United States Code, to give copyright
owners of computer programs the
right to prohibit the direct or indirect
rental, lending, or lease of their com-
puter programs for purposes of direct
or indirect commercial advantage.
There are, however, three exceptions
to this right. These exceptions are for:
First, nonprofit libraries and nonprofit
educational institutions; second, com-
puter programs embodied in a ma-
chine or product and which cannot be
copied during the ordinary operation
or use of the machine or product, and,
third, computer programs embodied in
limited purpose computers designed
for playing video games, Questions re-
garding the first two exceptions have
arisen.

At the request of nonprofit educa-
tional institutions, the following provi-
sion was included in new section
109(bX1XA), title 17, United States
Code;

The transfer of possession of a lawfully
made copy of a computer program by & non-
profit educationsl institution to another
nonprofit educationsl institution or to fac-
ulty, staff, and students does not constitute
rental, lease, or lending for direct or indirect
commercial purposes under this subsection

Certain for-profit companies have
inquired whether this language im-
plies that the common practices of em-
ployees of a company carrying porta-
ble computers and associated software
to other worksites, and of transferring
employer-owned software among ém-
ployees at the same location would be
considered to consitute direct or Indi-
rect commercial advantage, -
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The bill is not intended to prohibit
these common practices. The sole pur-
pose of the quoted language is to high-
light legitimate activities that occur In
a nonproflt educational sctting. The
committee did not intend the provi-
sion to imply that similar activities, if
carricd out by for-profit entities,
would be infringing. The transfer of
copies within a single entity, whether
nonprofit or for-profit, is exempt.

I have also heard concern that sec-
tion 802 would interfere with the ex-
isting legitimate rental market for ma-
chines that are not themselves com-
puter but which contain computer
programs that govern or facilitate
their oggration as well as for computer
hardware itself. This question was
carefully considered by my subcom-
mittee and the committee. In my view,
the provisions of new subsection
108(bX1Xi) adequately allow the
rental of computer hardware that
embody computer programs which
cannot be copied during the ordinary
operation or use of that machine, in-
cluding the lease or lending of com-
puters embodying software, by, for ex-
ample, hotels and airports for patrons'
individual business purposes. The
touchstone in all these cases is wheth-
er the computer program embodied in
the computer being rented or leased
can be copied during the ordinary op-
eration of the computer. The loading
of a computer program into a comput-
er is a copying of the program, and, if
unauthorized or not exempt under
other provisions of the Copyright Act,
is an infringement. The focus of this
bill is not on this question, but rather
on the rental of a cormrputer program
that has already lawfully been loaded
into a computer or oither machine or
product. 1f, after having been em-
bodied in the computer or other ma-
chine or product, such a computer pro-
gram can be copied during the ordi-
nary operation of that machine or
product, then the exemption does not
apply.

Related questions have arisen with
respect to purchase leasebacks of
hardware and software, and, software
purchase return policies, The question
whether & transaction is a sale or a
lease is typically one of State law. The
computer industry uses a variety of li-
cense agreements, ranging from shrink
wrap licenses for over-the-counter
software to lengthy negotiated con-
tracts for mainframe computers. Con-
gress cannot draft legislation that ad-
dresses every such conceivable fact sit-
uation. We, however, should not dis-
turb legitimate commercial activities
that routinely involve a variety of
products, one of which may include
software. For example, most retail
stores have return policies for pur-
chases of products. Sometimes these
policies include restocking charges.
Where software is purchased under
such policies, there is no rental or
lease. On the other hand, where a
-store offers to repurchase software for
a substantial part of the purchase
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price and offers free blank diskettes
for copying, questions may arise
whether the activity involves indirect
commercial advantage.

In conclusion, I would again like to
thank the gentleman from Texas [Mr.
Brooks], the gentleman from New
York [Mr. Fisnxl, and the gentleman
from California [(Mr. MoorHEAD]) for
their support and cooperation in
bringing this fine piece of legislation
to the floor. 1 would salso like Lo ex-
press my appreciation to the Senator
from Delaware [Mr. BipeN], the Sena-
tor from Iowa [(Mr. GRrassLEY], and
the Senator f{rom Wisconsin [Mr.
KoHL] for their able leadership on the
court reform aspects of the legislation,
and to the Senator fromm Massachu-
setts [Mr. KeENnEDY], the Senator from
Arizona [Mr. DeConcini], and the
Senator from Utah [Mr. Hatcu] for
their unflagging efforts to pass the in-
tellectual property components of the
package.

Mr. FISH. Mr. Speaker, I yield such
time as he may consume to the gentle-
man from California [Mr. MOORHEAD).

(Mr. MOORHEAD asked and was
given permission to revise and extend
his remarks.)

Mr. MOORHEAD. Mr. Speaker, 1
would like to commend the gentleman
from Texas Chairman BRoOOKs, the
gentleman from New York Mr. Fisu
and the gentleman from Wisconsin
Mr. KaSTENMEIER, on bringing this leg-
islation to the floor and for the com-
promises reached with the other body.
The time constraints and various pres-
sures that they and the committee
have operated under have been consid-
erable and to bring this important
issue to the House reflects highly on
thei deep concerns for civil justice,
court reform, and copyright revision.

Last January the gentleman from
Wisconsin and I joined as cosponsors
of H.R. 3898, the Civil Justice Reform
Act as introduced by our chairman,
the gentleman f{rom Texas [Mr.
Brooks], and the gentleman from
New York [Mr. Fisul; which was the
counterpart to a bill introduced in the
other body. Since that time an enor-
mous amount of discussion has oc-
curred in the legal community over
nearly every aspect of that bill.
Nobody challenges the goals of the
bill; namely, to cut cost and delay in
civil litigation.

Through very productive negotia-
tions among the other body, the judi-
cial branch and the House, a good
middle ground has been worked out
and is contained in title I of this legis-
lation. The compromise would require
the Judicial Conference to select 10
districts throughout the country to
implement mandatory civil justice and
delay reduction plans. The bill also in-
cludes a 7-year sunset. This legislation
represents an important first step in
requiring certain procedural changes
in the U.S. district courts in order to
promote just and inexpensive determi-
nations.
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Title II of HH.R. 5316 is the Federal
Judgeship Act of 1890, legislation
wliich would authorize additional Fed-
eral district court and Federal circuit
court judgeships. B

While this bill does not go as far as
the administration and Judicial Con-
ference hoped it would, it is neverthe-
less & significant step toward dealing
with the serious caseload problem
faced in our Federal courts. The bill
before the House of Representatives
today would establish a total of 85
Federal judgeships—11 U.S. Court of
Appeals judges and T4 new district
court judgeships.

It has been over 6 years since addi-
tional judgeships were last authorized
for the Federal courts. During that
time we have seen tremendous
changes in both the volume and the
complexity of the workload of the
Federal courts. Numerous pieces of
legislation in recent years have had a
strong impact on the courts. The im-
plementation of the sentencing guide-
lines, new initiatives to fight the war
on drugs, and the advent of mandato-
r¥ minimum seniences, have all result-
ed in substantial additional work for
the courts, and all have the potential
to increase the burdens even more In
the coming years. )

Since the last judgeships were au-
thorized in 1984, the number of crimi-
nal cases filed in the district courts
has grown by nearly 30 percent. Drug
cases alone have increased by nearly
130 percent and now represent ap- -
proximately 30 percent of all criminal
cases. In the courts of appeals, the sit-
uation is similar to that of the district
courts. New filings have grown by
nearly 30 percent since 1984 and by 13
percent in just the last 2 years.

The legislation before the House
today makes it clear that the Federal
courts most in need of additional re-
sources are in the south, the south-
west, and in my own State of Califor-
nia. I am pleased to note that during
the markup of H.R. 5316 in the Sub-
committee on Economic and Commer-
cial Law, I sponsored an amendment
to add an additional district court
judgeship for the Central District of
California. The legislation introduced
by Chairman Brooks and called for
four additional judges in the central
district, but as a result of my amend-
ment, there would now be five. This
Moorhead amendment was agreed to
in subcommittee.

The Attorney General has stated
many times that the justice system is
a pipeline—investigators need prosecu-
tors to bring cases and prosecutors
need judges to try the cases. The new
judgeships provided for in H.R. 5316
are badly needed and overdue re-
sources. Congress must recognize that
the war on drugs and the S&L pros-
ecutions necessitate these ongoing
commitments.

Mr. Speaker, I want to commend the
genileman from Wisconsin and our
ataffs for all of the work done in draft-
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ing title 3. We spent many months
working on the study committee to
come up with these changes. As you
pointed out in an earlier statement,
most of the problems that the Depart-
ment of Justice had with the original
bill have been deleted or modified.

These proposals are not controver-
sial. Title 3 deals with institutional
rather than substantive changes. This
title, along with title 1 and title 2, are
directed at fine tuning our Federal
court system in order to secure & just,
speedy and inexpensive determination
of every action. Our Federal judiciary
has problems in all three of these
areas, delay, caused by rising caseloads
a insufficient support services; spi-
raling costs, caused by litigation ex-
penses and attorney fees; and incon-
sistent decisions, caused by the pres-
sures placed on judges who must cope
with the torrent of litigation.

This legislation will go & long way in
helping to correct these problems and
by so doing improve the delivery of
justice in our Federal courts.

Title 4 addresses the conduct and
discipline of Federal judges. I suppose
its inevitable that the larger the Fed-
eral judiciary becomes the more likely
are the increases in the number of bad
judges. The responsibility for the ulti-
mate discipline of a Federal judge lies
with the Judiciary Committee, and the
Congress. The Congress, in 1980, set in
place a mechanism for judges to assist
us in reviewing compilaints and disei-
plinary problems relating to Federal
judges. Title 4 would further fine tune
that mechanism we put in place a
decade ago.

To have a competent and honesi. ju-
diciary is absolutely critical to any
form of self government. If the pcople
don't have confidence and trust in
their judiciary, our whole system of
government is substantially weakened.

In addition, title 4 would set up a na-
tional commission to briefly study and
report back to the Congress on the dif-
ferent alternatives that might be
available for disciplining and removing
Federal judges. As a practical matter,
the Judiciary Committee will not have
time to address the problem this Con-
gress but by this time next year we
will have the work product of the com-
mission and we can begin hearings on
the problem.

Mr. Speaker, in conclusion, the De-
partment of Justice when they testi-
fied before the subcommitiee ex-
pressed concern that the study com-
mission might go beyond the scope of
its authority and study the appoint-
ment process for Federal judges. To
correct this, and at the suggestion of
the department, I offered an amend-
ment that would limit the authority of
the commission to recommend consti-
tutional amendments relating only to
the discipline and removal of FPederal
judges. That amendment was adopted
by the subcommittee and further ac-
cepted by the full committee. To fur-
ther clarify this point our ¢hairman
has asgreed to drop the word appoint-
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ment from the bill. This has been
worked our with the Department of
Justice and the administration.

Mr. Speaker, this legislation also
contains a number of copyright provi-
sions, espectally the limitation on com-
puter software rental, of whichIama
cosponsor.

The potential loss to the U.S. econo-
my should the rental of software
become any more widespread can be
seen clearly when we look to the losses
suffered by the U.S. software develop-
ers by virtue of their inability to re-
strict commercial copy of their prod-
ucts in many foreign markets.

The future of U.8. trade in products
and services based on intellectual and
industrial properties, is critically de-
pendent on a worldwide system of laws
that provide adequate and effective
protection against theft and unauthor-
ized exploitation by others, Many of
the newly industrialized countries and
less developed countries do not have
effective protection. How serious is
this? A 1988 study prepared by the
1.S. International Trade Commission,
estimated the aggregate worldwide
losses In sales for the U.S. as a result
of inadequate, international copyright
protection, range from $23 to $65 bil-
lion. This can also be translated into
300,000 to 600,000 jobs lost for the
American worker, More than 80 coun-
tries, including the United States,
belong to the Berne Convention. We
became members as of March 1, 1989,
as a result of legislation I cosponsored
last Congress.

Mr. Speaker, this is important legis-
lation, it represents the hard work of 2
number of Congressman over many
years and I urge its adoption.

0 0010

Mr. BROOKS. Mr. Speaker, I yield 1
minute to the gentleman from New
Jersey [Mr. HuGHES].

(Mr. HUGHES asked and was given
permission to revise and extend his re-
marks.}

Mr. HUGHES. Mr. Speaker, I rise in
very strong support of this legislation.
It is a2 good bill. The committees have
worked very hard.

I want to congratulate in particular
our distinguished chairman.

Mr. Speaker, the judges in this bill
are desperately needed. There are
three judges slated for New Jersey.
Their workload is staggering, and we
have needed those judges for a long
time, s0 1 urge my colleagues to sup-
port the bill.

Mr. FISH. Mr. Speaker, I have no
further requests for time, and I yield
back the balance of my time,

Mr. BROOKS, Mr, Speaker, I yield
back the balance of my time,

The SPEAKER pro tempore (Mr,
ECRART).
motion offered by the gentleman from
Texas [Mr. Brooks] that the House
suspend the rules and concur in the
Sensabe amendment to the bill, HR.
5316.

The question is on the.

October 27, 1990

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the
Senate amendment to the bill was con-
curred in.

A motion to reconsider was laid on
the table.

COMMUNICATION FROM HON.
GLENN ANDERSON, CHAIRMAN,
COMMITTEE ON PUBLIC
WORKS AND TRANSPORTA-
TION

The SPEAKER laid before the
House the following message from the
Committee on Public Works and
Transportation, which was read and
referred to the Committee on Appro-
priations:

COMMITTEE ON PUBLIC WORKS
AND TRANSPORTATION,
Washington, DC, October 24, 1390
Hon. THoMas 8. FoLEY,
The Speaker, House of Represenlatives,
Washington, DC.

Dear Mgr. SPEareR: Pursuant to the provi-
sions of the Public Buildings Act of 1959,
the House Committee on Public Works and
Transportation approved the following reso-
lutions on October 3, 1990:

LEASE RESOLUTIONS

Environmental Protection Agency, Chapel
Hill, North Carolina.

Department of Justice, Cleveland, Ohio.

Department of the Navy, Norfolk, Virgin-
ia.

Bureau of Mines, Department of the Inte-
rior, Washington, DC.

Office of Personnel Management,
ington, DC.

Federal Building,
(amendment).

The original and one copy of the authoriz-
ing resolution is enclosed.

Sincerely,

Wash-

Qakland, California

GLENN M. ANDERSON,
Chairman.

FURTHER MESSAGE FROM THE
SENATE

A further message form the Senate
by Mr. Hallen, one of its clerks, an-
nounced that the Senate had passed
with an amendment in which the con-
currence of the House is requested, a
bill of the House of the following title:

H.R. 4808. An act to encourage solar,
wind, waste, and geothermal power produc-
tion by removing the size limitations eon-
tained in the Public Utility Regulatory Poli-
cies Act of 1978.

The message also znnounced that
the Senate had passed bills of the fol-
lowing titles, in which the concurrence
of the House is requested:

S. 185. An act to amend title 18 of the
United States Code to punish as & Federal
criminal offense the crimes of international
parental child abduction, and

8. 3012. An act to amend the Independent
Safety Board Act of 1974 to authorize ap-
propriations for fiscal years 1991, 19892, and
1993, and for other purposes.

The message also announced that
the Senate agrees to the amendment
of the House to the amendment of the
Senate numbered 7 to the bill (H.R.
5229) “An Act making appropriations
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Northern 3
Southern 6
Missouri:
Eastern 6
Western 5
Eastern and Western .....aaaane..... 2
Montana 3
Nebraska 3
Nevada., 4
New Hampshire 3
NMaw Jersey 17
Naw Merxico... 5
New York:
Northern.... 4
Southern. 28
Eastern........... 13
Western 4
North Carolina:
Eustern 4
Middle 4
Western 3
North Dakoltneeeeeeeeee. 2
o] 5
Nethérn 11
Couthern.
Galahoma:
Northern 3
Eastern. 1
WECSICTT ettt e, [
Northern, Eastern, and Westem... 1
Cireqon 6
Fennsylvaniar
Laslern 22
rMiddle 6
Westlern 19
ruerto Rico 7
FEaode Island 3
Soulh Caroline 9
Sauth Dalota. 3
Tennesses:
Fte B Fits /SOOI 5
riddle 3
Western 5
Texas:
Northcrn 11
Southern...... 15
Eastern 6
Vesiern 8
Litch 5
Vermont 2
Virginia:
Lastern 9
Western 4
Washington:
Eastern 4
Western 7
Vest Virginia:
Northern 3
Southern 5
Wisconsin:
Eastern 4
Western 2
Wyonting A

SEC. 204. FIECIN [SLANDS.

(a) IN GENERAL.—The President shall ap-
point, by and with the advice and consent of
the Scnale, one aedditional judge for the Dis-
trict Court of the Virgin Islands, who shal
hold office for a term of 10 years and until a
successor 18 chosen and qualified, unless
saoner removed by the President for cause.

(b) AMENDMENT TO ORGANIC ACT.—In order
to reflect the change in the total number of
permanent judgeships authorized as a result
of subsection (a) of this scctionm, section

“24(a) of the Revised Organic Act of the

Virgin Islands (68 Stal -506; 48 U.S.C.
1614(al} 1s amended by :tnkmg “two” and
inserting “three”,
SEC 205. AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated
such sums-as may be necessary to carry out
the provisions of this title, including such
sums as may be necessary (o provide eppro-

" priate space and facilities for the Judtctal

positions created by this tttle.

SEC. 206 EFFECTIVE DATE.

-~ This title- shall take c/fect on the datc of‘
- enactment af this tltle. -

JONGRESSIONAL RECORD — SEN.

AMENDMENT NO. 3204
(Purpose: To amend title 28, United States

Code, to provide. for civil justice expense

and delay reduction plans, authorize addl-

tlonal fudicial positions for the courts of
appcals and district courts of the United

States, provide for the implementation of

certain recommendations of the Federal

Courts Study Commlittee, modify judicial

discipline and remmoval procedures, and for

other purposes)

Mr. BIDEN. Mr. President, on
bchalf of myself and Senator THUR-
MOND, I send a substitute amendment
to the desk and ask for its {inmediate
consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

‘The Senator from Delaware (Mr. Brouu),
for himself and Mr. THURMOKD, Proposes an
amendment aumbered 2204

Mr. BIDEN. Mr. Prcsident, I ask
unanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

(The text of the amendmnent. is print-
ed in today's Rzcorp under **Amend-
ments Submitted.”)

Mr. KENNEDY. Mr. President, art-
ists in America, as in every other coun-
try and civilization, have been the re-
corders and preservers ¢f the national
spirit. The creative arts are an expres-
sion of the character cof the country;
they mirror its accomplishments, warn
of its failings, and anticipate its
future., As Katherine Anne Porler
wrote in 1940:

The arts live countinuously. They outlive
governments and creeds and societies, even
the very civilizations that produce them.

. They are what we {ind again when the
ruins are cleared away.

The bill which the Senate has ap-
proved today, the Visual Artists
Rights Act, will establish new protec-
tions for art and artists in America.
Under its provisions artists will have
the right to claim authorship of a
work when it is displayved, and to dis-
claim the work {f it is mutilated or al-
tered. In addition, the bill prohibits
the intentional mutilationr or grossly
negligent destruction of a work of
visual art.

Painters and sculptors-.deserve this
action. We are not talking .about un-
earned benefits, but long overdue
rights. Visual artists create unique
works. If those works are mutilated or
destroyed, they are irreplaceable.

A companion bill has been approved
by voice vote in the House. I commend
Congressman KASTENMEIER and Con-
gressman MARKEY for their diligence
and skill in bringing this legislation to
enactment. The bill has evolved as a

consensus approach to the legitimate

needs of painters and sculptors. Earli-

er concerns expressed by art dealers,

conservators, and museum profession-

als have been addressed so that there.

remains no opposition to the legisla-
tion. ¢

-It.is .the product. of extensive hear-
ings by the Subcommitte on Paténts,
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Copyright and Trademarks. I am in
debted to Senator DeConcinr for hlsc
help in providing a forum for the bill 3
Expert witnesses were consulted in a11
aspects of the art community. It fg°
clear that current law does not ade:
quately protect either artists or Lheir
works.

Although many other countries
around thie world already guarantee

these basic rights to artists, the United 3

States has been slow to embrace them.,
It is time for Congress to act and to ac-
knowledye America’s responsibility to
its creative artists.

QOur artists arc thie chroniclers and

guardians of an important part of our’
national heritage. They cexpress the

character of our country, and they
contribute immensely to our national
spirit. They descerve these modest safe-
guards for their creativity.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
meant of the Senator from Delaware.

The amendment (No. 3201) was
agreed to.

Mr. BIDEN. Mr. President, I am
pleased that the Senate is about to
pass comprehensive legislation aimed
at iniproving our Federal courts. It is
my hope ihat this legislation will

iake the courts a little more afford-
able, a little more efficient, and a little
more accessible.

This legisiation has three parts.
First, it contains a revised version of
the civil justice reform bill that Sena-
tor Thurmond and I introduced earlicr
this year. Second, it creates 85 new
Federal district court and circuit court
judgeships. Third, it contains a
number of other reform proposals to
improve the functioning of our judi-
cial system.

1 will not delve into all the details of
this legislation today. The Judiciary
Comimittee's report is extensive and
addresses, in particular, the aspects of
the civil justice and judgeships legisla-
tion. As to title III, Senator GRASSLEY
has submitted for the record a de-
tailed section-by-section analysis.

I will limit my comments today to
the compromise with the House that
this legislation reflects. I am enthusi-
astic about the compromise we have
reached, although, as with all compro-
mises, some parts of the bill are not
exactly to my liking. Over-all, though,
I believe that the legislation is an ex-
cellent compromise that warrants im-
mediate passage and enactment.

Turning to title I, the Civil Justice
Reform Act, the compromise reflects
two fundamental objectives that I
sought to accomplish when this legis-
lation was introduced in January: re-
quiring every U.S. district court to
convene a local ddvisory group, and re-
quiring every district court to imple-
ment a civil justice expense and delay
reduction plan.

I am also pleased that the compro-

- mise includes a provision that I have.
‘long believed is necessary: providing to -
‘the public statistics and information *°
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on cases and motions that have been
pending for an inordinate amount of
time without decision. Section 476 cn-
sures that, for-the first time, the
public will be allowed to learn which
cases have been pending for a lengthy
period of time and the identity of
judges and magistrates before whom
Lhose cases have been pending.

One issue-on which there has beeu
much debate relates to the contents of
the district court plans and, more spe-
cifically, the degree to which the legis-
tation should mandate the contents.
While I believe that the Senate bill is
preferable to thie House bill on this
point, we have reached an appropriale
compromise. The legislation now man-
dates thatdhe district courls consider
the s principles of litigation manage-
ment and cost and delay reduction
that we have specified., bul leaves
them  the discretion to  determine
whether or notl to adopt thie principles.

In addition, and importantly, a piiot
program is established that requires 10
district courts to include the 6 princi-
ples in their plans. The legistation spe-
cifically requires that at least five of
the districts encompass metropolitan
areas. It is my hope and expectation
that the judicial confercnce will select
these districts carefully and thought-
fully. and in full compliance with this
requirement that at least five meiro-
politan areas will be included. I cer-
tainly hope and expect that some of
the Nation's larger citlcs-~Ncw York,
Atlanta, Chicago. Philadeiphia, Los
Angeles, for example—zare included in
the pilot program so as not to frus-
trate the will of Congress in this re-
spect.

At the end of the pilot period, an in-
dependent organization with expertise
in Federal court management will
evaluate the cffectiveness of the 6
principles and the degree to which
costs and delays were reduced. com-
pare those results te the impact on
costs and delays in 10 cther districts,
and prepare a rcport. The judicial con-
ference shall then submit its own
report to Congress. If it recommends
tht edditional districts be required to
include the six principles in their
plans, it must {nitiate proceedings
under the Rules Enabling Act to im-
plement that recommendation. If the
Judicial Conference does not recom-
mend cxpansion of the pilot program,
it—and this is significant—must identi-
fy alternative, more effective cost and
delay reduction programs that shouid
be impl{zmented and take steps to im-
plement such programs. Of course,
Congress can revisit this subject as
well, should we be dissatisfied with the
manner in which the Judicial Confer-
ence proceeds.

Within & set number of years, then,
this legislation Insures that one of two
things will occur. Either the six princi-
ples of litigation management and cost
and delay reduction that Congress has
specified in this legislation will be part
of district court plans nationwide, or
some other program, that has been
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shown to be demonstrably better, will
be in place. One way or the other, the
situation is bound to improve. V

The bottom line is that we have,
through this legislation, set it motion
a sequence of action-enforeing cvents,
Qver the long run, these evenls will
ensure that all courts, lawyers and liti-
gants confront the dual problems of
cost and delay and develop adequate
means of reducing cost and delay.

There is one other provision in the
civil justice bill offered today on
which I would like Lo comunent. We
have amended the provision—section
473(ax2¥B)-~requiring that trind dates
be set such that the trial is scheduled
to occur within 18 months by includ-
ing an ends of justice exception.

Frankly, [ believe that the provision
in the bill reported by the Judiciary
Comunittee provided adequate flexibil-
ily to respond Lo those cases in which
such a time frame was nol feasible.
Nevertheless, [ believe the compromise
language is acceptable. I would cau-
tion. however, that I hope that this
exception is not abused—Y hope that
the exception does not swallow the
rule. It is our intention that the ends
of justice provison be limited to Lthose
few cases in which sctting a trial
within i months would indeced be in-
compatible with serving the cnds of
justice.

In title If, the compromise bill cre-
ates 85 new judgeships. Wce  have
added certain judgeships in the House
bill primarily to provide additional re-
sources to thoese districts hit hardest
by drug cases.

This bill, unlike other judgeship pro-
posals, ensures that the district courts
with the heaviest drug cascloads will
receive additional judgeships. By
doing so. this bill is a critical anti-
drug, anti-crime initiative. Quite
simply, we need this bill to ensure that
the courts can try more major drug
dealers, bring to justice the S&L
crooks, and cope with the explosion of
violent crime in our country.

Mr. President, I would like to thank
several of my colleagues, without
whom passage of this bill would not
have been possible. On the Judiciary
Committee, Senator THURMOND'S in-
valuable assistance and {nput on this
legisiation since its inception was criti-
cal. Senators HerLIN and GRASSLEY.
the chairman and ranking member of
the Courts Subcommittee, also con-
tributed greatly. Qur colleagues in the
House—Chairman Brooks, Congress-
man Frsp, Congressman KASTENMEIER
and Congressman MOORHEAD--demon-
strated once again that they are com-
mitted to improving the Federal court
system and the delivery of justice in
this country.

The staffs, too, played an int.egral
part in the development of this legisla-
tion. Terry Wooten, Mary Avera, and
Kevin McMahon of Senator THUR-
MOND's staff deserve special thanks
and appreciation, as do Sam Gerdano
of Senator GRASSLEY's.staf{f, Winston
Lett and Scott Williams of Senator
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Heruin's staff, and Jon Leibowitz of
Senator Konu's staff. On my own
staff, I would like to pay special trib-
ute to Ron Klaln, Diana Huffmnan,
Jeff Peck, Scott Schell, and Lisa
Mever, whose unyielding commitment
to this legislation is obvious. My
former chief eounsel, Mark Gitenstein,
also played a critical role, starting
with the Brookings conferences at
which the legislation had its gencsis.
Finally, I want to pay tribute to the
members of the Brookings confer-
ences, whase thoughtfulness, expertise
and cooperation have made civil jus-
tice reform a reality. They all deserve
a special note of thanks from anyone
devoted to ensuring the Just, speedy
and inexpensive resolution of disputles
in our Federal courls: Debra Ballen
Tiobert Banks: Robert G. Begam:
Gideon Cashmarn Alfred W, Cortese:
Susan Geztendanner; Mark Giten-

stein: Barry Goldstein; Jamie Gere-
lick: Marcia D. Greenberger: Patrick
Head: Deborahr Hensler; W. Michael

Iouse; Shirley Huflstedicr; Kenneth
Kayv;, Gene Kimpelman, Norman Kri-
vosha; Leo Levin; Carl D. Ligglo;
Roberl E. Litan; Frank McFadden:
Francis McGovern: Steplien D. Mid-
dlebrook: Edward Muller: Robert M.
Osgoad; Alan Parker; Richard Paul:
Judyth Pendeli; John A. Pendergrass:
George Priest; Charles B. Renfrews
Tony Roisman, John F. Schmutz
Christopher Schroeder; Bill Wagner:
and Diana Wood.

Mr. President, what we have here is
the product of a great deal of time.
effort, and travail. It is a bill to reform
the civil justice system which is very
controversial and, after a great deal of
time, hearings, compromise and
consulation with both the House and
the Senate, it has finally been agreed
upon.

But even more important, Mr. Presi-
dent, thiere is the anomaly of a Demo-
cratic chairman of the Judiciary Com-
mittee rising to propose that the Presi-
dent of the United States. a Republi-
can, appoint 85 new judges.

1f past is prolog. they will all be Re-
publican  judges. Notwithstanding
that. Mr. President, we on the Demo-
cratic side feel it very important that
the number of judges {n this country
be expanded to meet the increascd
workload, a great deal of which is a
consequence of the Increased drug
problem in the United States of Amer-
ica.

8o, Mr. President, the judicial con-
ference has suggested over 70-some
judges. We have moved that to 85 to
accommodate additional needs around
the country. This has been worked out
with the House of Representatives,
with the chalrman of the Judiciary
Committee on that side and others.

So, Mr. President, I.now yield to my
colleague from South Caroclina, if he
wises to speak to this issue.

Mr. THURMOND. Mr. Prmident, I
am in accord with the request made by
the distinguished chalrman of the



S 17576

conunittee, The Judicial Conference
nas recommetided these judges are
badiy needed, and I am in favor of the
bill providing for them.

Today we are considering S. 2648, a
bill to provide for civil justice expense
and delay reduction plans and to au-
thorize the creation of additional Fed-
cral judgeships. Originally introduced
by Scnator Bipen and mysclf as S.
2029, the Civil Justice Reform Act, we
are today offering a substitute version
of the bill which incorporates the sug-
gestions made by many to modify and
improve the initial proposal.

The goal of Lhis legislation is very
laudable. This bill is intended to in-
crease the administrative efficiency of
the %gil lifigation process in the Fed-
cral Bourts and reduce litigation costs.

OQver the past several years, the work-
Ioad of the Pederal court system has
increased  dramalically.  Currently,
tiiere is a feeling among many mem-
bers of the bench and bar that civil
litigation in the Federzl court system
is much too costly and takes far too
tong to resolve dispules.

The recognition of delay and cost
concerns has been affirmed by the
Touse of Representatives. On Septem-
ber 12, 1990, the House passed two sep-
arate Dills addressing civil justice
reform and the creation of additional
rederal judgeships.

Based upon these concerns, the leg-
islation we are considering today em-
bodies principles from which each in-
dividual Tederal district will develop
their own plan for creating greater ef-
ficiencies in the civil litigation process.

Generally, under the modified provi-
sions of Litle I contained in this substi-
tute, a civil justice delay and expense
reduction plan should be implemented
for each district of the United States.
The purpose of the plan is to simplify
adjudication on the merits, monitor
discovery, and improve the overall
management of the litigation process.
Implementation of the plan should
rasult in a just, speedy, and inexpen-
sive resoluiion of disputes.

While title I addresses judicial
reform, title II provides the necessary
judicial manpower to carcry out these
reforms. It is appropriate to consider
the procedural changes in title I which
will reduce the costs and delays con-
fronted by those who seek to resotve

their disputes through the civil litiga-
tion system within the Federal courts.

However, any atlempt to reform the

civil justice system is futile without
providing adequate manpower.

Title 11 of S, 2648 creates 85 addi-
tional Federal judgeships. Recently
enacted drug and crime legislation in-
creased the caseload of many judges
across the country, As a result of the
needs of the judiciary from the per-
spective of increased drug- and crime-
related prosecution and its impact on
the Federal docket, I believe more
judgeships are vitally important. The

- Judicial -Conference made recommen-
dations tp reflect -its assessment -of
where judicial manpower should be
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placed. We have made every effort to
accommodate lhese reeormmmendations
and embody them in this substitute
proposal. The resull is a provision to
creale additional Federal judgeships
which will address the current de-
mands on the judiclary and the needs
of the citizens of this Nation.

In closing, 8. 2648 will create the
necessary judgeships and increase the
administrative efficiency of the civil
litigation process. For thie above rea-
sons, I support S, 2648 and urge its
passage by this body.

Mr. KOHL. Mr. President, I am
pleased Lo support S. 2648, the Judicial
Iwaprovements Act of 1990. As amend-
ed, this bill will make a number of sig-
nificant improvements in our civil jus-
tice system, add scores of crucially
needed Federal judges, and enhanes
our protections for intellectual proper-
tv. 1 want to extend my congratula-
tions to Chairman BipeN for the fing
job he did in finding the common in-
terests among groups and Members
who are often at cross-purposes.

I would like to speak briefly about
my section, titie IV, which wili help
develop and implement needed modifi-
cations to the judicial discipline and
impeachment process. Much of the
credit for this title should go to Bos
KasTENMEIER, the dean of the Wiscon-
sin delogation and chairman of the
Courts Subcommittee, who introduced
identical legislation in the House.

The first scction of title IV would
improve the method of filing and in-
vestigating complaints against Federal
judges. I think a recent examnple demn-
onstrates some of the problems with
the existing system. After Federal
Judge Harry Claiborne was convicted
of tax fraud, he continued to collect

his judicial salary even in prison. The.

House could not initiate impeachment
proceedings bhecause the chief circuit
judge had not made & proper recom-
mendation, The chief judge could not
act until he had reccived a formal
complaint. As a result, the Senate did
nat vote to remove Judge Claiborne
until 2 years after his criminal trial.
Similarly, it took more than 3% years
after Judge Walter Nixon's crimlnal
conviction for us to complete his im-
peachment trial.

My provision will prevent such situa-
tions from occurring in the future.
Under this proposal, when a judge has
been convicted of a felony and has ex-
hausted all direct appeals, the Judicial
Conference may immediately transmit
& recommendation of impeachment to
the House. This would dispense with
the requirement of an additional
lengthy investigation by the circuit's
special” committee of judges. And in
cases where there has been no convic-
tion, the chief circuit judge may initi-
ate a complaint of his own. volition, so

that there will be no unreasonable

delay in commencing an investigation.

Neither of these- proposed changes
endangers the independence of the ju-
diciary. On the contrary, by allowing
more efficient .action in. thé clearest
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cases of judicial abuse, this provision
should enhance peoplc's faith in our
judges and in our legal system.

The second section of title IV would
ereate a blue-ribbon commission Lo
study and report on possible chianges
in the impeachment structure. Last
yer, 1 served on the pancl considering
the removal from office of Judge
Walter Nixon. That experience
brought home to me the importance
of the Sepate’s constitutional role In a
thorougzh and fair impeachment proc-
ess. But 1 also learned first hand of
some of the problems with the system.

Judicigl impeachment has recently
hecome so cumbersome and unwicldy
that it adequately serves neither the
Scnate nor the accused. Two hundred
yiears aco it was possible for every Sen-
ator to hear all the arguments and de-
fermine the credibility of the wit-
nesses  in every impeachment  case.
Today. there are 100 Senators and a
full schedule of pending legislative ac-
tions. For the fuli Senate to listen to
dozens of witnesses would require us
to suspend pressing legislative busi-
ness for weeks, or even months. There-
fore, we are forced to handle impeach-
ments just as we do all other issues—
throuph committees. But by treatling
impeachment like other issues, we are
asking the entire Seuate to decide
auill or innocence based on the recom-
mendatsns of a 12-member panel and
a few dayvs of summarized arguments,
I know many Senators—particularly
those who have served on ilmpeach-
nent  conunitices—ind this option
practicable but not entirely satisfac-
tory.

At tlie same Ltime, some have argued
that the existing process is unfair to
the accused judge. In their view, the
defendant should be able to make his
case to each individual who will decide
his fate—ultimately, that is 100 Sena-
tors. Instead. accerding to this view-
point, we have delegated the task to
ever smaller bodics—a judicial commit-
tee for the complaint, a House sub-
committee for the impeachment arti-
cies, and a Senate panel for the ver-
dict. While I believe that the current
approach is constitutional, we must
consider some changes.

The Commission created by this
measure would examine the current
impeachment process and suggest
modifications. Commission members
will be appointed by the President, the
Chief Justice, and leaders of the
House and Senate. On the basis of
hearings and other expert assistance,
the Commission will release a non-
binding report within 1 year of its first
meeting. The Commission’s proposals
could include legislation, administra-
tive, or constitutional reforms and
should provide momentum for siream-
lining the process of removing article
111 judges.

Over the years, many of my col-
leagues have proposed changes in how
judges are removed from office..In the
96th Congress, for example, Senator
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peConcixt proposed & special court to
cratuate complaints and recommend
possivle disciplinary actions. In the
g99tlv Congress, Senator TrHugatonp in-
troduced a constitutional amendment
that would automatically remove a
judge from office upon conviction for
a felony. And in the current Congress,
Senator HerFLIN introduced a conslitu-
tional amendment that would author-
ine Congress Lo address judicial disci-
piine through legislation. Ultimatcly,
we did not move on any of the propos-
als, thongh each has merit. Bul with
(e support of a bipartisan blue-ribbon
commission, Congress might finally
take the necessary steps to reform the
impeachment process and preserve the
intezrity of our life-tenured judiciary.

M Pregident, S. 2648 includes many
worthwhile components to make our
waal system function more efficiently
and more fairly. The new judgeships
should reduce the backlog of cases in
t1:e Federal courts and the civil justice
r~form provisions will help  ensure
thal the qualilty of justice is not
strained by the quantity of demands. 1
ain pleased to have contributed to this
legislation, and 1 look forward to it
soon becoming law.

Mr. HATCH. Mr. President, I am
pleased Lo join with my colleagues in
tire passage of S. 2648, dealing with
civil justice reform, This bill creates £5
new Federal judgeships. This will go a
long way to expediting both criminal
and civil cases in the Federal system. 1
commend Chairman Bipen and Sena-
tor THurmoxnD for their work on this
matter. Chairman Brpen has recog-
nized the dire need for new judgeships
and has acted with statesmanship and
skill in seeking this necessary increase.

This bill also contains the Computer
Software Rental Amendments Act,
which I introduced 25 S. 198. We have
spent over 3 years attempting to move
this important legislation.

The computer seftware industry, is a
dynamic and blossoming source of
growth for our Nation's economy. Yet
today it is threatened by an emerging
software rental industry which would
make it possible for software users to
make iliegal copies; creating the po-
tential for lost sales and the subse-
quent collapse of the software indus-
try. This practice, if it is allowed to
continue, will be devastating, and one
of the brightest stars of the modemn
U.S. economy will be extinguished in
its infancy.

The overwhelming rationale for
renting a computer program is to
make an unauthorized copy. Computer
software cannot be enjoyed for an eve-
ning's entertainment and then re-
turned. To have meaning to a user, the
software packages require mastery of
complex user manuals, often running
hundreds of pages in length. Even
after a user has mastered the use of a
program; it has little value until he or
she adds his or her own data base to
the program. The functions of leain-
ing how to use a program and utilizing
It in’ corinection with one’s own 'data
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base cannol be accomplished In the
few hours or days available under a
rental arrangement without copying
the program and displacing a legiti-
mate sale of the program.

The provision which we are voling
on today provides software protection
by prohibiting the rental of computer
software unless authorized by the
copyright owner. This portion of this
legislative package has been the sub-
ject of extensive hearings and lengthy
negotiations. I belicve that it is a
worthwhile change in the law.

ADDITIONAL FERERAL JUDGESHHIPS

Mr. DOMENICI. Mr. President, I am
pleased that the bilt now before the
Senate will authorize the appointment
of an additional Federal judge in New
Mexico and two new iudges on the
Tenth Circuit Court of Appeals.

New Mexico, like other States along
the southwest border, hias seen a dra-
matic increase in drug-related crime in
recent years, As a result, the number
of felony filings per Federal judge in
New Mexico increased 57 percent be-
tween 1984 and 1989, and is now twice
the national average. Twenty-four per-
cent of all criminal felony cases filed
in 1989 were drug oifenses.

The number of pending cases in the
district increased 32 percent between
1984 and 1989 to 2,159. Our judges arc
doing their best to clear off this back-
log, as evldenced by the fact that New
Mexico—wilth an average of 70 trials
per judge—is now ranked sccond in the
country in the number of trials per
judge.

This bill adopts thic reccommendation
of the Judicial Confercnce that an ad-
ditional Federal judgeship be created
in New Mexico and that two judges be
added to the Tenth Circuit Court of
Appeals, which is the Federal appeals
court that handles cases {rom Ncw
Mexlco.

These judges are much needed to
help clear the backlog of cases in New
Mexico caused by the drug epidemic. I
am pleased that the Senate is acting to
create these positions, and I urge all
Senators to support this bill.

Mr. GRAHAM. Mr. President, over
the last few years Congress has
stepped up Its war on crime by provid-
ing additional resources to Federal,
State, and local law enforcement, and
passing tough new prosecutoral and
sentencing measures. ’

However, we have .overlooked the
needs of a key player in the war on
crime—the Federal judiciary.

While Congress has authorized in-
creases in the number of FBI agents,
DEA agents, border patrol officers,
and Federal prosecutors, little corol-
lary action has been taken to enable
%he_judic[ary to handle the rising case-
oad. :

For example, Mr, President, the
middle district of Florida has experi-
enced a 30-percent increase in clvil
cases and a 5%-percent increase in
criminal cases gver the last 8 years.

_In the last year alone, the criminal
caselodd increased by 15 percent. =~

-E S 17577

However, there have been no new
judgeships authorized in the middie
district since 1982.

In fact, Congress has nol provided
for any additional Federal judgeships
in the Nation since 1984.

The northern district of Florida has -
one of the busiest trial dockets in the
Nation.

Judges in this district completed 71
trials per judge over a  12-month
period when the national average for
that same time was 35 trials,

With the addition of {ive new DEA
and customs offices in the northemn
district, and with added personnel in
the U.S. Attorney’'s Office, there will
continue to be an increasce in the
criminal litigation cascioad.

Florida is additionally burdened by
the slow speed at which judicial vacun-
cies are {illed.

Two seats on the bench are current-
Iy vacant. and olher vacancies are ox-
pected with retirements and eleva-
tions.

The result of increasing cascloads

“awithout increasing capacity to handle

these cases is that justice is delayed.
Justice delaved, Nr. President, is jus-
tice denied.

Every effort we make to improve ap-
preliension and prosecution of crimi-
nzls will be negated if the judiciary is
ill equipped to process those cases.

I am proud to be a cospensor of this
bill and I strongly encourage my col-
leagues Lo move gquickly in passing this
much-neceded legislation.

Mr. GRASSLEY. Mr. President, I
am pleased to support the Judicial Iin-
provements Act of 1990—a most im-
portant and badly needed court
reform package. I commend the chair-
man of the committee and Senator
TrURnOND, and their staff for their
hard work to this point.

I particularly  thank Chairman
Bipen for being responsive to the legit-
mate concerns of Federal district
judges around the country with re-
spect to the title on civil case manage-
ment. Mr. President, I know that Fcd-
eral judges in Yowa swere especiaily
concerned about the initial version of
title 1. These judges, like many others.
do a fine job keeping their dockets
current, and thus resisted the ideca
that Washington would seek to micro-
manage case management. The judges
have a point, Mr. President. After all,
a Congress that cannot perform its
own constitutional obligations with re-
spect to the Federal budget ought not
to presume to tell another branch how
to do its business. I am grateful that
our chairman has worked out an ac-
commodation that preserves a critical
level of judicial automony.

With respect to the addition of new
judges in title II, this is a long overdue
action to enhance the ability of the
third branch to simply keep up with
current backbreaking caseloads. We
have not had a judgeship authoriza-
tion since 1984. Again, I thank the
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chairman and ranking member for
their efforts on this provision,

Mr. President, I am pleased that we
are also adding a title IIX to this im-
portant court reform package. This
title consists of a number of noncon-
troversial and somewhat technical ree-
ommendations of the Federal Courts
Study Commlttee.

As you know, Mr. President, this
past April, a blue-ribbon panel of
judges, lawyers and members of Con-
press—authorized by Public Law 100-
02, and appointed by the Chiel Jus-
tice—proposcd niere than 160 changes
in the administretion and operation of
the Federal court system. The study
vwas historic: The work of the Federal
Courts Study Commiitee represcnted

he mest omprehensive examination
oi thE Federal courts sinee the passage
of the Judiciary Act of 1789,

During the course of L3 work, the
study commitiee solicited and received
commenis {rom hundreds of individ-
uais and organizations. Public hear-
frigs were hicld early in tha proecss Lo
identify the arcas of study. Ailter a
number of tentative recommendations
were developed, the study committee
held a second round of pubiic hearings
around the country.

Along with my ceclleague Senator
HeFLIN, Lhe chairman of the Subcom-
mittee on Courts, I was privileged to
serve on the study commitice. Gur
final repert representicd the culmina-
tion of 15 months of work, under the
direction and able lezdarship of Judge
Josaph B, Weis, Jr. of the Third Cir-
cuit Court of Appeals. Others con the
study committee included J. Vincent
Aprile, 11, the general counsel of the
Department of Public Advocacy in the
State of Kentucky, the Honorable
Jose A, Cabranes, s distict court judge
from Connecticut, the Honorable
¥eith M. Callow, the Chief Justice of
the Supreme Court of the State of
Washington, the Hon. Levin H. Camp-
Bell, 2 judge on the U.S. Court of Ap-
peals for the Second Circuit, the Hon.
Edward S.G. Dennis, Jr., the then-as-
sistant altorney geners! for the Crimi-
nal Division of the U.S. Department of
Justice, Morris Harrell, 3 prominent
lawyer in private practice in Dallas,
TX, the Hon. RoperT KASTENMELER,
chairman of the House Judiciary Sub-
commiiiee on  Courts, Intellectual
Property and the Administration of
Justlice, the Hon. Jucdith Keep, a Dis-
trict Court judge from California, Rex
E. Lee. the president of Bringham
Young University and former solieitor
genersl, the Hon., Carlos Moorhead,
ranking member of the House Judici-
ary Subcommitiee on Courts, Diana
Gribbon Motz, a prominent lawyer
from DBaltimore, MD, and the Hon.
Richard A. Posner, a judge on the U.S.
qug‘rt of Appeals for the Seventh Cir-
cul

A principal focus of the study com-
mittee was on institutional and proce-
dural change, rather than substantive
law reform. Some of the recommenda-
tions—such &s the abolition of diversi-
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ty jurisdiction and the repeal of man-
datory minimum criminal sentences—
do represent major changes in the law,
and will require more study by Con-
gress. The changes proposed by this
amendment {oday, however, represent
only those consensus items that en-
joyed unanimous support among study
committee members. Taken individual-

Iv, these changes are quite mwodest.

Collectively, I believe these changes

will substantially improve the adminis-

tration of justice in ihe Federz!
sy stem.

I thank the chairman of the Judici-
ary Comumittce, Senator Brpexw, for
being willing Lo consider this package
of amendiaents as a compiiment (o
titles I and II of S. 2648. Each of these
titles, in their separate ways, will help
the judiciury better serve Lihe public:
ty rediacing costs and delays in litiga-
tion, by increasing resources so that
courls can better cope with burden-
sonte caseloads, and by improving the
efficiency and {airness of Federal
court procedures,

I would also like Lo thank th2 many
staff people who worked for months
on this amendment, particularly
Samuel CGerdano, my chief counsel,
Winston Lett and Scoil Willlams with
Senator MerLix, Jefl Peck and Scott
Schell with Senalor Binex, and Tony
Coe with the Office of Senate Legisla-
tive Counscl. L am also grateful for the
technica!l advice provided by the Ad-
ministrative Office of the U.5. Courts.

{ ask unanimeus consent that a more
detaiied seclion-by-section analysis of
title III be printed in the IRECORD.

There being no objection, the analy-
sis was ordered to be printed in the
RECORD, as follows:

Trrie TII—IMPLEMENTATION OF THE FEDERAL
Courts STUDY COMMITEE IRECOMMENDA-
TIONS

SECITON-EY-SECTION ANALYSIS

Section 301 states the short title of this
title.

Section 302 requests that the Federal Ju-
dicial Center study and report back 1o Con-
gress by 1592 on the number and frequency
of unresoived intercircuit confliets.

As the Federal Courts Study Committee
pointed out in its report,

“As recently as 1950, the Supreme Court
rmviewed approximately 3 percent of all fed-
eral appeals. That propdrtion has dropped
precipitously to less than 1 percent, and will
continue to drop as the total number of ap-
peals rises. The Supreme Court handies
roeughly 150 or fewer cases annuaily (and
that nuraber msay be dropping); approxi-
mately 75 percent come from the federal
courts of appeals. This figures has remained
constant for some time, with little prospect
for expansion. We are not persuaded that
the Court could increase its output, given
the difficulty of the cases that the Court
Lears.

“Although the Court sits at the apex of
tie state and federal systems, theoretically
to harmonize the federal law coming from
both, the Court has long since given up
granting certiorarl {n every case Involving
an intercircuit conflict. Thus, & federal stat-
ute may mean one thing {n one area of the
country and something quite different else-
where—and this differenice may never be
settied. Some conflicts, of course, may have
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the redeeming feature, especially In the con-
stitutional arca, of lhielping to develop legal
doctrine and insight. Other conflicts need
rapid resolution. Conflicts over some proce-
dural rales and law affecting actors In only
one circuit at a time may have a negligible
effect. A federal judiclal system, however,
must be able within a reasonable time to
provide a nationally binding construction of
these acts of Congress needing & single, uni-
ficd construction in order o serve their pur-
pase.

It appears {rom academic anzlyses that
the Supre.ne Court in 1988 refused review
to roughty sixty to cighty “direct” intercir-
cuit conflicts presented Lo 1L by petitons for
ecrtiorari. This number does not include
cases imolving less direct conflicts (e, fun-
damentally inconsistent approaches 1o the
sxine {ssue). Not all these sixty Lo ciphty
contlicts, however, are necessarily “intoler-
able,” ta use a commonly epplicd adiective”

‘The Fedetal Courts Study Cammiiied Mg
omwmended that these conflicts pe anaiyzed
Lo delermine, as objectively as we eian, those
that are intoicrable and yel, for whatever
resson, are unlikely to be resolved by the
Supreme Court,

Commentators have sugpested various cri-
teria for ideniifying “iniolerable” conflicts.
For examuale, does Lthe conflicl:

Tinpose cconommic cosls or other ham to
multi-circuit actors, such as firnrs engaged
in maritime and interstate commerce?

Encaurage forum shopping among cir-
cuits, especially since venue s fregaently
availabia to litigants in dilizrent fora?

Create unfairness to litiganis in different
circuils—lor example, by allowing federal
benelits in one circudt that are denied elze-
where?

Encourag? “non.acquiescence” by federal
administrative agencies, by forcing them to
choose tetween the uniform administration
of statutory schermns and obedience to the
ciiferent holdings of courts {n different re-
gions?

Section 302 is pot intended to prescribe a
rigid rescarch schene for the FJC to follow.
Indeed, the details of the study are iniended
to be left 1o the sound discretion of the
Beard of the FJC. Nor does Szction 392 an-
ticipaie any particuiar result from the FIC's
analysis.

Section 392, in subsection (¢, 2ls0 seexs
the P3C’s analysis and report to Congress
within two yvears on a range of structural &i-
ternatives for the Federal Courts of Ap-
peals. The Federal Courts Study Commiltee
studied various srructural elternatives, with-
out endorsing any particular 2pproach. As
with subsection (a}, this provision {5 not in-
tended to suggest that the FJC will necd to
undertake massive, original research.
Rather, it contemplaies that, for example,
the existing liternture on structural alierna-
tives will be canvassed and enalyzed for the
benefit of Congress.

Sectioen 303 would amend Title 28 to pro-
vide, In etfect, that the appointment of an
active Federal fudge to the position of Di-
rector of the Federat Judicial Center, Direc-
tor of the Administrative Office of the
United States Courts. or Administrative As-
sistant to the Chief Justice will create a va-
cancy in the courts on which the judge was
sitting and, If the judge subsequently re-
turns Lo the court as an active judge, the
next judicial vacancy on the court will not
be filled. : .

The purpose of this section is to encour-
age active judges 1o seek to serve in these
important Judicial Branch sdministrative
positions without penalizing the court from
which they come or prejudicing their oppor-
tunity to return to active service as a judge.
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Section 304 amends 28 U.S.C. 152a) to
permit a bankruptcy judge whose l4-year
term of appointment has expired to contin-
ue Lo serve until a successor has been ap-
pointed. The provision includes a [80-day
limitation on such extended service and Is
subject to the approval of the judicial coun-
cil of the cireuit,

Allowing a bankruptcey Judpe to serve up
to 180 days after the judpre's term of ap-
pointment has expired will provide invalu-
able assistance when the appelntment of a
successor is debkived. At present, the only as-
sistance available during sach a ~gap”
period is from visiting judges or retired
bankruplcy judges recalled to nctive service.
Necause bankruptley filings have increased
rapidly across most of the country In recent
years, visiting judges and recall judges are
not available for all of the districts which
need assistanee.

Secigen 305 would permit, but not require,
the jfdicial councils of two or more circuits
to establish a joint bankruptey panet {f au-
thorized by the Judicial Conference of the
United States. This would allow small cir-
cuits (such as the First Circuit) to form
multi-circuit bankruptey appeliate pancis.
(BAP).

The Federal Courts Study Conunittee rec-
oramended that Congress require each cir-
cuit to establish BAPs, with an "opt-oul”
provision, as well as anthorize small circuits
to create multi-circuit BAPs. The Study
Committee was impressed with the experi-
ence of the Ninth Circuit BAP, which dis-
poscd of 902 appeals in 1587 and 664 in 13988,
reducing the workload of both district and
appeliate courts. The Ninth Circuit BAP re-
ceived favorable reviews from both bench
and bar. It is expected that BAPs foster ex-
pertise and Increase the morale of bank-
ruptey judges. in part by offering them an
opportunity for appeliate work. Section 305
is intended to be a modest first step, short
of mandating BAPs, so as to encourage fur-
ther experimentation with BAPs.

Section 306 provides & new retirement
system for judges of the U.S. Claims Court,
generally modeled after the system in place
for judges of the U.S. Tax Court. This sec-
tion solves a serious problem in the Claims
Court: the apparent lack of independence of
the judges.

This seriously undermines the ability of
the court to be seen as an Impartial decider
between the government and the taxpayer,
the contractor, the Indian tribe, govern-
ment employees or patent holders. The in-
dependence problem is created by the fact
that the judges livelihood is dependent
upon reappointment by the defendant’s rep-
resentative. Under the current retirement
system, most claims court judges are not eli-
gible for any retirement at the time their
term ends. Unlike bankruptcy judges and
magistrates whose appointment {s made by
the judiciary. Article I judges are appointed
by the President through the Department
of Justice. Also, unlike the bankruptcy
judges and magistrates whose Independence
is not-threstened by the judicial appoint-
ment process, Article I judges might well be
reluctant to rule agalnst an executive
branch that holds their future livelihood in
its hands,

Currently, all United States Claims Court
judges have a fifteen-year term, with no
possibility of recall or pension until they are
eligible for retirement, generally at age
sixty-five, Some may not even be eligible for
any significant pension at age sixty-five be-
cause of a lack of prior government scrvice.
There are only two realistic options avail-
able to a judge who will not be sixty-five
when that judge's term ends (a majorfty of
Judges now serving on the court).
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The Judge must either scck reappoint.
ment from the Preesident through the Jus-
tice Department or seck cmployment as a
titlgnting attorney. The Justice Department
is the defendant’'s representative in all suits
pending before Clalms Court judges, The
most likely source of litigation employment
is with firms that appcar before the court
on bLehalf of plaintiffs. A judge's seeking
cmployment through cither is unscemly and
may at least appear to threaten the Claims
Court judges’ independence.

Sitice 1969, the judees of the United
States Tax Court have been provided with
both judicial independence and adguate job
sccurity through their reappointnient and
retiremient  provisions, 26 U.S.C. 744340,
7447}, Prior Lo Lthe expiration of a Tax
Court judge's fiftcen-year term, that judge
will advise the President of a desire to be
reappointed. A fudge not reappointed be-
comes a scnior judee of the Tax Court and
immediately receives retirement pay. The
Congress, in creating the most recent Arti-
cle I court, the United States Courtl of Vet
erans Appeals, instituted almost identical
reappointment and retirement provisions
for that court as exist for the United States
Tax Court. See 38 U.S.C. 4095-97.

The purpose of Section 306 then, is to
generally conform the reappointment and
retirement provisions of the Claims Court
to that now in place at the Tax Court.

Under this section, the President can
ensure continued judicial service by reap-
pointment. If this does not occur. however,
the judge who is willing Lo serve {(and who
sceks reappolntment but is denicd) receives
his or her full salary. In return, the Claims
Courts benefits from the continued service
of the judge as a senior judge for life, or as
long as that judge retains his or her full
salary. Secction 306 also eliminates the
threat to the system's independence ¢reated
by having judges who can be terminated by
one party to its cases. Finally, the section
sharply restricts what the judges can do
outside of being scnior judges. In the Tax
Court, this system has led to 3 gencral trend
of reappointment and has provided an
active corps of senior judges to expedite the
handling of cases.

Generally here is how the section would
operate: if a Claims Court judge sceks reap-
pointment by the President but is not reap-
pointed, the judge then becomes a Scnior
Judge of the Claims Court. Scnior Judges
are subject to compulsory recall by the
Chief Judge for up to 90 calendar days per
vear and voluntary reccall for unlimited
time. If a Senior Judge does notl perform
mandatory recall service, the full annuity
{for that year is forfeited. Senior Judges are
sharply restricted in the work they may un-
derake while not on recall service,

They may not assist*In making any civil
claim against the United States. Violation of
this restriction will result in a permanent
forfeiture of their annuities and possible
criminal penalties under 28 US.C. 454. A
person serving as a-Senior Judge under the
age of 65 does not have an option provided
to those Judges over 65 of freezing the annu-
Ity then paid and avoiding further mandato-
ry recall and outside employment restric-
tions.

Section 306 creates a new 28 US.C. 178.
Subsection {(a}, pertaining to normal retire-
ment bascd on age and years of service,
tracks the portlon of 26 U.S.C. 7447 applica-
ble to Tax Court Judges permitting retire-
ment under the “Rule of 80" after age 65
and upon 15 years of service.

Subsection (b) pertains to retirement
upon fallure of reappointment and tracks
the provisions of 26 U.S.C. 7447 applicable

-to Tax Court judges. It provides that a

judge must serve at least one full term and
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seck reappointment by timely notice to the
President in order to be cligible for an annu-
ity upon failure of reappointment.

Subsection (¢), pertaining to retirement or
removal from office by reason of physical or
mental disability, tracks a similar provision
fn 26 U.S.C. 7447 {or Tax Court judges. The
amount of the annuity will be based on
whether the judge served 10 years or less,
but in no case less than five years.

Subsection () provides that judges who
retire on Lhe basis of age and years of serv-
lce and upon failure of rcappointment
would, without age Hmitation, be subject to
compulsory recall {or up to 90 days per year,
This requirement matches the current Tax
Court provisions.

Subsection (¢) provides that a retired
judee shall be designated “senior judge™ and
shall not be counted as & judge of the court
for purposcs of the number of authorized
regulator active judgeships. This tracks 2a
similar provision in 28 U.8.C. 7447 applica-
Lle to the Tax Court.

Subsection () provides that an cligible
judge must elect into the ncw retirement
svstem by notifying the Administrative
Office of the United States Courts and Lthat
clection of an annuity under the new system
precludes any other federal annuity.

Subsection (g) pertains to calculation of
service on which an annuity would be based.
It provides that only prior service as a fudge
of the Claims Court or as a commissioner of
the Court of Claims may be included In the
calculation. This corresponds precisely to
the creditable service provisions applicable
to Tax Court judges.

Subsection (h) provides that the time and
manner for making annuity payments will
be the same as {for a judge in aclive scrvice.
These provisions track a similar provisien in
28 U.S.C. 7447 pertaining to the Tax Courl.

Subsection (i} provides for payments from
a judge's annuity to a former spousc or
family member pursuant to court decree
upon notice to the Director of the Adminis-
trative Office of the U.S. Courts.

Subsection (j) pertains to permanent and
temporary forfeiture of annuities in certain
circumstances. Tracking a related provision
in 28 U.S.C. 7447 applicable to retired Tax
Court judges, it provides that there shall be
permanent forfeiture if a retired judge, in
the practlice of law, represents a client in
making any civil claim against the United
States provided that upon advance election
and notice such retired judge could avoid
total forfeiture and instead freeze his annu-
ity at Its level immediately prior to repre-
senting a claimant against the United
States. This subsection also provides for a
one-year forfeiture if a retired judge falls to
render required judicial services when called
upon by the chief judge. This subsection
also provides for a temporary forfeiture in
the case of a retired judge who accepts com-
pensatlon for other federal government
service.

Subsection (k) {s a housekeeping provision
detailing the manner and effect of revoking
an election Lo receive an annuity under the
new system.

Subsection (1) contams a housckeeping
provision pertaining to funding and man-
agement of the retirement fund (“Claims
Court  Judges Retirement Fund") f{rom
which annuitles under the new system
would be paid.

Subsection (b) of Section 306 pertains to
judicial survivors' annuities. I{ makes the
Judiclai Survivors Annuity Plan sct forth in
28 U.S.C. 376 applicable to Claims -Court
judges and Is thus. analogus te 26 US.C.
7448 for Tax Court judges.

Subsection (¢) of Section 306 pert.a!ns to
the Clvil Service Retirement System and
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would apply 10 judees who, for whatever
reason, prefer to remain under Civil Servioe
rathier than elect the new retirement
svstem, It would specificaliy provide for en-
hianced civll service (vesting at 2% percent
year year) in exchange for & higher contris
bittion rate. Some Claims Court judges with
iong federal service may prefer (o retice at
an earlier age under the Civil Service
svstem without a restriction on Lhe practice
of law and could take advantage of these
provisions wiiteh also apply Lo baukcuntey
Judees and magistrates. See 5 U.S.C. 8339,
A judpe who chose Lo reiire under the Civil
Service System rather thaa under the pro-
posed tgew retirement s3stom would reccive
a smaller annuity with o resulting savings o
the Treasuery.

Subscction (d) of Section 3046 pertaining to
participation in the Theift Savings Plan is
verbalim with langoage incinded in the re-
contly mn;m.('.d hankruptey judge retirement
l:*w,t,ion and participation in the pian has
spificaliy been provided for the Article 11(
fadiciary. Xee 5 US.C Bid40a

The Thrift Savings Plap is currently avail-
able to Clabms Court judpes and is partic-
pated in hy most of them., Without subsec-
tign (d), 2 Claiins Court judge who elected
the new retirement gysiem would no ionger
te eligible to participate in the Thri{l Sav-
fugs Plan. As a result, Claims Court _;ufi:;es
vould be losing an opportunity currently
availabie te them. Participation in the
Thrift SA\*ings Pian pursuznt o the subsee-
nan (d) provisions would invelve no mateh-

{:ig contribution by the Goverument.

Subsecticn (e) of Section 304 would make
« number of techinical and conforming
amendments consistent with the purposes
of section 305,

Subsection () of Section 306 provides that
thicse new retirement provisions cpply to ell
active and scenior judges in active service as
of the date of enactment of the Judicial Im-
provemenis Acl of 1020,

Mr. President, T should note here that thie
TFederal Courts Study Commitlee also rec-
ommended that a similar reappointment
and retirement provision be included for
judzes of the US. Court of Military Ap-
peals. Judges of this Article I court appear
to face similar threats o their judicial inde-
pendence. The US., through the Depart-
ment of Defense and its milifary depart-
ments, Is the prosecuting authority in all
cases befare the Court of Militery Appeals.
Judges of the Court must seek reappoint-
ment frem the President through the De-
fense Department,

Berause of an objectlion from the Armed
Services Committee, however, no provision
for these judges is included in this amend-
ment.

Section 307 modifies 28 U.S.C. 601 which
now states that the Supreme Court shall ap-
point the Director and Deputy Director of
the Administrative Office, to instead pro-
vide that the Chief Justice shall make the
appointment after consulting with the Judi-
cial Conference of the United States,

The Chief Justice is the only member of
the Supreme Court with official administra-
tive duties regarding the courts of zppeals
and distriet courts and, of course the Chief
Justice is the titular head of the Judicial
Branch and Chafrman of the Judicial Con.
ference of the United States,

in these capacities, he works on a daily
basis with the Director of the Administra-
tive Office and has an obvious substantial
Interest in naming & qualified person to fill
this major judicial branch posttion.

By giving the appointment authority spe-
cifically to the Chief Justice, the law will e

modified to reflect setual practice and re-
sponsibility. By Including a requirement

that the election be made afler consulting
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with the Judicial Conference, the law will
also reflect In large part preosent practioe
and recognize the great interest that the
Conference has in who becurnes the Distriet
and Deputy Director of the Administrative
Office.

Section 308(a) amends 28 U.S.C, 636(cH2)
1o permit judpges and magistrates to advise
civil litigants of the option 1o consent to
trial by 8 magistrate,

Under present provisions, judicial offlcers
may not altempt Lo persuade or induce any
party to consent to refervitce of a civil
matter 1o & magistrate, Many judges refrain
entircly from even mentioning Lo parties
the option of conseut (o ¢civil Lrial by a mag-
istrate. Litiganls in many jurisdictions often
receive little more than a standardiced writ-
ten netification of this option with the
piradings in a civil case.

As & result, most partios in civil cases do
not consent Lo magistrate jurisdiction. The
present procedures have offectively  frus-
trated the intent of the 1979 amendments (o
the Foderal Magistrates Act which author.
tred magistrates Lo try civil conascnt cases.

The right of & lidgant to have his eivil
crse hicard by an Arvticte I fudge remains
paramount, Under the present Act. judicial
officcrs are restricted from informiong par-
ties of their opportunily to have g civil
n:awler referred to a magistrate because of
concerns that judees would cocrge parties to
accepl a refercnce to & magistrate. Those
concerns have not been borne out in the
decade since the 1979 revisions. The amend-
ment made by Scciion 308 szafeguards the
right of a civil litigant to trial by an Article
11 judge by requiring judges and mngis-
trates to advise parties of their frecdom o
withhold consent o magistrete jarisdiction
without fear of adverse conseguences. The
amendment thus provides a proper balance
between tncreased judicial flexibility and
continued protection of litigants from possi-
ble undue coercion.

The need for the court system to have
greater flexibility in utilizing judicial re-
sources was recognized by the Federal
Courts Study Committee, This need Is par-
ticularly acule {n handling the expanding
civil caseload of federal courts. Liberalizing
the civil case consent procedures furthers
the goal of efficient and maximum utiliza-
tion of judicial resources. Both the Judicial
Conference and the Federal Courts Study
Committee have endorsed this amendment.

Section 308(by amends 28 U.S.C. 631() by
extending the period that a magistrate may
continue to serve until 2 sucessor is appoint-
ed from 60 days Lo 180 days, so as Lo endure
that no judicial district suffers from & gap
in magistrate service. This scction follows
the rationale articulated in Section 304 with
respect to bankruptey judges.

Section 309 would amend 11 U.S.C. 305(¢)
and 38 U.S.C. 1334(c)(2) and 1452(b) to clari-
fy that, with respect to certain determina-
tions in bankruptey cases, they forbld only
appeals from the district courts to the
courts of appeals, not from bankruptcy
courts to the district courts.

The statutes provide that bankruptcy
judges’ orders deciding certain motions (mo-
tions to abstain In favor of, or remand to,
state courts) are unreviewable by appeal or
otherwise.” Because bankruptcy judges may
enter trial orders only {f there is appellate
review in an Article III court, one result of
this lmitation is. that baniauptcy judges
canniot make final fudgments In such cases
even when ithey clearly Involve “ocore” pro-
ceedings,

Section 303 would avthorize bankruptey
judges to enter binding orders in connectlon

‘with abstention determinations under Title

11 or.Title 28 and remand determinations
under Title 23, subject to review In the dis-
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trict courl. The statutory language under
each of these sections now provides that the
decision of the bankruptcy court (Lo abstain
or remand) “Is not reviewable by appeal or
otherwise.” The proposed amaendment
would modify these {hree sections (o pro-
vide that the decision of the bankruptey
court is nol revicewable by the court of ap-
peals . . . or by the Supreme Court of the
United States Such determinalions
would therefore by revicwable by the dis
triet eourt.

Specding the disposition of these types of
motions will better serve the purpose of the
limitation on Appeeals from the district
courts Lo the courts of appcals.

Section 310 fmplements a recomimenda.
tion of the Federal Courts Stady Comniittee
by suthorizing federal couris to asscrt pend.
ent jurisdiction over parties without &n in-
dependent federald jurisdictional base. The
fanguage originated in the House of RRepre-
sentatives rfter the benefit of substantial
helpful comment from the academic cnm
munity. We here adopt the analysis of the
House,

‘The doctrites of pendent and ancillary ju-
risdiction, in this scetion jointly leheled sup-
plemental jurisdietion, refer to the austhor.
ity of the federal courts to adjudicate:, with:
outl 2n independent basis of subject maticr
jurisdiction, clalms that are so related (o
other claims within the district cowrt’s origi-
nal jurisdiction that they form part of the
same cascs or controversy under Article I3l
of the United States Constituiion. Sunple-
mental jurisdiction lhias enabled federal
courts and jitigants Lo take advantage of the
federal procedural rules on ¢latm and party
joinder te deal  economically--in sitgie
rather than multiple litigations—with relat-
ed matters, usually those zrising from (he
same transaction, occurrence, or serics of
transactions or occurrences.

Moreover, the district courts™ exercise al
supplemcental furisdiction, by making fecer-
al court a practical arena for the resoluiion
of an entire con(roversy, has effectuated
Congress's intent in the jurisdictional stat-
utes Lo provide plaintiffs with a federal
forum for litigating claims within original
federal jurisdiction.

Recently, however, in Finley v, Unifed
States, 103 S. Ct, 2003 (19893, the Supreme
Court cast substantial doubt on the author-
ity of the federal courts to hear some claims
within supplemental jurisdiction. In Finley
the Court heid that & district court, in 2
Federal Tort Claims Act suit against the
United States, may not exercise supplemen-
tal jurisdiction over a related claim by the
plaintiff sgainst an additional nondiverse
defendant. The Courl's rationale—that
“with respect to the addition of parties. as
opposed to the addition of only claims, we
will not assume that the full constitutional
power has been congressionally authorized,
and will not read jurisdictional statutes
broadly,” 109 S. Ct. at 2007—threatens to
eliminate other previously accepted forms
of supplemental jurisdiction. Already, for
example, some lower courts have interpret-
ed Finley to prohibit the exercise of supple-
mental jurisdiction In formerly unques-
tioned circumstances,

Legislation, therefore, is needed to provide
the federal courts with statutory authority
to hear supplemental claims, Indeed, the
Supreme Court has virtually invited Con-
gress Lo codify supplemental jurisdiction by
commenting In Finley, “What ever we say
regarding the scope of jurisdiction ... ¢an
of course be changed by Congress. What is

of paramount importance is that Congress
‘would be able to legisiate sgainst a back-

ground of clear interpretive rules, so that it
may know the -effect of .the language it

T
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adopts.” Finley, 109 S. Ct. at 2007. This sec-
tion would authorize jurisdiction in a case
1ike Finley, a5 well as essentially restore the
pre-Finley understanding of the authoriza-
tion for and limits on other forms of supple-
mental  jurisdiction. In federsl question
cases. 1t broadly authorizes the district
courls Lo exercise suppiemental jurisdiction
over additlonal claims, Including claims in-
volving the joinder of additional parties. In
diversily cases, Lthe distict courts may exer-
cise supplemental jurisdiction, except when
doing s0 would be inconsistent with the ju.
risdictional requircments of the diversity
siatule. [n both cases, the districl courts as
under current law, would have discretion to
dechue supplemental furisdiction In appro-
priale circumstances.

Section 310 adds a new 28 U.S.C. 1368,
Subsection (a) of the new section generally
authorizgs tlle;dist,rict court Lo exercise Ju-
risdictio ver a supplemental clalim when-
eeer it ms part of the same constitutional
caxes or controversy as the claim or claims
that provide the basis of the district court’s
griginal jurisdiction. In so doing, subsection
(a) codifics the scope of supplemcental juris-
diction first articulated by the Suprcine
Court In United Mine Workers v, Gibbs, 383
U.8. 715 (1866). In providing Tor supplemen-
iai furisdiction over claims involving the ad-
dition of parties, subsection (a) explicitly
filly the statutory gap noted in Finley vo.
United States.

Subsection (b) prohibits a district court in

a case over which It has jurisdiction founded
solely on the general diversity provision, 28
U.S.C. 1332, from exercising supplemental
jurisdiction in specified ecireumstances. In
diversity-only actions the district courts
may not lear plaintiffs” supplemental
ciaims when exercising supplemental juris-
diction would encourage plaintiffs to evade
the Jurisdictional requirement of 28 U.S.C
1332 by the simple expedient of naming Ini~
tially only those defendants whose joinder
salisfics section 1332s requirements and
later adding claims not within original fed-
eral jurisdiction against other defendants
who have intervened or been joined on a
supplemental basis,

In accord with case law, the subsection
also prohibits the joinder cor intervention of
persons as plaintiffs if adding them is incon-
sistent with section 1332s requirements.
The section is not intended to affect the ju-
risdictional requirements of 28 U.S.C. 1332
in diversity-only class actions., as those re-
quirements were interpreted prior to Finley.

Subsection (b) makes one small change in
pre-Firley practice. Anomalously, under
current practice. the same party might In-
tervene as of right under Federal Rule of
Civil Procedure 24(a) and take advantage of
supplemental jurisdiction, but not ecome
within supplemental jurisdiction if parties
already in the action souglit to effect the

joinder under Rule 19. Subsecticn (b) would .

eliminate this anomaly, excluding Rule
24tay plaintiff-intervencrs to the same
extent as those sought to be joined as plain-
tiffs under Rule 19. If this exclusion threat-
€ned unavoidable prejudice to the interests
of the prospective intervenor if the action
proceeded in its absence, the district court
should be more inclined not merely to deny
the intervention but to dismiss the whole
action for refiling in state court under the
criterfa of Rule 19(b).

Subsection<{c) codifles the factors that the
Supreme Court has recognized as providing
legitimate bases upon which a district court
may decline furisdiction over a supplemen-

tal ciaim, even though it is empowered to

hear the claim.

Subsection (¢) (143} codifies the factors
recognized as relevant under -current law.
Subsection (cX4) acknowledges that occa-
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sionally there may exist other compelling
reasons for a district court Lo decline supple-
mental jurisdiction, which the subsection
does not foreclose a court from considering
in excepiional circumstances. As under cur-
rent law, subsectlon {¢) requires the district
court, in exercising lts discretion, to undcer-
take a case-speclfic analysis.

11, pursuant to subsection (c), a district
court dismisses & party's supplemental
claim. a party may choose Lo refile that
clalm in state court. In that circumstance,
the Federal district court, in deciding the
party’s claims over which the court has re-
tained jurisdiction, should accord no claim
preclusive effect Lo a state court judgment
on the supplemental claim. It Is also possi-
ble that, lf a supplemental claim s dis-
missed pursuant to this subsection, a party
may move to dismiss without prejudice his
or her other claims for the purpose of refil-
ing the entire action fn state court. and-
ards developed under Rule 41¢a) of the Fed-
eral Rules of Civil Procedure govern whoeth.
er the motion should be granted.

Suhsection (d) provides a period of tolling
of statutes of limitatlons for any supple-
mentel ¢laim that is dismissed under this
section and for any other claims in the same
actlon voluntarily dismissed at the same
time or after the supplemental clalm s dis-
missed. The purpose is to prevent the loss of
claims to statutes of limitations where state
faw might fail to ‘toll the running of the
period of limitations while & supplemental
claim was pending In federal court. It slso
eliminates a possible disincentive from such
a gap in tolling when & plainti{f might wish
to seek voluntary disiniszal ol other claims
in order to pursue an entire matter in state
court when a federal court dismisscs a sup-
plernental claim.

Subsection {e) defines "State™ In accord-
ance with other sections of this title.

Section 311 is intended to establish venue
for both diversity and federal question cases
in identical terms.

‘The general venue statute (28 US.C. 138D
includes “the judicial district . . . in which
the claim arose” as one of the districts
where civil actions may be brought. The im-
plication that there can be only one such
district encourages litigation over which of
the possible several districts involved in a
multi-forum transaction {s the cone “in
which the claim srose.”

‘This section clarifies that phrase by sub-
stituting the words: “any judictal district In
which a substantial part of the events or
omissions giving rise to the claim occurred,
or a substantial part of property that is the
subject of the action is situated.” Congress
used the same phrasing in a 1976 amend-
ment designating venue in actions against
foreign states. :

Tids section also eliminates the century-
old anomaly, now codified in the venue stat-
ute, providing for venue in diversity but not
federal question cases “in the judicial dis-
trict where all plaintiffs , . . reside.” There
is no good historical or functional reason for
this distinction, which perversely favors
home-state plainti{fs in diversity cases. The
American Law Institute's 1969 Study of the
Division of Jurisdiction Between State and
Federal Courts proposed eliminating plain-
tiffs residence as a basis for venue and pro-
viding for venue In & judicial district in
which “any defendant resides, if all defend-
ants reside in the same State.” This moder-
ate broadening of venue means that if s liti-
gation has & significant relation to a plgin-
tff's home state, it may be brought there; if
it has no such relation, the plaintiff’s resi-
dence alone should not suffice for venue.

&hmh (3) makes s similar change
(regarding “substantixl part™) in venue
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rules for civil cases where the government s
a defendant.

Section 312, regarding removal of separate
and independent clafrag (28 U.S.C. 1441(¢)).
would eliminate most of the probleins that
have been encountered in aitempting Lo ad-
minister the “separate and independent
clatm or cause of action' test. Most of the
cases have involved the requirement of ab-
solute diversity to establish diversity remov-
al jurisdiction, The plaintiff, for example,
might sue a diverse defendant for breach of
contract and join a claim against a nondi.
verse defendant for Inducing the breach.
Courts have found Lhe test very difficult to
administer and have reached confusing and
conflicting resulls. At the same time, the
need to provide removal to the defendants
who are diverse {s not great.

The amendment would, however, retain
the opportunity for removal in the one situ-
ation in which It seems cleariy desirable,
The joirwder rules of many stales pwrmit &
plaintiff 1o join completely uarelated clains
in a single aciion. The plainii{f could easily
bring a singie scition on a federal claim and
a completely unrelated state claim. The rea-
sons for permitting removal of federal ques-
tion cases applies with full force. In addl-
tion, the amended provision could actually
stmplify determinations of removability. In
many cases the federal and state claims will
be rclated in such a way as to establish
pendant jurisdiction over the state claim.
Removal of such cases Is possible under 28
U.S.C. 1441¢a)

The further amendment to 28 USC.
1441¢¢) that would permit remand of all
matters in which stute law predominates
also should simplifly administration of the
separate and independent claim removal. Of
course, a district court must remand state
claims that are so unrelated to the federal
claim that they do not form part of the
same Article II1 case or controversy.

Section 313 provides a fall-back statute of
limitations (codified at new scction 28
V.S.C. 1658} for federal civil actions by pro-
viding that, except as otherwise provided by
law, a civil action arising under an Act of
Congress may not be commenced later than
four vears alter the cause of action accrues.

Statutles of limitations provide a specific
time period after the contested event within
which a case must be commenced. At
present, the federal courts “borrow™ the
most analogous state law limitations period
for federal claims lacking limitations peri-
ods. Borrowing, while defensible as a decl-
sional appreach in the absence of legisla-
tion. appenls to lack persuasive support as a
matter of policy.

It also creates several practical problems:
It obligates judges and lawyers to determine
the most analogous state law claim: It im-
poses uncertainty on litigants; reliance on
varyving state laws resulis in undesirable
variance among the federal courts and dis-
rupts the development of federal doctrine
on the suspension of limitation periods.

Section 314 would provide for a modest in-
crease in juror and witness {ees, to account
{n part for an increase in the cost of living
since the last adjustment and in recognition
of the importaut contribution these citizens
make to our Pederal justice system. These
fees were last set by congress in 1978, Wit-
ness and juror fees would increase from $30
per day to $40 per day.

Section 315 delegates to the Supreme
Court the authority, pursuant to and limit-
ed by the Rules Enabling Act, to define
what constitutes & “Iina! decision™ for pur-
poses of 28 US.C. 1291, As the Federal
Courts Study Committee noted;

“The state of the law on when & district
court ruling is appealable because {t is
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‘final! or is an appealable interiocutory
action, strikes many observers as unsatisfac-
tory in scveral respects. The area has pro-
duced much purcly procedural litigation.
Courts of appeals often dismiss appcals as
premature. Litigants sometimes face the
pussibility of waiving their right to appeal
when they fall Lo scek timely review because
it Is unclear when a declsion is ‘final’ and
the time for appeal begins 10 run.

“Drecisional doctrines—such as ‘practical
finality” and especially the ‘coliateral order’
rule—blur the edges of the finality princt-
pie, require repeated sttentlon from the Su-
meme Court, and may in some circum-
stances restrict Loo sharply the opportunity
for interlfocutory review,”

The Supreme Court’s rulemaking author-
ity Is, of course, constrained by the require-
went that any rule “not abridge, enlarge or
mndify agy substantive right.”

Jectioh 316 extends the life of the Parole
Gmimission for five years beyvond the 1992
date for abolition sel out tn the Sentencing
Reform Act of 1984, This extension would
permit the Commission an adequale time to
constder cages where the offcase occurred
prior 10 Novemnber 1, 1987 (so-called “old
2w’ cases).

Section 317 cxtends, for 10 years, the
bankruptey administrator program current-
Iy operaling in the judicial districis of Ala-
Euna and North Carolina. 'These programs,
established by the “Bankruptey Judges,
Ur:ited States Trustees and Family Farmer
Lankruptcy Act of 18667 (P.L. 99-554), as an
exceplion to the natienwide expansion of
tiwe U.S. Trustee program, would otherwise
capire on QOctober 1, 1992. Any of the six af-
fected districts may elect to become part of
the U.S. Trustee program beforc the year
2002,

This section also amends the 1986 law to

'»c bankruptcy administrators in the six
¢istricts standing to raise issues and appear
ad be hicard in the same manner as U.S.
Trustees. The section further provides that
thie power given to bankruptey courts Lo act
suea sponte to take any action or make “any
determination necessary or appropriate to
enfurce or Implement court orders or rules,
o1 to prevent an abuse of process™ Is given
to the. six affected districts on the date of
enactment of this Act. The section thus
riakes uniform the authority of courts
under 11 U.S.C, 105.

Section 318 requires the Judicial Confer-
ence to conduct 8 comprehensive review of
tiie Federal defender program with a report
buck (o Congress, with recommended
changes, by March 31, 1992, As the Federal
Courts Study Committee reported:

“Some years have passed since the last
comprehensive review of the Criminal Jus-
tice Act program. Sinece that time, the feder-
&i defender program has grown substantial-
Iy in size and complexity. For example,
pancl attorney appointements have risen
from 16,000 In 1966 to 65,000 in 1988, There
have been many other changes: the matura-
tion of the defender movement, the dramat-
le increase in criminal prosecutions, the
evolving sophistication -and complexity of
criminal law, the constitutionally mandated
necessily of competent defense counsel, the
small percentage of the legal profession
that practices criminal law, the legal and
echical requirement of an independent
criminal defense bar, the heavy workload of

he federal judlclary, the independence of
the federal prosecutor, and the, revival of
the federal death penalty.” -

Consistent ‘with the Importance of this
program, Section 318 contemplates that the
Judieial Conference -will appoint. a- special

committee {0 conduct a detslled study of -

the federal defender program.
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The review should asscss the current ef-
fectiveness of the CIA program {consistent
with the areas suggested for study in sub-
scction (b)) and recommend appropriate leg-
islative, procedural, and operational
changes, including those dealing with com-
pensation. In addition to present and former
federal defenders, the study committec
shiould fuclude a cross-section of those
knowledgeable with CIA matters.

Section 318 amends the Ethics In Govern-
ment Act of 1978, as amcended, Lo provide
that compensation for teaching reccived by
a federal sonior judges shail not be subject
ta an oulside income limitation.

in contrast to the federal judicial retire-
ment system, which allows judges who satis-
fy age and service requiremenis to retire at
ful! salary, senior fudge status enables eligl-
ble fcderal judges to continue (o serve, but
with a reduced workload. Pursuant to the
Ethics Reform Act, federal fndges who take
sentor status rather than choosing to retire
are currently required Lo carry a mwinimum
caselord corresponding to 25% of the case-
taxd of a fulltiine active {ederal fudge.

The Federal Courts Study Conunittee
report recognizes the gignificant contribu-
tion of senior judges to effective court oper-
ations and additional judicial capacily. The
Report recommended that “Congress nof
enact disincentives to senlor judge service.”
Section 319 is consistent with this recom-
mendation, by removing a disincentive to
senior judge service.

Section 561 of the Ethics in Government
Aot currently imposes a federal employees a
15% ceiling on outside earned income. 5
U.S.C. app. 210 (1988). Secction 319 excepts
from that 153% ceiling teaching income
eartied by eligible federal judges who choose
to take senior status pursuant to section
294¢b) of title 28, United States Code. This
exception applies only to teaching income
earned by federai judges on senior judge
status. It does not apply Lo active status fed-
ersl judges or other federal employees or of-

- ficers.

Sectlon 320 requires that eircuit judicial
conferences be held once every two years
(instead of every year a5 in current law)
with an option to be held In the off year, as
a way to reduce the judiciary’s costs. This
provision, supported by the Judicial Confer-
ence, was included in 8. 1482 (1060th Con-
gress) as introduced and H.R. 4307, as
passed by the House.

Thiough the provision did not prevail, the
idea of providing this degree of flexibility
into expensive circuit conference meetings
is cost-conscious and sound.

Section 321 changes the title of “United
Etates Magistrates” to “United States Mag-
istrate Judge.” The effect of this provision
is that any magistrate appointed pursuant
to gection 631 of 28 shall henceforth be re-
fcrred to as a United States Magistrate
Judge. The change in designation is intend-
ed to apply equally to full and part-time
magistrates.

“Judge” is a name commonly assigned to
non-article III adjudicators in the federal
court system. Examples Include Claims
Court Judges, Tax Court Judges and Bank-
rupicy Judges. Accordingly, appending
“judge” to the magistrates’ title renders it
‘consistent with adjudicators of comparable

- status. Moreover, United States magistrates

are commonly addressed as “judge™ in thelr
courtrooms, $o0 that the change of designa-
tion provided for in this section largely con-
forms (o current practice. The provision is
one of nomenclature only and is desizned to
reflect more accurately the responsiblilities;
duties and stature of the office: It does not
affect the substantive autharity or jurisdic-

* tion of full-time or part-time magistrates.

~ments of jury trials, 1t will become necessa
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Section 3122 amends the Judicial Survivors
Annuities System (JSAS), 28 U.S.C. 376,
whieh provides for amnnuities for the survl.
vors of Federa! judees and judicial officials
who elect W participate In JSAS. Current
law limits entitlement to the survivors of
Lthose who had completed at least 18 months
of scrvice. Section 322 eliminates thie 18- i
maonth service requirement for survivor an- {
nuity eligibility in cases where a judge or ju- i
divial officer (as defined in 28 U.S.C.
JTeCa )1 AY, (B). and (F)) Is assassinated.
Amounts necessary (o cqual a full 13
mortths of contributions are to be deducted
from the annuity where an assassinnted
fudge or judicial officers served for less than
18 months.

Section 322 further amends 28 US.C. 37§
to permit g survivor of a judge or judicial of-
ficer who is assassinated to receive an annu-
Ity notwithstanding the survivar's concur
rent eligibility for Federal workers® ecompen-
sation benefits under 5 U.S.C. chapter 61,
Under existing baw, survivors muast clect be-
tween workers compensation benefits and a
JBSAS annuity.

The determination as to whether the Kill-
fng of a judge or judicial officer who is an
assassination is to be made by the Director
of the Administrative Qffice, subjoct to
review by the Judizial Conference of the 4
United States. ¥

The amendments made by section 322 F 3
apply roiroactively lo May 18, 197¢. ond . %
thus would permit the receipt of JSAS an.
nuitics by survivors of the three judges who
have been assassinated since that dste— ‘
Judge Jolin Wood (W.D. Tex.) in 1879,
Judge Richard Daronco (S.D. N.Y.y in 1938, 4
and Judge Robert Vance (11th Cir) in 1948, -

Section 324 amends secuion 332 of Title 28
with respect Lo the composition of judicial ;
councils, in a manner designed to better
ecualize the representation between circuit -
and district }udg,t‘:: on the policy making
bedy of the cirguil, Circuit Judges will stitl
have one additional vote on the council. be-
cause of the presence of the circuit chief
tudge. In other respects, however, the .’
number of district judges will equal that of ..
circuit judges.

Section 324 contains several miscellaneous
provisions. Subsection (aXl) creates two
new places for holding court in Nevada, at
Eiy and Lovelock. These cities, which re
cently have become locations for meajor -
state prisons, nced to be designated as
places of holding court so that space can be
rented on an occasional basis for civil mry
trials relating to prisoner civil rights cases. -

The new maximum security prison located
tn Ely, Nevada, which is 284 miies from Las §
Vegas and 317 miles from Reno, houses all‘
maximum security prisoners

Carson City (8 designated court locatieril.
The new medium security prison under con
struction in Lovelock, Nevada, which is 43

1992,

The Nevada Department of Prisons has
constructed a small hearing room and
Judge’s chambers In the Ely prison and th
same will be included {n the Lovelock facili
ty.  Therefore, most hearings will be held
inside the prisons. However, in order to ac
commodate the additional space requ

from time to time to rent space to supp!
ment the existing facilitles, Designation
the locations as places of holding court is1
quired In order to allow the rental ot e
for such purposes. >
- Subsection (aX2) a.mends Section 112(() P!
Title 28, to add Watertown, New York
place of holding court within the North
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District of New York. The Northern District
of New York is 8 large district consisting of
approximately 28,000 square miles, Litigants
in the Watertown area presently have to
travel approximately 70 miles to Syracuse,
Lhe nearest place of holding court.

Thiere are federal facilitics and Indian res-
ervations in the Watertown area and litiga-
tion in the area has been ncreasing rapldly,
The addition of Watertown as a place of
tiolding eourt will reduce travel limes and
thus litigation expenses. The district court
and the Judicial Council of the Second Clr-
cuit support the addition of Watertown and
the Judicial Conferenee al its March 1988
sesslon voted to support the designation of
Wwautertown as a place of holding court,

Subsection (aXI) amends Section 118{a) of
Title 28 to add Lancaster, Pennsylvania as a
place of holding court within the Euastern
Districy, of Pennsylvania, Litigants from
Lancagper cdarrently have to travel over 70
mites 8 Philadelphia. While Reading, over
30 miles from Lancaster, is also a place of
hotding court, no active district judge regu-
larty sits in Reading, The addition of Lan-
caster as a place of holding court will reduce
travel time and thus litigation expenses and
will result In greater convenience for liti-
cants from the Lancaster area. In addition,
Lancaster County is one of the two fastest
growing counties in Pennsylvania, and it has
cxperienced the largest proportionate in-
crease in federal court case filings of any of
the ten counties within the Eastern District
between 1987 and 1989,

Subsection (b)Y amends Scction 122 of Title
28 to transfer Jackson County. South
Dakota, to the Western Division of the dis-
trict and to eliminate the designation of
Washabaugh and Washington counties as
part of the Western Divison. This technical
change is made necessary to reflect the fact
that the latter two counties were eliminated
through merger.

The transfer of Jackson County to the
Western Division was requested by the
United States Attorney for the District of
South Dakota. As a result of the merger of
Washabaugh County into Jackson County,
cases from the Pine Ridge Reservation
which were formerly all in the Western Di-
vision (in Washabaugh and Shannon coun-
ties) were split between the Central and
Western Divisions. The United States Attor-
niey believes that this result is cumbersome
and inconvenient for all concerned and that
it is appropriate to handle all Pine Ridge
Reservation cases in the Western Division.
The trans{er of Jackson Counly to the
Western Division will accormplish this resuit
and eliminate legal challenges which have
arisen from the splitting of the reservation.

Section 325 makes a8 number of minor,
technical amendments to existing law and
tables of sections, consistent with this Act
and other recent enactments, .

The PRESIDING OFKFFICER. The
bill is open to further amendment. If
there be no further amendment to be
proposed, the question is on agreeing
to the committee amendment in the
nature of a substitute, as amended.

The committee amendment in the
nature of a substitute, as amended,
was agreed to.

The PRESIDING OFFICER. The
question is on-the engrossment and
third reading of the bilL

The bill was ordered to be engrossed
for a third reading and was read the
third time.

Mr. BIDEN. Mr. Pr&sident I ask
unanimous’ carisent that the Senate

now progeed to thé consideration of
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Calendar No. 907, H.R. 5316, and that
all after the enacting clause be strick-
en and that the text of S. 2648, as
amended, be Inseried in Heu thercof,
and that the bill be deemed read for a
third Lime, passed. and the motion Lo
reconsider be laid upon the table.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. METZENBAUM. Mr. President,
will the Senator from Delawarc be
good enough to explain, is this the
package of antltrust amendments that
we are talking about?

Mr. BEIDEN. No; it is not. That is
next.

Mr. METZENBAUM. I sce. I thank
the Senator.

Mr. BIDEN. Mr. President, I ask
unanimous consent that Calendar Nos.
768, 906, and 908 be indefinitely post-
poned.

Mr. METZENBAUM. Parliamentary
inquiry. I do not beclicve we cver
reachied the point of passing the
Senale bill.

Mr. BIDEN. We are not passing the
Senate bill. We are indefinitely post-
poning it. The House bill contained all
of the provisions that are in question.

Mr. METZENBAUM. 1 appreciate
the clarification. I thank the Senator.

Mr. BIDEN. Now, I have trouble
seeing the Chair because there is a
T-foot Senator standing belween us.

Mr. SIMPSON. Six-seven.

Mr, BIDEN. Six-seven. I beg your
pardon.

Part of the problem, Mr. President, [
am informed by some of my colieagues
that my jacket is so loud it is causing
the lights to cause the TV cameras not
to function well. These are the notes I
keep being handed here, and the re-
flection is making it difficult for me to
sce the Chair.

Mr. President, I ask unanimous con-
sent, to finish my request, that Calen-
dar Nos. 768, 906, and 903 be indefi-
nitely postponed.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

INTERLGCEKING DIRECTORATES
ACT

Mr. BIDEN. Mr. President, 1 ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. 555, H.R. 29, an
act to amend the Clayton Antitrust
Act concerning interlocking director-
ates.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

A bill (H.R. 29} to amend the Clayton Act
regarding interlocking directorates and offi-
cers,

The PRESIDING OFFICER. Is
there objection to the immediate con-
sideration of the bill? There being no
objections, the Senate pmceeded to

.oonsider the bill,

. msnnum KO. 3205
Mr, BIDEN, Mr. President, .on
behall of Senators METZENBAUM and

517583

TuroursMonp, I scnd a substitute to the
desk.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Delaware (Mr. Bipen]
for Mr. Merzensaum (for himsclf and Mr.
THURMOND) proposes an amendment num-
bered 3205,

Mr. BIDEN. Mr. President, I ask
unantmous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

Strike all after the enacting clause and
insert the following:

That this Acl may be cited as the "Antitrust
Amcendments Act of 19907,

See. 2 Section 8 of the Clayton Act «15
U.S.C. 191 is amended Lo read as follows:

Sec. R (a¥ 1y No person shall, at thie same
time, serve as a direclor or officer in any
two corporations (other than banks, bank-
ing associations, and trust companies) that
Are—

(A engeged it whole or in part in com-
merce; and

“(B3) by virtue of their business and loca-
tion of operation, competitors, so that the
elimination of competition by agrecment be-
tween them would constitute a violation of
any of the antitrust laws:

if cach of the corporations has capital, sur-
plus, and  undivided profits aggregating
more than $10.000,000 as adjusted pursuant
to paragraph (51 of this subsection.

“(2) Notwithstanding the provisions of
paragraph (1), simultaneous service as a di-
rector or officer in any two corporations
shall not be prohibited by this section {f—

“{A) the competitive sales of either corpo-
ration are less than $1.000.000, as adjusted
pursuant to paragraph (5) of this subsec-
tion;

“tB) the competitive sales of either corpo-
ration are less than 2 per centum of that
corporation’s total sales; or

“(C) the compelitive sales of each corpora-
tion are iess than 4 per centum of that cor-
porations total sales.

For purposes of Lthis paragraph, ‘competitive
sales’ means the gross revenues for all prod-
ucts and services sold by one corporation in
competition with the other. determined on
the basis of annual gross revenues for such
products and services In that corporation’s
last completed {iscal year. F'or the purposcs
of this paragraph, ‘total sales’ means the
gross revenues for all products and services
sold by one corporation over that corpora-
tion's last completed fiscal year.

“(3) The ehgxbahty of a director or officer
under the provisions of paragraph <1) shatl
be determined by the capital, surplus and
undivided profits, exclusive of dividends de-
clared but not paid to stockholders, of each
corporation at the end of that corporation’s
1ast completed fiscal year.

““(4) For purposes of this section, the term
‘officer’ means an officer elected or chosen
by the Board of Directors.

“¢5) For each fiscal year commencing
after September 30 1990, the $10,000,000
and $1,000,000 theresholds in this subsec-
tion shall be increased {or decreased) as of
October | each year by an amount equal to
the percentage increase (or decreased) in
the gross national product, as determined
by the Department of Commerce or its suc-
cessor, for the year then ended over the
level so estabiished for the year ending Sep-
tember 30, 1989. As soon as practicable, but



