








































































































































FJC Review of CJRA Reports and Plans 

Prepared for the Judicial Conference Committee on 
Court Administration and Case Management 

District: Northern District of Iowa 

Date: January 9, 1994 

The court has two judgeships, one of which has been vacant for two years, and two 
senior judges. The court has one full-time and one part-time magistrate judge. 

Summary of Conditions in the District 

To assess the conditions in the district, the advisory group analyzed the court's 
caseload data and met several times. The caseload analysis revealed a court whose 
burden is increasing and whose condition appears to be worsening. 

• 	 The number of cases filed increased steadily until 1987, then dropped some, and 

then rose substantially in 1991. 


• 	 Case terminations were relatively constant between 1986 and 1989. 
• 	 The number of cases over three years old has increased dramatically since 1986. 

Some of the pending civil cases have been reset for trial four or five times due to the 
criminal docket. 

• 	 The average civil case that went to trial was 39 months old, and cases ready for trial 
must wait 9-10 months for a triaL 

• 	 The number of prisoner cases has increased dramatically. 
• 	 The number of criminal cases has increased dramatically, and, based on actual 


hours recorded, the time needed for sentencings has doubled. 


The advisory group concluded that because of the judicial vacancy, extraordinary 
demands are being made on existing resources. Absent appointment of a second judge, 
they said, civil cases will age significantly, the docket will deteriorate, and even the 
criminal calendar might not be adequately addressed. 

The advisory group did not undertake a study of litigation costs but concluded, based on 
their own experiences, that litigation costs are generally high everywhere, but not excessive 
in this district. They noted that some aspects of civil litigation, notably experts' fees, can be 
"exceedingly expensive" in some cases. 

From the docket analysis, the advisory group concluded that there is excessive delay 
in this district. They identified the following causes: 

• 	 Insufficient judicial resources for the increasing volume of filings; 
• 	 demands made by an increasing criminal caseload and by sentencing procedures; 
• 	 inability to give firm trial dates because of the number and priority of criminal cases; 
• 	 the practice of giving trial dates at the final pretrial conference; 
• 	 state court practice of setting trial dates early in the litigation, which makes attorneys' 

trial calendars congested; 
• 	 failure to resolve pretrial motions; 
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• 	 the practice of permitting counsel to file a scheduling report as much as 120 days 
after filing the complaint; 

• 	 failure to fIll judicial vacancies; and 
• 	 legislation that increases the federal courts' workload without increasing resources. 

To address the problems identified, the advisory group made eleven recommendations 
to the court. 

Summary of the Court's Plan 

In response to the advisory group, the court noted that in the time between 
submission of the advisory group's report and adoption of the plan [nearly two years], the 
number of pending cases increased by 100 (to over 800). In the meantime, however, the 
court had "dramatically reduced" the number of three-year-old cases. The court noted 
that the second judgeship remains vacant, but that when it is filled the court expects to 
"make dramatic progress in reducing delay in civil litigation. " The court agreed with the 
advisory group's analysis of the causes of cost and delay and adopted "the vast majority 
of the group's recommendations." 

Case Mana&ement 

Pretrial and Trial Scheduling 

1. In light of the burdens on the single district judge and single magistrate judge, the clerk 
will be responsible, starting January 1, 1994, for scheduling hearings and trials. (The 
magistrate judge has performed this role in the past.) The clerk will continue the court's 
policy of checking with counsel prior to setting these events and will be guided by the 
objective of the CJRA that civil cases should be tried if at all possible within 18 months of 
filing. 

2. Trial dates will be assigned, to the extent possible, within 60 days of the final pretrial 
conference and within 90 days of completion of discovery. 

Motions 

1. To ease burdens on the judicial officers, the court will enter an administrative order 
giving the clerk authority, within limits set by the court, to rule on ministerial motions 
that are uncontested, such as motions to file an over-length brief, to withdraw as counsel, 
to extend time to file a brief, and to extend other time limits (e.g., discovery deadlines). 

2. To expedite motions rulings, the court ,will enter an administrative order that 
dispositive motions and other motions that can be resolved by a hearing will not be 
routinely referred to the magistrate judge for a report and recommendation. 

3. The court will make every effort to rule on dispositive motions within 120 days of 
filing of the motion. The court did not respond to the second part of this recommendation, 
that it rule as often as possible with a simple order, using a memorandum decision only 
when affIrmatively requested by the parties. 

Discovery and Disclosure 

1. The advisory group recommended that the court conduct an in-chambers discovery 
scheduling conference early in the discovery period for each non-complex case, at which 
time the court and parties would develop a comprehensive discovery plan and the judge 
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3. Meet and Confer Conferences. Within 15 days of the appearance of the defendant 
parties will meet in person or by telephone to discuss the case in preparation for the initial 
scheduling conference. The requirement does not apply to pro se cases in which a 
dispositive motion is filed prior to the meet and confer date. This discussion must cover 
such matters as the appropriate track, whether parties will consent to magistrate judge 
trial, the likelihood of settlement, motions likely to be filed, whether the parties can agree 
on exchange of core information, whether ADR would be useful, and whether the trial 
date can be set a the scheduling conference. The parties must then file a joint statement 
with the court setting out their positions on each issue. 

4. Scheduling Conference. The court will hold a scheduling conference and issue a 
scheduling order. The plan does not include the advisory group's fIrm language that time 
frames will be extended only for good cause shown. 

5. Final Pretrial Conference. The court will seek to ensure that no more than 30-60 
days lapse between the final pretrial conference and the triaL 

6. Motions and Hearings; Findings in Bench Trials. (1) Judges will carefully consider 
whether in limine motions, if decided prior to trial, might warrant granting of a summary 
judgment motion or might lead to trial and will endeavor to resolve these motions prior to 
triaL (2) Each judge will establish a policy that all motions will be heard and decided 
promptly and decisions will be rendered promptly in bench trials. As to deadlines, the 
court believes the reporting requirements of the CJRA are suffIcient (motions and 
decisions pending more than six months). (3) Each judge will require that dispositive 
motions be filed far enough in advance of the fInal pretrial conference so they can be 
ruled on before the conference and thus permit parties to avoid unnecessary preparations. 
(4) Each judge will require counsel to confer before filing a nondispositive motion and to 
include in the motion a statement about that discussion. The court accepted all the 
recommendations on motions and other rulings except the two goals recommended by the 
advisory group: 60 days to rule on dispositive motions and 90 days to rule on bench trials. 

7. Special Masters. The court will appoint special masters wherever suitable and the 
clerk will maintain a list of eligible individuals. 

Discoyery 

1. The court adopted the position that there should be limits on interrogatories and 
depositions, which counsel must discuss at their meet and confer meeting and the judge 
will set after the case management conference. This corresponds to the advisory group's 
desire not to have blanket limits. 

2. Judges may, in their discretion, refer discovery and pretrial matters to the magistrate 
judges. The advisory group had recommended that judges refer all such matters to 
magistrate judges, particularly all matters in a single case so the magistrate judge would 
have on-going familiarity with the case. The advisory group also recommended that the 
court adopt a policy, announced to the bar, of giving great deference to magistrate judge 
decisions on pretrial matters. 

3. The court's local rules committee will study the problem of deposition and discovery 
misconduct. 

4. At the discretion of the judicial officers, discovery disputes may be resolved by 
telephone or other informal methods. Judges will endeavor to decide all routine 
discovery motions within seven days of submission. 
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The advisory group had recommended that the court not adopt mandatory disclosure 
as a blanket rule for all cases but instead tailor it to the case and include it in the 
scheduling order. The plan, though it does not address disclosure directly, appears to 
follow this recommendation, by including disclosure as one of the items to be discussed 
by counsel at their first meet and confer session, which forms the basis for their case 
management submission to the court. Subsequent to the effective date of the federal rules 
amendments, the court has decided to follow the federal rules but has postponed the 
effective date of Rule 26(a)( 1) to March 1, 1994, to coincide with the effective date of the 
plan. (Conversation with CJRA analyst, January 7, 1994.) 

Alternative Dispute Resolution 

The plan does not identify the ADR types available, but states that parties will have 
three options for selecting neutrals: a qualified volunteer from the court's roster of 
neutrals; a magistrate judge, or a private neutral. The court will require that attorneys 
certify that they are familiar with the ADR processes available, and the court will require 
that whenever possible representatives with authority to bind be present at settlement 
negotiations and ADR sessions. The court did not accept the recommendation that it 
conduct a three-year experiment in which randomly selected cases would be required to 
select from a menu of ADR options. 

1. Magistrate judges. The court will seek to educate the bar on the role of magistrate 
judges; magistrate judges will continue to have primary responsibility for adoption 
petitions; and the court will invite magistrate judges to attend certain executive sessions. 
The court did not accept the advisory group's recommendation for an experiment in 
expanding the role of magistrate judges (inclusion in the initial random assignment of 
personal injury and contract cases), nor did it agree to stop referring dispositive motions 
to magistrate judges. 

2. Trial Procedures. Each judge will try to schedule trials so they are not interrupted by 
pretrial conferences. Judges will also try to hold trials during regular business hours and 
will set strict timetables for submission of proposed findings of fact and conclusions of 
law. The court did not accept the recommendation that they encourage use of written 
juror questionnaires, nor the recommendation that a formal procedure of backup judges 
be established to take trials that are "bumped" (using senior judges, who would then be 
given an expanded role in court policy making). 

3. Pro Se Cases. In eligible cases, the court will grant a 90-day stay to permit the 
District of Columbia grievance procedure to run its course and will make an early 
determination whether appointment of counsel is necessary. 

4. The court will seek sufficient space for every judge, including senior judges. 

Implementation 

The plan was adopted on November 30, 1993, is effective on March 1, 1994, and 
applies to all civil cases filed on or after that date. It may, at the discretion of the 
individual judge, be applied to civil cases then pending. The court will annually assess 
the condition of the docket to determine what additional steps should be taken to reduce 
cost and delay and to improve the litigation management techniques of the court. 

The plan will be incorporated into the local rules. Until that time, the court's order 
will serve as authorization that the plan is to be treated as an amendment to the local rules. 
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Consideration of §§ 473Ca) and (b) 

The court considered every principle and technique described in the §473(a) and (b). 
The plan includes each one in whole or in part, except for the rejection of one (party 
signatures on requests for extension of time were rejected, as recommended by the 
advisory group). 

Comments 

The advisory group provided a thorough analysis of the district and a comprehensive 
response to the problems they identified. Their recommendations, with the supporting 
rationales, constitute almost a "bible" on case management. In accepting nearly all the 
advisory group's recommendations, the court has also responded to the problems 
identified by the group and has committed itself to strong case management. 

For most of the recommendations it did not accept, the coun provided an explanation: 

• Recommended prescribed time limits for certain judicial actions. The court is 
handling a full docket, with five vacancies, and maintaining a median disposition 
time of nine months. Recommendations for better performance should not impinge 
on judicial discretion but should focus on encouraging judges to use the case 
management methods established in this plan. 

• Recommended experimental pilot programs providing greater involvement of 
magistrate judges in civil cases, a backup role for senior judges in "bumped" trials, 
use of juror questionnaires, and greater use of the court's ADR program. The 
judges already have discretion to refer cases to magistrate judges and ADR and to 
use juror questionnaires. The senior judges already informally provide backup 
support to the district judges. 

• Recommendation that the clerk hire additional staff. There are no funds. 

• Recommendations concerning judicial vacancies, statistics, sentencing guidelines, 
mandatory minimum sentences, and additional resources for the clerk's office. No 
action by the court is required because these recommendations are directed to others. 

Although responsive in nearly every way, the plan does not include three recommen
dations that addressed quite specific problems: (1) firm language, as recommended by the 
advisory group, saying that extensions of time would be granted only for good cause 
shown, (2) a formal backup mechanism for handling bumped trials, and (3) in cases 
referred to magistrate judges, referral of all pretrial matters so magistrate judges would 
have on-going familiarity with the case. Since the advisory group had identified repeated 
requests for extension of time as a cause of delay, the committee may want to ask the 
court to consider a firm statement about such requests in its anticipated new rule on 
scheduling orders. And since bumped trials appear to be a substantial problem is this 
court, the committee may wish to ask the court to consider a formal mechanism for 
addressing the problem. Regarding magistrate judges, the court appears to prefer a policy 
of limited use of these judicial officers, reflected not only in its response to the advisory 
group but in the small number of magistrate judges - three - in a court this size. 

Conclusion and Recommendation 

I recommend that the committee accept this plan. 

Principal Reviewer: Donna Stienstra, Research Division, Federal Judicial Center 



District: 

Date: 

FJC Review of CJRA Reports and Plans 

Prepared for the Judicial Conference Committee on 
Court Administration and Case Management 

Guam 

January 9, ]994 

The court is an Article I (legislative) court. It has a single judgeship, which was 
unfilled from January 1991 until December 1992. 

Summary of Conditions in the District 

The court had no CJRA advisory group until the court's judge took office in 
December 1992. Since that time the advisory group has met six times, surveyed its own 
membership and the bar, and analyzed a small collection of statistics prepared by the 
clerk. The judge, his two law clerks, the clerk and chief deputy clerk comprised five of 
the twelve-member group. 

The caseload statistics show a court with a small and current caseload: 

• In March 1993 there were 83 pending civil cases, 36 of which (43%) were over 
three years old. Only one remains, and it is stayed pending bankruptcy 
proceedings. 

• Of the remaining 47 pending civil cases, 43 are under a year old. 

The advisory group also noted that hearing dates and trial dates are readily available, 
even on short notice. The district's excellent condition may change, however, if the 
caseload increases as expected due to the appointment of a judge for the district. 

The advisory group reported that the results of its survey of the bar were 
"surprisingly uniform". Most members of the bar said there is no problem with cost and 
delay in the district. They were in strong agreement that the district's plan should include 
methods for setting early and firm discovery, pretrial, and trial dates. And the bar, to the 
surprise of the advisory group, favored exploration of ADR methods for the district. 

To assess how the statute's principles and techniques might be incorporated into the 
district's practices, the advisory group had each of its members complete a survey 
exploring several ways of implementing each principle and technique. These responses, 
along with the attorney survey responses, provided the foundation for the recommen
dations set out below. 

Summary of the Court's Plan 

Case Management 

1. Differentiated Case Management. The advisory group agreed unanimously that 
differentiated case management is not necessary in a court with such a small caseload and 
where all civil cases are already treated on a case-by-case basis. Therefore, the plan does 
not include this provision. 
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2. Early and On-going Judicial Involvement. All advisory group members agreed that 
early and on-going judicial involvement is necessary. Thus, they recommended that the 
current local rule on case scheduling be revised to include, among other provisions, a 
mandatory initial case management conference. The draft rule provided by the advisory 
group and adopted by the court has the following features: 
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• Parties must meet and confer and provide the court a proposed case management 
order within 75 days of filing the complaint. The proposed order should cover such 
matters as (1) the current status of the case; (2) dates for filing motions and for trial; 
and (3) whether the parties will submit the case to a neutral settlement conference. 
The case management plan must also include a discovery plan (see #5 below). 

• The clerk of court will schedule a discovery/case management conference to be held 
by the judge within 90 days of filing the complaint. Each party in attendance must 
have full authority with respect to the matters on the agenda, including settlement. 
A case management order will be issued after the conference. 

• Failure to cooperate in preparing the proposed case management order may result in 
sanctions. Filing of motions does not excuse parties from compliance. Absent 
urgent and unforeseeable circumstances, the dates set by the case management order 
will not be extended. 

3. Firm Trial Dates. The court will set early and firm trial dates, with trial scheduled 
within 18 months of filing unless complexity of the case or docket demands prevent it. 
The court will also make final pretrial conferences mandatory, rather than at the 
discretion of counsel. Dates for both the final pretrial conference and trial will be set in 
the case management order. 

4. Control of Motion Practice. To control motion practice the advisory group 
recommended and the court adopted revisions to local rules that control length of 
motions, provide a procedure for deciding motions without oral argument, and provide a 
procedure to enable counsel to choose the oral argument date when argument must be 
held. The last provision serves the goal of stringent enforcement of deadlines: That is, 
counsel are given a method for setting a realistic date for court appearances; in return, 
continuances will not be granted. 

5. Discovery and Disclosure. 

The advisory group members agreed with the statute that discovery should be 
controlled, but unanimously agreed that there should not be standardized limits on 
interrogatories and depositions. The advisory group recommended and the court adopted 
a revised local rule that requires counsel to plan their discovery and exchange disclosures 
at the initial meet and confer session. The proposed case management plan developed at 
this meeting must include a proposed discovery plan. The discovery plan should include 
a description of all anticipated discovery, a schedule for discovery, and a consideration of 
bifurcated discovery. 

At the initial meet and confer session counsel must exchange the following items: (1) 
all documents then reasonably available and contemplated to be used in support of the 
parties' pleadings; (2) lists of witnesses; and (3) any other evidence then reasonably 
available that would obviate the need for formal discovery. 

To further control discovery, the advisory group proposed and the court adopted an 
amended local rule with three provisions: (1) mandatory prediscovery disclosure; (2) 
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preparation by counsel of a joint discovery plan; and (3) certification by counsel that they 
attempted resolution of a discovery dispute before seeking judicial assistance. Discovery 
motions may be filed only with permission of the court. 

Alternative Dispute Resolution 

The advisory group felt that the only viable ADR method at this time is neutral 
settlement conferences with visiting federal judges. Other methods cannot be used 
because they are not available on the island. There are, for example, no known mediation 
professionals on Guam. Arbitration was not considered because the court's experience is 
that it generates more litigation than it resolves. However, because of the strong interest 
shown by the bar, the advisory group and court will continue to explore ADR options. 

Implementation 

The court adopted the plan on November 29, 1993. When the plan has been 
accepted by the Judicial Conference and Ninth Circuit, the court will adopt the proposed 
amended local rules by issuing a general order. The court will also "continue to consult 
with the advisory group, and with others, in its on-going effort to provide full, speedy, 
and affordable justice in all civil cases". 

Consideration of §§ 473(a) and (b) 

In adopting the advisory group's proposed rule revisions, which were based on an 
explicit consideration of each statutory requirement, the court has fully addressed the 
statute. Only two of its recommended principles and techniques are not included in the 
plan: Differentiated case management and client signatures on requests for extensions of 
time. The first was considered unnecessary, the second impractical because many 
litigants in this district do not reside on the island. 

Comments 

The advisory group prepared a sound analysis of the district, especially given the 
short time it had to complete its work. The group then prepared a set of revised local 
rules that incorporate each of the case management provisions of the statute and also 
respond to the changes desired by the bar. The recommended rule revisions, which the 
court accepted, provide for early and active judicial control of litigation and require 
counsel to conduct as much discovery as possible by informal methods. With these local 
rules the court has fully met the expectations of the statute. 

When the committee has accepted this plan, the court will issue a general order 
adopting the amended local rules. The committee should ask the court to provide this 
order to the committee. 

Conclusion and Recommendation 

I recommend that the committee accept this plan. 

Principal Reviewer: Donna Stienstra, Research Division, Federal Judicial Center 



District: 

Date: 

FJC Review of CJRA Reports and Plans 

Prepared for the Judicial Conference Committee on 
Court Administration and Case Management 

Eastern District of Tennessee 

January 7,1994 

The district is authorized five judgeships; the fifth, authorized in 1990, has not yet 
been filled. The district has four magistrate judges. 

Summary of Conditions in the District 

The advisory group analyzed statistical data from the AO, FJC, the clerk's office, 
and a random sample of civil and criminal cases filed in the district. It also surveyed 
attorneys and litigants involved in litigation in the district and interviewed judicial 
officers and court personneL 

The analysis of the docket revealed a court in good condition, but recent trends may 
indicate that problems could develop: 

• Civil case filings had been decreasing but rose by 23% in SY92. Pendings also 
increased. 

• In SY92, the district's median civil disposition time was 10 months and its issue to 
trial time was 12 months, both better than the national average. Civil case life 
expectancy and indexed average life span were just under the national average of 12 
months, but have been rising. 

• In SY92, 4.6% of the civil cases were more than three years old, well below the 
national average but substantially higher than the 0.6% of SY85. 

• Felony filings and the number of defendants per case have been rising, as has the 
median disposition time. At 5 months in SY92, it is still below the national average. 

Surveys of attorneys and litigants generally supported the conclusion that the court is 
in good condition. Attorneys in particular reported that the time from filing to disposition 
was reasonable; litigants were somewhat less satisfied. 

Although generally cost and delay are not unreasonable in the district, the group said, 
too frequently litigation is too costly and delayed. Based on all its analyses, the group 
identified ten principal causes: 

• Failure to fill the district's judicial vacancy, which not only increases the per judge 
caseload, but has caused substantial unnecessary travel for the incumbent judges. 

• Court procedures that contribute to delay. (1) Inadequate case management: Judges 
should hold regular status conferences or in some way monitor cases; judges should 
set discovery, pretrial, and trial dates early in the case; judicial officers rather than 
law clerks should hold the scheduling conferences (only one judge does). (2) 
Resetting trial dates: Substantial cost is incurred by postponed trials. (3) Motion 
practice: Unnecessary cost and delay are created by delayed rulings on motions; 
formal briefings and rulings instead of informal decisions; judicial generosity in 
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setting briefing schedules and attorney failure to meet deadlines; and failure to hold 
status conferences that explore anticipated pretrial motions. (4) Use of magistrate 
judges: To the extent their work must be reviewed by the judges, it is inefficient. 
Better use of their time would be more cases on consent. 

• Ways litigants and their attorneys approach and conduct litigation. (1) Discovery 
abuse: Too little joint planning of discovery and an ineffective local rule limiting 
interrogatories. (2) Problems of lawyer competence and failure to cooperate. (3) 
Lawyer and litigant choice for delay to gain advantage (which results, among other 
things, in too few consents to magistrate judge trials). 

• Impact of new legislation. Impact of criminal cases upon the civil docket and 
newly created, substantially revised, and complex civil causes of action (e.g., 
ERISA, CERCLA). 

The group said that it would be remiss if it did not stress, at the outset, that the court 
"is an excellent court by any measure." Therefore, the group offered its 
recommendations only to "help the court operate even better and more efficiently." 

Summary of the Court's Plan 

In response, the court adopted most of the recommendations of the advisory group. 
The plan provides a number of new local rules and internal operating procedures. 

Case Management 

To address concerns about inadequate judicial involvement in case management, the 
court adopted the following provisions. 

1. Early Judicial Involvement. The court will revise a local rule to require the assigned 
judicial officer to ensure that FRCP is complied with and that by means of a scheduling 
conference (by phone, mail, etc.) a scheduling order is entered as soon as practicable but 
not later than 120 days after complaint service. Certain case types, such as social security 
cases, are exempted. Each party must be represented by properly authorized counsel. If 
settlement is discussed, the court may require the parties or representatives to be present or 
available by phone. A judicial officer or designee of the court will hold the conference. 

2. Motions. To address concerns about delays in motions practice, the court's plan 
includes the following provisions regarding motions. 

• To reduce delays caused by party failure to file timely motions, the court will adopt 
a new local rule on motion briefing schedules. 

• To reduce the filing of unnecessary motions, the court will adopt a new local rule 
requiring counsel to certify, when filing non-dispositive motions, that the parties 
consulted but could not resolve the dispute. 

• To make greater use of magistrate judges for dispositive matters, a new local rule 
will provide that, with the imprimatur of the assigned district judge, parties may 
agree to have a dispositive motion decided by a magistrate judge. Unless otherwise 
specified, appeal will be to the court of appeals. Consent does not waive any 
party's right to have a district judge hear other matters. 
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• To reduce the number of routine motions that are generally granted, a new local rule 
will provide, if all parties agree, a 20-day initial extension of time to respond to the 
complaint, cross-claim, or counter-claim. Any further extensions of time will 
require a court order. At its discretion, the court may require written, signed 
certification that counsel has communicated with the client and has made the client 
aware of the ramifications of the request for delay. 

• To improve processing of summary judgment motions, a new local rule will require 
opening summary judgment briefs to contain either (1) a separate, concise, 
numbered listing of material facts as to which the moving party contends there is no 
genuine issue to be tried or (2) a statement why the motion should be granted even 
if all the opponent's facts are true. Answering briefs should inClude a similar 
statement of material facts with genuine issues or the reason why the motion is 
unwarranted even if all the allegations are true. Failure to comply may result in 
denial or entry of judgment. 

3. Discovery. To address attorney and litigant abuse of discovery, the court will adopt 
or amend several local rules. 

• The court will adopt a new local rule to require each party to disclose to every other 
party the name of experts expected to be called at trial and to provide a copy of the 
experts' curriculum vitae. The court, in agreement with the advisory group, 
declined to adopt the mandatory pre-discovery disclosure provided by the federal 
rules amendments. 

2. To control use of depositions, the court will adopt a new local rule to prohibit any 
party from taking more than ten depositions (or a single deposition for more than 
eight hours) without prior leave of the court or agreement of the parties on the time 
limit. Any request for more depositions must be accompanied by a motion for a 
discovery conference. The motion should include a statement of the issues, a 
proposed discovery plan/schedule, and a statement that the attorney has made a 
reasonable effort to reach agreement with opposing counsel. 

3. To control use of interrogatories, the court will amend a current local rule to limit 
interrogatories to 30 without prior leave of court. Subparts will be counted as one 
interrogatory if they are closely related to the original question. If it appears to the 
court, through motion or otherwise, that a party has used subparts to circumvent this 
limit, the party and filing attorney may be subject to sanctions. 

4. The court recommends the adoption of the proposed amendment to FRE 702, which 
would require an individual to substantially assist the trier of fact in order to qualify 
as an expert witness. 

Alternative Dispute Resolution 

In response to attorney interest in expanded ADR opportunities, the court will adopt 
a new local rule authorizing judges to refer any civil case to any ADR method deemed 
appropriate. A new local rule will also authorize a judge to refer any civil case, with 
party consent, to a judicial settlement conference. The conference will be informal, 
flexible, non-coercive, and voluntary. The settlement judge may require the attendance 
of parties and their representatives and will not play any role in the adjudication of the 
case once designated as settlement judge. The new rule spells such matters as the kinds 
of submissions parties must make and the confidentiality afforded participants. 
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Other Provisions 

1. To address the judicial vacancy, Congress and the Executive should fill the existing 
vacancy at once and should establish and act upon written, defined time limits in filling 
vacancies. 
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2. To increase the use of magistrate judges for dispositive matters, the court will adopt 
a new local rule that will provide plaintiff's counsel at the time of filing with copies of 
Form 34 ("Consent to Proceed Before a United States Magistrate Judge"). Plaintiff's 
counsel will be required to serve a copy of this form on each defendant and to confer with 
each regarding consent to a magistrate judge. Within 20 days after the defendant's 
appearance, plaintiff's counsel must file with the clerk a statement that counsel have 
conferred but not consented or must file the signed consent form. The rule will also 
provide that if a district judge cannot hold trial on the date set, counsel will be informed 
as soon as possible. The notice will include the option of trial before a magistrate judge. 

3. To implement the plan and educate the bar, the court adopted several provisions. By 
June, 1994 the clerk will prepare a brochure describing the plan and the court's operating 
procedures. This brochure and the plan will be sent to all attorneys admitted to practice 
in the district. The court also recommended that the Tennessee Bar Association and other 
bar groups increase their focus on federal practice and the federal courts by sponsoring 
CLE programs and devoting articles in their publications to such. And the court 
encouraged attorneys in the district to join or consider forming bar associations with a 
focus on federal practice. 

Implementation 

The court adopted the plan on December 1, 1993. One year after its adoption the 
court, in consultation with the advisory group, will review the operation of the plan and 
the condition of the dockets. 

Consideration of §§ 473Ca) and (b) 

The court responded to each of the provisions of the statute. The court said existing 
rules or contemplated new rules provide for differential case treatment, early judicial 
involvement, monitoring of complex cases, cost effective discovery, and ADR. The court 
rejected the idea of case management conferences and plans in cases other than complex 
cases, on the grounds that such conferences would increase litigant cost. Going beyond 
the advisory group, the court said it will when necessary require party signatures on 
extension requests. The court rejected an ENE program because it said the plan allows 
referral to any ADR method. 

Comments 

The advisory group provided an exceptionally thorough report and proposed plan. 
The group was especially attentive to procedures to implement the plan's provisions. In 
response, the court accepted most of the advisory group's recommendations and explained 
its response to each case management principle and technique suggested by the statute. 

The court did not, however, respond to a number of advisory group recommendations 
nor explain why it was silent on these recommendations. The most significant of these is 
the court's apparent decision not to amend that part of its local rule on pretrial conferences 
that permits a non-judicial "designee" to hold pretrial conferences. The advisory group 
specifically asked that this practice not continue. The court also did not address several 
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recommendations made to expedite motions practice: that motion briefing schedules be set 
at the initial pretrial conference; that the court set a goal of 60 days for ruling on motions; 
and that the judges explore methods for more infonnal resolution of motions. 

Motions practice was identified by the advisory group as a central problem and, 
although the court adopted a number of measures to improve motions practice, the 
Committee may want to ask the court to explain why it rejected the additional measures. 
And because the advisory group identified a need for greater judicial involvement in setting 
and enforcing case schedules, the Committee may want to ask the court to explain its 
decision not to hold scheduling conference in non-complex cases and its decision to 
continue the practice of using law clerks to hold pretrial conferences. 

Less significant perhaps, but nonetheless worth noting, is the court's silence on the 
following recommendations, many of them made to ensure implementation of the CJRA 
plan and the new local rules (but none of which are required by the statute): 

• Judicial officer attendance at an ADR seminar; 
• Judicial participation as speakers in CLE seminars at least once a year; 
• Appointment of an ADR committee to meet two to three times per year to 

disseminate ADR information to judicial officers and court personnel and to 
consider semi-annual reports by the clerk's office on the district's ADR operations; 

• Fonnal swearing-in ceremonies at the court's three main divisions, with short 
orientations to the court by the clerk's office, court, and bar; 

• Recommendation to federal prosecuting authorities to limit federal prosecutions to 
drug trafficking and charges that cannot or should not be brought in state court, 
and to forge federal-state partnerships for coordination of prosecution; and 

• Recommendation that Congress direct additional funds to the states for the war on 
drugs and more carefully consider the impact of proposed legislation on the 
judiciary, and 
Recommendation that the judiciary create an Office of Judicial Impact Assessment. 

The court's silence is particularly interesting in light of the advisory group's explicit 
statement to the court that it consider each recommendation, as required by the statute, 
and explain its rejection of those it did not adopt. 

Conclusion and Recommendation 

The Committee may want accept this plan provisionally, with a request to the court 
that it respond to the advisory group recommendations not addressed in the plan. 

Principal Reviewer: Donna Stienstra, Research Division, Federal Judicial Center 
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The district is comprised of 26 counties, all of which were originally assigned to five 
different Native American nations. This history creates unique jurisdictional issues for 
the federal district court. Today the population is about 640,000. The district is 
authorized 1.33 judges, with the work of the partial judgeship done by two non-resident 
roving judges. One of the roving positions was converted to a full-time judgeship for the 
Western District in 1990. The other roving judge took senior status at the end of 1991, 
and the position has been vacant since. Thus, the court currently has one active judge. It 
also has one full-time and one part-time magistrate judge. 

Summary of Conditions in the District 

The advisory group analyzed the court's caseload statistics, drew on their practical 
knowledge and experience, and surveyed more than 500 lawyers and party litigants 
(receiving 122 responses). "As a general conclusion, the group determined that the civil 
litigation process in the Eastern District has been efficient and timely in delivering 
judicial services and remains so to date." Despite increasing civil filings, a high per 
judge weighted caseload, and judicial vacancies, the court has maintained a speedy 
disposition time and current caseload, as shown below: 

• From SY87-92, civil median disposition time fell from 5 months (3rd nationally) 
to 4 months (1st nationally), compared to an increase from 8 to 9 months 
nationally. Criminal median disposition time rose from 2 to 3 months 
(compared to a national rise from 4 to 6 months), placing the court 4th nationally. 

• The percentage of cases over 3 years old fell from 2.3% to 1.2% (9 cases to 6). 
• From SY89-92, the number of trials declined significantly from SY87-88 levels, 

which coincides with the ADR efforts initiated in mid-1989. 

The conclusions drawn from the docket analysis were confirmed by the attorney 
survey, which showed that the vast majority of attorneys do not find delay in civil 
litigation. To the extent that cost is related to delay (a problematic relationship, the 
advisory group acknowledged), there appears to be no problem with excessive cost. Two 
trends, however, were of concern to the advisory group: (1) an increase in pendings, due 
to the judicial vacancies and (2) the possibility that an increasing criminal caseload could 
upset the balance the court has achieved. 

Finally, the advisory group noted that "This court embraced the precepts of 
efficiency and delay reduction long before the codification of the Civil Justice Reform 
Act of 1990.... Therefore, the following recommendations ... only refine what already 
appears to be a very efficiently managed civil docket." 

In response, the court said it was "pleased that the Advisory Group identified the 
unique pressures associated with managing the ... docket [due to the tribal lands]. The 
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CJRA Report correctly identifies difficulties associated with managing a higher than 
average per judge caseload with only one resident judge. The Report also properly 
credits the work of the magistrate judge as a primary ingredient.. .. " Thus, the court 
adopted nearly all the recommendations of the advisory group. 

Summary of the Court's Plan 

Case Management 

The court accepted the recommendation of the advisory group and created a five
track differentiated case management system, with cases assigned to tracks by the court 
after the initial pleading or the initial scheduling conference. The tracks are: 

• Prisoner: May be assigned or referred to the magistrate judge, with no scheduling 
conference; the magistrate judge will enter orders and may enter a report and 
recommendation or proposed order for the court's signature. 

• Social security appeals: Routinely referred to magistrate judge for report and 
recommendation with no scheduling conference. 

2 

• Bankruptcy appeals: Referred to Article III judge, but magistrate judge may enter 
administrative orders for efficient management. 

• Standard: Managed by standard practice pursuant FRCP 16 and local rules. 
• Special: FRCP 16 and local rules apply, and counsel will submit memo to court at 

least five days before the initial scheduling conference to explain complexity 
(parties, defenses, etc.). 

The court will continue its policies, already encoded in local rules, of providing early 
and close judicial involvement in civil cases. For eligible cases, a judicial officer will 
conduct a timely scheduling conference under FRCP 16. The judicial officer will 
implement a plan for discovery and final disposition after consulting with counsel and 
will acquaint counsel with the mandated settlement conference policy for all standard and 
special track cases. The plan will set deadlines for amendments, discovery, motions, final 
pretrial conference, and triaL 

Discovery 

The court accepted the advisory group's recommendation regarding disclosure. The 
plan requires that each party will, without awaiting request and to the full extent known, 
disclose in writing to every opposing party the factual basis and legal theory for every 
claim or defense advanced, with citations where necessary. (Subsequent to the effective 
date of the federal rule amendments, the court has issued a general order, dated December 
17, 1993, opting out of several provisions of Rule 26(a).) 

In addition, every motion or other application relating to discovery must include 
certification that the parties have made a reasonable effort to resolve the dispute. 

Alternative Dispute Resolution 

In keeping with present practice, the plan provides that a settlement conference will 
be held within 60 days of the scheduling conference for standard and special track cases. 
Counsel, as well as each party or court-approved representative with authority to settle, 
must personally attend the settlement conference. Any judicial officer of the three federal 
districts in Oklahoma may preside over the settlement conference. 
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The assigned judicial officer may convene a summary jury trial at the motion of the 
parties or at the court's discretion. The summary jury trial will last one working day and 
use six jurors. The panel may issue an advisory opinion on liability, damages, or both. 
The presentations, opinion, and verdict will not be admissible unless otherwise 
admissible. After the summary jury trial, the presiding judicial officer will reconvene the 
settlement conference to determine the impact of the summary jury trial verdict on 
previous settlement negotiations. 

The advisory group made a number of recommendations to enhance court resources, 
each of which the court has acted on. The court submitted justification for an additional 
permanent judgeship through the 1994 Biennial Survey (October 1993). The court also 
submitted a request (July 1993) for an additional magistrate judge position for FY95 to 
support the ADR program and to assist with the pro se prisoner docket. By the same 
letter, the court requested an additional law clerk and a clerical assistant (a conversion of 
the temporary CJRA position to permanent) for FY95. The law clerk will implement the 
case management tracking program, and the clerical assistant will monitor the expanded 
ADR program. 

The court also agreed with the advisory group that the court's case assignment order 
is out of date and promised to amend it as soon as the roving judgeship is filled. 

Implementation 

The plan is effective December I, 1993. 

Consideration of §§ 473(a) and (b) 

The advisory group report included a section quoting the statute, and said, "[1]t is 
obvious that the Eastern District has implemented many of the management tools 
described in Section 473(a)." The group also considered Section 473(b), rejecting several 
of the techniques (party signature on requests for extension, joint case management plan, 
and ENE) and finding two already in use (attendance at pretrial and settlement 
conferences of a person with authority to bind). The court did not mention the statute, 
but in following the advisory group's analysis and recommendations, it touched on every 
requirement. 

Comments 

This advisory group and court have fully responded to the conditions in the district 
and the requirements of the statute. Furthermore, in spite of the district's excellent 
condition and its history of using the principles set out in the CJRA, the court has 
undertaken a serious effort to further improve the condition of its docket. The Committee 
may want to inquire of the court only why it did not mention in its plan the ADR 
brochure recommended by the advisory group. 

Conclusion and Recommendation 

I recommend that the committee approve the plan for the Eastern District of 
Oklahoma. 

Principal Reviewer: John A. Thawley, Research Division, Federal Judicial Center 


