




























































































































Rule 17 

an impeachment investigation or trial. There is some possibility of 
conflict between the legislative and judicial branches about this 
issue. It may never arise in fact, and it does not seem appropriate 
to try to resolve it in advance by rule. 

Another exception to the rule of confidentiality is provided by 
section 372(c)(14)(B), which states that confidential materials may 
be disclosed if authorized in writing by the judge or magistrate 
complained about and by the chief judge of the circuit. 

Rule 16 also recognizes that there must be some implicit excep­
tions to the confidentiality requirement. For example, 28 U.S.C. 
§ 372(cX15) requires that certain orders and the reasons for them 
shall be made public; it would be a barren collection of reasons 
that could not refer to the evidence. Rule 16(c) thus makes it ex­
plicit that memoranda supporting chief judge and council orders, 
as well as dissenting opinions and separate statements, may con­
tain references to information that would otherwise be confidential 
and that such information may be made public. 

Rule 16(h) permits disclosure of additional information by order 
of the council in circumstances not enumerated. Unfortunately, the 
statutory language does not explicitly authorize exceptions, so 
many cases will present issues of statutory interpretation. A strong 
case could be made for disclosure to permit a prosecution for per­
jury based on testimony given before a special committee. A more 
difficult case would be presented if a special committee turned up 
evidence of criminal conduct by a judge or magistrate and wanted 
to refer the matter to a grand jury. The rule refers to the statutory 
prohibition but does not attempt to resolve such questions. 

RULE 17. PUBLIC AVAILABILITY OF DECISIONS 

(a) General rule. A docket-sheet record of orders of 
the chief judge and the judicial council and the texts of 
any memoranda supporting such orders and any dis­
senting opinions or separate statements by members of 
the judicial council will be made public when final 
action on the complaint has been taken and is no longer 
subject to review. 
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appointment of a special committee, or if it is dis­
posed of by council order dismissing the complaint for 
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reasons other than mootness, the publicly available 
materials will not disclose the name of the judge or 
magistrate complained about without his or her con­
sent. 

(2) If the complaint is finally disposed of by censure 
or reprimand by means of private communication, the 
publicly available materials will not disclose either 
the name of the judge or magistrate complained 
about or the text of the reprimand. 

(3) If the complaint is finally disposed of by any 
other action taken pursuant to rule 14(d) or (f), the 
text of the dispositive order will be included in the 
materials made public, and the name of the judge or 
magistrate will be disclosed. 

(4) If the complaint is dismissed as moot at any 
time after the appointment of a special committee, 
the judicial council will determine whether the name 
of the judge or magistrate is to be disclosed. The 
name of the complainant will not be disclosed in ma­
terials made public under this rule unless the chief 
judge orders such disclosure. 
(b) Manner of making public. The records referred to 

in paragraph (a) will be made public by placing them in 
a publicly accessible file in the office of the clerk of the 
court of appeals at [address]. The clerk will send copies 
of the publicly available materials to the Federal Judi­
cial Center, 1520 H Street, N.W., Washington DC 20005, 
where such materials will also be available for public 
inspection. In cases in which memoranda appear to 
have precedential value, the chief judge may cause 
them to be published. 

(c) Decisions of Judicial Conference standing com­
mittee. To the extent consistent with the policy of the 
Judicial Conference Committee to Review Circuit Coun­
cil Conduct and Disability Orders, opinions of that 
commmittee about complaints arising from this circuit 
will also be made available to the public in the office of 
the clerk of the court of appeals. 
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(d) Special rule for decisions of judicial council. 
Wh~n _the judicial council has taken final action on the 
basis of a report of a special committee, and no petition 
for review has been filed with the Judicial Conference 
within thirty days of the council's action, the materials 
referred to in paragraph (a) will be made public in ac­
cordance with this rule as if there were no further right 
of review. 

(e) Complaints referred to the Judicial Conference 
of the United States. If a complaint is referred to the 
Judicial Conference of the United States pursuant to 
rule 14(e), materials relating to the complaint will be 
made public only as may be ordered by the Judicial 
Conference. 

Commentary on Rule 17 

Section 372(c)(15) provides that "[e]ach written order to imple­
ment any action under paragraph (6)(B) of this subsection" shall be 
made publicly available and that, "[u]nless contrary to the interest 
of justice," each such order shall be accompanied by written rea­
sons. Section 327(c)(14) states that "papers, documents, and records 
of proceedings related to investigations" shall be confidential. Sec­
tion 372(c)(6)(B) lists, among possible council actions following an 
investigation, censure or reprimand "by means of private commu­
nication" or "by means of public announcement." These three pro­
visions exhaust the statutory guidance with respect to public avail­
ability of decisions on complaints. 

The practice in most of the circuits appears to be that council 
orders following an investigation are made public, with the name 
of the judge or magistrate included, and that these are the only 
documents made public at the circuit level. The Judicial Confer­
ence Committee to Review Judicial Council Conduct and Disability 
Orders has treated its decisions as available to the public; until re­
cently, the judge or magistrate was identified, but in one recent 
opinion (involving a private reprimand) the identity was not dis­
closed. 

With regard to dispositions by the chief judge, the more general 
practice is apparently not to permit public access. However, several 
circuits do make the chief judges' dismissal orders publicly avail-
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able, in some cases with the name of the judge or magistrate 
shielded. 

The statute and its legislative history exhibit a strong policy goal 
of protecting judges and magistrates from the damage that could 
be done by publicizing unfounded allegations of misconduct. Except 
in cases in which the proposed Court on Judicial Conduct and Dis­
ability held a de novo hearing, the Senate-passed bill specifically 
provided for confidentiality at all stages of the complaint procedure 
"unless final adverse action is taken against a judge, not including 
an order of dismissal." 7 Although the language of the final legisla­
tion is derived from the House bill8 and is limited to materials "re­
lated to investigations," there is no indication that nonconfidential 
treatment of other materials was contemplated. 

We believe that it is consistent with the congressional intent to 
protect a judge or magistrate from public disclosure of a complaint, 
both while it is pending and after it has been dismissed if that 
should be the outcome. On the other hand, the goal of assuring the 
public that the disciplinary mechanism is operating satisfactorily is 
better served by making the process more open. Perhaps even more 
important, publication of some of the chief judges' dismissal 
orders-as contrasted with mere public availability-would surely 
improve the operation of the mechanism. For the most part, the fif­
teen chief judges with responsibility under this statute have been 
making decisions about issues under the statute quite unaware of 
how the same or similar issues have been treated in other circuits 
and without the benefit that flows from scholarly critique. A body 
of published precedent can only be helpful to us all. 

Rule 17 attempts to accommodate these conflicting interests. It 
provides for public availability of decisions of the chief judge and 
the judicial council, and the texts of any memoranda supporting 
their orders, together with any dissenting opinions or separate 
statements by members of the judicial council. However, these 
orders and memoranda are to be made public only when final 
action on the complaint has been taken and any right of review 
has been exhausted. Whether the name of the judge or magistrate 
is disclosed will then depend upon the nature of the final action. If 
the final action is an order predicated on a finding of misconduct 
or disability (other than censure or reprimand by means of private 
communication) the name of the judge or magistrate will be made 
public. If the final action is dismissal of the complaint, or a conclu­
sion of the proceeding by the chief judge on the basis of corrective 

7. S. 1873, 96th Cong., 1st Sess. § 2(a) (1979) (proposed 28 U.S.C. § 372(n)(l)(C)); see 
S. Rep. No. 362, 96th Cong., 1st Sess. 16 (1979). 

8. H.R. 7974, 96th Cong., 2d Sess. § 3(a) (1980) (proposed 28 U.S.C. § 372(c)(14)). 
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action taken, the name of the judge or magistrate will not be dis­
closed. 

If a complaint is dismissed as moot after appointment of a spe­
cial committee, rule 17(a)(4) leaves it to the judicial council to de­
termine whether the judge or magistrate will be identified. In such 
a case, no final decision has been reached on the merits, but it may 
be in the public interest-particularly if a judicial officer resigns in 
the course of an investigation-to make the identity of the judge or 
magistrate known. 

It should be noted that rule 17 provides for apparently inconsist­
ent treatment where a proceeding is concluded on the basis of cor­
rective action taken. If a chief judge concludes a proceeding on that 
basis, rule 17(a)(l) provides that the name of the judge or magis­
trate will not be disclosed. Shielding the name of the judge or mag­
istrate in this circumstance should contribute to the frequency of 
this kind of informal disposition. Once a special committee has 
been appointed, and a proceeding is concluded by the full council 
on the basis of corrective action taken, rule 17(a)(3) provides for dis­
closure of the name of the judge or magistrate. An "informal" reso­
lution of the complaint at this stage is likely to look very much 
like any other council order, and should be disclosed in the same 
manner. 

The proposal that decisions be made public only after final action 
has been taken is designed in part to avoid disclosure of the exist­
ence of pending proceedings. Because the Judicial Conference has 
not established a deadline for filing petitions for review with the 
Committee to Review Judicial Council Conduct and Disability 
Orders, rule 17(d) provides for making decisions public if thirty 
days have elapsed without the filing of a petition for review. 

We note that public availability of orders under 28 U.S.C. 
§ 372(c)(6)(B) is a statutory requirement. The statute does not pre­
scribe the time at which these orders must be made public, and it 
might be thought implicit that it should be without delay. Simi­
larly, the statute does not state whether the name of the judge or 
magistrate must be disclosed, but it could be argued that such dis­
closure is implicit. In view of the legislative interest in protecting a 
judge or magistrate from public airing of unfounded charges, we 
think the law is reasonably interpreted as permitting nondisclosure 
of the identity of a judicial officer who is ultimately exonerated 
and also permitting delay in disclosure until the ultimate outcome 
is known. We note in this connection that congressional leaders de-
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scribed the public availability requirement as applying to "sanc­
tioning orders." 9 

Finally, the rule provides that the identity of the complainant 
will be disclosed only if the chief judge so orders. Identifying the 
complainant when the judge or magistrate is not identified would 
of course increase the likelihood that the identity of the judge or 
magistrate would become publicly known, thus thwarting the 
policy of nondisclosure. If the identity of the complainant is not to 
be made public in such cases, we see no particular reason to 
change the rule and make it public routinely in cases in which the 
judge or magistrate is identified. However, it may not always be 
practicable to shield the complainant's identity while making 
public disclosure of the judicial council's order and supporting 
memoranda; in some circumstances, moreover, the complainant 
may consent to public identification. 

RULE 18. DISQUALIFICATION 

(a) Complainant. If the complaint is filed by a judge, 
that judge will be disqualified from participation in any 
consideration of the complaint except to the extent that 
these rules provide for participation by a complainant. 

(b) Judge complained about. A judge whose conduct 
is the subject of a complaint will be disqualified from 
participating in any consideration of the complaint 
except to the extent that these rules provide for partici­
pation by a judge or magistrate who is complained 
about. 

(c) Disqualification of chief judge on consideration 
of a petition for review of a chief judge's order. If a pe­
tition for review of a chief judge's order dismissing a 
complaint or concluding a proceeding is filed with the 
judicial council pursuant to rule 5, the chief judge will 
not participate in the council's consideration of the peti­
tion. In such a case, the chief judge may address a writ­
ten communication to all of the members of the judicial 

9. 126 Cong. Rec. 28,093 (1980) (remarks of Sen. DeConcini); id. at 28,617 (remarks 
of Rep. Kastenmeier). 
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council, with copies provided to the complainant and to 
the judge or magistrate complained about. The chief 
judge may not communicate with individual council 
members about the matter, either orally or in writing. 

(d) Member of special committee not disqualified. A 
member of the judicial council who is appointed to a 
special committee will not be disqualified from partici­
pating in council consideration of the committee's 
report. 

(e) Judge or magistrate under investigation. Upon 
appointment of a special committee, the judge or magis­
trate complained about will automatically be disquali­
fied from serving on (1) any special committee ap­
pointed under rule 4(e), (2) the judicial council of the 
circuit, (3) the Judicial Conference of the United States, 
and ( 4) the Committee to Review Circuit Council Con­
duct and Disability Orders of the Judicial Conference of 
the United States. The disqualification will continue 
until all proceedings regarding the complaint are finally 
terminated, with no further right of review. The pro­
ceedings will be deemed terminated thirty days after 
the final action of the judicial council if no petition for 
review has at that time been filed with the Judicial 
Conference. 

(f) Substitute for disqualified chief judge. If the chief 
judge of the circuit is disqualified from participating in 
consideration of the complaint, the duties and responsi­
bilities of the chief judge under these rules will be as­
signed to the circuit judge in regular active service who 
is the most senior in date of commission of those who 
are not disqualified. 

Commentary on Rule 18 

Disqualification of Chief Judge on Review of Chief Judge's Order 

Whether the chief judge should participate in decisions on peti­
tions to the circuit council is a question that has engendered some 
disagreement. Rule 18(c) would bar such participation. We believe 
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that such a policy is best calculated to assure complainants that 
their petitions will receive fair consideration. 

Disqualification of Judge or Magistrate Under Investigation 

28 U.S.C. § 372(c)(12) states that a judge or magistrate under in­
vestigation will be disqualified from certain activities "until all re­
lated proceedings under this subsection have been finally termi­
nated." In the absence of Judicial Conference rules regulating the 
time within which a petition for review must be filed, rule 18(e) 
provides that the proceedings will be deemed terminated if no peti­
tion for review is filed within thirty days after the final action of 
the judicial council. We believe it would be preferable for the Judi­
cial Conference to promulgate a rule to deal with this issue. 

Substitute for Disqualified Chief Judge 

Under 28 U.S.C. § 372(c)(2), a complaint against the chief judge is 
to be handled by "that circuit judge in regular active service next 
senior in date of commission." This language is read in some cir­
cuits as requiring that the substitute judge be junior "in date of 
commission" to the chief judge; in others it is read as simply a 
statement that seniority among judges other than the chief is to be 
determined by date of commission, with the result that complaints 
against the chief judge may be routed to a former chief judge or 
other judge who was appointed earlier than the chief judge. Al­
though the former interpretation probably has a slight grammati­
cal edge, rule 18(t) adopts the latter. We are aware of no evidence 
that Congress intended to depart from the normal order of prece­
dence. 

Disqualification When Multiple Judges Are Complained Against 

Sometimes a single complaint is filed against a large group of 
judges. Complaints have been filed against all the members of the 
court of appeals and at least one has been filed against all circuit 
and district court judges of the circuit. If the normal disqualifica­
tion rules are observed in the former case, no court of appeals 
judge can serve as acting chief judge of the circuit, and the judicial 
council will be without appellate members. In the latter case­
where the complaint is against all circuit and district judges-no 
member of the judicial council can perform the duties assigned to 
the council under the statute. 

A similar problem is created by successive complaints arising out 
of the same underlying grievance. For example, a complainant files 
a complaint against a district judge based on alleged misconduct, 
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and the complaint is dismissed by the chief judge under the stat­
ute. The complainant may then file a complaint against the chief 
judge for dismissing the first complaint, and when that complaint 
is dismissed by the next senior judge, still a third complaint is 
filed. The threat is that the complainant will bump down the se­
niority ladder until, once again, there is no member of the court of 
appeals who can serve as acting chief judge for the purpose of the 
next complaint. In somewhat similar circumstances, the Judicial 
Council of the Third Circuit, with barely a quorum of qualified 
judges, ordered a complainant to show cause why he should not be 
enjoined from filing repetitive and frivolous complaints. 1 0 

After considering a number of possible solutions to this problem, 
and with recognition that these multiple-judge complaints are vir­
tually always meritless, we have concluded that the appearance of 
justice is best served by adherence to traditional principles that 
matters should be decided by disinterested judges. If no circuit 
judge is available to serve as acting chief judge of the circuit, 
intercircuit assignment procedures under 28 U.S.C. § 291(a) can be 
used to assign a circuit judge from another circuit to perform the 
statutory duties of the chief judge. If a quorum of the judicial coun­
cil cannot be obtained to act on a petition for review of a chief 
judge's order, there is no evident statutory vehicle for assigning the 
matter to another body, but we believe it would be appropriate to 
do so. Among other alternatives, the council might ask the judicial 
council of another circuit to consider the petition or might ask the 
Chief Justice to assign the matter to either the judicial council of 
another circuit or the Judicial Conference Committee to Review 
Judicial Conduct· and Disability Orders. In the unlikely event that 
a quorum of the judicial council cannot be obtained to consider the 
report of a special committee, there is legislative history suggesting 
that the council should use the authority provided in section 
372(c)(7)(A) to refer the complaint to the Judicial Conference for 
consideration. 11 

RULE 19. WITHDRAWAL OF COMPLAINTS AND PETITIONS 
FOR REVIEW 

(a) Complaint pending before chief judge. A com­
plaint that is before the chief judge for a decision under 

10. In re Silo (3d Cir. Jud. Council Aug. 18, 1983). 
11. H.R. Rep. No. 1313, 96th Cong., 2d Bess. 12 (1980). 
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rule 4 may be withdrawn by the complainant with the 
consent of the chief judge. 

(b) Complaint pending before special committee or 
judicial council. After a complaint has been referred to 
a special committee for investigation, the complaint 
may be withdrawn by the complainant only with the 
consent of both (1) the judge or magistrate complained 
about and (2) the special committee (before its report 
has been filed) or the judicial council. 

(c) Petition for review of chief judge's disposition. A 
petition to the judicial council for review of the chief 
judge's disposition of a complaint may be withdrawn by 
the petitioner at any time before the judicial council 
acts on the petition. 

Commentary on Rule 19 

Rule 19 treats the complaint proceeding, once begun, as a matter 
of public business rather than as the property of the complainant. 
The complainant is denied the unrestricted power to terminate the 
proceeding by withdrawing the complaint. 

Under rule 19(a), a complaint pending before the chief judge may 
be withdrawn if the chief judge consents. In appropriate cases, the 
chief judge may accordingly be saved the burden of preparing a 
formal order and supporting memorandum. 

If the chief judge appoints a special committee, however, rule 
19(b) provides that the complaint may be withdrawn only with the 
consent of both the body before which it is pending (the special 
committee or the judicial council) and the judge or magistrate com­
plained about. Once a complaint has reached the stage of appoint­
ment of a special committee, the complainee is thus given the right 
to insist that the matter be resolved on the merits, thereby escap­
ing the ambiguity that might remain if the proceeding were termi­
nated by withdrawal of the complaint. 

With regard to petitions for judicial council review, rule 19(c) 
grants the petitioner unrestricted authority to withdraw the peti­
tion. It is thought that the public's interest in the proceeding is 
adequately protected, since there will necessarily have been a deci­
sion by the chief judge in such a case. 
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RULE 20. AVAILABILITY OF OTHER PROCEDURES 

The availability of the complaint procedure under 
these rules and 28 U.S.C. § 372(c) will not preclude the 
chief judge of the circuit or the judicial council of the 
circuit from considering· any information that may come 
to their attention suggesting that a judge or magistrate 
has engaged in conduct prejudicial to the effective and 
expeditious administration of the business of the courts 
or is unable to discharge all the duties of office by 
reason of disability. 

Commentary on Rule 20 

Rule 20 reflects the fact that the enactment of section 372(c) was 
not intended to displace the historic functions of the chief judge 
and the circuit judicial council to respond to problems that come to 
their attention. As stated by Senator DeConcini in his remarks 
upon final Senate passage of the 1980 act, "the informal, collegial 
resolution of the great majority of meritorious disability or discipli­
nary matters is to be the rule rather than the exception. Only in 
the rare case will it be deemed necessary to invoke the formal 
statutory procedures and sanctions provided for in the act." 12 

RULE 21. AVAILABILITY OF RULES AND FORMS 

These rules and copies of the complaint form pre­
scribed by rule 2 will be available without charge in the 
office of the clerk of the court of appeals [address] and 
in each office of the clerk of a district court or bank­
ruptcy court within this circuit. 

12. 126 Cong. Rec. 28,092 (1980). 
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RULE 22. EFFECTIVE DATE 

These rules apply to complaints filed on or after 
[date] . The handling of complaints filed before that 

date will be governed by the rules previously in effect. 
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Appendix 

APPENDIX: COMPLAINT FORM 

[The complaint form follows. It is to be two pages, 
printed on one side only.) 

JUDICIAL COUNCIL OF THE TH CIRCUIT 

COMPLAINT OF JUDICIAL MISCONDUCT OR DISABILITY 

MAIL THIS FORM TO THE CLERK, UNITED STATES COURT OF APPEALS, 
[ADDRESS). MARK THE ENVELOPE "JUDICIAL MISCONDUCT COMPLAINT" 
OR "JUDICIAL DISABILITY COMPLAINT." DO NOT PUT THE NAME OF 
THE JUDGE OR MAGISTRATE ON THE ENVELOPE. 

SEE RULE 2(e) FOR THE NUMBER OF COPIES REQUIREu. 

1. Complainant's name: 

Address: 

Daytime telephone: ( 

2. Judge or magistrate complained about: 

Name: 

Court: 

3. Does this complaint concern the behavior of the judge or 
magistrate in a particular lawsuit or lawsuits? 

[ I Yes I I No 

If "yes," give the following information about each lawsuit 
(use the reverse side if there is more than one) : 

Court: 

Docket number: 

Are (were) you a party or lawyer in the lawsuit? 

I Party [ I Lawyer I Neither 

If a party, give the name, address, and telephone number of 
your lawyer: 

Docket numbers of any appeals to the th Circuit: 
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4 . Have you filed any lawsuits against the judge or magistrate? 

[ 1 Yes [ 1 No 

If "yes," give the following information about each lawsuit 
(use the reverse side if there is more than one): 

Court: 

Docket number: 

Present status of suit: 

Name, address, and telephone number of your lawyer: 

Court to which any appeal has been taken: 

Docket number of the appeal: 

Present status of appeal: 

5 . On s e parate sheets of paper, not larger than the paper this 
fo rm is printed on, describe the conduct or the evidence of 
disability that is the subject of this complaint. See rule 
2(b ) and 2(d). Do not use more than 5 pages (5 sides). Most 
complaints do not require that much. 

6. You should either 
(1) check the first box below and sign this form in the 

presence of a notary public; or 
(2) check the second box and sign the form. You do not 

need a notary public if you check the second box. 

[ 1 I swear (affirm) that--
[ 1 I declare under penalty of perjury that--
(1) I have read rules 1 and 2 of the Rules of the 

Judicial Council of the th Circuit Governing Complaints of 
Judicial Misconduct or DISability, and 

(2) The statements made in this complaint are true and 
correct to the best of my knowledge. 

(Signature) 

Executed on ----~~~---­
(Date) 

Sworn and subscribed 
to before me 

(Da te ) 

(Nota ry Public) 
My commission expires: 
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