CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Cancellation of Voter Registrations
for Not Voting in the Last Election

Colon Marrero v. Conty Pérez
(Carmen Consuelo Cerezo, D.P.R. 3:12-cv-1749)

Five days before the September 17, 2012, voter registration deadline in Puer-
to Rico for the 2012 general election, a voter filed a federal complaint in the
District of Puerto Rico, challenging the cancellation of her registration be-
cause she had not voted in the 2008 general election.! On the following day,
she filed a motion for a preliminary injunction.?

Judge Carmen Consuelo Cerezo denied the injunction on September 18.°
On the one hand, Judge Cerezo determined that the plaintiff’s statutory
grounds for requested relief did not support such relief:* the National Voter
Registration Act (NVRA)® did not apply to Puerto Rico as it does to the
states, and the Help America Vote Act (HAVA)° did not afford the plaintiff a
right of action. On the other hand, “No justification has been advanced . . . as
to why [the plaintiff waited] until four (4) days before expiration of the voter
registration deadline in Puerto Rico to seek a preliminary injunction . ...”

An appeal was heard on October 11, and the court of appeals determined
that the plaintiff had demonstrated a likelihood of success on the merits.® Be-
cause, however, “the parties have made widely differing claims with respect
to the feasibility of granting the request for preliminary relief,” the court of
appeals returned the case to the district court for an evidentiary hearing.’

From 9:15 in the morning until 9:00 at night on October 15, and then
again on October 16," Judge Cerezo held an evidentiary hearing.'> On Octo-
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ber 17, she certified findings of fact to the court of appeals.” A key finding
was, “The total number of voters who remain inactive at this time for not
having participated in the 2008 general elections is 330,902.”*

On October 18, by a vote of two to one, the court of appeals “concluded
that serious feasibility issues preclude the entry of the relief sought by plain-
tiff-appellant. Hence, the decision of the district court denying the request
for a preliminary injunction is affirmed.”"”

The court of appeals issued its opinion on November 2.' It agreed that
the NVRA does not apply to Puerto Rico."” Although the court determined
that HAVA protected the plaintiff’s right to vote for Puerto Rico’s repre-
sentative in Congress, its resident commissioner, “it would be improvident to
grant plaintiff’s requested relief with only eighteen days remaining before the
general election.”"®

On Saturday, November 3, three days before the election, Judge Cerezo
issued an order under the All Writs Act" that voters whose registrations had
been canceled for not voting be permitted to cast provisional ballots.*® On
Monday, the court of appeals, again on a two-to-one vote, “vacated forth-
with” Judge Cerezo’s order as again improvident.*!

After additional litigation, Judge Cerezo ruled on January 30, 2015, that
Puerto Rico’s provision for canceling a voter registration for failure to vote in
a general election violated HAV A’s registration protection absent notice and
a failure to vote in two consecutive general elections.?> On February 1, 2016,
the court of appeals affirmed Judge Cerezo’s ruling, again agreeing that Puer-
to Rico is bound by HAVA but not the NVRA.* Judge Cerezo awarded the
plaintiffs $135,931 in attorney fees on March 22, 2017.*
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