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Close Vote in Puerto Rico 

Rosselló v. Calderón (3:04-cv-2251) and Suárez Jimenez 

v. Comisión Estatal de Elecciones (3:04-cv-2288) 

(Daniel R. Domínguez, D.P.R.) 

The November 2, 2004, election of Puerto Rico’s governor was very close, and 

the result depended on a recount, including all absentee ballots.
1
 The pro-state 

New Progressive candidate, former governor Pedro Rosselló, and eight other vot-

ers, filed a federal action at 4:25 p.m. on November 10 against the incumbent 

governor, Sila Calderón, and the apparent winner, Aníbal Acevedo-Vilá, both of 

whom were members of the Popular Democratic Party—the party favoring Puerto 

Rico’s retaining its status as a territorial commonwealth—as well as the transition 

committee and the electoral commission, complaining that supporters of Aceve-

do-Vilá were proceeding quickly with the transition but slowly with the vote certi-

fication.
2
 The complaint included a prayer for a temporary restraining order.

3
 

The court assigned the case to Judge Daniel R. Domínguez, who issued an or-

der on November 11 that on November 15 the defendants show cause why relief 

should not be granted and the plaintiffs provide specific jurisdictional bases for 

relief.
4
 At the defendants’ request, Judge Domínguez ordered, on November 15, 

that the plaintiffs also file, on November 16, a brief supporting their prayers for 

relief.
5
 

On November 17, a lawyer and voter for Rosselló filed a pro se motion to in-

tervene,
6
 which Judge Domínguez denied that day, because the lawyer’s allega-

tions were already included in the complaint.
7
 

After evidentiary hearings on November 18
8
 and 19,

9
 Judge Domínguez en-

joined certification of the election pending resolution of certain issues, including 

an issue pertaining to split ballots, on which Judge Domínguez decided to further 

explore his jurisdiction.
10

 Judge Domínguez also wanted more evidence on the 
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extent to which the outcome of the election depended upon resolution of the 

plaintiffs’ constitutional claims.
11

 

Meanwhile, on November 16, four voters filed an action in Puerto Rico’s su-

perior court in San Juan, seeking a ruling validating the split ballots.
12

 Puerto Ri-

co’s ballot allowed voters to vote for a party or for its individual candidates.
13

 The 

only two candidates on the ballot at issue were candidates for governor and for 

Puerto Rico’s non-voting representative to the U.S. Congress, known as Puerto 

Rico’s resident commissioner.
14

 In addition to the New Progressive Party and the 

Popular Democratic Party, the Puerto Rico Independence Party appeared on the 

ballot.
15

 Voters could vote only for a party, in which case all of its candidates 

would receive votes.
16

 Or voters could mark only individual candidates, and they 

would receive the votes.
17

 Or voters could vote for a party and one or more indi-

vidual candidates in other parties, in which case the individual candidates selected 

would receive votes and candidates in the selected party for other offices would 

receive votes.
18

 The biggest question for this election was how to count the sever-

al thousand ballots on which one party was selected but other parties’ candidates 

were selected for both of the individual offices.
19

 These became known as three-

mark split vote ballots.
20

 

The superior court dismissed its action as moot, but Puerto Rico’s supreme 

court granted review.
21

 While that review was pending, at 11:09 a.m. on Saturday, 

November 20, the defendants removed the action to the federal court, which as-

signed the case to Judge Domínguez.
22

 That evening, Puerto Rico’s supreme court 

purported to resolve the action by declaring the three-mark split vote ballots valid 
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votes for each of the candidates marked and also valid votes for the marked party 

for purposes of the party’s status as a principal party.
23

 

On November 23, Judge Domínguez declared void the ruling by Puerto Rico’s 

supreme court, because removal had stripped the supreme court of jurisdiction 

over the case.
24

 On November 26, Judge Domínguez set a hearing on December 

10 for a pending remand motion.
25

 On December 15, the court of appeals deter-

mined that removal was improper.
26

 Rather than order a remand by mandamus, 

the appellate court expressed confidence “that the District Court will immediately 

remand the Suárez action back to the Supreme Court of Puerto Rico without the 

need for mandamus.”
27

 

For the first action, Judge Domínguez held proceedings on November 20, 22, 

and 23.
28

 On November 23, Judge Domínguez ordered a recount;
29

 he also or-

dered that the three-mark split vote ballots be segregated but that their validity not 

yet be adjudged.
30

 Proceedings continued from November 29 through December 1 

and on December 7.
31

 

On December 15, the court of appeals vacated the November 23 orders and 

ordered the action dismissed because “the federal courts will not intervene in a 

local electoral dispute such as this.”
32

 Acevedo-Vilá was thereafter certified the 

winner.
33

 

On January 17, 2006, Judge Domínguez denied motions by both sides for at-

torney fees,
34

 and the court of appeals affirmed on March 13, 2007.
35
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