CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Preparing for Voting Machine Failure

NAACP State Conference of Pennsylvania v. Cortés
(Harvey Bartle Ill, E.D. Pa. 2:08-cv-5048)

Three voters and two voting rights organizations filed a federal complaint in the
Eastern District of Pennsylvania on October 23, 2008, 12 days before a general
election, claiming that “the new rule promulgated by the Pennsylvania Secretary
of the Commonwealth directing the use of emergency paper ballots only when all
of the voting machines in a precinct fail is nothing short of perverse.”* With their
complaint, the plaintiffs filed a motion for a preliminary injunction and expedited
hearing.?

The court assigned the case to Senior Judge Bruce W. Kauffman, but on the
day after ghe case was filed the court reassigned the case to Chief Judge Harvey
Bartle I1I.

Another voter and the Republican Party moved on October 24 to intervene on
behalf of the plaintiffs.* Judge Bartle set the matter for hearing on Tuesday, Octo-
ber 28, at 1:00 p.m.> Judge Bartle held pretrial conferences on October 24 and
27.° After the first conference, the motion to intervene was withdrawn.’

At the October 28 hearing, the plaintiffs called nine witnesses and the defend-
ants galled three; closing arguments began at 8:34 p.m.2 The hearing ended at
9:00.

On October 29, Judge Bartle issued a preliminary injunction mandating that
polling places offer voters paper ballots when half or more of the voting machines
become inoperable.’?
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Preparing for Voting Machine Failure

It is undisputed that there are a total of 9,329 polling places in the 67 counties of
Pennsylvania. . . . [O]ver 90% of Philadelphia’s divisions or precincts are equipped with
two machines or less and over 99% have three machines or less.

Based on the record before us, we find that there is a real danger that a significant
number of machines will malfunction throughout the Commonwealth, and this occur-
rence is likely to cause unacceptably long lines on November 4 . .. .*!

Judge Bartle made the injunction permanent on January 28, 2009.*2

10. NAACP State Conference of Pa., 591 F. Supp. 2d at 767; see Cynthia Henry, Judge Says
Pa. Must Provide Paper Ballots, Phila. Inquirer, Oct. 30, 2008, at B1; Bob Warner, Paper’s Ready
if Machines Fail Voters, Phila. Daily News, Oct. 30, 2008, at 11.

11. NAACP State Conference of Pa., 591 F. Supp. 2d at 760, 765.

12. Order, NAACP State Conference of Pa., No. 2:08-cv-5048 (E.D. Pa. Jan. 29, 2009), D.E.
34,

2 Federal Judicial Center 3/5/2014


http://web2.westlaw.com/find/default.wl?cite=591+F.+Supp.+2d+757&rs=WLW13.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=Westlaw
http://web2.westlaw.com/find/default.wl?cite=591+F.+Supp.+2d+757&rs=WLW13.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=Westlaw
https://ecf.paed.uscourts.gov/doc1/15315000562

