CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Barack Obama’s Citizenship
Berg v. Obama (R. Barclay Surrick, E.D. Pa. 2:08-cv-4083)

A few days before the 2008 Democratic national convention, an at-
torney filed a pro se complaint seeking to have Barack Obama de-
clared ineligible to be President, alleging that he was not a natural-
born citizen. The judge denied immediate relief at an ex parte pro-
ceeding where the plaintiff could not confirm service of the com-
plaint on the defendants. Over the next eight weeks, the court re-
ceived three pro se motions to intervene: one to support the plain-
tiff, one to challenge John McCain’s citizenship, and one to know
the facts of the case. The judge dismissed the action for lack of
standing, and the court of appeals affirmed the dismissal.
Subject: Getting on the ballot. Topics: Pro se party; getting on

the ballot; intervention; Electoral College.

A few days before the 2008 Democratic national convention, an attorney in
Lafayette Hill, Pennsylvania—in Montgomery County, the county northwest
of Philadelphia County—filed a pro se federal action in the Eastern District
of Pennsylvania to have Barack Obama declared ineligible to be President
because he was not a natural-born citizen.! The plaintiff filed with his com-
plaint a motion for a temporary restraining order against Obama’s candidacy
and nomination.?

The court assigned the case to Judge R. Barclay Surrick, who held a hear-
ing the next day.” “Defendants were not represented at the hearing. Plaintiff
advised the Court that he had faxed a copy of the Complaint and Motion for
Temporary Restraining Order as well as notice of the hearing to Defendants,
but that he could not confirm that they had been received by Defendants.”
Judge Surrick denied immediate injunctive relief.’

Over the next eight weeks, the court received three pro se motions to in-
tervene.® On September 18, a person listing San Diego, California, as a mail-
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ing address sought to intervene to argue that Republican nominee John
McCain was not a natural-born citizen either, because he was born in the
Panama Canal Zone.” A forensic psychologist in Columbus, Georgia, moved
on October 7 to support the original plaintiff’s complaint.® On October 15,
the court received with a Brigham Young University Law School fax cover
sheet a motion to intervene to know the facts of the case.’

Judge Surrick dismissed the action on October 24; the plaintiff did not
have standing on the core claim, and his amended complaint included no
other valid cause of action.'’ Judge Surrick dismissed all remaining pending
motions as moot."

On October 30, the plaintiff appealed and sought a stay of the presiden-
tial election."” The court of appeals denied the stay on the following day."” On
December 9, the appellate court denied the plaintiff's motion to enjoin votes
for Obama in the Electoral College."* On November 12, 2009, the court af-
firmed Judge Surrick’s dismissal.”® The court had denied mandamus relief to
the pro se plaintiff challenging McCain’s citizenship on December 22, 2008.'¢
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