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Correcting a Defective Candidacy Petition 

Varner v. Husted 

(Algenon L. Marbley, S.D. Ohio 2:11-cv-748) 

A federal complaint filed in the Southern District of Ohio on August 17, 2011, 

sought an order placing on the November ballot a candidate for fiscal officer of 

Noble Township in Defiance County, alleging that her denial of a place on the 

ballot was an improper response to her effort to correct a filing error.
1
 With her 

complaint, she filed a motion for a temporary restraining order.
2
 The court as-

signed the case to Judge Algenon L. Marbley, who set an in-person conference for 

August 22.
3
 

Pending before Ohio’s supreme court at the time were two mandamus peti-

tions seeking relief similar to the relief sought in the federal action; the mandamus 

petitions concerned offices in Lucas County, the county that includes Toledo. 

Ohio’s secretary of state had decided that candidates who withdrew their petitions 

could not refile.
4
 In comity and out of respect for the supreme court’s proceed-

ings, Judge Marbley made inquiries to the supreme court as to scheduling infor-

mation.
5
 He wanted to balance deference to the state court with a prompt resolu-

tion of the action before him.
6
 

On August 22, Judge Marbley decided that he would hold a preliminary in-

junction hearing on September 6 if the mandamus actions had been decided by 

then, but he would hold the hearing on September 13 otherwise.
7
 Ohio’s supreme 

court granted the mandamus petitions on September 9: Ohio law permitted the 

timely withdrawal of a defective candidacy petition and the filing of a valid new 

one.
8
 

On notice that the Defiance County Board of Elections was to consider the 

federal plaintiff’s candidacy petition on September 13, Judge Marbley indefinitely 

postponed his injunction hearing.
9
 Judge Marbley granted a voluntary dismissal 

on September 15.
10
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The federal plaintiff won her election.
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