CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Early Voting on Indian Reservations

Wandering Medicine v. McCulloch (Richard F. Cebull
and Donald W. Molloy, D. Mont. 1:12-cv-135)

Members of three Indian tribes sought the establishment of satellite
county clerk and recorder offices for voter registration and in-
person absentee voting. The first judge assigned to the case denied
relief for lack of discriminatory intent and because reservation resi-
dents have successfully elected candidates of their choice. After the
first judge retired, a second judge determined that the plaintiffs had
alleged plausible equal protection and voting rights claims.
Subject: Absentee and early voting. Topics: Poll locations; equal

protection; section 2 discrimination; early voting; absentee ballots.

Sixteen members of three Indian tribes living on three Indian reservations
filed a federal complaint in the District of Montana on October 10, 2012,
seeking the establishment of satellite county clerk and recorder offices for
voter registration and in-person absentee voting.! With their complaint, the
plaintiffs filed a motion for a preliminary injunction,” but they did not move
for expedited briefing.?

Judge Richard F. Cebull set the matter for hearing on October 29.* After a
two-day hearing, Judge Cebull denied the plaintiffs immediate relief,” be-
cause the plaintiffs had not shown a discriminatory intent.® “It is undisputed
that Native Americans living on the three Indian Reservations face greater
hardships to in-person absentee voting than residents of the three counties
who do not live on the reservations.”” Although the Voting Rights Act pro-
vides relief without a showing of intent, it was unavailing here because resi-
dents of the reservations have successfully elected candidates of their choice.®

An appeal was heard on October 10, 2013, and dismissed on October 30
as moot.’
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Because of Judge Cebull’s May 3, 2013, retirement,' the court assigned
the case to Judge Donald W. Molloy, who decided on March 26, 2014, that
the plaintiffs had alleged plausible equal protection and voting rights
claims.! Judge Malloy signed a stipulated dismissal on July 11, “each party to
pay its own fees and costs.”!?
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