CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Casting Provisional Ballots
in the Right Place

Hawkins v. Blunt (Scott O. Wright and
Richard E. Dorr, W.D. Mo. 2:04-cv-4177)

The case concerned whether voters could cast provisional ballots at
polling places to which they were not assigned. Claims were mooted
by the state’s agreeing to alter its procedures for counting provi-
sional ballots.

Subject: Provisional ballots. Topics: Help America Vote Act
(HAVA); provisional ballots; intervention; case assignment.

Six days after Missouri’s August 3, 2004, primary elections, the state’s Demo-
cratic Party and three Missouri voters filed an action in the Western District
of Missouri claiming that Missouri and the Kansas City Board of Election
Commissioners had violated the Help America Vote Act (HAVA)' and the
U.S. Constitution by not permitting the three voters, who showed up to vote
at incorrect polling places, to cast provisional ballots and have them counted
as if they were cast at the correct polling places.” The plaintiffs also filed a
motion for a temporary restraining order.’

The action was filed in the district’s Central Division, where the district
holds court at Jefferson City, Missouri’s capital.* The court initially assigned
the case to Judge Nanette K. Laughrey, whose primary chambers at the time
were in Kansas City, where the district’'s Western and St. Joseph Division
cases are heard,’ but Judge Laughrey also heard cases filed in Jefferson City.

Because Judge Laughrey was out of state when the action was filed,” Judge
Scott O. Wright, whose primary chambers were also in Kansas City and who
also heard cases filed in Jefferson City, handled the temporary restraining
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order motion, which he granted on August 11.* Ordinarily, Judge Wright
would have conducted a telephonic conference before issuing such an order,
but he was in trial at the time, so he issued the order on the basis of the com-
plaint.’

Judge Wright enjoined certification of the primary elections, allowed
Missouri to prepare provisional sample ballots for the general election, and
set an evidentiary hearing for one week later."\

The evidentiary hearing was canceled'' because the court realized that the
case had been assigned in the regular civil draw instead of the special draw
for certain cases naming Missouri as a defendant:'?

any civil case which names the State of Missouri or any of its agencies as a

defendant if the complaint seeks a declaratory judgment that a state law,

regulation or rule is unconstitutional on its face or seeks to enjoin the en-
forcement of a state law, rule or regulation as to all persons because it is un-
constitutional on its face.”

Not all judges in the district hear Jefferson City cases.'"* In order to pre-
vent judge shopping, the district assigns all of its active judges an equal share
of some cases, regardless of where the cases are filed."”” Chief Judge Dean
Whipple ordered the case reassigned,'® and it was reassigned to Judge Rich-
ard E. Dorr in Springfield."”

On August 17, five voters moved to intervene to defend Missouri’s prac-
tices,'® and Judge Dorr set a telephonic hearing on the motion for 3:00 p.m.
three days later, with opposition papers due at noon on the day of the hear-
ing."” On hearing day, Judge Dorr denied intervention but permitted the vot-
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ers to file briefs as amici curiae.” Judge Dorr also established September 8 as
the deadline for completing briefing on summary judgment motions.*

On August 27, Judge Dorr dismissed the Kansas City defendants and va-
cated the temporary restraining order: the Kansas City Board of Election
Commissioners had agreed to count the plaintiffs’ votes.?

On October 12, Judge Dorr granted summary judgment to the state de-
fendants, relying in part on representations made by them as to how provi-
sional ballots would be counted in the future.
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