CASE STUDIES IN EMERGENCY ELECTION LITIGATION

Counting Federal Write-In Ballots
Even If Election Officials Did Not Receive
Absentee Ballot Applications

Bush v. Hillsborough County Canvassing Board
(Lacey A. Collier, N.D. Fla. 3:00-cv-533)

The district judge ruled that it was improper for counties to not
count federal write-in ballots cast by overseas voters solely because
the counties had no record of an application for an absentee ballot
or solely because the ballots were not postmarked.

Subject: Absentee and early voting. Topics: Uniformed and
Overseas Citizens Absentee Voting Act (UOCAVA); military
ballots; absentee ballots; write-in candidate; enforcing orders.

During a time of uncertainty over who had won Florida’s electoral votes in
the 2000 presidential election, George W. Bush, Richard Cheney, and Flori-
da’s Republican Party filed a federal complaint on Sunday, November 26, in
the Northern District of Florida to challenge the rejection by seven coun-
ties—Collier, Hillsborough, Okaloosa, Orange, Pasco, Polk, and Walton—of
some absentee ballots cast by overseas and military voters.’

On Friday, December 1, the plaintiffs moved for expedited hearing,> and
Judge Lacey A. Collier set the case for hearing on December 5.> On Decem-
ber 8, Judge Collier granted the plaintiffs relief.*

The Uniformed and Overseas Citizens Absentee Voting Act of 1986°
provided for the use of a federal blank absentee ballot by an overseas voter
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who had not received the state’s absentee ballot in time, despite having re-
quested it in time.® The write-in ballot included an oath that the voter had
made a timely application for an absentee ballot.” Judge Collier ordered the
counties to count federal write-in ballots even if the counties had no record
of the voters’ requesting absentee ballots.® “We must presume, without evi-
dence to the contrary, that if the election official does not have the applica-
tion on record, it is because of a problem with the overseas mail system or
their own clerical error.”

Judge Collier also ordered the counties to count federal write-in ballots
even if they were not postmarked, because the federal statute specifies no
postmark requirement and the ballot included an oath that the voter had
timely submitted the ballot from outside the United States.'

On December 9, the plaintiffs filed a motion with the court certifying
that they had been only partially successful in notifying local election officials
of Judge Collier’s ruling," and Judge Collier granted the plaintiffs a tempo-
rary restraining order requiring compliance with her ruling even without
formal notice."

5. Pub. L. No. 99-410, 100 Stat. 924, as amended, 52 U.S.C. §§ 20301-20311. See generally
Robert Timothy Reagan, Overseas Voting: The Uniformed and Overseas Citizens Absentee
Voting Act (Federal Judicial Center 2016).

6. Bush, 123 F. Supp. 2d at 1310-12.

7.1d. at 1317.

8.1d.

9.1d.; see Reagan, supra note 5, at 15.

10. Bush, 123 F. Supp. 2d at 1316-17.

11. Motion, Bush v. Hillsborough Cty. Canvassing Bd., No. 3:00-cv-533 (N.D. Fla. Dec. 9,
2000), D.E. 25.

12. Temporary Restraining Order, id. (Dec. 9, 2000), D.E. 26; see Corrected Temporary
Restraining Order, id. (Dec. 12, 2000), D.E. 27.

2 Federal Judicial Center 8/27/2017



	Counting Federal Write-In Ballots Even If Election Officials Did Not Receive Absentee Ballot Applications
	Bush v. Hillsborough County Canvassing Board (Lacey A. Collier, N.D. Fla. 3:00-cv-533)

