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SEC. 204. VIRLIN ISLANES.

(@} IN GENERAL—The Presiden! shall ap-
point, by end with the advice and consent of
the Senate, one additional judge for the Dis-
trict Court of the Virgin Islands, who shall
hold office for a term of 10 years and until a
successor is chosen and qualified. unless
sooner removed by the President for cause.

(b} AMENDMENT TO ORGANIC AcT.—In order
Lo reflect Lhe change in the lotal number of
permanent judpeships authorized as ¢ result
of subsection fa) of Lhis section, section
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~2dta) of the Revised Orpanic Acl of the

Virgin Islands (68 Stat 506; 48 U.S.C.
1614ta)) i3 amended by stnking “two” and
inserting “three”,
SEC. 285. 4UTHORIZATION OF APPROPRIATIONS.
There are authorized to de appropricted
such sums as may be necessary to carry out
the provisions of this title, including such
sums as may be necessary lo provide appro-
priate space and facilities for the judictal
positions created by this title,
SEC. 206. EFFECTIVE DAYTE, :
This title shall take dfect on lhc date 0f
enactment af (his title,
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AMENDMENT NO. 3204
(Purpose: To amend title 28, United States

Code, to provide for civil justice expense

and delay reduction plans, authorize addi.

tional judicial positions for the courts of
appeals and distriet courts of the United

States, provide for the implementation of

certain recommendations of the Federal

Courts Study Commitiee, modify judicial

discipline and removal procedures, and for

other purposes}

Mr. BIDEN. Mr. President, on
behalf of myself and Senator THUR-
MOND, I send a substitute amendment
to the desk and ask for its immediate
consideration. .

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Benstor from Delaware {Mr, Bipen),
for himself and Mr. THURMOKD, Proposes an
amendment numbered 3204.

Mr. BIDEN. Mr. President, I ask
tnanimous consent that the reading of
the amendment be dispensed with.

The PRESIDING OFFICER. With-
out objectlion, it is so ordered.

{The text of the amendment is print-
ed in today's RECORD under “Amend-
ments Submitted.”)

Mr, KEENNEDY. Mr. President, art-
ists in America, as in every other coun-
try and civilization, have been the re-
corders and preservers of the national
spirit. The creative arts are an expres-
sion of the character of the country;
they mirror its accomplishments, warn
of its failings, and anticipate fits
future. As Xatherine Anne Porter
wrote in 1940:

The arts live continuously. They outlive
governments and creeds and societies, even
the very civilizations that produce them.
« .. They are what we find again when the
ruins are cleared away.

The bill which the Senate has ap-
proved today, the Visual Artists
Rights Act, will establish new protec-
tions for art and artists in America.
Under its provisions artists will have
the right to claim authorship of a
work when it is displayved, and to dis-
claim the work {f {t is mutiilated or al-
tered. In addition, the bill prohibits
the intentional mutilationn or grossly
negligent destruction of a work of
visual art.

Painters and sculptors deserve this
action, We are not talking about un-
earned benefits, but Jong overdue
rights. Visual artists create unique
works. If those works are mutilated or
destroyed, they are irreplaceable.

A companion bill has been approved
by voice vote in the House. ] commend
Congressman KASTENMEIER and Con-
gressman MaRkKEY for their diligence
and skill in bringing this legislation to
enactment. The bill has evolved as a
consensus approach to the legitimate
needs of painters and sculptors. Earli-
er concerns expressed by art dealers,
conservators, and museum profession-
als have been addressed so that there
r.‘a-mal&i ns no opposition to the legisla-

on. :

It is the product of exbensive hear.
fngs by the Subcommitte on Patents,
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Copyright and Trademarks. I am
debted to Senator DeCoxcing for )
help in providing & forum for the b
Expert witnesses were consulted in
aspects of the art community. It
clear that current law does not a«
quately protect either artists or th
works.

Although many other countr
around the world already guarant
these basic rights to artists, the Unit
States has been slow to embrace the
It is time for Congress to act and 1o
knowledyge America’s responsibility
its creative artists.

Qur sartists are the chroniclers a
guardians of an important part of ¢
national heritage. They express t
character of our country, and th
contribute immensely to ovr natiol
spirit. They descrve these modoest sa
guards for their creativity.

The PRESIDING OFFICER. 7
question is on agreeing to the ame;
meant of the Senator from Delaware.

The amendment (No. 3204) v
agreed to.

Mr. BIDEN. Mr. President, I
pleased that the Senate is about
pass comprehensive legislation ain
at improving our Federal courts. It
my hope that this legislation
make the courts s little more gffo
able, a little more efficient, and a lit
more accessible.

This legisiation has three pa
First, il contains a revised version
the civil justice reform bill that Se
tor Thurmond and I introduced ear]
this year. Second, it creates 85 n
Federal district court and circuit co
judgeships. Third, it contains
number of other reform proposals
improve the functioning of our ju
cizal system.

1 will not delve into all the details
this legislation today. The Judici:
Commitlee's report is extensive &
addresses, In particular, the aspects
the civil justice and judgeships legis
tion. As to title II1, Senator GRrRASsI
has submitted for the record a
tailed section-by-section analysis.

I will limit my comments today
the compromise with the House tl
this legislation reflects. I am entht
astic about the compromise we h:
reached, although, as with all comp
mises, some parts of the bill are 1
exactly to my liking. Over-all, thou,
I believe that the legislation is an
cellent compromise that warrants |
mediate passage and enactment.

Turning to title I, the Civil Just
Reform Act, the compromise refle
two fundamental objectives that
sought to accomplish when this leg
lation was introduced in January:
guiring every U.S. district court
convene a local advisory group, and
quiring every. district court to img
ment a civil justice expense and de
reduction plan.

1 am also pleased that the comp

- mise includes a provision that I h:

long believed is necessary: providing
the public statistics and informat
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on cases and motions that have been
pending for an inordinate amount of
time without decision. Section 476 ¢n-
sures that, for -the f{irst time, the
public will be allowed to learn which
cases have been pending for a lengthy
period of time and the identity of
judges and magistrates before whomn
those cases have been pending.

One issue on which there has been
much debate relates to thie contents of
the district court plans and, more spe-
cifically, the degree to which the legis-
jation should mandate the contents.
Wwhile I believe that the Senate bill Is
preferable to the House bill on this
point, we have reached an appropriale
compromise. The legislation now man-
dates that {he district courts consider
the six principles of litigation manage-
ment and cost and delay reduction
{hat we have specified. bul Jeaves
them the discretion to determine
whether or not to adopt the principles.

In addition, and importantly, a pilot
program is established that reguires 10
district courts to include the 6 princi-
ples in their plans. The legislation spe-
cifically requires that at least five of
the districts encompass mctropolitan
areas. It is my hope and expectation
that the judicial conference will select
these districts carefully and thought-
fully, &nd in full compliance with this
requirement that at least five metro-
politan areas will be included. I cer-
tainly hope and expect that some of
the Nation's larger cities-—New York,
Atlanta, Chicago. Philadelphia, Los
Angeles, for example—are included in
the pilot program so as not to frus-
trate the will of Congress in this re-
spect.

At the end of the pilotl period, an in-
dependent organization with expertise
in Federal court management will
evaluate the cffectiveness of the 6
principles and the degree to which
cosis and delays were reduced, com-
pare those results te thie impact on
costs and delays in 10 other districts,
and prepare a report. The judicial con-
ference shall then submit its own
report to Congress. If it recommends
tht additional districts be required Lo
include the six principles in their
plans, it must initiate proceedings
under the Rules Enabling Act to im-
plement that recommendation. If the
Judicial Conference does not recom-
mend expansion of the pilot program,
{t—and this is significant—must identi-
fy alternative, more effective cost and
delay reduction programs that should
be implemented and take steps to im-
plement such programs. Of course,
Congress can revisit this subject as
well, should we be dissatisfied with the
manner in which the Judicial Confer-
ence proceeds.

Within a set number of years, then,
this legislation insures that one of two
things will occur. Either the six princi-
ples of litigation manazement and cost
and delay reduction that Congress has
specified in this legislation will be part
of district court plans nationwide, or
some other program, that has been
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shown to be demonstrably better, will
be in place. One way or the other, the
situation is bound to improve. )

The bottom line is that we have,
through this legislation, set in motion
a sequence of action-enforcing events,
Over the long run. these eventis will
ensure that all courts, lawyers and liti-
gants confront the dual problems of
cost and delay and develop adeguate
means of reducing cost and dclay.

There is one other provision in the
civil justice bill offered foday on
which I would likerto comment. We
have amended the provision—scction
473(aX2XB)-—-requiring that trial dates
be set such that the trial is scheduled
to occur within 18 months by includ-
ing an ends of justice exception.

Frankly, I believe that the provision
in the bill reported by the Judiciary
Committiee provided adequate flexibil-
ity to respond to those cases in which
such a time frame was not feasible.
Nevertheless, I believe the compromise
language is acceptable. I would cau-
tion, however, that 1 hope that this
exception is not abused—I hope that
the exception does not swallow the
rule. It is our intention that the ends
of justice provison be limited to those
few cases in which setting a trial
within 18 months would indeed be in-
compatible with serving the ends of
justice.

In title II, the compromise bili cre-
ates 85 new judgeships. We have
added certain judgeships in the House
bill primarily to provide additional re-
sources to those districts hit hardest
by drug cases.

This bill. unlike other judgeship pro-
posals, ensures that the district courts
with the heaviest drug caseloads will

receive additional judgeships. By
doing so. this bill is a critical anti-
drug, anti-crime initiative. Quite

simply, we need this bill to ensure that
the courts can try more major drug
dealers, bring to justice the S&L
c¢rooks, and cope with the explosion of
violent crime in our country.

Mr, President, I would like to thank
several of my colleagues, without
whom passage of this bill would not
have been possible. On the Judiciary
Committee, Senator THURMOXD'S in-
valuable assistance and input on this
legislation since its inception was criti-
cal. Senators HerFLin and GRASSLEY,
the chairman and ranking member of
the Courts Subcommitiee, also con-
tributed greatly. Our colleagues in the
House—~Chairman Brooks, Congress-
man FisH. Congressman KASTENMEIER
and Congressman MoOORHEAD--demon-
strated once again that they are com-
mitted to improving the Federal court
system and the delivery of justice in
this country,

The staffs, too. plaved an integral
part in the development of this legisla-
tion. Terry Wooten, Mary Avera, and
Kevin McMahon of Senator THUR-
MOND'S staff deserve special thanks
and appreciation, as do Sam Gerdano
of Senator GrassLey's. staff, Winston
Lett and Scott Williams of Senator
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Herun's staff, and Jon Leibowitz of
Senator Konu's staff. On my own
staff, I would like to pay special trib-
ute to Ron Klain, Diana Huffminan,
Jelff Peck, Scott Schell, and Lisa
Meyer, whose unyielding commitment
to this legislation is obvious. My
former chief counsel, Mark Gitenstein,
also playved & critical role, starting
with the Brookings conferences at
which the legislation had its genesis.

Finally, 1 want to pay tribute to the
members of the Brookings confer-
ences, whose thoughtfulness, expertise
and cooperation have made civil jus-
tice reform a reality. They all deserve
a special note of thanks from anyone
devoted to ensuring the just, speedy
and inexpensive resolution of disputles
in our Federal courts: Debra Ballen:
KRobert Banks; Robert G. Begam;
Gideon Cashman: Alfred W. Cortese;
Susan Geztendanner.; Mark Gilen-
stein; Barry Goldstein; Jamie Gore-
lick; Marcia D. Greenberger: Patrick
Head; Deborah Hensler; W. Michacl
House: Shirley Hufstedler; Kenneth
Kay: Gene Kimmelman; Norman Kri-
vosha; Leo Levin; Carl D. Liggio;
Robert E. Litan: Frank McFadden;
Francis McGovern; Stephen D. Mid-
dlebrook; Edward Muller; Robert M.
Osgood; Alan Parker; Richard Paul:
Judyth Pendell; John A. Pendergrass;
George Priest; Charles B. Renfrew;
Tony Roisman;, John F. Schmutz;
Christopher Schroeder; Bill Wagner;
and Diana Wood.

Mr. President, what we have here is
the product of a great deal of time,
effort, and travail. It is a bill to reform
the civil justice system which is very
controversial and, after a great deal of
time, hearings, c¢ompromise and
consulation with both the House and
the Senale, it has finally been agreed
upon.

But even more important, Mr. Presi-
dent, there is the anomaly of & Denio-
cratic chairman of the Judiciary Com-
mittee rising to propose that the Presi-
dent of the United States, a Republi-
can, appoint 85 new judges.

If past is prolog, they will all be Re-
publican judges. Notwithstanding
that, Mr. President, we on the Demo
cratic side feel it very important thal
the number of judges in this country
be expanded to meet the increasec
workload, a great deal of which Is 3
consequence of the iIncreased drug
problem in the United States of Amer
ica.

So, Mr. President, the judicial con
ference has suggested over 70-som
judges. We have moved that to 85 b
accommodate additional needs aroun
the country. This has been worked ou
with the House of Representative:
with the chairman of the Judiciar
Committee on that side and others.

So, Mr. President, I now yield tom
colleague from South Carolina, if h
wises to speak to this issue.

Mr. THURMOND. Mr. President,
am in accord with the request made b
the distinguished chairman of th
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commiti=e. The Judicial Conference
nas recommetxied these judges are
badly needed, and 1 am in favor of the
bill providing for them.

Today we are considering S. 2648, a
bill to provide for civil justice expense
and delay reduction plans and to au-
thorize the creation of sdditional Fed-
eral judgeships. Originally introduced
by Senator Bipen and mysell as S.
2921, the Civil Justice Reform Act, we
are today offering a substitute version
of the bill which incorporates the sug-
gcstions made by many to modif{y and
improve the initial proposal.

The goal of this legislation is very
laudable. This bill is intended to in-
crease the administrative efficiency of
the cifil litigation process in the Fed-
eral courts and reduce litigation costs.
Over the past several years, the work-
Joad of the Federal court system lhas
increased dramatically. Currently,
tiiere is a feeling among many mem-
bers of the bench and bar that civil
litigation in the Federzal! court system
is much Loo costly and takes far too
long to resolve disputes.

The recognition of delay and cost
concerns has been affirmed by the
House of Representatives. On Septem-
ber 12, 1990, the House passed two sep-
arate bills addressing civil justice
reform and the creation of additional
Federal judgeships.

Based upon these concerns, the leg-
islation we are considering today em-
hodies principles from which each in-
dividual Federal district will develop
their own plan for creating greater ef-
ficiencies in the civil litigation process.

Generally, under the modified provi-
sions of title I contained in this substi-
tute, 2 civil justice delay and expense
reduction plan should be implemented
for each district of the United States.
The purpose of the plan is to simplify
adjudication on the merits, monitor
discovery, and improve the overall
management of the litigation process.
Implementation of the plan should
rasult in a just, speedy, and inexpen-
sive resolution of disputes.

While title 1 addresses judicial
reform, title II provides the necessary
judicial manpower to carry out these
reforms. It is appropriate to consider
the procedural changes in title I which
will reduce the costs and delays con-
fronted by those who seek to resolve
their disputes through the civil litiga-
tion system within the Federal courts.
However, any attempt to reform the
civil justice system is futile without
providing adequate manpower. .

Title 1I of S. 2648 creates 85 addi-
tional Federal judgeships. Recently
enacted drug and crime legislation in-
creased the caseload of many judges
across the country. As a result of the
needs of the judiciary from the per-
spective of increased drug- and crime-
related prosecution and its impact on
the Federal docket, I believe more
judgeships are vitally important. The
Judicial Conference made recommen-
dations to reflect its assessment of
where Judicial manpower should be

CONGRESSIONAL RECORD — SENATE

placed. We have made every effort to
asccommodate these recommendations
and embody them fn this subslitute
proposal. The result is 8 provision to
create additional Federal judgeships
which will address the current de-
mands on the judiciary and the needs
of the citizens of this Nation,

In closing, S. 2648 will create the
necessary judgeships and increase the
administrative efficiency of the civil
litigation process. For the above rea-
sons, I support S. 2648 and urge its
passage by this body,

Mr. KOHL. Mr. President, 1 am
pleased to support S. 2648, the Judicial
Iwmprovements Act of 1990. As amend-
ed, this bill will make a number of sig-
nificant improvements in our civil jus-
tice system, add scores of crucially
needed Federal judges. and enhance
our protections for intellectual proper-
ty. I want to extend my congratula-
tions to Chairman Biper for the fine
job he did in finding the common in-
terests among groups and Mcembers
who are often at cross-purposes.

I would Hke to speak bricfly about
my section, titie IV, which will help
develop and implement needed modifi-
cations to the judicial discipline and
impeachment process. Much of the
credit for this title should go to Bos
KASTERMEIER, the dean of the Wiscon-
sin delegation and chairman of the
Courts Subcommittee, who introduced
identical legislation in the House.

The first section of title IV would
improve the method of filing and in-
vestigating complaints against Federal
judges. I think a recent exaimple dem-
onstrates some of the problems with
the existing system. After Federzl
Judge Harry Claiborne was convicted
of tax fraud, he continued to collect
his judicial salary even in prison. The
House could not initiate impeachment
proceedings because the chief circuit
judge had not made a proper recom-
mendation. The chief judge could not
act until he had received a formal
complaint. As a result, the Senate did
not vote to remove Judge Claiborne
until 2 years after his criminal trisl.
Similarly, it took more than 3! years
after Judge Walter Nixon's criminal
conviction for us to complete his im-
peachment trial.

My provision will prevent such situa-
tions from occurring in the f{uture.
Under this proposal, when a judge has
been convicted of a felony and has ex-
hausted all direct appeals, the Judicial
Conference may immediately transmit
a recommendation of impeachment to
the House. This would dispense with
the requirement of an additional
lengthy investigation by the circuit's
special committee of judges. And In
cases where there has been no convic-
tion, the chief circuit judge may initi-
ate & complaint of his own volition, so
that there will be no unreasonable
delay in commencing an investigation.

Neither of these proposed changes
endangers the independence of the ju-
diciary. On the contrary, by allowing
more efficient action in the clearest
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cases of judicial abuse, this provlsi
should enhance people’s faith in o
judges and in our legal system.

The second section of title IV wou
create a blue-ribbon commission
study and report on possible chang
in the Iimpcachment structure. Lz
yer, I served on the panel consideri
the removal from office of Jud
Walter Nixon. That experien
brought homne to me the importar
of the Senate's constitutional role h
thorough and fair impeachment pri
ess. But 1 also learned first hand
some of the problems with the syste

Judicial impeachment has recen
become so cumbersome and unwiel
that it adequately serves neither t
Secnale nor the accused. Two hundr
years ago it was possible for every Se
ator 1o hear all the arguments and ¢
termine the credibility of the w
nesses in every impcachment ca
Today. there are 100 Senators and
full schedule of pending legistative .
tions. For the fuli Senate to listen
dozens of witnesses would require
to suspend pressing legislative bu
ness for weeks, or even months. The
fore, we are forced to handle impeas
ments just as we do all other issue
through committees. But by treati
impeachinent like other issues, we :
asking the entire Senate to dec
guilt or innocence based on the reco
mendations of a 12-member panel a
a few days of summarized argumer
I know many Senators—particuja
those who have served on impea
ment commiitees—find this opt
practicable but not entirely satisf
tory.

At the same time, some have argu
that the existing process is unfair
the accused judge. In their view, t
defendant should be able to make
case to each individual who will dec
his fate—ultimately, that is 100 Se
tors. Instead. accerding to thls vi
point, we have dclegated the task
ever smaller bodies—a judicial comn
tee for the complaint, a House s
committee for the impeachment a
cles. and 2 Senate panel for the
dict. While 1 believe that the curn
approach is constitutional, we m
consider some¢ changes.

The Commission created by t
measure would examine the curr
impeachment process and suge
modifications. Commission memb
will be appointed by the President,
Chief Justice, and leaders of
House and Senate. On the basis
hearings and other expert assistar
the Commission will release a n
binding report within 1 year of its {
meeting. The Commission’s propos
could include legislation, adminis!
tive, or constitutional reforms !
should provide momentum for stre;
lining the process of removing art
I1I judges.

Over the years, many of my .
leagues have proposed changes in t
judges are removed from office. In
96th Congress, for example, Sens
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DeCONCINT proposed a special court to
evaluate complaints and recommend
ible disciplinary actions. In the
09t Congress, Senator THURMOND in-
troduced a constiiutional amendment
that would automatically remove a
judge from office upon conviction for
a felony. And in the current Congress,
Senator HEFLIN introduced a constitu-
tional amendment that would author-
izc Congress to address judicial disci-
pline through legislation. Ultimately,
we did not move on any of the propos-
als, though each has merit. But with
the support of a bipartisan blue-ribbon
commission, Congress might finally
take the necessary sicps to reform the
impeachment process and preserve the
integrity of our life-tenured judiciary.
Mr.*President, 8. 2648 inciudes many
worthwhile components to make our
legal system function more efficiently
and more fairly. The new judgeships
should reduce the backlog of cases in
the Federal courts and the civil justice
reform provisions will help ensure
that the quality of justice is not
strained by the quantity of demands. I
am pleased to have contributed to this
legislation, and 1 look forward to it
soon becoming law,

Mr. HATCH. Mr. President. I am
pleased to join with my colleagues in
the passage of S. 2648, dealing with
civil justice reform. Thizs bill creates £5
new Federal judgeships. This willgo a
long way to expediting both criminal
and civil cases in the Federal system. I
commend Chairman BipeN and Sena-
tor THUrRMOND for their work on this
matter. Chairman BIDEN has recog-
nized the dire need for new judgeships
znd has acted with statesmanship and
skill in seeking this necessary increase.

This bill also contains the Computer
Software Rental Amendments Act,
which I introduced as S. 198. We have
spent over 3 years attempting to move
this important legislation.

The computer software industry, is a
dynamic and blossoming source of
growth for our Nation's economy. Yet
today it is threatened by an emerging
software rental industry which would
make it possible for software users to
make illegal copies; creating the po-
tential for lost sales and the subse-
quent collapse of the software indus-
try. This practice, if it is allowed to
continue, will be devastating, and one
of the brightest stars of the modern
U.S. economy will be extinguished in
its infancy.

The overwhelming rationale for
renting a computer program is to
make an unauthorized copy. Computer
software cannot be enjoyed for an eve-
ning's entertainment and then re-
turned. To have meaning to a user, the
software packages require mastery of
complex user manuals, often running
hundreds of pages in length. Even
after a user has mastered the use of &
program, it has little value until he or
she adds his or her own data base to
the program. The functions of learn-
ing how to use & program and utilizing
it in connection with one's own data
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base cannot be accomplished in the
few hours or days available under a
rental arrangement without copying
the program and displacing a legiti-
mate sale of the program.

The provision which we are voting
on today provides software protection
by prohibiting the rental of computer
software unless authorized by the
copyright owner. This portion of this
legislative package has been the sub-
Ject of extensive hearings and lengthy
negoliations. I belicve that it is a
worthwhile change in the law.

ADDITIONAL FEDERAL JUDGESHIPS

Mr. DOMENICI Mr. President, I am
pleased that the bill now before the
Senale will authorize the appointment
of an additional Federal judge in New
Mexico and two new jfudges on the
Tenth Circuit Court of Appeals.

New Mexico, like other States along
the southwest border, has seen a dra-
maltic increase in drug-related ¢rime in
recent years. As a result, the number
of felony filings per Federal judege in
New Mexico increased 57 percent be-
tween 1984 and 1989, and is now twice
the national average. Twenty-four per-
cent of all criminal felony cases filed
in 1989 svere drug offenses.

The number of pending cases in the
district increased 32 percent between
1984 and 1989 to 2,159. Our judges are
doing their best to clear off this back.
log, as evidenced by the fact that New
Mexico—with an average of 70 trials
per judge—is now ranked second in the
country in the number of trials per
judge.

This bill adopts the recommendation
of the Judicial Conference that an ad-
ditional Federal judgeship be created
in New Mexico and that two judges be
added to the Tenth Circuit Court of
Appeals, which s the Federal appeals
court that handles cases from New
Mexico.

These judges are much needed to
help clear the backlog of cases in New
Mexico caused by the drug epidemic. I
am pleased that the Senate is acting to
create these positions, and I urge all
Senators to support this bill.

Mr. GRAHAM. Mr, President, over
the last few years Congress has
stepped up its war on crime by provid-
ing additional resources to Federal,
State, and local law enforcement, and
passing tough new prosecutoral and
sentencing measures.

However, we have overlooked the
needs of a key player in the war on
crime—the Federal judiciary.

While Congress has authorized in-
creases in the number of FBI agents,
DEA agents, border patrol officers,
and Federal prosecutors, little corol-
lary action has been taken to enable
the judiciary to handle the rising case-
load.

For example, Mr. President, the
middie district of Florida has experi-
enced a 30-percent increase in civil
cases and a 55-percent increase in
criminal cases over the last 8 years.

In the last year alone, the criminal
caseload Increased by 15 percent.
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However, there have been no new
judgeships authorized in the middle
district since 1982.

In fact, Congress has not provided
for any additional Fedcral judgeships
in the Nation since 1984.

‘The northern district of Florida has
one of the busiest trial dockets in the
Nation.

Judges in this district completed 71
trials per judge over a 12-month
period when the national average for
that same time was 35 trials,

With the addition of five new DEA
and customs offices in the northern
district, and with added personncel in
the 1.8, Attorney’s Office, there will
continue to be an increase in the
criminal litigation caseload.

Florida is additionally burdened by
the slow speed at which judicial vacan-
cies are filled.

Two seats on the bench are current-
1y vacant. and other vacancies are €x-
pected with retirements and eleva-
tions.

The result of increasing caseloads
without increasing capacity to handie
these cases is that justice is delayed.
Justice delayed, Mr. President, is jus-
tice denied.

Every effort we make to improve ap-
prehension and prosecution of crimi-
nals will be negated if the judiciary is
i1l equipped to process those cases.

I am proud to be a cosponsor of this
bill and I strongly encourage my col.
leagues to move quickly in passing this
much-needed legislation,

Mr. GRASSLEY. Mr. President, 1
am pleased to support the Judicial Irn-
provements Act of 1980—a most iin-
portant and badly needed court
reform package. I commend the chair-
man of the committee and Senator
THURMOND, and their staff for their
hard work to this point.

1 particularly thank Chairman
BipeN for being responsive to the legit-
mate concerns of Federal district
judges around the country with re-
spect to the title on civil case manage-
ment. Mr. President, I know that Fed-
eral judges in lowa were especially
concerned about the initial version of
title I. These judges, like many others,
do a fine job keeping their dockets
current, and thus resisted the idea
that Washington would seek to micro-
manage case management. The judges
have a point, Mr. President. After all,
& Congress that cannot perform its
ouwn constitutional obligations with re.
spect to the Federal budget ought not
to presume to tell another branch how
to do its business. I am grateful tha!
our chairman has worked out an &c
commodation that preserves a critica
level of judicial automony.

With respect, to the addition of nes
Judges in title I, this is a long overdu
action to enhance the ability of th
third branch to simply keep up wit
current backbreaking caseloads. W
have not had s judgeship authoriz

_ tion since 1984. Again, I thank t



S 17578

chairman and ranking member for
their efforts on this provision.

Mr. President, I am pleased that we
are also adding a title 1II to this im-
portant court reform package. This
title consists of a number of noncon-
troversial and somewhat technical rec-
ommendations of the Federal Courts
Study Committee.

As you know, Mr. President, this
past April, a bluec-ribbon panel of
Judges, lawyers and members of Con-
gress--authorized by Public Law 100-
702, and appointed by the Chief Jus-
tice—proposed more than 100 changes
in the administraetion and operation of
the Federal court system. The study
was historic: The work of the Pederal
Courts Study Commiltee represcnted
the niost comprehcnsive examination
of the Federal courts sinze the passage
of the Judiciary Act of 1789.

During the course of its work, the
study cominittee sclicited and received
comments from hundreds of individ-
uals and organizations. Public hear-
{rigs were held early in the process to
identify the sreas of study. Alter a
number of tentative recommendations
were developed, the study committee
I:eld a second round of public hearings
zround the country.

Along with my colleague Senator
HerLry, the chairman of the Subcom-
mitiee on Courts, I was privileged to
serve on the study committee. Qur
final repert represented the culmina-
tion of 15 months of work, under the
direction and able leadership of Judgze
Joseph ¥. Weis, Jr. of the Third Cir-
cuit Court of Appeals. Others on the
study committee included J. Vincent
Aprile, 11, the general counsel of the
Department of Public Advocacy in the
Ktate of Kentucky, the Honorable
Jose A, Cabranes, & distict court fudge
from Connecticut, the FHonorable
Keith M. Callow, the Chief Justice of
the Supreme Court of the State of
Washington, the Hon. Levin H, Camp-
bell, a judge on the U.S. Court of Ap-
peals for the Second Circuit, the Hon.
Edwerd S8.G. Dennis, Jr., the then-as-
sistant attorney general for the Crimi-
nal Division of the U.8S. Department of
Justice, Morris Harrell, & prominent
lawyer in private practice in Dallas,
TX, the Hon. RoserT KASTENMEIER,
chairman of the House Judiciary Sub-
convniliee on  Courts, Intellectual
Property ard the Administration of
Justice, the Hon. Judith Keep, a Dis-
trict Court judge from California, Rex
E. Iee. the president of Bringham
Young University and former soiicitor
generzl, the Hon. Carlos Moorhead,
ranking member of the House Judici-
ary Subcommittee on Courts, Diana
Gribbon Motz, a prominent lawyer
from Baltimore, MD, and the Hon.
Richard A. Posner, a judge on the U.S.
Coiurt of Appeals for the Seventh Cir-
cuit,

A principal focus of the study com-
mittee was on institutional and proce-
dural change, rather than substantive
law reform. Some of the recommenda-
tions—such as the abolition of diversi-

CONGRESSIONAL RECORD — SENATE

ty jurisdiction and the repeal of man-
datory minimum criminal sentences—
do represent major changes in the law,
and will require more study by Con-
gress. The changes proposed by this
amendment today, however, represent
only those consensus iteins that en-
joyed unanimous support among study
committee members. Taken individual-
iy, these changes azre quite modest.

Collectively, 1 believe these changes

will substantially improve the adminis-

tration of justice In the Federal
system.

I thank the chairman of the Judici-
ary Committee, Senator Broew, for
being willing to consider this package
of amendinents as a compliment to
titles I and II of S. 2648. Each of these
titles, in their separaie ways, will help
the judiciary betiter serve the public
by reducing costs and delays in litiga-
tion, by increasing resources so that
courts can better cope with burden-
some caseloads, and by improving the
efficiency and fairness of Federal
court procedures,

I would slso like to thank the many
siaff people who worked for months
on this amendment, particularly
Samuel Cerdano, my chief counsel,
Winston Lett and Scott Williams with
Senator HerLIR, Jeff Peck and Scott
Schell with Senator BineN, and Tony
Coe with the Office of Scenate Legisla-
tive Counsel. I am also grateful for the
techniczl advice provided by the Ad-
ministrative Qifice of the U.S. Courts,

I ask unanimecus consent that & more
detailed section-by-section analysis of
title III be printed in the Recozn.

There being no objection, the analy-
sis was ordered to be printed in the
RECORD, as follows:

Trre III-IMPLEMENTATION OF THE FEDERAL
Couvrts StTUny CONMITTEE RECOMMENDA-
TIONS

SECTTON-ET-SECTION ANALYSIS

Silection 301 states the short title of this
title.

Section 302 requests that the Federal Ju-
dicial Center study and report back to Con-
gress by 1992 on the number and frequency
of unresoived intercircuit conflicts.

As the Federal Courts Study Committee
pointed out in its report,

“As recently as 1950, the Suprerme Court
raviewed approximately 3 percent of all fed-
era]l appeals. That proportion has dropped
precipitously to less than 1 percent, and will
continue to drop as the total ruunber of ap-
peels rises. The Supreme Court handles
roughly 150 or fewer cases annually (znd
that number may be dropping). approxi-
mately 75 percent come from the federal
courts of appeals. This figures has remaincd
constant for some time, with little prospect
for expansion. We are not persuaded that
the Court could increase its oulput, given
the difficulty of the cases that the Court
Lears,

“Although the Court sits at the apex of
the state and federal systems, theoretically
to harmonize the federal law coming from
both, the Court has long since given up
gramting certiorart in every case involving
an intercircult conflict. Thus, a federal stat-
ute may menan one thing in one area of the
country and something quite different else-
where—and this difference may never be
settled. Some conflicts, of course, may have
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the redeeming fecature, especially in the
stitutional ares, of helping to develop
doctrine and insight. Other conflicis
repid resolution. Conflicts over some p
dural rules and lsw affecting actors in
one circuit at a thme may have a negli,
effect. A federal judicial system, how
must be able within a reasonable tim
provide a nationally binding constructic
these acts of Congress needing 8 single,
fird construction in order Lo serve their
pose.

It appears from academic analyses
the Supreme Court in 1988 refused re
to roughly sixty to eighty “direct” inte
cuit conflicis presented to it by pelition
coertiorari. This number does not inc
cases involving fcss direet conflicts (e.s.,
damentally inconsistent approaches (o
saine issuel. Not all these sixty W ef
conflicts, however, are neccssarily “tnt
able.” to use g commuonly applied ediecti

The Federal Coturts Study Commitiee
ommendded that these eonfiicts be anal;
to delermine, as objectively as we can, U
that are intolerable end yot, for what
rezson, sre unlikely to be resolved by
Supreme Court.

Commeantators have sugyested various
teria for identifying “intolerable™ conf?
For example, does the conflict:

Impose economic costs or other ham
mujti-circuit actors, such as firms enga
in maritirme and interstate commerce?

Encourage forum shopping among
cuits, especially since venue is frequer
availablie to litigants in difierent forz?

Create unlairness to litigants in differ
circuits—for example, by sllowing fede
benefits in one circuit that are denied e
where?

Encourage “non-acquiescence” by fede
sdminisirative gzencies. by forcing themw
choose between the uniform sdministrat
of statutory schemes and obedience to
different holdings of courts in different
gions?

Section 302 is not Intended to prescrib
rigid research schiene for the FJC to foll
Indeed, the detzils of the study are inien
to be left to the sound discretion of
Board of the FJC. Nor does Section 302
ticipate any particular resull from the FS
analysis.

Section 302, in subsection (¢), elso so
the FJC's analysis and report to Congr
within two years on a range of structural
ternatives for the Fedecal Courts of .
peals. The Federal Courts Study Commit
studied various structural glternatives, wi
out endorsing any particular approach.
with subsection (a), this provision is not
tended to suggest that the FJC will neec
undertake massive, original resew
Rather, it conternplates that, for exam]
the existing liternture on structural alter
tives will be canvassed and enalyzed for
benefit of Congress.

Section 303 would amend Title 28 to
vide, in effect, that the appointment of
active Federal judge to the position of
rector of the Federal Judicial Center, Dir
tor of the Acdministrative Office of !
United States Courts, or Administrative
sistant to the Chief Justice will create 2
cancy in the courts on which the judge
sitting and, if the judge subsequently
turns to the court &s an active judge, |
pext judicial vacancy on the court will.
be filled. . :

‘The purpose of this section is to ence
age nctive judges Lo seek to serve in th
important Judicial Branch sdminis{raf
positions without penalizing the court fr
which they come or prejudicing their opg
tunity to return to active service as & juc
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Section 304 amends 28 UB.C. 152(a) W
permit & bankruptey judge whose 14-year
term of appointment has expired to contin-
ue to serve until a successor has been ap-
pointed. The provision includes a 180-day
timitation on such extended service and is
subjeet Lo the approval of the judicial coun-
cil of the eircuit.

Allowing & bankruptlcey judge to scrve up
to 180 days after the judge's term of ap-
pointment has expired will provide invalu-
able assistance when the appointment of &
successor Is delayed. At present, the only as-
sistance available during such & “gap”
period is from visiting judges or retired
bankruptey judges recalled to active service,
Because bankruptcy filings have increascd
rapidly across most of the country in recent
years, visiting judges and recall judges are
not available for all of the districts which
need assistance.

Secton 305 would permit, but not require,
the judicial counclls of two or more circuits
to establish a joint bankruptey panel if au-
thorized by the Judicial Conference of the
United States. This would allow small cir-
cuils (such as the First Circuit) to form
multi-circuit bankruptcy appellate panels.
(BAP).

The Federal Courts Study Committee rec-
ommended that Congress require each cir-
cuit to establish BAPs, with an “opt-out”
provision, as well as authorize small circuits
to create multicircuit BAPs. The Study
Committee was Impressed with the experi-
ence of the Ninth Circuit BAP, which dis-
posed of 02 appeals in 1987 and 664 in 1988,
reducing the workload of both district and
appellate courts. The Ninth Circuit BAP re-
ceived favorable reviews from both bench
and bar. It is expected that BAPs foster ex-
pertise and increase the morale of bank-
ruptey judges, in part by offering them an
opportunity for appellate work. Section 305
is intended to be & modest first step, short
of mandating BAPs, 80 as to encourage fur-
ther experimentation with BAPs.

Section 306 provides a new retirement
system for judges of the U.8. Claims Court,
generally mod.ied afier the system in place
for judges of the U.S. Tax Court. This sec-
tion solves a scrious problem In the Claims
Court: the apparent lack of independenze of
the judges.

‘This seriously undermines the ability of
the court to be seen ss an impartial decider
between the government and the taxpayer,
the contractor, the Indian tribe, govern-
ment employees or patent holders. The in-
dependence problem is created by the fact
that the judges livelihood is dependent
upon reappointment by the defendant's rep-
resentative. Under the current retirement
system, most claims court judges are not eli-
glble for any retirement at the time their
term ends. Unlike bankruptcy judges snd
magistrates whose appointment is made by
the judiciary. Article I judges are appointed
by the President through the Department
of Justice. Also, unlike the bankruptey
judges and magistrates whose independence
is not threatened by the judicial appoint-
ment process, Article I judges might weli be
reluctant to rule against an executive
branch that holds their future livelihood in
its hands,

Currently, all United States Claims Court
judges have a fifteen-year term, with no
possibility of recall or pension until they are
eligible for retirement, generally at age
sixty-flve. Some may not even be eligible for
any significant pension at age sixty-five be-
cause of a lack of prior government service.
There are only two realistic options avail-
able to a judge who will not be sixty-five
when that judge’s term ends (a majority of
judges now serving on the court).
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The judge must either seek reappoint-
ment from the President through the Jus-
tice Department or seek employment &8s &
litigating attorney. The Justice Department
is the defendant’s representative in all suits
pending before Claims Court judges. The
most likely source of litigation employment
ts with firms that appear before the court
on behalf of plaintiffs. A judge's secking
employment through either is unseemiy and
may at least appear to threaten the Claims
Court judges’ independence.

Since 1969, the judges of the United
Stlates Tax Court have becn provided with
both judicial indepcndence and adqutate job
security through their reappointment and
retirement provisions, 26 US.C. 7443(c),
T44T(b)({). Prior to the expiration of a Tax
Court judge's fifteen-year term, that judge
will advise the President of a desire to be
reappointed. A judge not reappointed be-
comes a senior judge of the Tax Court and
immediately receives retirement pay. The
Congress, in creating the most recent Arti-
cle I court, the United States Court of Vet-
erans Appeals, instituted almost identical
reappeointment and retirement provisions
for that court as exist for the United States
Tax Court. See 38 U.S.C. 4095-97.

The purpose of Section 306 then, is to
generally conform the reappointment and
retirement provisions of the Claims Court
to that now in place at the Tax Court.

Under this section. the President can
ensure continued judicial service by reap-
pointment. If this does not occur, however,
the judge who is willing to serve (and who
seeks reappolntment but is denied) receives
his or her full salary. In return, the Claims
Courts benefits from the continued service
of the fudge as & senior judge for life, or as
long as that judge retalns his or her full
salary. Section 306 also eliminates the
threat to the system's independence created
by having judges who can be terminated by
one party to its cases. Finally, the section
sharply restricts what the judges can do
outside of being senior judges. In the Tax
Court, this system has led to a general trend
of reappointment and has provided an
active corps «i senior judges to expedite the
handling of cases.

Generally here is how the section would
operate: if & Claims Court judge seeks reap-
peintment by the President but is not reap-
pointed, the judge then becomes & Senior
Judge of the Claims Court. Senior Judges
are subject to compulsory recall by the
Chief Judge for up to 80 calendar days per
year and voluntary recall for unlimited
time. If a Senior Judge does not perform
mandatory recall service, the full annuity
for that year is forfeited. Senior Judges are
sharply restricted in the work they may un-
derake while not on recall service.

They may not assist in making any civil
claim agalnst the United States. Violation of
this restriction will result in a permanent
forfeiture of their annuities and possible
criminal penalties under 28 U.S.C. 454. A
person serving as a Senlor Judge under the
age of 65 does not have an option provided
to those judges over 65 of {reezing the annu-
ity then paid and avoiding further mandato-
ry recall and outside employment restric-
tions.

Bection 306 creates & new 28 U.S.C. 178.
Subsection (a), pertalning to normal retire-
ment based on age and years of service,
tracks the portion of 26 U.S8.C. 7447 applica-
ble to Tax Court Judges permitting retire.
ment under the “Rule of 80" after age 65
and upon 1$ years of service.

Subsection (b) pertains to retirement
upon fsilure of reappoiniment and tracks
the provisions of 28 U.S.C. 1447 applicable
to Tax Court judges. It provides that a
judge must serve at least one full term and
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seck reappointment by timely notice to
President in order to be eligible for an an
ity upon failure of reappointment,

Subsection (¢), pertaining to retirement
removal from office by reason of physica
mental disabllity, tracks & similar provis
in 26 U.8.C. 7447 for Tax Court judges. 1
amount ¢f the annuity will be based
whether the judge served 10 years or |
but in no casc less than five years.

Subsection (d) provides that judges v
retire on the basis of age and years of s
ice and upon failure of reappointm
would, without age limitation, be subject
compulsory recall for up to 80 days per yt
‘This requirement matches the current 7
Court provislons.

Subsection (e) provides that a reti
judge shall be designated ““senior judge™ 1
shall not be counted as a judge of the co
for purposes of the number of authori
regulator active fudgeships. This track
similar provision in 28 U.8.C. 7447 appl
ble to the Tex Court.

Subsection ({) provides that an eligi
judge must elect into the new retirem
system by notifying the Administrat
Office of the United States Courts and t|
election of an annuity under the new syst
precludes any other federal annuity.

Subsection (g) pertains to calculation
service on which an annuity would be bas
It provides that only prior service as a ju¢
of the Claims Court or as a commissioner
the Court of Claims may be included in
calcuiation. This corresponds preciscly
the creditable service provisions applica
to Tax Court judges.

Subsection (h) provides that the time g
manner for making annuity payments v
be the same as for a judge in active servi
These provisions track & similar provislon
28 U.8.C. 7447 pertaining to the Tax Cot

Subsection (1) provides for payments fr
8 judge's annuity to a former spouse
family member pursuant to court dec
upon notice to the Director of the Admir
trative Office of the U.S. Courts.

Subsection (J) pertains to permanent 2
temporary forfeiture of annuities in cert:
circumstances. Tracking a related provisi
in 28 U.S.C. 7447 applicable to retired T
Court judges, it provides that there shall
permanent forfeiture if a retired judge,
the practice of law, represents a client
making any civil claim against the Unil
States provided that upon advance electi
and notice such retlred judge could av
total forfeiture and instead {reeze his any
ity st its level immediately prior to rep
senting 8 claimant against the Uni
States. This subsection also provides fo
one-year forfeiture if 8 retired judge falls
render required judicial services when cal
upon by the chief judge. This subsect!
also provides for a temporary forfeiture
the case of a retired judge who accepts ¢o
pensation for other federal governm¢
service,

Subsection (k) is & housekeeping provisi
detailing the manner and effect of revoki
an election to receive an annuity under t
new system. .

Subsection (I} contains & housckeepi
provision pertaining to funding and m
agement of the retirement fund (“Clai
Court Judges Retirement Fund') Ir
which annuities under the new syst
would be paid.

Subsection (b} of Section 306 pertains
judicial survivors, annuities. It makes 1
Judiclal Survivors Annuity Plan set forth
28 U.S.C. 376 applicable to Claims Co!
judges and is thus analogus to 26 US
7448 for Tax Court judges.

Subsectlon (¢) of Section 306 pertains
the Civil Bervice Retirement System 3
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would apply to judges who, for whatever
reason, prefer to remain under Civil Serviee
rather than elect the new retirement
svstern. [ would specifically provide for en-
hanced civll service (vesting at 2% percent
yesr year) in exchange for & higher contri-
bution rate. Some Claims Court judges with
long federal service may prefer (0 retire at
sn earlicr age under the Civil Service
system without a restriction on Che practioe
of iaw and could take advantage of these

provisions which also apply to bankruptcy.

judges and magistrates. See 5 US.C. B339%n).
A judpe who chose L relire under the Civil
Service System rather than under the pro-
poscd new retiremaent system would receive
a smaller annbity with a resulting savings w
the Treasury.

Subsection (d) of Scction 306 periaining to
participation in the Thrift Savings Plan is
verbatim with language included in the re-
cently enacted bankrupicy judge retirement
legisYation and participation in the plan has
specifically been provided for the Article 11
Jadiciary. See 5 U.S.C. 8440a.

The Thrift Savings Plan is currcnutly avail-
able to Claims Court judgces and is partici-
prated In by most of them. Without subsee-
tion (d), & Claiins Court judge who elected
the new retirement system would no longer
be cligible to participate in the Thrift Sav.
ings Plan. As a result, Claims Courl judges
would be losing an opportunily currently
available to them. Participation in the
‘Thrift Savings Plan pursuant to the subsec-
tion (d) provisions would involve no match-
i.1g contribution by the Government.

Subsection te) of Section 306 would make
& number of technical and conforming
amendments consistent with the purposes
of section 306,

Subsection () of Section 306 provides that
these new retirement provisions zpply to gll
active and senior judges in active service as
of the date of enactment of the Judicial Im-
provements Actl of 1820,

Mr. President, I shouid note here that the
Federal Courts Study Committee also rec-
ommended that a similar reappointment
and retirement provision be ’neluded for
judzes of the U.S. Court of sfilitary Ap-
peals, Judges of this Article T court appear
to face stmilar threats to their judicial inde.
pendence. The U.S., through the Depart-
ment of Defense and Its military depart.
ments, is the prosecuting authority in all
cases before the Court of Military Appeals.
Judges of the Court must seek reappoint.
ment from the President through the De-
fense Department.

Because of an objection from the Armed
Bervices Commitiee, however, no provision
for these judges is included In this amend-
ment.

Section 307 modifies 28 U.8.C. 601 which
now states that the Supreme Courl shall ap-
point the Director and Depiity Director of
the Administrative Office, to instead pro-
vide that the Chief Justice shall make the
appointment after consulting with the Judi-
cial Conference of the United States.

The Chief Justice is the only member of
the Supreme Court with official administra.
tive duties regarding the courts of appeals
and district courts and, of course the Chief
Justice is the titular head of the Judicial
Branch snd Chairman of the Judicial Con-
ference of the United States.

In these capacities, he works on a daily
basis with the Director of the Administea-
tive Office and has an obvious substantial
fnterest in naming a qualified person to fill
this major judicial branch position.

By giving the sppointment suthority spe
cifically to the Chief Justice, the law will be

modifled to reflect actual practice and re- -

sponsibility. By including a requirement
that the election be made after consulting
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with the Judicial Conflerence, the law wil}
also reflect In large part present practice
and recognize the greal interest that the
Conference has in who becomes the District
and Deputy Director of the Administrative
Office.

Section 308¢a) amends 28 U.S.C. 636(cK2)
to permit judpes and magistrates o sdvise
civil litigants of the oplion to consent o
trial by & magistrate.

Under present provisions, judicial officers
may not attempl (o persuade or induce any
party to consent to reference of a civil
matier 1o & magistrate. Many judges refrain
entirely from even mentioning o partics
the option of consent (o civil trial by a8 mag-
Istrate. Litigants {n many jurisdictions often
receive little more than e standardized writ-
ten notification of this option with the
piradings in a civil case.

As @ result, most parties in civil cases do
not consent Lo magistratle jurisdiction. The
present procedures have effectively frus
trated the intent of the 1979 amendments Lo
the Fuderal Magistrates Act which author-
zed magpisirates to try civil consent cases.

The right of a litigant to have his civil
case heard by an Article II judge remains
paramount. Under the present Act, judicial
officers are restricted from informing par-
ties of their oppartunity to have a civil
matier referred to a magisirate because of
concerns that judges would cocrce parties Lo
arcept a reference to 8 magistrate. Those
concerns have not been borne out in the
decace since the 1979 revisions. The amend-
ment made by Section 308 safeguards the
right of = eivil litigant o trial by an Article
111 judge by requiring judges and magis-
trates Lo advise parties of their freedom to
withhold consent to magistrale jurisdiction
without fear of adverse consequences. The
sinendment thus provides a proper balance
between Increased judicial flexibility and
continued protection of litigants from possi-
ble undue coercion.

The need for the court system to have
greater flexibility in utilizing judicial re-
sources was recognized by the Federal
Courts Study Committee. This need is par-
ticularly acute fn handline the expanding
civiy caseload of federal courts. Liberalizing
the civil ease consent procedures furthers
the joal of efficient and maximum utlliza-
tiott of judicial resources. Both the Judicial
Conference and the Federzl Courts Study
Committee have endorsed this amendment.

Section 308(b) amends 28 US.C. 631«) by
extending the period that a magistrate may
econtinue to serve until a sucessor is appoint-
ed from 60 days to 180 days, 50 as (o endure
that no judicial district suffers from & gap
in magistrate service. This section follows
the rationale articulaied in Section 304 with
respect to bankruptey judges.

Section 308 would amend 11 U.S.C. 305(¢c)
and 38 U.S.C. 1334(cX2) and 1452(b) Lo clari-
fy that, with respect Lo certain determina-
tions in bankruptcy cases, they forbid only
appeals from the district courts to the
eourts of appeals, not from bankruptcy
courts to the district courts.

The statutes provide that bankruptcy
judges’ orders deciding certain motions (mo-
tions Lo abstain in favor of, or remand to,
state courts) are unreviewable by appesl or
otherwise,” Because bankruptcy judges may
enter trial orders only {f there is sppeilate
review in an Article 1II court, one result of
this limitstion s that bankruptcy judges
cannot make fina! fjudgments in such cases
even when they clearly involve “oore” pro-
ceedings.

Bection 309 would suthorize bankruptcy
judses 10 enter binding orders in connection

th abstention determinations under Title
11 or.Title 28 and remand determinations
under Title 23, subject to review in the dis-
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trict courl. The statutory language

each of these sections now provides Lh
decision of the bankruptey court (to a
or remand) is not reviewable by apr
otherwisc.” The proposed amen
would modifly these three scctions U
vide that the decision of the banks
court is not revicwable by the court
peals . . . or by the Supreme Court (
United States .. ." Such determin
would therefore by reviewable by th
trict court.

Speeding the disposition of these Ly
motions wifl beller serve the purpose
limitation on appezls from the d
eourts o the courts of appeals.

Section 310 implements a recomm
tion of the Federal Courts Study Comr
by suthorizing federa! courts to assert
ent jurisdiction over parties without 1
dependent federal jurisdictional basc
languayge originated in the House of K
sentatives after the benefit of subst:
helpful comment from the academic
munity. We here adopt the analysis a
House.

‘The doctrines of pendent and ancilla
risdiction, in this section jointly labelec
plomental jurisdiction, refer to the au
ity of the federal eourts to adjudicate,
oul 2n independent basis of subject m
Jurisdiction, clalms that are so relate
other claims within the district court's -
nal jurisdiction that they form part o
same cascs or controversy under Artiri
of the United States Constitution. Su
mental jurisdiction has enabled fe
courts and itigants to take advantage o
federal procedural rules on claim and ¢
joinder to deal economically—in s
rather than multiple litigations—with 1
ed matters, vsually those arising fron
same transaction, occurrence, or scric
transactions or occurrences.

Moreover, the district courts’ exerci:
supplemental jurisdiction, by making 1
al court & practical arena for the resoh
of an enlire controversy, has effectu
Congress's intent in the jurisdictional
utes to provide plaintiffs with a fe
forum for litigating claims within ori
federal jurisdiction.

Recently. however, in Finley v U
States, 109 8. Ct. 2003 (1989}, the Sup
Court cast substantial doubt on the au
ity of the federal courts to hear some cl
within supplemental jurisdiction. In ¥
the Court heid that a district court,
Federal Tort Claims Act suit ggainst
United States, may notl exercise supplel
tal jurisdiction over a related claim by
plaintiff sgainst &n additional nondi
defendant. The Court's rationale—
“with respect to the addition of partie
opposed 1o the addition of only claim:
will not assume that the full constitut
power has been congressionally author
and will not read jurisdictional stal
broadiy,” 109 8. Ct. at 2007—threater
eliminate other previously accepted f
of supplemental jurisdiction. Already.
example, some lower courts have inter
ed Finley Lo prohibit the exercise of su
mental jurisdiction in formerly unc
tioned clrcumstances.

Legislation, therefore, is needed 10 pre
the federal courts with statutory auth
to hear supplemental claims. Indeed,
Supreme Court has virtually tnvited
gress to codify supplemental jurtsdietlo
ocommenting in Finley, “What ever we
regarding the scope of jurisdiction . . .
of course be changed by Congress. Wh
of paramount importance ks that Con
would be sble Lo legisiate agrinst & |
ground of clear interpretive rules, so t
may know the .effect of .the langus
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adopts” Finley, 1098 8. CL. at 2007. This sec-
tion would authorize jurisdiction in a case
like Finley, as well as essentially restore the
pre-Finley understanding of the suthoriza-
tion for and Umits on other forms of supple-
mental Jurisdiction. In federal question
cases, it broadiy authorizes the district
courls Lo exercise supplemental jurisdiction
over additional elaims, including claims in-
volving the joinder of additionsl parties. In
diversily cases, the distict courts may exer-
cise supplemental jurisdiction, except when
doing s0 would be inconsistent with the ju-
risdictional requirements of the diversity
ststute. In both cases, the district courts as
under current law, would have discretion to
decline supplemental jurisdiction in appro-
priate circumstances.

Section 310 sdds s new 28 US.C. 1368.
Subsection (a) of the new section generally
authorizes theadistrict court to exercise ju-
risdiction” over a supplemental clairmn when-
ever it forms part of the same constitutional
cases or controversy as the claim or claims
that provide the basis of the district court’s
original jurisdiction. In so doing. subsection
(a) codifies the scope of supplemental juris-
diction first articulated by the Supreme
Court in United Mine Workers v. Gibbs, 383
U.8. 715 (1966), In providing for supplemen-
ta; jurisdiction over c¢laims invoiving the ad.
dition of parties, subsection (a) explicitly
fills the statutory gap noted In Finlcy v
Unifed States,

Subsection (b) prohibits a district court in
& case over which it has jurisdiction founded
soleiy on the general diversity provision, 28
V.S.C. 1332, from exercising supplemental
Jurisdiction in specified circumstances, In
diversity-only actions the district courts
may not hear plaintiffs’ suppliemental
cisims when exercising supplementa) juris.
diction would encourage plaintiffs to evade
the jurisdictional requirement of 28 U.S.C
1332 by the simple expedient of naming ini-
tially only those defendants whose joinder
satisfies section 1332's requirements and
later adding claims not within original fed-
eral jurisdiction against other defendants
who have intervened or been jolned on a
supplemental basis.

In accord with case law, the subsection
also prohibits the joinder or intervention of
persons as plaintiffs if adding them is incon-
sistent with section 1332's requirements.
The section is not intended to affect the ju-
risdictional requirements of 28 U.S.C. 1332
in diversity-only class actions, &s those re-
quirements were {nterpreted prior to Finley.

Bubsection (b) makes one small change in
pre-Finley practice. Anomalously, under
current practice, the same party might in-
tervene as of right under Federal Rule of
Civil Procedure 24<a) and take advantage of
supplemental jurisdiction, but not come
within suppiemental jurisdiction if parties
aiready in the action sougiit to effect the
joinder under Rule 18. Subsection (b) would
eliminate this xnomaly, excluding Rule
24(a) plaintiff-intervenors to the same
extent as those sought Lo be joined as plain-
Liffs under Rule 19, If this exclusion threat-
ened unavoidable prejudice to the interests
of the prospective intervenor if the action
proceeded in its absence, the district court
should be more inclined not merely to deny
the {ntervention but to dismiss the whole
action for refiling in state court under the
criteria of Rule 18(h).

Subsection<(c) codifies the factors that the
Supreme Court has recognized as providing
legitimate bases upon which a district court
may decline jurisdiction over a supplemen-
tal clain, even though it is empowered to
hear the claim.

Bubsection () (1(3) codifies the factors

recognized az relevant under current Iaw.
Subsection (c)(ul) acknowledges Lthat oeca-
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sionally there may exist other compelling
reasons for & district court to decline supple-
mental jurisdiction, which the subsection
does not foreclose & court from considering
in exceptional circumstances. As under cur-
rent law, subsection (¢) requires the district
court. in exercising its discretion, to under-
take a case-specific analysis.

1{, pursuant to subsection (¢), s district
court dismisses & party's supplemental
claim, & party may choose to refile that
claim In state court. In that circumstance,
the Federal district court. in deciding the
party's claims over which the court has re-
tained jurisdiction, should accord no claim
preclusive effect to a state court judgment
on the supplemental ciaim. It I8 flso possi-
bie that, if a supplemental claim is dis
missed pursuant to this subsection, s party
may move to dismiss without prejudice his
or her other claims for the purpose of refil-
ing the entire action in state court. Stand-
ards developed under Rule 41(a) of the Fed-
eral Rules of Civil Procedure govern wheth-
er the motion xhould be granted.

Subsection (d) provides & period of tolling
of statutes of limitations for any supple-
mental claim that is dismissed under this
section and for any other claims in the same
sction voluntarily dismissed at the same
time or after the supplemental claim is dis-
missed. The purpose is to prevent the loss of
claims to statutes of limitations where state
law might fail to toll the running of the
period of limitations while & supplemental
claim was pending in federal court. It also
eliminates a possible disincentive {rom such
8 gap in tolling when a plaintiff might wish
to seek voluntary dismissal of other claims
in order to pursue an entire matter in state
eourt when a federal court dismisses & sup-
plemental claim.

Subsection (e) defines “State™ in accord.
ance with other sections of this title.

Section 311 is intended to establish venue
for both diversity and federal question cases
in identical terms.

The g*neral venue statute (28 U.8.C, 1361)
Includ s “tne judicial district . . . In which
the claim arose” as one of the districts
where 71l actions may be brought. The im-
plication that there can be only one such
district encourages litigaticn over which of
the possible several districts involved in a
muiti-forum transaction is the one “in
which the claim arose,”

This section clarifies that phrase by sub-
stituting the words: “any judicial district in
which a substantial part of the eventis or
omissions giving rise to the cisim occurred,
or a subsiantial part of property that is the
subject of the sction is situsted.” Congress
used the same phrasing in a 1976 amend-
ment designating venue In actions against
forelgn states.

This section also eliminates the century-
old snomaly, now codified in the venue stat
ute, providing for venue in diversity but not
federal question cases “in the judicial dis-
trict where all plaintiffs . . . reside.” There
is no good historical or functional reason for
this distinction, which perversely favors
home-state plaintiffs in diversity cases. The
American Law Instiute’s 1869 Study of the
Division of Jurtsdiction Between State and
Pederal Courts proposed eliminating plain-
tif(s residence as 2 basis for venue and pro-
viding for wenue In a judicial district in
which “any defendant resides, if all defend-
ants reside in the same State.” This moder-
ate brosdening of venue means that if a liti.
gation has & significant retation to a plain.
t{{’s home state, it may be brought there; if
it has no such relation, the plaintiff’s resi-
dence alone should not suffice for venue.

Subparsgraph (3) makes & similar change
{regarding “substantisl part”) in wvenue
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rules for civil cases where the government is
a defendant.

Section 312, regarding rernoval of separate
and independent claims (28 U.S5.C, 1441(¢)),
would eliminate most of the problems that
have been encountered in attempting to ad-
minister the “separate and independent
claim or cause of action™ test. Most of the
cases have involved the requirement of ab-
solute diversity to establish diversity remov-
al jurisdiction. The plnrintiff, for example,
might sue & diverse defendant for breach of
contract and join a claim against &8 nondi-
werse defendant for Inducing the breach.
Courts have found the test very difficult to
administer and have reached confusing and
conflicting resullts. At the same time, the
need to provide removal to the defendants
who are diverse is nol great.

The smendment would, however, retain
the opportunity for removal in the one situ-
ation in which it seems clearly desirabic.
‘The joinder rules of many states permit &
plaintiff to join completely unrelated claims
in a single action. The plaintiff couid easily
bring = single action on a federal claim and
a completely unrelated state claim. The rea-
sons for permitting removal of federal ques-
tion cases applies with full force. In addi-
tion, the amended provision could actually
simplify determinations of removability. In
many cases the federai and state claims will
be rclited in such 8 way as to establish
pendant jurisdiction over the state claim.
Removal of such cases {s possible under 28
U.S.C. 1441¢a).

The further amendment to 28 USC.
1441(c) that would permit remand of all
matters in which state law predominates
also should simplify administration of the
separrte and independent claim removal. Of
course, a district court must remand state
claims that are 50 unrelated to the federal
claim that they do not form part of the
same Article ITI case or controversy.

Bection 313 provides a fall-back statute of
limitations (codified at new section 28
U.S.C. 1658) for federal civil actions by pro-
viding that, except as otherwise provided by
law, & civil action srising under an Act of
Congress may not be commenced later than
four vears after the cause of action accrues.

Statutes of limitations provide & specific
time period sfter the contested event within
which & csse must be commenced. At
present, the federal courts “borrow™ the
most analogous state law limitations period
for federal claims lacking limitations peri-
ods. Borrowing, while defensible as a deci-
sional approach in the absence of jegisls-
tion, appeals to lack persuasive support as a
matter of policy.

It siso creates several practical problems:
It obligates judges and lawyers to determine
the most anslogous state law claim: #t im-
poses uncertainty on litigants: reliance on
varying state laws results in undesirable
variance among the federsl courts and dis-
rupts the development of federal doctrine
on the suspension of limitation petiods.

Section 314 would provide for a modest in-
crease in juror and witness fees, to account
in part for an increase in the cost of Uving
since the last adjustment and in recognitior
of the important contribution these citizen:
make o our Pederal justice system. Thest
fees were lest set by copgress in 1978 Wit
ness and juror fees would incresse from $3
per day to 340 per day.

Section 315 delegates to the Suprem
Court the authority, pursuant to and Hmi
ed by the Rules Enabling Act. to defin
what constitutes s “fina! decision™ for pu
poses of 38 USC. 1291, As the Peder
Courts Study Committee noted;

“The state of the law on when a distri
court ruling is appealable becsuse it
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‘final,’ or Is an appealable interiocutory
action, strikes many observers as unsatisfac-
tory in several respects. The area has pro-
duced much purely procedural litigation.
Couris of appeals often dismiss appeals as
premature. Litigants sometimes face the
poussibility of waiving their right to appesl
when they fall to seek timely review because
il is unclear when a decision is ‘final’ and
the time for appeal begins to run.

“Decislonal doctrines—such as ‘practical
finatity’ and especially the ‘collalersl order’
rule—blur the edges of the finality princi-
ple, require repeated attention from the Su-
preme Courl, and may In some eircum-
stances restrict too sharply the opportunity
for interlocutory review."

The Bupreme Court’s rulemaking author-
ity is, of course, constrained by the require-
ment that any rule “not abridge, enlarge or
modifly apy substantive right.”

Section 316 exiends the life of the Parole
Commission for five years beyond the 198582
date for abolition set out in the Sentencing
Reform Act of 1984, This extension would
permit the Commission an adequate time to
cousider cases where the offcnse occurred
prior to November 1, 1987 (so-called “old
1aw™ cases).

Section 317 extends, for 10 years, the
bankrupley administrator program current-
I¥ operaiing in the judicial districts of Ala-
bama and North Carolina. These programs,
established by the *Bankruptcy Judges,
Uniited States Trustees and Family Farmer
Eankruptley Act of 1866” (P.L. 99-554), &s &n
exception o the nationwide expansion of
the U.8. Trustee program, would otherwise
€xpire on October 1, 1982, Any of the six af-
fected districts may elect to become part of
the U.8. Trustee program before the year
2002,

This section also amends the 1986 law to
give bankruptcy sdministrators in the six
cistricts standing to raise issues and appear
and be heard in the same manner as U.S.
‘Trustees. The section further provides that
th:¢ power given to bankruptcy courts to act
suq sponte to take any action or make “any
determinstion necessary or sappropriate to
enfurce or implement court orders or rules,
or to prevent an abuse of process” Is given
to the six affected districts on the date of
enactment of this Act. The section thus
riakes uniformm the authority of courts
under 11 U.S.C. 105.

Section 318 requires the Judicial Confer-
ence to conduct a comprehensive review of
the Federal defender program with & report
back to Congress, with recommended
changes, by March 31, 1992. A5 the Federal
Courts Study Committee reported:

“Some years have passed since the last
comprehensive review of the Criminal Jus-
tice Act program. Since that time, the feder-
& defender program has grown substantial.
Iy in size and complexity. For example,
panel attorney appointements have risen
from 16,000 in 1966 to 65,000 in 1988, There
have been many other changes: the matura-
tion of the defender movement, the dramat-
I¢ increase in criminal prosecutions, the
evolving sophistication and complexity of
criminal law, the constitutionally mandated
necessity of competent defense counsel, the
sinall percentage of the legal profession
that practices criminal law, the legal and
ethical requirement of an independent
eriminal defense bar, the heavy workload of
the federal judiciary, the independence of
the federal prosecutor, and the revival of
the federal death penalty.” ‘

Consistent with the importance of this
program, Section 318 contemplates that the
Judicial Conference will appoint s special
committee to conduct a deiailed study of
the federal defender program.
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The review should essess the current ef-
fectiveness of the CIA program (consistent
with the aress suggested for study in sub-
section (b)) and recommend appropriate leg-
islative, procedural, and operational
chianges, including those dealing with com-
pensation. In addition to present and former
federul defenders, the study committee
should Include a cross-section of those
knowledgeable with C1A matters.

8ection 318 amends the Ethies in Govern.
ment Act of 1978, as amended, Lo provide
thati compensation for teaching received by
s federai senior judges shall not be subject
to an outside income iimitation.

In contrast to the federal judiciai retire-
ment system, which allows judges who satis-
fy age and service requirements to retire at
full salary, senior judge status enables cligi-
ble federal judges to continue to serve, but
with & reduced worklozd. Pursuant to the
Ethics Reform Act. federal judges who take
senior status rather Lhan choosing to retire
are currently required to carry a minimum
caseload corresponding to 25% of the case-
load of a full-time active federal judge.

The Federal Courts Study Committee
report recognizes the significant contribu-
tion of senior judges to effective court oper-
ations and additional judicial capacity. The
Report recommended that “Congress not
euact disincentives to senlor judge service.”
Sectlion 319 is consistent with this recom-
mendation, by removing a disincentive to
scnior judge service.

Section 501 of thie Ethics in Government
Act currently imposes a federal employees a
15% ceiling on outside earned Income. 5
U.8.C. app. 210 (1988). Section 319 excepts
from that 15% ceiling teaching fincome
earned by eligible federal judges who choose
to take senior status pursuant to section
294(b) of titie 28, United States Code. This
exception applies only to teaching income
earned by federal judges on senior judge
status. It does not apply to active status fed-
eral judges or other federal! employees or of-
ficers.

Section 320 revrires that circuit judicial
conferences be aeld once every two years
{instead of every year 8s in current law)
with an option to be held in the off year, as
a way to reduce the judiciary’s costs. This
provision, supported by the Judicial Confer-
ence, was included in S. 1482 (100th Con-
gress) as introduced and H.R. 4807, &as
passed by the House,

Though the provision did not prevail, the
fdea of providing this degree of flexibility
into expensive circuit conference meetings
is cost-conscious and sound.

Section 321 changes the title of *United
States Magistrates™ to “United Btates Mag-
{eirate Judge.” The effect of this provision
is that any magistrate appointed pursuant
to section 631 of 28 shall henceforth be re-
ferred to as a United States Magistrate
Judge. The change in designation is intend.
ed to apply equally to full and part-time
magistrates.

“Judge” is & name commonly assigned to
non-article 1II adjudicators in the fedcral
court system. Examples include Clalms
Court Judges, Tax Court Judges and Bank-
rupicy Judges. Accordingly, sappending
“judge” to the magistrates’ title renders it
consistent with adjudicators of comparable
status. Moreover, United States magistrates
are commonly addressed as “judge” in their
courtrooms, so0 that the change of designa-
tion provided for in this section largely con-
forms to current practice. The provision is
one of nomenciature only and is designed to
reflect more accurately the responsibilities,
dutles and stature of the office. It does not
affect the substantive sutharity or jurisdic-

© tion of full-time or part-time magistrates.
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Bection 322 amends the Judicial Su;
Annuities Bystem (JSAS), 28 U.B.(
which provides for annuities for the
vors of Federal Judges and jfudicial o
who elect to participate in JSAS. €
law limité entitlement to the survi
those who had completed at least 18 ¢
of service. Section 322 eliminates t
month service requirement for survi
nuity eligibility In cases where & judg
dicial officer (as defined in 28
376(aN1IXA), (B), and (F)) is assass
Amounis necessary to equzl a |
months of contributions are 1o be de
from the annuity where an assas:
judge or judicial officers served for i
18 months.

Section 322 further amends 28 U.S
to permit & survivor of & judge or judi
ficer who is assassinated to receive ar.
fty notwithstanding the survivor's ¢
rent cligibility for Federal workers’ ¢
gation benefits under § U.S.C. chap
Under existing law, survivors must ¢l
tween workers' compensation benefits
JSAS annuity.

The determination as to whether t}
ing of a judge or judicial officer wh
assassitation is to be made by the D
of the Administrative Office, subj
review by the Judicial Conference .
United States.

The amendments made by sectio
apply retroactivcly to May 18, 197
thus would permit the receipt of JS.
nuities by survivors of the three judg
have been assassinated since that
Judge John Wood (W.D. Tex.) in
Judge Richard Daronco (8D, N.Y.} ir
and Judge Robert Vance (11th Cir.) ir

Section 323 amends section 332 of T
with respect to the composition of §
councils, in a manner designed to
ecualize the representation between
and district judges on the policy n
body of the circuii. Circuit judges wi
have one additional vote on the courns
cause of the presence of the circuit
judge. 1In oiller respects, however
number of district judges will equal t
circuit judges.

Section 324 contains several miscells
provisions. Subsection (aX1) create
new places for holding court in Nevs
Eiy and lovelock. These cities. whi
cently have become locations for
state prisons, need to be designat
places of holding court so that space
rented on an occasional basis for eiv
trials relating to prisoner civil rights ¢

‘The new maximum security prison I
in Ely, Nevada, which is 284 miles frc
Vegas and 317 miles {from Reno, hou
maximum security prisoners inc
death row inmates previously hou
Carson City (a designated court loc
The new medium security prison unde
struction in Lovelock, Nevada, which
miles from las Vegas and 82 miles
Reno, is scheduled to open in Sept
1992,

The Nevada Department of Prisol
constructed @ small hearlng roon
judge’s chambers in the Ely prison &
same will be included in the Lovelock
ty. Therefore, most hearings will b
inside the prisons. However, in order
commodate the sadditional space v

‘ments of jury tglals, it will become nec

from time to time to rent space Lo &
ment the existing facilities. Designat
the locations as places of holding cour
quired in order to allow the rental of
for such purposes.

SBubsection (aX2) amends Section 11
Title 28, to add Watertown, New Yor
place of holding court within the No
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District of New York. The Northern District
of New York is & large district consisting of
approximately 28,000 square miles. Litigants
in the Watertown area presently have to

_travel approximately 7¢ miles to Syracuse,
the nearest place of holding court.

‘There are federal facililics and Indian res-
ervations in the Watertown ares and litiga-
tion in the ares has been increasing rapidly.
The addition of Watertown as & place of
tiotding court will reduce travel times and
thus litigation expenses. The district court
and the Judicial Council of the Second Clr-
cuit support the addition of Watertown and
thic Judicial Confercnce at Its March 1988
session voled to support the designation of
Watlertown as & place of holding court.

Subsection (aX3) amends Section 118(a) of
Title 28 to sdd Lancaster, Pennsylvania as a
place of holding court within the Eastern
District_of Pennsylvania. Litigants from
Lancaster currently have to travel over 70
miles to Philadelphia. While Reading, over
30 miles from Lancaster, {8 also a piace of
hoiding court, no active district judge regu-
larly sits in Reading. The sddition of Lan-
caster as x place of holding court will reduce
travel time and thus litigation expenses and
wll result in greater convenience for liti-
gants from the Lancaster area. In addition,
Lancaster County is one of the two {astest
growing counties in Pennsylvania, and It has
experienced the largest proportionate in-
crease in federal court case filings of any of
the ten counties within the Eastern District
between 1987 and 1989.

Subsection (b) amends Section 122 of Title
28 to transfer Jackson County, South
Dakotsa, Lo the Western Division of the dis-
trict and to eliminate the designation of
Washabaugh and Washington counties as
part of the Western Divison. This technical
change is made necessary to reflect the fact
that the latter two counties were eliminated
through merger.

The transfer of Jackson County to the
Western Division was requested by the
Unlited States Attorney for the District of
Bouth Dakota. As a result of the merger of
Washabaugh County into Jackson County,
cases from the Pine Ridge Reservation
which were formerly all in the Western Di-
vision (in Washabaugh and Shannon coun-
ties) were split between the Central and
Western Divisions. The United States Atlor-
ney believes that this result is curabersome
and inconvenient for all concerned and that
it is sppropriate to handle all Pine Ridge
Reservation cases in the Western Division.
The transfer of Jackson County to the
‘Western Division will accomplish this result
and eliminate legal challenges which have
arisen from the splitting of the reservation.

Section 325 makes a number of minor,
technical amendments to existing law and
tables of sections, consistent with this Act
and other recent enactments. 5

The PRESIDING OFFICER. The
bill is open to further amendment. If
there be no further amendment to be

proposed, the question is on agreeing

to the committee amendment in the
nature of a substitute, as amended.

The committee amendment in the
nature of & substitute, as amended,
was agreed to.

The PRESIDING OFFICER. The
question i8 on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for & third reading and was read the
third time. -

Mr. BIDEN. Mr. President, I ask
unanimous canisent that the Senate
now progeed to the comsideration of

CONGRESSIONAL RECORD — SENATE

Calendar No. 807, H.R. §316, and that
all after the enacting clause be strick-
en and that the text of 5. 2648, as
amended, be inserted in leu thereof,
and that the bill be deemed read fora
third time, passed, and the motion to
reconsider be 1aid upon the table,

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. METZENBAUM. Mr. President,
will the Senator from Delaware be
good enough to explain, is this the
package of antitrust amendments that
we are talking about?

Mr. BIDEN. No; {t_is not. That Is
next.

Mr. METZENBAUM. 1 sece. I thank
the Senator.

Mr. BIDEN. Mr. President, I ask
unanimous consent that Calendar Nos.
768, 906, and 908 be indefinitely post-
poned.

Mr. METZENBAUM. Parliamentary
inquiry. I do not believe we ever
reached the point of passing the
Senate bill.

Mr. BIDEN, We are nol passing the
Senate bill. We are indefinitely post-
poning it. The House bill contained all
of the provisions that are In question.

Mr. METZENBAUM. 1 appreciale
the clarification. I thank the Senator.

Mr. BIDEN., Now, I have trouble
seeing the Chair because there is a
7-foot Senator standing between us.

Mr. SIMPSON. Six-seven.

Mr. BIDEN. Six-seven. I beg your
pardon.

Part of the problem, Mr. President, I
am informed by some of my colleagues
that my jacket is so loud il is causing
the lights to cause the TV cameras not
to function well. These are the notes
keep being handed here, and the re-
flection is making it difficult fc- me to
see the Chair.

Mr, President, 1 ask unanimous con-
sent, to finish my request, that Calen-
dar Nos. 768, 906, and 908 be indefi-
nitely postponed.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

INTERLOCKING DIRECTORATES
ACT

Mr. BIDEN. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of Calendar No. §55, HR. 29, an
act to amend the Clayton Antitrust
At.cet;s concerning interlocking director-
ates,

The PRESIDING OFFICER. The
clerk will report.

The sassistant legislative clerk read
as follows:

A bill (H.R. 29) to amend the Clayton Act
regarding interlocking directorates and offi-
cers,

The PRESIDING OFFICER. Is
there objection to the immediate con-
sideration of the bill? There being no
objections, the Senate proceeded to

vconslder the bill.

AMENDMENT 20, 3208

. Mr. BIDEN Mr. President, .on

'hehdt of Senators Mrrzzwsaum and
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THURMOND, 1 send a substitute to the
desk. .

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Delaware {Mr. Bioex)
for Mr. Mrrzewsavm (for himsetlfl and Mr.
THURMOND) proposes an smendment num-
bered 3205.

Mr. BIDEN. Mr. President, 1 ask
unanimous consent that reading of the
amendment be dispensed with,

The PRESIDING OFFICER. With-
out objection, it is 50 ordered.

The amendinent is as follows:

Strike all after the enacting clause and
insert the following:

‘That thiis Act may be cited as the “Antitrust
Amendments Act of 18907,

Sec. 2. Section 8 of the Clayton Act (15
USK.C. 18) is amended to read as follows:

8ec. 8. (aX1) No person shall, at the same
time, serve as a director or officer in any
two corporations (other than banks, bank-
ing associations, and trust companies) that
R

“(A) engaged in whole or in part in com-
merce; and

*(B) by virtue of their business and loca-
tion of operation. competitors, so thal the
elimination of competition by agrecment be-
tween them would constitute a violation of
any of the antitrust Jaws;

if each of the corporations has capilal, sur-
plus, and undivided profils aggregating
more than $10.000.000 as adjusted pursuant
to paragraph (5 of this subsection.

“(2) Notwithstanding the provisions of
paragraph (1), simultaneous service as a di-
rector or officer in any two corporations
shall not be prohibited by this section if—~

“{A) the competitive sales of either corpo-
ration are less than $1,000.000, as adjusted
pursuant to pangrnph (5) of this subsec-
tion;

“{B) the competitive sales of either corpo-
ration are less than 2 per centum of that
corporation’s total sales; or

*{C) the competitive sales of each corpora-

tion are jess than 4 per centum of that cor-
porations total sales.
For purposes of this paragraph, ‘compelitive
sales’ means the gross revenues for all prod.
ucts and services sold by one corporation in
competition with the other, determined on
the basis of annual gross revenues for such
products and services in that corporation's
1ast completed fiscal year. For the purposes
of this paragraph, ‘ilotal sales’ means the
gross revenues for all products and services
sold by one corporation over that corpora-
tion’s last completed fiscal year.

*(3) The eligibility of a director or officer

under the provisions of paragraph (1) shal]
be determined by the capital, surpius and
undivided profits, exclusive of dividends de-
clared but not paid to stockholders, of each
corporation at the end of that corporation’s
last completed {iscal year.

*{4) For purposes of this section, the term
‘officer’ means an officer elected or chosen
by the Board of Directors.

*“(5) For each fiscal year commencing
after September 30 1990, the $10.000.000
and $1,000.000 theresholds in this subsec-
tion shall be.increased (or decreased) as of
October 1 each yedr by an amount equal to
the percentage increase (or decreased) in
the gross national product, -as determined
by the Department of Comroperce or Its suc-
cessor, for the year then ended over the
leve! 3o established for the year ending Sep-
tember 30, 1989. As soon as practicable, but



