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come back to a greater uniformity know-
ing what works and what doesn’t,” Chief
1.S. District Judge Sam C. Pointer of the

The panel met Sunday at the Fairmont
Hotel and was one of several looking at

different aspects of civil justice reform
during the American Bar Association’s

Conference advisory committee on civil
annual meeting here.

rage or Reality?” Pointer heads a Judicial
justice reform.

Northern District of Alabama said at a
panel titled “Civil Justice Reform: A Mi-
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cost and delay reduction proposals by the
Council on Competitiveness, even before
they were sent to Congress for possible
legislation. This slice of Saturday’s repar-
tee concerned the difficulty of pretrial set-
tlement in cases involving the govern-
ment.

What's missing in those negotiations,
said William W. Schwarzer, director of the
Federal Judicial Center, is the identity of
the government official with settlement
authority.

“That seems to be the heart of the
problem of settling cases with the govern-
ment,” Schwarzer said.

And just a few seats down on the panel,
Assistant Attorney General Stuart Ger-
son shot back that he agrees with the
need to dispense with many cases in the
early stages, but that the problem is a
need for “a return to judging” — having
judges get involved for summary judg-
ments.

Professor Miller's shell game was on.
Mandatory Disclosure

Probably the greatest revolution in civil
justice coming out of the federal district
experiments will he in disclosure, U.5.
District Judge Robert F. Peckham of San
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Francisco said on Sunday’s panel.

One of the key elements of the experi-
ments is mandatory disclosure of core in-
formation at the outset of litigation. For
now, the questions are how much, how
soonand how enforced.

The answers will occur over “d period
of transition,” said panelist Brad D. Brian,
of Los Angeles’ Munger, Tolles & Olson.
“It’s an attitudinal issue, and there will be
collateral litigationonit.”

But someone pointed out quickly that
the Judicial Conference is-likely to soon
tinker with Rule 11 of the Federal Rules of
Civil Procedure to prevent such litigation
overthe litigation, ‘

Judge Peckham kept the spirit of revo-
lution on the table, pointing out to the
Sunday panel that probably the greatest
changes on the horizon in civil litigation
will come through increasing use of bind-
ing arbitration agreements, which likely
willlessen the dockets.

Abandoning Adjudication

“We're not going to see many of those
cases,” Peckham said.

But that leads back to what many see as
the problem: the end of adjudication.

It has gotten to the point, said Professor
Judith Resnik of the University of South-
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ern California Law Center, that “the trial
1s the weird event in the system.”

“Judy is dead on,” said Miller in an in-
terview. “We're abandoning adjudica-
tion.”

Miiller pointed out that greatly increas-
ing numbers of summary judgments “is
one of the major phenomena of the de-
cade. What does that tell you? That people
are fed up with cost and delay? That we
don't trust juries? Does it reflect the fact
that in major law firms nobody knows how
to try a case anymore? And yes, the devil
theory: Do the judges achieve an agenda
withit?”

Whatever the reason, there are going to
be more possibilities in the recipe. Judge
Peckham told the panel that pretrial set-
tlements are going to be helped along in
the Northern District of California, where
three judges will require that clients be
present in the first case management
meeting with the judge and the lawyers.

“The client is sophisticated and hears
the discussion, and hears the lawyer and
client on the other side, maybe,” Peck-
ham said.

Which is how the whale civil justice re-
form movement is being conducted.
“There’s a sweet involvement by a whole
range of people, many of whom were
never involved before,” said Resnik.

Continues on Reforming Civil System
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WILLIAM W, SCHWARZER - The
former federal judge said the problem
with settling cases with the government
is identifying the official with authority to
make a settiement.




