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FOREWORD 

The American system of civil justice is under attack: from clients 
who believe that their cases take too long to get to trial and cost far 
too much; from federal and state legislators who hear these com
plaints from their constituents; from judges who must manage the 
system; and from many attorneys themselves who participate in it. 

At the suggestion of the chairman of the Senate Judiciary Com
mittee, Senator Joseph R. Biden, Jr., the Brookings Institution and 
the Foundation for Change convened a task force of authorities 
from throughout the United States to develop a set of recommen
dations to alleviate the problems of excessive cost and delay. The 
task force comprised leading litigators from the plaintiffs' and de
fense bar, civil and women's rights lawyers, attorneys representing 
consumer and environmental organizations, representatives of 
the insurance industry, general counsels of major corporations, 
former judges, and law professors. The members of the group met 
six times between September 1988 and June 1989. They were as
sisted throughout by staff members from the Institute for Civil 
Justice at the Rand Corporation Oed by Deborah Hensler), by 
Senate Judiciary Committee staff, and by other experts, including 
current federal judges, leading attorneys, and law professors. Fi
nancial and administrative support for the meetings was provided 
by both the Brookings Institution and the Foundation for Change. 

This report is the product of the group's efforts. It was drafted 
primarily by the group's reporters, Robert E. Litan, a senior fellow 
in the Economic Studies program at Brookings, and Mark Giten
stein, executive director of the Foundation for Change. The final 
report, however, was reviewed by and speaks for the entire group. 

The report concentrates on flaws in and solutions for the federal 
civil justice system only. Nevertheless, the analysis and conclu-
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sions may apply to many states and localities. Indeed, reforms 
already adopted in state and municipal courts served as models for 
specific recommendations advanced by the task force. 

The task force report suggests ways of reducing costs and delays. 
Congress should encourage constructive change of procedural 
rules by directing each federal district court to develop, with 
assistance from its local bar, a "Civil Justice Reform Plan" to 
provide greater discipline on both attorneys and judges. The report 
outlines several concrete measures that should be included in these 
plans. 

Judges need to be more involved in the discovery phase of 
litigation and, whatever assistance they may enlist, must remain 
ultimately responsible for managing it. The group's suggestions for 
procedural changes should make it easier for judges to speed up 
discovery and, where appropriate, to encourage settlement. 

Clients, especially those in the corporate sector, can be encour
aged to do a better job of managing their outside counsel. At the 
same time, attorneys can do a better job of managing their cases. 
Again, the procedural changes the group recommends should 
provide better incentives for both clients and their attorneys to act 
in ways more consistent with the broader public interest in achiev
ing the just and efficient resolution of disputes. 

The task force members are grateful to all those who assisted in 
this pioneering effort. Special thanks are due to David Griffith, who 
provided research assistance, and Victor M. Alfaro, who verified 
the accuracy of the facts and citations. 

This report was supported financially in part by Aetna Life and 
Casualty Foundation, the Association of Trial Lawyers of America, 
and Whittaker Corporation. It represents solely the views of the 
members of the group and not necessarily those of the trustees, 
officers, or staff members of the Brookings Institution. 

September 1989 
Washington, D.C. 
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OVERVIEW 

Whether we have too many cases or too few, or even, miraculously, 
precisely the right number, there can be little doubt that the system is not 
working very well. Too many cases take too much time to be resolved and 
impose too much cost upon litigants and taxpayers alike. 

Jon O. Newman, "Rethinking Fairness" 

The United States has long been admired throughout the world for 
its sophisticated and well-developed system of civil justice, which 
is designed to guarantee all citizens the opportunity to resolve 
disputes peaceably before a jury of their peers in a court overseen 
by impartial judicial officers. Indeed, the United States can be 
proud that it affords legal protections to victims of injustice
protections that are provided through litigation and the court 
system. 

But increasingly, all who participate in the judicial system
litigants, judges, and attorneys-are voicing complaints about its 
inefficiency and lack of fairness. In many courts, litigants must wait 
for years to resolve their disputes. In the meantime, their attorneys 
pursue ever more expensive means of discovery to prepare for trial, 
often having to duplicate their preparation when trial dates are 
postponed. Among the bulk of cases that are never tried but settled, 
many are overprepared and overdiscovered. In short, civillitiga
tion costs too much and takes too long. 

The high costs of litigation burden everyone. Our businesses 
spend too much on legal expenses at a time when they are con
fronted with increasingly intense international competition. They 
pass those costs on to consumers, who then pay unnecessarily high 
prices for the products and services they buy. People who take their 
cases to court or who must defend themselves against legal actions 
often face staggering legal bills and years of delay. 
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This situation need not-and must not--continue. There is 
broad consensus within the legal community that meaningful 
reforms can reduce the expenses and delay involved in civillitiga
tion. Procedural rules can be changed to provide much stronger in
centives to parties and their attorneys to bring to court only those 
matters that cannot be resolved through other means and, once in 
court, to resolve those disputes, whether by settlement or trial, 
more quickly and inexpensively. At the same time, all the actors in 
the litigation system can and must play more active roles in solving 
its problems. 

The task force recognizes that its efforts are hardly the first to 
tackle the dual problems of litigation costs and delay and the 
overall condition of the civil justice system. As early as 1906, Dean 
Roscoe Pound lamented that the" effect of our exaggerated conten
tious procedure is not only to irritate parties, witnesses and jurors 
... but to give the whole community a false notion of the purpose 
and end of law" (Pound, reprinted 1964, p. 282). Seventy years 
later, at a conference named after Dean Pound, problems in the civil 
justice system were again recognized to be severe. (See Erickson, 
1978.) And in the past decade, numerous individuals and groups 
have carefully examined the discovery process, the management of 
cases by judges, and a host of other important civil justice issues. 
The American Bar Association, the Association of Trial Lawyers of 
America, and the American Law Institute, to name just a few, have 
all made important contributions to improving the efficiency of the 
civil justice system while maintaining the essential requirements of 
justice and fairness.1 

This report builds upon these efforts, but we believe it is unique 
in a significant respect. Specifically, it grows out of an extensive 
series of discussions among a broad spectrum of experts and 
participants in the civil justice system in the United States: private 
attorneys representing plaintiffs and defendants; general counsels 
of major corporations; attorneys representing civil and women's 
rights, and consumer and environmental organizations; represen-

1. Even at this writing, the Federal Courts Study Committee, chaired by Judge 
Joseph Weis, is carefully studying a variety of issues pertaining to the operation of 
the federal courts, and the members of the task force look forward to the committee's 
report. 
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tatives of the insurance industry; former judges; and law profes
sors. On many legal and policy matters, the participants in our task 
force disagree. However, on the condition of our ci viI justice system 
and on the means of improving it, the members of our task force 
find common ground. 

The excessive cost and delay associated with litigating civil cases 
in America should no longer be tolerated and can be forcefully 
addressed through procedural reform, more active case manage
ment by judges, and better efforts by attorneys and their clients to 
control cost and delay. 

In particular, we conclude: 
-That Congress should require each federal district court to 

develop its own "Civil Justice Reform Plan" that should include, 
among other things, provisions for assigning cases of differing 
degrees of complexity to different "tracks"; mandatory initial 
conferences in most cases to schedule discovery and trial and to 
explore the desirability of alternative techniques for dispute reso
lution; early, firm trial dates for all cases; firm time guidelines for 
the discovery phase of cases; and procedures for resolving motions 
quickly. Districts with significant case backlogs should outline in 
their plans procedures for reducing those backlogs. 

-That judges should take a more active role in managing their 
cases, ending the practice in some courts of delegating to magis
trates functions that are in fact better performed by judges. At the 
same time, the federal judiciary must be given more resources to do 
its job: resources to computerize its administrative support system 
to bring it into the modern age, to raise judicial salaries, and to 
spread information about effective judicial management techniques 
through enhanced judicial training upon confirmation and through 
enhanced continuing education. In addition, current judicial va
cancies should be filled expeditiously and requests for more judges 
in certain districts with substantial case backlogs carefully re
viewed. 

-That the professional bar and clients should place much 
greater emphasis on reducing litigation costs and delay and take 
measures to accomplish this objective. 

We focus in this report primarily on the problems of cost and 
delay in the federal courts and on solutions we believe will alleviate 
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these problems. However, there is much to be done as well in state 
and local courts-where the dockets are as crowded, if not more 
crowded, than at comparable federal courts. Still, procedural inno
vations by state and local courts that ha ve reduced costs and delays 
around the country have much to teach federal policymakers. We 
apply their lessons in framing the recommendations outlined later 
in the report. 

We recognize that many of our recommendations have been 
ad vanced before by other groups and experts who have studied our 
civil justice system. Indeed, many of our procedural suggestions 
have already been implemented in some form by certain federal 
judges across the country. But it is precisely because a consensus 
about meaningful reform measures appears to have emerged that 
we believe the time is ripe for more systematic efforts to be under
taken by Congress, the judiciary, and the legal community and its 
clients to reduce costs and delay in our legal system. 

4 



THE PROBLEM 

This task force has come together out of the belief, borne out by the 
collective experience of its members, that the problems of cost and 
delay in our civil justice system are serious and in need of immedi
ate attention by all those who participate in and are affected by it. 
That this report has been produced at all by individuals with 
diverse, and often adverse, courtroom interests is powerful evi
dence by itself that there is strong dissatisfaction with the way civil 
justice in the United States now works. 

Representatives of corporate defendants and insurance compa
nies in our group believe that the rising costs of litigation are 
draining valuable resources from the essential functions of Ameri
can business: making better products and delivering quality ser
vices at the lowest possible cost. Expensive litigation not only hits 
the bottom line, cutting into profits, but also diverts the time and 
energy of corporate officials from their business responsibilities. 
They are instead forced to respond to discovery requests and to 
prepare for and testify at depositions, hearings, and trials. While 
much litigation cannot be avoided, our corporate and insurance 
representatives believe that resolving it at lower cost is clearly in the 
interest of American business and of the public at large. 

Although generally on the opposite side of the courtroom, 
representatives of civil rights, consumer, environmental, and other 
public interest groups on our task force agree that the civil justice 
system must be reformed. The higher the cost and the longer the 
delay-problems that certain business and insurance interests 
make worse through their own delay and discovery tactics-the 
more difficult it can be for aggrieved parties to obtain timely and 
proper judicial relief. Accordingly, many people have found that 
they are unable to make effective use of the courts to resolve their 
disputes. Meanwhile, many others who are in the system are often 
compelled by the high costs and delay to settle early for less than 
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satisfactory amounts (Bok, 1983). At a time when many citizens and 
groups are turning to the courts to redress what they believe to be 
serious wrongs or injustices, cases must move as quickly and 
inexpensively as possible. 

In short, high transactions costs-manifested in high out-of
pocket legal fees and the time consumed by delay-are the enemies 
of justice. This is understood by the lawyers who use our courts and 
the judges who preside over them. In connection with the activities 
of the task force, Louis Harris and Associates surveyed in mid -1988 
more than a thousand participants in the civil justice system
private litigators representing plaintiffs and defendants, "public 
interest" litigators, corporate counsel, and federal district court 
judges.2 The survey, conducted through in-depth telephone inter
views, sought the respondents' opinions on a wide range of issues 
relating to transactions costs and delay. Despite the diversity of the 
people interviewed, several widely held views about the civil jus
tice system emerged: 

-More than half of the federal judges, corporate counsel, and 
pu blic interest litiga tors surveyed believe that the costs of litigating 
civil cases in the United States today are a "major problem." Even 
40 percent of private litigators hold this view. Those who have 
litigated abroad perceive U.s. litigation costs to be substantially 
higher than those in foreign countries. And a majority of corporate 
counsel and federal judges think that litigation costs, corrected for 
inflation, have increased "greatly" during the past decade. 

-A majority of judges and lawyers agree that the high costs of 
litigating in America unreasonably impede access to the civil justice 
system by the ordinary citizen. Furthermore, they believe that the 
civil justice system today gives an unfair advantage to "large 
interests" with greater resources. 

-The respondents agree that the most important cause of high 
litigation costs or delays is abuse by attorneys of the discovery 
process, which leads to "overdiscovery" of cases rather than to 
attempts to focus on controlling issues. Both plaintiffs' and defen
dants' attorneys share in the blame. Corporate counsel and private 
litigators estimate that 60 percent of all litigation costs in a typi-

2, The key findings of the survey are summarized here, For a full description of 
the survey findings, see Louis Harris and Associates (1989). 
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cal federal court case arise out of discovery. As Judge William 
Schwarzer has written elsewhere: "For many lawyers, discovery is 
a Pavlovian reaction. When a lawsuit is filed, and the filing stamp 
comes down, the word processor begins to grind out interrogato
ries and requests for production. Deposition notices drop like 
autumn leaves" (Schwarzer, 1989, p. 31). 

-A majority of the lawyers and even the judges surveyed also 
believe that the" failure of judges to control the discovery process" 
is another important cause of high litigation costs. 

Given the widespread dissatisfaction with the current system, 
one would expect those who participate in it to be pessimistic about 
the possibilities for implementing meaningful reforms. Surpris
ingly, the respondents to the Harris survey overwhelmingly agreed 
that such changes can be made and that, if implemented, would 
significantly reduce the costs of litigation. 

Specifically, nearly all of the lawyers surveyed, as well as eight 
out often federal judges, support procedural systems that put cases 
on different discovery and trial "tracks" based on complexity: 
the simpler the case, the faster the track. Consistent with this rec
ommendation, almost 80 percent of the attorneys also favor an 
eighteen-month limit on discovery, with provisions for exceptional 
circumstances. Both lawyers and judges overwhelmingly favor 
increaSing the role of federal judges as active case managers, 
making greater use of pretrial and status conferences to monitor 
and limit discovery, and scheduling early and firm trial dates. 

To summarize: there is a significant degree of consensus among 
those who regularly participate in the civil justice system about 
what reforms are most needed to reduce transactions costs and 
delays. This consensus was also reflected in our task force. The key 
reforms that we outline in detail below are consistent with those 
identified in the Harris survey. 
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RECOMMENDATIONS FOR 
PROCEDURAL REFORM 

More than fifty years have passed since the Federal Rules of Civil 
Procedure (FRCP) were drafted and adopted. As expressed in 1938, 
the core objectives of the rules are threefold: lithe just, speedy and 
inexpensive determination of every action." With the passage of 
five decades, these objectives-set forth in Rule 1, a symbol of their 
importance that is all too often forgotten or ignored-have not 
changed. They are, and should be, fundamentally important and 
enduring. Our civil justice system should continue to strive for 
their delivery in every case. 

What has changed during the past fifty years is not the objectives 
of the rules but the civil justice system itself-the number and kinds 
of cases, the litigants, and the lawyers. The civil rules, in other 
words, apply to a dramatically different system than that which 
existed at the time of their drafting. To some degree, the rules that 
follow Rule 1 have sought to keep pace with the changes in the 
system. The amendment process has been used on several occa
sions, most recently in 1980 and 1983, when changes were in large 
part directed at correcting abuses in the discovery process and 
increasing the involvement of judges in case management. 

To a significant degree, however, the reform efforts of years past 
have been stopgaps designed to address narrow problems rather 
than to effect fundamental changes that would dramatically im
prove the system (Rosenberg, 1984). The rising costs and delays 
involved in litigation demand now a more far-reaching approach. 
Indeed, Justice Lewis Powell's dissent from the adoption of the 
1980 amendments has been prophetic: 

I doubt that many judges or lawyers familiar with the proposed 
amendments believe they will have an appreciable effect on 
the acute problems ... The Court's adoption of these inade-

8 



JUSTICE FOR ALL 

quate changes could postpone effective reform for another 
decade ... I do not dissent because the modest amendments 
recommended by the Judicial Conference are undesirable. I 
simply believe that Congress' acceptance of these tinkering changes 
will delay for years the adoption of genuinely effective reforms 
(Powell, 1980, pp. 522-23; emphasis added). 

The task force believes that time has proven Justice Powell's 1980 
prediction to be entirely correct. Although well intentioned, past 
changes in the rules failed to alleviate the dual problems of litiga
tion costs and delays. Accordingly, we have concluded that reform 
efforts must look beyond "tinkering changes," in Justice Powell's 
words, and must instead search for more systemic solutions. 

In developing the recommendations outlined below, we were 
mindful of many past efforts by distinguished bodies to accomplish 
the same or similar objectives. Accordingly, we made every effort 
to avoid reinventing the wheel. Instead, we borrowed freely from 
ideas that have been in the public domain for some time, as well as 
from successful experiments by many federal and state courts. In 
addition, we drew upon the findings of the Harris survey summa
rized earlier. At the same time, the wealth of experience and the 
diversity of backgrounds represented by members of the task force 
helped produce what we believe is an innovative and workable 
package of reform recommendations. 

While all participants in the civil justice system-judges, attor
neys, and their clients-dearly can and should make contributions 
to reducing delay and transactions costs, there is no substitute for 
structuring the procedural rules themselves to ensure that litigants 
have the proper incentives to achieve these objectives. Simple direc
tives will not do and cannot be enforced. But the system can be 
better designed so that what is in the interest of each of the 
participants also serves the broader social interest of delivering 
justice fairly, efficiently, and expeditiously. 

We have been mindful throughout our deliberations of the 
enormous challenges that federal judges must confront as the 
principal actors in the judicial system and of the difficulties they 
face. In many districts, judicial caseloads have substantially in
creased in both number and complexity. The processing of civil 
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cases, in particular, is slowed by rising numbers of criminal cases, 
which in effect must be given priority in scheduling. Meanwhile, 
the judicial system continues to operate in horse-and-buggy fash
ion, while technology in nearly every other segment of our society 
races ahead. Ironically, though many of the attorneys who appear 
regularly in court work in offices equipped with the latest in 
computer and word processing technology, federal judges gener
ally are short of computer facilities and other resources that could 
expedite their processing of cases. 

We considered a wide range of suggestions and proposals for 
speeding up the disposition of cases in the federal civil justice 
system. Not all made our list of recommendations. For example, 
some have suggested that Congress must itself take the responsibil
ity for revising the Federal Rules of Civil Procedure by requiring 
that all civil cases in all federal courts be subject to identical and 
strict time deadlines for discovery and trial. Others have urged that 
the definition of "relevant" evidence subject to discovery be tight
ened considerably. And there is support for the so-called English 
rule on attorneys' fees: losing parties pay the costs and fees ex
pended by the winners. 

These and certain other proposals failed to attract unanimous 
support within the task force for various reasons: either they were 
not perceived to be fair to all parties or effective versions could not 
be developed. Significantly, however, the members of the task 
force agreed on a range of other reforms that they believe will pre
serve the fairness objectives of our civil justice system while at the 
same time reducing both cost and delay. 

Several important principles run through our specific proce
dural recommendations. First, the proposals recognize that the 
same set of generic procedures need not, and indeed should not, 
apply to all types of cases. As Professor Maurice Rosenberg has 
written: 

[The] conception that the ideal [of the just, speedy, and 
inexpensive resolution of disputes] is attainable by a mono
lithic set of rules applied to virtually all the varied types of 
civil actions filed in the federal district courts is a gallant 
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illusion that compounds the difficulties ... Perfect process, 
worthy goal though it is, is not the way to produce prompt or 
inexpensive dispositions. Perfection can be suffocating if it 
makes the process more elaborate, complex and labor-inten
sive than the case can bear (Rosenberg, 1984, pp. 243, 247). 

We believe the time has come to recognize that what should be 
considered "reasonable" or "regular" time and expense for case 
processing ought to reflect a fair appraisal-at the outset of the 
litigation-of its complexity. Assigning cases to a tracking system, 
probably organized into three tiers, would alter the inertia of the 
system and give parties and judge strong incentives to move cases 
along quickly to disposition. 

Second, meeting reasonable time expectations will be impos
sible unless courts have both the resources and the will to imple
ment them consistently and then to convey this clearly to all 
participants. Firm trial dates, associated discovery cutoff dates, 
and time limits for the disposition of motions provide clear warn
ing of the system's expectations for each case. Limiting relief from 
those dates to legitimate "good cause" exceptions ensures flexibil
ity while at the same time enforcing the reasonable expectations 
for the matter. 

Third, our recommendations take account of the diversity of 
caseloads and types of litigations across different federal jurisdic
tions. Accordingly, we do not advocate the adoption of a uniform 
set of reform suggestions to be applied by all district courts through
out the nation. Nor do we believe it useful for Congress itself to 
make these judgments for the district courts. 

Instead, reform must come from the "bottom up," or from those 
in each district who must live with the civil justice system on a 
regular basis. The proper role for Congress, we believe, is to launch 
this process with a mix of suggestions and incentives and then to let 
those who use the system fill in the details. Accordingly, our core 
recommendations allow each federal court, with assistance from its 
local bar and client community, to develop its own set of reforms for 
reducing delay and litigation costs within some broad parameters 
that Congress would establish through federal legislation. 
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PROCEDURAL RECOMMENDATION 1 : By statute, direct all fed
eral district courts to develop and implement within twelve 
months a "Civil Justice Reform Plan." 

The expense and delay patterns for civil cases vary across 
different federal district courts. In addition, the districts have 
developed different procedures and customs for handling their 
civil cases. To take advantage of the expertise reflected in these 
differences in approaches and procedures, as well as to avoid 
freezing in place a single set of case management procedures for all 
jurisdictions, the task force recommends that each district court be 
required to develop its own "Civil Justice Reform Plan," a step that 
certain districts already have undertaken. We further recommend 
that each district be required to submit its plan to the Federal 
Judicial Center {FJe} with a report explaining how it addressed the 
topics embodied in the other recommendations outlined here. 
Through its plan, each district court should seek to streamline 
discovery, improve judicial case management, and renew its 
commitment to the "just, speedy and inexpensive" resolution of 
civil disputes. 

The Creation of a Planning Group with Membership from the Bench, 
the Public, and the Bar. In developing its plan, each district court 
should include in its planning group a representative magistrate in 
the district, public representatives, and lawyers practicing in firms 
and corporations representing each of the major categories of 
litigants in the district. The planning groups may vary in their 
membership, therefore, from district to district. The task force 
believes that the wide participation of those who use and are 
involved in the court system in each district will not only maximize 
the prospects that workable plans will be developed, but will also 
stimulate a much-needed dialogue between the bench, the bar, and 
client communities about methods for streamlining litigation 
practice. 

Written Objectives. It is important, in this time of escalating liti
gation costs, for each district court to express its commitment to cost 
and delay reduction through written goals that will guide the 
processing and disposition of civil cases. Furthermore, each district 
should do everything it can to publicize its efforts to develop and 
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adopt a plan. As costs and delays have mounted, the calls for 
greater accountability have increased as well. The kind of plan we 
have recommended can increase public awareness of the efforts of 
judges, lawyers, and litigants to improve the civil justice system. 

Backup Model Plans. The task force recommends that if, at the 
end of one year, a district court has failed to develop and implement 
a plan, a model plan developed by the judicial council for its circuit 
should automatically go into effect. These model plans should be 
developed with public participation and should benefit from tech
nical expertise provided by the Federal Judicial Center (discussed 
below). To ensure that model plans are ready for immediate im
plementation upon the failure of any district to carry out its own 
plan, we suggest that the judicial councils in each circuit begin 
developing their backup plans at the same time each district is 
charged with that task. 

It is unlikely, of course, that backup plans will be necessary. We 
expect that the district courts would generally be enthusiastic about 
participating in a nationwide plan to reduce the costs and delays in 
the civil justice system. Moreover, we outline below a strong 
incentive for districts to comply: federal financial assistance for 
administrative support staff and facilities. 

The Role of the Federal Judicial Center. As already noted, the 
district courts should submit their plans to the Federal Judicial 
Center, which shall compile them and then report back to Congress 
within eighteen months after legislation authorizing procedural 
reform is enacted. Specifically, this report should indicate how 
many districts have implemented their plans during the first year 
and what those plans contain. 

Congress should make available appropriate funds to the center 
to enable it to assist the judicial councils in each circuit to develop 
the model plans and to study on a continuing basis the effects of the 
various procedural reforms adopted by the federal district courts. 
The judicial center could use findings from these studies to develop 
new procedural suggestions from time to time. To allow it to carry 
out this mission, the center should be authorized to ask for and 
receive data from the district courts. 

Congress should also provide funding for either the Federal 
Judicial Center or the Administrative Office of the U. S. Courts to 
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produce a Manual for Litigation. Among other things, this manual 
would provide commentary on the plans themselves, explain the 
rationale behind various decisions underlying the plans, and 
discuss how the plans might be carried out as total, integrated 
packages. 

The suggested manual would build upon the success of the 
Manual for Multidistrict Litigation and its successor, the Manual for 
Complex Litigation (Second Edition). The idea behind the original 
manual was, of course, the belief that complex cases require active 
judicial management and that a manual could set forth the basic 
management tools as well as provide commentary on what experi
ence had taught about the effective use of those tools. The Manual 
for Complex Litigation has indeed become a valuable repository of 
learning. 

Litigation not currently covered by the existing manual can 
benefit from an analogous repository of experience and recommen
dations. Courts are experimenting energetically with various 
management tools, together and in combination. Wisdom gained 
from those experiments should be shared in some systematic way. 
A Manual for Litigation would perform that function. 

PROCEDURAL RECOMMENDATION 2 : Include in each district 
court's plan a system of case tracking or differentiated case 
management. 

The task force believes that the time has come for all federal 
district courts to channel cases according to their particular needs 
and characteristics. Many state and local courts already do this. 
Accordingly, we recommend that each district court's plan provide 
for a system of case tracking or, as some have termed it, differenti
ated case management, whereby cases of different degrees of 
complexity are placed on different time tracks for discovery and 
trial. 

Case tracking can alleviate the problems that arise when a single 
set of rules is applied indiscriminately to all lawsuits-when "Cad
illac-style procedures" are used to process "bicycle-size lawsuits" 
(Rosenberg, 1984, p. 247). For many cases the large-scale discovery 
methods available under the rules are simply unnecessary. Case 
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tracking can give simple cases the quick scheduling they deserve, 
while reserving more time for complex cases. 

The Harris survey results reported earlier show overwhelming 
support for case tracking: 90 percent of plaintiffs' and defendants' 
attorneys, 89 percent of public interest litigators, 87 percent of 
corporate counsel, and 78 percent of federal judges support it 
(Louis Harris and Associates, 1989, pp. 52, 57). 

While the details of the case-tracking system (that is, the number 
of tracks) will likely vary from district to district, each tracking 
system must implement two interrelated procedures: establishing 
early, firm trial dates, and imposing time limits on the discovery 
process, directed toward completion of discovery, with related 
limits on the resolution of motions (Procedural Recommendations 
3 and 6 below). The reason for this linkage is dear: the early 
completion of discovery can be counterproductiveifthe trial is then 
long delayed. Thetask force expects that districts would neverthe
less develop different approaches suitable to their case mix; for 
example, different numbers of tracks and different time limits. 

The New Jersey System. The state of New Jersey has experi
mented with a three-tiered case-tracking system that can hel p serve 
as a model for federal district court reform: 

Track One is for "simple" or "expedited" cases-cases that re
quire little or no judicial intervention prior to trial and that can be 
resolved in fairness to all parties within a relatively short time. 

Track Two is for "complex" cases-cases that need early and 
intense judicial involvement. 

Track Three is for "standard" cases-cases that do not fall into 
the other two categories. 

Expanding Case Intake Information. To promote case tracking, a 
plan could require plaintiffs' attorneys to identify at the time the 
complaint is filed the track to which they believe their case should 
be assigned. This identification could be done through an ex
panded civil cover sheet, which the clerk of the court would use in 
making the initial assignment If counsel for the defendant believed 
a different track applied, counsel could have the opportunity to so 
indicate within a short period. Disputes over the track assignment 
could and should be resolved at the initial scheduling conference 
(discussed in Procedural Recommendation 7). Case tracking would 
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probably work best where courts named a "track coordinator" 
within the clerk's office to place cases on their respective tracks. 

The Importance of Time Limits. Case tracking requires that time 
limits apply to each track. Judges would apply these deadlines in 
the "typical" case faIling within each track to various stages of the 
litigation: for the completion of discovery, for dispositive and other 
key motions (motions to dismiss and for summary judgment, in 
particular), and for trial. Each district, through consultation be
tween the court and the bar, can develop the standards that best suit 
its caseload and docket demands. 

The task force believes that time limits can go a long way toward 
improving overall case management by attorneys and judges, 
reducing discovery abuse and lowering litigation transactions 
costs. As two legal experts have stated: 

Standards development forces judges, administrators, law
yers and others to examine what they believe is an appropri
ate time from filing to disposition, how rapidly most lawyers 
are able to prepare for trial, and how soon a court should 
provide a trial. While it is never possible to wholly divorce 
such discussions from the current pace of litigation in the 
jurisdiction, the sincere deliberations of concerned profes
sionals in the system will result in goals that reflect what 
speedy and just disposition should mean in that jurisdiction. 
It is precisely this consultation that has the greatest likeli
hood of changing the expectations of the "local legal culture" 
(Solomon and Somerlot, 1987, p. 17). 

A recent study by the National Center for State Courts reached 
a similar conclusion, finding that while time standards are 

not a panacea, . . . they can be an important part of a 
comprehensive program to reduce or prevent delays. First, 
they express an important concept: that timely disposition of 
the courts' business is a responsibility of the judiciary. Sec
ond, they provide goals for the court and the participants in 
the litigation process to seek to achieve, both in managing 
their total caseloads and in handling their individual cases. 
Third, they can lead directly to the development of systems 
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for monitoring caseload status and the progress of individual 
cases, as participants in the process seek to manage their 
dockets more effectively in order to achieve their goals 
(Mahoney, 1988, p. 63). 

The General Accounting Office has confirmed these findings 
(U .5. GAO, 1981). Afterreviewing 782 files on cases thattook a year 
or more to terminate in nine federal district courts, the GAO found 
the establishment and enforcement of time standards for different 
stages of the cases to be the critical factor in effective case manage
ment. These findings led the GAO to recommend that the Federal 
Rules of Civil Procedure be amended to include maximum time 
limits (with waivers in exceptional cases) for the various steps in the 
civil process. 

Our recommendation is in the same spirit but is more flexible. 
Rather than suggesting a uniform set of time standards for all cases 
and for all districts, we believe each district can best set its own 
guidelines for time standards for the tracks it identifies. Individual 
judges should then apply those guideline time frames to individual 
cases, allowing variations only in exceptional circumstances. 

PROCEDURAL RECOMMENDATION 3 : Require in each district's 
tracking system the setting of early, firm trial dates at the 
outset of all noncomplex cases. 

The task force believes that except for cases categorized as 
"complex," trial dates should be set at the outset of the litigation at 
a mandatory scheduling conference, which should be held, in all 
but the simplest of cases, within at most 45 days following the first 
responsive pleading to the complaint (see also Procedural Recom
mendation 7). For "complex" cases, whose length and intricacy can 
often frustrate attempts to set trial schedules too far in advance, we 
recommend that a discovery cutoff date be fixed at the mandatory 
initial conference. Thereafter, within some period (say 120 days) 
before the discovery cutoff, the trial judge could be required to set 
dates for resolution of dispositive motions and trial. 

Each district should consider whether trial dates should be set by 
day, week, or month. That decision may depend on whether the 
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case is a jury or nonjury matter. For example, it may be that jury 
trials are better set by the month, while nonjury trials are better set 
for a date certain. 

Some courts already set early and firm trial dates. Indeed, 
subsection (b) of Rule 16, as amended in 1983, authorizes the 
practice. The task force has concluded, however, that a systemwide 
requirement must be implemented. As Wayne Brazil, a leading 
procedural expert, has written, "fixing early and firm dates for the 
completion oftrial preparation and for the trialitself is probably the 
single most effective device thus far developed for encouraging 
prompt and well-focused case development" (Brazil, 1981, p. 917). 
Professor E. Donald Elliott suggests why: 

Perhaps the most important single element of effective 
managerial judging is to set a firm trial date. Limiting the 
amount of time before trial establishes a "zero sum game," in 
which part of the cost of working on one issue is the opportu
nity cost of not being able to work on other issues within the 
limited time available before trial. This creates incentives for 
attorneys to establish priorities and "narrow the areas of 
inquiry and advocacy to those they believe are truly relev
ant and material" and to "reduce the amount of resources 
invested in litigation" (Elliott, 1986, pp. 313-14; citations 
omitted). 

A 1986 American Bar Association publication also sets forth 
several reasons "why judges, lawyers and academics all agree" on 
the importance of setting firm trial dates. Such a procedure: 

-dramatically increases settlement probabilities; 
-eliminates duplicative preparation of witnesses when trials 

are rescheduled; 
-is cost-effective for the trial attorney because it allows efficient 

and predictable scheduling of the only commodity the attorney has 
to sell, time; and 

-requires more serious planning by the court. 
The statements of these commentators are borne out in the 

Harris survey, which found strong support among all respondent 
groups for "scheduling early and firm trial dates": 79 percent of the 
plaintiffs' litigators, 76 percent of defendants' and public interest 
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litigators, 85 percent of the corporate counsel, and 89 percent of the 
federal judges agreed with this view (Louis Harris and Associates, 
1989, p. 55). 

PROCEDURAL RECOMMENDATION 4: Set time guidelines for 
the completion of discovery in each district's tracking system. 

The task force recommends that each track within the district's 
system should provide time guidelines not only for trials but also 
for the completion of discovery. Using the example of the three
track system noted previously, the "expedited" track might have a 
discovery guideline of 50-100 days, the" standard" track a guide
line of 100-200 days for the completion of discovery, and the 
"complex" track a discovery guideline of six to eighteen months. 

The task force nevertheless recognizes that in complex cases, it 
may not be practicable to set a discovery time limit during the initial 
phase of the litigation because it may not be possible to foresee 
accurately when the parties ought to complete discovery. In such 
cases the court should establish clear intermediate targets at the 
outset of the litigation and should plan on identifying a fixed, final 
discovery cutoff date at some later point. 

Many efforts have been made in the past to amend the rules to 
address discovery abuse. In 1980, for example, a new paragraph (f) 
was added to Rule 26 to put into place a two-pronged mechanism 
for holding discovery conferences. As a complement to that change, 
a new paragraph (g) was added to Rule 37 to authorize the court to 
award to parties who attempt to frame a discovery plan the ex
penses incurred in that attempt if any party or his attorney fails to 
participate in good faith and thereby causes additional expense. In 
1983 a new paragraph was added to Rule 26(b)(1) to provide for 
limits on the "frequency or extent or use of the discovery methods" 
under certain circumstances. In addition, substantial changes were 
made to Rule 16 to expand the use of the scheduling conference. 

Unfortunately, these well-intentioned amendments have not 
adequately regulated the discovery process. The task force believes 
that presumptive time limits for the completion of discovery
implemented as part of an overall case management system-can 
provide needed controls to a discovery process that is out of 
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controL Such limits can encourage litigants and their lawyers to 
narrow their areas of inquiry to those they truly believe are relevant 
and material; to better establish discovery priorities and thus to do 
the most important work first; and to devote more attention to 
weighing the value of uncovering every single item of "relevant" 
material against the value of resolving the dispute fairly, quickly, 
and inexpensively. At the same time, time limits can give judges 
ammunition to discipline parties that "hide the ball" in discovery 
and thus force opposing counsel to seek the volumes of irrelevant 
material, about which many parties now complain. 

Staged Discovery. Courts can accelerate the disposition of cases 
by "staging" discovery, which can take a variety of forms. One 
approach, pioneered by Judge Robert F. Peckham,limits the parties 
in the first stage to developing information needed for a realistic 
assessment of the case, perhaps by inspecting a few documents and 
taking a few depositions. If the case does not end, a second, more 
detailed stage would begin. As Judge Peckham, chief judge for the 
Northern District of California, explains: 

The telescoping of the discovery process will not interfere 
with the parties' ability to obtain full discovery if needed for 
trial preparation on every cause of action pleaded; it will, 
however, streamline costs and minimize delay by initially 
providing the parties only that information needed to evalu
ate intelligently the strengths and weaknesses of their cases. 
The goal of two-tiered discovery is to decrease the exorbitant 
costs associated with full-blown discovery by disposing of 
cases before reaching the second stage of discovery (Peck
ham, 1985, p. 269). 

The Southern District of New York has used another form of 
staged discovery relating specifically to its interrogatory practice. 
Under this procedure, the parties initially are limited to issuing 
"identification" interrogatories-requesting the names of indi
vid uals with knowledge ofthe subject matterof the action, informa
tion relating to the computation of damages, and information 
regarding the location, custodian, and description of relevant 
documents. Thereafter, additional interrogatories are permitted 
only by leave of court. The task force believes that in determining 
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whether to adopt such a two-stage interrogatory procedure, courts 
should consider both the efficiency gained from such a procedure 
and the equities in scaling back the availability of interrogatories, 
which are the least expensive discovery device available to individ
ual plaintiffs. 

Staged Disposition of Issues. The staged disposition of issues by 
judicial rulings can also be productive. Narrowing the contested 
legal or factual issues at a rapid pace can pave the way for more ex
peditious discovery and even settlement. Thus, courts should be 
encouraged, where appropriate, to manage discovery and decide 
motions with a view toward early resolution of key issues-for 
example, disputes over the length and applicability of a relevant 
statute of limitation, issues of contract interpretation, and so on. 
Often a dispute can be resolved quickly and inexpensively once a 
core issue is decided. Courts might also be encouraged, where 
appropriate, to bifurcate issues for triat asking the jury to decide 
liability before damage issues, or vice versa, in torts cases, for 
example. 

PROCEDURAL RECOMMENDATION 5 : Permit in each district's 
plan only narrowly drawn "good cause" exceptions for delaying 
trials and discovery deadlines. 

The objectives of setting early, firm trial dates can be easily 
defeated if attorneys are freely permitted to obtain continuances. 
Thus the task force recommends that each plan include a stringent 
"good cause" justification for delaying trials and discovery dead
lines. Importantly, each district should adopt a firm and consistent 
policy for minimizing continuances. 

One possible model for such a policy is set forth in Section 2.55 
of the American Bar Association's Standards Relating to Court 
Delay Reduction (1984), which provides: 

Requests for continuances and extensions, and their 
disposition, should be recorded in the file of the case. Where 
continuances and extensions are requested with excessive 
frequency or on insubstantial grounds, the court should 
adopt one or a combination of the following procedures: 
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(1) Cross-referencing all requests for continuances and 
extensions by the name of the lawyer requesting them. 

(2) Requiring that requests for continuances and stipulations 
for extensions be endorsed in writing by the litigants as 
well as the lawyer. 

(3) Summoning lawyers who persistently request continu
ances and extensions to warn them of the possibility of 
sanctions and to encourage them to make necessary ad
justment in management of their practice. Where such 
measures fail, restrictions may properly be imposed on 
the number of cases in which the lawyer may participate 
at anyone time. 

PROCEDURAL RECOMMENDA nON 6 : Include procedures for 
resolving motions necessary to meet the trial dates and the 
discovery deadlines in each district's plan. 

The task force believes that a major cause of delay is the failure 
by judges to decide on a timely basis fully briefed motions, whether 
they relate to simple discovery matters or involve requests for 
summary judgment. In many cases, motions that would streamline 
the litigation are filed early on. These motions are fully briefed and 
then remain undecided for an inordinate amount of time. While the 
parties wait for the decision, they are forced to conduct discovery 
on the claims or defenses that are the subject of the motion, only to 
find once a decision is finally rendered that the discovery was 
unnecessary. The result: needless and often substantial costs are 
incurred. 

To alleviate this situation, the task force recommends that stan
dard periods be developed and implemented for the disposition of 
motions. These periods would be designed to allow the parties to 
meet the trial dates and discovery deadlines. 

The task force also recommends that each plan include a method 
for redressing the court's failure to decide pending motions. For 
example, a procedure might be developed whereby judges are 
obliged to report to counsel at a status conference, or otherwise, 
concerning such delays. We also believe that each district planning 
group should consider mechanisms by which the chief judge can 
better monitor the periods within which motions are decided. 
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PROCEDURAL RECOMMENDATIO!'J 7: Provide in each district 
court's plan for neutral evaluation procedures and mandatory 
scheduling or case management conferences at the outset ofall 
but the simplest of cases. 

Much unnecessary cost and delay can be avoided at the outset of 
many cases through sensible case management evaluation and 
scheduling techniques. We have two specific recommendations in 
this area to offer. 

Neutral Evaluation and Alternative Dispute Resolution. First, we 
suggest that each district court's plan require parties at the outset 
of all but the simplest and most routine cases to attend a conference 
with a neutral court representative to assess the suitability and 
desirability of alternative dispute resolution (ADR) procedures.3 

This would expand the procedures now being used in the Northern 
District of California, where volunteer attorneys meet with parties 
at an early stage to shape the issues and the discovery process. 

Interest in a variety of ADR techniques has accelerated in recent 
years and covers a wide range of procedural devices: arbitration, 
mediation, and nonbinding summary trials in which the attorneys 
present brief summaries of their cases to juries without live testi
mony. Although much research remains to be done about the 
effectiveness of these techniques and about the circumstances to 
which specific ADR procedures best apply, there is some anecdo
tal evidence that ADR can help resolve disputes more quickly and 
at less cost than traditional litigation. Accordingly, we believe that 
the cost savings from early neutral evaluation outweigh any small 
additional costs of the procedure at the "front end" of litigations. 

Nevertheless, because the evidence on ADR is far from defini
tive and because the optimal choice of specific ADR techniques 
varies from case to case, it would be a mistake to freeze into the 
procedural rules one or more particular techniques. Thus districts 
should experiment with ADR procedures through the neutral 
evaluation mechanism. In effect, we suggest that the district plans 
formalize the "multidoor courthouse" concept that has been imp le-

3. Possible exceptions might involve various classes of administrative disputes 
that contribute significantly to crowded dockets in certain federal courts; for ex
ample, cases involving sodal security and disability claims, veterans' claims, and 
student loan defaults. 
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mented in certain federal districts and state courts. Congress should 
make funds available to districts to experiment with different ADR 
mechanisms, with a body designated to administer the funding 
program. As part of its ongoing assessment, the Federal Judicial 
Center should, in consultation with the districts, evaluate the 
results of these experiments and, where appropriate, suggest their 
regular use among all districts. 

Scheduling Conferences. Once it is clear after the neutral evalu
ation process that a case will not be resolved through AD&, it is 
essential that the courts intervene at the earliest possible stage to 
structure the litigation with a view toward minimizing costs and 
delays. We believe the best mechanism for accomplishing this 
objective is to require each district court's plan to provide for a 
mandatory scheduling conference-presided over by judges and 
not magistrates-at the outset of all but the simplest and most 
routine of cases <the same categories of cases exempted from the 
neutral evaluation process would be exempted from the conference 
requirement). As Judge Peckham has observed, a "fairly prompt 
status conference prods lawyers to prepare themselves and sets the 
tenor of the entire litigation, by making it clear at the outset that the 
judge will take an active interest in the management of his cases" 
(Peckham, 1981, p. 785). In less complex cases, this conference could 
be done by telephone or as a "paper conference." 

Courts should use the initial conference to set firm trial dates 
(except in those "complex" cases where setting a trial date would 
not be feasible); schedules for discovery (staged where appropri
ate); discovery cutoff dates within the guidelines for the particular 
tracks to which cases have been assigned; dates for resolving 
substantive and discovery motions; and dates for resolving any 
disputes as to the tracking category to which cases should be 
assigned. The initial conference can allow these schedules to be set 
because it educates the judge at the inception of the litigation about 
the nature and magnitude of the dispute. 

Concerns about Judicial Management. The task force recognizes 
that there have been criticisms of the kind of active judicial case 
management or, as some have put it, "managerial judging," advo
cated here (Resnik, 1982). While recognizing that such critiques 
raise valid concerns, we conclude that judicial case management 
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can be pursued without sacrificing the fundamental due process 
objectives that we all share. We concur in the compelling conclu
sion of Judge Alvin B. Rubin, who has written: 

The judicial role is not a passive one. A purely adversarial 
system, uncontrolled by the judiciary, is not an automatic 
guarantee that justice will be done. It is impossible to consider 
seriously the vital elements of a fair trial without conSidering 
that it is the duty of the judge, and the judge alone, as the sole 
representative of the public interest, to step in at any stage of 
the litigation where ... intervention is necessary in the inter
est of justice. Judge Learned Hand wrote, "a judge is more 
than a moderator; he is charged to see that the law is properly 
administered, and it is a duty which he cannot discharge by 
remaining inert" (Rubin, 1978, p. 136). 

The task force believes that its recommendations for increased 
judicial case management articulate an approach to the twin prob
lems of cost and delay that maintains the essential requirements of 
due process. It is also noteworthy that the substantial majority of 
those who participate in the civil justice system, evidenced by the 
responses to the Harris survey (pp. 50,54-55), overwhelmingly 
support active judicial management. More than eight out of ten 
members of the litigating bar and judges surveyed said that they 
favor "the concept of increasing the role of federal judges as active 
case managers." Roughly nine out of ten respondents specifically 
expressed support for "requiring early discovery conferences soon 
after the case is filed" and for "more active use of pretrial and status 
conferences to monitor and limit discovery." 

PROCEDURAL RECOMMENDA nON 8 : Require in each district's 
plan that authorized representatives of the parties with de
cisionmaking authority be present or available by telephone 
during any settlement conference. 

Based on its collective litigation experience, the task force be
lieves that cases are more likely to be settled when the clients 
themselves are present, in person or by telephone, during any 
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court-sponsored settlement conference. The presence of the client 
makes it impossible for the attorneys to delay settlement discus
sions, often for weeks or months, with the time-honored excuse, 
"Let me get back to you after I've discussed this with my client." 

In fact, Rule 16(a)(5) currently authorizes district courts to con
duct a conference with the "attorneys for the parties and any 
unrepresented parties" for the purpose of "facilitating the settle
ment of the case." There is some dispute, however, over the powers 
district courts should have to order clients to be present at a 
settlement conference. 

The most expansive view was recently taken in C. Heilman 
Brewing Co. v. Joseph Oat Corp., 871 F. 2d 648 (1989), where a majority 
of the U.S. Court of Appeals for the Seventh Circuit affirmed a 
district court ruling assessing a sanction of costs and fees on a party 
who violated the court's pretrial conference order by failing to send 
a corporate representative with authority to settle. The majority 
relied on the "inherent authority" of the district court to manage its 
docket, acknowledging that while the district court could not 
compel settlement, it could compel the parties to discuss settlement 
in a neutral forum. 

The dissent in Heilman objected to the requirement that client 
representatives be physically present at the settlement conference, 
arguing that litigants do not have a duty to settle their cases in 
"good faith." The dissent pointed to inherent difficulties in some 
cases in identifying the person(s) "with authority to settle." 

The task force recognizes that there are practical difficulties in 
identifying such persons, particularly in mass tort cases (in which 
one attorney often represents many clients), in commercial cases in 
which the board of directors has the necessary decision making 
authority, or in cases in which the client is the federal government. 
Nevertheless, even in these cases, some person or body ultimately 
has decisionmaking authority. Recognizing that it may be imprac
tical and burdensome in every case to require that person or body 
to be physically present at a settlement conference, we recommend 
instead that each district plan require "authorized representatives 
of the parties, including counsel, with decisionmaking authority" 
to be present or available by telephone during any settlement 

26 



JUSTICE FOR ALL 

conference. Congress would also be advised to consider whether 
statutory authorization for this practice is necessary. 

PROCEDURAL RECOMMENDATION 9: Shorten current service 
provisions from 120 to 60 days. 

The task force believes that the current provision in the rules that 
allows 120 days for the service of process is unnecessarily long and 
recommends that it be shortened to 60 days. This change would 
accelerate the scheduling of the initial alternative dispute resolu
tion and mandatory status conferences (see Procedural Recom
mendation 7). 

PROCEDURAL RECOMMENDA nON 10: Provide in each dis
trict's plan for the regular publication of pending undecided 
motions and caseload progress. 

To increase the likelihood that the time periods for the disposi
tion of motions (see Procedural Recommendation 6) are followed, 
the task force believes that mechanisms must be developed to 
enhance judicial accountability. Accordingly, we recommend that 
the Administrative Office of the U.s. Courts be directed to comput
erize, in each district, the court's docket so that quarterly reports 
can be made to the public of at least all pending submitted motions 
before each judge that are unresolved for more than 30,60, and 90 
days, and all succeeding 30-day increments. In addition, courts 
should report data for each judge indicating the aging of his or her 
caseload in each of the tracking categories developed by the district. 
To facilitate this reporting, the Administrative Office should stan
dardize court procedures for categorizing or characterizing judicial 
actions; for example, defining what is a "dismissal" and how long 
a case has been "pending." We believe that substantially expanding 
the availability of public information about caseloads by judge will 
encourage judges with significant backlogs in undecided motions 
and cases to resolve those matters and to move their cases along 
more quickly. 
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PROCEDURAL RECOMMENDATION 11 : Ensure in each district's 
plan that magistrates do not perform tasks best performed by 
the judiciary. 

Magistrates can and do fulfill a valuable function in alleviating 
judges' work loads by performing many critical nonjudicial tasks, 
especially for routine litigation. At the same time, however, the task 
force believes that a number of federal district courts are relying too 
heavily on magistrates in civil cases to conduct certain tasks that are 
properly reserved to judges. It may be tempting to justify such a 
trend on the ground that judges in some courts are simply too 
overburdened with their heavy caseloads to manage their cases 
with the degree of attention and care they would like. But such a 
justification fails. 

For one thing, the notion that by assuming core judicial functions 
magistrates can economize on judicial resources is fundamentally 
flawed. Decisions by magistrates on matters of importance-for 
example, summary judgment motions-are often appealed to the 
supervising judge, requiring the parties to brief and argue the same 
questions twice. In addition, active judicial management of cases 
can prevent lengthy disputes between counselforthe parties before 
magistrates over minor procedural issues. 

Accordingly, the task force believes that each district's plan 
should ensure that magistrates are not performing functions that 
are better left to judges. In addition, district judges utilizing mag
istrates should be required to monitor the number of matters 
pending before each magistrate and how long each matter has been 
pending. 

PROCEDURAL RECOMMENDATION 12: Include mechanisms for 
reducing backlogs in the plans of district courts with significant 
backlogs. 

One potential stumbling block to the development of the plans 
is that some districts may have serious case backlog problems. Such 
districts will have to develop a transition program to address these 
backlogs. At a minimum, such a program must include an assess
ment of the current backlog problem; an analysis of current judicial 

28 



JUSTICE fOR ALL 

productivity; possible revision of current local rules to address the 
backlog; and a schedule for terminating the transition program, 
with interim goals leading to the full implementation of the district' s 
Civil Justice Reform Plan. 

Districts could address their backlogs by convening status con
ferences on all cases of a certain age (two years) and then imposing 
discovery cutoff and trial dates. In addition, courts with backlogs 
should experiment with "settlement weeks," such as those tried in 
the Superior Court for the District of Columbia. 
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RECOMMENDATIONS 
FOR EXPANDING 

JUDICIAL RESOURCES 

No package of procedural reform proposals can produce meaning
ful change without the active participation of a modern, well
supported, and well-trained judiciary. Although the United States 
can be proud of the generally high quality of its judges, the support 
we give our judiciary leaves much to be desired. 

Specifically, given the importance and magnitude of their re
sponsibilities, our judges are underpaid and the administrative 
support they receive is far from sufficient. In addition, computer 
facilities in many courts lag far behind the equipment and person
nel available to the private bar. No case-tracking system can work 
efficiently unless the computer facilities and data base systems are 
in place to track the progress of all the cases in each district. 

The task force believes that with a relatively modest amount of 
additional funds-several hundred million dollars, at most-the 
federal judicial system can be readied for the twenty-first century, 
both in terms of administrative support and salary levels for the 
judges who are the centerpieces of our judicial system. 

JUDICIAL RESOURCE RECOMMENDATION 1: Expand adminis
trative support. 

Each district court has different resource needs, whether simply 
to keep pace with current litigation or to make the improvements 
in the civil justice system that we believe are desirable and neces
sary. Accordingly, we propose that at the time each district submits 
its plan to the Federal Judicial Center it also submit to Congress a 
report indicating by how much the plan seeks to reduce cost and 
delay and what additional resources-including administrative 
staff, computer facilities, and software support-are required to 
achieve the announced objectives. This process should educate 
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Congress, the executive branch, and the public in general about the 
relatively modest additional resource requirements for making the 
substantial improvements in the civil justice system that we believe 
can be made. 

We further recommend that Congress make available some 
funds for additional staff and computer support at the same time 
that it requests the district courts to develop their plans. These 
funds should be directed only to those districts that develop and 
implement the plans. 

JUDICIAL RESOURCE RECOMMENDATION 2: Expand judicial 
case management training programs. 

The proposed case-tracking system and related recommenda
tions designed to improve judicial case management require judges 
themselves to be effective case managers. Given the wide variety of 
professional backgrounds and experiences of federal district court 
judges, many judges may find it useful to become familiar with the 
case management techniques being used throughout the country. 
In particular, there are many judges now on the bench who have 
experimented successfully with various procedural approaches. In 
addition, there are law professors and other independent experts 
on judicial management who have examined which of the many 
techniques now in use are likely to be most effective in resolving 
disputes quickly and fairly. The accumulated learning on this 
subject needs to be better transmitted throughout the federal judi
ciary. Moreover, with the development and implementation of the 
plans recommended in this report, new information-descriptive 
and statistical-will be generated. 

Accordingly, the task force recommends that current judicial 
training programs be expanded to include a new curriculum and 
emphasis on efficient case management and that funding be made 
available to make this possible. 

JUDICIAL RESOURCE RECOMMENDATION 3: Fill judicial 
vacancies and review the need for additional judges. 

It is likely that many, if not most, districts with substantial case 
backlogs will request additional judges as a principal means of 
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cutting delay. The task force believes that some pressure for more 
judges can be relieved through procedural reform, as already dis
cussed. Nevertheless, we also believe that more judges in certain 
districts might be required if the backlog problem is to be ade
quately addressed. Moreover, various districts have been waiting 
for additional federal judges, who have yet to be nominated by the 
Department of Justice. The task force urges the administration to fill 
these vacancies expeditiously. 

JUDICIAL RESOURCE RECOMMENDATION 4 : Increase judicial 
salaries. 

The foregoing recommendations make clear that costs and de
lay in the federal courts can be reduced only through the active 
involvement of the federal judiciary. In many cases, judges may 
have to work even harder than they do now, when as a group they 
are already burdened by heavy caseloads. 

Clearly, it is only fair, and indeed long overdue, that the salaries 
of federal judges be significantly increased. The task force recog
nizes this is a highly emotional issue, as the public outcry over the 
proposed congressional and federal employee pay increase in early 
1989 attests. But the issue must be addressed, and soon. While 
lifetime judgeships carry prestige and security, it is short-sighted of 
society to expect that America's best attorneys will continue to be 
attracted to the judiciary when, as practicing lawyers, they can earn 
substantially greater sums. Adjusted for inflation, federal judicial 
salaries have fallen 30 percent during the past twenty years (Hedges, 
1989). As a result, judicial salaries have badly lagged behind those 
for practicing attorneys. Indeed, graduating law students can now 
earn in law firms in New York City in their first year as much as a 
federal judge. Elsewhere around the country, it takes only several 
years out of law school for attorneys to do the same. 

Inadequate judicial salaries have already led some federal dis
trict judges to return to the private sector. Members of the task force 
know of highly qualified lawyers who have turned down potential 
appointments because of the salary. If this trend continues, the 
nation faces a real threat that many of its best federal judges will 
leave the bench for private practice, and many more highly quali-
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fied potential judges will be discouraged from taking on judicial 
responsibilities. 

This possibility must not be allowed to occur. The task force 
recommends that Congress move quickly to provide substantial 
pay increases to federal judges. 
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RECOMMENDATIONS FOR 
CLIENTS AND THEIR ATTORNEYS 

Although the civil justice system must be structured to provide 
incentives for the participants to resolve their disputes quickly and 
inexpensively, clients and their attorneys must also respond to 
those incentives. We do not pretend to have all the answers about 
how these responses are best made. But we agree that several steps 
are appropriate. 

RECOMMENDATIONS FOR THE BAR 

The task force's procedural recommendations focus to a large 
degree on steps that courts and judges should take to reduce 
litigation costs and delays. But still more will be needed to make 
significant improvements in our civil justice system. The nation 
needs-and must get-a substantial commitment from the bar to 
address this challenge as well. 

The legal profession has changed dramatically during the last 
decade or more: law has evolved from a profession to a business, 
one that is increasingly dominated by escalating attorney salaries, 
heavier demands for billable hours, and diminished loyalty among 
firm partners. Sol Linowitz has aptly described this state of affairs: 

Over the years ... something seriously disturbing has been 
happening to the legal profession. We have become a busi
ness-dominated by "bottom line" perspectives. In too many 
of our law firms, the computer has become the Managing 
Partner as we are ruled by hourly rates, time sheets and 
electronic devices. We have seen an increase in technological 
expertise with a corresponding diminution of the human side 
of law practice (Linowitz, 1988). 
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Chief Justice Rehnquist has echoed this theme: 

The practice of law in the United States has evolved from a 
profession to a business, with all that those terms connote: 
emphasis on making money, increased competition for clients, 
increased mobility of lawyers (Rehnquist, 1988). 

This change in the structure of the profession-especially the 
emphasis on higher billable hours-has noticeably affected the 
conduct of litigation, most specifically in the area of discovery. For 
example, in the Harris survey, strong majorities of each respondent 
group identified "lawyers and litigants who use discovery as an 
adversarial tool or tactic to raise the stakes for their opponents" as 
a major cause of litigation costs and delays: 64 percent of defense 
litigators, 71 percent of public interest litigators, 77 percent of 
corporate counsel, and 71 percent of federal trial judges shared this 
view. In addition,40 percent of the defense litigators and 46 percent 
oftheircounterparts from the plaintiffs' bar indicated that "lawyers 
who use discovery and motion practice simply to drive up the bill" 
were a major cause of costs and delays. Finally, 38 percent of the 
defense litigators and 44 percent of the plaintiffs' litigators indi
cated that "counsel who keep cases alive as long as possible to 
maximize billings" were another major cause of costs and delays 
(Louis Harris and Associates, 1989, p. 25). 

In short, there is a consensus that some litigation costs are not 
demanded by the merits of the case, but rather are incurred as a 
direct outgrowth of the incentives that have been built into the 
private legal industry itself. The task force believes that the time has 
corne for the profession to examine the impact of costs on the 
delivery of legal services and the critical question whether increas
ing costs have impeded access to the courts. 

More important, the profession must devote more resources to 
lowering the costs of litigation, in money and in time. The fact that 
our group, consisting of a broad range of participants in the legal 
system with widely different views on matters of substantive law, 
was able to agree upon some basic cost-reducing measures demon
strates that change is possible. The organized bar ought to encour
age more of these kinds of interchanges throughout the country. 

35 



JUSTICE FOR All 

Our recommendation that planning groups be formed in each 
federal district to develop expense and time reduction plans, if 
followed, would stimulate such meetings. 

Fortunately, some efforts are already under way. The task force 
identified a number of positive steps that many attorneys and their 
firms have already taken. Many firms, for example, are giving 
clients litigation budgets and strategic plans at the outset of their 
cases so that they can anticipate the ultimate cost. Firms also 
underwrite, through the National Institute of Trial Advocacy pro
grams, the training of attorneys to help them select winning from 
losing cases and to avoid unnecessary discovery. 

RECOMMENDATIONS FOR CLIENTS 

The group focused almost entirely on what large corporate 
clients could do to reduce transaction costs. Two broad approaches 
are being tried: bringing more litigation "in-house" and exercising 
greater supervision over outside counsel (see Banks, 1983). 

While the data are sparse, hiring in-house counsel to conduct 
routine, and often highly repetitive, litigation appears to reduce 
costs. As a recent article in the American Bar Association Journal 
points out: 

In-house lawyers have no incentive to bill unnecessary hours, 
do not need to be ed ucated about the corporation's business, 
know how to locate witnesses and documents qUickly, tend 
not to engage in excessive memo writing or redrafting, are 
not pulled off a matter for another client's crisis and, in 
general, do not feel obliged to create a Cadillac work pro
duct to impress a partner when a Chevrolet will do the job 
(Machlowitz, 1989, p. 66). 

A recent survey by Arthur Young finds that major corporations 
are rapidly bringing their litigation in-house. In 1983 only 37 
percent of those surveyed indicated that they handled at least some 
of their litigation internally. By 1987 that number had increased to 
75 percent (Dockser, 1988). 

To handle the increased volume of in-house work, corporations 
have been luring away prominent litigators and senior partners 
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from private law firms. This trend should help hold down litigation 
costs, since corporate counsel who were previously affiliated with 
private law firms are in an ideal position to monitor and control the 
costs of outside counsel. 

Of course, there are limits to cost savings from moving legal 
work in-house. Businesses will continue to use private law firms for 
nonregular and complex litigation requiring specialized expertise. 
In addition, outside counsel may continue to be required where the 
behavior of top corporate officials may be at issue. 

But even where corporations must look to outside lawyers for 
representation, we believe that they can do a better job of supervi
sion and cost control. Several supervisory techniques that some 
corporations are now using are likely to be successful: 

-Increasing corporate counsel's involvement in case manage
ment by specifying guidelines for outside attorneys; developing 
trial books or manuals for acceptable litigation techniques and 
tactics; requiring the presence of corporate counsel at trial; devel
oping computer-based case-tracking systems that allow corpora
tions to follow day-to-day litigation actions. 

-Using these computerized systems or other techniques to 
develop cost data on routine cases and using that data to develop 
litigation budgets; taking competitive bids for certain work. 

-Insisting upon litigation budgets and litigation plans at the 
outset of a case. 

-Encouraging the use of more paralegals and other nonlawyers 
for reading and summarizing files and documents. 

-Appointing corporate record supervisors to monitor and fa
cilitate record production. 

These are only a sampling of the techniques that were raised in 
the group's discussions or appear in the literature. General counsel 
also spoke of different goals in supervision. Some saw the super
visory function as primarily review of bills and unnecessary staff 
(for example, the assignment of several associates to a case where 
one partner would do). Others believed that the key objective of 
supervision is to encourage early settlement. Most believed both 
goals are essential. 

At bottom, companies should evaluate each case to determine 
whether it could be defended or pursued more efficiently in-house 
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or outside. All cases, however, must be managed and not simply 
handed off by default to the responsible attorney. This prescription 
applies to all clients, whether large or small. 

FURTHER AGENDA 

Our efforts to identify workable professional and client initia
tives to control litigation costs suggest that much additional work 
remains to be done. In particular: 

-A study should be undertaken to determine what other inno
vative cost-control techniques are being undertaken by private law 
firms and which, if any, of these techniques have actually reduced 
costs. These findings should ena ble the national or loca 1 bar associa
tions to promote the use of proven techniques for reducing litiga
tion costs and delay. 

- Theuse of private and court-annexed alternative disputereso
lution mechanisms needs more thorough study, with focus on 
whether ADR actually helps to reduce transaction costs. 

-The changing nature of the federal civil litigation docket 
merits further study to determine what sorts of civil litigation are 
increasing in frequency and burden and what efforts! if any, might 
be undertaken to provide alternative and less costly resolution of 
these disputes. 

-Much better information about corporate litigation expendi
tures for both inside and outside counsel must be developed. A 
thorough study would help reveal why litigation costs are increas
ing and which cost-control techniques would prove most success
ful. It would also be desirable to determine to what extent the 
movement of corporate legal functions in-house has reduced costs. 

-Finally, given the public import of civil litigation costs and 
delay, Congress should direct the Department of Justice to include 
civil litigation problems on the research agenda of the National 
Institute of Justice, which now only studies criminal justice issues. 
Such a step would help launch much of the statistical research work 
that needs to be done if policymakers, judges, and litigants are to 
make intelligent choices among various methods for reducing cost 
and delay. 
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JUSTICE FOR ALL 

As in many areas addressed by this report the dearth of adequate 
data is a serious problem in developing meaningful recommenda
tions. Many members of the task force believe that private initia
tives may be as successful as the legislative recommendations 
outlined above in achieving sigificant reductions in litigation costs 
and delay. However, a firm data base is necessary to make the case 
to the private sector that such initiatives are cost effective. We hope 
that in the future the organized bar and the /I client community" will 
significantly enhance their support for further research in this area. 
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