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CIVIL JUSTICE REFORM ACT ADVISORY GROUP
FOR THE
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

FOREWORD

The Civil Justice Reform Act of 1990 promotes as one of its six principles building reform from
the "bottom up." This principle is illustrated most clearly in 28 U.S.C. §§ 471-472 which
require every district court to implement a civil justice expense and delay reduction plan after
consideration of the recommendations of a local advisory group. The Act anticipated that the
creation of an advisory group of local practitioners and representatives of client communities
would not only maximize the prospect that workable plans would be developed, but would
stimulate much needed dialogue between the bench, the bar, and litigants about civil justice
reform.

With a well-defined mandate from former Chief Judge Aubrey E. Robinson, Jr. who appointed
the Advisory Group in March 1991, the Group began a serious study of the judicial management
techniques and litigation practices used in this Court. The Group interviewed all the judges and
magistrate judges, surveyed 5,000 attorneys who litigate in this district, examined caseload
statistics, reviewed docket sheets, interviewed Clerk’s Office staff, and studied relevant reports
and studies on civil justice reform,

The Draft Report before you is the culmination of many Advisory Group meetings, numerous
subcommittee meetings, and innumerable hours of work by individual Advisory Group members
and its reporter and administrative analyst. The task of the Advisory Group was made easier
by the dedicated work of all the Advisory Group members and the cooperation of the Court.
Their willingness to devote time and energy to this project is an example of their dedication to
the law and their interest in improving the Federal civil justice system. Special thanks to
Stephen A. Saltzburg, the Advisory Group's reporter, and Elizabeth H. Paret, CIRA
administrative analyst, for their good judgment, good humor, and valuable assistance in the
preparation of the Draft Report.

The opportunity for lawyers, litigants, and judges of the district to review and comment on the
workings of the Court is a healthy and worthwhile exercise. The administration of justice can
and should be examined periodically by the people who use it. It is with this thought in mind
that T encourage you to review and comment on the Draft Report. The views of those who care
about this Court are important and will receive serious consideration by the Advisory Group.

I look forward to receiving your comments and appreciate your participation in this very
important process.

Paul L. Friedman, Chair
Civil Justice Reform Act Advisory Group
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CIVIL JUSTICE REFORM ACT ADVISORY GROUP
FOR THE
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

SUMMARY OF RECOMMENDATIONS

JUDICTIAL MANAGEMENT

Time Limits

Recommendation 1: Most cases should be categorized according to complexity and a time
period for completion of each category of cases should be prescribed. Most cases should be
completed within the prescribed period.

Preliminary Pretrial Procedures

Recommendation 2: When a complaint is filed, the Clerk should mail to the party or counsel
filing the complaint (1) a description of the Court’s ADR program, (2) a list of the items on
which the parties must confer before the scheduling conference with the Court, and (3) a notice
that the action will be dismissed unless proof of service of process is filed within 125 days of
the date of the filing of the complaint. Items (1) and (2) should also be sent when an answer
or any motion is filed by a party or counsel. The Clerk should automatically issue an order
dismissing without prejudice any complaint for which a return of service has not been filed
within 125 days of the filing of that complaint, unless otherwise expressly directed by the judge
to whom the case has been assigned.

Recommendation 3: Counsel (including any nonprisoner pro se party) should meet in person
or by telephone within 15 days of the appearance or first filing of an answer or any motion by
a defendant to discuss the case in preparation for the initial scheduling conference with the
Court. The meet and confer requirement shall not apply in nonprisoner pro se cases in which
a dispositive motion is filed before the time to meet and confer expires.

Recommendation 4: The Court should set the first scheduling conference for no later than 20
days after receipt of the parties’ "meet and confer” statement(s), unless, based on a joint
recommendation of the parties for good cause shown, the Court concludes that the conference
should be deferred. The conference may be deferred for no more than 30 days.

Recommendation 5: After conferring with the parties at the first scheduling conference, the
judge shall place a case in the category in which it best fits and issue a scheduling order.

Recommendation 6: Any continuance or enlargement of time granted must be for good cause

only and should be for a reasonable period so that only one continuance or enlargement is
required rather than several.
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Pretrial Conference
Recommendation 7: The Court should seek to ensure that the period of time between the
pretrial conference and commencement of the trial is no more than 30-60 days.

Recommendation 8: The full panoply of Rule 16 and Local Rule 209 procedures should be
reserved for complex cases (Category 4), those that generally should be disposed of within 24
months of the first scheduling conference.

Recommendation 9: The requirements for all pretrial conferences should be reduced and the
full panoply of Local Rule 209(b) procedures should be reserved for Category 4 cases.

Motions and Hearings; Findings in Bench Trials

Recommendation 10: Each judge should establish as his or her policy that all motions will be
heard and decided promptly and that findings of fact and conclusions of law will be promptly
rendered in nonjury cases.

Recommendation 11: Each judge should decide motions that seek to dispose of any claim,
counter-claim, third-party claim, or substantive defense (usually by a motion to dismiss or for
full or partial summary judgment) within 60 days of submission of memoranda or briefs or
within 60 days of oral argument. Oral argument should be held within 30 days of the
submission of all memoranda or briefs.

Recommendation 12: Each judge should establish a policy of deciding nonjury cases within
90 days of the conclusion of a trial or the submission by the parties of post-trial proposed
findings of fact and conclusions of law.

Recommendation 13: The Clerk of the Court should monitor the handling of all dispositive
motions and bench trials to ensure that the time periods set forth above are followed.

Recommendation 14: Each judge should require that all dispositive motions be filed sufficiently
in advance of the pretrial conference so that they can be ruled on before the conference and the
parties can avoid unnecessary preparation for a conference at which such motions are granted.

Recommendation 15: Each judge should require counsel for the party planning to make a
nondispositive motion to discuss the motion either in person or by telephone with opposing
counsel in a good-faith effort to determine whether there is any opposition to the motion and to
narrow the areas of disagreement if there is opposition. A party should be required to include
in its motion a statement that the required discussion occurred and describe briefly whether that
discussion did in fact reduce the area of disagreement and how it was reduced.



DISCOVERY

Recommendation 16: The Court should not adopt mandatory disclosure or numerical limits on
interrogatories and depositions.

Recommendation 17: Judges should not refer discovery disputes to magistrate judges, except
in circumstances in which large quantities of documents require labor-intensive in camera
review.

Recommendation 18: The Court’s Committee on Local Rules should review the problem of
deposition conduct and should consider ways of controlling misbehavior and conduct falling short
of basic standards of civility. It should consider asking the District of Columbia Bar to assist
in promoting appropriate deposition and discovery conduct.

Recommendation 19: Judges should have the discretion to determine whether discovery
disputes should be resolved by telephone conference, short informal written submissions, formal
submissions or briefing and oral argument. They should avoid unnecessary formal presentations
on routine issues.

MANAGING TRIALS AND SETTLEMENT DISCUSSIONS

Backup Judges

Recommendation 20: When a conflict arises between a civil trial and a criminal trial, the judge
should notify the Chief Judge (or the Calendar Committee or its Chair) who will ask another
judge, usually a senior judge, to handle one of the cases. There should be a presumption that
the criminal case will be the one transferred to the other judge because it usually will have
involved less pretrial investment of time and knowledge. In some instances a straightforward
civil case might be transferred instead of a complicated criminal case.

Recommendation 21: If senior judges participate in this cooperative plan, their status should
be enhanced so that they have a more equal role in the Court.

Magistrate Judges

Recommendation 22: The Court should conduct a three-year experiment during which time
district judges would automatically refer a random sample of personal injury cases and some
contract cases to magistrate judges.

Recommendation 23: The Court should seek authority to appoint one additional magistrate
judge with training and experience in alternative dispute resolution and settlement.

Recommendation 24: Judges should consider referring civil cases to magistrate judges for
settlement conferences and for certain labor intensive tasks.

Recommendation 25: The Court should seek to educate the bar on the possibility of proceeding
before a magistrate judge for all purposes in civil cases.
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Recommendation 26: Magistrate judges should retain primary responsibility for considering
petitions by adopted persons to open adoption records of the Court pursuant to Local Rule 501.

Recommendation 27: The Court should invite magistrate judges to attend certain meetings of
the Executive Session.

Special Masters :

Recommendation 28: Under the appropriate supervision of the Court, special masters should
be used in exceptional pretrial and post-liability settings when the issues to be referred require
extraordinary amounts of time that would be difficult to obtain from a judicial officer.

Recommendation 29: The Clerk of Court should maintain a list of special masters with
experience in this Court as a reference source and a list of all mediators who have been certified
in the Dispute Resolution Programs administered by the Circuit Executive’s Office.

Trial Procedures

Recommendation 30: Each judge should try to schedule a trial, in either a civil or criminal
case, so that the evidence will not be interrupted by status conferences, motions hearings,
sentencing hearings, or other proceedings.

Recommendation 31: Trials should be held during "normal business hours."

Recommendation 32: Each judge should set strict timetables for the submission of proposed
findings of fact and conclusions of law in nonjury trials and proposed jury instructions for jury
trials.

Recommendation 33: In jury tnals, judges should encourage the use of short written jury
questionnaires that can provide meaningful information to counse] about the jurors to aid counsel
in exercising challenges for cause and peremptory challenges.

ALTERNATIVE DISPUTE RESOLUTION AND SETTLEMENT

Alternative Dispute Resolution

Recommendation 34: The Court should conduct a three-year experimental, pilot project where
a number of judges (three to six) would test the effectiveness of a system in which the parties
would be required, at their first conference with the judge, to select from a menu of ADR
processes (mediation, early neutral evaluation, binding or non-binding arbitration). The cases
would be randomly selected. If the parties cannot agree on an ADR process, the judge will
designate mediation as the least expensive and intrusive of the options.

Recommendation 35: In either voluntary ADR or in the pilot project, the parties should have
three options for choosing an ADR specialist: (1) a qualified volunteer from the Court’s roster
or a staff mediator, (2) a magistrate judge, or (3) a person agreed upon and paid by the parties.
If the parties cannot agree, the Court should select a qualified volunteer or staff mediator.
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Recommendation 36: The Court should require all attorneys to certify that they are familiar
with the ADR processes that are available.

Settlement

Recommendation 37: The Court should require, whenever possible, that representatives of the
parties with authority to bind them in settlement discussions be present or available by telephone
during settlement negotiations and ADR proceedings.

PRO SE CASES

Recommendation 38: For pro se prisoner cases involving the District of Columbia Department
of Corrections, unless there is a need for immediate judicial intervention, judges should grant
a 90-day stay to permit the grievance process recently certified by the Department of Justice to
run its course. The Court should monitor the effectiveness of the grievance process to ensure
that the stays actually contribute to reducing cost and delay.

Recommendation 39: The Clerk’s Office should hire pro se staff attorneys to prepare reports
and recommendations at an early stage concerning a pro se filer’s in forma pauperis status and
the merits of each complaint filed pro se. The Court should adopt a procedure that would
require the preparation of such reports and recommendations within two weeks of the filing of
a complaint and an in forma pauperis application and would permit one or more judges to
consider at an early stage whether or not to dismiss cases as frivolous under 28 U.S.C. §
1915(d).

Recommendation 40: Judges should decide as soon as possible after a case is assigned to them
whether appointment of counsel is appropriate, and if so, should appoint counsel as early in the
case as possible.

ADDITIONAL RECOMMENDATIONS

The Executive, the Congress, the United States Sentencing Commission, and the
Administrative Office of the United States Courts

Recommendation 41: When vacancies arise on the Court, the President should seek to
nominate highly qualified women and men with relevant experience in the courts in the District
of Columbia without delay. When nominations are made, the Senate should act expeditiously
on all nominees.

Recommendation 42: Better statistics should be collected with a view toward their use in the
decision-making process of this Court, other bodies within the judiciary, and the Congress.

Recommendation 43: The Civil Cover Sheet (AO Form JS44) and the classification system
should be changed substantially so that civil cases are divided into more meaningful categories
that reflect the current caseload of the Court. The case category called "temporary restraining
order—preliminary injunction" should be replaced with substantive descriptions of the case.
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Recommendation 44: Both Congress and the United States Sentencing Commission should
examine carefully the impact of the sentencing guidelines on the workload of federal judges,
particularly when judges are required to engage in factfinding to implement various guidelines.

Recommendation 45: Congress should examine mandatory minimum sentences to determine
whether they impose unwarranted burdens on the federal judiciary and others.

Recommendation 46: Congress must provide more resources for the Clerk’s Office to ensure
that the Clerk’s Office can effectively carry out the recommendations contained in this report.

Space and Facilities
Recommendation 47: The Court should seek sufficient space to provide adequate chambers and
an adequate courtroom for every active judge, every senior judge, and every magistrate judge.

Annual Review

Recommendation 48: Pursuant to § 475 of the Act, the Court should assess annually the
condition of the Court’s civil and criminal docket and make appropriate recommendations.
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CHAPTER I: INTRODUCTION
A. BACKGROUND

On December 1, 1990, Congress passed the Civil Justice Reform Act, Title I of P.L. 101-
650, 104 Stat. 5090, codified in 28 U.S.C. §§ 471-482. The Act requires each of the 94 federal
district courts in the United States to appoint advisory groups to identify the sources of significant
cost and delay in civil litigation in that district and to propose reforms where appropriate.

The Act, § 473(a), requires the Advisory Group to consider six principles and guidelines
of litigation management and cost and delay reduction: (1) systematic, differential treatment of
civil cases; (2) early ongoing judicial control of the trial process; (3) discovery and case
management conferences; (4) encouragement of voluntary exchange of information among litigants
and other cooperative discovery devices; (5) prohibition of discovery motions absent a certification
of a good faith effort to reach agreement with opposing counsel; and (6) authorization to refer cases
to alternative dispute resolution (ADR) programs. As is clear from the following chapters, each
of these principles and guidelines has been carefully considered by the Advisory Group. The
recommendations made in this Report seek to apply the principles and guidelines to the realities of
the U.S. District Court for the District of Columbia.

While the Act sets forth a national strategy for addressing excessive cost and delay in civil
litigation, it provides for the implementation of cost and delay measures by each district court. The
intent of the Act, and the cost and delay reduction plans developed by each district court, is to
provide each court with a practical document that—by incorporating principles, guidelines, and
techniques suitable for each court—will focus the entire legal community on the improvement of

the civil litigation process.



B. THE ADVISORY GROUP

On February 13, 1991, Chief Judge Aubrey E. Robinson, Jr. appointed a 25-person
Advisory Group for the U.S. District Court for the District of Columbia. In an effort to ensure
that the Advisory Group examined the Court from every relevant perspective, on January 7, 1992,
the Court added five additional members whose client base or experience added to that already
represented on the committee.

The Advisory Group determined to conduct an exhaustive analysis of the workings of the
Court with the goal of producing a report that would be empirically supported and carefully
considered. Both Judge Robinson and his successor, Chief Judge John Garrett Penn, emphasized
that the Court wanted a report that would identify problems and propose practical solutions, even
in areas where the Advisory Group found the Court was performing well. To this end, the Court
appointed a broad-based, diverse Advisory Group to try to ensure that the suggestions made were
practical and based on experience.

As the Report explains, 40% of the civil cases in this Court involve the United States as a
party, and eight percent of the civil cases involve the District of Columbia. Given the tremendous
impact of government cases on the Court’s workload, the Advisory Group included representatives
from the United States Attorney’s Office and the Office of the Corporation Counsel for the District
of Columbia. The Advisory Group also included lawyers who primarily handle plaintiff’s cases,
lawyers who primarily handle defense cases, lawyers with public interest organizations, lawyers
with experience in mediation and other forms of alternative dispute resolution, lawyers with
experience in criminal cases, lawyers who handle large corporate cases, lawyers who handle cases
involving individuals, law professors with experience in civil and criminal litigation, and non-
lawyers with an interest in a well-run court. Four district court judges, one magistrate judge, the
Clerk of the Court, and the Administrative Assistant to the Chief Judge served as ex officio
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members of the Advisory Group. The names and affiliations of Advisory Group members are

included in the Appendix.

C. THE ADVISORY GROUP REPORT

Although the members of the Advisory Group brought a wide range of experience in and
knowledge of the Court to their deliberations, the Group was committed from the start to the
principle that every conclusion and recommendation it made should be supported, to the extent
practicable, by data rather than simply by members’ anecdotal sense of how the Court worked.
Thus, the Group gathered all the information it could from lawyers, litigants, judges, Clerk’s Office
staff, and others who have had significant experience with the Court.

As part of its effort to develop an empirical basis for every recommendation, the Advisory
Group undertook a careful study of the historical and current pattern of case filings, both civil and
criminal, in this Court, including a review of statistics made available by the Administrative Office
of the U.S. Courts, a review of randomly selected cases, a survey of the lawyers who practice in
this Court, and interviews of all the active, senior, and magistrate judges.

The Report begins with a brief explanation of the efforts the Advisory Group made to collect
and analyze information, both objective and subjective, describing how this Court operates. The
Report then describes the condition of the civil and criminal dockets and moves to specific
recommendations in a number of areas that the Advisory Group believes will improve the handling
of civil cases. Pursuant to § 472(c)(3) of the Act, in making its recommendations the Advisory
Group endeavored to ensure that all participants in the civil justice system accept a level of
responsibility for reducing cost and delay and facilitating access to the Court.

It 1s important to note that virtually every recommendation in this Report was forged by
consensus among the many divergent interests represented by the Advisory Group. Each

3



recommendation finds support in the current practices of one or more judges of the Court. The
terminology used in this Report might differ from that used by some judges in describing their own
procedures, and at times the Advisory Group might be more specific in the suggestions than some
judges would be in describing their practices. But there is no recommendation that is not firmly
based on practices or procedures already used in this Court. Although judges of this Court, like
judges on every court, differ among themselves in their practices, the judges share a common
interest in making the Court work effectively, and each of them provided substantive suggestions
to the Group.

Throughout the Advisory Group’s work, the judges stated that they often lack the time to
make themselves aware of and to benefit from innovations made by other judges on the Court.
This Report draws together what the Advisory Group believes are the most effective judicial
management techniques used by various judges of the Court. Thus, the Advisory Group has tried
to help accomplish what time may not permit the judges readily to do for themselves: to learn from
each other about the management tools their colleagues use to reduce delay and cost in the
processing of civil cases. That virtually every proposal in this Report can be found in the
procedures now employed by one or more judges demonstrates that serious efforts already have
been undertaken by the judges of this Court to provide management techniques designed to reduce

cost and delay.



CHAPTER II: DATA COLLECTION

The Advisory Group gathered data with respect to filings and dispositions, both civil and
criminal, in order to determine whether there were problems of unnecessary delay and excessive
cost in the handling of civil cases in this Court. Even though the Group was able to obtain some
"hard" data on the number of cases filed and terminated (although the data published by the
Administrative Office of the U.S. Courts and the data produced by the Clerk’s Office were not
always in accord), it concluded that the words "unnecessary” and "excessive" as they relate to delay
and cost are neither self-explanatory nor objective.

The Advisory Group believes that efforts to find an objective way to assess whether there
is unnecessary delay in a district are likely to fail. Although it is possible to compare the average
time from filing to disposition in one district to the national average or to the average in certain
other districts, the fact is that each district is unique. The nature of the cases filed in a district
might well support a conclusion that a district should be above or below the national average, or
above or below the average in some other district. The Group also concluded that there are
virtually no figures available that permit a comparison of costs of litigation in one district as
compared to another.

The Advisory Group also sought to discover from the lawyers and litigants who use the
Court, and from the judges who handle the cases, whether they see problems of delay and cost and
the magnitude of any such problems. The Group also decided to study some randomly selected
cases previously terminated in order to decide whether a review of those cases provided useful
information with respect to whether there are problems of unnecessary delay and excessive cost in

this Court.



A. ATTORNEY SURVEY

1. Methodology

The Advisory Group started with a survey that had been developed by Emst & Young in
conjunction with the Advisory Group for the U.S. District Court for the Eastern District of New
York. After tailoring the survey to the unique circumstances of this Court, the Group mailed it to
5,000 attorneys admitted to practice in this Court. These attorneys were selected randomly as a
result of having appeared as counsel in one or more cases during the previous three years.
Specifically included in the survey were the attorneys in the 190 cases that were selected for the
docket sheet review described below (Chapter II(B)). The questionnaires were specially coded so
that the responses of counsel in the 190 docket review cases could be segregated and examined
independently of the other responses.

The survey consisted of 61 questions (some with multiple parts), three of which called for
narrative answers. The questions focused on a broad range of issues relating to potential causes
of excessive cost and delay in civil cases and asked for opinions on a variety of solutions, including
more rigorous, hands-on case management by judges and magistrate judges and greater use of
various alternative dispute resolution techniques. A copy of the questionnaire is included in the
Appendix.

Attorneys who were surveyed were told that their responses would be confidential and their
anonymity preserved. The Advisory Group arranged for all surveys to be returned to Emnst &
Young rather than to the Court. The Group expresses its gratitude to Ernst & Young for
processing the survey responses and providing the Group with computer printouts of the results
sorted in a variety of ways that made it easier to understand the significance of various responses,

all at no cost to the Group or the Court.



2. Findings

Approximately 25% (1,251) of the attorneys who were mailed the questionnaire returned
a completed survey. The Advisory Group would have preferred a larger response, but it has been
advised that the number of surveys returned is statistically significant. Moreover, the numerous
written comments indicate that the respondents paid careful attention to the survey and that they
regard the issues of cost and delay as important. The survey clearly demonstrates a belief among
the lawyers who use the Court that there are problems of unnecessary delay and excessive cost and
that solutions to these problems exist. Throughout this Report mention is made of recommendations
that are strongly supported by the attorney surveys.

Although there is no claim that this survey reflects the views of every lawyer who practices
in this Court, it does represent the views of a broad cross-section of those lawyers. For that reason
the opinions expressed in the survey were carefully considered by the Advisory Group. A
compilation of the survey results and a condensed version of the narrative responses are included
in the Appendix.

The surveys were mailed to several categories of practitioners in this Court. The breakdown
of the responses by category type is as follows: 81% private law firm, 8% federal government,
1% state government, 1% local government, 3% in-house corporate counsel, 3% independent
nonprofit organization, and 3% other. Two thirds (66%) of all the lawyers who responded have
been practicing law for 11 or more years.

The responses revealed that 59 % of those surveyed felt they encountered unreasonable delay
in this Court, and 57% of those surveyed attributed the delay to judicial practices. The most often
mentioned causes of delay were failure to resolve discovery disputes promptly (27%) and failure

to resolve other motions promptly (55%).



On the cost side, approximately 57% of the lawyers who responded found civil litigation
to be unnecessarily costly, and 40% of the lawyers attributed the cost to the conduct of counsel.
The most often criticized tactics of counsel that contribute to excessive cost and delay were failure
to attempt in good faith to resolve issues without court intervention (30%) and overbroad document
requests (35%).

When asked about the benefit of various changes in civil litigation in reducing cost and
delay, survey recipients expressed interest in various alternative dispute resolution techniques, such
as mandatory arbitration in which the amount is less than $100,000 (28%) and requiring lawyers
to have settlement conferences (25%). When given a series of 43 proposed solutions to address
unnecessary cost and delay, the most frequently selected response by survey recipients was to
require judges to issue decisions on motions or after non-jury trials within a set time (60%). The
second most common response was to require automatic disclosure prior to the final pretrial
conference of the qualifications, the opinions, and the basis for those opinions of experts intended

to be called as trial witnesses (58%), as many judges now require.

B. DOCKET SHEET REVIEW

1. Methodology

With the assistance of the Federal Judicial Center, the Advisory Group selected at random
190 cases from among the 3,051 civil cases terminated between July 1, 1990 and June 30, 1991
(statistical year 1991). Ten cases were selected from each of 19 categories (Student Loan, Miller
Act, Other Contract, Motor Vehicle Personal Injury, Malpractice and Product Liability, Other Tort,
Civil Rights and Employment-U.S. Party, Civil Rights Employment-Private, Other Civil Rights
(except Prisoner), Habeas Corpus and Prisoner Mandamus Actions, Prisoner Civil Rights-Non-U.S.
Party, Prisoner Civil Rights-U.S. Party, ERISA, Other Labor, Other Statutory Actions-Private,
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Other Statutory Actions-1J.S. Party, FOIA, Potentially Complex, and All Other), with five cases
selected from among the 20% oldest cases in each category and the other five selected from among
the other 80% of the category.

A small group of Advisory Group members reviewed the docket sheets for the selected
cases. Each person reviewed approximately 38 cases with an eye to assessing whether the time
required to dispose of the case was about right, slightly too long, or much too long. If a
determination was made that a case took too long, the Group member who reviewed it attempted
to identify the reason why it took so long. When the docket sheet did not provide sufficient
information to justify a judgment as to the time required for disposition or the reasons for delay,
the Group member examined the actual Court file in the case before reaching a conclusion. A copy
of the docket sheet review form is included in the Appendix. Although Advisory Group members
individually reviewed the docket sheets, most of the reviews were done in a group setting in which
members could discuss cases as they reviewed them,

2. Findings

Recognizing that the random review of cases described above was not in any way scientific
and may or may not be representative of the Court’s entire docket, the docket sheet review did
corroborate certain views expressed by the judges in their interviews and the opinions of the
attorneys who were surveyed. The docket sheet review was also invaluable in giving the Advisory
Group a good sense of the case management procedures used in this Court. The Advisory Group
found that there is a problem of unnecessary delay in some cases. Although the docket sheets were
extremely helpful to the Advisory Group in understanding the variety of causes for delays in civil
cases and in assessing whether delays are reasonable or unreasonable, the docket sheets contained

no information about the costs to the litigants. Moreover, the docket sheet review did not show



that some categories of cases are always delayed or that some judges always took a long time to
decide cases.

The docket sheet review did reveal, however, that in the cases in which excessive delay was
identified, patterns emerged that explained the delay. In some cases, the delay was attributable to
the Court’s current system of referring discovery issues to magistrate judges. As the interviews
with magistrate judges confirmed, the referral of civil cases is sporadic and often inefficient because
magistrate judges usually have no familiarity with a case prior to referral and thus must invest
substantial effort before they feel comfortable in resolving disputes. The Advisory Group also
found that delays of many months (or sometimes longer) often occurred after a dispositive motion
was submitted or a bench trial was completed. Finally, the Advisory Group noted that in some
cases frequent extensions of time were granted for filing and responding to motions.

The docket sheet review also revealed that judges who manage their cases actively tended
to have few problems of delay. When decisions on dispositive motions and findings of fact and
conclusions of law in bench trials followed closely upon submission of a case for decision, the
docket sheets indicated that a case would be disposed of efficiently and without undue delay. The

same was true when discovery disputes were resolved promptly by the trial judge.

C. JUDGES’ INTERVIEWS

1. Methodology

The Advisory Group interviewed each of the 14 active judges, the six senior judges, and
the three magistrate judges. To make the interview process more efficient, the Advisory Group
designed a two-tiered approach to soliciting information. First, to reduce the amount of time
needed for the actual interview and to better educate the interviewers in advance of the interview,
the judges were asked to complete a pre-interview questionnaire concerning their case management

10



practices and to provide a copy of their standard orders following Rule 16 conferences. Second,
the Advisory Group sent each judge, in advance of the interview, a one-page outline of issues that
would be discussed. Copies of the pre-interview questionnaire and the one-page outline of issues
are included in the Appendix.

Each interview team consisted of three people: (1) one member of the Advisory Group
(each was given the opportunity to participate in at least one interview); (2) Paul L. Friedman
(Advisory Group Chair) or John D. Aldock (Chair, Committee on Local Rules and a member of
the Advisory Group) or Professor Stephen A. Saltzburg (Advisory Group Reporter); and (3)
Elizabeth H. Paret (CJRA Administrative Analyst),

The judge was informed that his or her comments would be confidential (i.e., they would
be shared with the members of the Advisory Group, excluding ex officio members, but comments
would not be attributed to any judge in any report or circulation that went beyond the Advisory
Group). Following the interview, one member of the interview team prepared a report of the
interview, based on a model form, so that each judge’s views on a subject could be compared with
those of other judges. A draft of the interview report was sent to the judge for any necessary
corrections.

2. Findings

The interviews were candid, and the information provided by the judges was extremely
useful to the Advisory Group’s understanding of the workings of the Court, its problems, and how
different judges dealt with them, and in arriving at its recommendations. To a person, the active
and senior judges of this Court, as well as the magistrate judges, understand the need for judicial
management and facilitation in the processing of civil cases. The interviews with the judges and
magistrate judges demonstrated that they are committed to making the goals of Fed.R.Civ.P. 1, a
prompt and fair disposition of all civil cases, a reality.
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Each of the judges and magistrate judges has adopted techniques which he or she has
decided work to move cases along. For some, a key technique is to have the parties appear at
regular intervals before the Court. Others adopt as a key technique the opposite approach and seek
to impose deadlines that the parties are expected to meet without the necessity of routine
appearances. The fact that the techniques differ among the judges and magistrate judges is not as
significant as the overall commitment to management of cases. With this commitment to
management techniques and realistic deadlines, the Advisory Group endeavors in this Report to
build upon it and to suggest some general ways in which management might be improved and made
more consistent throughout the Court to the advantage of the judiciary as well as to litigants in civil
cases.

Overall, there was a general sense from the interviews that the judges did not believe there
was a major problem with excessive cost and delay in this Court. Many judges believed that there
might be too much discovery in at least some cases, discovery lasted too long, and there were too
many discovery disputes. The key to effectively managing their caseload as mentioned by most of
the judges was setting and keeping strict deadlines and exercising strong judicial control. This
practice, however, is difficult to sustain when the criminal caseload makes increasingly heavy
demands on the judge’s civil calendar.

As the Report explains in Chapter V, the judges’ main complaint was with the increase in
the criminal docket generally and particularly the number of relatively small narcotics cases
prosecuted in federal court. Many judges said that these criminal cases should be brought in the
Superior Court of the District of Columbia and that the existence of federal sentencing guidelines
and mandatory minimum statutes did not warrant bringing what should be local cases in federal
court. Even the judges who did not directly address the United States Attorney’s charging patterns
remarked that, with the Speedy Trial Act, the increase in the criminal caseload had created a
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problem for the Court in maintaining firm trial dates for civil cases. Many judges also expressed
their concern about the impact of the sentencing guidelines and the additional work they imposed
on the Court. Some judges also said that mandatory minimum sentencing statutes, together with
the guidelines, reduced the plea rate and increased the number of trials.

Some judges expressed concern about the way in which the lawyers representing the Office
of the Corporation Counsel for the District of Columbia handled civil cases in the past. Several
judges noted that it has been common for these lawyers to seek extensions of time that delay the
disposition of civil cases. Some judges noted that the Office has improved the quality of its
representation recently.

Although senior judges do not handle many criminal cases, they shared the concern of the
active judges about the increase in the criminal caseload and the adverse impact it has on civil
cases. Senior judges also mentioned that upon taking senior status they lose their regular courtroom
deputy and court reporter. While that may seem inconsequential, the senior judges noted that it
is sometimes difficult to be as efficient in the courtroom with shifting personnel as it is with
regularly-assigned personnel.

The interviews also disclosed that frequently a judge faced with a problem was unaware of
how other judges had resolved the same or a similar problem. In fact, the Advisory Group
observed that the individual caseloads of the judges so occupied their time that they often had no
knowledge of management techniques that one of them might have implemented successfully and

that might work for other judges as well.
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D. INTERVIEW OF COURTROOM DEPUTIES

1. Methodology

The Advisory Group’s Reporter and the CJRA Administrative Analyst met with a group of
courtroom deputies in an informal discussion of some of the information that the Group had
gathered. This permitted the deputies to candidly discuss such issues as the impact of criminal
cases on the civil docket and the extent to which a trial date, once fixed in a civil case, actually
would be honored. The courtroom deputies were assured that their comments would not be
attributed to any particular deputy and that even the ex officio members of the Group would not be
apprised of the statements made by a particular deputy.

2. Findings

The discussion with the courtroom deputies confirmed much of the data gathered from other
sources. The deputies agreed with what the judges said about criminal cases bumping civil cases.
In fact, the courtroom deputies indicated that virtually every civil case is bumped at least once and
that it is virtually impossible for an active judge to guarantee a firm trial date for civil cases. The
deputies explained how the judges have tried to accommodate the rise in criminal cases. Many
judges have made efforts to streamline trials and improve their in-court procedures to reduce wasted
time at trial. The courtroom deputies also noted that, when cases settle on the eve of trial, trial
dates are often wasted. Although some judges have experimented with "trailer” cases or "double
booking" trial dates, they found that the parties who have prepared for a trial that is not actually

set are unfairly burdened if the case does not go to trial.
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E. INTERVIEWS WITH CLERK'’S OFFICE SENIOR STAFF

1. Methodology

The CJRA Administrative Analyst met with the Clerk of Court and several members of the
Clerk’s Office senior staff to discuss their perspectives on cost and delay in civil litigation.
Further, the Analyst attended weekly meetings of the senior staff during which many of the issues
noted below were discussed.

2. Findings

The mission of the Clerk’s Office, as described by those interviewed, is to provide the
Court, the Bar, and the public with courteous and efficient service. The principal services to the
Court are computer support, administrative and case management support, including docketing,
filing, and assistance with calendar control. The primary services to the Bar and public are timely
and accurate processing of case documents and courteous responses to requests for assistance and
information.

The senior staff expressed a concern about the ability of the Clerk’s Office to maintain the
high level of service to the Court, the Bar, and the public in light of decreased staffing allocations,
added responsibilities from the Administrative Office of the U.S. Courts and the Civil Justice
Reform Act, and budget cuts. The Clerk’s Office has been doing more with less for several years;
there is real concern that it will not be able to continue absorbing more responsibilities while its
staffing and financial allocations continue to decrease. The Administrative Office allocates positions
to the Clerk’s Office based on a formula that includes case filings, the number of judges, and the
number of office divisions. Since 1986, staffing has been restricted to between 90-98% of
authorized positions. This is due in large part to budgetary constraints imposed by the Gramm-
Rudman-Hollings Act. Depending upon the state of the federal budget, the staffing formula is
reduced by a percentage that reflects the shortfall in dollars. Currently, with 76 positions, the
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Clerk’s Office is staffed at 96% of its authorized positions. Based on a revised work measurement
study recently conducted by the National Academy of Public Administration, however, the Clerk’s
Office is actually 15% below its full staffing allocation.

The Administrative Office is also decentralizing many of the tasks it performs by shifting
responsibility to Clerk’s Offices throughout the country. Although many functions, including
budget control, are being transferred to the Clerk’s Offices, positions to do the work are not being
transferred. Decentralization has increased the workload of Clerk’s Office staff and has created
a burden in the handling of the Court’s daily paper flow.

Finally, the overall budget crisis affecting the federal government is having an impact on
the work of the courts. The judiciary is operating at its lowest funding level ever, which does not
allow room for the constant growth in workload experienced by the Courts. This growth is due
in large part to forces beyond the judiciary’s control, such as executive and legislative initiatives.
Based on the Court’s anticipated workload and funding, the senior staff in the Clerk’s Office
believe that they must plan for the possibility of furloughs and/or layoffs, reduced services and

access to the Court, reduced courthouse security, and cessation of civil jury trials.

F. WORK OF THE ADVISORY GROUP

The full Advisory Group met monthly from March 1991 through May 1992. The Group
met twice in June 1992 for two full days and three times in October 1992. The early meetings of
the Advisory Group were used as briefing sessions to learn more about the Court’s caseload and
resources. Nancy Mayer-Whittington, the Clerk of Court, provided the Advisory Group with an
overall picture of the Court’s caseload and statistics. Judge Thomas F. Hogan and Magistrate
Judge Patrick J. Attridge gave a presentation on the utilization of magistrate judges nationally and
how district judges of this Court use magistrate judges. Judge Royce C. Lamberth provided the
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Group with a description of how civil cases move through the system. Finally, the Advisory Group
was briefed by Linda J. Finkelstein, the Circuit Executive, and Nancy E. Stanley, Iiirector of the
Court’s ADR Programs, on the Court’s Alternative Dispute Resolution Program and ADR
techniques practiced nationally.

After these initial briefing sessions, the Advisory Group created six subcommittees to work
in various areas: Caseload Assessment and Statistics; Alternative Dispute Resolution and
Settlement; Utilization of Senior Judges, Magistrate Judges, and Special Masters; Pretrial
Proceedings, Discovery, and Motions Practice; Trial Practice and Management; and Government
Litigation and Pro Se Cases. Initially, the subcommittees met more often than the full Advisory
Group and gathered a tremendous amount of data to augment the information gathered from the
judges’ interviews, attorney survey, and docket sheet review. Each subcommittee drafted a report
with its recommendations for each subject area. The full Advisory Group met for two days in June
1992 to discuss the subcommittee reports and recommendations, and to formulate the content of the

Advisory Group Report.

G. EXAMINATION OF OTHER REPORTS AND OTHER DISTRICTS

1. Methodology

The Advisory Group also examined the reports and proposed plans that were developed by
similar groups in other districts. The Reporter created a chart that summarized the key features
of many of the reports that were completed by early implementation courts. The Group’s Chair,
Reporter, CJRA Administrative Analyst, and Judge Royce C. Lamberth, one of the ex officio
judicial members, traveled to St. Louis, Missouri for a two-day program conducted by the Federal

Judicial Center on implementation of the Civil Justice Reform Act.
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In addition, the CJRA Administrative Analyst traveled to Pittsburgh, Pennsylvania and
Wilmington, Delaware to examine how pro se cases are handled there. The information which she
gathered on these trips assisted the Advisory Group in identifying a number of alternative models
for dealing with an important part of the Court’s civil docket and enabled the Group to engage in
discussions with the Federal Judicial Center and the Administrative Office of the U.S. Courts as
to the funding which is available for the Clerk’s Office and the extent to which funding one position
makes unavailable money that might otherwise be available for another position.

2. Findings

The Advisory Group paid careful attention to the recommendations adopted by other
advisory groups, particularly those with wide support. But the Group also followed the advice of
the Federal Judicial Center and Chief Judge Robinson and decided that the Group’s most important
task was to focus on the unique characteristics of this Court and to report on its successes and
failures, its strengths and weaknesses, and to make recommendations that fit the needs of this

Court, whether or not those recommendations would be appropriate for other district courts.

H. LITERATURE REVIEW

The Advisory Group identified and reviewed relevant articles, editorials and reports issued
by various agencies and organizations (e.g., the Federal Judicial Center, the Administrative Office
of U.S. Courts, the Federal Courts Study Committee, the American Bar Association) that addressed
issues similar to those under consideration by the Group. The Group considered both professional
and lay publications in an effort to become familiar with all suggestions for reform that might be
worthy of consideration and of public attitudes toward the federal courts in general and this Court

in particular.
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CHAPTER III: STATE OF THE DOCKET

As part of its work, § 472(c)(1)(A) of the Act required Advisory Groups to examine the
docket of their district. Recognizing the importance of that undertaking and of how the docket has
changed over a period of years, the Advisory Group carefully studied the Court’s statistics for a
seven-year period. Although the Group can say with confidence that the statistical year (SY)
statistics represent the best information that exists for each 12-month period beginning July 1 of one
year and ending June 30 of the next year, (e.g., SY 1991 begins on July 1, 1990 and ends on June
30, 1991), the Group concluded that the statistics are problematic in several important respects and
must be viewed with care.

Two problems with the available statistics encountered by the Advisory Group illustrate why
we urge caution in making a statistical case for any specific proposal. First, cases are grouped into
overly broad categories. Second, there are inadequate statistics on the case assignment system
employed by the Court.

The first problem was apparent at several stages of the Advisory Group’s deliberations,
especially when it considered proposals to adopt special procedures for certain kinds of cases (e.g.,
to refer certain kinds of cases to a particular alternative dispute resolution (ADR) process). When
the Group examined the available statistics, it found, for example, that within the category of
contract cases, "other contracts” accounted for 68% of all contract cases. Similarly, within the
category of personal injury, "other personal injury” comprised 37% of the cases. In civil rights
cases, "other ciil rights cases" accounted for 21% of the filings. When the Group examined pro
se cases, it had difficulty in determining which cases were prisoner cases, which were employment
cases, and which cases fell into other categories.

Similar problems occur with respect to terminations. The statistics published for civil cases
purport to indicate the stage of the proceeding at which a case is terminated (e. g., dismissed, settled

19



before trial). But the available statistics do not reveal what actually occurred in a case, or the
amount of judicial time expended in particular subcategories of cases, data that might be very useful
in deciding on solutions to problems of excessive cost and delay. For example, if 95% of all
automobile accident cases were settled with less than two hours of judge time, there would be no
need for an elaborate ADR program for them. If there are discovery disputes, or for that matter
any significant discovery at all, in only certain categories of cases, then the Advisory Group should
know that when making policy recommendations to the Court. But this is impossible to discern in
some cases; the breadth of the categories (e.g., "other contract” and "other personal injury") made
it extremely difficult to make meaningful recommendations for particular categories of cases with
precision or confidence.

This problem of statistical overbreadth was not confined to civil cases alone. One set of
statistics for criminal cases, for example, noted that 200 of 853 criminal cases in SY 1991 were
dismissed, without also indicating whether the dismissal was the result of a superseding indictment,
a prosecutorial decision to drop charges, or another development. The criminal statistics for felony
indictments in SY 1991 indicate that 519 of 706 felony indictments were narcotics cases (74 %),
with fraud cases identified as only comprising more than 5% of the total number of indictments.
The large number of narcotics cases provides information as to the emphasis of the United States
Attorney’s Office, but little assistance in understanding the differences among these cases in terms
of the demands they place on the judicial system. The Advisory Group found little data that would
indicate the time required of judges to handle cases by various types or the time actually spent on
particular cases.

The Advisory Group also found that the statistics on judicial allocation of time to civil and
criminal cases were unhelpful. In looking at in-court hours, which includes civil trials, criminal
trials, and other procedural hours, "other" procedural hours made up nearly 63% of the 3,883.5
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total procedural hours, which itself represented 31 % of the total in-court hours for all judges of the
Court in SY 1991.

The second problem is the inadequacy of the case assignment statistics. The case
assignment form lists eight categories of cases. These categories do not correlate, however, with
the "nature of suit" boxes on the other side of the Civil Cover Sheet form that attorneys complete.
(A copy of the case assignment form and JS44 Civil Cover Sheet is included in the Appendix.)
Moreover, the assignment form includes categories of cases (e. g., temporary restraining orders and
preliminary injunctions, with exceptions) that do not separate cases into subject matter groupings.
Although it makes sense for the Court to seek to identify temporary restraining orders and
injunctions as "emergency" or time-sensitive matters that should be divided among the judges, it
should be preferable to categorize cases on the basis of reasonably well-defined subject matter
groupings and also to identify emergency matters.

The current assignment system results in large numbers of cases being forced into a few
categories, with most categories being extremely small. "General civil" cases amount to
somewhere between 60% and 70% of all cases, and to an even higher percentage of pro se prisoner
cases. Thus, because the bulk of civil filings are in one category, this provides little assistance to
either the Court or to the Advisory Group when they seek to assess the time required by different
types of cases. While this category contains most cases, other categories cover only a small
percentage of the filed cases. For example, antitrust cases have amounted to less than 1% of the
cases filed over five years, and malpractice cases (legal and medical are lumped together) account
for less than 2% of the cases filed each year. Another category, Freedom of Information Act
cases, are less than 5% of the filings each year.

The Advisory Group concluded that these problems and others justify caution in making a
statistical case for any particular proposal. While there are some trends in the statistics that the
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Group believes are significant, for the most part the Group has relied upon statistics that find
confirmation in the attorney surveys, judges’ interviews, and the other sources that the Group has
consulted.

In addition to the problems with statistics noted above, three other points should be made
in connection with this statistical overview. First, the Clerk’s Office has typically published data
on a calendar year basis, while the Administrative Office has typically reported on a statistical year
basis. The Advisory Group requested and obtained some statistical year information from the
Clerk, but also endeavored to meld the Clerk’s Office data with that of the Administrative Office.
Second, statistics frequently are reported on a “per authorized judgeship” basis. Although these
statistics permit one court to compare its work with national data, they do not account for the
contributions of senior judges in this district or any other. In this Court, senior judges make
significant contributions that are not accounted for in the "per authorized judgeship” figures. Third,
judicial vacancies may burden a court significantly but not be accounted for in the data. For
example, the "per authorized judgeship" statistics were maintained on the assumption that there
were 15 active judges. But two vacancies have existed since Chief Judge Robinson took senior
status in March 1992 and Judge Boudin resigned in January 1992. Since Judge Oberdorfer took
senior status in July 1992, there have been three vacancies and only 12 active judges on the Court.

In Chapter XII, the Advisory Group offers several recommendations regarding the collection

and use of statistics by the Court and the Administrative Office.
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CHAPTER IV: THE DOCKET
A. OVERVIEW

1, Filings

In SY 1991, 3,902 civil and criminal cases were filed in this Court. This total was slightly
higher than the 3,883 cases filed in SY 1990. But a comparison over a seven-year period (SY 1985
to SY 1991) reveals a decrease of 833 cases (20%) filed. In fact, the total number of cases filed
in SY 1990 and SY 1991 was lower than at any time since 1980.

The decrease in the total number of filings results from the relatively steady decrease in the
number of civil cases filed. From SY 1985 to SY 1991, the number of civil cases filed fell from
4,199 to 3,099, a 26% decrease. In contrast, criminal filings increased from 536 to 803 during the
same period, a 50% increase. The greatest increase in criminal cases filed occurred between SY
1990 and SY 1991, when the number rose 33% from 602 to 803. As a result of the decrease in
civil filings and the increase in criminal filings, the ratio of criminal filings to total filings rose
from 11% in SY 1985 to 21% in SY 1991.

The number of cases filed per authorized judgeship has decreased almost 20% since SY
1985, although the number remained constant at 254 for SY 1990 and SY 1991. By comparison,
the national averages per judgeship were 437 and 372 for SY 1990 and SY 1991 respectively. In
SY 1991, this district ranked 81st out of all 94 districts in the number of filings per judgeship.
This data, of course, does not reflect the complexity of cases and the time required by judges to
decide them. Because some cases are more difficult and time-consuming than others, the
Administrative Office calculates and reports "weighted filings" per judgeship in each district. (The
weighted filings system, however, is outmoded and in the process of revision.) Weighted filings
in the Court decreased from SY 1985 to SY 1990, but rose 4% between SY 1990 and SY 1991.
The weighted filings per judgeship was 339 in SY 1991, which was below the national average of
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393 for that year. During the period from SY 1985 to SY 1991, the number of weighted civil cases
declined from 364 per judgeship to 288 while the number of weighted criminal cases rose from 38
to 51.

2. Terminations and Pending Cases

The Court terminated 3,662 cases in SY 1991. This is a 23% decrease in the annual
termination rate since SY 1985. At the same time that the termination rate has decreased, the
number of pending cases has increased. As a result, the total number of pending cases rose 20%
between SY 1985 and SY 1991. Despite this increase, the Court reported fewer pending cases
(299) per authorized judgeship than the national average (422) in SY 1991.

3. Trials and Other Contested Proceedings

In SY 1991, 716 "trials and other contested proceedings" were conducted in the Court, an
increase of 202 over the number conducted in SY 1985. During this period, the number of civil
trials and contested proceedings decreased by approximately 28%, while the number of criminal
trials and contested proceedings more than doubled. In SY 1991, 48 trials and contested
proceedings were completed per authorized judgeship in the Court while the national average was

only 31.

B. CIVIL CASES
1. Civil Filings _
As noted above, the number of civil cases filed in the Court decreased 26% from 4,199 in
SY 1985 to 3,099 in SY 1991. The number of civil filings per authorized judgeship dropped from
280 to 207 in the same period. In SY 1991, the District of Columbia ranked 84th among all

districts in the number of civil filings per judgeship.
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Although there has been a decrease in the number of civil filings over a seven-year period,
so far as can be determined from available data there has been no significant change in the general
composition of the civil docket. Included in the Appendix is a table showing the relative
distribution of civil filings over the seven year period. The table indicates that decreases in the
number of cases filed in the broad categories of "torts" and "other civil" (which include all cases
against the federal government) account for 64% of the 1,100 case drop in the number of civil
filings. Notwithstanding the declines in these two categones, they continue to rank one and two
(612 and 611 filings) respectively in the hierarchy of cases filed in SY 1991. These categories are
followed by contracts (522) and civil rights (410) in SY 1991, a ranking that is consistent with that
seen in SY 1985. Civil rights cases dropped in number during this period, but became a slightly
larger percentage of the total civil filings. Torts, "other civil," contracts and civil rights cases
accounted for 69% of all civil cases filed in SY 1991.

The remaining categories of cases in SY 1991 in descending size were prisoner petitions
(324), labor (258), recovery actions (142), real property (109), social security (43), copyright (32),
antitrust (20), and forfeitures/tax suits (19). In SY 1985, the rankings of these categories were
labor (354), recovery actions (328), prisoner petitions (310), social security cases (89), copyright
(46), real property (39), forfeiture/tax suits (26), and antitrust (13). Thus, the most noticeable
decreases in the number of filings are evident in labor, recovery actions and social security cases.
Although real property cases have increased threefold from SY 1985 to SY 1991, the absolute
number of such cases remains small.

It is difficult to draw many useful conclusions from these figures. As noted above, the
Advisory Group does not know the types of cases contained within the categories "other civil,"

“other civil rights," "other torts," or "other contracts" and how these subcategories may have
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changed over the years. A better, more refined list of categories would have to be developed in
order for the Advisory Group or the Court to draw any meaningful conclusions.

The number of pro se cases in the Court has been substantial throughout the seven year
period. In the last three years the number has declined from 982 in 1989 (28% of all civil cases
filed) to 784 (25%) in 1990 to 602 (18%) in 1991. The Group has been unable to determine the
reason for the decline. Because the plaintiff in a pro se case lacks counsel, the Court frequently
assumes burdens in these cases that would be borne by counsel in other cases. These burdens
require the judges, or other in-chambers staff, to spend time handling administrative matters in pro
se cases that might better be spent on other matters.

2. Terminations and Pending Cases

In terms of the median disposition time, this Court ranks among the fastest in the nation.
In SY 1991, the median disposition time from filing of a civil case to disposition was only six
months — the fourth fastest disposition rate in the country. The number of civil cases terminated
in SY 1991 (3,051) was slightly less than the number of filings (3,099). The Advisory Group notes
that the number of cases terminated in SY 1991 was the second lowest since SY 1985. SY 1987
had the fewest terminations (2,999).

According to data from the Clerk’s Office, most civil cases have been and continue to be
disposed of by "dismissals," even though the number and proportion of "dismissals" has decreased
since SY 1987. In SY 1987, there were 1,816 dismissals, accounting for 52% of all closed civil
cases. In comparison, SY 1991 had 1,631 cases terminated by dismissal, accounting for 48% of
all closed cases. The term "dismissal" does not provide much information about how and why a
case was terminated or at what stage of the process it was terminated.

Several trends are apparent in the period beginning in SY 1987 and ending in SY 1991. The
number and proportion of civil cases settled before or during trial rose from SY 1987 to SY 1990,
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but fell in SY 1991. The number of cases resolved by summary judgment rose from 315 in SY
1987 (9%) to 400 in SY 1991 (12%). The number of dispositions by trial decreased from 144
(4%) to 118 (3%) during this period. The most evident trend was in the volume of civil cases
transferred to other districts. The percentage rose from 4% to 12%. The Advisory Group believes
that the principal reason for this increase is the increase in cases involving the Resolution Trust
Corporation, which were required by statute to be filed in the District of Columbia and which were
then transferred almost immediately to locations where a failed financial institution is located,
generally with the consent of all parties.

Although the total number of pending civil cases in SY 1991 (3,894) was higher than in SY
1985 (3,481), total civil cases pending dropped by 581 cases (13%) between SY 1987 and §Y 1991.
This drop is consistent with a national trend that shows the number of pending civil cases
decreasing every year from SY 1988 to SY 1991.

3. Age of Pending Cases

The statistics, properly interpreted, demonstrate that, except for a modest drop between SY
1985 and SY 1986, the number of pending civil cases over three years old has risen from 143 cases
at the end of SY 1985 to 649 at the end of SY 1991. Nevertheless, the number of these older cases
pending per authorized judgeship (33 in SY 1990 and 43 in SY 1991) was below the national
overage (44 in both years).

The pending caseload of older cases has clearly been influenced by a large number of claims
arising from two unusual matters. One set of claims arises from the Korean Air Lines disaster
which occurred 1 September 1, 1983. Between 1985 and 1988, 105 civil cases relating to that
disaster were filed, and none had been fully resolved by the end of SY 1991. A jury verdict was

rendered for the plaintiffs on liability issues only, and the Supreme Court denied certiorari in 1992.
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The Clerk’s Office predicted that 81 of these cases would be transferred and 24 would remain for
a determination of damages.

A second set of claims was filed by the families of Filipino veterans who fought under the
command of the United States during World War II. The families brought 489 claims for social
security benefits from 1985 to 1988, all of which now are more than three years old. The Court
of Appeals recently decided a controlling issue in these cases, and this Court is considering whether
to consolidate the cases. The Clerk’s Office predicts that a large number may be dismissed.

These two sets of cases account for 376 or 58% of the 649 cases pending for three years
or more in SY 1991. If these cases are disregarded, the number of older cases in the Court per
authorized judgeship (18) is far less than the national average (44).

4. Civil In-Court Time

Using the definition of "trials" provided by the Administrative Office (i.e., all contested
proceedings in which evidence is introduced, which includes evidentiary hearings on contested
motions as well as formal trials), the Advisory Group found that 255 civil trials and other contested
proceedings were held in the Court in SY 1991, down from 352 in SY 1985. Thus, assuming 15
active judges, each judge tried 6.4 fewer civil cases in 1991 than in 1985. Throughout the period
from SY 1985 to SY 1991, the vast majority of contested proceedings lasted three days or less,
with contested proceedings of one day or less constituting approximately one-half of all contested
proceedings. In SY 1991, 206 (81%) of all civil trials and contested proceedings lasted three days
or less. These 206 cases broke down as follows: 150 (59%) lasted one day; 38 (15%) lasted two
days; and 18 (7%) lasted three days.

Although the Administrative Office does not report statistics on the number or length of civil
trials by nature of suit, the Clerk’s Office provided to the Advisory Group information on the
number of civil trials in various categories of cases from January 1988 through September 1991.

28

L



Of 404 trials, 206 were tort cases, 101 were civil rights cases, and 59 were contract cases. Of the
tort cases, 63 (31%) took four to nine days to try, and twenty (10%) took 10 or more days to try.
The most common tort cases were motor vehicle cases. The second most common were "other
personal injury" cases. The third most common were medical malpractice, which are more likely
to require a substantial amount of trial time.

Of 101 civil nights trials, 31 (31%) took four to nine days to try, and 24 (24 %) took two
days. A higher percentage of civil rights cases (18 %) than tort cases took ten days or more to try.
Seventy-nine of the civil rights cases were employment actions. Of these, 25 took four to nine
days, and 16 took 10 days or more. Most contract cases (68%) were classified as "other

contracts," making it difficult to determine which kinds of contract cases require the most trial

time.

C. CRIMINAL CASES

1. Criminal Filings

As noted, the number of criminal cases filed in the Court rose from 536 in SY 1985 to 803
in SY 1991. This 50% increase meant that the number of criminal filings per authorized judgeship
rose from 29 to 47 during the seven-year period. Although this increase was large and important,
the number of criminal filings per authorized judgeship remains lower than the national average
(52). In SY 1991, this district ranked 44th in the number of criminal felony filings per judgeship.

Not only did the number of criminal filings increase, but the number of defendants rose
from 506 in SY 1985 to 1,194 in SY 1991, an increase of 60%. While the national average of
felony defendants per case rose from 1.4 in SY 1986 (earliest year for which figures are available)
to 1,6 in SY 1991, the average number of felony defendants per case filed in the District of
Columbia in SY 1991 was 1.4, exactly the same as in SY 1986.
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The statistics indicate that the greatest number of felony prosecutions each year since SY
1985 have been in the combined categories of "narcotics" and "marijuana and controlled
substances." After a slight drop between SY 1985 and SY 1986, the number and proportion of
drug cases has increased every single year. These cases include arrest-generated cases where the
amount of drugs exceeds federal mandatory minimum amounts, interdiction cases involving more
substantial quantities of drugs, and large-scale, conspiracy, racketeering and continuing criminal
enterprise cases involving multiple defendants and large quantities of narcotics.

The second largest category of felonies prosecuted is "fraud.” The number of fraud cases
peaked at 107 in SY 1988. While the number of such cases in SY 1991 (53) was half of this peak,
the number remains higher than in SY 1985 (47). Fraud cases range from theft and uttering
violations, to financial institution and insurance fraud, consumer fraud, business fraud and
embezzlement, SEC and IRS violations, and fraud against the government.

The third largest category of felonies is weapons offenses, which involve illegal trafficking
in firearms and the possession of weapons in violation of federal law. The number of prosecutions
for weapons offenses rose from 19 in SY 1985 to 29 in SY 1991. The burden on the Court of
weapons offenses is greater than these numbers would suggest. The number of weapons
prosecutions understates the number of weapons charges actually brought because criminal cases
are categorized for statistical purposes according to the major count in the indictment. Prosecutions
of drug distribution offenses often involve weapons charges subject to the mandatory minimum
penalties of 18 U.S.C. 924(c), but are typically recorded only as drug prosecutions.

2. Terminations and Pending Cases

As the number of criminal filings has increased, the number of such terminations has also
increased from 464 in SY 1985 to 611 in SY 1991. The large increase in filed cases between SY
1990 (602) and SY 1991 (803) resulted in a large increase in terminations in the same one year
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period, from 454 to 611 or an increase of 35%. In SY 1991, charges against 853 defendants were
resolved, as compared to charges against 593 defendants in SY 1985.

Data on the method of disposition of criminal cases reveal that charges against criminal
defendants are more often disposed of by guilty pleas than by any other method. The proportion
of guilty pleas has been decreasing steadily, however, resulting in more trials. Taking dismissals
into account, in SY 1991, 412 (63%) of the defendants facing trial pleaded guilty, as compared to
411 (79%) in SY 1985. During this same period, the number and percent of defendants whose
charges were disposed of by trial rose from 106 (18%) to 234 (27%), an increase of 121%.

The Court disposes of criminal cases more quickly than the national average, although the
median disposition time rose from SY 1985 to SY 1991. During this period, the median disposition
time for felony cases in the Court moved from 3.2 months to 4.8 months, as compared to the
national median time, which rose from 3.7 months to 5.7 months. For defendants who pleaded
guilty, the median time for disposition in the Court was 4.6 months. For defendants who went to
trial, dispositions took a median time of 5.7 months, which is much faster than the national average
of 7.6 months.

As the number of criminal filings rose, the number of pending cases also rose from 18 per
authorized judgeship in SY 1985 to 41 in SY 1991. During the same time period, the number of
defendants with pending charges rose from 372 to 845.

3. Criminal In-Court Time

Using the definition of “trial” described above in connection with civil cases, 461 criminal
trials and contested proceedings were completed in SY 1991, compared to 185 such proceedings
in SY 1985. Of the 461 proceedings completed in SY 1991, 180 (39%) took only one day or less
to complete, 103 (22%) took two days, and 87 (19%) took three days. Another 45 proceedings
lasted from four to nine days, while 10 additional proceedings took 10 to 19 days. Eight
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proceedings in SY 1991 took 20 or more days to resolve. The proportion of proceedings requiring
three days or less in SY 1991 was slightly higher than in SY 1985 and was better than the national
average (75% of criminal cases take three days or less nationally while 80 % take three days or less
in this Court). Within the cases taking three days or less, there has been a decrease in the

percentage of cases taking one day and an increase in the percentage taking two and three days.
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CHAPTER V: IMPACT OF THE CRIMINAL CASELOAD
A. JUDICIAL REACTION TO DRUG CASES

The dedication of the judges to the prompt and fair handling of civil cases helps to explain
the single most common complaint made by the judges in the interviews. There is a unanimous
view that the increase in criminal cases and the burdens imposed by the Speedy Trial Act and the
federal sentencing guidelines impair the Court’s ability to adhere to trial dates in civil cases.
Management of civil cases in this Court is more difficult than it has ever been.

The statistical information, despite its deficiencies, clearly supports the judges’ view that
they are handling more criminal cases generally and more narcotics cases specifically. An increase
of 50% in a six year period is a substantial increase (Chapter IV (C)). This increase accounts for
the judges’ reaction that they have been "burdened" by a nise in criminal cases.

Many of the judges have opined that certain types of drug cases, which are typically brought
in state court in other districts, are brought in this Court because the United States Attorney’s
Office has virtually unfettered discretion to choose to bring cases in either federal court or in the
Superior Court of the District of Columbia. The judges’ opinion that many of these cases should
not be in federal court leads them to conclude that the criminal caseload is higher than it should be.
They believe the Court would be better equipped to handle both the more serious criminal cases
and the civil docket if routine drug cases were filed in the Superior Court of the District of
Columbia.

Many of the judges believe that the rising criminal docket is explained in large part by the
sentencing guidelines and mandatory minimum sentencing statutes which they believe influence the
U.S. Attorney’s decision to bring certain cases in this Court rather than in the Supenior Court of
the District of Columbia. And many of the judges resent the extent to which the guidelines and
mandatory minimum sentences deprive them of the discretion in sentencing that they exercised
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before the guidelines took effect in 1987 and many of the mandatory minimum sentencing statutes

were enacted.

B. ADVISORY GROUP’S ANALYSIS

It may be true that the percentage of "street crime" cases charged in this Court rather than
in the Superior Court of the District of Columbia is higher than the percentage charged in many
district courts vis-a-vis their state courts. This phenomenon increases the demands placed on this
Court. Not only must the judges handle an increasing number of criminal cases, but the magistrate
judges must handle a variety of pretrial criminal proceedings, including Gerstein hearings, that are
not required as frequently in jurisdictions in which cases typically begin with a grand jury
indictment rather than a street arrest.

This Court is not alone in witnessing an increase in federal criminal prosecutions generally
and in narcotics cases particularly. In some other districts the increase is more dramatic and poses
a greater challenge to judicial capacity to handle civil as well as criminal cases than in this Court.
Federal law enforcement has increased nationwide. The President declared a war on drugs. The
Congress increased law enforcement resources and enacted both sentencing guidelines and more
mandatory minimum sentencing statutes. At least a part of the increase in prosecutions has been
the inevitable result of the actions of the Executive and Congress.

It is understandable that the judges of this Court do not welcome the increase in narcotics
cases and other “street crime” prosecutions. It is also not surprising that federal judges here and
throughout the country, who have been accustomed to having discretion in sentencing, object to
sentencing guidelines and mandatory minimum sentencing statutes. To the extent that the judges
believe they are less able to do justice in individual cases, the frustration with a burgeoning
criminal docket increases. It is not the function of the Advisory Group, however, to assess whether
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or not judicial discretion is preferable to a guideline sentencing system and mandatory minimum
sentencing statutes or whether the U.S. Attomney is properly exercising his charging discretion.

The Advisory Group is mandated to assess the causes of unnecessary cost and delay in civil
cases, including the impact, if any, of the criminal docket on civil litigation. The Group has
concluded that one reason for delay in civil cases and for an increase in costs associated with delay
in this Court is that the criminal caseload has increased and there are more criminal trials and
sentencing proceedings. As a result, the Court has struggled to find time to try civil cases and has
found it increasingly difficult to provide firm trial dates in civil cases. There is no doubt that the
rising criminal docket has had a real and substantial impact on the Court’s ability to dispose of civil
cases.

The Advisory Group concludes that if fewer criminal cases were brought in this Court, the
impact of the criminal caseload on the civil docket would be reduced and civil cases likely could
be disposed of with less delay. The Group, however, lacks sufficient information to assess whether
changes in sentencing guidelines or mandatory minimum statutes would significantly reduce the
impact of a rising criminal docket on civil cases. The Group supports efforts to gather additional
information concerning the demands that sentencing guidelines and mandatory minimum statutes
actually place on the judicial system. Later in this Report the Advisory Group recommends
gathering specific information on this issue.

For now, however, the Advisory Group assumes that the Court will, at least in the near
term, continue to handle more criminal cases than in the recent past. The Group has made the
recommendations that follow in Chapters VII to XTI with the increasing criminal caseload in mind.
The Advisory Group believes that its recommendations will enable the Court to handle the increase

in criminal cases without producing unnecessary delay or excessive cost in civil cases. The Court
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is faced with the challenge of handling more cases with no increase in judges. The

recommendations herein attempt to respond to that challenge.
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CHAPTER VI: CAUSES OF UNNECESSARY DELAY AND EXCESSIVE COST
AND FUNDAMENTAL PRINCIPLES OF REFORM

A. UNNECESSARY DELAY
Throughout much of its deliberations, the Advisory Group struggled to define the adjective

"unnecessary” as it modifies “delay."” Every case takes time. Some cases obviously require more
time than others. There will always be a time lapse between filing and disposition, and injustice
may result as much from a rush to judgment as from a delay in reaching judgment. The delays the
Group seeks to eliminate are those that denigrate the quality of justice for the litigants. There is
no mathematical formula that can be applied in all cases.

The Advisory Group believes that unnecessary delay is the time beyond which a reasonably
conscientious judge would expect a case to move from filing to disposition. Each of the
recommendations in the following chapters is an attempt to assist the Court in determining a
reasonable time frame for handling civil cases and avoiding the delays that the Group has concluded
are unnecessary.

The Advisory Group’s informal discussion with some of the courtroom clerks, the docket
review of 190 cases, the Group members’ own experience litigating in the Court, the judges’
interviews, and the attorney surveys all support many of the Report’s observations concerning
unnecessary delay. Many cases are disposed of quickly, particularly in the case of frivolous pro
se filings. As noted above, the Court is among the fastest in the nation in the processing of civil
cases.

It is also obvious that in those civil cases that pose difficult legal or factual issues, or that
result in extensive discovery or motions practice, the impact of the criminal caseload and the
complexity of some motions (e.g., motions to dismiss and summary judgment motions) have caused

delays that lawyers and their clients, and this Advisory Group, view as unacceptably long. The
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judges’ interviews demonstrated that the judges generally believe that they are working as quickly
as circumstances permit. Many of the interviews revealed, however, that delay is a problem,
particularly when a judge confronts a series of speedy trial-driven criminal trials at the same time
that complicated civil case issues are submitted for resolution by motion or after a bench trial.

The courtroom deputies confirmed that it is a rare civil case that is tried on the date
originally set. While some cases naturally require an adjustment in a trial date because of
developments that no one could have foreseen when the date was selected, many civil cases simply
are "bumped" by criminal cases or are set so far in the future that no one views the trial date as
realistic. This is a primary cause of delay and of increased cost.

The Advisory Group has identified four principal causes of delay in civil cases:

1. Unrealistic trial dates are set in civil cases, and civil trial dates frequently are "bumped"
by criminal cases. As a result, final disposition of civil cases is postponed, and litigation
costs may increase. Depending on when the parties are put on notice that a civil trial will
be postponed, extensive pretrial preparation, including lay and expert witness preparation,
will have taken place only to be repeated when the case is next set for trial. Furthermore,
when "firm" trial dates are set in civil cases, the parties and litigants do not believe they are
realistic dates that are really firm. Because serious settlement negotiations often do not take
place until counsel and their clients genuinely believe they face trial, final disposition by
settlement may be delayed.

2. Judges often fail to rule promptly on dispositive motions, on discovery disputes, and
after bench trials. Motions to dismiss and motions for summary judgment often remain
undecided for many months after submission or argument. This causes delay and may
increase cost substantially depending on the state of discovery at the time a motion is
pending. If discovery has been completed and a dispositive motion is denied in whole or
in part after a prolonged delay, discovery may have to be reopened. If discovery has been
on hold pending a decision on the motion, a prolonged delay may make discovery more
difficult and expensive.

Another cause of delay is the failure to have discovery disputes resolved promptly. The
attorney survey identified the system of referring discovery disputes to magistrate judges as
a cause of delay, presumably because it adds an extra step to the process with two judicial
officers considering these matters in succession. The attorneys surveyed also mentioned the
failure of judges to rule promptly after the completion of bench trials. This may result in
further delay (and possibly less precision) because the matter is less fresh in the judge’s
mind when finally making a decision.
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3. Parties often ask unnecessarily or repeatedly for additional time for discovery or to file
responsive pleadings, motions, oppositions, or pretrial statements. The more additional time
that a judge allows, the longer it takes to move a case to a final disposition. The Advisory
Group believes that firm deadlines should be set for completion of discovery and for the
final pretrial conference (at which time trial dates should be set). Once these dates are in
place, the Court should be receptive to joint requests for additional time only if the key
deadlines remain in place. The Group believes the Court should carefully screen requests
for extensions that are opposed because such requests increase the costs of motion practice
and have the potential for delay.

4. Improper discovery practices cause delay that unnecessarily lengthens depositions or
delays their completion. The attorney survey revealed that discovery practice is a
significant cause of delay, particularly overbroad document production requests and
deposition conduct. This response finds support in the experience of Advisory Group
members who have seen objectionable deposition conduct that lengthens depositions,
sometimes requires additional depositions, or frustrates the successful completion of a
deposition. The greater the number of discovery delays, the greater the threat to key
deadlines in the processing of a case.

B. EXCESSIVE COST

The Advisory Group expected to and did find it more difficult to assess the extent to which
litigation in the Court is excessively costly than to identify unnecessary delay. The obvious reason
is that, while the Group could examine docket sheets and determine exactly how much time was
required for various parts of speciﬁc cases, and could talk with judges and courtroom clerks about
how long it took to dispose of cases and why it took so long in particular cases, the case file rarely
gives a clue as to how much money is spent by the litigants on discovery, motions, pretrial
preparation, and trial. Judges and their staffs will have little firsthand knowledge as to the
expenditures of the parties. Because half the judges enter orders providing that discovery (i.e.,
interrogatories, requests for production and admissions, and depositions) is not to be filed with the
Clerk’s Office except as part of a motion to compel or for a protective order, it is no longer
possible in many cases to determine even how much discovery occurred.

The Advisory Group has approached the issue of excessive cost by relying on the experience
of its members in handling cases in the Court and on the attorney surveys. Just as the Group
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struggled to define "unnecessary” when it examined delay, it struggled to define "excessive" in the
context of litigation cost. The Advisory Group concluded that excessive cost is the amount that
litigants are required to spend on litigation that exceeds the amount they would be expected to spend
to adequately prepare a case.

The Group identified four principal causes of excessive cost:

1. Unnecessary delay almost always means excessive cost. There is a direct, but not
linear, correlation between the amount of time a case takes to complete and the amount the
parties spend on the case. As the time increases the costs also increase.

2. Abusive or improper discovery practices lead to excessive costs. Unnecessary
interrogatories, unnecessary requests for production of documents or depositions, or
depositions that take too long can drive up the costs to litigants to the point that it is
excessive. Just as abusive or improper discovery practices can lead to delay in the
processing of a civil case, the same practices can increase the costs of litigation. Discovery
motions and responses may be required. Sanctions may be sought. Additional depositions
may be required. All of the costs associated with abusive and improper discovery are
excessive.

3. Judicial insistence that parties meet deadlines that are not carefully tied to an actual trial
date or other firm dates may result in repetitive or excessive costs. For example, if a judge
imposes a discovery cut-off and sets a trial date a year after the cut-off date, in many cases
one or both parties will have reason to seek to reopen discovery to obtain late-developing
information. If a judge requires the parties to submit a pretrial statement four months
before a trial is set, the parties probably will include more exhibits and more witness names
than are necessary, simply because they do not hone their case until the trial is closer at
hand and they seek to avoid abandoning any point by failing to include it in the pretrial
statement.

4. Federal and local rules require the filing of formal motions to resolve routine discovery
issues. The more elaborate the procedural requirements are, the more costly they are likely
to be for the litigants. Most discovery disputes can be resolved quickly and without
elaborate briefing of the generally routine and fact-specific issues. The involvement of
magistrate judges in discovery disputes, rather than the trial judge, may actually increase
both cost and delay rather than decrease them. Where parties genuinely need prompt
rulings on discovery disputes, unnecessary procedural formality is likely to increase delay
and increase cost without adequate justification.

Each of the Advisory Group's recommendations contained in the remaining sections of this
Report is intended to avoid excessive cost and, where practicable, to reduce the typical costs of
litigation. Because the Group is convinced that issues of delay and cost go hand-in-hand, it
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emphasizes that procedural improvements to reduce delay in the processing of civil cases are also

likely to reduce cost.

C. FUNDAMENTAL PRINCIPLES OF REFORM

The historical fact that Congress has been wont to add to the workload of federal courts,
but not to subtract, leads the Advisory Group to conclude that for the near future at least the
criminal caseload in the Court will be substantial. Although the criminal caseload dropped slightly
in the first half of SY 1992, there is no reason to conclude that the caseload is likely to decrease
routinely. Emphasis on drug prosecutions remains strong. There is increasing pressure to ensure
that all federal firearms violations are prosecuted, either as part of a larger case or as a stand-alone
prosecution. Investigations into the Savings & Loan scandal may lead to an increased number of
white collar prosecutions. Some Justice Department officials have predicted that federal forfeiture
laws will be invoked more frequently in white collar cases. In sum, it is unlikely that the number
of criminal cases in the Court soon will decline to any significant degree.

It is also unlikely that the number of authorized federal judges for the District of Columbia
will increase. Rather, fifteen active judges, with the help of senior judges and magistrate judges,
will handle a demanding civil and criminal caseload. And with the enactment of new civil statutes,
it will not be surprising if civil filings once again increase.

The Advisory Group assumes that the criminal caseload will remain relatively constant or
perhaps even increase, and that the civil caseload might increase slightly. For the judges to handle
criminal cases and comply with the Speedy Trial Act and also to expeditiously deal with civil cases,
they must explicitly adopt certain principles that many already are using in various forms. These
principles form the basis for the more specific proposals that are made in the remainder of the
Report:
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The Advisory Group concludes that tracking makes sense and should be encouraged and
refined. In fact, the Group believes that, by articulating in a more comprehensive way what many
judges aiready do, the Court can provide useful standards for itself and guidance for litigants as to
the pace at which they can expect their case to proceed. Unlike tracking proposals that have been
adopted in some other courts, the Advisory Group recommends that the individual judge, after
consultation with the parties, make a final decision as to the appropriate category for particular
cases.

The Group considered a number of different categories and finally arrived at its
recommendation that there should be four categories of cases to provide the judge with sufficient
flexibility without making the grouping task unduly complex. The four categories are the
following:

Category 1: Cases that are relatively straightforward in which the judge determines that,

because discovery will either not be necessary or will be quickly completed, or it is clear

that the case will be decided by motion or on the basis of the pleadings, disposition should
take place in less than six months from the date of the first scheduling conference described

in Recommendation 4.

Category 2: Cases that are relatively straightforward in most respects but which have some

element of complexity in which the judge determines that, given the amount of discovery

required and/or the nature of expected motions, disposition should take place in less than

12 months from the date of the first scheduling conference.

Category 3: Cases of moderate complexity in which the judge determines that, given the

amount of discovery required and/or the nature of expected motions, disposition should take

place in less than 18 months from the date of the first scheduling conference.

Category 4: Complex cases, involving multiple parties and difficult issues, in which the

judge determines that, in view of the number of issues and/or parties and the variety of

issues that may arise, disposition should take place in less than 24 months from the date of
the first scheduling conference.

By disposition, the Group means a final decision either on the basis of trial or motion.

Thus, the Advisory Group envisions a system in which the judge, in consultation with counsel for
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the parties, will make an estimate as to how long a case will take to reach the dispositive stage and
how long the disposition is likely to take. These estimates will be made against the backdrop of
the time limits recommended by the Advisory Group for completion of various parts of a case.
Timetables for motions and discovery should be set sufficiently in advance of these estimated dates
to ensure that disposition takes place within the time prescribed. Once these estimates are made,
the judge will be able to decide in which category a case should be placed. Thereafter, the judge
and the parties will make all reasonable efforts to make the estimate a reality, and the Advisory
Group believes that it is ultimately the Court’s responsibility to keep the parties and counsel to the
timetables.

The Group believes that most cases can be grouped in one of these four categories. The
Group is aware that some cases will be likely candidates from the moment they are filed for
disposition by motion. These might well include some habeas corpus and § 2255 claims, cases filed
under the Administrative Procedures Act, prisoner civil rights claims, student loan suits, social
security review, Freedom of Information Act cases, bankruptcy appeals, condemnation, forfeiture,
magistrate judge appeals, and administrative subpoenas. The Group is also aware that, in at least
some of these categories of cases, and in many other cases, the parties will reasonably believe that
the case will only be disposed of by settlement or by trial. We believe that the vast bulk of cases
can be properly grouped in one of the four categories, provided that the parties do what is required
in Recommendation 3 and the judge makes a careful assessment of a case before assigning it to a
category.

The Advisory Group recognizes that a small number of cases will not easily fit into one of
the four categories or that the appropriate category will depend on the outcome of a dispositive
motion.  Thus, the Group does not recommend that the unique case, which has special
requirements, be forced into a category. Instead, the Group recommends that in such cases the
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time limits be prescribed to fit the needs of the case, but that the judge, in consultation with the
parties, nonetheless make an effort to set a date by which the case will be decided.

The Advisory Group believes that this system will provide guidance both to the Court and
to the litigants who appear before it. It is a system of time limits, but one that has the necessary

flexibility to address the variety of cases brought in this Court.

B. PRELIMINARY PRETRIAL PROCEDURES

The second recommendation discusses issues related to monitoring service of process. The
third, fourth, and fifth recommendations impose a "meet and confer" requirement, that ensures that
the parties and their counsel will be prepared early in a case to advise the judge whether the
litigation appears to be routine or presents unique issues that ought to be considered as early in the
process as possible; provide that the first scheduling conference should take place within a short
time after the parties confer; and require the judge to decide in which category a case should be
placed. The sixth recommendation addresses the problem of repetitive requests for continuances
and enlargements of time. The Group’s view is that, once a schedule is fixed, continuances should
be the exception rather than the rule. Even in situations in which continuances are granted, they

should not delay the ultimate disposition date.
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Recommendation 2: When a complaint is filed, the Clerk should mail to the party or
counsel filing the complaint (1) a description of the Court’s ADR program, (2) a list
of the items on which the parties must confer before the scheduling conference with the

Court, and (3) a notice that the action will be dismissed unless proof of service of

process is filed within 125 days of the date of the filing of the complaint. Items (1) and

(2) should also be sent when an answer or any motion is filed by a party or counsel.

The Clerk should automatically issue an order dismissing without prejudice any

complaint for which a return of service has not been filed within 125 days of the filing

of that complaint, unless otherwise expressly directed by the judge to whom the case
has been assigned.

This recommendation would require the Clerk of the Court to provide parties early notice
about the procedures that will be used in civil cases and to monitor service of process so that a case
is not delayed at the service stage. The same procedure should be used for third-party complaints.
Notice of the ADR procedures will ensure that the parties know in every case the procedures that
are then available. These procedures may change over time, in which case the Clerk’s notice will
also change. The notice of the matters on which the parties must confer will help to ensure that
Recommendation 3 works in every case.

Some judges complained in their interviews about having to keep track of service of process.
The Advisory Group seeks to relieve them of this responsibility by placing it on the Clerk’s Office.
Since a party has 120 days to serve the complaint under Fed.R.Civ.P. 4, no dismissal for failure
to serve process can occur prior to this time. Because a party might serve process at the end of
the 120 day period and some time might pass until the Clerk’s Office receives proof of service, the
Clerk should be authorized to dismiss a complaint without prejudice when no proof of service has
been received within 125 days of the filing of the complaint.

The judges’ interviews revealed that some judges are concerned that an automatic dismissal
might increase the likelihood of a reversal on appeal. The Advisory Group believes that the Clerk’s

notice—that a dismissal will occur if proof of service is not filed—is sufficient to put every party

on notice as to the consequences of failing to demonstrate that service has been made within the
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period required by Rule 4. Moreover, a dismissal without prejudice is not likely to damage any
party, except if requiring a new filing fee or is applied to cases in which the statute of limitations
may have run. Thus, the Group believes that it is prudent to permit the Clerk to dismiss a
complaint after 125 days when no proof of service has been received. Individual judges should be
able to direct the Clerk not to dismiss a case or cases if they prefer to address the service problems
and to enter an order dismissing a case themselves.
Recommendation 3: Counsel (including any nonprisoner pro se party) should meet in
person or by telephone within 15 days of the appearance or first filing of an answer or
any motion by a defendant to discuss the case in preparation for the initial scheduling
conference with the Court. The meet and confer requirement shall not apply in
nonprisoner pro se cases in which a dispositive motion is filed before the time to meet
and confer expires.
To promote the Court’s ability to manage cases and to enable the parties to provide the
Court with information that will advise the Court about any peculiarities or unique aspects of their
case, the Advisory Group recommends that, within 15 days of the appearance or first filing of an
answer or any motion by a defendant, lead counsel (including any nonprisoner pro se party) for
each party shall make reasonable efforts to meet in person or, if parties consent, by telephone, and
discuss the following matters:
1. the category in which the case should be placed, whether the case is likely to be
disposed of by dispositive motion, and whether, if a dispositive motion has already been
filed, the parties should recommend to the Court that discovery or other matters should

await a decision on the motion;

2. the date by which any other parties shall be joined or the pleadings amended, and
whether some or all the factual and legal issues can be agreed upon or narrowed;

3. whether the case can be assigned to a magistrate judge for all purposes, including trial;
4. whether there is a realistic possibility of settling the case;
5. whether the case could benefit from the Court’s alternative dispute resolution procedures

or some other form of alternative dispute resolution and, if so, which procedure should be
used, and whether discovery should be stayed or limited pending completion of ADR;
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6. whether the case can be resolved on summary judgment or motion to dismiss, dates for
filing dispositive motions and/or cross-motions, oppositions and replies, and proposed dates
for a decision on the motions;

7. whether the parties can agree on the exchange of certain core information (e.g., names
of witnesses, relevant documents, the existence and amount of insurance) without formal
discovery, the extent of any discovery, how long discovery should take, whether there
should be a limit on discovery (e.g., number of interrogatories, number of depositions, time
limits on depositions, etc.), whether a protective order is appropriate, and a date for the
completion of all discovery, including answers to interrogatories, document production,
requests for admissions, and depositions;

8. dates for the exchange of expert witness information pursuant to Fed.R.Civ.P. 26(b)(4),
and for taking depositions of experts (within the discovery cut-off period);

9. in class actions, appropriate procedures for dealing with Rule 23 proceedings, including
the need for discovery and the timing thereof, dates for filing a Rule 23 motion, an
opposition and reply, and for oral argument and/or evidentiary hearing on the motion, and
a proposed date for decision;

10. whether the trial and/or discovery should be bifurcated or managed in phases and a
specific proposal for such bifurcation;

11. the date for the pretrial conference (understanding that a trial will take place four to
eight weeks thereafter); and

12. whether the Court should set a firm trial date at the first scheduling conference or
should provide that a trial date will be set from 30-60 days after the pretrial conference.

The Advisory Group envisions that the first meeting will be triggered by the filing of an

answer or any motion by a defendant. Fed.R.Civ.P.12(a) requires a party to serve an answer

within 20 days after service, except that the United States has 60 days to answer. Rule 12(a) also

provides that a defendant who files a motion to dismiss or a motion for a more definite statement

may delay answering until the motion is decided. The Advisory Group discussed and at one point

considered making the 15 day period run from the time that a defendant appears in any way in a

case (e.g., when counsel files a notice of appearance), but recognized that a defendant is not

required to file anything prior to answering or filing a motion and that a rule that discouraged
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counsel for a defendant from filing an early notice of appearance might actually discourage
cooperation among parties.

Recommendation 3 focuses on the first formal filing by a defendant as the point which
triggers the 15 day period. Any motion by a defendant, even an unopposed motion for additional
time to answer, triggers the meet and confer requirement. This is to ensure that the vast majority
of cases will begin with an early conference and that the parties in these cases will discuss how best
to proceed early in the case, that a defendant cannot unilaterally delay the conference by filing a
motion in lieu of an answer, and that parties cannot jointly agree to put off the meet and confer
obligation through an unopposed motion for additional time to answer.

The Advisory Group recognizes that in some cases in which a motion to dismiss or a motion
for a more definite statement has been filed, the meet and confer requirement will have the parties
meeting before an answer is filed. In some cases, a motion to dismiss will be granted after the
parties have met, and the conference may be viewed as an unnecessary cost in these cases. Some
members of the Advisory Group believe that in all cases in which a dispositive motion has been
filed, the meet and confer requirement should be stayed until the motion is ruled upon. These
members conclude that many of the topics to be discussed at the first conference are irrelevant
while a dispositive motion is pending and that the costs of the conference cannot be justified. The
majority of the Advisory Group believes, however, that the meet and confer requirement does not
involve substantial cost, and that it will reduce both cost and delay in most cases if it occurs
promptly after a complaint has been filed and the defendant has had sufficient time either to answer
or to file a motion. In any case in which a dispositive motion is rejected, the early conference
should enable the parties to proceed with the filing of an answer, discovery, etc. without having
to meet for the first time to discuss the case. Moreover, a majority of the Advisory Group believes
that the fact that the parties must confer and that the Court must meet with the parties within 20
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days of receiving their meet and confer statements will provide an incentive for prompt judicial
decisions on dispositive motions.

Lead counsel for plaintiff would be responsible for initiating arrangements for the meet and
confer meeting. In the absence of agreement on location, the meeting should take place at the
office of counsel closest to the courthouse. If counsel cannot confer within a 15 day period because
of prior scheduling conflicts, the time period may be extended 15 additional days by mutual
agreement, but this meeting must take place within 30 days of the defendant’s appearance or first
filing unless leave to extend further is granted by the Court for good cause. The meeting is critical
to enable counsel to develop a plan to govern the particular case from start to finish, where
possible, that they believe is sound and to present that plan to the Court, and to enable them to
inform the Court where agreement is not possible and the differences between the parties’
perception of the needs of the case.

No later than 10 days following this conference, counsel for the parties must file with the
Court a succinct statement of the following matters:

1. any agreements the parties have reached at their conference with respect to any of the
12 specific matters set forth above; and

2. the parties’ position on any of the 12 specific matters set forth above as to which they
disagree.

Counsel must file a joint submission, even if the submission sets forth differing views. Counsel’s
Jfiling of a statement will constitute certification that counsel has discussed with the client the 12
matters set forth above, including the possibility of setrlement and the availability and range of ADR
options.

The first item listed in the matters to be discussed at the conference goes to the proper
categorization of the case. It is important for counsel first to focus on whether the case is likely
to be decided by motion. If a dispositive motion already has been filed when counsel for the parties
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meet, the nature of the conference is likely to change. In the face of a dispositive motion, counsel
should discuss whether a number of the other matters that ordinarily would be discussed fully
should await a decision by the Court on the motion. The meeting can be useful even where a
motion is filed, because counsel can decide whether they are able to agree that any part of the case
should proceed before the motion is decided and can indicate to the Court the areas of agreement
and disagreement.

The Advisory Group considered whether to exempt all pro se cases from the meet and
confer requirement. Although some pro se litigants may waste the time of an adversary, others will
have the capacity to discuss many matters and to reach agreement on some. Because pro se cases
account for a substantial portion of the Court’s docket, the Group concluded that a requirement that
all parties, including pro se litigants, meet and confer is desirable, with two exceptions.

The first exception to the meet and confer rule is for prisoners who litigate pro se. In those
cases, it is often impracticable for adversaries to arrange a meeting or to schedule a telephone call
of sufficient length to cover the matters covered by this recommendation.

The second exception to the meet and confer rule is for nonprisoner pro se cases in which
a dispositive motion is filed prior to the expiration of the meet and confer period. Based on the
docket sheet review and the experience of its members, the Group concludes that the chances that
the motion will be granted in these cases is sufficiently high that it would add to the cost of
litigation to require counsel to meet in these cases and that such a meeting would not be likely to
reduce delay.

The Advisory Group paid special attention to the problems that arise in multiple party cases.
To ensure that these cases move toward a prompt resolution, the Group decided that once any

defendant appears in the case, the meet and confer rule should apply to that defendant and the
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plaintiff. The initial meeting will enable the parties to discuss why other parties have not yet
entered the case and what recommendations they have for the Court in view of the fact that some
potential parties have not yet entered an appearance. At the first scheduling conference, the Court
will be in a position to decide how the case should be handled to avoid unnecessary delay and
excessive cost.

Recommendation 4: The Court should set the first scheduling conference for no later

than 20 days after receipt of the parties’ "meet and confer" statement(s), unless, based

on a joint recommendation of the parties for good cause shown, the Court concludes
that the conference should be deferred. The conference may be deferred for no more
than 30 days.

The judge’s courtroom clerk should set a scheduling conference within 20 days of receiving
the parties’ "meet and confer" statements. To ensure that counsel meet the requirement of
Recommendation 3, however, the notice of the conference should automatically be prepared in
every case within 30 days after the appearance or first filing of any answer or motion by any
defendant.

The purpose of the scheduling conference is to set a plan for managing the case from start
to finish, with the burden being placed in the first instance on counsel to propose a realistic plan.
The Court can then adopt or modify the plan to meet the needs of the case and then hold counsel
to it. Recommendations 3 and 4 are intended to place the principal burden on the parties to provide
the Court with sufficient information so that the case will be managed successfully from start to
finish.

Recommendation 4 directs the Court to focus on the needs of a particular case and any
special circumstances that may exist. By requiring counsel for the parties to attempt to work out
matters voluntarily in the first instance, the parties should be able to obtain judicial assistance at
the scheduling conference, and the Court should be able to impose a schedule when the parties do

not agree, all in an effort to avoid unnecessary delay and to reduce cost as the case progresses.
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The recommendation provides the Court with latitude to defer the scheduling conference on
a joint recommendation of the parties for good cause. The occasion might arise, for example,
where the parties all believe that the case can be resolved promptly and informally without the need
for any court intervention. In such circumstances, the parties should be able to recommend deferral
of the scheduling conference and the Court should be able to act favorably upon that
recommendation. The deferral, however, should be for no longer than 30 days.

Recommendation 5: After conferring with the parties at the first scheduling conference,

the judge shall place a case in the category in which it best fits and issue a scheduling

order.

Once the judge has reviewed the parties’ meet and confer statement and has met with
counsel, a decision can be made as to which category a case belongs. As Recommendation 1
indicates, the judgment as to an appropriate category should take into account whether a case is
likely to be decided by dispositive motion, the time limits provided in these recommendations, the
time needed to move the case to the dispositive stage, and the time required for actual disposition.
The judge should then issue a scheduling order reflecting the agreements reached or decisions made
as a result of the scheduling conference.

Recommendation 6: Any continuance or enlargement of time granted must be for good

cause only and should be for a reasonable period so that only one continuance or

enlargement is required rather than several.

The Advisory Group believes that from this point forward, the parties and their counsel
should be bound by the dates specified in any first scheduling or other scheduling order, and that
no extensions or continuances should be granted except on a timely showing of good cause. Mere
failure on the part of counsel to proceed promptly with the normal processes of discovery and trial
preparation should not be considered good cause,

Once the schedule is set at the scheduling conference, the presumption should be firmly

against the granting of continuances. Only if good cause is shown, a reasonable extension of time
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for a particular purpose may be granted by the Court. Stipulations by the parties should not be
accepted in the absence of good cause.

At this point, the Group does not recommend a requirement that all extensions of time be
signed by a client as well as counsel. Such a requirement is less meaningful in our Court where
48% of all civil cases involve the United States or the District of Columbia. The Group believes
that avoiding routine motions for extensions of time will result in the more expeditious handling
of cases and will reduce the cost of litigation by avoiding the need for litigants and their counsel
to ready themselves to respond on an issue only to find that an extension of time has been granted.

The U.S. Attorney’s Office often operates with a heavy caseload, must respond to a
significant number of emergency filings, and must coordinate with other governmental agencies.
It has explicitly recognized, however, that requests for extensions of time should be monitored by
senior counsel so any request for an extension is reasonable, that no reasonable alternative is
available, and that the amount of time requested should be realistic so that the need for multiple
extensions is minimized. The Office of the Corporation Counsel has agreed that these kinds of
procedures make sense and has committed itself to avoiding repetitive delays that result from
motions for extensions of time by increasing staff and training. The Advisory Group applauds these
moves and encourages private law firms to follow their lead. Further, the Group urges the Court

to monitor requests for extensions of time closely.

C. PRETRIAL CONFERENCE

Recommendations 7, 8, and 9 address the pretrial conference and pretrial orders conducted
and issued pursuant to Fed.R.Civ.P. 16. The Advisory Group believes that the Rule 16 pretrial
conference works best when it is held close in time to the actual trial, both because parties will be
prepared and because it minimizes duplicative preparation efforts. The rules governing pretrial
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orders and statements should take into account that most cases are disposed of by settlement or
motion.

Recommendation 7: The Court should seek to ensure that the period of time between
the pretrial conference and commencement of the trial is no more than 30 to 60 days.

The parties and counsel are not focused on a trial or the settlement of a case until trial is
relatively close at hand. A final pretrial conference that is held long before trial is simply less
effective in identifying the real issues to be tried than a conference that is held shortly before the
trial. In fact, when trial dates or final pretrials are scheduled too far in advance, they either are
ignored as unrealistic dates (which they often are) or result in time being spent in preparation for
an event that will not take place. In Category 1 and 2 cases at least, the date of the pretrial
conference should be firmly set at the first scheduling conference. In Category 3 and 4 cases, it
may be advisable to set dates both for an early status conference and a pretrial conference. In
either event, the Advisory Group believes it is more realistic not to set a trial date at the scheduling
conference, but to do so at the pretrial conference with the understanding at the outset that the trial
date will be within 30 to 60 days of the date of that conference and that, once set, the trial date will
be firm.

Recommendation 8: The full panoply of Rule 16 and Local Rule 209 procedures should

be reserved for complex cases (Category 4), those that generally should be disposed of

within 24 months of the first scheduling conference.

Many cases now settle between the pretrial conference and the first day of trial. (With the
use of ADR and other proposals included in this Report, earlier settiement may occur, thereby also
reducing costs.) Because most cases settle and the vast bulk of cases (95%) will be disposed of
either by settlement or motion, the time and expense of preparing a lengthy pretrial statement in

most relatively routine or moderately complex cases often will be wasted.
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Recommendation 14 suggests that all dispositive motions should be decided before the final
pretrial conference. If this occurs and the parties file their pretrial statements identifying witnesses,
exhibits, deposition segments to be relied upon and similar matters, the Court should be in a
position to narrow the issues and focus the trial without requiring more in the pretrial conference.
In complex cases, additional filings may be necessary.

It may often be a wise allocation of resources for the Court to postpone ruling on in limine
evidence motions until the morning of the trial, if not during the trial in some cases, rather than
to spend time at the pretrial conference on such motions when most cases will never be tried. If
settlement does occur, the motions will not be necessary. If settlement discussions fail, the motions
are likely to be more focused and better prepared with trial on the near horizon. This suggestion
concerning in limine motions is directed at routine evidentiary and procedural issues that are best
considered when the case is about to be tried and has the judge’s attention.

On the other hand, there may be good reasons in some cases for a judge to consider certain
in limine motions in advance of trial. In some cases, a ruling might provide a basis for a summary
judgment motion. In other cases, a ruling that an expert may not testify or that a certain type of
evidence will be excluded may save a party the expense of producing a witness or evidence at trial.

Recommendation 9: The requirements for all pretrial conferences should be reduced,

and the full panoply of Local Rule 209(b) procedures should be reserved for Category

4 cases.

The Court should establish the following minimum requirements for all pretrial conferences:

1. Counsel should be required to meet and confer at least S business days prior to the

pretrial conference; prior to this meeting they should arrange to exchange witness lists,

exhibit lists, copies of exhibits, and deposition segments relied on; and at the meeting they
should make a good faith effort to agree on stipulated facts.

2. Counsel should bring to the pretrial conference two copies of a list of witnesses to be

called along with a brief summary of each witness’s proposed testimony, two copies of a
list of exhibits and pre-marked exhibits with copies for opposing counsel and the Court.
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The Group believes that these simple requirements are necessary and useful in all civil cases
and are all that should be required in most cases. It also believes that cost and delay can be

reduced by reserving the full panoply of Local Rule 209(b) procedures for complex cases.

D. MOTIONS AND HEARINGS; FINDINGS IN BENCH TRIALS

Having identified in the attorney surveys, the judges’ interviews, and the docket sheet
review a problem of delay in the resolution of dispositive motions or in entering findings of fact
and conclusions of law in bench trials, the Advisory Group makes a number of recommendations
concerning procedures that might help to minimize these delays. Delays in ruling on motions are
a factor that can significantly prolong a case unnecessarily and raise the costs.

To the extent that discovery is on hold while a motion is pending, with the concomitant
movement of witnesses and possible loss of evidence, the costs of gathering information once the
motion is decided may rise. On the other hand, if discovery continues while a dispositive motion
is under consideration, some or all of the discovery costs will be wasted if the motion is granted
in whole or part.

Delays in rulings frustrate the parties’ efforts to settle some cases and make it more difficult
for counsel to agree and the Court to impose a realistic schedule of events. If a trial date is set and
the case is ultimately dismissed on motion, that date is unavailable to allocate to cases that actually
will go to trial. The Court’s calendar may show an unrealistic picture of what dates are and are
not available for the trial of civil cases because a case that will never go to trial is occupying a
potential trial date. This is particularly true when the judge has already decided (or tentatively
decided) a motion, but simply has not had time to complete his or her opinion, order, or judgment.

Delays in entering findings of fact and conclusions of law after a bench trial are less likely
to increase the costs of litigation than are delays in ruling on motions, since the litigation is by
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definition complete but for the findings and conclusions. Nevertheless, such delays may undermine
the confidence of litigants as they await word on whether they have won or lost and to what extent.
Moreover, this form of delay, particularly for plaintiffs’ counsel, imposes economic stress from
carrying the expenses of litigation indefinitely. Indirectly, this may limit the availability of
plaintiffs’ counsel for civil rights and other contingent fee matters. Finally, if post-trial motions
or appeals are filed, delay may result in increased costs as memories fade in a case and lawyers are
forced to review what happened a long time before the Court’s findings and conclusions were
entered.

The Advisory Group strongly urges judges to decide routine motions (e.g., discovery,
scheduling) from the bench, in a telephone conference with counsel, or within seven days of
submission or the hearing. The Court should impose time limits on itself to decide dispositive
motions and to enter findings of fact and conclusions of law after bench trials. Obviously, it is
easier for the judge to decide a matter when it is fresh in his or her mind, and less complex matters
can be decided more quickly if done promptly after argument or submission. While other matters
are always pressing on the Court, making time to decide, dictating short orders and foregoing the
preparation of more analytical opinions, and relying on proposed findings of fact and conclusions
of law submitted promptly by the parties are management techniques that are essential to alleviate
a growing cause of delay in this Court.

Recommendations 14, 11, 12, and 13 respond to the delays identified in the docket sheet
review and the attorney surveys concerning the disposition of motions and the rendering of findings
of fact and conclusions of law in bench trials. The recommendations offer outer limits for judges
to decide dispositive motions and to render their findings and conclusions in nonjury cases, and

require the Clerk’s Office to monitor these time limits.
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Recommendations 14 and 15 are straight-forward proposals to improve the motions practice
in the Court, the cause of the greatest delay, by requiring the Court to ensure that all dispositive
motions will be decided before the parties undertake the expense and time to prepare for a pretrial
conference. The Advisory Group recommends that all motions should be quickly reviewed by the
Court with an eye to deciding which should be decided on the papers and which require oral
argument. The Advisory Group also recommends that the parties discuss nondispositive motions
before filing them to avoid burdening the Court with unnecessary motions.

Recommendation 10: Each judge should establish as his or her policy that all motions

will be heard and decided promptly and that findings of fact and conclusions of law

will be promptly rendered in nonjury cases.

One of the greatest causes of delay occurs after motions are argued and submitted or after
bench trials are concluded while matters are under advisement. Some of this time is taken up by
decision-making and writing; some by time spent on the many other matters on a judge’s calendar.
By setting deadlines for him or herself and adopting methods for monitoring cases in chambers so
those deadlines are met (e.g., early assignment with deadlines to a law clerk for a draft, reminder
lists of deadlines from a judge’s secretary or courtroom clerk), the judges will be able to transform
their individual practices into an implemented policy of the Court.

Based on the judges’ interviews, there are two prevailing practices in the Court with respect
to motions: 1) some judges routinely set motions for a hearing and 2) some judges discourage oral
argument on motions and decide them on the basis of written submissions. Except as to discovery
(Recommendation 19), the Advisory Group makes no recommendation with respect to oral
argument. Because oral argument requires the presence of counsel and scheduling by the Court,
it is a potential source of both delay and cost. On the other hand, it is possible for some judges
to focus on the issues and to decide them more quickly when they have an opportunity for an

exchange with counsel. Oral argument for these judges may lead to earlier decisions on motions.
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Generally speaking, the Advisory Group recommends that oral argument be held when the judge
determines that it will assist in an efficient disposition of a motion. Regardless of whether there
is oral argument, however, the motion should be scheduled by the judge for decision promptly after
all papers have been submitted.

Recommendation 11: Each judge should decide motions that seek to dispose of any

claim, counter-claim, third-party claim or substantive defense (usually by a motion to

dismiss or for full or partial summary judgment) within 60 days of submission of all
memoranda or briefs or within 60 days of oral argument. Oral argument should be
held within 30 days of the submission of all memoranda or briefs.

Because of the importance of dispositive motions and the obvious impact they have on both
delay and cost in the particular case and in the Court’s overall docket, the Advisory Group
specifically recommends that they be resolved within 60 days of submission. Generally speaking,
discovery that would become unnecessary if the outstanding motion is granted should be stayed until
the motion is decided to avoid potential unnecessary expense. To ensure that such stays do not put
the case on hold indefinitely, the 60 day to decision rule must be met in most cases. The Advisory
Group recognizes that in some cases the judge may wish to hear oral argument after having an
opportunity to review the parties’ written submissions. To recognize the utility of oral argument
but to ensure that its scheduling does not result in unnecessary delay, the Group recommends that
the 60 day period for decision run from the date of oral argument provided that oral argument takes
place within 30 days after all written submissions have been filed.

Recommendation 12: Each judge should establish a policy of deciding nonjury cases

within 90 days of the conclusion of a trial or the submission by the parties of post-trial

proposed findings of fact and conclusions of law.

There is a tremendous range of issues tried before the Court without a jury. In employment
discrimination cases which do not involve a jury, for example, complex statistical evidence may
have to be sorted and explained in the Court’s opinion. Notwithstanding the burdens that some

cases place upon the Court, the Group believes, and the judges' interviews confirm, that cases
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become harder, not easier, to decide as time passes between trial and decision-making. Evidence
will be freshest in the judge’s mind shortly after the case is presented.

In appropriate cases, the parties and the judge reasonably will conclude that a transcript is
required before the parties can be expected to submit their final written proposals with respect to
findings of fact and conclusions of law. In such cases, the Advisory Group provides that the time
period for the judge to enter findings of fact and conclusions of law shall run from the date on
which all post-trial submissions by the parties have been filed. Recognizing that transcripts are
sometimes essential should not be interpreted as a judgment by the Group that in all cases the judge
should wait for a transcript or even for post-trial submissions by the parties. In some short or less
complex trials, the judge may want to enter findings of fact and conclusions of law from the bench
or almost immediately after the trial. The Advisory Group seeks to provide sufficient flexibility
for the judge to handle the variety of cases that will arise.

Judges may want to require the parties to submit proposed findings of fact and conclusions
of law prior to trial, and to propose any amendments thereto within a reasonable period following
the conclusion of the trial. Pretrial submission of proposed findings of fact and conclusions of law
would put the judge on notice before hearing of the facts that the parties believe are most important
and how they relate to the law upon which the parties rely. Prompt post-trial amendments would
provide the judge with the parties’ post-trial view on whether certain facts have become more or
less important as a result of trial. The Advisory Group found one of the suggestions made in the
judges’ interviews to be especially interesting. The suggestion was that judges should build a day
or two in chambers into their schedules after a series of scheduled bench trials to allow time for
deciding the cases. If a judge’s schedule permitted this block of time to be set aside, the in-
chambers time might be profitably spent, and bench trmials might be disposed of more efficiently
than is possible when there is a long hiatus between hearing evidence and entering findings of fact
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and conclusions of law. The Group recognizes that in many instances the judges’ schedules will
not accommodate the time in chambers. The Group believes, however, that the basic concept, that
the judge might well profit from some in-chambers review shortly after a bench trial, is a sound
one.

Recommendation 13: The Clerk of the Court should monitor the handling of all

dispositive motions and bench trials to ensure that the time periods set forth above are

followed.

To ensure that the 60 day time period for deciding dispositive motions and the 90 day time
period for deciding nonjury cases are not missed, the Clerk of the Court should take the following
steps to monitor the handling of all dispositive motions and bench trials:

1. On the day after a dispositive motion is deemed submitted, or the Clerk becomes aware

that a nonjury case has been concluded (including the submission of all post-trial findings

and conclusions the Court may require), the Clerk should send a notice to the judge before
whom the case is pending and to all counsel that the 60 day or 90 day period has begun.

2. If a dispositive motion has been at issue for 60 days without having been decided, or no

decision in a nonjury case has been entered 90 days after the conclusion of the trial, the

Clerk should send written notice of this fact to the judge before whom the cas¢ is pending

and to all counsel or parties of record.

3. Every 30 days thereafter until the motion or nonjury case is decided, the Clerk should

send written notice of this fact to the judge before whom the case is pending and to all

counsel or parties of record.

4, Every quarter the Clerk should provide the Chief Judge, with a copy to all judges of the

Court, a list of all dispositive motions and nonjury cases pending more than 120 days and

the judges before whom such motions and nonjury cases are pending.

In making this recommendation, the Advisory Group seeks to emphasize the importance it
attaches to prompt resolution of dispositive motions and to final decisions in bench trials.
Sometimes a judge may be in the midst of a lengthy, complex trial, and that the 60 day or 90 day
period may not always be workable. But the Group believes that, exceptional circumstances aside,
60 days is a reasonable period for resolution of dispositive motions and that 90 days is a reasonable

time period for the entry of a final decision in a nonjury case. Periodic notification and reporting
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by the Clerk’s Office will serve as a reminder of the importance that the lawyers and litigants who
appear before the Court attach to these matters, as an inducement to the Court to avoid protracted
delay, and as an additional judicial management tool to assist individual judges in setting their
priorities. The reporting function will also alert the Chief Judge to exceptional circumstances that
might arise from time to time.

Recommendation 14: Each judge should require that all dispositive motions be filed

sufficiently in advance of the pretrial conference so that they can be ruled on before

the conference and the parties can avoid unnecessary preparation for a conference in
which such motions are granted.

The Advisory Group recommends that the pretrial conference be in close proximity to the
actual trial date. This is to ensure that the parties are actually prepared for the final conference and
that the conference serves as an additional opportunity for settlement or 2 forum to make the trial
more efficient if it is to occur. Because it is expensive and time-consuming for parties to prepare
for a pretrial conference, the Advisory Group concludes that such a conference should not occur
if there is a reasonable chance that the case will be resolved by dispositive motion. Thus, this
recommendation is consistent with the Group’s belief that the judge should rule on all dispositive
motions prior to the pretrial conference.

Recommendation 15: Each judge should require counsel for the party planning to

make a nondispositive motion to discuss the motion either in person or by telephone

with opposing counsel in a good-faith effort to determine whether there is any
opposition to the motion and to narrow the areas of disagreement if there is opposition.

A party should be required to include in its motion a statement that the required

discussion occurred and describe briefly whether that discussion did in fact reduce the

area of disagreement and how it was reduced.

The Advisory Group concludes that it would add to cost and delay to require counsel for
the parties to meet and confer as to dispositive motions before they are filed. Such motions go to

the heart of a case and generally are unlikely to be resolved by a meeting of counsel. The Group

concludes, however, that much may be accomplished by requiring that other motions be discussed
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before they are filed. In many cases, the discussion will reveal that a motion is unopposed or that
the opposition is to part but not all of a motion. Discussion will save time and money, and will
alert the judge to whether or not a motion is disputed. This procedure will help to guarantee that

undisputed motions are ruled upon quickly.
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CHAPTER VIII: DISCOVERY

The attorney surveys and the Advisory Group members’ own experiences suggest that
discovery is probably the most important component of excessive cost in civil cases. By controlling
discovery, the Group’s recommendations go a long way to controlling cost and may also eliminate
some forms of unnecessary delay.

The Advisory Group shares the concern of other judges and lawyers around the country that
discovery is often too expensive and frequently beyond the needs of particular cases. It
nevertheless concludes that the best way to address excessive discovery is not to adopt the
mandatory automatic discovery proposals now under consideration nationally by the Advisory
Committee on the Federal Rules of Civil Procedure, but instead to require litigants and their
counsel to fully inform the judge about the nature and needs of the specific case so that the judge
can assess how much discovery makes sense in that case. The Group believes that keeping
discovery disputes to a minimum, and resolving them informally and quickly, will reduce cost and
delay.

At the meet and confer conference required under Recommendation 3 the parties must
discuss whether or not discovery limitations should be imposed. And at the first scheduling
conference either or both parties may request that the judge impose discovery limitations, If it
appears in any case that the parties are bringing frequent discovery disputes to the Court, the judge
should consider requiring the parties to appear at a second scheduling conference to assess
discovery problems and possible abuse and to consider further limitations. The Advisory Group

encourages limitations that a judge believes are appropriate in particular cases.
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Recommendation 16: The Court should not adopt mandatory disclosure or numerical
limits on interrogatories and depositions.

Throughout its work, the Advisory Group has followed the various draft amendments to the
Federal Rules of Civil Procedure that would require mandatory disclosure of certain information
and limit interrogatories and depositions. Although the Group believes that discovery practice is
one of the most important cost elements in any litigation, the Group opposes mandatory disclosure
and numerical limits by rule on discovery.

As a theoretical matter, mandatory disclosure might make sense. But in the real world of
civil litigation, the Adyisory Group concludes that it will increase rather than reduce the cost of
litigation, lead to satellite litigation, and possibly increase delay. No matter what formulation is
used to define a mandatory disclosure requirement, counsel will have to make a judgment about
what documents are relevant to a claim or defense. Inevitably, an adversary will challenge the
good faith or reasonableness of that judgment. The Advisory Group believes thét, just as sanctions
issued under Fed.R.Civ.P. 11 have become a cottage industry, motions for sanctions for violations
of a mandatory disclosure requirement would be routine, would increase the costs to all parties, and
would burden the Court.

Some members of the Advisory Group see more reason to favor limitations on discovery
than mandatory disclosure (i.e., limits on the number of interrogatories and the number of
depositions or even limits on the hours allowed for each deposition). They believe from experience
and observation that discovery is abused both in its scope and volume and in its intensity. Some
discovery is unnecessary and used either purposely or inadvertently to harass and increase the cost
of litigation. They note the overbreadth of document production requests and interrogatories and

the lack of civility in deposition practice. Support is found for their views in the attorney surveys.
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Other members of the Group adamantly oppose arbitrary limits. They believe that
limitations are likely to spawn arguments as to what qualifies as a single interrogatory, whether a
deposition exceeds a certain time limit when it is delayed because of improper objections, the scope
of any limitation that is imposed, and similar diversions. They believe genuine abuses of the
process can be resolved by the trial judge who may, in appropriate cases, impose sanctions and
costs. They believe limitations on discovery would likely provide too much discovery in some
cases and too little in others.

The Advisory Group would require the parties to discuss discovery limitations when they
first meet and confer (Recommendation 3). The Group believes that, after the parties have
conferred and understand each other’s views on the discovery that is reasonable for a particular
case, they can articulate to the judge at the first scheduling conference why some discovery
limitations should be imposed in the particular case. Recognizing that Category 1 and 2 cases
generally are simpler and therefore should require less discovery, the judge can decide on a case-
by-case basis whether limitations on the number of interrogatories and depositions would help to
reduce unnecessary delay and avoid excessive cost in the particular case.

At the meet and confer conference, either side can ask for a commitment that certain
documents be produced. Absent an agreement on production, either side can raise with the Court
at the scheduling conference a request that certain documents or categories of documents be subject
to discovery without the necessity of a formal request for production or motion to compel. For
example, in a gender employment discrimination case in which a plaintiff alleges that she was not
promoted although she was more qualified than a male who was promoted, if the defendant refuses
to agree to provide relevant employment records for the plaintiff and the person promoted after
appropriate protection for privacy is guaranteed, the plaintiff could raise the matter with the judge
at the scheduling conference. The Advisory Group believes that the combination of the meet and
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confer rule and the early scheduling conference will provide many of the benefits of mandatory
disclosure, but avoid its problems.

Similarly, if one side suggests that no more than six depositions or 20 interrogatories per
side be permitted, but no agreement is reached, the side seeking a limit can raise the issue at the
scheduling conference and the judge can fix limits with his or her knowledge of the specific case
before the Court. This process will lead to sensible, case-specific discovery limitations and avoid
the problems of arbitrary rules.

Recommendation 17: Judges should not refer discovery disputes to magistrate judges,

except in circumstances in which large quantities of documents require labor-intensive

in camera review.

The Advisory Group believes that discovery disputes should not routinely be referred to
magistrate judges. First, magistrate judges do not know the case as well as the trial judge. The
magistrate judge will not have been at the scheduling conference and is not as well situated as the
judge to whom the case is assigned to resolve disputes expeditiously. Second, referral usually adds
another step to the process by offering litigants two opportunities to argue the point, cne to the
magistrate judge and one to the trial judge. Third, most discovery disputes are a matter of
judgment and reason and are not governed by complicated legal precedents; thus, when the problem
is identified to the trial judge familiar with the case, he or she should be able to rule promptly.
If the recommendation regarding scheduling conferences with the Court and firm dates for each
stage of the proceedings is to serve its purpose, the management and control of the case must

remain with the trial judge.

70



Recommendation 18: The Court’s Committee on Local Rules should review the
problem of deposition conduct and should consider ways of controlling misbehavior and
conduct falling short of basic standards of civility. It should consider asking the
District of Columbia Bar to assist in promoting appropriate deposition and discovery
conduct.

The Advisory Group has examined several examples of orders, guidelines and rules that
address appropriate deposition conduct and proper behavior during discovery. Of particular interest
are the standing orders on deposition conduct adopted by the U.S. District Court for the Eastern
District of New York, the Maryland Discovery Guidelines, and the Final Report of the Committee
on Civility of the Seventh Federal Judicial Circuit. The Court’s Committee on Local Rules should
consider how best to control what many believe is an increasing problem of lack of civility in
discovery. By providing additional guidance on such issues as instructions not to answer,
suggestive objections, conferences between a deponent and counsel, and claims of privilege, the
Committee could help to ensure, especially during depositions, that counsel do not waste time and
increase costs as a result of unproductive, time-consuming, and costly posturing.

The District of Columbia Bar might be able to educate counsel about the importance of
civility in an adversarial system. Continuing legal education, discussions in bar publications, and
other efforts to call attention to the problem of incivility could provide a stimulus for lawyers to
reexamine their behavior at depositions and help to ensure the success of any order, guideline or
rule which is adopted.

Recommendation 19: Judges should have the discretion to determine whether discovery

disputes should be resolved by telephone conference, short informal written

submissions, formal submissions or briefing and oral argument. They should avoid
unnecessary formal presentations on routine issues.

There are a range of discovery disputes. Attorney-client privilege and work product issues

may involve intricate factual questions and disputed legal issues. Other issues, such as whether an

answer to an interrogatory is sufficient or an objection to an interrogatory or a request for
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production of documents is well-founded, are much simpler. A judge ought to have broad
discretion to tailor the procedure for resolving a discovery dispute so that it is no more formal than
is necessary under the circumstances. This should reduce delay and decrease the costs of
discovery.

Routine discovery disputes often could be resolved on the basis of informal procedures. One
quick and inexpensive method for resolution is for the judge to hear the parties in a telephone
conference. Another would be for the Court to adopt a local rule that would permit parties to file
a "Notice of Discovery Dispute” not to exceed five pages, that does not include extensive legal
argument or citation of authority, to inform the Court of the nature of a discovery issue that
requires judicial resolution. Many of the judges believe that most pages of routine discovery
motions simply rehash established law and aid little in helping to resolve the dispute.

The judges’ interviews indicated that the judges have not found most discovery disputes to
be a complex or serious problem for the Court. Yet the attorney survey and the experience of
Advisory Group members is that discovery issues can be a cause of unnecessary delay and often
account for substantial expense in litigation. To prevent discovery disputes from delaying the
disposition of a case, or from unnecessarily burdening parties with expensive briefing and
argument, the Advisory Group recommends that judges use less formal procedures when such
procedures are adequate to inform the judge of the issues in dispute and to permit a fair and just
resolution. - The important thing is that discovery issues be resolved promptly so that the case can
continue moving forward.

The Group understands why judges would not want to encourage parties to take every
discovery disagreement to the Court for resolution. Telephone conferences do pose the possibility
that a judge’s schedule will be interrupted frequently and that, by making it easier to contact the
Court, parties may increase their reliance on judicial rulings. On the other hand, some judges
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believe that, by requiring counsel before the Court on a discovery dispute, counsel are likely to
become more reasonable and to agree on some things they would not otherwise agree upon.

The Advisory Group believes that in some cases informal written submissions or telephone
conferences can save time and reduce the costs to parties without unduly burdening the Court. A
judge can rule on many routine discovery disputes without formal briefing and argument.A judge
can schedule a call at his or her convenience and require the parties to ensure that a court reporter
is making a record. The judge may instruct one of the parties to prepare an order for the judge’s
signature, or the judge may prepare a short order confirming any ruling made. Experienced trial
judges can discourage litigants from seeking recourse to the Court on minor matters by the way
they schedule motions, by the rulings that they make, by disposing of routine matters quickly, and
by imposing costs pursuant to Fed.R.Civ.P. 37 in appropriate cases.

The Advisory Group examined the recent installation of a discovery hotline in the U.S.
District Court for the Southern District of Texas. The hotline is staffed by a judicial officer during
business hours who will rule on discovery disputes and enforce provisions of the Civil Justice
Reform Act plan. Such a hotline is not needed in our Court, and it places a judge who knows
neither the case nor the lawyers in a position of ruling on disputes. This, in the Group’s judgment,
is not as desirable as having the judge who is responsible for moving the case to a conclusion rule

on disputed issues.
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CHAPTER IX: MANAGING TRIALS AND SETTLEMENT DISCUSSIONS
A. BACK-UP JUDGES

The Advisory Group completely supports the individual calendar system now used by the
Court. Indeed, the Group believes that only under such a system is it possible to provide the
hands-on judicial management necessary to control cost and delay which is a centerpiece of this
Report. The time limits and other procedural mechanisms recommended by the Group assume that
a single judge will be monitoring a case from the time it is filed until it is terminated. Without
disturbing the individual calendar system, the Advisory Group makes recommendations to improve
the Court’s use of senior judges, magistrate judges, and special masters. To avoid bumping civil
cases in favor of criminal cases, the Group recommends that a system of "back-up" judges be
developed, with senior judges serving as the primary source.

With respect to magistrate judges, the Advisory Group recommends that, instead of referrals
of civil cases to magistrate judges for discovery purposes, there be instituted a three-year
experiment in which a random sample of personal injury and small contract cases would be referred
by random assignment to a magistrate judge for all purposes, including (with the consent of the
parties) for trial. The Group further recommends procedures to expedite both civil and criminal
trials, whether conducted by district or magistrate judges. Finally, the Group recommends
procedures to assist the Court in the appointment of qualified special masters.

Recommendation 20: When a conflict arises between a civil trial and a criminal trial,

the judge should notify the Chief Judge (or the Calendar Committee or its Chair) who

will ask another judge, usually a senior judge, to handle one of the cases. There should
be a presumption that the criminal case will be the one transferred to the other judge
because it usually will have involved less pretrial investment of time and knowledge.

In some instances a straightforward civil case might be transferred instead of a

complicated criminal case.

It is essential that a firm trial date in civil cases once again becomes a meaningful concept.

In order to make this a reality, it is essential that, without disturbing the individual calendar system,
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judges should back each other up in a cooperative effort in order to respond to the impact that
criminal cases have had. The key to making this system work is that, if there is a conflict between
a civil and criminal trial, the criminal case (or, in some cases, a non-complex civil case) will be
transferred to another judge (a "back-up” judge) instead of "bumping" the civil trial date. Such a
transfer could be made as late as the day of trial.

Virtually without dissent, even though many judges find routine drug cases to be tiresome,
and sentencing requirements in some cases to be objectionable, the judges recognize that these cases
are routine in the sense of procedures, number of witnesses, and the straightforward nature of the
facts. Jury instructions in these cases, once drafted, can be used again and again. All of the judges
are familiar with the typical motions to suppress and can rule on them without having to relearn
Fourth, Fifth, and Sixth Amendment law. Because the vast majority of criminal cases are tried to
juries, the judge is not burdened with the need to prepare findings of fact and conclusions of law.

In contrast, most civil cases require the judge to be more familiar with the case and with
the specific contentions of the parties. Many jury trials require particularized instructions. Nonjury
cases involve factfinding and written conclusions of law. For these reasons, civil cases generally
are not as easily transferred as criminal cases.

There will always be some instances in which a judge who has scheduled a civil trial will
find that the trial date poses a conflict with the Speedy Trial Act as applied in a criminal case.
Whenever a conflict exists, the presumption should be that the case that requires the least judicial
preparation should be assigned to the back-up judge. Ordinarily, it is the criminal case that should
be reassigned. A complex conspiracy case, however, might require more preparation than a simple
personal injury civil case. In this instance, the civil case might be transferred rather than the
criminal case. For this recommendation to work, a judge faced with a conflict would so indicate
to the Chief Judge, the Calendar Committee, or its Chair who would then contact a potential "back-
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up” judge to inquire whether he or she would be willing to step in to resolve the conflict and try
the case.

This back-up system requires greater cooperation and coordination among judges than has
happened before. The linchpin of a workable system is efficient use of senior judges. The Court
now has the benefit of seven senior judges with broad experience in handling all types of civil and
criminal cases. To be considered as fully participating in senior status, these judges need only take
25% of the caseload of active judges; but they also have the option of choosing not to take certain
types of cases. Senior judges typically choose not to be "in the wheel" for criminal and/or pro se
cases. Nevertheless, under the current system, senior judges often do far more than 25% of a
standard workload.

Although an argument could be made that senior judges should be encouraged to take
criminal cases in rotation to help the Court respond to the increased criminal filings, the Advisory
Group does not recommend that criminal cases be routinely assigned to senior judges. Instead,
senior judges should be asked to serve as the principal back-up judges in a cooperative system.
Because they need not take a full caseload, senior judges are more likely to have time available,
and to be more flexible when another judge has a conflict,

The Advisory Group respects the right of senior judges to choose not to hear certain types
of cases. Yet, for the reasons stated, the Group believes that some sharing of criminal work by
the active judges with the senior judges is the best system for the Court and for the litigants who
appear before it to ensure compliance with the Speedy Trial Act and to implement the goals of the
Civil Justice Reform Act at the same time. Although the Advisory Group is sensitive to the
concern expressed by some judges that defining the role of senior judges is the prerogative of the
Court, the Group does, however, note that it looked at and carefully considered various alternatives
on how to best use senior judges. The back-up system seems to be the best proposal.
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Mention should be made of a proposal that the Group considered, but ultimately rejected.
That proposal would have asked the Court to develop a plan under which some or all judges would
keep a month or more free of civil trials. When a conflict arose for another judge during this
month, these judges would hear the criminal (or civil) case. In the end, the Group determined that
this process was unduly complicated, interfered with the individual calendar system, and provided
little, if anything, that is not provided by the back-up system that the Group does recommend.

Recommendation 21: If senior judges participate in this cooperative plan, their status
should be enhanced so that they have a more equal role in the Court.

The Advisory Group recommends that participating senior judges be given a vote at the
Executive Session and that they be included in all administrative decisions made by the judges of
the Court. Moreover, the Group urges the Court, as it works with the Court of Appeals on space
and facilities issues, to make an effort to ensure that sufficient courtrooms are available so that
every senior judge and magistrate judge, as well as every active judge, has a courtroom. The
availability of courtroom space will make it easier for all judges—active, senior, and magistrate
judges— to be available to try cases and will reduce delay and cost to litigants. Indeed, if
courtrooms are not available for the senior and magistrate judges at all times, the Advisory Group’s
proposals for back-up judges cannot work.

Efforts by the Advisory Group to find ways to permit senior judges to have their own full-
time court reporters and courtroom clerks were unsuccessful because the resources available from
the Administrative Office are not sufficient to permit the Court to hire the additional personnel.
It is the Group’s understanding that senior judges share courtroom clerks and generally have access
to the court reporter of their choice. The Advisory Group applauds every effort made to provide
senior judges with the support staff necessary to enable them to participate as fully as they are able

and to permit the Advisory Group’s proposals to reduce delay through back-up judges to work.
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B. MAGISTRATE JUDGES

It would appear from the interviews with all of the judges and magistrate judges that the role
of the magistrate judges in the Court is not well defined. Approximately half of the judges refer
no cases to the magistrate judges. Some of the judges refer selected cases to magistrate judges for
discovery. Some send most of their cases to magistrate judges for discovery. Any one of the three
magistrate judges may receive no referrals for a period of time and suddenly receive several
referrals.

At the current time, the three magistrate judges rotate so that each handles criminal
proceedings (i.e., pretrial matters in criminal cases) for a month and then handles civil cases and
any carryover matters from the month of criminal duty for the next two months. The Group found
that the role of the magistrate judges in criminal cases is the only part of their job description that
is clearly defined.

There clearly is a wide variety of views among the district court judges and magistrate
judges as to how magistrate judges optimally should be used and what their proper role is within
the Court. By virtue of the practices of approximately one-third of the judges, it apparent that
many judges use magistrate judges almost exclusively for pretrial and discovery matters, while
others use them hardly at all for such matters, and still others do not use magistrate judges for
almost any purpose. Some of the active district court judges, while acknowledging that they are
overburdened and can use help in the disposition of civil cases (particularly in view of the
burgeoning criminal caseload), believe that only Article III judges should be trying cases and that,
even with consent of the parties, the trial of cases is not a proper role for magistrate judges. As
for the magistrate judges, all of them would like the opportunity to handle and try cases from start
to finish while, at the same time, some of them would not be enthusiastic about giving up their role
as pretrial and discovery dispute judges.
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The Advisory Group considered all of these different points of view, as well as the caseload
of the Court, the ratio of district judges to magistrate judges, the current use of magistrate judges,
how magistrate judges are used in other district courts, and the suggestions made by some of the
district judges and magistrate judges of this Court and the attorneys who responded to the attorney
survey. In considering this mix of factors, the Advisory Group also kept foremost in its mind its
fundamental view that there should not be duplication in the system. It is far better for each
judicial officer to have a discrete role to play in a matter from start to finish rather than to have
a number of different judicial officers handling portions of cases or to have the same issue
presented to more than one judicial officer for decision and/or review and decision. In the view
of the Advisory Group, nothing is gained except delay, and often increased cost, from a piecemeal
approach where an issue is referred to a magistrate judge for decision or for recommendation with
the decision or for recommendation open for review by a district judge.

As a general rule, the Advisory Group concluded that a magistrate judge should not be used
in a role that may lead to an appeal from his or her decision because that may result in a
duplication of effort, thus increasing cost and delay for the litigants. This explains the Group’s
suggestion in Recommendation 17 that cases should not be referred to magistrate judges for routine
discovery matters. For the same reason, the Group concludes that dispositive motions should not
be referred to magistrate judges.

For the same reason, the Advisory Group rejected the proposal that all pro se cases be
referred to the magistrate judges for reports and recommendations. That practice is followed in
some other district courts and was discussed at a conference in St. Louis attended by the Advisory
Group’s Chair, Reporter, and Administrative Analyst, and Judge Lamberth, and ex gfficic member
of the Advisory Group. While the pro se referral system initially had a good deal of appeal, the
full Advisory Group ultimately rejected it as inconsistent with the notion of streamlining the
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process. The Group did not see how using magistrate judges to perform functions that are
essentially duplicative of those that ultimately will be performed by district judges would reduce
cost and delay.

As is discussed in Chapter XI, the Advisory Group decided to recommend that the Court
hire one or more pro se staff attorneys to prepare reports and recommendations that would go
directly to one or more judges to consider at an early stage in the process. It was the consensus
of the Group that this would be a much more efficient system than having a judicial officer (i.e.,
a magistrate judge) prepare such recommendations and reports for review by a district judge.

The timetables and procedures recommended in this Report require the judge assigned to
a case to be thoroughly familiar with that case and in a position to ensure that dates are kept once
set. This system will not work if cases bounce back and forth between district judges and
magistrate judges. Thus, the Group believes that, generally speaking, when a case is assigned to
a judge, the presumption is that the judge should handle it without the help of a magistrate judge.
Magistrate judges should be given discrete matters to handle on their own from start to finish.

Recommendation 22: The Court should conduct a three-year experiment during which

time district judges would automatically refer a random sample of personal injury cases

and some contract cases to magistrate judges.

Some cases can be assigned to magistrate judges at the outset, and that once parties have
experience with magistrate judges, they will consent to proceed before the magistrate judge for all
purposes. To test this belief, the Group recommends a three-year experiment. During this period,
the judges would automatically refer to magistrate judges a random sample of personal injury cases
and some contract cases. Under 28 U.S.C. § 636, parties cannot be compelled to proceed before
the magistrate judge for all purposes. With the consent of the parties, the magistrate judge may
handle all aspects of a civil case, and the Advisory Group believes that many parties will want to
proceed before the magistrate judge who is handling the pretrial aspects of the case and who is
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intimately familiar with the issues. In the types of cases to be referred, the Advisory Group
believes that the magistrate judges can play a useful role in processing civil cases and permitting
the Article III judges to spend more time on other cases.

Out of respect for the unique role that Article III judges play in the justice system, the
Advisory Group suggests that constitutional or civil rights cases not be referred to magistrate
judges. By focusing on personal injury cases (which now constitute 49% of the cases in this Court
that go to trial) and by asking the Court to identify types of contract cases (approximately 15% of
the cases that go to trial) that could be included in the experiment, the Advisory Group limits
referral to cases in which the independence of the federal judiciary is likely to be less significant
to the litigants than the goals of reducing cost and delay.

Assuming that the Court will select and retain only the most highly qualified magistrate
judges, the Group predicts that the experiment will lead to litigants opting to proceed before
magistrate judges for all purposes in referred cases. The end result will be to spread the work in
civil cases among more judicial personnel and thus to reduce delay. If the experiment is successful,
additional types of cases could be included in the random referrals or referrals of personal injury
and certain contract cases could become standard practice in this Court,

The Advisory Group is concerned that, unless a more clearly defined role emerges for
magistrate judges in civil cases, the Court will find it difficult to recruit and retain the best people
for the positions. The proposed experiment is an effort to begin to define the role of the magistrate
judges in civil cases consistently with an overall delay and cost reduction plan.

Recommendation 23: The Court should seek authority to appoint one additional

magistrate judge with training and experience in alternative dispute resolution and

settlement.

In Chapter X, the Advisory Group explains the important role that increased ADR may play

in reducing cost and delay. Because the Group supports efforts to expand the ADR resources
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available to litigants, it concludes that the Court could benefit from the appointment of an additional
magistrate judge designated specifically to assist the Court with settlement and alternative dispute
resolution. In Recommendation 35 the Group notes that this new magistrate judge should be one
of the alternatives available to all parties who voluntarily agree to ADR or who are compelled to
participate in any mandatory program of ADR. This new magistrate judge, at least at the outset,
could also be the primary resource available to the district judges for promoting settlement of cases
when the trial judge cannot or should not participate in settlement conferences him or herself. The
additional magistrate judge would also be available, like other magistrate judges, for additional
duties.

The additional magistrate judge could benefit the Court and the other magistrate judges by
providing training to the other magistrate judges in mediation and settlement. The training might
well lead to all of the magistrate judges playing a more useful role in settlement conferences.

Recommendation 24: Judges should consider referring civil cases to magistrate judges
for settlement conferences and for certain labor intensive tasks.

Some judges do not believe it is appropriate to conduct settlement discussions in nonjury
cases and then to try the case if the discussions are unsuccessful; they therefore often refer
settlement talks to other judges. Magistrate judges can also conduct settlement discussions, and that
they are likely to have more time to do so than other judicial personnel if the recommendations
contained in this Report are adopted. The Group believes that magistrate judges can be used to
conduct settlement conferences in both nonjury and jury cases. If an additional magistrate judge
is appointed pursuant to Recommendation 23 and is able to train the other magistrate judges in
mediation and settlement, individual judges might find that referral of cases to magistrate judges

for settlement conferences would make good sense in many cases. Also, as mentioned in our
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discussion of ADR, infra, magistrate judges may be asked to conduct some labor intensive ADR
with the consent of the parties.

Judges may also wish to refer certain other labor intensive tasks to magistrate judges (e.g.,
review of voluminous records when attorney-client privilege and work product claims are made,
or individualized hearings in certain class action cases). In some cases, however, referral would
require too much of a magistrate judge’s time and a special master might be a preferable
alternative.

Recommendation 25: The Court should seek to educate the bar on the possibility of
proceeding before a magistrate judge for all purposes in civil cases.

The Court should develop and publicize materials to educate the bar, especially government
lawyers who litigate in this Court and other members of this Court’s bar, about the pilot program
and the benefits of participating in it.

Recommendation 26: Magistrate judges should retain primary responsibility for

considering petitions by adopted persons to open adoption records of the Court

pursuant to Local Rule 501.

Although the number of adoption petitions diminishes greatly each year, the Advisory Group

believes that magistrate judges should retain this task.

Recommendation 27: The Court should invite magistrate judges to attend certain
meetings of the Executive Session.

The Advisory Group does not recommend that magistrate judges have a vote in the
Executive Session of the Court. The Group does recommend, however, that magistrate judges be
invited to attend Executive Session meetings periodically, excluding, of course, meetings that
involve evaluations of the magistrate judges or other issues that are deemed not appropriate td non-
Article IIT judges.

Involving the magistrate judges in some of the discussions of Court policy is consistent with
the Advisory Group’s recommendations concerning developing better management techniques,
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exchanging ideas for moving cases, and using magistrate judges as additional judicial resources for

all purposes in appropriate cases.

C. SPECIAL MASTERS

The District of Columbia and its surrounding area are blessed with an array of legal talent.
When appropriately employed as special masters under Fed.R.Civ.P. 53, this talent can provide
enormous assistance to the Court. A special master can devote whatever time is required to a case
whereas judges or magistrate judges could not do so without compromising their capacity to handle
the many other matters before them. Further, the parties and the Court often will benefit when a
talented lawyer is committed to assisting with the prompt and efficient resolution of their dispute,
especially in cases in which the cost of a special master’s services are small in relation to the
overall costs of litigation.

Recommendation 28: Under the appropriate supervision of the Court, special masters

should be used in exceptional pretrial and post-liability settings when the issues to be

referred require extraordinary amounts of time that would be difficult to obtain from

a judicial officer.

Fed.R.Civ.P. 53(b) govemns a district court’s power to refer matters to a special master and
provides that reference to a master "shall be the exception and not the rule." The rule permits
reference to a master in a jury trial case only where there are complicated issues, and in a nonjury
case where there is some "exceptional condition” or a difficult damage calculation is required. In
this Court, special masters have been used in cases involving such matters as patents, back pay
awards in class action suits, settlement discussions in class action cases, and review of documents
during discovery.

In a recent decision by the District of Columbia Circuit, In re Bituminous Coal Operators

Ass’n, Inc., 949 F.2d 1165 (1991), the Court ruled that a judge may not impose upon the parties
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against their will a "surrogate judge" to assume the functions of an Article III judge and that a
special master is to assist, not replace, a judge. The judge may assign a broad range of tasks to
a special master in conjunction with pretrial matters, however, and may utilize a special master to
deal with remedial issues in a case following a finding of liability or to supervise post-trial
injunctive relief.

Referrals are most appropriate when the parties agree to a special master. Rule 53 does not
require agreement, however, and in some cases the Court may decide that the only way to bring
a case to a reasonably prompt end is to appoint a special master, even though one party objects.
Consideration should be given to the financial cost that a special master would impose on the
parties.

Recommendation 29: The Clerk of the Court should maintain a list of special masters

with experience in this Court as a reference source and a list of all mediators who have

been certified in the Dispute Resolution Programs administered by the Circuit

Executive’s Office.

The Advisory Group has compiled a list of some of the cases in which special masters have
been used and is submitting the list to the Clerk of the Court. The Group recommends that the
Chief Judge ask each judge to provide the Clerk with a list of cases in which special masters have
been used, the name of the special master, and an evaluation of how the special master performed.
The Clerk should update this list regularly so that any judge or litigant who wishes to know the
names of persons with experience in the Court as a special master has a convenient reference
source.

The Clerk should also keep a list of all mediators certified in the Dispute Resolution

Programs of the Circuit Executive’s Office. Such mediators have been carefully selected and

trained and might be attractive candidates as special masters.
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The judges’ interviews revealed that many judges have had great success in employing
special masters, and only in rare instances have any judges been dissatisfied with a special master.
It would be beneficial to have the Clerk not only maintain a master list of all those who have served
as special masters, but to include a formal statement from the judges as to the level of satisfaction

with the special master’s performance.

D. TRIAL PROCEDURES

The Advisory Group decided not to make a large number of recommendations for the actual
trial of cases and trial procedures. While a number of new and innovative ideas based on Advisory
Group members’ experiences in other courts were discussed, the Group consciously limited its trial
procedures proposais to those it thought would have a direct impact on the reduction of excessive
cost or delay.

Recommendation 30: Each judge should try to schedule a trial, in either a civil or

criminal case, so that the evidence will not be interrupted by status conferences,

motions hearings, sentencing hearings, or other proceedings.

Judges often schedule these proceedings in the moming, at lunch, or at the end of the day
while a jury tnal is ongoing. The Group observes, however, that each interruption in a case,
whether jury or nonjury, increases the cost and burden to the litigants and to witnesses. Litigants
must pay for their lawyers’ time and sometimes for the time of witnesses, especially expert
witnesses, as well, even when they are waiting for other proceedings to terminate. Sometimes
experts become unavailable as a result of delay. Ordinary witnesses are kept waiting during delays
and become discouraged with the trial process. In jury cases, the jurors are inconvenienced as well
as the litigants and witnesses, and the cost of jury trials increases if the trial takes more days than
truly necessary. Thus, the Advisory Group urges that scheduling be done as carefully as possible

to avoid spillover of proceedings into the time set aside for the trial.
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Recommendation 31: Trials should be held during "normal business hours."

Trials should be held from 9:30 am to 4:30 or 5:00 pm with an hour off for lunch and ten
minute breaks in the moming and afternoon. If motions are scheduled, they should take place and
be concluded before 9:30 am or after 5:00 pm. This would provide for more trial time in a day
than is now provided by some judges and would generally be welcomed by litigants, counsel, and
jurors.

Recommendation 32: Each judge should set strict timetables for the submission of

proposed findings of fact and conclusions of law in nonjury trials and proposed jury

instructions for jury trials.

In nonjury cases the trial judge should exercise his or her discretion to require the parties
to submit proposed findings of fact and conclusions of law in nonjury cases and proposed jury
instructions in jury cases at a time that is most helpful to the Court, but not sooner than five days
before trial. The provision that submission should not be required sooner than five days before trial
is consistent with the Advisory Group’s other recommendations that parties should not be burdened
far in advance of trial with a host of responsibilities. Since most cases will not reach trial, this
recommendation helps to ensure that parties sometimes will be spared the necessity of submitting
proposed findings and conclusions or instructions, because their cases will seftle more than five
days before the trial date.

Recommendation 33: In jury trials, judges should encourage the use of short written

jury questionnaires that can provide meaningful information to counsel about the

jurors to aid counsel in exercising challenges for cause and peremptory challenges.

The use of written questionnaires also will reduce the time required of the Court to hear

Barson-type challenges in which one or both parties claim that the peremptory challenges are being

used in a discriminatory or in some other unconstitutional manner.
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CHAPTER X: ALTERNATIVE DISPUTE RESOLUTION AND SETTLEMENT

Most cases that are not disposed of by motion settle, often when litigants squarely face the
prospect of going to trial. The track record in this District is similar to that in other jurisdictions,
and it appears relatively constant. Since most litigants prefer the certainty of accommodation to
the risks of trial, the Advisory Group concluded that it is in the best interests of the litigants who
use the Court, and of the judges who try to maintain a trial schedule for the Court, to provide a
wide array of dispute resolution and settlement vehicles so that parties can select the one that is
most likely to work for their case. This conclusion leads to several recommendations that involve
alternative dispute resolution and magistrate judges, in addition to an increased role for magistrate

judges in settlement, as discussed earlier.

A. ALTERNATIVE DISPUTE RESOLUTION (ADR)

The existing ADR procedures in the Court are exceptionally well run and conceived. It is
one of the best programs in the country and, under the leadership of Chief Judge Robinson and
Circuit Executive Linda Finkelstein, has been in the forefront of such efforts nationwide. It has
a 53% settlement rate in mediation and a 49% settlement rate for early neutral evaluation,
Although it has been successful, the Advisory Group offers a few recommendations to encourage
even more parties and more lawyers to participate in ADR and to learn about the benefits of ADR.

A number of judges in the judges’ interviews expressed a concern that judges ought not to
discourage litigants from having their day in court by twisting arms to coerce a settlement or
referring them to an ADR process that the litigants really do not want. The Advisory Group shares
this concern and agrees that settlements should not be encouraged or achieved at all cost.

Based on its own experience, the data available with respect to trials and settlement in this
Court, the experience in federal and state courts throughout the country, the recent experience with
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the ADR program in the Superior Court of the District of Columbia, and the attorney surveys, the
Advisory Group believes that most litigants do want to settle their cases or resolve disputes without
a trial. They prefer certain outcomes (especially early in the process) to the risks of trial. Thus,
the Advisory Group’s ADR proposals seek to provide litigants with a variety of ways to achieve
what many of them want, a settlement of their dispute so they are not forced to trial because of
their inability to find a vehicle that will enable them to settle.

As with most innovations in the law, judges and lawyers, who are creatures of precedent,
have an initial reluctance to embrace change. The fact is, however, that change has already
occurred in this Court. The existing ADR program, which permits judges to refer cases, has been
a great success. The judges, lawyers, and parties who have been involved in the program have
been pleased and the Court has now started an experimental program of referring all automobile
accident cases to ADR. As lawyers and their clients have more occasion to experience ADR, they
will come to recognize that it is simply an alternative—or more properly a variety of
alternatives—that is offered to assist them in achieving what they want, a fair resolution of their
dispute.

Recommendation 34: The Court should conduct a three-year experimental, pilot
project where a number of judges (three to six) would test the effectiveness of a system
in which the parties would be required, at their first conference with the judge, to
select from a menu of ADR processes (mediation, early neutral evaluation, binding or
non-binding arbitration). The cases would be randomly selected. If the parties cannot
agree on an ADR process, the judge will designate mediation as the least expensive and
intrusive of the options.

The Advisory Group recommends a three-year pilot project of automatically referring cases,
randomly selected, to ADR to help develop data on whether increased use of ADR avoids delay
and reduces cost. All categories of cases would be included as part of the project except for
categories that the Court determines at the outset should be excluded (e.g., prisoner or social

security cases). A judge could also exclude any particular case from the pilot project only upon
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a showing of good cause, such as need for immediate judicial attention. Any less rigorous method
for exclusion would make it too difficult to evaluate the experiment.

The Court’s current ADR program consists of mediation and early neutral evaluation. This
proposed experiment would add the option of binding and non-binding arbitration. Certain forms
of ADR (e.g., summary jury trials and mini-trials) are not recommended for inclusion in the menu
of options at this time because of their expense and time requirements. The Advisory Group
observes, however, that in calling for a fourth magistrate judge with expertise in settlement and
ADR (Recommendation 23), some litigants may seek to avail themselves of more elaborate and
expensive ADR alternatives. They might well be provided by the new magistrate judge.

Some litigants and their counsel may not be enthusiastic about the pilot program and will
resist ADR. Although enthusiasm may be expected to increase as the pilot program becomes better
understood by litigants and their counsel, some litigants may be unwilling to agree on any ADR
process in the beginning. In this event, the Group’s recommendation is that the judge select
mediation, which is the least intrusive method of ADR and the least costly, as the fallback process.

If additional resources are required in the Circuit Executive’s Office to handle the increased
ADR under the pilot project, the Advisory Group recommends that the Court and Circuit Executive
seek a grant to support the pilot project.

Recommendation 35: In either voluntary ADR or in the pilot project, the parties

should have three options for choosing an ADR specialist: (1) a qualified volunteer

from the Court’s roster or a staff mediator, (2) a magistrate judge, or (3) a person
agreed upon and paid by the parties. If the parties cannot agree, the Court should
select a qualified volunteer or staff mediator,

ADR specialists should be selected in one of three ways: (1) by the program administrator

who should appoint a qualified volunteer from the Court’s roster or a staff mediator, if one is hired

by the Court; (2) by a magistrate judge if the parties prefer a judicial officer to someone on the
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Court’s roster; and (3) by the parties who may mutually select any neutral and compensate the
neutral at a negotiated rate, to be shared among the parties as they agree.

If the parties cannot agree on an option, the Court shall designate a volunteer specialist or
a staff mediator if one is available. The magistrate judge option is available for those parties who
believe that a judicial officer, other than the one to whom the case is assigned, can provide the most
useful assistance with ADR. The option of retaining a person whose fees must be paid by the
parties is available for any case, but requires agreement of the parties who must pay the fees of the
person selected.,

The first two options do not result in the parties being charged for the time of the ADR
specialist. Thus, every litigant will have at least two cost-free ADR possibilities whether they
voluntarily elect ADR or are compelled to participate in the pilot program.

Some of the members of the Advisory Group, including those most familiar with ADR,
suggest that the Court should seek private funding to support the payment of mediators, on an
experimental basis, in types of cases where the mediator’s involvement is expected to be too
extensive to make volunteer services realistic but it would be inappropriate to ask the parties to
compensate the mediator. An example of this type of case would be a class action brought against
the District of Columbia to challenge the operation of institutions or services maintained by the city,
such as education, prisons, or foster care. They believe that if ADR is to develop as a profession
and if mediation is to be widely used in large-scale commercial and public policy disputes, this
system cannot rely exclusively on volunteers.

Although a magistrate judge may be available for this type of assignment, some parties,
whether or not they can afford to pay may prefer private, professional mediators to a magistrate
judge who is so closely associated with the Court. This choice should remain open to as broad a
spectrum of litigants as possible. Members of the Advisory Group also stress that the Court has
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an interest in encouraging the development of a local cadre of private professional mediators, who
can help parties to settle civil disputes without the involvement of the Court.

Recommendation 36: The Court should require all attorneys to certify that they are
familiar with the ADR processes that are available.

Information about the Court’s ADR program and procedures should be included as an
informational section in the Court’s publication that describes the Local Rules. As part of its trial
certification process, the Court should require all attorneys to certify that they are familiar with the
ADR processes that are available. The Circuit Executive’s Office should develop more written
materials on ADR and, as noted in Recommendation 2, the Clerk should disseminate them to all
counsel.

It is important that all counsel understand the ADR options, because they are required to
discuss them at the meet and confer conference prior to the first scheduling conference with the
Court. Moreover, their filing of a statement with the Court following their first conference is also
deemed to be a certification that they have discussed with their client the possibility of settlement

and the availability and range of available ADR options.

B. SETTLEMENT
Recommendation 37: The Court should require, whenever possible, that
representatives of the parties with authority to bind them in settlement discussions be
present or available by telephone during settlement negotiations and ADR proceedings.
When the United States or a state or independent agency is a party, it may not be possible
to require that a representative with settlement authority be present or available by phone. In such

cases, the Group recommends that the attorney for the United States, or the state or independent

agency, who is present be prepared to estimate how long it will take to obtain a final decision on
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any settlement proposal and be prepared to obtain the decision in the shortest time possible under

the circumstances.
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CHAPTER XI: PRO SE CASES

Approximately 18% of the Court’s docket consists of pro se cases, down from 25% two
years ago. The Advisory Group has pointed out throughout this Report the instances in which it
believes that the presence of a pro se litigant in a case might require special procedures, and there
are a few additional recommendations contained in this Chapter.

Pro se cases pose an obvious problem. Nonlawyers frequently know little about procedure
and less about substantive law. Their pleadings may be confusing and take judicial time to
interpret. The Advisory Group was impressed with the care that the judges of this Court take with
all filings, no matter what their form, and with the judicial commitment to the dignity of each case.
Recognizing that any recommendations that would cause pro se cases to be handled differently than
at present raises a question of fairness and equality, the Group proceeded cautiously in this area.
In the final analysis, the Group recommends that new procedures and personnel be added to enable
the Court to screen pro se cases more effectively and to ensure that scarce judicial resources are
used efficiently.

The statistical section of the Report discussed the substantial portion of the Court’s docket
that is attributable to pro se cases and briefly outlined the administrative burden those cases create.
The current procedures used by the Court are:

Step 1: When a pro se case is filed, it is reviewéd by a deputy clerk at the New Case Desk.

Step 2: If the papers are in proper order, they are logged in and forwarded to the pro se
staff attorney.

Step 3: The pro se staff attorney separates the complaints into case categories and identifies
cases in which the plaintiff seeks to proceed in forma pauperis.

Step 4: One senior judge (Judge Pratt) rules on all the in forma pauperis applications and
considers only whether the allegation of poverty is sufficient, not the merits of a claim.
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Step 5: Of the filings reviewed, 95% of the in forma pauperis applications are approved
for filing, 3% are denied in forma pauperis status, and 2% of the cases are dismissed at this
stage as "frivolous™ under 28 U.S.C. § 1915(d).

Step 6: When leave to proceed is granted, the Clerk’s Office files the complaint and
notifies the litigant of the filing.

Step 7: A civil action number and a randomly selected judge is assigned to the case.
Step 8: The judge assigned to the case will review it again to determine whether the case

should be dismissed as frivolous and, if not, whether counsel from the Civil Pro Bono Panel
should be appointed to represent the pro se litigant.

Recommendation 38: For pro se prisoner cases involving the District of Columbia

Department of Corrections, unless there is a need for immediate judicial intervention,

judges should grant a 90-day stay to permit the grievance process recently certified by

the Department of Justice to run its course. The Court should monitor the
effectiveness of the grievance process to ensure that the stays actually contribute to
reducing cost and delay.

More than half of the pro se filings in the Court are prisoner filings. The Department of
Justice recently certified as adequate the inmate grievance procedure adopted by the District of
Columbia Department of Corrections. Under federal law, once such a procedure has been certified
by the Department, a federal judge may stay a complaint by a prisoner for 90 days while the
procedure is utilized. The advantages to the judicial system are that the grievance procedure may
resolve some complaints by nonjudicial means, and may assist the Court in the handling of any case
that is not resolved in the grievance proceeding by providing an administrative record that may be
used to support a dispositive motion.

The stay recommended by the Advisory Group is based upon the assumption that the
grievance process will work in practice and that it will not produce delay with no benefit to either

prisoners or the Court. Because some criticisms of the process have already been made, however,

the Advisory Group recommends that the Court stay prisoner cases as long as the grievance process
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appears to be effective. To that end, the Group recommends that the process be monitored to
ensure that it actually contributes to reducing cost and delay.

Recommendation 39: The Clerk’s Office should hire pro se staff attorneys to prepare

reports and recommendations at an early stage concerning a pro se filer’s in forma

pauperis status and the merits of each complaint filed pro se. The Court should adopt

a procedure that would require the preparation of such reports and recommendations

within two weeks of the filing of a complaint and an iz forma pauperis application and

would permit one or more judges to consider at an early stage whether or not to

dismiss cases as frivolous under 28 U.S.C. § 1915(d).

The Supreme Court in Denton v. Hernandez, _ U.S. _, 112 S. Ct. 1728 (1992), affirmed
the authority of a judge to dismiss "frivolous" pro se cases at the in forma pauperis petition stage
of the proceedings, and stated that a judge is not bound to accept without question the truth of the
allegations made in a complaint.

To permit more careful consideration of the merits of an in forma pauperis or pro se filing,
the Advisory Group recommends that the Clerk’s Office hire pro se staff attorneys to prepare brief
reports and recommendations concerning both a pro se litigant’s in forma pauperis status and the
merits of each complaint filed pro se. The reports and recommendations of the staff attorneys
should be submitted within two weeks of the filing of the complaint to a judge for a decision as to
whether the case should be filed or whether it should be dismissed. The review function could be
performed by Judge Pratt, if he were willing to take on the increased work required by the
recommendation (i.e., to decide whether a case has sufficient merit to go forward or is frivolous),
or by three or four judges who would volunteer to rotate as the reviewing judge.

The advantages the Group sees in hiring staff attorneys to evaluate the merits of a pro se
case before assignment to a judge, combined with limiting the review function to one judge or to

a small group of rotating judges, are that the staff attorneys can develop a sense of what the judge

or judges want by way of reports and recommendations, and that the judge or judges will develop
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expertise in the processing of these cases. As a result, the cases ultimately determined to be
frivolous under 28 U.S.C. § 1915(d) will not sit on an individual judge’s calendar like other cases
until this decision is made.

The review function could well be reserved for one or more senior judges. The result likely
would be dismissal of a far larger number of cases before assignment of the case to a trial judge
for all purposes. In the Southern District of New York, 35% of all pro se cases are dismissed at
this stage. Thus, there would be fewer active cases on a judge’s calendar (the frivolous cases never
being assigned at all) and less judicial and other in-chambers time being devoted to the cases which
on their face are without merit.

In addition to screening pro se cases, the Advisory Group envisions pro se staff attorneys
assisting the Clerk in monitoring service of process in pro se cases, something that the Clerk would
be required to do for all cases if Recommendation 2 is adopted.

Representatives of the Advisory Group originally discussed the usefulness of staff attorneys
to perform the function discussed above at a March 1992 meeting in St. Louis sponsored by the
Federal Judicial Center. The Chair, the Reporter, the CJRA Administrative Analyst, and Judge
Royce C. Lamberth, an ex officio member of the Advisory Group, attended and met with
counterparts from various other districts that were in the process of preparing their reports.
Following that meeting, the Advisory Group discussed this proposal with the Clerk of the Court,
and on October 19, 1992, the first pro se staff attorney was hired by the Clerk. The Group
commends the hiring and believes that this is the first step toward implementation of

Recommendation 39.
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Recommendation 40: Judges should decide as soon as possible after a case is assigned
to them whether appointment of counsel is appropriate, and if so, should appoint
counsel as early in the case as possible.

Court statistics suggest that participation of counsel makes a significant difference for the
pro se plaintiff. During 1989 and 1990, pro se litigants with counsel prevailed 49% of the time
while pro se litigants without counsel lost all their cases.

Local Rule 702.1, which the Court adopted in January 1991, established a Civil Pro Bono
Panel made up of lawyers, law firms, and law school clinical legal education programs who agree
to accept appointment by the Court to at least one pro se case a year. The Panel has been
accepting cases since April 1991. By the end of its first year, the Panel had 61 members willing
to accept appointments in a total of 152 pro se cases annually.

The Civil Pro Bono Panel provides a useful resource to the Court. The Advisory Group
believes that most Panel members and other attorneys who are appointed to represent pro se
litigants would prefer to be appointed early in a case so that they can begin gathering facts and
participating in a decision-making process as soon as possible. The Advisory Group is therefore
recommending that after a judge determines that a complaint has merit and that assignment of
counsel to the case would be appropriate, the judge appoint counsel to the case as soon as possible.
The thrust of this recommendation relates to the timing of appointment of counsel rather than
identifying cases to which counsel should be appointed.

Local Rule 702.1 and the Civil Pro Bono Panel represent a commitment by the Court and

its bar in seeking to address the problem of pro se cases.
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CHAPTER XII: ADDITIONAL RECOMMENDATIONS
A, THE EXECUTIVE, THE CONGRESS, THE UNITED STATES SENTENCING

COMMISSION, AND THE ADMINISTRATIVE OFFICE OF THE UNITED STATES

COURTS

Not surprisingly, most of the Advisory Group’s recommendations for reduction of delay and cost
in civil litigation are addressed to the Court. The Act made clear, however, that it is appropriate for
advisory groups to address recommendations to all three branches of government. As noted in § 102(3),
"the solutions to problems of cost and delay must include significant contributions by the courts, the
litigants, the litigants’ attorneys, and by the Congress and the executive branch." Thus, the Advisory
Group has concluded that certain problems it identified can only by addressed by the Executive, the
Congress, the U.S. Sentencing Commission, or the Administrative Office.

Recommendation 41: When vacancies arise on the Court, the President should seek to

nominate highly qualified women and men with relevant experience in the courts in the

District of Columbia without delay. When nominations are made, the Senate should act

expeditiously on all nominees.

With one-fifth of the active seats vacant on this Court, it is difficult for the Court to move the
civil and criminal cases with the speed that would be expected of a full court. The problems associated
with unfilled vacancies are not unique to the District of Columbia, but the number of current vacancies
is unusually high. If the Court is to provide speedy criminal and civil trials, the need for a full
complement of trial judges is clear.

Recommendation 42: Better statistics should be collected with a view toward their use in

the decision-making process of this Court, other bodies within the judiciary, and the

Congress.

The recommended changes, some of which can be made by the Court alone and others in
conjunction with the Administrative Office, should include, but not be limited to, the following areas:

1. Dividing both civil and criminal cases into meaningful groupings that correspond with current

caseloads and that do not contain categories with only a few cases or categories such as "other
contract" with large numbers of cases in them.
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2. Redesigning the case termination codes so that categories are clear and more nearly
approximate different stages of litigation that reflect differences in judicial involvement in the
case.

3. Breaking down in-court data, other than tnals, into sub-categories and including sentencing
time as a separate category.

4. Having each judge, at the time of the termination of each civil case, check a box on a
termination form indicating the approximate number of hours that the judge spent on the case
(e.g., 0-5 hours, 6-25 hours, 26-100 hours, and over 100 hours) and the method of termination
(e.g., motion, settlement, trial, transfer, etc.).

5. Monitoring on a random basis, the statistical forms completed by court personnel and
attorneys to ensure consistency and accuracy.

This Court is not alone in its statistical problems. Every year the Judicial Conference makes
recommendations or responds to congressional proposals with respect to the jurisdiction and procedures
of the federal courts. Better statistics would enable each district to provide the Judicial Conference with
more meaningful information about the burdens associated with various kinds of cases and would enable
the Judicial Conference to make more informed recommendations with respect to the jurisdiction and
procedures of the federal courts.

Recommendation 43: The Civil Cover Sheet (AO Form JS44) and the classification system

should be changed substantially so that civil cases are divided into more meaningful

categories that reflect the current caseload of the Court. The case category called

"temporary restraining order—preliminary injunction" should be replaced with substantive

descriptions of the case.

The cover sheet and the classification system should be improved if the Court is to have adequate
information about the real nature of its caseload. The categories on the Cover Sheet need not be as
specific as the groupings addressed by Recommendation 42.1, but the categories should be sufficient
to differentiate cases that are truly complex from other cases and to inform the Court as to the actual
state of the docket at any given time. The “temporary restraining order—preliminary injunction”

category should be replaced by a separate question as to whether a case requires expedited treatment

and an explanation of exactly what form and why.
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Recommendation 44: Both Congress and the United States Sentencing Commission should
examine carefully the impact of the sentencing guidelines on the workload of federal judges,
particularly when judges are required to engage in factfinding to implement various
guidelines.

In Chapter V, the Advisory Group noted the reaction of many of the judges to sentencing
guidelines. The judges expressed two different criticisms: (1) the guidelines interfere with judicial
discretion; and (2) they place increased demands on the federal judiciary. The first criticism is outside
the scope of the Group’s investigation, but the second directly relates to increased delay and cost in civil
litigation. Because it lacks sufficient information about the actual judicial time that various procedures
require and believes that no adequate information is currently available to any policy-maker, the
Advisory Group recommends that the Sentencing Commission and Congress investigate the
administrative burdens the guidelines impose on federal courts.

It is difficult to know, based on the statistics now available, the extent to which judges must
spend time on guideline issues and which guidelines, if any, tend to require the expenditure of large
amounts of judicial time and effort. It is equally difficult to know how much time prosecutors and
defense counsel spend in preparing for and participating in sentencing hearings, and how much appellate
effort is generated by sentencing issues. The Advisory Group therefore recommends that the policy-
making bodies that have jurisdiction over sentencing issues gather information that will permit
judgments to be made in the future as to whether some sentencing approaches are too costly and time

consuming.

Recommendation 45: Congress should examine mandatory minimum sentences to
determine whether they impose unwarranted burdens on the federal judiciary and others.

The criticisms that many of the judges leveled at mandatory minimum sentences, discussed in
Chapter V, are similar to those directed at the guidelines; they reduce judicial discretion and place
increased demands on the judiciary. The Sentencing Commission has submitted to Congress a lengthy
report on the effect of mandatory minimum sentences on various classes of offenders. That report

highlights some of the problems that the judges have previously reported. The Advisory Group
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recommends that, when it looks at mandatory minimum statutes, Congress should examine the burden
on the judiciary of making factual determinations required by some of these statutes, and whether these
statutes cause too many defendants to select trials rather than entering guilty pleas. It should look at
whether the requirements of these statutes are too costly and time-consuming, and their impact on delay
and cost in civil litigation.

Recommendation 46: Congress must provide more resources for the Clerk’s Office to

ensure that the Clerk’s OfTice can effectively carry out the recommendations contained in

this report.

Recommendations 2, 3, 4, 10, 11, 12, 13, 20, 22, 25, 29, 33, and 39 require extensive use of
Clerk’s Office personnel. The Clerk’s Office is currently under a hiring freeze and has been in this
position since July of 1992. In addition, under the current workload projections, without any additional
duties imposed by the Civil Justice Reform Act, the Advisory Group has been advised by a recent work
measurement study and subsequent staffing formula that the Office is understaffed by 15 positions. The
only relief in sight is a Judicial Conference ruling that allows the Clerk’s Office to implement the new
staffing formula by hiring at the rate of 1/5 of the deficit per year "budget permitting.” Requiring an
already understaffed office to do more will not improve the quality of civil case management in this

Court. If Congress is serious about civil justice reform, it must provide the courts, and more

specifically the clerk’s offices, with the resources to carry out the civil justice reform mandate.

B. SPACE AND FACILITIES
Recommendation 47: The Court should seek sufficient space to provide adequate chambers
and an adequate courtroom for every active judge, every senior judge, and every magistrate
Jjudge.
At the current time, the Court has three judicial vacancies so there is not a pressing problem
with available chamber space and courtrooms. There will be, however, a serious problem when the

Court is operating with a full complement of judges. The Courthouse has 19 regular courtrooms for

district court judges and three courtrooms for the magistrate judges. With 12 active district judges,
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seven senior judges, and three magistrate judges, all available courtrooms have been assigned to a
judicial officer. When the three judicial vacancies are filled, this Court will be short three courtrooms.

Magistrate judges do not have access to the kind of courtrooms that make it attractive for counsel
to elect trials before them. The Advisory Group believes that, if magistrate judges are to handle more
civil cases for all purposes, it is important for them to have acceptable courtroom space available. If
a new magistrate judge is to be hired, as recommended by the Group, that magistrate judge also will
need adequate courtroom space and room to conduct ADR proceedings. When the three new district
judges are appointed, they too will need space. Finally, if the senior judges are to play "back-up" judge
role envisioned in this Report, they will continue to require that courtrooms be available to them at all
times.

When the Court is confronted with the exceptionally complicated civil or criminal case, one that
may effectively occupy a single judge’s time for many weeks or even months, the possibility of inviting
a judge from another court to sit as a visiting judge is complicated by the space problem the Group has
identified. Without more courtrooms, the Court simply is less able than many other courts to respond
to temporary demands on judicial resources and may be unable to provide for the backup system needed
to ensure trial dates for civil cases.

The Advisory Group has found nd evidence to support a conclusion that keeping the Court in
close physical proximity to the D.C. Circuit Court of Appeals is nearly as important to the successful
and efficient operation of the Court as is the availability of courtrooms for the judges and magistrate
judges. The Advisory Group strongly urges the Court, in conjunction with the Court of Appeals and
the Administrative Office, if necessary, to examine how space is allocated to probation officers and
other nonjudicial personnel and to take whatever steps are required to ensure that every judge has
adequate courtroom and office space to conduct trials and settlement conferences without having to wait

for space to become available.
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C. ANNUAL REVIEW

Recommendation 48: Pursuant to § 475 of the Act, the Court should assess annually the
condition of the Court’s civil and criminal docket and make appropriate recommendations.

The Court should appoint a small standing committee consisting of five to seven members from
the Advisory Group, to assess annually the Court’s civil and criminal docket and to monitor the
implementation of the Court’s Civil Justice Reform Expense and Delay Reduction Plan. The Chair of
the Advisory Group or one of it members could serve as chair of this assessment committee, and the
CIRA Administrative Analyst could continue to collect statistics and provide information to it.

This new committee could assist the Court in examining the problems with the current statistics.
Such a committee would focus on the nature of suit categories and assess whether sub-categories of
cases might be developed that would provide more helpful data to the Court as to the type of cases that
are filed, and whether temporary restraining orders and injunctions should be tracked so that
emergencies are identified and spread among the judges at the same time that each case receives a
proper subject matter classification. The committee could also seek to develop a better method for
obtaining information as to the time each case requires before it is terminated, and as to the amount of
discovery and the number of discovery disputes which occurred in particular cases. The Advisory
Group believes that any recommendations made by the committee and accepted by the Court in this

regard should be forwarded to the Judicial Conference of the United States.
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The vote on the bill was as follows:

YEAS—12 NAYS—1
Biden Heflin
Kennedy*

Metzenbaum
Leahy*
DeConcini
Simon
Kohl*
Thurmond
Hatch*
Grassley*
Specter
Humphrey
* Dy proxy.

Senator Simpson was not present and did not vote.

V. TeXT OF S. 2648, As REPORTED
1019t Cong., 2d wern.]

A BILL To amend title 28, United States Code, to provide for civil justice expense
and delay reduction plans, authorize additional judicial positiona for the courts of
oppeals and district courts of the United States, and for other purposes
Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, That this Act may

be cited as the “Judicial Improvements Act of 1990”.

TITLE I—CIVIL JUSTICE EXPENSE AND
DELAY REDUCTION PLANS

SEC. 101, SHHORT TITLE. .

This title may be cited as the “Civil Justice Reform Act of 1990",
SEC. 102. FINDINGS.

The {znj;ress finds that: ,

(1) The problems of cost and delay in civil litigation in any
United States district court must be addressed in the context
of the full range of demands made on the district court's re-
sources by both civil and eriminal matters.

(2) The courts, the litigants, the litigants’ attorneys, and the
Congress and the executive branch, share responsibility for
cost and delay in civil litigation and its impact on access to the
courts, adjudication of cages on the merits, and the ability of
the civil justice system to provide proper and timely judicial
reliel for aggrieved parties.

(3) The solutions to problems of cost and delay must include
significant contributions by the courts, the litigants, the liti-
gants’ attorneys, and by the Congress and the executive
branch. ‘ .

(1 In identifving. developing. and implementing solutions to
problems of coet and delay in civil litigation. it is necessary to
achieve a method of consultation so that individual judicial of-

37

ficers, litigants, and litigants’ attorneys who have developed
techniques for litigation management and cost and delay re-
duction can effectively and promptly communicate those tech-
niques to all participants in the civil justice system.

(5) Evidence suggests that an effective litigation manage-
ment and cost and delay reduction program should incorporate
several interrelated principles, including—

(A) the differential treatment of cases that provides for
individualized and specific management according to their
needs, complexity, duration, and probable litigation' ca-
reers;

(B) early involvement of d judicial officer in planning
the progress of a case, controlling the discovery process,
and scheduling hearings, trials, and other litigation events;

(C) regular communication between a judicial officer and
attorneys during the pretrial process; and

(D) utilization of alternative dispute resolutlon programs
in appropriate cases.

(6) Because the increamsing volume and complexity of civil
and criminal cases imposes increasingly heavy workload bur-
dens on judicial officers, clerks of court, and other court per-
sonnel, it is necessary to create an effective administrative
structure to ensure ongoing consultation and communication
regarding effective litigation management and cost and delay
reduction-principles and techniques.

8EC, 103. AMENDMENTS TO TITLE 28, UNITED STATES CODE.

(a) CiviL JusTice ExpeEnsE AND Drray RepuctioN Prans.—Title
28, United States Code, is amended by inserting after chapter 21
the following new chapter:

“CHAPTER 23—CIlVIL JUSTICE EXPENSE AND DELAY
REDUCTION PLANS

“Sec. ’
“471. Require;nent for a district court civil juatice expense and delay reduction
plan,

“472. Developmentl and implementation of a civil juslice expense and delay red::c
. tiom plan.

“'473. Content of civil justice expense and delay reduction plans.

"“474. Review of district courl action.

"476. Periodic district court assessment.

“476. Enhancement of judicial accountability through information dissemination.

"477. Model civil justice expenne and delay reduction plan.

"478. Advisory groups.

"479. Information on litigatlon management and cost and delay reduction.

"'480. Training programs,

"481. Automated case information.

"482. Deflnitions.

*“§ 471. Reqguirement for a district court clvil justice expense and
delay reduction plan

“There shall be implemented by each United States district
court, in accordance with this titie, a civil justice expense and
delay reductlon plan. The plan may be a plan developed by such
distriet court or a model plan developed by the Judicial Conference
of the United States. The purposes of each pian are to facilitate de-
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liberate adjudication of civil cases on the merits, monitor discovery,
improve litigation management, and ensure just, speedy, and inex-
pensive resolutions of civil disputes.

“§ 472. Development and Implementation of a clvil justice expense
and delay reduction plan

“(a) The civil justice expense and delay reduction plan imple-
mented by a district court shall be developed or selected, as the
case may be, after consideration of the recommendations of an ad-
visory group appointed in accordance with section 478 of thls title.

“(b) The advisory group of a United States district court shall
submit to the court a report, which shall be made available to the
public and which shall include—

);‘1(1) an assessment of the matters referred to in subsection
(cX1);

"(2) the basis for its recommendation that the district court
develop a plan or select a model plan;

“(3) recommended measures, rules and programs; and

"(4) an explanation of the manner in which the recommend-
ed plan complies with section 473 of this title.

“(cX1) In developing its recommendations, the advisory group of a
district court shall promrtly complete a thorough assessment of the
state of the court’s civil and criminal dockets. In performing the
assessment for a district court, the advisory group shall—

u;'(A) determine the condition of the civil and criminal dock-
ets;

“(B) identify trends in case filings and in the demands being
placed on the court’s resources; and

"(C) identify the principal causes of cost and delay in civil
litigation, giving consideration to such potentlal causes as
court procedures and the waya in which litigants and their at-
torneys approach and conduct litigation,

“(2) In developing its recommendations, the advisory group of a
district court shall take into account the particular needs and cir-
cumstances of the district court, litigants in such court, and the
litigants' attorneys. :

“(3) The advisory group of a district court shall ensure that its
recommended actions include slgnificant contributions to be made
by the court, the litigants and the litigants' attorneys toward re-
ducing cost and delay and thereby facilitating access to the courts.

"“(d) The chief judge of the district court shall transmit a copy of
the plan implemented in accordance with subsection {a) and the
:eport prepared in accordance with subsection (b} of this section
o—

(1) the Director of the Administrative Office of the United
Stales Coutls; ‘

“(2) the judicial council of the circuit in which the district
court is located; and

“(3) the chief judge of each of the other United States district
courts located in such circuit. : ,

“§ 473. Content of civll justice expense and delay reduction plans

"“(a) ‘vil justice expense and delay reduction plan developed
ond im, mented under this chapter shall include provisions apply-
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ing the following principles and guidelines of litigation manage-
ment and cost and delay reduction:

(1) systematic, differential treatment of civil cases that tai-
lors the level of individualized and case specific management
to such criteria as case complexity, the amount of time reason-
ably needed to prepare the case for trial, and the judicial and
other resources required and available for the preparation and
disposition of the case;

“(2) early and ongoing control of the pretrial process through
involvement of a judicial officer in—

“(A) assessing and Flanning the progress of a case;

(B) setting early, firm trial dates, such that the trial is
scheduled to occur within eighteen months of the filing of
the complaint, unless a judicial officer certifies that the
trial cannot reasonably be held within such time because
of the complexity of the case or the number or complexity
of Pending criminal cases;

*(C) controlling the extent of discovery and the time for
completion of discovery, and ensuring compliance with ap-
propriate requested discovery in a timely fashion; and

(D) setting deadlines for the filing of motions and target
dates for the deciding of motions;

*(3) for all cases that the court or an individual judicial offi-
cer determines are complex and any other appropriate cases,
careful and deliberate monitoring through a discovery-case
management conference or a series of such conferences at
which the presiding judicial officer—

"(A) explores the parties’ receptivity to, and the proprie-
ty of, sett?ement or proceeding with the litigation;

‘(B) identifies or formulates the principal issues in con-
tention and, in appropriate cases, fpt’ovides for the staged
resolution or bifurcation of issues for trial consistent with
Rule 42(b) of the Federal Rules of Civil Procedure;

. "(C) prepares a discovery schedule and plan consistent
with any presumptive time limits that a district court may
set for the completion of discovery and with any proce-
dures a district court may develop to—

(i) identify and limit the volume of discovery avail-
able to avoid unnecessary or unduly burdensome or
expensive discovery; and

‘(if) phase discovery into two or more stages; and

“(D) establishes deadlines for filing motions and target
dates for deciding motions;

"(4) encouragement of cost-effective discovery through volun-
tary exchange of information among litigants and their attor-
neys and through the use of cooperative discovery devices;

"(5) conservation of judicial resources by prohibiting the con- -
sideration of discovery motions unless accompanied by a certi-
fication that the moving party has made a reasonable and good
faith effort to reach agreement with opposing counsel on the
matters set forth in the motion; and

“(6) authorization to refer appropriate cases to alternative
dispute resolution programs that—

“(A) have been designated for use in a district court; or
“(B) the court may make available, including_mediation,
minitrial, and summary jury trial.
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“tb) In formulating the provisions of its civil justice expense and
delay reduction plan, each United States district court, in consulta-
tion with an advisory group appointed under section 478 of this
title, shall consider adopting the lollowing litigation management
and cost and delay reduction techniques:

“{1) a requirement that counsel for each party to a case
jointly present a discovery-case management plan for the case
at the initial pretrial conference, or explain the reasons for
their failure to do so;

"“(2) a requirement that each party be represented al each
pretrial conference by an attorney who has the authority to
bind that party regarding all matters previously identified by
the court for discussion at the conference and all reasonably
relaled matters;

“(3) a requirement that all requests for extensiona of dead-
lines for completion of discovery or for postponement of the
trial be signed by the attorney and the party making the re-
quest,;

“44) n neutral evaluation program for the presentation of the
legal and factual basis of a case to a neutral court representa-
tive selected by the court at a nonbinding conference conduct-
ed early in the litigation;

“(5) a requirement that, upon notice by the court, represent-
atives of the parties with authority to bind them in settlement
discussions he present or available by telephone during any
settlement conference; and

{6} such other features as the district court considers appro-
priate after considering the recommendations of the advisory
group referred to in section 472(a) of this title.

“8 171. RReview of district court action

“tal1) The chief judges of each district court in a circuit and the
chief judge of the court of appeals for such circuit shall, as a com-
mittee—

*(A) review each plan and report submitted pursuant to sec-
tion 472(d) of this title; and .

“(B) make such suggestions for additional actions or modified
actions of that district court as the committee considers appro-
priate for reducing cost and delay in civil litigation in the dis-
trict court.

“(2) The chief judge of a court of appeals and the chief judge of a
district court mny designate another judge of such court to perform
the chiel judge's responsibilitles under paragraph (1) of this subsec-
tion,

(b The Judicial Conference of the United States—

“(1) shali review each plan and report submitted by a district
court pursuant to section 472td) of this title; and .

“(2) may request the district court to take additional action
if the Judicial Conference determines that such court has not
.adequately responded to the conditlions relevant to thg civil
and criminal dockets of the court or to the recommendations of
the district court’s advisory group.
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“8 475. Perlodic district court nssessment

“After developing or selecting a civil justice expense and delay
reduction plan, each United States district court shall assess annu-
ally the condition of the court’s civil and criminal dockets with a
view to determining appropriate additional actions that may be
taken by the court to reduce cost and delay in civil litigation and
to improve the litigation management practices of the court. In
performing such assessment, the court shall consult with an adviso-
ry group appointed in accordance with section 478 of this title.

“§ 476. Enhancement of judicial accountability through Informa-
tlon dissemination

‘“{a)} To enhance the accountability of each judicial officer in a
district court, the Director of the Administrative Office of the
United States Courts shall prepare a semiannual report, available
to the public, that discloses for each judicial officer—

"(1¥ the number of motions that have been pending for more
than six months and the name of each case in which such
motion hns been pending;

"(2) the number of bench trials that have been submitted for
more than six months and the name of each case in which
such trinls are under submission; and

*(3) the number and names of cases that have not been ter-
minated within three years of filing.

"(b) To ensure uniformity of reporting, the standards for catego-
rization or characterization of judicial actions to be prescribed in
accordance with section 481 of this title shall apply to the semian-
nual report prepared under subsection (a).

“§ 477. Model clvit Justice expense and delny reduction plan

“(aX1) Based on the plans developed and implemented by the
United States district courts designated as Early Implementation
District Courts pursuant to section 103(c) of the Civil Justice
Reform Act of 1990, the Judicial Conference of the United States
may develop one or more model civil justice nand expense delng re-
duction plans. Any such model plan shall be accompanied by a
report explaining the manner in which the plan complies with sec-
tion 473 of this title. )

“(2) The Director of the Federal Judicial Center and the Director
of the Administrative Office of the United States Courts may make
recommendations to the Judicial Conference regarding the develop-
ment of any model civil justice expense and delay reduction plan.

“(b) The Director of the Administrative Office of the United
States Courts shall transmit to the United States district courts
and to the Committees on the Judiciary of the Senate and the
House of Representatives copies of any model plan and accompany-
ing report.

“§ 478. Advisory groups

“{a) Within ninety days after the date of enactment of this chap-
ter, the advisory group required in each United Stales district
court in accordance with section 472 of this titlc shall be 1upointed
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by the chief judge of each district court, after consultation with the
other judges of such court.

“(b) The advisory group of a district court shall be balanced and
include attorneys and other persons who are representative of
major categories of litigants in such court, as determined by the
chiel judge of such court.

“(c) In no event shall any member of the advisory group serve
longer than four years. .

“{d) The chief judge of a United States district court may desig-
nate a reporter [}or each advisory group, who may be comr)ensated
in accordance with guidelines established by the Judicial Confer-
ence of the United States.

‘“(e) The members of an advisory group of a United States district
court and any person designated as a reporter for such group shall
be considered as independent contractors of such court when in the
performance of official duties of the advisory group and may not,
solely by reason of service on or for the advisory group, be prohibit-
ed from practicing law before such court.

“§ 479. Information on litigation management and cost and delay
reductlon

“(a) Within four years after the date of the enactment of this
chapter, the Judicial Conference of the United States Courts shall
prepare a comprehensive report on all plans received pursuant to
section 472(d) of this title. The Director of the Federal Judiciai
Center and the Director of the Administrative Office of the United
States Courts may make recommendations regarding such report to
the Judicial Conterence during the preparation of the report. The
Judicial Conference shall transmit copies of the report to the
United States district courts and to the Committees on the Judici-
ary of the Senate and the House of Representatives.

“(b) The Judicial Conference of the United States shall, on a con-
tinuing basis— )

“(1) study ways to improve litigation management and dis-
pute resolution services in the district courts; and

"(2) make recommendations to the district courts on ways to
improve such services.

“(cX1) The Judicial Conference of the United States shal] pre-
pare, periodically revise, and transmit to the United States district
courts a Manual for Litigation Management and Cost and Dela
Reduction. The Director of the Federal Judicial Center and the Di-
rector of the Administrative Office of the United States Courts may
make recommendations regarding the preparation of and any sub-
sequent revisions to the Manual. .

“(2) The Manual shall be developed after careful evaluation of
the plans implemented under section 472 of this title and the litiga-
tion management and cost and delay reduction demonstration pro-
grams that the Judicial Conference shall conduct under this title.

“(3) The Manual shall contain a description and analysis of the
litigation management, cost and delay reduction principles and
techniques, and alternative dispute resolution programs considered
most effective by the Judicial Conference, the Director of the Fed-
eral Judicial Center, and the Director of the Administrative Office
ol the ' "ited States Courts.
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*§ 480. Training programs

““The Director of the Federal Judicial Center and the Director of
the Administrative Office of the United States Courts shall develop
and conduct comprehensive education and training programs to
ensure that all judicial officers, clerks of court, courtroom deputies
and other appropriate court personnel are thoroughly familiar with
the most recent available information and analyses about litigation
management and other techniques for reducing cost and expediting
the resolution of civil litigation. The curriculum of such training
programs shall be periodically revised to reflect such information
and analyses,

*§ 481. Automated case information

“(a) The Director of the Administrative Office of the United
States Courts shall ensure that each United States district court
hag the automated capability readily to retrieve information about
the status of each case in such court.

“.(l?)(l) In carrying out subsection (a), the Director shall pre-
scribe—

“(A) the information to be recorded in district court automat.
ed systems; and

"(B) standards for uniform categorization or characterization
of _ughclaf actions for the purpose of recording information on

. éu icial actions in the district court automated systems.

"(2) The uniform standards prescribed under paragraph (1XB) of
th'ls subsection shall include a definition of what constitutes a dis-
missal of a case and standards for measuring the period for which
a motion has been pending,

“tc} Each United States district court shall record information as
prescribed pursuant to subsection (b of this section.

“§ 482, Definitions

“As used in this chapter the term ‘judicial officer’ means a
United States district court judge or a United States magistrate,”.
(b) IMPLEMENTATION.—(1) Within three years after the date of the
enactment of this title, each United States district court shall im.
plement a civil justice expense and delay reduction plan under sec-
tion 471 of titl.e 28, United States Code, as added by subsection (a),
(2) The requirements set forth in sections 471 through 478 of title
28, United States Code, ns added by subsection (a), shall remain in
effect for seven years after the date of the enactment of this title.
(c) EARLY IMPLEMENTATION DisTRICT COURTS. —

(1) Any United States district court that, no earlier than six
months and no later than twelve months after the date of the
enactment of this title, develops and implements a civil justice
expense and delay reduction plan under chapter 23 of title 28,
United States Code, as added by subsection (a), shall be desig-
nated by the Judicial Conference of the United States as an
Early Implementation District Court.

(2) The chief judge of a district so designated may apply to
the Judicial Conference for additional resources, including
technological and personnel support and information systems,
necessary to implement its civil justice expense and ~~tay re-

i : : o
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duction plan. The Judicial Conference may provide such re-
<ources out of funds appropriated pursuant to section 105(a),

(3) Within eighteen months after the date of the enactment
of this title, the Judicial Conference shall prepare a report on
the plans developed and implemented by the Early Implemen-
ation District Courls. )

t {4) The Director of the Administrative Office of the intgd
States Courts shall transmit to the United States district
courts and to the Committees on the Judiciary of the Senate
and House of Representatives— .

(A) copies of the plans developed and implemented by
the Early Implementation District Courts;

(B) the reports submitted by such districts pursuant to
section 472(d) of title 28, United States Code, as added by
subsection (a); and

(C) the report prepared in accordance with paragraph (3
of this subsection.

(d) TecnnicaL AND CONFORMING AMENDMENT.—The table of
chapters for part 1 of title 28, United States Code, is amended by
adding at the end thereof:

“93. Clvil justice expense and delay reduclion PINS ..o 7.

SEC. 104. DEMONSTRATION PROGRAM. . L

{a) IN GENERAL.—(1} During the four-year perlqd beginning on
January 1, 1991, the Judicial Conference of the Umtgd States sh‘all
conduct a demonstration program in accordance with subsection
(b, )

2) A district court participating in the dpmonstratnon program
may niso be an Early Implementation District Court under section
1031c). L

b) ,PROGRAM RequireMENT.—(1) The United Stptes District poqrt
for the Western District of Michigan and the United States District
Court for the Northern District of Ohio shall experiment WI'lh 8ys-
tems of dillerentiated case manegersont that provide specifically
for the nssignment of cases to appropriate processing trocks Phut
operate under distinct and explicit rules, procedures and time-
frames for the completion of discovery and for trial. L

(2) The United States District Court for the Northern District of
California, the United States District Court for the Northern Dis-
trict of West Virginia, and the United States District Court for the
Western District of Missouri shall experiment with various meth-
ods of reducing cost and delay in civil litigation, including alterna-
tive dispute resolution, that such district courts and the Judicial
Conference of the United States shall select. .

t¢) Stupy of Resuits.—The Judicial Conference of the United
States, in consultation with the Director of the Federal Judlglal
Center and the Director of the Administrative Office of the United
States Courts, shall study the experience of the district courls
under the demonstration program. .

(d) Rerort.—Not later {)han March 31, 1995, the Judicial Confer-
ence of the United States shall transmit to the Committees on the
Judiciary of the Senate and the House of Representatives a report
of the results of the demonstration program.

45
SEC. 105, AUTHHORIZATION,

(a)} EanLy IMrLEMENTATION District Courts.—There is author-
ized to be appropriated not inore than $15,000,000 for fiscal year
1990 to carry out the resource and planning needs necessary for
the implementation of section 103(c).

(b) IMPLEMENTATION OF CHAPTER 23.—There is authorized to be
appropriated not more than $5,000,000 for fiscal year 1990 to imple-
ment chapter 23 of title 28, United States Code.

{c) DEMONSTRATION PrRoGRAM.—There is authorized to be appro-
priated not more than $5,000,000 for fiseal year 1990 to carry out
the provisions of section 104,

TITLE 11—FEDERAL JUDGESHIPS

SECTION 201. SITORT T1TLE.
This title may be cited as the "Federal Judgeship Act of 1990".
SEC. 202, CIRCUIT JUDGES FORR THE CINCUIT COURT OF APIPEALS.
(a}) IN GENeRAL.—The President shall appoint, by and with the
advice and congent of the Senate—
(ll) 2 additional circuit judges for the third circuit court of ap-
peals;
(2) 4 additional circuit judges for the fourth circuit court of
appeals;
(BI) 1 odditional circuit judge for the fifth circuit court of ap-
peals;
(4ll 1 additional circuit judge for the sixLh circuit court of ap-
peals;
15) 1 additional circuit judge for the eighth circuit court of
appeals; and
(6) 2 additional circuit judges for the tenth circuit court of
appeals. X
(b) TanLEs.—In order that the table contained in section 44(a) of
title 28, United States Code, will, with respect to each judicial cir-
cuit, reflect the changes in the total number of permanent circuit
judgeships authorized as a result of subsection ta) of this section,

such table is amended to read ::.. icllows:
“Circulta Number of Judges
District of Columbiai......ccoovciiinn e s s st i bseatiess 12
irat........ 1
Second H]
Third .. 14
Fourth 15
FiPUR o cnness s s brstssaras et snass s ererans 17
SRt e e en e e cesas e reb e b e sar s asas susas s entravawesacs e bvRabRens aeRebpebet arreesaresrrats 16
Seventh 11
EEDUR oot cetcntcnnncne v beccastne e ssssnsssasasessessss b rebssessson s sebins 11
NIAh. .. e raree s e 28
Tenth c.cereeencceniierrrernnien 12
Eleventh v 12
Federal.........ooeviiomirien et cre e et s vassanes e s sbesansassssn saspanassrosenssosneas samsss nenes 127,

SEC. 203. DISTRICT JUDGES FOR THE DISTRICT COURTS.
(a) IN GENenaL.—The President shall appoint, by and with the
advice and consent of the Senate—

(1) 1 additional district judge for the western district of Ar-
kansas;
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CIVIL JUSTICE REFORM ACT ADVISORY GROUP
FOR THE DISTRICT OF COLUMBIA

Paul L. Friedman Hon. Aubrey E. Robinson, Jr.
Chair Chief Judge
Stephen A. Saltzburg January 10, 1992 Nancy Mayec-Whittington
Reporter Clerk of Court
Dear Attorney:

In 1990, Congress enacted the Civil Justice Reform Act which requires each federal district court
to identify the sources of significant cost and delay in civil litigation in that district and to consider ways
of reducing both to improve the civil justice system. Under that law, advisory groups were formed in
each of the 94 federal districts throughout the United States to study civil justice reform in their respective
districts and to propose reforms where appropriate.

Chief Judge Aubrey E. Robinson, Jr. of the United States District Court for the District of
Columbia appointed an advisory group of attorneys and representatives of litigant groups to assist in the
development of an expense and delay reduction plan for the Court. As part of the information-gathering
process, our Advisory Group is seeking information from attorneys who practice before this Court.

We are asking you to help us identify and address any problems that may exist with cost and
delay by completing the enclosed survey. We recognize that this questionnaire may require some time to
complete, but please be assured that your contribution is extremely important in providing data critical to
the Advisory Group as it develops its report and recommendations for the Court.

So that we can assemble the data and have it available as the Advisory Group formulates its
recommendations, we need your response by Monday, February 3, 1992. We ask that you return your
completed questionnaire in the enclosed, self-addressed, franked envelope to the accounting firm of Ernst
& Young, which is assisting us in tabulating the responses. Because we.want you to be as candid as
possible, you can be assured that none of the judges will see your responses which will remain
confidential.

The time you spend completing the questionnaire is an investment in the future of our District
Court. Thank you for your help and cooperation.

Sipcerely, .
O 77

Paul L. Friedman, Chair
Civil Justice Reform 2

72N
D. rschberg,
Subcomniiitée on the Cos

Advisory Group

gf Litigation

Enclosures
Members Ex Officio Members
John D. Aldock Amold 1. Melnick Hon. Aubrey E. Robinson, Ir.
William J. Birpey Judih A. Miller Hoa. Charles R. Richey
Gregory Davis Elliot M. Mincberg Hoa. Royce C. Lambenth
¥. Gordon Forester, Jr. Alan B. Momuson Hon. Patrick J. Aundge
Richand A. Greea Dwight D. Murmmy Nancy Maycr-Whidington
Martin L Grossman Irving R.M. Panzer LecAnn Flynn Hall
D. Jeffrey Hirschberg John Payton .
Loren Kieve Deannce C. Siemer Stall
June Lang Linda R. Singer Elizabeth H. Paret
Wilme A, [owis Fred S. Souk
Myles V. Lynk Nethanicl H. 1p1i?|u
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
Attorney Survey
January 1992

[ T

Address
Correction
Requested

L |

The following survey is being conducted by the Advisory Group of the D.D.C, a body appointed pursuant to the Judicial Reform
Act of 1990 10 study whether there are unnecessary costs and delays associated with civil litigation in this district and, if so, how
they can be reduced. The Group is seeking your opinions as a practicing attomey in the D.D.C in order to assist it in making
recommendations for improving the management of civil litigation. The survey should take no longer than fifteen minutes 1o
complete. Please return it no later than February 3, 1992, in (he enclosed postage prepaid envelope. We appreciate your taking

the time 1o participate in this study. Confidentially will be maintained.

Please use questions 59, 60 and 61 to more fully explain any answer you fegl requires more than just a selected response.

Background Information

1.  For how many years have you been practicing law? _____ years,
2.  What percentage (estimated) of your practice (of time spent) is devoted to civil liigation? _____ %

3. During the past three years, what percentage (estimated) of your civil litigation practice was in the
DDC? __ _ %

4.  During the past three years, what percentage (estimated) of your civil litigation practice was in the
EDVa? __ %o

How would you best describe your practice setting? A .
1 Private law firm

Federal government

State government

Local government

Corporate counsel]

Independent non-profit organization

Other

L T s T s T T TR T )
et bt bl el St

6.  How many practicing lawyers are there in your firm or organization?

7. What percentage (estimated) of your civil litigation practice consists of representng plaintiffs? %
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DD.C. Survey

The following questions pertain to your clvii litigation experience In the District of Columbla during the past
three years.

10.

Have you encountered unreasonable delays? [ lyes [ ]1no
(If you wish to describe any delays, please do so in guestion 59.)

If yes, how much have each of the following contributed to these delays ?
No

Tactics of opposing counsel [ 1
Conduct of clients [ ]
Conduct of insurers [ ]
Personal or office practices [ ]
Judicial practices [ ]

Have you found such litigation to be unnecessarily costly? [ ]Jyes [ ]no
(1If you wish to describe any unnecessary costs, please do so in question 60.)

If yes, how much have each of the following contributed to the unnecessary costs ?

No

Conduct of counsel [ ]
Conduct of clients
Conduct of insurers
Personal or office practices
Judicial practices

— ———

]
]
]
]

Slight

!
[]
(]
[]
[]

Slight
contribution contribution contribution contribution

_ Moderate
contributlon contribution contribution contribution

Moderate

[1]

(]
[ ]
(]
[]

Substantial

Substantial

(]

et Nt ol d
T

[
[
[
(

To what extent have each of the following tactics of counsel contributed to your assessment that there was unreasonable

delay or unnecessary cost (Answer this question gnly if you answered "yes" to either questions 8 or 9):

Substantial
cause

Unnecessary use of interrogatories

Too many inlcrrogalories

Too many depositions

Too many deposilion questions

Overbroad document requests

Overbroad responses to document production requests
Unavailability of witness or counsel

Raising frivolous objections

Failure to attempt in good faith to resolve issues without cour intervention
Unwarranted sanctions motions

Lack of professional courtesy

Other

Other

Other,

118
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Moderate
cause

Slight Not
cause acause

I B e B T T T T T I T T T T T ]
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T ERnsT & YOUNG

IL

12.

To what extent have the case management practices of district judges contributed to unnecessary delays or
unreasonable costs?

[ ] None [ ] Slight [ ] Moderate [ ] Substantial
If none, please skip to question 12
Piease select the appropriate response for the following court activities:

Number of status conferences Pre-motion conferences Deadlines Extension of deadlines

[ ] Far too many [ ] Fartoo many [ ] Far too restrictive [ ] Far too many

[ ] Somewhat too many [ ] Somewhat too many [ ] Somewhat toorestricive [ ] Somewhat too many
[ ] Reasonable number [ ] Reasonable number [ ] Reasonable [ ] Reasonable number
[ ] Somewhat too few [ ] Somewhat too few [ ] Somewhat permissive [ ] Somewhat too few

[ ] Far oo few [ ] Fartoo few [ ] Far too permissive [ ] Farwo few

Please indicate the extent to which each of the following possible instances of case management practices by district
Jjudges contributed to your assessment:

Substantial Moderate  Slight Nota
cause cause causse cause

Delays in entering scheduling orders

Excessive ime periods provided for in scheduling orders
Failure to resolve discovery disputes promptly

Failure to resolve other motions promptly

Scheduling too many motions on different cases concurrently
Failure to tailor discovery to needs of the case

Failure by judge to initiate settlement discussions

Inadequate supervision of settlement discussions _
Inadequate judicial preparation for conferences or proceedings
Failure by :judge 10 assign reasonably prompt trial dates
Failure of judge to meet assigned trial dates

Failure by judge to give sufficient advance notice of trial
Other,

Other

Other,

L B e I e e e e I e e T e T T

L T e e e T T I T I T T e B e B
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]
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]
]
]
]
]
]
]
]
]
]
]
]
]
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o B e e I e T T T T T T T I T ]
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To what extent have the case management practices of magistrate judges contributed to unnecessary delays or
unreasonable costs? '

[ ] None [ 1 Slight { ] Moderate [ ] Substantial
If none, please skip to question 13.
Please select the appropriate response for the following court activities:

Number of status conferences Pre-motion conferences Deadlines Exteusion of deadlines
[ ] Far too many [ ] Fartoo many [ ] Far too restrictive [ ] Far too many

[ ] Somewhat too many [ ] Somewhat too many [ ] Somewhat 100 restrictive [ ] Somewhat 100 many
{ ] Reasonable number [ ] Reasonable number [ ] Reasonable [ ] Reasonable number
[ ] Somewhat too few [ ] Somewhat too few [ 1 Somewhat permissive [ ] Somewhat too few
[ ] Farwo few [ 1 Fartoo few [ 1 Far oo permissive [ ] Fartwo fcw
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13.

14,

DD C. Survey

Please indicate the extent 10 which each of the following possible instances of case management practices by magistrate
judges contributed to your assessment:
Substantlal Moderate  Slight Not a
cause cause cause cause

(

—

Delays in entering scheduling orders

Excessive time periods provided for in scheduling orders
Failure to resolve discovery disputes promptly

Failure to resolve other motions promptly

Scheduling too many motions on different cases concurrently
Failure to tailor discovery to needs of the case

Failure by judge to initiate settlement discussions

Inadequate supervision of settlement discussions

Inadequate judicial preparation for conferences or proceedings
Failure by judge to assign reasonably prompt trial dates
Failure of judge to mect assigned trial dates

Failure by judge to give sufficient advance notice of trial
Other
Other,
Other

P e e e e ey e P e pey ey ey ey e e
e bd e v e ) bd ed b bd v oed hed e
[ B e N e e T T e I e B T T T T T T )
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[
[
[
[
[
[
[
[
!
[
[
[
[
[

How much experience have you had with any court's (Please estimate the number of cases):
No 1to5 6to10 11to20 21to30 More
Experlence than 30

a. Voluntary mediation program, in which an

impartial person helps the parties and their attomeys

to reach a settlement [] [] [] [] [ ] []
b. Voluntary carly neutral evaluation program in which

a lawyer familiar with the substance of the dispute

helps to evaluate the parties’ claims and defenses [ ] [ 1] [1 [] [] [ ]
c. Mandatory non-binding arbitration, in which an
impartial person holds a hearing and makes a decision [ ] [] [ ] 1 [ ] [ ]

d. Summary jury trials, in which a jury gives a non-
binding verdict after hearing a summary of the )
evidence [1] (1 [] [1] ! []

How effective do you think the following programs, which have been in effect in this Coun for the past two years, have
been in reducing cost and delay in cases in which they have been used:
Substantlal Moderate  Slight No effect No

effect effect effect at all oplnion
a. Mediation [] [] {1 [] []
b. Eatly neutral evaluation (1] [] [] [] []
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15. Please indicate your opinion of the net benefit of the following changes in civil litigation on reducing its cost and delay of
civil litigation; .
Substantial Moderate  Slight No effect _No

effect i effect effect at all oplnion

a. Requiring lawyers to:

1. Have settlement discussions (] (] (] (] []

2. Discuss ADR options with clients (1 - (] (] (] []
b. Increasing filing fees to pay for altemative

dispute resolution (ADR) programs [] (] [] [] []
c¢. Offering arbitration of all disputes in which the

amount in controversy is less than:

$100,000 (] (] (] (] (!

$200,000 (] (] (] (] (]

$1,000,000 (] (] (] (] ()
d. Mandatory arbitration of all disputes in which the

amount in controversy is less than:

$100,000 (] (1 (1 (] (]

$200,000 (] (] (] (] (]

$1,000,000 (] (] ] (] L]
e. Requiring court-administered mediation of all or

most civil cases at some stage in the proceedings [] (] [] (] (]
f. Requiring the parties to choose one ADR process in -

all civil cases [ (] (] [] (]
g. Permiting the parties to agree on the timing of mediation

or early neutral evaluation : [] {] {] [] (]
h. Expanding use of court referrals to private professional

mediators paid by the parties (] (] (] (] (]
i. Expanding the court's use of Special Masters in complex

litigation (to be paid by the parties) (] (1] (] (] (]
j. Increased use of magistrate judges for discovery

conferences ! (1] (] (] (]
k. Increased use of magistrate judges for discovery motion (1 [1] (1] [1] (]
1. Increased use of magistrate judges for settlement

conferences [] (] (] [] (]
m. Increased use of magistrate judges for pre-trial

conferences [ ] (1] [} (] (]
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6 DD.C. Survey

The following questions describe solutions which have been Iimplemented In other districts or are under
active consideration In this or other districts to address concerns regarding unnecessary delays and
unreasonable costs in federal civii litigation. With respect to each proposed solutlon, piease Indicate the
extent to which you woulid favor Implementation of the proposal. Please answer whether you have had
personai experience with each of the questions listed below by answering “Y" or "N" In the "Experience"
column. Do not conslder who, If anyone, has the power to Implement these changes.

Strongly Moderately Slightly Do not No  Experience

favor favor favor favor apinlon  (Y/N)

16. Establishing an expedited docket for some cases [1] {1 [ ] [1] [] []
17.  Shorter time limits for completing the various stages

of litigation [] [] [] [] [] []
18. Requiring mandatory arbitration of all (or most) cases [ ] [1. [] [ ] [ ] [ 1]
19.  Firmer time limits for completing the various stages

of litigation [1] [] [ ] [ ] (] [1]
20. Requiring periodic oversight of litigation activity by the

judge through status conferences [ ] (| [ 1 [ 1] (] [ ]
21.  Requiring counsel to attempt to resolve issues before )

court intervention (1] (1 [ 1] [] [] []
22. Permitling pre-motion conferences with the court on any

motion at the request of any party [ 1] [1] [] (1 [] []
23, Requiring pre-motion conferences with the court for the '

following categories of motions:

Dispositive motions (dismissal, summary judgment) [ 1 (] (1] (] [ ] []

Discovery motions [ ] (] (] (] [ ] (]

Other motions [] [] [ ] 1] [] []
24. Permitting the filing of procedural, non-dispositive

motions (for example, motions to amend and motions to

add parties) by letter rather than formal motion and brief [ ] [] (] [] [1 []
25. Providing a page limitation for memoranda i

of law, except for good cause shown (] [ ] [1] [] [] [1]
26. Requiring court-annexed mediation of all (or most) cases [ ] [] (1 {1 (1] [ ]

27. Providing court-annexed mediation for cases before they .

are filed (] (] {1 (1] (] (]
28. Requiring Rule 11 sanctions motions {0 be separately filed

and not appended to another motion (] [] (] (1] [] (]
29. Increased availability of telephone conferences with the

court _ 1] (] (] (] (1 (1]
30. Requiring automatic disclosure of the following

information shortly after joinder of issue:

The identity of witnesses reasonably likely 1o have

information which bears significantly upon claims, :

defenses or damages [1 (] [] [] [] (]

General description of documents relied upon in preparing

pleadings or contemplated to be used in support of the

parties' allegations or calculation of damages [1] {1 [ 11 [ ] []

Existence and contents of insurance agreements [ ] [] [ ] (] ] [ ]

31. Requiring automatic disclosure prior to the final pre-trial
conference of the qualifications, the opinions and the basis
for those opinions of experts intended to be called as trial -
witnesses (1 (] (] (] [ []
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Strongly Modarately Slightly Do not No  Experlence
favor favor favor favor oplnlon  (Y/N)

32. Conditioning grants by the court of broader discovery

upon the shifting of costs in instances where the burden of

responding o such requests appears 1o be out of proportion

1o the amounts or issues in dispute [] [] [ ] (] (1] (]
33. Defining the scope of permissible discovery by balancing

the burden or expenses of the discovery against its likely

benefit (1 (] (] (1 [] (!
34,  Assessing the costs of discovery motions on the losing

party (] [] [ ] (] (1] [
35. Providing less time for completion of discovery [] [ ] [] [1 [] []
36. Requiring discovery relating to particular issues (e.g..

venue, class certification) or a specified stage of the case

(e.g., liability) 1o be completed before permitting

discovery respecting other issues or another stage (e.g.,

damages, experts) [] [1] [1] [1] (] [1]
37. Limiting the number of interrogatories presumptively
permitted [] [1] [] [] [] (1]

38. Limiting the type of interrogatories (e.g., identification,
contention) presumptively permitted at various stages of

discovery (] [1] [ 1] [1] (1] [1]
39. Limitng the number of depositions presumptively

permitted [] [ 1] [ 1] [] (] []
40. Limiting the lcngth of depositions presumptively permitted [ ] [ 1] [ 1] [1] [1] [1]

“41. Requiring the losing party to pay all costs (including

attomey fees) of the winning party [] [1] [] (1] [] []
42. Increasing the dollar threshold for diversity jurisdicion ~ [ ] [ 1] [ 1] [ ] [ 1] [ 1]
43. Increasing the number of magistrate judges [] [] [] [] [] []
44, Increasing the number of judges [] (] (] [] (] [ ]
4S. Increasing the use of special masters (to be paid by .

the parties) [1] [ ] [] [1] +[] []
46. Making available jurors to render advisory verdicts in :

"summary jury trials™ held w foster settlement [ ] [] [] {1 {1 []
47. Requiring trial days to consist of more actual trial time ,

(by starting earlier, ending later, having short breaks, etc.) [ ] [ ] [] {1 [1] []
48. Making Saturday a routine trial day [] [] (] [] [1] []
49. More use of Rule 11 by judges at all stages of litigation [] [] [] [] [] []
50. More attention by judges 1o deterring inappropriate

attorney behavior during trial [] (] [] [] [1] []
S1. More attention by judges to excluding repetitive or

irrelevant testimony at trial [] {1 [] [] [] []
52. Requiring judges to issue decisions on motions or in

non-jury trials within a set time [] [1] [1] (] (] []
53. Assignment of judges 1o the civil docket on a dedicated

basis so that the criminal caseload could not affect

scheduling and management of civil cases [] [ ] [] [] [] [ 1]
54.  More cfforts by the court to communicate with and

cducate members of the bar regarding appropriate methods

of controlling delay and cost [] [] [ [] [] (]
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55.

56.

57.

58.

59.

D.D.C. Survey

Substantially Moderately Remained Moderately Substantially
improved improved unchanged worsened worsened

During the past three years, the cost and time it
takes to litigate civil actions has: (] (] [ ] [ ] [ ]

During the past three years, how many months (on average) has it taken from the Lime your civil cases were ready for trial
1o the time that trial actually commenced? __ _ months (or NA, if not applicable)

Plcase give the title and docket number of any case in the D.D.C. over the last 3 years in which you feel unreasonable delay
or unnecessary cost was experienced

Have you encountered any special problems (including settlement of cases) in terms of either delay or cost when your
opponent has been the Federal Government? [ Jyes [ ]no

If no, please skip to question 59,

Do the problems differ depending upon whether the government is represented by (i) agency counsel, (i) the U.5. attorney's
office, or (iii} the Department of Justice? [ ]lyes [ lno -

If delay is a problem in the D.D.C. for disposing of civil cases, what additional suggestions or comments do you have for
reducing those delays.

60. Ifcosts assacialed with civil litigation in the D.D.C. are unreasonably high, what additional suggestions or comments do

61,

you have for reducing those costs?

Other comments
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CIVIL JUSTICE REFORM ACT ADVISORY GROUP

FOR THE

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

Background Information

1.

For how many years have you been practicing law?

Years 1
Y% 2%
Count 3

25 610
13.9% 19.7%
173 245

What percentage of your practice is devoted to civil litigation?

Time None
Yo 2.6%
Count 33

During the past 3 years, what percentage of your civil practice was in the D.D.C?

Time None
% 6.8%
Count 85

During the past 3 years, what percentage of your civil litigation practice was in the ED.VA?

Time None
% 53.7%
Count 668

1-25% 26-50%
13.3% 14.2%
166 177

1-25% 26-50%
62.6% 18.4%
780 229

1-25% 26-50%
39.7% 4.9%
493 61

How would you best describe your practice setting?

Type

Private Law Firm

‘Federal Government

State Government
Local Government
Corporate Counsel
Independent Nonprofit
Other

Percentage. Count
81.1% 1014
75% ) o4
1.0% 12
1.0% 13
3.4% 42
2.6% 33
2.9% 36
99.4% 1244

How many practicing lawyers are there in your firm or organization?

Number 1-5
% 265%
Count 327

What percentage of your civil litigation practice consists of representing plaintif(s?

Percentage None
% 11.0%
Count 137

6-20 21-50
248% 12.4%
306 153

1-25% 26-50%
32.7% 21.0%
408 262

ATTORNEY SURVEY — RESULTS

51-75%
5.6%
70 -

51-75%
11%
14

9.9%
123

)
fe]
E

B
X

76-100%
54.8%

76-100%
6.7%
83

76-100%
6%

The following questions pertain (o your civil litigation experience in the District of Columbia during the past 3 years.

8.

Have you encountered unreasonable delays?

Response Percentage

Yes 59.4%

No 40.6%
100%

Count
73
487

1200

125

All
100%
1245

All
100%
1248

All
100%
1247

All
100%
1243

All
100%
1248
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Il yes, how much have each ol the (ollowing contribuicd to these delays?

No Slight Moderate Subslantial All
Tactics of oppasing counsel 135% (91) 29.4% (199) 33.9% (229) 23.2% (157) 100% (676)
Conduct of clients 51.2% (308) 5% (210) 100% (69) 38% (601) 100% (601)
Conduet of insurers 66.7% (380) 16.7% (95) B.B% (50) 7.9% (45) 100% (570)
Personal or olfice practices 55.6% (320) 35.6% (205) 6.6% (38) 23% (13) 100% (576)
Judicial practices 1.4% (10) 112% (78) 30.7% (214) 56.6% (394) 100% (696)
9. Have you found such litigation to be unnecessarily costly?
Response Percentage Count
Yes 574% 678
No 42.6% 503
100% 1181
I{ yes, how much have each of the following contributed to the unnccessary cos(s?
No Slight Moderate Substantial All
Conduct of counsel 3.1% (20) 16.2% (106) 41.1% (269) 39.7% (260) 100% (655)
Conduct of clients 31.4% (175) 382% (213) 22.6% (126) 19% (44) 100% (558)
Conduct of insurers 56.9% (296) 16.7% (87) 14.6% (76) 11.7% (61) 100% (520)
Personal or office practices 54.4% (282) 3.0% (176) 102% (53) 14% (7) 100% (518)
Judicial practices 11.1% (69) 223% (139) 39.6% (247) 271% (169) 100% (624)
10. To what extent have each of the following tactics of counsel contributed to your assessment that there was unreasonable delay or unnecessary cost?
(Answer this question only if you answered "yes" fo either question 8 or 9)
Substantial Moderate Stight Not A Cause Al
Unnecessary use of interrogatories 12.8% (88) 26.0% (178) 248% (170) 36.4% (249) 100% (685)
Too many interrogatories 16.9% (117) 21.7% (192) 23.4% (162) 2.0% (222) 100% (693)
Too many depositions 18.8% (130) 26.0% (180) 215% (149) 33.8% (23) 100% (693)
Too many deposition questions 20.8% (141) 22.7% (1$4) 21.7% (147) 34.7% (235) 100% (677)
Overbroad document requests 35.1% (248) 26.6% (188) 174% (123) 208% (147) 100% (706)
Overbroad responses to document
production requests 11.7% (77) 17.7% (116) 27.9% (183) 42.7% (280) 100% (656)
Unavailability of wilness or counsel 6.2% (41) 21.7% (143) 329% (217) 39.2% (259) 100% (660)
Raising frivolous objections 195% (137) 31.3% (220) 30.0% (211) 19.3% (136) 100% (704)
Failure to attempt in good faith to
resolve issues without court
intervention 29.6% (215) 334% (243) 23.4% (170) 13.6% (99) 100% (727)
Unwarranted sanctions motions 8.3% (34) 15.0% (98) 24.2% (158) 52.6% (344) 100% (654)
Lack of professional courtesy 16.3% (113) 28.8% (200) 31.1% (216) 238% (165) 100% (6%4)
11. To what extent have the case management practices of districi judges contributed 10 unnecessary delays or unreasonable costs?
Response Percentage Count
None 2713% 316
Slight 21.0% 243
Moderate 27.2% 315
Substantial 45% 284
100% 1158
If none, please skip 1o question 12. If yes, please select the appropriate response for the following court activities:
Activity Far Too Many Somewhat Reasonable Somewhat Far Too Few All
Starus Conferences 3.1% (23) 12.1% (91) 505% (380) 22.2% (167) 12.2% (92) 100% (753)
Pre-motion Conferences 2.1% (14) 8.3% (56) 59.6% (402) 16.9% (114) 13.1% (88) 100% (674)
Deadline Extensions 13.3% (96) 25.1% (181) 51.7% (372) - 7.8% (56) 2.1% (15) 100% (720)
Far Too Somewhat Too Somewhat Far Too
Activity Restrictive Restrictive Reasonable Permissive Permissive All
Deadlines 49% (36) 18.7% (138) 48.8% (360) 15.7% (116) 11.9% (88) 100% (738)
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Please indicate the extent to which each of the following passible instances of case management practices by district judges contributed to your assessment:

12,

Practice
Declays in entering scheduling orders
Excessive lime periods-scheduling orders
Failure to resolve discovery disputes promptly
Failure to resolve other motions promptly
Scheduling too many motions on different
cases concurrently
Failure 1o tailor discovery to nceds of the case
Failure by judge to initiate settlement discussions
Inadequate supervision of settlement discussions
Inadequate judicial preparation for conferences
or proceedings
Failure by judge to assign reasonably prompt
trial dates
Failure of judge to meet assigned trial dates
Failure by judge to give sufficient advance
notice of trial

To what extent have the case management practices of magistrate judges contributed to unnecessary delays or unreasonable costs?

Response Percentace Count
None 82.0% 902
Slight 8.2% 90
Moderate 1.4% 81
Substantial 25% 27
100% 1100

104% (73)
42% (29)
27.0% (199)
55.1% (429)

6.0% (41)
123% (87)
134% (96)
112% (79)
10.7% (76)

204% (144)
184% (128)

29% (20)

Substantial Cause

Moderate Cause

Stlieht Cause

19.3% (136)
10.7% (74)
30.7% (226)
23.6% (184)

115% (78)
195% (138)
239% (171)
233% (165)
19.0% (135)

201% (142)
13.2% (92)

5.9% (40)

23.6% (166)
24.1% (166)
21.3% (157)
12.3% (96)

19.7% (134)
24.3% (172)
224% (160)
209% (148)
24.6% (175)

19.3% (136)
15.9% (111)

12.6% (86)

If none, please skip to question 13. If yes, plcase sciect the appropnate response for the following court activities:

Activit Far Too Many
Status Conflerences 1.9% (3)
Pre-motion Conferences 20% (3)
Deadline Extensions 11.3% (18)
Far Too
Activity Restrictive
Deadlines 6.7% (11)

Somewhat
8.7% (14)
19% (12)
23.9% (38)

Somewhat Too

Restrictive
22.6% (37)

Reasonable
57.1% (92)
64.5% (98)
528% (84)

Reasonable
439% (12)

Somewhat

205% (33)
17.1% (26)
10.1% (16)

Soniewhat
Permissive

152% (25)

Not a Cause
46.1% (329)
61.0% (421)
21.0% (155)
9.0% (70)

62.8% (427)
44.0% (312)
403% (288)
46% (315)

458% (326)

40.1% (283)
524% (365)

78.6% (535)

Far Too Few
11.8% (19)
8.6% (13)
1.9% (3)

Far Too
Permissive
11.6% (19)

All
100%
100%
100%
100%

100%
100%
100%
100%

100%

100%
100%

100%

All
100%
100%
100%

All
100%

(704)
(690)
(737)
()

(680)
(709)
(715)
(707)
(712)

(705)
(696)

(681)

(161)
152)
(159)

(164)

Please indicate the extent to which each of the following possible instances of case management practiccs by magistrate judges contributed to your assessment:

Practice
Delays in entering scheduling orders
Excessive time periods - scheduling orders
Failure 10 resolve discovery disputes promptly
Failure 10 resolve other motions promptly
Scheduling too many motions on different
cases concurrently
Failure 1o tailor discovery 10 needs of the case
Failure by judge 1o initiate sett{ement discussions
Inadequate supervision of settiement discussions
Inadequate judicial preparation for conferences
or proceedings
Failure by judge to assign reasonably prompt
trial dates
Failure of judge to meet assigned trial dates
Failure by judge to give sufficicnt advance
notice of trial

Substantial Cause Moderate Causc Slight Cause
8.4% (13) 14.3% (22) 275% (43)
2.6% (4) 11.3% (17) 28.5% (43)
285% (47) 33.3% (55) 15.2% (25)
342% ($4) 26.6% (42) 139% (22)
27% (4) 10.7% (16) 22.7% (34)
14.9% (25) 22.0% (37) 23.8% (40)
14.1% (21) 195% (29) 18.8% (28)
16.4% (25) 19.1% (29) 164% (25)
10.3% (16) 155% (24) 284% (44)
113% (17) 9.9% (15) 185% (28)
11.5% (17) 10.1% (15) 135% (20)
1% (1) 6.2% (9) 15.9% (23)

127

Not a Cause
49.4% (76)
576% (87)
230% (38)
253% (40)

64.0% (96)
39.3% (66)
471% (1)
48.0% (73)
458% (1)

603% (91)
64.9% (96)

7712% (112)

All
100%
100%
100%
100%

100%
100%
100%
100%
100%

100%
100%

100%

(154)
(151)
(165)
(158)

(150)
(168)
(149)
152)
1s5)

(151
(148)

(145)
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13.

14.

How much experience {please estimate the number of cases) have you had with any count’s:

Program No Experience 1-5 cases 6-10 cases 11-30 cases 30+ cases All
Voluntary

mediation

program 36.3% (437) 43.0% (51B) 78% (94) 7.6% (91) 53% (64) 100% (1204)
Voluntary

early neutral R
evaluation 72.6% (850) 21.9% (257) 3.6% (42) 15% (17) A% (5) 100% (1171)
Mandatory

non-binding

arbitration 68.6% (806) 24.6% (289) 3.4% (40) 25% (29) 9% (11) 100% (1175)
Summary jury

trials 92.1% (1071) 7.7% (90) 1% (1) 00% (0) 1% (1) 100% (1163)

How effective do you think the [ollowing programs, which have been in effect in this Court for the past two years, have been in reducing cost and delay

in cases in which they have been used?

Program Substantial Effect Moderatc Effect  Slight Effect No Effect No Opinion All
Mediation 11.0% (137) 16.7% (209) 122% (153) 7.6% (95) 525% (657) 100%
Early Neutral Evaluation 34% (42) B.6% (107) 8.8% (110) 63% (79) 73.0% (913) 100%
Please indicate your opinion of the net benefit of the following changes in civil litigation on reducing its cost and delay of civil litigation:
Practice Substantial Effect Moderate Effect Slizhit Effcet No Effect No_Opinion All
Requiring lawyers to have

settlement discussions 24.7% (309) 298% (373) 26.8% (335) 9.0% (113) 9.7% (121) 100%
Requiring lawyers to discuss

ADR options with clients  15.1% (189) 23.8% (298) 32.1% (401) 131% (164) 159% (199) 100%
Increasing (iling lees to

pay for ADR programs 45% (56) 10.7% (134) 23.9% (299) 358% (448) 25.1% (314) 100%
Offering arbitration of all

disputes in which the amount

in controversy is less than:

§ 100,000 174% (218) 239% (299) 24.6% (308) 13.0% (163) 21.0% (263) 100%

$ 200,000 9.0% (113) 18.9% (237) 295% (3469) 16.1% (202) 26.4% (330) 100%

$1,000,000 76% (95) 9.8% (123) 28.1% (352) 27.1% (339) 27.3% (342) 100%
Mandatory arbitration of all

disputes in which the amount

in controversy is less than: )

$ 100,000 27.9% (347) 20.2% (253) 129% (162) 14.7% (184) 244% (305) 100%

$ 200,000 19.8% (248) 20.2% (253) 153% (191) 16.1% (202) 285% (357) 100%

$1,000,000 17.2% (215) 14.9% (187) 16.8% (210) 21.2% (265) 29.9% (374) 100%

Requiring court-administered

mediation of all or maost

civil cases at some slage in

the proceedings 229% (287) 327% (409) 21% (27 9.7% (121) 125% (157) 100%
Requiring the parties to

choose one ADR process in

all civil cases 18.8% (235) 278% (348) 23.1% (289) . 12.9% (161) 174% (218) 100%
Permitting the panies to

agree on the timing of

mediation or early

neutral evaluation 10.6% (133) 21.7% (27) 30.09 (375) 17.3% (216) 205% (256) 100%
Expanding use of court

relerrals to private

prolessional mediators

paid by the parties 8.6% (108) 175% (219) 31.0% (388) 205% (257) 22.3% (279) 100%
Expanding the court's use of

special masters in complex

litigation (paid by parties)  145% (182) 27.9% (349) 20.9% (262) 12.6% (158) 24.0% (300) 100%
Increased use of magistrate

judges for discovery

conferences 16.1% (201) 33.6% (420) 22.3% (279) 11.7% (146) 164% (205) 100%

(1251)
(1251)

(1251
(1251)

(1251)

(1251)
(1251)
(1251)

(1251)
(1251)
(1251)

(1251)

(1251)

(1251)

(1251)

(1251)

(1251)
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Praclice Substantial Effect Moderate Effect Slisht Effect No Effect No Opinion All
Increased use of magistrate

judges for discovery motions 172% (215) 32.1% (401) 225% (282) 123% (154) 15.9% (199) 100% (1251)
Increased use of magistrate -

judges for sciticment :

conferences 14.8% (185) 304% (380) 25.1% (314) 13.4% (168) 16.3% (204) 100% (1251)
Increased use of magistrate

judges for pretrial

conferences 11.0% (138) 234% (293) 253% (316) 223% (279) 18.0% (225) 1007 (1251)

The following questions describe solutions which have becn implemented in other districts or are under active consideration in this or other districts to address
concerns regarding unneccssary delays and unreasonable costs in federal civil litigation. With respect to each proposed solution, please indicate the exient to which
you would favor implementation of the proposal. Do not consider who, if anyone, has the power to implement these changes.

Proposals Stronzly Favor Moderatelv Favor  Slighily Favor Do Not Favor No Opinion All

16. Establishing an expedited

docket for some cases 42.0% (526) 27.0% (338) 13.6% (170) 8.1% (101) 9.3% (116) 100% (1251)
17. Shorter time limits for

completing the various )

stages of livigation 249% (311) 26.1% (327) 169% (211) 25.6% (320) 6.6% (82) 100% (1251)
18. Requiring mandatory

arbitration of most cases 63% (79) 9.1% (114) 145% (181) 60.2% (753) 9.9% (124) 100% (1251)
19. Firmer time limits for

completing the various

stages of litigation 26.5% (332) 25.7% (321) 23.2% (290) 17.9% (224) 6.7% (84) 100% (1251)
20. Requiring periodic oversight

of litigation activity by
the judge through status

conferences 408% (511) 285% (356) 17.9% (224) 73% (91) 55% (69) 100% (1251)
21. Requiring counsel to attempt

to resolve issues before

court intervention 40.6% (508) 25.2% (315) 19.4% (243) 14% (92) 7.4% (93) 100% (1251)
22, Permitting pre-motion

conferences with the court

on any motion at the request

of any party 13.1% (164) 20.6% (258) 19.5% (244) 30.6% (383) 16.1% (202) 100% (1251)
2. Requiring pre-motion

conferences with the court

(or the [ollowing catcgories

ol motions:

Dispaositive motions 21.5% (265) 20.8% (260) 13.6% (170) 30.8% (385) 13.7% (171) 100% (1251)

Discovery motions 14.9% (186) 19.1% (239) 20.2% (253) 31.2% (390) 14.6% (183) 100% (1251)

Other motions 8.9% (111) 14.3% (179) 18.7% (23) 31.7% (397) 264% (330) 100% (1251)
24. Permitting the filing of

procedural, nondispositive
motions by letter rather
than by formal motion or

bricl 274% (343) 163% (204) 11.3% (141) 3.0% (425) 11.0% (138) 10% 1251
25. Providing a page limit for

memoranda of law, cxcept

for good cause shown 39.8% (498) 225% (282) 13.9% (174) 16.9% (212) 6.8% (85) 100% (1251)
26. Requiring court-anncxcd

mediation of most cases 129% (162) 17.9% (222) 209% (262) 33.3% (416) 15.1% (189) 100% (1251)
27. Providing court-annexed

mediation for cases before

they are filed 6.5% (81) 9.5% (119) 152% (190) 49.4% (618) 19.4% (243) 100% (1251)
2. Requiring Rule 11 sanction

motions to be separatcly
filcd and not appended to

another motion 334% (418) 15.9% (199) 12.2% (153) 11.8% (147) 26.7% (3H) 100% (1251)
29, Inercased availability of

iclcphone conlcrences with

the court 46.0% (576) 244% (305) 14.9% (187) 62% (77) B85% (100) 100% (1251}
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31

37.

39

40.

41.

43.

45.

46.

Proposals

Strongly Favor

Moderaiclv Favor

Slightly Favor -

Do Not Favor

No Opinion

Requiring automatic disclosure

of the following information

shonly after joinder of issue:

The identity of wilnesses 38.0%

Description of documents  34.4%

Existence and contenis of

insurance agreements 384%

Requiring automatic disclosure

prior 1o the [inal pretrial

conference of the qualifications

and opinions of experts to be

called as trial witnesses 57.6%
Conditioning grants by the court

of broader discovery upon the

shifting of costs in instances

where the burden of responding

to such requests appears to be

out of proponion to the

amounts or issues in dispute 30.0%
Deflining the scope of

permiissible discovery by

balancing the burden or

expenses of the discovery

against its likely benefit 25.3%
Assessing the costs of discovery

mations on the losing party 18.7%
Providing less time for

completion of discovery 158%
Requiring discovery relating to

panticular issues or a

specified stage of the case

to be completed before

permiitting discovery

respecting other issues or

another stage 25.0%
Limiting the number of

interrogatories

presumptively permitted 33.3%
Limiting the type of

interrogatories

presumptively permitted

at various stages of

discovery 204%
Limiting the number of

depositions presumptively

permitted 20.0%
Limiting the length of

depositions presumptively

permitted 16.3%
Requiring the losing party

to pay all costs of the

winning party 11.2%
Increasing the dollar threshold

for diversity jurisdiction 114%
Increasing the number of

magistrate judges 21.7%
Increasing the number of

judges 39.4%
Increasing the use of special

masters (paid by parties) 12.1%
Making available jurors to

render advisory verdicts in

summary jury trials held to

foster settlement 10.6%

(476)
(430)

(481)

(721

(375)

(317
(2349)

(198)

(313)

(416)

(132)

23.1%
20.3%

17.3%

21.0%

27.7%

23.3%

20.1%

16.1%

21.59%

222%

17.3%

16.3%

13.6%

10.8%

10.3%

20.1%

20.9%

17.3%

18.3%

(289)
(259)

(217)

(263)

(7

(291)
(251)

(202)

@17

(209)

(170)

(135)
(129)
(251)
(261)

(217)

(229)

130

13.3%
13.9%

10.7%

7.1%

13.3%

15.6%

19.4%

194%

15.8%

16.4%

14.6%

18.0%

14.8%

12.4%

9.5%

21.5%

17.5%

23.0%

22.09

(167)
(173)

(13)

(8%

(166)

(195)

(243)

(243)

(198)

(205)

(183)

(225)

(185)

(155)
(119)
(269)
(219)

(288)

(275)

158%
21.2%

13.0%

4.4%

15.5%

25.3%

335%

40.6%

25.7%

214%

35.3%

375%

23.8%

(198)
(265)

(163)

(535

(194)

(316)
(419)

(508)

(322

(268)

(#41)

(469)

(572)

(708)
(627)
(143)
)

(280)

(298)

9.7% (121)
102% (128)

205% (256)

9.8% (123)

135% (169)

106% (132)
83% (104)

8.0% (100)

115% (144)

6.7% (84)

124% (155)

8.2% (103)

9.6% (120)

9.0% (113)
186% (233)
25.3% (316)
161% (201)

25.2% (315)

25.3% (317)

100%
100%

100%

100%

100%

100%
100%

100%

100%

100%

100%

100%

100%

1009
100%
100%
100%

100%

100%

(1251)
(1251)

(1251)

(1251)

(1251)

(1251)
(1251)

(1251)

(1251)

(1251)

(1251)

(1251)

(1251)

(1251
(1251)
(1251)
(1251)

(1251)

(1251)
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Proposals Strongly Favor Moderately Favor  Slichtly Favor Do Not Favor No Opinion All
Requiring Irial days to consist
of more actual trial time 32.2% (403) 21.7% (271) 14.0% (175) 17.3% (217) 14.8% (185) 1007 (1251)

Making Saturday a routine

trial day 58% (73) 6.9% (86) 6.1% (76) 71.3% (892) 9.9% (124) 100% (1251)
More use of Rule 11 by

judges at all stages of

liligation 12.6% (158) 114% (143) 19.8% (248) 452% (565) 11.0% (137) 100% (1251)
More attention by judges to

deterring inappropriate

attorney behavior during

trial 28.4% (355) 22.6% (283) 19.9% (249) 10.0% (125) 19.1% (239) 100% (1251)
More altention by judges to

excluding repetitive or

irrelevant testimony at

trial 28.3% (354) 23.9% (299) 21.7% (271) 10.6% (133) 155% (194) 100% (1251)
Requiring judges to issue

decisions on motions or in

non-jury trials within a

set time 59.7% (747) 22.8% (285) 85% (106) 34% (43) 56% (70) 100% (1251)
Assignment of judges to the

civil docket on a dedicated

basis so that the criminal

caseload could not affect

scheduling and management

of civil cases 51.7% (647) 20.1% (252) 8.9% (111) 83% (104) 11.0% (137) 100% (1251)
More efforts by the court 10

communicate with and educate

members of the bar regarding

appropniate methods of

controlling delay and cost  30.3% (379) 225% (281) 2.2% (278) 6.7% (B4) 183% (229) 100% (1251)

During the past three years, the cost and time it takes to litigate civil actions has:

Effect Percentage Count
Subsiantially improved 1.4% 16
Moderately improved 16.5% 187
Remained unchanged 39.2% 445
Moderately worsened 30.1% 342
Substantially worsened 12.9% 146
100% 1136

During the past three years, how many months (on average) has it taken from the time your civil cases were ready for trial 1o the time that trial actually
commenced?

Months Counl
12.6 1251

Have you encountered any special problems (including settlement of cases) in terms of either delay or cost when your opponent has been the Federal
Government?

Response Percentace Count

Yes 38.8% 57

No 61.2% 580
1009 947

Do the problems differ upon whether the government is represented by (i) agency counsel, (i) the U.S. Attomey's Office, or (iii) the Department of
Justice?

Response Percentage Count

Yes 4.1% 149

No 55.9% 189
100% 338
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CIVIL JUSTICE REFORM ACT ADVISORY GROUP
FOR THE
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

NARRATIVE RESPONSES TO THE ATTORNEY SURVEY

Methodology:

Of the 5,000 surveys sent to practicing attorneys in the District of Columbia, 1,251 (25%) were
returned. Of those, 591 included written narrative comments.

Three of the questions called for narrative responses. The questions read:
L If delay is a problem in the D.D.C. for disposing of civil cases,
what additional suggestions or comments do you have for reducing
those delays?
e If costs associated with civil litigation in the D.D.C. are
unreasonably high, what additional suggestions or comments do

you have for reducing those costs?

] Other Comments?

A sampling of the narrative responses, by category, follows:

JUDGES
We need more judges and we need to pay our judges better!
There should be more utilization of magistrate judges.
I do not favor the increased routine use of special masters, or magistrate judges
for that matter. Unless they can truly give greater attention than judges can to
some routine matters, my experience tells me that they result in merely an
additional layer of litigation, inasmuch as their actions can be and usually are
appealed to the district judge.
More use of telephone conferences (scheduling, settlement, etc.).
Ask judges not to set multiple status conferences, etc. at the same time so that

attorneys do not have to wait in court for one to one half hours for a five minute
status call. Also, inform attorneys if court is running substantially late.
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Require judges to issue decision, or at least report, on pending motions within a
fixed time.

Judicial willingness to make a decision early on in discovery disputes.
Maximum speed occurs when the judge exercises hands-on management.

I have found that the judges avoid delay and insist on resolving cases quickly,
regardless of the parties’ or counsel’s wishes.

Give the judges some deadlines, everyone else has them.

Judicial approach that treats each case as a unique and worthy endeavor, until
shown otherwise.

Attention must be paid to the more complex cases which are not amenable to
rapid movement.

Convince judges that diversity cases are more than just a nuisance relative to their
federal question cases.

More judicial intervention prior to trial.

More active participation by judges who have familiarized themselves with the
cases and issues.

Judges seem to be tied up handling criminal cases.

The federal judges are overwhelmed with criminal cases and unwilling to become
involved in civil matters.

The best suggestion is to have judges dedicated to civil docket with no interference from

criminal docket.

Some judges show a lack of respect give to the lawyers appearing before them.

No procedural innovation or modification is remotely as important as having intelligent,

dedicated, energetic judges who care about their cases, enjoy their work, don’t

dislike

lawyers, and are committed to managing their dockets in a fair and rational way, without

undue postponements of complex litigation.

You can’t take care of this problem {delay] as long as judges do not grant summary
judgment. The best judges in VA and MD trim cases substantially and quickly, knowing

that the 4th Circuit will back them up.
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The best D.C. judges seem to have private practice experience, though the converse is
not necessarily true.

Peer pressure on slower judges; make statistics public on monthly basis; require remedial
case management training.

Interlocutory appeals in civil cases pending in the district court should be
expedited. Appellate courts should be required to promptly issue decisions. Firm
adherence to filing deadlines; no extension of dates once set.

This bench is outstanding and hard working. The biggest problem in civil cases is
keeping trial dates.

Need mechanism to remind judges about pending cases...perhaps assign one judge to
clean up backlog (summary dispositions).

Tighter control of schedules...similar program to D.C.’s Superior Court tracking system.
Judges must crack down on abusive practices.

More judicial control at an earlier point; set and enforce discovery and other deadlines.
The main thing is more judicial involvement in managing the case.

In my experience, the judges of the D.D.C. believe that in litigation, fairmess, not
expedition, is the highest value. This is not always the case in other courts where

I have practiced.

My only experience of significant delay in D.D.C. (or anywhere) is due to the judge’s
failure to resolve a pending dispositive motion that has been around for years. But
because delay is in my client’s interests, I'm not inclined to do anything about it.

Require cases to be set down for trial within a specified time limit from date of filing
complaint.

Provide for reassignment of case to a new judge when current judge cannot move case.
Please keep one judge assigned to one case, start to finish.
Take lessons from the Eastern District of Virginia.

The Eastern District of Virginia is a wonderful, tough court that gets the job done
promptly and just as fairly as any other district I've seen.

Schedule a court-wide motions day...similar to practice in E.D.VA.
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DISCOVERY

The court should require that when discovery motions are filed, the parties certify their
prior efforts together to resolve the disputed issue.

The provisions in Rule 37 requiring the losing party in a discovery dispute to pay the
other side’s costs should be enforced.

Enforce discovery rules strictly.

Greater willingness of courts to impose discovery and Rule 11 sanctions on
governmental defendants.

Failure to answer discovery requests and delay tactics involving discovery are the
problems that I confront most often.

Fixed discovery deadlines, except for good cause shown.

Reduce formal discovery by requiring parties to disclose all witnesses and documents at
initial stages of case and eliminate all but essential depositions, i.e., parties and experts.

Reduce discovery and require early disclosure of core information.

At the beginning of each case, the Judge should review with counsel the necessary
discovery and impose limits on that discovery.

I strongly oppose deadlines for discovery. The party in control of the facts (usually the
defendant) is thereby encouraged to delay in order to prevent effective discovery within
the allowed time period.

I think the court needs to be careful about limiting discovery too rigidly because

some cases, especially fraud cases, need a lot of discovery. But D.D.C. needs

to follow the lead of other courts and limit the number of interrogatories.

Limit the time for discovery to a reasonable period in light of case complexity.
Bifurcated discovery results in delay.

Closer judicial supervision of discovery requires more judges.

Discovery abuses, mostly the pursuit of irrelevant facts and documents, are the biggest
waste of time and money in my practice.

Judicial rulings that quickly dispose of non-meritorious cases, put an end to
abusive discovery practices, etc. [and] would save everyone time and money.

Discovery motions particularly, but other motions as well, are not being resolved
and litigation grinds to a halt as a result.
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Sanctions against frivolous actions should be the rule, not the exception.
Depositions should be limited and shortened.

Loser to pay all discovery costs including attorney fees.

The problem with discovery is that no one pays attention to it, and therefore the attorneys
misbehave and conduct unnecessary inquiry.

My experiences in D.C. District Court largely involve legal challenges to federal action
on the civil side; they are ordinarily resolved by dispositive motions, with little
discovery. The Court has become less responsive and slower in such cases, which seems
a shame, since this Court traditionally has been a forum for such cases.

Discovery matters should not, as a rule, be handled by district judges.

Allow depositions by tape recorder.

MOTIONS
Greater effort to consider motions quickly.
Fix time for decision of summary judgment motions and other motions (choice of law)
that will have a significant impact upon the settlement negotiations; establish firm trial
dates sooner.
Reduce motions for extensions of time.
Motions to disqualify should be expedited.

Sixty-day deadline for courts to rule on motions (dismissal, summary judgment, etc.).

Require judges to decide motions within 90 days, or lose new assignments until backlog
is cleared. (An 11th Circuit practice).

Timely rulings on motions, particularly dispositive motions.

Make judges rule on motions within 30 days. Some are too forgetful of the problems
inherent in unnecessary delay by the judiciary.

Giving judges a deadline to rule on motions is probably the best way to speed up
resolution of civil cases where disposition is other than by jury trial.

Grant motions for summary judgments and motions to dismiss. Reduce time that motions
are kept under advisement.

The Court should impose tough Rule 11 sanctions for frivolous motions. Magistrate
judges should be available to decide disputes.
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Regular motions day, as in E.D.VA, which would encourage ruling from the bench.
The E.D.VA runs the best docket I have experienced. Cases cannot be used as mere
bargaining ploys. When the case is filed, counsel know they need to settle or be ready
to go to trial. However, I prefer the D.D.C. practice of scheduling motions arguments.
Too often, plaintiffs are permitted to go "fishing” for facts to establish liability
and/or damages.

PROCEDURAL
Follow the lead of the U.S. District Court for the Eastern District of Virginia and
greatly accelerate the timetable of civil cases where appropriate, but do not be as
draconian as E.D.VA is.
Decreased use of expert testimony.
The most costly item for my clients has been expert witness fees. Expert witnesses have
been compelled to testify despite the fact that opposing counsel have had, prior to trial,
access to their reports, backup data, and opinions.
The greatest cost to our system is the overwhelming number of defense counsel
representing one party assigned to a relatively straight-forward case. A "team” of
attorneys is not only not necessary, but also gives the victim a real question of "fairness-

existence."

Authorize and set ground rules, by Court rule, for use of fax for communications with
Court and between counsel.

I think that it is important not to over use Rule 11. It is used as a weapon rather than
a shield and often results in unnecessary "satellite litigation.” I think that sanctions
should be automatically assessed against a party whose motion for sanctions is denied.
Less procedure and costly attempts to shortcut trial process.

Assessing legal fees and costs against losing party.

Bifurcated trials for simple negligence cases.

Adopt the "English Rule" (loser pays all of winner’s costs, including attorneys’ fees).
This will reduce the size of the docket and solve many other problems.

Greater supervision of documents.
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ADR

The statistics of court-ordered mediation programs are phenomenal. All civil cases
should be mediated by an experienced lawyer in that field of practice!

I question the usefulness of non-binding mediation. Once the Court or a magistrate
becomes directly involved, the case seems to speed up.

More ADR, arbitration, and mediation.
Strongly support ADR mechanism to balance strength of government against plaintiffs
with limited resources. ADR should be compulsory where reasonable settlement is found

to be possible.

End [the] mediation program or end program’s use of amateurish mediators. My
experience with the program is that it is a waste of time and money.

My experience with the court-sponsored mediation program was very positive.
Mandatory arbitration for all personal injury cases.

Allow parties to waive mediation when both sides certify mediation unlikely to achieve
settlement.

Mediation and pre-trial conferences are helpful.

More use of ENE and arbitration/mediation, as in Superior Court for personal injury
cases.

Binding arbitration for most civil cases.

Adopt the program in force at the Superior Court for tracking ADR.

Courts refer cases to mediation, especially medical malpractice cases, much too early,
before enough is known about the case to evaluate it. Consequently, mediation is
generally a waste of time.

Swift, binding, voluntary, independent arbitration. Compliance with court procedures

is a costly and time consuming process. Some litigants will chose an alternative if it
were through knowledgeable independent arbitrators.
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CLERK’S OFFICE
Accept filings by fax.
Clerk’s Office should be more responsive.
Mandate two-sided copying as much as possible. Establish master service lists to be
referenced on a one paragraph certificate of service. Pro hac vice motions by letter.

Consider electronic filing of pleadings.

Implement tracking system, assigning cases to fast, moderate or slow track, depending
upon nature and complexity of case and legal issues involved.

I have experienced unreasonable delay in the processing of bills of costs by the
Clerk’s Office.

The Clerk’s Office has been courteous and helpful at all times.

Although I realize this problem is not the subject of the current survey, I believe the
decision not to provide simple docket information to counsel over the phone by the
Clerk’s Office greatly increases the costs to both government attorneys as well as
members of the private bar who cannot afford to be included on the computer network.
Even for those who are on the network, the information is often inaccurate and/or not
current, thus necessitating time-consuming and therefore costly trips to the Clerk’s
Office.

I deeply appreciate being able to file documents until midnight.

Expansion of computer use would help. PACER, the D.D.C Clerk’s Office database,
has been a big help in tracking orders, filings, etc.

Sometimes slavish adherence to local rules in non-substantive areas is overdone by the
clerk.

There are two firms that share our office suites. Despite putting our firm name and

address on all filings, the Clerk’s Office always sends orders and notices to the wrong
firm.

GOVERNMENT ATTORNEYS
Reduce criminal jurisdiction.
Get the local criminal cases out of the Federal Court.

Shift prosecutions of nickel and dime drug cases to the Superior Court where they
belong. The judges are absolutely right on this.
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Eliminate the ability of the U.S. Attorney to pick and choose whether to bring criminal
(drug) cases in Superior Court or U.S. District Court.

Treat Department of Justice lawyers as counsel in private firms are treated.

Extensions of time awarded to government attorneys are excessive. Government
lawyers should not have an advantage over private attorneys.

Courts tolerate delay, sloppiness, etc. from government attorneys that would not and are
not tolerated from attorneys representing private parties.

The government generally is not prepared to settle on the basis of risks and costs.
Hold government lawyers to the same exacting standards as private counsel.

Lawyers with the Department of Justice appear on balance to be more reasonable than
agency counsel and assistant U.S. attomneys.

Penalize the Department of Justice for making routine motions to dismiss on frivolous
jurisdictional grounds.

ATTORNEYS
Monitor practice of the side that is billing by the hour.

Educate lawyers to be more efficient in the delivery of legal services. Do not use
multiple lawyers for a single task.

Bar should provide a handbook for clients outlining the time, costs, and delay associated
with litigation. Should urge settlement prior to or immediately after filing of complaint.

I have only been in practice for two years. However, I have already experienced tactics
which are totally unnecessary, and cause undue delay. Most of these tactics are used by
defense counsel in civil cases during the discovery process.

There should be guidelines for proper attomey conduct and questions during depositions.

The central problem with the bar today is lack of civility and professionalism.
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PRE-TRIAL MOTIONS
More prompt resolution of pre-trial motions.

On occasion, the requirements set in standardized pre-trial orders need to be reduced in
smaller cases.

More effective use of status or pre-trial conferences by the court to narrow issues
including liability and proof of damages.

There should be adequate time between the date summary judgment motions are due and
trial dates, so that parties do not have to prepare pre-trial memoranda, voir dire, jury
instructions, and do trial preparations which may all be totally unnecessary.

I am wary of any proposal to require lengthy pre-trial submissions by parties, as I think
they drive up cost without any corresponding benefits.

Courts should be more aggressive at the pleading stages and be willing to use Rules 12(b)
and 9(b) to dismiss frivolous cases.
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA
CIVIL JUSTICE REFORM ACT ADVISORY GROUP

DOCKET SHEET REVIEW FORM
(Please attach a copy of the docket sheet to this form.)
General Information

1. Case Name 2. Case Number

3. Type of Case (use category name and number from civil cover sheet)

4. Judge in Case

5. Number of Parties in Case: Plaintiffs Defendants

6. Total Time (in months, rounded off to nearest month) from filing of complaint to entry
of final judgment for all parties

7. How was the case disposed of? (circle one)

(1) Dismissed for lack of prosecution

(2) Judgment entered on a motion to dismiss

(3) Judgment entered on a motion for summary judgment
(4) Voluntary dismissal/Settlement

(5) Trial .

(6) Other (please specify)

8. If this case was disposed of by a motion to dismiss or a motion for summary judgment
(answers (2) or (3) to question 7), what was the number of days between the filing of
that motion and the entry of judgment?

Pretrial and Trial Dates

Please use the docket sheet to record the following dates of pretrial and trial activities. If
this is impossible, please write "NA" in the appropriate slot.

0. Date that initial complaint was filed

10.  Dates of filing of any amended complaints

11.  Date of service of summons (list multiple dates if more than one defendant)
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12.  Dates that answer(s) were filed to original complaint and any amended complaints

13.  Dates of any pretrial conferences other than Rule 16 scheduling conferences

14.  Date that discovery was completed

15.  Date(s) of trial, if any to

16.  Length of trial (in days)

-17. Date of entry of final judgment

18.  Were extensions of time granted in this case for (circle each that applies):

(1) Responding to the complaint?
(2) Filing or responding to motions?
(3) Trial?

(4) Other? (please specify)

19.  If extensions of time were granted, what was the total number of days of the
extensions?

20.  Were there oral arguments on any pretrial motions filed in this case? (circle one)
(1) Yes (2) No

21.  If oral arguments were held (you answered "yes" to question 20), please list the
number of oral arguments. ~

Rule 16 Scheduling Orders

22. Was a Rule 16 scheduling order entered in this case? (circle one)
(1) Yes (2) No

23.  If a scheduling order was entered, what was the date of that order?

24,  Was there a Rule 16 scheduling conference held in this case? (circle one)

(1) Yes (2) No
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25.

26.

27.

If one or more scheduling conferences were held, what were the dates of those
conferences?

From examining the scheduling order, please indicate (rounding off to the nearest
month):

(1) the months allowed, from the date of the order, for the parties to amend their
pleadings
(2) the months allowed, from the date of the order, for the completion of discovery

(3) the months allowed, from the date of the order, for the filing of any dispositive
motions
(4) the months allowed, from the date of the order, to the scheduled trial date

From comparing the séheduling order with the docket sheet, please indicate whether
the parties completed the following tasks by the dates onginally set in the scheduling
order: :

a. amendment of the pleadings: (circle one)

(1) There were no amended pleadings filed after the date set in the original
scheduling order.

(2) Amended pleadings were filed after the date set in the original scheduling
order.

b. completion of discovery: (circle one)

(1) There were no discovery responses filed after the date set in the original
scheduling order.

(2) Discovery responses were filed after the date set in the original scheduling
order.

¢. dispositive motions: (circle one)

(1) There were no dispositive motions filed after the date set in the original
scheduling order.

(2) Dispositive motions were filed after the date set in the original scheduling
order.
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d. trial date: (circle one)
(1) There was no extension of the trial date set in the original scheduling order.

(2) There was an extension of the trial date set in the original scheduling order.

28.  Please list the number of the following discovery responses that were filed in this case
by plaintiffs and defendants.

a. The plaintiffs filed responses to:
interrogatories
document production requests
admission requests

b. The defendants filed responses to:
interrogatories
document production requests
admission requests

General Comments

29, Is there evidence of the use of alternative dispute resolution in this case (such as a
settlement conference, mediation, arbitration, or summary jury trial)? (circle one)

(1) Yes (please describe
(2) No

30. Is there any evidence that this case was referred to a magistrate judge or special
master? (circle one)

(1) Yes (please describe to whom the case was referred and for what purpose

(2) No

31.  Based upon your review of this docket sheet, do you believe that the time that it took
to resolve this matter was:

(1) Much too long
(2) Slightly too long
(3) About right

(4) Slightly too short
(5) Much too short
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32.  Based on your review of this docket, list the principle factors that contributed to the
length of time that it took to resolve this case. Your answer should contain an
explanation for the answer that you circled in response to question 31.

147 , Appendix F



UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA
CIVIL JUSTICE REFORM ACT ADVISORY GROUP

PRE-INTERVIEW QUESTIONNAIRE -

Name

Service
1. Do you monitor service of the summogs and complaint? (please circle) yes no

Scheduling
2. Do you receive frequent requests for extensions of time? (please circle) yes no
If yes, what percentage of these motions are meritorious?

3. Do you hold Rule 16(b) scheduling conferences in all cases? (please circle) yes no
If not, in approximately what percentage of cases?

4. Do you use a standard scheduling order as outlined in Rule 16(b) or some
modification of the standard order? (please circle) standard modification
In approximately what percentage of cases do you modify the order?

Discovery _
5. ‘Do you set discovery cut-off dates? (please circle) yes no
If yes, in approximately what percentage of cases do you give extensions?

6. Do you use a standard discovery scheduling order? (please circle) yes no
If not, in approximately what percentage of cases do you modify the order?

7. In approxiniately what percelitage of cases do you order that requests for production
of documents, responses, or other discovery materials not be filed with the Clerk’s
Office?

8. Do you hold Rule 26 discovery conferences? (please circle) yes no

If yes, in approximately what percentage of cases?

Motions
9. Do you make oral rulings on motions? (please circle) yes no
If yes, in approximately what percentage of cases?

10. Do you monitor the timing of the filing of motions and responses?
(please circle) yes no

Pretrial

11. Do you hold frequent pretrial or status conferences? (please circle) yes no
If yes, do you use telephone conferences? (please circle) yes no
If yes, in approximately what percentage of cases?__

12. Do you advise counsel of the availability of alternative dispute resolution techniques?
(please circle) yes no
I yes, in approximately what percentage of cases?
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13. Do you hold a final pretrial conference in all cases under Rule 16(d) and Local Rule
2097 (please circle) yes no
If not, in approximately what percentage of cases?

14. Do you use a standard final pretrial order in every civil case or some modification
of it? (please circle) standard modification

In approximately what percentage of cases do you modify the orders?

Pro Se Cases
15. Do you routinely appoint counsel in pro se cases? (please circle) yes no

16. Do you use any special procedures to manage pro se cases? (please circle) yes no

Trial
17. Do you routinely bifurcate trials (e.g., separate liability and damage issues)?
(please circle) yes no :

18.  When presiding over a trial...

(a) Approximately how many days per week is the trial convened?
Bench Trial Jury Trial

(b) Do you hear motions in other cases while the trial is underway?
Bench Trial (please circle) yes no Jury Trial (please circle) yes no

(¢) Do you hold conferences in other cases while the trial is underway?
Bench Trial (please circle) yes no Jury Trial (please circle) yes no

(d) Do you usually sit consecutive days until the trial is completed?
Bench Tral (please circle) yes no Jury Trial (please circle) yes no

(e) Do you usually sit full days?
Bench Trial (please circle) yes no Jury Trial (please circle) yes no

19. In a bench trial, in approximately what percentage .of cases do you rule from the
bench immediately following trial?

If you use standard orders as noted in questions #4 (scheduling), #6 (discovery), and #14
(final pretrial), please attach them to this questionnaire.

Please return the completed questionnaire to Nancy Mayer-Whittington in Room 1834 by
January 14, 1992. Thank you for your time.
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA
CIVIL JUSTICE REFORM ACT ADVISORY GROUP

QUESTIONS FOR JUDICIAL OFFICERS
(January 23, 1992)

1. Are there problems of excessive cost and delay in the processing of civil cases in the
Court? Why? What specific solutions would you recommend?

2. What are the most effective measures you have employed for preventing excessive cost
and delay that are not case-specific? What measures would you like to see instituted in this
Court, right now, to deal with excessive cost and delay?

3. Is the allocation and coordination of work among active judges, senior judges, and
magistrate judges effective? Is there sufficient backup for a district judge who has an
unusually burdensome case?

4, What role should a district judge and/or magistrate judge play in the settlement process?
When? Would it make sense to have one or more senior judges or magistrate judges
assume the role of a settlement judge?

5. How effective has the alternative dispute resolution process been in the Court? Are
there ways in which ADR should be improved or expanded?

6. When should a district judge appoint a special master? What roles can a special master
most effectively and efficiently assume?

7. Is civil discovery a cause of excessive cost? Excessive delay? What actions can a district
judge take to reduce excessive cost and delay?

8. What impact does the criminal caseload have on the processing of civil cases? Are there
administrative improvements that would assist judges in handling their civil cases without
delaying the disposition of criminal cases? Are there procedures that would expedite
criminal trials and permit more time for consideration of civil cases?

9. How should a district judge or magistrate judge decide the priority to be given to various
cases and motions? Should a judge inform the parties of the status of dispositive motions
or have a status conference when such motions have been pending for several months?

10. Are there specific actions that you have taken to manage the trial of civil cases that
expedite trials and reduce costs?

11. Are there special problems created by pro se cases (25% of the Court’s caseload) that
lead to delay in their processing or in the disposition of other civil cases?

12, Does this Court bave unique problems because it is in the seat of the federal
government? In civil cases? In criminal cases?
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TABLE I:

AGGREGATE CIVIL AND CRIMINAL CASELOAD
DISTRICT OF COLUMBIA
(SY 1985 THROUGH SY 1991)'

1985 1986 1987. 1988 1989 1990 1991
FILED
Civil 4199 875 3564 3513 3964 3281 3099
Criminal 536 506 611 625 578 602 803
Total 4735 4381 4175 4138 4542 3883 3902
CLOSED
Ccivil 4305 J446 >2999 3926 3675 3327 3051
Criminal 464 403 489 785 553 454 611
Total 4769 3849 3488 4711 4228 3781 J662
PENDING?2
civil 3481 Jg1o0 4475 4062 4112 3846 1894
Criminal 274 370 493 335 352 428 620
Total 3755 4280 4968 4397 4464 4274 4514
Source: Tables C and D, Appendix to the Annual Report of the Director of the Administrative

Office of the United States Courts.?

1

2

3

differences.

For example,

while the totals on Tables € and D do not.

Number pending at end of statistical year.

Based on a statistical year running from July 1 through June 30.

Also,

Totals do not match the totals that appear on tables derived from the Judicial
Workload Profile published in Federal Court Management Statistics because of reporting
Tables C and D include all criminal cases while the Workload
Profile does not include misdemeanors in the criminal filings totals.
filed, closed and pending cases on the Workload Profile include transferred criminal cases,

the totals for
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TABLE II
CASELOAD PER AUTHORIZED JUDGESHIP!
(SY 1985 THROUGH SY 1991)2

1985 1986 1987 1988 1989 1990 1991

DC us DC uUsS DC uUsS DC uUs DC Us DC us DC us

Filed 309 520 286 491 270 466 266 | 467 295 452 254 437 254 372
Civil 280 476 258 444 238 416 2134 417 264 406 219 379 207 320
Criminal 29 44 28 47 32 50 32 51 31 53 35 58 47 52
Terminated 315 511 254 508 218 462 305 . | 462 275 457 248 423 240 371
Pending 246 474 278 457 330 461 292 466 312 461 304 476 29% 422

Source: ' Judicial Workload Profile, Federal Court Management Statistics.

L The number of authorized judgeships in this district has remained constant at 15
since SY 1985. The number of authorized judgeships nationwide was 575 from SY 1985 - SY
1990. The number increased to 649 in SY 1991.

2 Based on a statistical year running from July 1 through June 30.
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TABLE III
WEIGHTED FILINGS PER AUTHORIZED JUDGESHIP'
(SY 1985 THROUGH SY 1991)2

1985 1986 1987 1988 1989 1990 1991
DC us DC us DC uUs DC us DC us DC us DC us
Civil 364 | 401 348 408 314 | 408 304 | 413 322 | 411 283 390 288 | 333
Criminal 38 59 40 61 35 60 36 64 37 64 42 68 51 60
Total 402 | 460 jgs 469 349 | 468 340 | 477 359 | 475 325 | 458 339 | 393

Source: Table X-1, Appendix to the Annual Report of the Director of the Administrative
Office of the United States Courts.?

! The number of authorized judgeships in this district has remained constant at 15
since SY 1985. The number of authorized judgeships nationwide was 575 from SY 1985 - SY
1990. The number increased to 649 in SY 1991.

2 Based on a statistical year running from July 1 through June 30.

3 Totals do not match totals that appear on tables derived from the Judicial Workload
Profile published in Federal Court Management Statistics because of reporting differences.
For example, Table X-1 includes all criminal cases, while the Workload Profile includes only
felonies. Also, Table X-1 excludes transferred criminal cases, while the Workload Profile

includes them.
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TABLE IV

TRIALS AND OTHER CONTESTED PROCEEDINGS COMPLETED'
DISTRICT OF COLUMBIA
(SY 1985 to SY 1991)?

1985 1986 1987 1988 1989 1990 1991
TOTAL 514 423 420 503 520 616 716
civil 352 313 307 330 322 305 255
Criminal 162 110 113 173 198 311 461
PER JUDGESHIP 34 28 28 34 35 41 48
Source: Total "Trials'": Table C-8, Appendix to the Annual Report of the Director of the
Administrative Office of the United States Courts. "“Trials" Per Authorized

Judgeship: Judicial Workload Profile for the District of the District of Columbia,
Federal Court Management Statistics.3

! Excludes proceedings conducted by magistrates. 1Includes hearings on temporary
restraining orders and preliminary injunctions, hearings on contested motions and other
contested proceedings in which evidence is introduced.

2 Based on a statistical year running from July 1 through June 30.

3 Numbers will not match because of rounding.
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TABLE V: CIVIL FILINGS BY NATURE OF SUIT
DISTRICT OF COLUMBIA
(SY 1985 - SY 1991, BY NUMBER AND PERCENT OF TOTAL CIVIL FILINGS)1

1985 1986 1987 1988 1989 1990 1991

No. % No. % No. % No. % No. % No. % No. %
Social Sec. 89 2.0 148 3.8 183 5.1 140 4.0 116 | 2.9 102 2.6 43 1.4
Recoveries 328 7.8 104 2.7 54 1.5 84 2.4 176 | 4.4 110 | 3.4 142 4.6
Pris. Pet. 310 7.4 349 9.0 || 381 | 10.7 373 | 10.6 595 | 15.0 481 | 14.7 324 | 10.4
Forf./Tax 26 .6 22 .5 30 .8 25 .7 92 2.3 30 .9 19 .6
Real Prop. 39 .9 52 1.3 46 1.3 53 1.5 47 1.2 40 1.2 109 | 3.5
Labor 354 8.4 437 | 11.3 342 9.6 336 9.6 297 7.5 257 7.8 258 | 8.3
Contracts 557 | 13.3 537 | 13.9 501 | 14.1 582 | 16.6 608 | 15.3 411 | 12.5 522 | 16.8
Torts 981 | 23.4 917 | 23.7 833 | 23.4 891 | 25.4 990 | 25.0 757 | 23.1 612 | 19.7
Copyright 46 1.1 70 1.8 57 | 10.1 || 80 2.3 60 1.5 70 2.1 32 1.0
_Civ. Riqghtn 514 | 12.2 480 | 12.4 445 | 12.5 338 9.6 424 | 10.7 443 | 13.5 410 | 13.2
Antitrust 13 .3 16 .4 23 .6 15 .4 6 .2 14 .4 20 .6
"Other™" 942 | 22.4 743 | 19.2 669 | 18.8 596 | 17.0 553 | 14.0 566 | 17.3 611 | 19.7
TOTAL 4199 3875 3564 3513 3964 3281 3099

Source: Judicial Workload Profiles, Federal Court Management Statistics.

' Based on a statistical year running from July 1 through June 30.



UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA
METHODS OF TERMINATION — CIVIL (SYS7-SY91)

ACTION SY91 $Y90 SY89 SY88 SYS?
Dismissals 1,631 1,631 1,898 1,796 1,816
Settled Before Trial 466 574 573 559 558

Settled During Trial 16 28 28 16 20

Trials 118 124 137 171 144

Summary Judgments 400 423 342 ] 358 315

Transfer Other Court 413 161 168 145 153

Other 385 477 484 489 481

TOTAL 3,429 3,418 3,630 3,534 3,487
TERMINATIONS

NOTE: A statistical year (SY) represents a 12-month period beginning July 1 and

ending June 30. For.example, SY91 represents the time period beginning
July 1, 1990 and ending June 30, 1991.

This tabie should be used to analyze trends in the methods of termination.
The data should not be used in direct comparison with figures published by

the Administrative Office. Because of reporting differences, the Court’s
and the Administrative Office’s data may not be the same.

SOURCE: C(lerk’s Office, United States District Court for the District of Columbia
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TABLE VII
MEDIAN CIVIL DISPOSITION TIME FROM FILING TO DISPOSITION
(SY 1985 THROUGH SY 1991, IN MONTHS)'

1985 1986 1987 1988 1989 1990 1991
District of
Columbia 6 6 6 9 8 7 6
= National 9 9 9 9 9 9 9
= Rank? 21st 19th 9th 44th. 16th 6th 4th

Source: Judicial Workload Profile, Federal Court Management Statistics.

! Based on a statistical year running from July 1 through June 30.

2 Indicates standing among the 94 federal district courts, from lowest to highest
disposition time.



TABLE VIII
MEDIAN TIME FROM DATE OF ISSUE TO START OF TRIAL OF CIVIL CASES TRIED
(SY 1985 THROUGH SY 1991, IN MONTHS)'

1985 1986 1987 1988 1989 1990 1991
DC us DC us DC us DC Us DC us bC Us DC uUs
Nonjury 9 14 11 | 14 13 13 - 10 14 12 13 13 13 13 14
Jury 12 15 10 14 10 15 11 14 12 14 10 15 11 15
= Total 10 14 11 14 11 14 11 14 12 14 12 14 12 15
()

Source: Table C~10, Appendix to the Annual Report of the Director of the Administrative
Office of the United States Courts.?

! Based on a statistical year running from July 1 through June 30.

2 Excludes all trials by magistrates. Also excludes the following kinds of trials:
land condemnation, forfeitures and penalty cases, prisoner petitions, bankruptcy petitions,
and three judge court cases.



TABLE IX
MEDIAN CIVIL DISPOSITION TIME BY METHOD
(SY 1985 THROUGH SY 1991, IN MONTHS)1

1985 1986 1987 1988 1989 1990 1991
DC us DC us DC us DC us DC us DC us DC us
No Court
Action 4 4 4 4 5 5 8 6 6 6 6 6 6 7
Before
Pretrial 7 8 7 7 6 7 8 7 8 6 7 7 6 8
At/After
=~ Pretrial | 10 15 11 15 10 15 12 16 13 15 11 14 12 15
s}
Trial 15 19 14 19 14 20 15 19 18 18 16 19 17 20
Overall
Median 6 7 6 7 G 8 9 8 8 8 7 8 7 9
Source: Table C-5, Appendix to the Annual Report of the Director of the Administrative

Office of the United States Courts.

! Based on a statistical year running from July 1 through June 30.

2 Totals do not match totals that appear on the Judicial Workload Profile published
in Federal Court Management Statistics because of reporting differences.



124!

1985

TABLE X
CIVIL CASES PENDING BY LENGTH OF TIME PENDING

DISTRICT OF COLUMBIA

(SY 1985 THROUGH SY 1991)'

1986

1987 1988 1989 1990 1991

Less Than

One Year 2171 2301 2267 2181 2571 1920 1741
One - TwO

Years 799 925 1250 820 874 1118 769
Two - Three

Years 356 553 737 763 508 539 735
Three Years ‘

And Over 143 131 221 298 372 489 649
Total Pending 3469 3910 4475 4062 4325 4066 3894

Source: Table C6A and C-6, Appendix to the Annual Report of the Director of the
Administrative Office of the United States Courts.?

1

cases pending at the end of each statistical year.

2

Based on a statistical year running from July 1 through June 30.

Figures represent

Totals may not match totals appearing on tables derived from Table C of the
Appendix because Tables C-6A and its successor C-6 do not include land condemnation cases.




TABLE XI
PENDING CIVIL CASES OVER THREE YEARS OLD PER JUDGESHIP'
(SY 1980 THROUGH SY 1991)2

1985 1986 1987 1988 1989 1990 1991
Dist. of Columbia 10 9 15 20 25 33 43
National 29 34 34 37 40 44 44

91

Source: Table C-G6A and C-6, Appendix to the Annual Report of the Director of the
Administrative Office of the United States Courts.

The number of authorized judgeships nationally from SY 1985 through SY 1990 was
575. In SY 1991, the number rose to 649. The number of authorized judgeships in this
district has remained constant at 15.

2 Based on a statistical year running from July 1 through June 30. Figures represent
cases pending at the end of each statistical year.
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TABLE XII: LENGTH OF CIVIL TRIALS AND OTHER CONTESTED PROCEEDINGS COMPLETED
DISTRICT OF COLUMBIA
(SY 1985 THROUGH SY 1991)'

1985 1986 1987 1988 1989 1990 1991

CIVIL TOTAL 352 162 313 307 322 305 255

1 Day 188 83 150 149 168 188 150
LﬁZ Days 68 27 53 47 53 43 . 38
3 Days 36 17 37 36 32 28 ‘ 18
4-9 Days 52 29 61 62 58 39 43
10-19 Days 7 4 7 9 8 6 6
20 Plus Days 1 2 5 4 3 1 0

Source: Table C-8, Appendix to the Annual Report of the Director of the Administrative
Office of the United States Courts.? '

! Based on a statistical year running from July 1 through June 30.

2 Excludes proceedings by magistrates. Includes hearings on temporary restraining
orders and preliminary injunctions, hearings on contested motions and other contested
proceedings in which evidence is introduced.

i
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TABLE XIII: DISTRIBUTION OF CIVIL TRIALS AND OTHER CONTESTED PROCEEDINGS,
BY PERCENTAGE AND LENGTH IN DAYS
(SY 1985 THROUGH SY 1991)°

1985 1986 1987 1988 1989 1990 1991

DC us DC us DC us DC us DC us DC us DC us
One 53.4 51.2 47.9 48.5 | 40.3 || 52.2 | 40.9 | 61.6 | 43.4 || s8.8 | 43.9
Two 19.3 16.7 16.9 15.3 | 21.0 || 16.5 | 19.7 || 14.1 | 19.6 | 14.9 | 18.1
Three 10.2 10.5 11.8 11.7 { 13.6 9.9 | 14.3 9.2 | 12.4 7.0 | 12.9
4-9 14.8 17.9 19.5 20.2 | 21.2 || 18.0 | 21.4 | 12.8 | 20.8 | 16.9 | 21.3
10-19 2.0 2.5 2.2 2.9 | 2.9 2.5 | 3.0 2.0 | 3.0 2.4 | 3.1
20 Plus .3 1.2 1.6 1.3 .9 .9 .7 .3 .7 0 .7

Source: Table C-8, Appendix to the Annual Report of the Director of the Administrative
Office of the United States Courts.?

Based on a statistical year running from July 1 through June 30,
2 Excludes proceedings by magistrates. Includes hearings on tempérary restraining
orders and prelirinary injunctions, hearings on contested motions and other contested
proceedings in which evidence is introduced.



TABLE X1V
LENGTH OF CIVIL TRIALS

IN DAYS BY NATURE OF SUIT
(Jan 1988 to Sept 1991)=*
(404 TRIALS)

SUMMARY OF CIVIL TRIALS
2 of Trials 1 Day 2 Davs 3 Davys 4—-9 Davs 10+ Davs
404 67 94 66 125 52
100% 17% 23% 16% 31% 13%
o
Nature of Suit # 1 2 3 4-9 10+
CONTRACT (59 trials - 15%)
110 Insurance 6 2 0 2 1 1
120 Marine 1 1 0 0 0 0
130 Miller Act 4 4 0 0 0 0
140 Negotiable Instrument 3 1 1 0 1 0
150 Recovery cf Payment &
Enforcement of Judgment 1 1 0 0 0 0
151 Medicare Act 0
152 Recovery Student Loans 1 1 0 0] 0 0
153 Recovery Overpayment of
Veteran's Benefits 0
160 Stockholders' Suits 2 0 0 0 1 1
190 Other Contract 40 9 10 3 13 5
195 Contract Product Liability _1 _0 _0 _0 _0 2
59 19 11 5 16 8
REAL PROPERTY (6 trials - 1%)
210 ILand Condemnation 0
220 Foreclosure 0
230 Rent Lease & Ejectment 0
240 Torts to Land 0
245 Tort Product Liability 0
290 All Other Real Property _6 _1 _2 _0 _3 0
6 1 2 0 3 0]
TORTS (206 trials - 51%)
Personal Injury (196 trials)
310 Airplane 2 0 0 0 1 1
315 Airplane Product Liability 1 0 0 0 0 1
320 Assault, Libel & Slander 4 0 0 1 0 3
330 Federal Employers' Liability 2 0 0 0 2 0
340 Marine 0
345 Marine Product Liability 0
350 Motor Vehicle 79 13 29 16 20 1
355 Motor Vehicle Product Liability 2 1 1 0 0 0
360 Other Personal Injury 73 13 18 15 21 6
362 Personal Injury - Med Malpractice 24 1 1 2 13 7
365 Personal Injury - Prod Liability 8 1 1 3 2 1
368 Asbestos Personal Injury Prod Liab _1 e 0 0 3 0
196 29 50 37 0 0
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Persconal Property (10 trials)

370
371
380
385

Other Fraud

Truth in Lending

Other Personal Property Damage
Property Damage Product Liability

BANKRUPTCY (1 trial - 0%)

422
423
426
454

CIVIL RIGHTS (101 trials - 25

Appeal

Withdrawal

Debt Chpt 11

Recover Money or Property

o\

)

440
441
442
443
444

Other Civil Rights
Voting

Employment
Housing/Accommodations
Welfare

PRISONER PETITIONS (3 trials - 1%)

510
530
535
540
550

Motions tec Vacate Sentence
Habeas Corpus - Gerneral
Habeas Corpus - Death Penalty
Mandamus & Other

Other

FORFEITURE/PENALTY (3 trials - 1%)

610 Agriculture -

620 Other Food & Drug ./

625 Drug Related Seizure of Property
630 Liquor Laws

640 RR & Truck

650 Airline Regulations

660 Occupational Safety/Health

690 Other

LABOR (6 trials - 1%)

710 Fair Labor Standards Act

720 Labor/Management Relations

730 Labor/Management Reporting & Discl
740 Railway Labor Act

790 Other Labor Litigation

791 ERISA

PROPERTY RIGHTS (6 trials — 1%)

B20 Copyrights

830 Patent

8B40 Trademark
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SOCIAL SECURITY (0 - 0%)

661
862
863
864
865

HIA

Black Lung
DIWC/DIWW
SSID Title XVI
RSI

FEDERAL TAX SUITS (2 trials - 0%)

870
871

Taxes - U.S. Plaintiff/Defendant

IRS - Third Party

OTHER STATUTES (11 trials - 3%)

400
410
430
450
460
470
810
850
875
890
891
892
893
894
825
500
950

State Reapportionment
Antitrust

Banks and Banking
Commerce/ICC Rates/etc.
Deportation

RICO

Selective Service
Securities/Commodities/Exchange
Customer Challenge

Other Statutoery Acts
Agricultural Acts

Economic Stabilization Act
Environmental Matters
Energy Allocation Act

FOIAa

Appeal of Fee Determination

Constitutionality of State Stat.

* First trial in sample Jan. 6, 1988

* Last trial in sample Sept. 24,
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TABLE XV: CRIMINAL FELONY FILINGS BY NATURE OF SUIT
DISTRICT OF COLUMBIA
(SY 1985 - SY 1991, BY NUMBER AND PERCENT OF TOTAL FELONY FILINGS)'

1985 1986 1987 1988 1989 1990 1991
No. % No. % No. % No. % No. % No, % No. %
Immigration 0 0 0 0 1 .2 2 .4 4 .9 2 .4 3 .4
Embezzlem. 25 5.7 21| 5.1 27 5.6 23 | 4.9 11 | 2.4 5 .9 14| 2.0
Auto Theft? 1 .2 3 .1 2 I 1.5 5 1.0 -- - - -
Weapons 19 4.3 21| s.1 14 2.9 8| 1.7 12 | 2.6 15 | 2.8 29 | 4.1
Escape 12 2.7 61 1.2 6 1.2 14 | 3.0 13 | 2.8 4 .7 2 .3
Burgl./Larc. sg | 13.2 57 | 13.9 62 | 12.9 47 | 10.0 28 | 6.1 15 | 2.8 24 | 3.4
Cont. Sub. 39 8.9 54 | 13.2 38 7.9 6| 7.6 18 | 3.9 17 | 3.2 10| 1.4
Narcotics 141 | 32.0 78 | 19.0 | 141 | 29.4 166 | 35.2 231 | 50.2 361 | 67.6 519 | 73.5
Forg/C'feit 37 8.4 30| 7.3 43 9.0 19 | 4.0 22 | 4.8 1s | 2.8 14 | 2.0
| Fraud | 47 ] 10.7 94 | 22.9 98 | 20.4 107 | 22.7 82 | 17.8 73 | 13.7 53| 7.5
llom/Rb/Aslt2 11 2.5 13 ] 3.2 10 2.0 12| 2.5 | 12| 2.8 8| 1.5 12 | 1.7
"Other" 50 | 11.4 33| 8.0 k] 7.9 31| 6.6 22 | 4.8 19| 3.6 26 | 3.7
TOTAL 440 410 480 472 460 ’ 534 706

Source: Judicial Workload Profiles, Federal Court Management Statistics.

Based on a statistical year running from July 1 through June 30.
2 Beginning in SY 1990, the Administrative Office stopped reporting Auto Thefts
separately. Also in that year, Robberies began to be reported separately from Homicides and
Assaults, although these offenses continue to be combined in this table for comparative
purposes.
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TABLE XVI
AVERAGE NUMBER OF FELONY DEFENDANTS FILED PER CASE
(SY 1985 to SY 1991)!

1986 1987 1988 1989 1990 1991

District of
Columbia 1.4 1.5 1.5 1.4 1.3 1.4
National 1.4 1.4 1.4 1.4 1.4 1.6

Source: Judicial Workload Profile, Federal Court Management Statistics.

! Based on a statistical year running from July 1 through June 30.

1




TABLE XVII: DISPOSITION OF CHARGES AGAINST CRIMINAL DEFENDANTS
IN THE DISTRICT OF COLUMBIA, BY METHOD OF DISPOSITION
(SY 1985 THROUGH SY 1991)!

1985 1986 1987 1988 1989 1990 1991
Dismissal 76 63 267 110 73 102 200
Plea 411 400 310 800 517 360 412
Court Trial 23 25 10 34 13 4 7
Jury Trial 83 45 36 126 131 124 234
TOTAL 593 533 623 1070 734 590 853

Source: Table D-6, Appendix to the Annual Report of the Director of the Administrative
Office of the United States Courts.

Based on a statistical year running from July 1 through June 30.
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TABLE XVIII
MEDIAN CRIMINAL CASE DISPOSITION TIME
(SY 1985 THROUGH SY 1991, IN MONTHS)'

1985 1986 1987 1988 1989 1990 1991

District of
Columbia 3.2 3.1 2.7 3.7 4.4 4.5 4.8
National 3.7 3.9 4.1 4.3 5.0 5.3 5.7
Rank? 20th 13th |  4th 23rd 21st 17th 18th

Source: Judicial Workload Profile, Federal Court Management Statistics.

1 Based on a statistical year running from July 1 through June 30.

2 Indicates standing among the 94 federal district courts, from lowest to highest
disposition time.



TABLE XIX:

(SY 1985 THROUGH SY 1991, IN MONTHS)'

MEDIAN DISPOSITION TIME FOR CRIMINAL DEFENDANTS
BY METHOD OF DISPOSITION

1985 1986 1987 1988 1989 1990 1991
DC | US DC Us || bc | Us DC | Us pc | us DC | Us DC | USs
Dismissal 3.5 | 2.5 [ 2.7 | 2.7 .1 3.0 3.4 (3.6 3.6 (3.2 3.2 3.3 |2.4]3.8
Plea 2.8 (2.8 ||2.8 {3.0 {2.2 |3.3}3.1|3.4)3.6 4.0 ||3.9 4.3 ||4.6 4.7
= ct Trial 3.7 | 2.5 {|28.9|1.6 4.5 |1.1 6.5 .6 |l 4.0 .8 || -=2 L1 -2 .1
~ Jury Trial | 3.9 |5.1 | 5.4 |5.4 | 4.2 [5.7(5.7 |5.7|5.7 6.5 |5.2 7.1 |5.7 |7.6
TOTAL 3.1 /3.0 |3.0 [3.2 ||1.7 {3.4}3.5 3.6 3.9 {4.1 4.1 |4.5 | 4.4 [4.9

source: Table D-G, Appendix to the Annual Report of the Director of

Office of the United States Courts.

the Adninistrative

Based on a statistical year running from July 1 through June 3jo0.

Median not computed because there were fewer than 10 defendants.
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TABLE XX: LENGTH OF CRIMINAL TRIALS AND OTHER CONTESTED PROCEEDINGS COMPLETED
DISTRICT OF COLUMBIA
(SY 1985 THROUGH SY 1991)1

1985 1986 1987 1988 1989 1990 1991

CRIMINAL TOTAL 162 110 113 173 198 311 461
1 Day ' 83 51 46 69 90 128 180
2 Days 27 ‘14 | 26 38 28 75 | 103
3 Days 17 20 16 20 30 53 87
4-9 Days 29 18 21 36 43 45 75
10-19 Days 4 4 1 6 6 3 8
20 Plus Days 2 3 3 4 1 7 8

Source: Table C-8, Appendix to the Annual Report of the Director of the Administrative
Office of the United States Courts.?

! Based on a statistical year running from July 1 through June 30.

2 Excludes proceedings conducted by magistrates. 1Includes hearings on contested
motions and other contested proceedings in which evidence is introduced.
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TABLE XXI: DISTRIBUTION OF CRIMINAL TRIALS AND OTHER CONTESTED PROCEEDINGS,
BY PERCENTAGE AND LENGTH IN DAYS
(SY 1985 THROUGH SY 1991)'

_ 1985 1986 1987 1988 1989 1990 1991
DC Us ole us DC us pc us DC us DC us pC us
One 51.2 46.4 40.7 39.9 | 43,2 | 45.5 | 43.8 | 41.2 | 43.9 | 39.0 | 42.0
L,'TWO 16.7 12.7 |l 23.0 22.0 | 18.9 | 14.1 | 19.3 | 24.1}{19.2 | 22.3 | 18.9
| _Three 10.5 18.2 14.2 11.6 | 13.8 §j 15.2 { 13.5 || 17.0 | 13.5 | 18.9 | 14.1
4-9 17.9 16.4 18.6 20.8 | 19.8 . 21.7 [ 18.4 || 14.5 | 19.0 |l 16.3 | 20.5
10-19 | 2.5 1.6 .9 3.5 3.2 3.0 ] 3.5 1.0} 3.2 1.7 | 1.1
20 Plus 1.2 2.7 2.7 2.3 1.3 5| 1.4 2.3 1.2 1.7 1.1

Source: Table C-8, Appendix to the Annual Report of the Director of the Administrative
Office of the United States Courts.?

! Based on a statistical year running from July 1 through June 30.

2 Excludes proceedings conducted by magistrates. Includes hearings on contested
motions and other contested proceedings in which evidence is introduced.
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PRO SE FILING ANALYSIS
NON-P NER

550 146 27% 146 29% 104 20% 152  37% 149  44% 134 519

DISMISSED 286

DEFENDANT 26 5% 15 3% 42 8% 11 3% 26 6% 19 6% 7 3%
PLAINTIFF 8 2% 3 1% 0 0 1 0 i
TRANSFERRED 0 1 1 2% 12 3% 20 5% 17 5% 9 3%
PENDING 200 38% 375 699% 306 61% 234 65% 215 52% 155 45% 112 43%
TOTAL 520 540 505 361 414 340 263

47% 97 24% 108 23% 250 42% 167 29% 168 123

185
DEFENDANT 43 1% 22 5% 90 19% 41 7% 37 6% 28 6% 23 7%
PLAINTIFF 3 1% 2 1% 4 1% 0 0 2 0% 1
TRANSFERRED 1 10 2% 17 3% .27 4% 60 11% 16 4% 29 9%
PENDING 164 41% 279 68% 256 54% 277 47% 304 54% 230 52% 163  48%
TOTAL 396 410 475 595 568 444 339

NON-PRISONER 520

PRISONER 396

(43%) 540 (48%) 505 (43%)
(57%) 410 (52%)

3 PSR
Y

361 38% 414 340
475 (52%) 595 62% 568 58% 444  57% 339 56%

TOTAL 916

950 980 956 982 784 602



PRISONER CASES FILED BY NATURE OF SUIT AND DISPOSITION - 1991

IFP IFP TERMINATED PAID PAID TERMINATED TOTAL CASES
NATURE COF PENDING PENDING : IFP AND PAID -
SUIT 12/31/91 |DISM.* DEFT. PLTF. TRANS. |12/31/91 | DISM. DEFT. PLTF. TRANS. | ASSIGNED
(190) Contract 2 0 0 0 0 0 0 0 0 0 2
(320) Assault Per.Inj. 0 0 1 0 0 0 0 0 0 0 1
(360) Other Per.In|. 1 1 0 0 1 0 0 0 0 0 .3
(440) Civil Rights 27 8 1, 0 2 4 1 1 0 0 - 44
(442)Employment 1 0 0 0 0 0 0 0 0 -0 R
(470) RICO 1 0 0 0 0 0 0 0 0 0 R
1430)General Petitlon 17 a3 4 0 5 1 1 2 0 4 - 67
40)Mandamus 4 2 0 0 0 0 1 0 0 0 7
(550) Other Petitions 57 68 9 1 18 4 2 3 0 1 161
(890)Statutory Actions 1 0 0 0 0 0 1 0 0 0 R
(895)F.O.1.A. 39 5 2 0 0 4 0 0 0 0 . 50
TOTAL 150 117 17 1 24 13 6 6 0 5 339
TOTAL NUMBER OF PAID CASES 30
TOTAL NUMBER IFP CASES 309
TOTAL NUMBER OF PRISONER CASES FILED 339

*Three dismissals were shown as voluntary dismissals.
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NON-PRISONER CASES FILED BY SUIT AND DISPOSITION - 1991

IFP IFP TERMINATED® PAID PAID TERMINATED TOTAL CASES
NATURE OF SUIT PENDING PENDING IFP AND PAID
12/31/91 | DISM* DEFT. PLTF. TRANS. [12/31/91 | DISM** DEFT. PLTF. TRANS. [ASSIGNED

190 Other Contract 2 3 0 0 0 2 2 0 0 0 9
195 Contract Product 0 1 0 0 0 0 0 0 0 0 1
230 Rent/Lease 0 1 0 0 0 0 0 0 0 0 1
320 Assault/Libel 2 3 1 0 0 0 0 0 0 0 6
360 Personal Injury 4 0 0 0 0 1 1 0 0 0 6
362 Med.Malpractice 1 2 0 0 0 0 1 0 0 0 4
370 Other Fraud 0 1 .0 0 0 0 0 0 0 0 1
380 Personal Property 0 1 0 0 0 0 0 0 0 0 1
440 Civil Rights 29 67 2 1 3 4 " 0 0 0 117
441 Voling 0 1 0 0 0 0 0 0 0 0 1
442 Employment 36 15 2 0 2 5 0 0 0 2 62
443 Housing 0 1 0 0 0 0 0 0 0 0 1
444 Wellare 1 4 0 0 0 0 0 0 0 0 5
530 Petitions General 0 3 0 0 0| 1 2 0 0 0 6
540 Mandamus 0 1 0 0 0 0 0 0 0 0 1
550 Civil Rights 2 2 0 0 0 0 0 0 0 0 4
790 Labor Litigation 0 1 0 0 0 0 0 0 0 0 1
864 SSID, Title VXI 10 1 0 0 1 0 0 0 0 0 12
890 Other Statutory 1 3 0 0 0 2 1 0 0 1 8
895 FOIA 5 5 1 0 0 4 0 1 0 0 16
Total 93 116 6 1 6 19° 18 1 0 3 263

TOTAL NUMBER OF PAID CASES 41

TOTAL NUMBER IFP CASES 222

TOTAL NUMBER OF PRISONER CASES FILED 263

*Three dismissal ware shown as voluntary dismissals and one as settied.
** One dismissal was voluntary and one case settled.
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