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Dear~Ab~{ 

I am pleased to enclose a copy of the Civil Justice Reform Act Advisory Group's 

Report, which is currently under review by the judges of this Court. 

As you know, against our vehement protests, the Northern District of Georgia was 
selected as a pilot court and, therefore, required to have its plan in place by the end of this 
year. Aside from being an ex-officio member of the advisory group, I feel that our members 
have done an excellent job, and I am quite proud of what they have accomplished. I thought 
that I would share it with you. 

Sin~ 

Luther D. Thomas 

LDT/cc 
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PUBLIC LAW 101-650 lH.ft. 5316]; Deeember I, 1990 


JUDICIAL IMPROVEMENTS Acr OF 1990 


:& it ,nact,d by tit, &Mt. and Houu of lUpl"frMIll4tiua of tit, 
UIlUed SlallS of A ,""rica ill Con.pu au,moW That thil Act may 
be cited as the "Judicial Improvementl Act of 1990". 

TITLE I-CIVIL JUSTICE EXPENSE AND 
DELAY REDUCTION PLANS 

SEC. 101. SHORT TtTLE. 

This title may be cited as the "Civil Ju.tice Reform Act of 1990", 
SEC. 102. Fl~DI~CS. 

The Congress makes the following findinp: 
(1) The problems of COlt and delay in dvil litigation in any 

United States district court mUit be addreued in the conten o( 
the full range of demands made on the district court', reIOurces 
by both civil and criminal matten. 

(2) The courts, the litigants, the litigantl' attomeya. and the 
Congress and the ezecutive branch, .hare responsibility (or COlt 
and delay in civil litigation and itl impact on access to the 
courts, adjudication of cases on the merits, and the ability o(the 
civil justice system to provide proper and timely judicial relief 
for aggrieved parties. 

(3) The solutions to problems o( cost and delay must include 
.ignificant c:ontributionl by the courts. the Utigantl. the Uti· 
lantl' attorneys, and by the Congress and the ellecutive branch. 

(4) In identifyinl.developinl. and implementing IOlutions to 
problems of cost and delay in civil litigation. it it neceuary to 
achieve a method of consultation 10 that individual judicial 
officers, litigants. and litigantl' attorney. "'ho have developed 
techniques (Of' litigation manag.m.nt and cost and delay redue­
tion can effectively and promptly communicate those tech­
niques to all participants in the civil ju.tice 'yJtem. 

(5) Evidence suggests that an effective litigation manacement 
and cost and delay reduction p~m should incorporate MV­
eral interrelated principles. inc:ludln,- . 

(A) the differential treatment of caRl that provides for 
individualized and specific management according to their 
needs, complexity. duration. and probable litigation careen; 

(B) early involvement of a judicial officer in planning the 
progress of a case, controlling the discovery process, and 
scheduling hearings. trials. and other litigation e\'ents; 

(C) regular communication between a judicial officer and 
attorneys during the pretrial process; and 
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CD) utilization o( alternative dispute resolution programs 
in appropriate cu.. . 

(6) s.c:ause the increasing volume and complexity or civil and 
criminal cases imposes increasingly heavy workload burden. on 
judicial officers. clerkl o( court, and other court penonnel. it ia 
neeessary to create an effective administrative structure to 
ensure ongoing con.ultation and communication regardinc 
effeeth'e litigation manqement and COlt and delay reduction 
principles and techniques. 

SEC. 103. A.\lESD)lE.'TS TO Trn.E II. UNITED STATES CODE. , 

(a) CmL Juma ExPENSE AH1) DEu.y RmucnoH Pl.ufl.-Titl. 
28. United States Code, is amended by in.sertinc after chapter 21 the 
rolloVo'ing new chapter: 

"CHAPTER 23-<:IVILJUSTlCE EXPENSE AND DELAY 
REDUCfJON PLANS 

"Sec. 

".11. Requirement lor a district court civil JUltiee HpellM ancl clela, Nductioa 
plan. 

".72. o.,..lopment ancl ample_alation tI • civil jaIdcII ..... ad dela, Ndue­
tioD plan. 

".73. Conteat 01 dvil jultiee apellM ad Mia, Nductiae plUL
".14. IW,oj_ or district court action. 
".75. Periodic cliltrict court _meaL 
".76. Enlwlcemeat 01 judiciallaI_atioa ....aiutiae. 
".71. ,Model civil jUltiC'f HpellM and Mia, Nduc&ioD pIaL 
".18. Acivilory II'OUPI. 
...". Information oa litiraUon lDan..._t ad ..ad Mia, ....uctioft. 
...N. TraiJlinr prGITaIftI. 
".81. Automated CUI inlormation. 
".82. o.ranitiona. 
... 411. Requirement ror a dlltrlct court cl.1I Jultlc••spenle and 

dela, reduction plan 
"There Ihall be implemented by each United State. cliftrict court, 

in accordance with this title, a civil jUltic:e ••n.e and dela, 
reduction plan. The plan may be a plan develope4 by Rch diltric:t 
court or a model plan developed by the Judicial Coril.renee 0( the 
United States. The purposes o( each plan are to (acilitate deliberate 
adJudication o( civil eases on the merita, monitor d.iIcovery, improve 
liueation manqement, and en.ure just••peedy. aDd iDezpeaaive 
resolutionl 0(civil disput ... 

-. 41Z. Deyelopment and Implementation or a ciYll Juat1c. upenae 
and dela, reduction plan 

"(a) The civil justice ezpense and delay reduction plan imple­
mented by a district court ahall be developed or aelected. u the cue 
may be. an.er consideration o( the recommendationl o( an advisory 
croup appointed in accordance with MC'tion 418 0( this title. 

"(b) The advisory group o( a United States district court ahall 
aubmit to the court a report. which ahall be made available to the 
public and which ahall include­

"(1) an assessment or the matters rererred to in lubsection 
(eX)); 

44(2) the basis (or ita recommendation that the district court 
develop a plan or select a model plan; 

44(3) recommended measures. rules and programs; and 

104 STAT. 5090 
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."(4) an explanation of the manner in which the recommended 
plan complies with section 473 of this title. 

"(d1) In develofang ata recommendationa. the advilory croup of a 
district court Ihal promptl, complete a thoro",h _ment of the 
ltate of the court', civil and crim.inaldocketa. In performinc the 
_ment for a district court.. the adviaory croup Ihall­

·"(A) determine the condition or the civil and criminal docketa; 
"(8) identity u.ndl in caM riliDp and in the demands being 

placed on the court', nIOUn::eI.
"(e) identity the principal C8wte1 or COlt and delay in civil 

liti,ation, livinl coDiideration to ,uch potential C8U1e1 u court 
procedures and the ·.a)'l in which litilanta and their attorneys 
approach and conduct litiption; ancl· ..'. 

"(D) elWDine the utent to which COIta and delays could be 
Nduted by a better ........nt of the impact or new l",tion 
on the c:ourta. . .. . 

"(2) In developing itl recommendationa. the advilory croup of a 
district court .han take into account the particular needs and 
circumstances of the district court. liti,antl in ,uch court. and the 
litiganta' attomeYL 

"(3) 'lbe advisory croup of a district court Ihall eDlUre that ita 
recommended action, inc:lude aipificant contributiol1l to be made 
by the court, the Iitiganta, and the litipnta' attome)'l toward 
reducin« cost and delay and thereby facilitatiDi acceu to the courta. 

"(d) The chief judp of the district court thall tranamit a copy of 
the plan implf'ment.ed in accordance with lUbaec:tion (a) and the 

. report prepared in accordance with .ubsection ('b) of this section to­
"(1) the Director of the Adminiltrative Office of the United 

States Courta; 
"(2) the judicial council of the circuit in which the district 

court illocat.ed; and 
"(3) the chief judge of each of the other United States district 

COUN located in .uch circuit. 

... 473. Conttnt of civil Ju.tice expense and dela)' reduction planl 
"(a) In fonnulatin, the provision. of itl civil juatice expense and 

delay reduction plan, each United Stalet district court, in col1lulta· 
tion with an advisory crouP appointed under section ''78 of this title, 
,hall conlider and may include the follmn, principles and ",ide­
lines of litigation management and COIIt and dela, Nduction: 

"(1) .ystematic. differential treatment of civil cues that tai· 
Jon the level of indh-idualized and cue .pecific manactment to 
,uch criteria u case complexity, the amount of time reasonabl), 
needed to prepare the cue for trial, and the Judicial and other 
resources required and available for the preparation and dis­
position or the case; 

"(2) early and ongoing control of the 'pretrial proceu through 
involvemtnt of a judicial officer in- . 

"(A) asaessing and plannin, the progress ofa case: 
"(8) setting earl)" firm trial dates. luch that the trial is 

acheduled to occ:ur within eighteen montht after the filing 
of the complaint, unless a judicial officer certifi .. that­

"Ii) the demands of the case and its complexit)' make 
luch a trial date incompatible with servin, the ends or 
justice; or 

104 STAT. 5091 
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"(iD the trial cannot reasonably be held within .uch 
time because of the complexity of the case or the 
number or complexity of pending criminal cues; 

"(0 controlling the extent of discovery and the time for 
completion of diac:o\'ery, and ensuring compliance with 
appropriate requested discovery in a timely fashion; and 

"(0) tetling, at the earliest practicable time. deadlines for 
filinc motions and a time framework for their dispolition; 

"(3) for aU cases that the court or an individual judicial offacer 
d.termines are complex and any other appropriate cue.. care­
ful and deliberate monitoring through a discovery-cate manage­

. ment conference or a ..ri.. of IUch conferences at which the 
presidin, judicial offacer- . . 

'"tA) explores the partin' ntceptivity1o. and the propriety 
of, ..ttlement or proceedin, with the litleation; 

"(B) identifies or formulates the principal iIIues in 
contention and, m appropriate cases, provides for the 
staged resolution or bifurcation of iIIues for trial consistent 
with Rule 42(1)) of the Federal Rules of Civil Procedure; 

"(0 prepares a discovery IChedule and plan conliltent 
with any presumptive time limita that a district court may 
Itt for the completion of discovery and with any procedures 
a district court may develop to­

. "(i) identify and Umit the volume or diIcovery avail­
able to avoid unnect11U'7 or unduly burdeDIOme or 
exr,;nsive discovery; and 

. '(ii) phue discovery mto two or more ltages; and 
"(1)) leta, at the earUest practicable time. deadlin .. for 

film, motions and a time framework for their dispa-ition; 
"(4) encouragement of coat-elTective discovery throu,h vol· 

untary exchanee of information amon, liticanta and their attor· 
neys and thro~h the uae of cooperative discovery devices; 

"(5) conservation of judicial nsoUrcel by prohibitinc the 
coftlideration of discovery motion. unlns accompanied by a 
certification that the movine party hal made a reuonable and 
,cod faith elTort to reach acreement with opposinC counltl on 

" the matten Itt forth in the motion; and 
"(6) authoriJation to rerer appropriate cases to alternative 

dispute resolution procraml that­
"(A) have been designated for ute in a district court; or 
N(B) the court may make avaUable, includin, mediation. 

mini trial. and .ummel)' jury trial. 
"(b) In formuiatin, the prOYlSion. of ita civil justice expense and 

delay reduction plan. each United States district court. in consulta· 
tion Yo'jth an advisory 1T0up appointed under Itction 478 of this title, 
.hall coftlider and ma"Y include the foUowin, liticatioa manacement 
and colt and dele,. reduction techniques: 

"(1) a requIrement that counsel for each party to a case jointly 
present a discovery-case manacement plan for the case at the 
mitial pretrial conference, or explain the reasons for their 
faUure to do so; 

"(2) a requirem.nt that each party be represented at each 
pretrial conrerence by an attorney who has the authority to 
bind that party recardinc all matters previously identifie-d by 
the court for discussion at the conference and all reasonably 
related matt en; 
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"(3) a requirement that all requests for extensions or dead­
lines for completion of discovery or for postponement of the trial 
be signed by the attorney and the party making the request; 

"(41 a neutral evaluation procram for the presentation of the 
legal and factual basis of a case to a neutral court representa­
tive ",lected by the court at a nonbindifll conference conducted 
early in the litifation; , 

, "(5) a requirement that, upon notice b)' the court, representa· 
tives of the parties with authority to bmd ,them in lettlement 
discussions be present or a"ailableby telephone during any
lettlement conference; and' .. 
, "(6) .uch other features u-the district court conliden a~pro­
priat.e after considerin, the recommendationl of the ad\,lsory 
rroup rererred to in Hction 472Ca) ofthis title, . 

"(c)Nothin, in a ci\'il justice expen", and delay reduction plan 
relating to the settlement authorit)' provilions of lhil tl'Cdon Ihan 
alter or connict with the authorJ_ty of the Attorney General to 
conduct liligation on behalf of the United States, or any dele,ation 
of the Attorney General. , 

"0 474. Re"iew of district court action 
"(al(1) The chief judges of each district court in a circuit and the 

chief Judge of the court or appeals for luch circuit .hall. u a 
commlttee- . , 

"(AI review each plan and report submitted punuant to 
MCtion 472cd) of thil title; and 

"(B) make .uch luggestionl ror additional actions or modified 
action. of that district court u the committee considen appro­
priate ror reducing COlt and delay in civil litigation in the 
district court. 

"(2) The chief judge or a court or appeal. and the chief judge of a 
district court mnr designate another judge of .uch court to perform 
the chief judge s responsibilitifS under paracraph m of this 
,ubsection. 

"(bl The Judicial Conference orthe United States­
"(1) .hall re"ie""" each plan and report lubmitted by a district 

court punuant to ..etion 472cd) of this title; and . 
"(2) may request the district court to take additional action if 

the Judicial Conrerence determines that such court has not 
adequately responded to the conditions rele"ant to the civil and 
criminal docketa or the court or to the recommendations or the 
district court'. advisory IrouP. 

"1475. Period it' district court asul.ment 
.. After developin, or selectin, a civil jUltice expense and deJay 

reduction plan. each United States district court Ihall auess an· 
nuall, the condition of the court'l ci,;l and criminal dockets .·ith a 
view to determining appropriate additional actions that mal' be 
taken b, the court to reduce COlt and dela, in dYil Utication and to 
improve the litigation mana,ement practices of the court. In 
performin, luch assessment, the court IhalL consult with an ad­
visory g1'Oup appointed in accordance .·ith section 478 of this title. 

"1476. Enhancement orJudicial information dissemination 
"(a) The Director or the Administrative Office or the United States 

Courts shall prepare a semiannual report. available to the public. 
that discloses ror each judicial offieer-

P.L 101-650 
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"(1) th~ number of motiona that have ~n. pending for more 
than lix months and the Dame of each cue in which luch 
motion has been pendinc: 

"(2) the number of bench triall that have been lubmitted for 
more thaD lix montbl and the name of each cUe in which luch 
trials are under IUbmisiion; and . .' 

"(3) the number and nam.. of CUll that bave not ~n 
terminated .'ithin three yUn after fllinl. . . .. 

"(b) To enaure uniformity. ofF,' the standards for cat­
ecorization or duiract.trization of • ac:tiona to be prescribed in 
accordance ~th ..ction 481 or- .title ahall apply to the ..mi· 
annual report p~parecl u.nder ~.~.. ­

"'417. )lod~1 .:lvil Justice expenle and dela, ndudJon plan 
"(a)(1) BUecI on the piau developed' a.n4 implemented by the 

United State. district. COUN _iplated u Early Implementation 
District (Aurtl pursuant to eection 1000c) 01 the QYil J\IItic:e Reform 
Act. o( 1990. the Judicial Conference of the Unit.ecl State. may 
develop one or more model civil jUitice upenae and delay reduction 
plans. Any luch model plan Ihall be accompanied by a report. 
explaining the mann~r in which. the-plan compli .. with Itct.ion 473 
of this title. . . 

"(2) The Director of the ,ederal Judicial Ctater and the Director 
of the Administrative Offace 01 &he United Statet CourtI may make 
recommendationl to the Judicial Conference rep.rdi.nc the develop­
ment o( any model civil JUitiot espeDM and elilay ncluc:tion plan. 

"(b) The Director of the AclmiAilt.raU..Office of the UDited State. 
(Aul'tl ahall transmit to the United Stat. diltrict COUN and to the 
(AmmittHs on the Judici.a.ry of the Senate and the Hou.se of Rep­
reltntatives copies of any iDaclel plan a.n4 accompuJinr report. 

... 418. Advllory "'OUpl 
"(a) Within iUnety da)'l after the date of the enactment of thia 

chapter, the advilory ",oup required in each United StatAel district 
court in accordance ".ith ltCtion 412 o( this title Ihall be appointed 
by the chief judie 0( each district court. after conaultation with the 
other judi.. o( luch court.· -. 

"(b) ne advilory crouP o( a cIittrict court ahall be balanced and 
include at~ and other penonI who are repreeentative o( major 
catecori.. of litip,ntl ill IUCh court. u determined by the chief 
Judge of luch court. 

H(C) Subject. to lubsection (d), in no event lhall any member of the 
adviaol')' croup ..rveloneer than four yean. . 

"(d) NotwiUurtandinc IUbsection (e). the United States Attorney 
(or a judicial district.. or hit or her dllicnM. IhaU be • permanent 
member 0( the advisory crou~ for that dirt.rict. court. 

"(e) 11se ehief Judie or • United StatAel district court may dee­
ipate a reporter (or each advisory p;oup. who may be compenaated 
in accordance with l'Iidelinll established by the Judicial (An(erenee 
o( the United States. . 

"(0 ne members o( an advilOry crouP ora United StatAel diltrict. 
court and an)' penon dllienated u a reporter (or lUeh croup lhall 
be conlidered .. independent contractors of luch court when in the 
performance or official duties o( the advitory croup and may not. 
101ely by reason 0( ..rvice on or for the advisory ",oup, be prohi~ 
ited (rom pract.icinllaw before lUeh .:GUrt. 
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.. , 479. Information on litigation management and cost and delay 
reduction . 

"(a) Within four yean after the date of' the enactment of' this 
chapter. the Judicial Conference of'the United States ahaIl prepare 
a comprehensive ftJ'Ort on aU piau received punuant to section 
472(d) of'this title. The Director of the Federal Judicial Center and 
the Director of' the Adminiltrative Office or the United States 
CourU may make recommendatioftl recardin, such report to the 
Judicial Conf'erence durinc the preparation of the report. The Ju­
dicial Conf'erence.halI traumit copies of'the report to the United 
States district courU and to the Committees on the Judiciary of'the 
Senate and the HoUle of Representativetl. . . 

"(b) The Judicial Conference of the United States ahall. on a 
continuin, basil- .' ... . 

. "(1) Itudy wa)'l to improve liticatiOil manlllement and dis­
pute resolution .rvic:es in the diltrict courta; and 

"(2) make recommendatioftl to the district courta on wa)'l to 
improve IUch .rvielll. . 

"(clm The Judicial Conference of'the United States ahall prepare. 
periodicalJy revile. and transmit to the United States district courU 
a Manual f'or Litigation-Manlllement and Cott and DeJay Reduction. 
The Director of' die Federal Judicial Center and the Director of'the 
Administrative Office or the United Statee Courtl may make rec­
ommendations reprdinc thepreparatioD ot and any .ubsequent 
revilions to the Manual. 

"(2) The Manual ahall be dneloped after caref'ul evaluation of'the 
pIau implemented under 1ICti0n 472 of thit title. the demonstration 
prorram conducted under 1ICti0n 104 of' the Qvn JUitice Reform 

. Act of' 1990. and the pilot p~ conducted UDder lection 105 of' 
the Civil Justice Ref'orm Act of 1990. 

"(8) The Manual .hall contain a description and analysis of the 
litigation manlllement. COlt and delay reduction principles and 
techniques, and alternative dispute reIOJution pn:II1"a.mj considered 
mem effective by the Judicial Conf'erence. the Di.rec:tor of the Fed­
enl Judicial Center, and the Director of'the Aclm1n..iatrative Office 
or the United States Couru. 

.. , 480. Tnlnlne prorram. 
"The Director of' the Federal Judicial Center and the Director of' 

the Administrative Office of'the United Statee Courta ahall develop 
and conduct comprehensive education and trai.nina p!"OIf&mS to 
ensure that all judicial office ... , clera of' court, courtroom deputies. 
and other appropriate court. penonnel are thoroUChly f'amiliar with 
the mOlt recent available inrormation and analyses about litigation 
manlllement and other tKhniques f'or reducing cem and upediting 
the reIOlution of' civil litigation. The curriculum or .uch training 
programs .hall be periodically reviled to reflect IUch inrormation 
and analyses . 

.. , 481. Automated case Information 
f'(a) The Director or the Administrative omce of'the United Statee 

CourU .han ensure that ea,h United States district court. hu the 
automated capability readily to retrieve inrormation about the 
ltatus or each case in such court.. 

"(b)(l) In carrying out subsection (a), the Director shall prescribe­
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LAWS OF 101lt CONG.-Znd SESS. Dee. 1 

"CA) the information to be recorded in district court auto­
mat.ed systems; and 

"(8) standards for uniform categorization or characterization 
ofJ'udicial aedOnl for the purpose of recording information on 

. ju icial act.iOnl in the district court automated S)'ltems. 
"(2) The uniform atandardl presCribed under paragraph (lXB) of 

this aubsection ahall include· a dermition of what constitutes a 
dismiaaal ofa cue and ltand"" for meuurinc the period for which 
a motion hu been pendinl- . . 

"(c) Each United Statel district court tball record information u 
prescribed pursuant to IUblectioD (I) of this aection . 

.., 482. Deflnltiona 
"All used in thil 'chapter,- the term "judicial officer' meana a 

United Slates district court judee or a United Statel mqistrate.". 
(b) br,uWENTATlON.-(U Except u provided in section 105 of this 

Act. each United State. diatrict court tball. within three yean after 
the date of the enactment of thil title. implement a eivil jUitice 
espense and delay reduction plan under MCtion 471 0( title 28, 
Unit.ed Slates Code, u added byaublection (a). 

(2) The requirementl aet forth in sectiOnl 471 through .78 of title 
28. United States Code, u added by subsection (a). IhaU remain in 
eerect for seven yean after the data of the enactment 0( thil titI. 

(c) EAILY IMPLEMENTATION D.ITaICf CoUITI.­
(1) Any United Statel district court that, no earlier than 

June 30. 1991, and DO later than December 31. 1991. devel. 
and implementl a eivil Justice expense and delay reduction plan 
under chapter 23 0( title 28. United States COde, u added by 
subsection (a). shall be delicnated by the Judicial Conference of 
the United States u an Earl, Implementation District Court. 

(2) The chief judge of a distnct 10 designated may apply to the 
Judicial Conference for additional resources, includin, techno­

. logical and 	penannel IUpport and information· systems, nec· 
essary to implement ic.a civil jUltice expense and delay reduction 
plan. The Judicial Conference may provide such resources out of 
funds appropriated punuant to MCtion 1000a). ' 

(3) WIthin 18 montb. after the date of the enactment of this 
title. the Judicial Conference shall prepare a report on the plans 
developed and implemented by the Early Implementation Dis­
trict CoUN. 

(.) The Director of the Administrative Office of the United 
States Courta shall tranamit to the United States district courta 
and to the Committees on the Judiciary of the Senate and 
House of Repraentatives­

(A) copies of the plans developed and implement.ed by the 
Early Implementation District Courtl; 

(8) the reporr.a lubmitted ~)' auch district courtl pursuant 
to aect.ion .72(d) o{ titie 28. United States Code, u added by 
subsection (a>; and 

(e) the report prepared in accordance with paragraph (3) 
of this aubsection. 

(d) 1'I:cHHICAJ. AND CoNPOUoIING AMEHDwENT.-The table of chap­
ters for part I of title 28, United State. Code. is amended by adding 
at the end thereof the followinc': 

-%3. a.u JUlcic••I~ft.. aad ••Ia, ....lICdoft , .....__~..._.._••....•._••_._._ '71", 
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Dee. 1 JUDICIAL IMPROVEMENTS ACT 

SEC. ..... DE~OSSTR.A110S PROGRAM. 

(a) IN GDlDtAoL.-(1) During the "·year period beginning on Janu­
ary I, 1991. the Judicial Conference of the United StatA!l .hall 
conduct .. demonstration program iD accordance with subsection (b). 

(2) A district court participating in the demonstration p1'OlJ'&ftl 
may allo be an Early Implementation Diltrict Court under eect.ion 
l()3(c). . 

(b) PaOOIAM R!:quIJlEMINT.-{n The United Statel Diltrict Court 
for tM Western District 0( Michicu ud the United StatA!l District 
Court {or the Northern District 0( Ohio ah.all ex~riment with 
I)'IWmI o( differentiated cue manacement that pl"O¥1d. lJ)eCiflcal1y 
(or the ..ipment 0( cueI to a~priate proceIIil\l tracb that 
operate under distinct and eapbcit rut.. proced~ and tim.. 
frames for tM completion 0(dilcover"J and (or trial.· . . .. 

(2) The United StatA!l DiItric:t Court (or the Northern District 0( 
California. the United Stat.l DiatrictCourt (or.th. Northern ow. 
trict o( West ViJ'linia, and the United Statel Diatrict Court (or the 
Western District of Missouri lball experiment with ..nOUI methodl 
0( reducing COlt and delay in civillitiption. iDcluc:lin« alternative 
dispute resolution. that .uch district COUN aDd the Judidal Con­
(erence ofthe United States .hall.leet. '. . '. 

(c) SroDY or RaULTS.-Th. Judicial Conference or the United 
Stat..fl. in conlultation with the Director or the Federal Judicial 
Center and the Director o( the Administrative OfTa or the United 
Statel CoUN ••hallitudy the elperience or the dlIIt.rict COUN under 
the demon.tration program. . . 

(d) REPOJIIT.-Not later thaD December 81. 1995, the Judicial Con· 
(erence 0( the United States ,hall tranlmit to the Committee. on the 
Judicial'7 o( the Senate and the HoUle o( Reprelentatiwa a report o( 
the resulta o( the demonstration pfOl1'8JD. . . ~ . .. . 

IEC. lOS. PILOT PROGRAM. 

(a) IN GDlIllAL.-(l) During the .year period ~ning on Juu­
ery 1. 1991. the Judicial Conference or the UnIted SlatA!l .hall 
conduct a pilot prOCTam in accordance with IUbeection (b). 

(2) A district court panicipatinc in the pilot procnm shall be 
desicnated u an Early Implementation District COurt under eect.ion 
1000c). 

(b) PaOOIAM R&qUlR.EMENTII.-{I) Ten diltrict eoUN (In thilleC­
lion referred to u "Pilot Districtl") designated by. the Judicial 
Conference or the United StatA!l .hall implement U~DM and delay 
reduction plan. under chapter 23 0( titl. 28, United State. Code (u 
added by aection 103<a»), not later than December 31. '1991. In 
addition to complying with all other applicable pl'VYiaiODl 0( chapter
23 of title 28. United Staws Code (u added by eect.ion 103(a». the 
U,Pt1Ule and delay reduction plana implemented by the Pilot ow. 
tric:tI lball include the 6 pnndples and JUidelines o( Utication 
manacement and cost and delay reduction identified .in MCtion 
"'3(a) 0( title 28. United States Code. 

(2) At Jeast 5 01 the Pilot Diltrictl desicnated by the Judicial 
Conference IhalJ be judicial diltricta .ncompaaing metropolitan 
~u.. . 

(3) The e.pense and delay reduction plana impl,mented by the 
Pilot District.l ,han remain in effect lor a period o( 3 yeara. At the 
end o( that 3o,ear period. the Pilot District. .hall no lon,er be 
required to include. in their expense and deJay reduction plans. the 

P.L 101...50 
See. lOS 
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REPORT OF THE ADVISORY GROUP 

OF THE UNITED STATES DISTRICT COURT 


FOR THE NORTHERN DISTRICT OF GEORGIA 

APPOINTED UNDER THE CIVIL JUSTICE REFORM ACT OF 1990 


I. Description of the Court 

A. Structure 

The Northern District of Georgia is a large metropolitan court comprised // 

of 46 counties bordering Alabama, Tennessee, North Carolina, and 

South Carolina. There are four divisions: Atlanta, Rome, Gainesville, and 

Newnan. Of the eleven authorized district judgeships, ten judges sit in the; 
, 

Atlanta Division, with two of the judges also covering cases filed in the 

Gainesville and Newnan Divisions. The judge assigned to the Gainesville 

Division spends about 75% of his time in the Atlanta Division Courthouse, but 

his Gainesville Division caseload accounts for approximately 60% of his total 

caseload. The judge assigned to the Newnan Division spends about 30-40% 

of his time on Newnan Division business. His courthouse presence is also 

primarily in the Atlanta Division. The eleventh authorized judge sits full-time 

in the Rome Division. 

The Atlanta Division has five full-time magistrate judges. The 

Gainesville and Rome divisions each have one part-time magistrate judge. 

Magistrate judge functions for the Newnan Division are handled by the Atlanta 

Division magistrate judges on an as-needed basis. 



There is one vacant authorized judgeship in the Atlanta Division:'Two 

other judges in the Atlanta Division have announced that they will take senior 

status, one judge on September 30, 1991, and the other judge on 

December 31, 1991. At present, there are two senior judges in the Atlanta 

Division. One senior judge carries a 100% caseload and the other senior /' 

judge carries a 30% civil caseload. 

The Atlanta Division, which includes the ten county metropolitan area 

surrounding the city of Atlanta, an area that offers regional, national and 

international marketplaces, is characterized by sophisticated commercial 

litigation and criminal prosecutions which include inter alia drug and white 

collar crimes. The Gainesville and Rome divisions each have a significant 

industrial focus in the poultry and carpet industries, respectively. All three 

non-Atlanta divisions service a blend of rural, recreational, and smaller town 

communities. 

B. Special Statutory Status 

The Judicial Conference designated the Northern District of Georgia a 

pilot district under the Civil Justice Reform Act of 1990 in March 1991. 

II. Assessment of Conditions in the District 

A. Condition of the Docket 

1. Status of the Civil and Criminal Dockets 

The indexed average lifespan (IAL) for statistical years 1981-1990 for 
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all civil cases in the Northern District of Georgia has consistently been lower 

than the national indexed average lifespan. See Charts 1 and 2. 

Chart 1: Life Expectancy and Indexed. Average 
Lifespan. All Civil Cases SY81·90 

Nortbern District of GtOrgia 
18 

- Life EApeccancy 
Months 

.- IAL 

- IAL Reference 

81 82 83 84 85 86 87 88 89 90 

Statistical Year 

Chart 2: Life Expectancy and Indexed Average 
Lifespan, Type n Civil Cases SY81 ..90 

Northen District of Gecqia 

- Life Expectancy 
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Average time for disposition of civil actions in the 94 United States District 


Courts is 12 months. Average lifespan is, for this reason, indexed at 12. In 
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SY1990, the indexed average lifespan for all civil cases in the Northern District 

of Georgia was 11 months. The indexed average lifespan in SY1990 for Type 

" civil cases, those civil cases which are more complex, was approximately 

11.8 months. The indexed average lifespan is corrected for changes in 

caseload mix but not for changes in the filing rate. It is considered a reliable 

statistical tool for comparison of docket function among the district courts. 

Although the Indexed Average Lifespan for civil cases in the Northern 

District of Georgia for 1991 is not yet available, the SY1991 figures for 

weighted case filings suggest that the Northern District of Georgia's Indexed 

Average Lifespan will continue to be better than average. Weighted caseload 

statistics, developed by the Judicial Conference of the United States, 

represent an attempt to adjust for differences among case types by assigning 

weights representing the relative amount of judge time necessary to resolve 

each type of case. 

According to the 1991 Court Management Report compiled by the 

Administrative Office of the United States Courts (Attachment 1), the total 

7""---case filings per judgeship in the Northern District of Georgia in SY1991 were 

330 cases, a slight decrease from the SY1990 figure of 347 cases. When the 

filings for SY1991 were "weighted," the filings per judgeship figure increased 

to 389 cases, as contrasted with the SY1990 weighted filings figure of 379 

cases. Since Indexed Average Lifespan is corrected for change in case mix, 

the Northern District of Georgia's SYl991 increase in heavier weighted cases 
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should result in the Indexed Average Lifespan for civil cases in the Northern 

District of Georgia remaining constant when contrasted with the SY1991 

national Indexed Average Lifespan. 

The ratios in Table 1 between weighted case filings and actual case 

filings for the Northern District of Georgia in SY1986-91 also reveal clearly the 

impact of heavier-weighted case filings on the Court's docket. In SY1986 

through SY1989, weighted case filings were 5-7% greater than actual case 

filings. In SY1990 that percentage grew to 9% and in SY1991 it almost 

doubled to 18%. 

Table 1: Comparison of Weighted Case Filings 

And Actual Case Filings 


Northern District of Georgia 


Weighted Filings Actual Filings Percent Increases 

SY1991 4279 3633 1.177 17.7% 

SY1990 4169 3813 1.093 9.3% 

SY1989 4356 4085 1.066 6.6% 

SY1988 4169 3949 1.055 5.5% 

SY1987 4235 3988 1.061 6.1% 

SY1986 4312 4008 1.075 7.5% 

Data supplied to the Advisory Group by the Federal Judicial Center Research 

Division in a memo dated August 13, 1991, allocated the effects of weighting 

on filings as being approximately 4:1, respectively, for civil and criminal cases. 
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The effect of case weighting is also illustrated by reference to the 

Management Report for 1991 (Attachment 1). Northern Georgia's unweighted 

filings ranking was 67th out of 94 courts nationally whereas its weighted 

filings ranked 35th nationally. The Northern District of Georgia's 1991 

weighted filings ranking reflects a 28 position change from SY1990 when 

Northern Georgia's weighted filings were in the 63rd position nationally. See 

Attachment 2. 

Viewed nationally or with regard to their local impact on the Northern 

District of Georgia, the weighted case load statistics for this Court provide 

support for the widely-held perception that civil cases in the Northern District 

of Georgia are more complex than those filed in many other districts. 

The median time from filing to disposition for criminal felony cases in 

{ the Northern District of Georgia in SY1991 was 6.2 months, an improvement 

over the 6.9 months median in SY1990. See Attachment 1. The SY1991 

national median is 5.7 months, which represents a lengthening of the median 

time nationally over the SY1990 median of 5.3 months. See Attachment 3. 

Criminal filings in the Northern District of Georgia in SY1991 included 69 fraud 

cases, 63 narcotics cases, 31 weapons and firearms cases, 26 burglary and 

larceny cases, and 23 robbery cases for a total of 212 cases as compared to 

124 cases in all other offense classifications combined. 

In an August 13, 1991, memo prepared to assist this Advisory Group 

in its review of the criminal docket, the Federal Judicial Center Research 
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Division concluded that when preliminary estimated weights derived from a 

current time study (as opposed to the official 1979 time study) were used to 

weigh Northern Georgia's criminal cases for SY1990, the Northern District of 

Georgia's SY1990 total weighted filings figure increased by 28.5 filings. This 

example is illustrative of the present day demands being imposed on the 

overall docket of the Northern District of Georgia because of the criminal 

docket's case load mix, which includes a large number of filings in higher 

weighted felony classifications. 

2. Trends in Case Filings 

For SY1986-1991, filings in the Northern District of Georgia decreased 

9.3% from 4,008 to 3,633, total terminations decreased 18.7% from 4,229 1 

to 3,437, and the pending caseload increased by 5.3% from 3,736 to 3,935. 

See Attachment 1. The 6.5% decline in the Northern District of Georgia's 

civil actions filed per judgeship, from 320 in SY1986 to 299 in SY1991, is 

consistent with a national trend of reduced civil action filings. On May 18, 

1989, the jurisdictional amount for diversity cases increased from $10,000 to 

$50,000. The Court in the four year period following this change has "lost" 

2,405 generally rapidly-terminating cases. See Table 2. This case reduction, 

representing an 82% decline in the number of diversity cases, has taken place 

at the same time that the case mix reflects an increase in more complicated 

'Reflects terminations for SY19S7. Statistics for SY1986 were disterted by mass terminations of habeas corpus petitions 
filed by Cuban detainees. 
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cases. These facts, along with the demonstrable increase in the demands of 

the criminal docket, explain in part the data showing a decline in case filings 

and in case terminations. 

Table 2: Diversity Case Filings 
SY1988-91 - Northern District of Georgia 

SY1988 2,930 cases filed 

SY1989 2, 1 50 cases filed 

SY1990 1,082 cases filed 

SY1991 525 cases filed 

Another statistic reflected in the decreased percentage of terminations is the 

simultaneous increase in pending cases. 

Northern Georgia's percentage of pending cases 3 years old or older for 

SY 1991 was 3.6% as compared to the SY 1990 percentage of 4%. See 

Attachment 1. This fjgure resulted in a 20th place ranking nationally. More 

importantly, it has reversed the trend of increasing percentages of cases 3 

years old or older which has existed since SY 1987. 

Over the six year period from SY1986-91, the true average duration (or 

life expectancy) of pending civil cases in the Northern District of Georgia, as 

calculated in Table 3, increased 5.58 months from 8.15 months in 1986 to 

13.73 months in 1991. Life expectancy is determined by calculation ot the 

ratio of pending cases to the annual case terminations. It is a timeliness 

measure, used to assess change in the actual case lifespan. It is corrected for 
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changes in the filing rate but not for changes in caseload mix. Northern 

Georgia's life expectancy increased at very moderate rates between SY1988­

89 and SY1989-90, but the increase in life expectancy between SY1990-91 

was more than twice as great at 1.26 months. Thus, even though the median 

time from filing to disposition for civil cases remained unchanged at 10 

months between SY1990-91 (see Attachment 1), the actual life expectancy 

of cases increased approximately 40 days. 

Table 3: True Average Duration (Life Expectancy) 
All Cases SY 1986-90 - Northern District of Georgia 

Annual Case Duration 
Year Pending Cases Case Terminations In Years In Months 

1991 3,935 3,437 1.144 13.73 

1990 3,853 3,707 1.039 12.47 

1989 3,870 3,884 0.996 11.95 

1988 3,669 3,776 0.971 11.65 

1987 3,494 4,229 0.826 9.91 

1986 3,736 5,495 0.679 8.15 

John Shapard, Federal Judicial Center Research Division, writes that the 

way to tell if a court is staying abreast is to track the life expectancy of its 

cases. "If that ratio stays constant, the court is staying abreast; if it 

decreases. the court is gaining ground - disposing of cases faster; and if it 
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increases, the court is falling behind. II J. Shapard, How Case/oad Statistics 

Deceive, at p. 3 (1991). 

The Advisory Group concluded that while on average all pending cases 

are being expeditiously disposed of by the Court and while the data does not 

reflect excessive delay, the same data does suggest that the increase in the 

true average duration (life expectancy) of all cases needs to be reversed. This 

trend is addressed in the recommendations of the Advisory Group suggesting 

ways to improve the condition of the docket through implementation of the 

principles of litigation management suggested or mandated for pilot courts by 

the Civil Justice Reform Act of 1990. 

The Federal Courts have for some years analyzed filings by category 

and developed statistical information differentiating between Type I cases, i.e., 

those cases which are generally disposed of by the same or substantially the 

same procedures, and Type" cases which are disposed of by a greater variety 

of methods. Type II cases generally involve more judicial time and more 

involvement of the judges in the myriad of details of case management. 

The Advisory Group focused upon the data that has been developed for 

Type I and Type II cases filed in the Northern District of Georgia. Particular 

attention was paid to the data contained on Chart 3 which indicates the 

historical relationship between filings of Type I and Type II cases overtime 

and Table 4 which differentiates by year the number of cases filed in each 

case type for each year. While useful in focusing on trends in the nature of 
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the cases filed and for examining the present case mix in this District, such 

data reflected quantitative changes in the case mix that were too small to be 

statistically significant. Chart 3 indicated very little fluctuation in the filing 

patterns by broad category. Table 4 indicated a decrease in Type I cases in 

its last two reported statistical years. Type II cases also experienced a slight 

decrease of cases over the same period, with the greatest decline being in the 

number of personal injury actions (139) and contract actions (67). 

Preliminary examination of data for SY1991 does not appear to reflect 

quantitative changes in the case mix of Type I cases. Type II cases reflected 

increases in labor and antitrust cases, although other Type " classifications 

remained consistent with SY1990. See Attachment 1. 

N Chart 3: Filings By Broad Category, SY81·90 
u Northern District or Georgia 
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Table 4: Filings by Case Types, SY19S1-90 

..81 82 83 1M 811 87 .8 

FilinO. Filinvo 
> < 

1989· 1989· 
Typo I c .... 1990 1990 

A.o.",o. 0 1 11 51 40 152 15 48 110 62" 
48 91 133 135 93 62 61 71 130 8S 45a.nk".,,,,,,, 

Mm•• 

L"'; 

C4nchKnnatM3n. 51 30 14 19 36 49 S 35 40 48 8 

ForK"''''. 
Pri.".,- 535 577 487 372 2148 443 587 610 603 534 69 

Soci.. s..,....iIv 181 199 364 409 313 219 2211 208 130 128 2 

Student Lo.", • 

v....... 0 57 1511 124 419 237 144 216 249 221 
 28 

152e2i 

Tv... 11 C.... 

8_.lIa_O 6 7 2 3- 2 2 I 2 1 14 13 

Com.......,.: ICC 
12R.I... eto. 15 11 2 5 7 5 15 10 8 20 

Contrct. 637 941 1042 825 752 831 718 754 873 608 67 

COIOvriv/lt. p....,. 

II Trod........ 64 72 68 64 104 94 81 1211 138 115 
 23 

EAlSA 15 20 23 30 45 30 35 311 51 92 35 

ForMitur. II 

Pan..... 29 21 35 88 511 78 98 104 ge 1111 
 11 
'••cl. drug.) 

Fr.Yd 345 132 82 10 94 13 811 10 114 1011 42 

L_ 14 73 511 eo 54 112 60 42 50 48 2 

Non..p,t.on.r e,v" 
Aiv/lt. 385 39a 428 472 4811 390 317 372 441 455 14 

p.,-Injo,wy 358 310 1117 438 4Il1l 473 378 412 510 311 139 

RICO 0 0 0 0 0 41 59 28 111 30 14 

s..owit.... 
Commoditioo. 39 42 48 58 18 53 31 41 33 38 5 

T.. 42 34 44 52 49 51 511 41 211 23 3 

234208 

AlOIt- 402 285 2111 253 257 280 230 252 233 221 I 12 

AI Civil C_• 32211 3307 381111 3485 5510 3501 3390 3445 3548 3432 114 

• Pri...., CM/ Rig"" . n...., .0_ oro cl • ..,_ Tv,," I, but T_ 2 __ bv"" FJC _ not prevldtt. "'"at""_ 1M....." pn.ontI' 
clvrI t'/f1hffl .-d MI Om-, civil rtfIhCl c..... 

The Advisory Group observed that there was a reduction in the actual 

number of civil trials between SY1986 and SY1991. The trend, up through 

SY1990, is graphed in Chart 4 r below. 
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For example, in SY1986, there were 305 civil trials which comprised 

about 69.4% of the total number of trials conducted in the District. In 

SY1990, there were only 215 civil trials conducted. These civil trials 

accounted for 60.7% of the total trials held in the District. 

Chart ~: ~umber or Civil Trials and Civil Trials as a Percentage or 
Total Trials. SY85-90 
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III Civt.l Tnals as '\ of Tocal TriaLs - Civil TriaLs 

The trends with regard to criminal trials developed conversely. The 

trend is graphed in Chart 5. 

Chan 5: Number or Criminal Trials and Criminal Trials as a 

Pen:enta&e of Total TMals. SY85·90 
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In SY1987, there were 105 criminal trials which accounted for 31.8% of the 

total trials conducted. In SY1990, the number of criminal trials rose to 139 

trials, accounting for 39.2% of the trials held. 

The number of criminal trials increased again in SY1991 to 155 trials 

which was 42.2% of the total number of 367 trials conducted. The number 

of civil trials in SY1991 declined by 3 trials for a decrease to 57.7% of the 

total trial calendar. Thus, over a six year period, the number of civil trials in 

the Northern District of Georgia decreased by 11.7% and the number of 

criminal trials increased by 10.4% for an overall impact of 22.1% in the 

makeup of the Court's trial calendar. 

The two largest classifications of felony filings in the Northern District 

of Georgia are narcotics and fraud 2
• These cases constitute a very important 

factor in the tremendous growth in the burden imposed by criminal 

prosecutions on the overall resources of the Northern District of Georgia. 

The growth in the narcotics cases has ranged from 17 cases in 

SY1986 to a high of 75 cases in SY1990 and back to 63 cases in SY1991. 

As Table 5 develops, this represents a growth for narcotics cases from 3.73 % 

of the total number of felony filings in SY1986 to a present year percentage 

of 18.75%. Over the same time period, fraud filings increased from 18 cases 

2The 1991 Civil and Criminal Felony Filings By Nature of Suit and Offense table included on Attachment 1 pro'lides the 
numbers of cases filed in each felony classification for SY1991. Type "G" criminal cases are narcotics. Type "I" criminal 
cases are fraud. The legend for the other filing classifications is provided at the bottom of Attachment 3. 
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to 69 cases in SY1991. This growth represents a 16.58% increase in fraud 

cases among the overall criminal filings from SY1986 to SY1991. 

Table 5: Criminal Felony Filings, With 

Number and Percentage Accounted for by Narcotics and Fraud Filings 


SY1986-90 - Northern District of Georgia 


Total Felonies Narcotics % Narcotics Fraud % Fraud 
Filed* Filings Filing Filings Filings 

SY1986 455 17 3.73% 18 3.95% 

SY1987 456 27 5.92% 39 8.55% 

SY1988 455 20 4.39% 28 6.15% 

SY1989 515 31 6.01% 21 4.07% 

SY1990 377 75 19.89% 82 21.75% 

SY1991 336 63 18.75% 69 20.53% 

·The Management Report does not include criminal transfers in the By Nature of Offense table. 

The Advisory Group concluded that while there had been an overall 

decrease of 29.5% in all felony criminal filings since SY1986 (from 484 cases 

to 341 cases), the data reflecting dramatic growth in narcotics and fraud 

cases and in the overall number of criminal trials in this District warrants 

consideration by the Court of procedures and techniques to shorten criminal 

proceedings and trials. 

None of the figures or statistical measures discussed in this section 

track the length of trials. The reduction since 1986 in the number of trials per 
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judgeship in the Northern District of Georgia, as reported in Attachment 1, 

does not necessarily establish that there has been a corresponding reduction 

in the judges' trial time. Research by the Advisory Group has determined that 

in calendar year 1986, the Northern District of Georgia held five trials that 

lasted between 10 and 19 days and two trials that lasted 20 days or longer. 

By contrast, in calendar year 1990, the number of trials lasting between 10 

and 19 days increased to nine trials while the number of trials 20 days or 

longer remained at two trials. 

3. Trends in Court Resources 

The number of authorized judgeships in the Northern District of Georgia 

increased to eleven judges in the late 1970s. There are no pending requests 

for additional authorized judgeships. The potential number of judges available 

to receive assignment of cases in the Northern District of Georgia is, however, 

increasing as experienced judges elect to take senior status. 

In SY1988, the Northern District of Georgia experienced 4.8 vacant 

judgeship months resulting from one judge's decision to take senior status. 

The judge has continued to carry a 30% civil docket. The Advisory Group 

found no evidence that this short-term partial loss in judicial resources was 

reflected in any of the Court's statistical reports for SY1988. 

A second judge assumed senior status on January 1, 1991, and that 

authorized judgeship has not been filled, although a nominee is presently 
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before Congress for confirmation. The senior judge has continued to receive 

civil and criminal assignments at the 100% level so there has not been any 

real net loss in judicial resources, although the Management Report 

(Attachment 1) for SY1991 correctly shows six vacant judgeship months 

through June 30, 1991. Another judge will assume senior status as of 

September 30, 1991. This judge also intends to continue receiving a 100% 

civil and criminal case assignment. 

In Statistical Year 1992, the Northern District of Georgia has already 

experienced vacant authorized judgeship months for July, August, and 

September, 1991, and is likely to experience additional vacant authorized 

judgeship months as a result of the two authorized judgeship vacancies (one 

existing and one impending) in the Court. 

It is also reasonable to predict that the Northern District of Georgia will, 

beginning January 1, 1992, experience more vacant authorized judgeship 

months since another judge has already announced his intention to take senior 

status as of December 31, 1991. A prolonged vacancy in this authorized 

judgeship offers greater potential for adverse impact on the Court's judicial 

resources since this judge intends, as senior judge, to accept a 70% caseload. 

While historically the Court has only been marginally affected by vacant 

judgeship months, the number of additional judges taking senior status could 

result in an adverse impact on the availability of judicial resources if there is 

delay by the Congress in filling vacant judgeships. A diminution in judicial 
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resources could adversely impact the ability of the Court to timely dispose of 

its pending caseload, both civil and criminal. This would increase the 

discernible trend toward an increase in the true average duration (life 

expectancy) of civil cases and the median life of criminal cases. 

Two judges on the Northern District of Georgia have been involved in 

special litigation affecting the judicial resources of the Northern District of 

Georgia. Since 1987, asbestos products liability cases have constituted 

approximately 44% of one Atlanta Division judge's caseload, ranging from, 

as shown in Chart 6, a high of 135 cases in SY1987 to 72 cases in SY1990. 
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In July 1991, the asbestos cases were transferred, pursuant to an order 

of reference consolidating all asbestos cases nationwide for multi-district 

litigation of pretrial procedures in the Eastern District of Pennsylvania. It is 

possible that these cases will at some point be returned to the Northern 

District of Georgia for trial. 
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The Northern District of Georgia's judge assigned to the Rome Division 

has been appointed by the Chief Judge of the Eleventh Circuit to hear a case 

involving the University System of Alabama. Between late October 1990 and 

late April 1991, the judge spent 79 days in Birmingham, Alabama, conducting 

the trial of this case. During this period, two Atlanta criminal cases which the 

judge normally would have handled were reassigned to an Atlanta Division 

judge. The same Atlanta judge also agreed to accept a criminal case set for 

trial in Rome during January 1991, but trial in that case was ultimately 

avoided because the defendant entered into a plea agreement. 

The Advisory Group has studied the dockets of the Atlanta and Rome 

Divisions for any evidence that these two litigation matters have adversely 

impacted the Court's attention to other litigation and has found no such 

evidence. The Advisory Group suspects these two special circumstances may 

have "stretched" the Court's judicial resources, but careful institutional 

planning and cooperation among the judges have limited their impact. 

The Advisory Group has also determined three other groups of pending 

cases that are presently making greater than normal demands on the Court's 

judicial and clerk's office resources. The first group is a multi-district case 

involving airline ticket price fixing. The second group, also a multi-district 

case, involves the denial of insurance benefits for chiropractic care. The third 

group consists of 150 companion cases, called "The Renaissance litigation," 

that evolved out of a public investment offering. The Advisory Group's 
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observations with regard to these three groups of cases are that the Court 

should continue to monitor these cases for any upward trends in their impact 

on judge time and clerk's office time. If such a trend becomes observable, the 

Court may wish to utilize the proposals of the Advisory Group relative to 

complex and protracted litigation discussed in Section III of this Report. 

As mentioned in Section I(A) of this Report, the Atlanta Division is 

served by five full-time magistrate judges who are appointed for terms of eight 

years. The magistrate judge in Rome is appointed at a 40% of full-time level 

to a four-year term that expires in 1994. The magistrate judge in Gainesville 

is also appointed for a term of four years, expiring in 1994, but his 

appointment is only for 12% of a full-time appointment. There are no pending 

requests for additional magistrate judge appointments in the Northern District 

of Georgia. 

The magistrate judges district-wide handled 4,896 matters in SY1990. 

The magistrate judges handle all petty offenses arising out of the federal parks 

and other federal properties in the District. The magistrate judges also handle, 

on a rotational basis, preliminary proceedings in a" criminal cases. Frequently, 

the magistrate judges are involved in subsequent proceedings in those cases 

that arose during the period of their service as duty magistrate judge. All 

motions in criminal cases are referred to the magistrate judges, who issue 

reports and recommendations to the district judges regarding the disposition 
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of those motions. A summary showing the magistrate judges' workload for 

SY1986 - December 1990 is attached as Attachment 4. 

Local Rule 260 sets forth the matters which are handled by magistrate 

judges in this District and Internal Operating Procedure 920 addresses the 

assignment of cases and duties to the magistrate judges. These rules are 

included as Attachment 5. They reveal that magistrate judges in the Northern 

District of Georgia are authorized to perform the full range of duties permitted 

under the Federal Magistrate Act. 

While they are authorized to do so, magistrate judges in the Northern 

District of Georgia do not routinely try civil cases upon consent of the parties. 

Internal Operating Procedure 920-1 (b) provides that "[ilt is the intention of the 

judges of this Court that the handling of the other duties assigned to the 

magistrates by the Court take priority over the trial of civil cases." 

In 1986. the district judges. under the authority of 42 

USC§2000e-5(fJ(5). directed that Title VII cases brought in the Atlanta and 

Newnan Divisions of the Northern District of Georgia be referred at the time 

of filing to the full-time magistrate judges who, acting as special master, 

would hear and decide those cases in their entirety. Title VII cases in the 

Gainesville and Rome divisions would continue to be tried by the district judge 

assigned to these divisions . 

. The Advisory Group does not classify this referral of Title VII cases to 

the magistrate judges as being indicative of a "trend" toward increased 
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assignment of civil trials to the magistrate judge division. Rather, it is the 

opinion of the Advisory Group that it is better to characterize the referral as 

affirming the District Judges' confidence in the competency of the magistrate 

judge division to handle civil matters whenever the case load obligations of the 

District Court render it impossible for the district judges to try civil cases 

within statutory or otherwise reasonable time periods. 

The Clerk of Court's office in this District has served as a pilot 

nationally for the development of three computer programs since 1987. These 

computer programs have benefited clerk's office employees, the judges and 

their staffs, and attorneys with cases pending before the Court. These 

programs include: 

(1) 	 CIVIL: an on-line civil docketing program; 

(2) 	 CRIMINAL: an on-line criminal docketing program; and 

(3) 	 PACER: a public access program which allows attorneys and 

other members of the public access by telephone line to Court 

dockets 21 hours each day. 

The CIVIL and CRIMINAL programs are part of an electronic docketing 

and case management system, called Integrated Case Management System 

(ICMS)' that replaced the Court's manual paper system. ICMS automated the 

maintenance of the docket sheet, provides case status, document, and 

deadline tracking; serves as a central, up-to-date information resource 

thrOughout the Court or wherever a terminal is linked to the Court's computer; 
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automates production of notices and other standard correspondence, case and 

party indices, and the case opening and closing reports; provides standard 

reports to assist the judges and court administrators in monitoring case 

activity; and enables the Court to customize reports to address special needs 

as they arise. 

The Advisory Group was informed that another system called CHASER 

is planned for the Northern District of Georgia but that an implementation date 

has not yet been set. CHASER will provide case management data directly 

to the judges and their staffs in chambers. 

The number of employees in the Clerk of Court's office has remained 

at approximately 65 employees over the past five years. The District Court 

Executive's office staff has grown from three to five persons since 

establishment of the District Court Executive position in October 1984. 

Implementation of an alternative dispute resolution program, such as the one 

recommended by the Advisory Group in Section III, will require the hiring of 

additional staff persons. 

B. Cost and Delay 

1. Existence and Causes of Delay 

True average duration (or life expectancy) for civil cases in the Northern 

District of Georgia increased by 1.26 months between SY1990 and 1991, 
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after two years of much more moderate increase. Life expectancy is now 

13.73 months. Refer to Section II(A){2) of this Report for the data supporting 

these figures. 

Even though the civil trials which were conducted in SY1991 

proceeded more quickly from issue to termination than those conducted in 

prior years (see Attachment 1), fewer civil trials were held because of the 

demands of the criminal docket and the corresponding increase in the number 

of criminal trials. Effective reduction in life expectancy is impacted when the 

number of civil trials declines. 

John Shapard has written that an increase in the life expectancy of a 

court's civil cases indicates that the court has failed to stay abreast of its civil 

case load . He explains that to reverse this trend the court must make 

substantial gains in reducing its number of pending cases. J. Shapard, How 

Case/oad Statistics Deceive, at pp. 2-3. Mr. Shapard explains further at p. 3 

that if the methods necessary to accomplish this reduction " . . . require a 

drastic increase in trials or other activities that place major demands on court 

resources, then the pending caseload cannot be quickly cut in half without a 

major increase in those resources." Table 6 presents the growth in the 

Northern District of Georgia's pending caseload from SY1986 to SY1991 (with 

the one year exception of SY1987.) 
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Table 6: Pending Cases In 

The Northern District of Georgia 


SY1986-91 


Number of 
Pending Cases 

SY1991 3935 

SY1990 3853 

SY1989 3870 

SY1988 3669 

SY1987 3494 

SY1986 3736 

The SY1991 life expectancy of 13.73 months for civil cases in the 

Northern District of Georgia reflects the true average duration (i.e., actual life 

span) and does not take into account data reflecting the national indexed 

average life span discussed and explained in Section lI(a)(1) of this Report. 

This data for SY1991 has not yet been prepared and will be included in a 

supplement to this Report when available. 

The Advisory Group has determined that the increase in life expectancy 

in civil cases does not lead to the conclusion that there is "excessive delay" 

in the disposition of civil cases in the United States District Court for the 

Northern District of Georgia. Indeed, the Advisory Group concluded that the 

Northern District of Georgia's increase in life expectancy is symptomatic of 
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two major factors negatively affecting the management of civil litigation in the 

Northern District of Georgia. These factors are the increasing difficulty of 

the Court's civil caseload, as demonstrated by the percentage increase in 

Type II (heavier weighted) civil cases between SY1988-1991 and the 

escalating toll on judicial resources imposed by the documented increase in 

percentage of trial time being consumed by criminal cases. The criminal 

docket's effect on the civil docket is further evidenced by developments in the 

law, practices, and procedures relating to the sentencing of guilty defendants, 

which is discussed below in Section 11(8)(4) of this Report. 

The Advisory Group examined carefully Court procedures and rules, 

motion practice, and the Court's scheduling practices. The object was to 

ascertain whether singly or in combination existing procedures and rules 

contributed to increasing cost or delay. 

Existing rules provide for each judge to use the same form of pretrial 

order. Existing rules also provide for time limits on discovery, limit the number 

of interrogatories that may be served upon an adverse party, limit the duration 

of depOSitions, require an early consideration of settlement, require the parties 

to confer to resolve discovery disputes among themselves, and in general 

reflect a studied attempt by the Court to incorporate into the local rules widely 

accepted practices designed to insure the proper balance between judicial 

involvement in the pretrial process and the flexibility of the litigants to develop 
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the facts of the case through a wide variety of means, freed from any attempt 

by the Court to over manage the case. 

While there were criticisms by some attorneys who responded to the 

Attorney Questionnaire developed by the Advisory Group (Attachment 6) 

complaining of delay in ruling upon motions, accompanied by the suggestion 

that a failure to rule upon pending motions had contributed to cost and delay, 

the Advisory Group was not able to conclude from its studies and the 

evidence before it that failures by the judges of this Court to timely rule upon 

pending motions was a significant contribution to cost and delay. While 

practices between the judges vary and some judges are better case managers 

and rule more promptly than others, the inclusion within the Civil Justice 

Reform Act of 1990 of §476 should stimulate the judges to decide motions 

within a six month period. Section 476 of the Act provides: 

"(a) The Director of the Administrative Office of the United States 
Courts shall prepare a semiannual report, available to the public, that 
discloses for each judicial officer-­

"(1) the number of motions that have been pending for more than six 
months and the name of each case in which such motion has been 
pending; 

"(2) the number of bench trials that have been submitted for more than 
six months and the name of each case in which such trials are under 
submission; and 

"(3) the number and names of cases that have not been terminated 
within three years after filing. 

"(b) To ensure uniformity of reporting, the standards for categorization 
or characterization of judicial actions to be prescribed in accordance 
with section 481 of this title shall apply to the semi-annual report 
prepared under subsection (4)." 
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The Advisory Group noted the absence from local rules and procedures 

of provisions concerning alternative dispute resolution procedures such as 

arbitration and mediation. Also omitted from existing rules and practices are 

any requirements requiring the setting by the Court of a fixed trial date or any 

requirement that a trial be held in civil cases within 18 months absent a 

specific finding by the Court that that 18 month rule should be inapplicable. 

Since each of these requirements are mandatory for pilot courts, each is 

discussed in the following sections discussing the six principles of litigation 

management to be implemented by pilot courts and their implementation 

within the framework of existing rules. 

2. Costs 

The Advisory Group could find no evidence that expediting the pace of 

civil cases will necessarily reduce costs. Indeed, responses to the 

Questionnaire (Attachment 6) reflected some views that high costs were at 

least in part attributable to: 

• 	 short discovery deadlines; 

• 	 unnecessary filing requirements; and 

• 	 too much Court supervision prior to attorneys and clients being 

ready for trial. 

The Advisory Group concluded after consideration of the conflicting 

viewpoints and the available literature discussing the nexus, if any, between 
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delay and cost that existing rules and procedures do in most cases strike a 

reasonable balance between the understandable desire of litigants and 

attorneys to have maximum flexibility in the management of their cases and 

the Court's interest in assuring that cases assigned to the judges of the Court 

are disposed of promptly. The Court has developed local rules with time 

limits and other requirements which are designed to expedite the pace of the 

litigation, discourage delay, and encourage an early discussion of settlement. 

At the same time the Court has incorporated flexibility into the application of 

its rules in order to allow adjustments to the rules whenever the complexity 

of a case renders adjustment appropriate as well as whenever realistic 

assessment of the time needed for the judge's determination of the case 

renders strict adherence to the rules inappropriate. 

There is a widely held perception between the litigants in this District 

and the attorneys who represent these litigants that while civil litigation in the 

United States District Court for the Northern District of Georgia is costly, just 

as it is elsewhere, the costs problem is not a structural problem arising out of 

the Court's rules and procedures nor can it be rightly remedied by 

amendments thereto. Indeed, reducing costs is and should be the primary 

responsibility of the litigants and their attorneys with Court involvement limited 

to the correction of abuses by the litigants. 

The statute directs the Advisory Groups to "identify the principal 

causes of cost and delay ... II and suggests that the role of court procedures 
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and the conduct of both litigants and their attorneys in cost and delay be 

considered. 28 USC§472(c)(1 )(C). It is the view of the Advisory Group that 

efforts at controlling costs should be directed toward understanding how 

litigation decisions are made by the litigants and their attorneys and how 

litigation tactics and choices impact costs. The principal problem in this 

District is, as elsewhere, the costs associated with discovery. The problems 

include, among others, costs associated with (1) the number and length of 

depositions, (2) the use of expert witnesses and their associated costs, (3) the 

volume of documents sought in discovery and the subsequent use or 

attempted use of those documents, and (4) discovery with respect to parties, 

witnesses, and issues that are marginally involved in the litigation. The 

manner in which litigation is conducted and its impact on cost and delay is 

further discussed in the following Section 3 of this Report. 

3. Effect of Litigation Practices and Procedures 

The Civil Justice Reform Act of 1990 requires the Advisory Group not 

only to analyze court procedures and their impact on cost and delay but also 

to examine the way litigants and their attorneys approach and conduct 

litigation. A broad review of litigation practices and procedures, both in and 

out of court, was undertaken by the Advisory Group to ascertain how existing 

practices could be modified to reduce cost and delay. The Advisory Group 

found itself unable to accomplish this task with the degree of precision that 
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it achieved when addressing other topics in the Report. The broad experience 

of the members of the Advisory Group, both in the business community and 

as attorneys representing individual interests, corporate interests, plaintiffs, 

and defendants, enabled, however, the Advisory Group to focus on specific 

practices of litigants and their attorneys which affect the cost and pace of 

litigation. In order to obtain a broader cross section of views on these issues 

the Advisory Group utilized a questionnaire directed to attorneys in 90 

selected cases. Attachment 6 is a copy of the questionnaire along with a 

brief outline of the methodology employed by its formulation. 

The Advisory Group paid particular attention to discovery practices as' 

well as to motion practice, relationships among counsel, and trial practices 

which impact or potentially impact the length of trials. Consistent with 

today's legal practice, clients are increasingly involved in the conduct of 

litigation, frequently through their in-house attorneys, and in the decision 

making process involving such critical areas as the sequence and timing of 

discovery initiatives, the timing and content of settlement offers, the use of 

experts, and the preparation and filing of motions which are potentially case 

dispositive, i.e., motions to dismiss or motions for summary judgment. 

The Advisory Group was persuaded that while there is no single cause 

for the cost and delay attributable to civil litigation in this District, discovery 

practices impact directly on both cost and delay and are in some cases a 
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contributing factor to cost and delay. The Advisory Group concluded after 

reviewing both the attorneys' responses to the Questionnaire (Attachment 6) 

and after studying portions of the relevant literature on the subject of cost and 

delay that a reduction in cost and delay attributed to discovery could and 

should be achieved through more communication between attorneys for 

litigants and through agreements between litigants reflecting heightened 

sensitivity to the cost and pace of litigation. Such an approach might include 

consideration of the following practices: 

• 	 a reciprocal and early voluntary exchange of information known 

to be relevant and/or discoverable; 

• 	 early use of admissions and stipulations to establish facts not 

genuinely in dispute; 

• 	 interview of witnesses in lieu of depositions particularly where 

the witnesses' knowledge is as to discrete and identifiable 

subject matter areas; 

• 	 early discussions and agreements between counsel establishing 

an overall litigation plan consistent with the time limitations of 

the local rules and the need to obtain prompt and fair disposition 

of the case; and 

• 	 early identification of potentially dispositive issues as to a claim 

or defense which if resolved by the Court will either terminate 

the case or materially limit the scope of the litigation. 
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The Advisory Group believes that implementation of these suggestions 

can be achieved consistent with the existing local rules. However, the 

Advisory Group has included in its recommendations a proposed amendment 

to the local rules (discussed in detail in the following section of this Report) 

which will require plaintiff and defendant to exchange certain basic information 

which is relevant to their claims and defenses, respectively, by filing answers 

to court mandated interrogatories and requests for production of documents. 

Such an approach has been followed with some success in other courts. At 

a minimum, the interrogatories have resulted in the parties focusing on and 

exchanging useful factual information sooner than they otherwise would have, 

thereby promoting an earlier identification of the legal basis of claims and 

defenses. 

The Advisory Group considered, but rejected, inclusion of a rule that 

would require the attorneys to develop and submit for court approval a 

comprehensive management plan for each case as part of their pretrial efforts 

which would contain early identification of witnesses and documents and 

limits on (1) the number of witnesses; (2) the number of documentary 

exhibits; (3) the number of experts; (4) the time within which a deponent can 

be deposed; and (5) the time to be allotted to the trial of the case. 

While many of these ideas may be particularly useful in the handling 

and disposition of complex and protracted litigation, cases which present 

special case management problems to the Court, and while the practices 
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suggested might be useful in any case, the Advisory Group concluded that 

there is sufficient flexibility under the existing rules for the litigants to develop 

these and other appropriate techniques for controlling the cost and time of .. 

litigation. In short, the Advisory Group was not persuaded that mandating a 

specific management plan in each case and requiring court supervised 

implementation would be helpful to reducing cost and delay and, indeed, 

concluded that requiring such an approach might increase cost and delay by 

requiring more time of the judge in making case management decisions better 

left to the litigants and their attorneys. 

Under the Court's existing motions practice, motions filed with the 

Court are required to be submitted in writing and supported by a brief. Oral 

argument on motions is the exception rather than the rule. While there was 

some discussion among the Advisory Group as to whether greater flexibility 

in permitting oral argument of motions might reduce delay and possibly costs 

as well, the Advisory Group was, again, not persuaded that the available 

evidence together with the demands on the judges' time warranted 

modification of existing rules and practices. 

The Advisory Group also considered whether lack of civility between 

the parties or between counsel has added appreciably to cost and delay. 

Some of the judges of the Court met with the Advisory Group and were 

questioned as to whether a demise in professionalism has impacted negatively 
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on either cost or delay. The Advisory Group found, based on its inquiries to 

the Court and on the information furnished by attorneys either in their answers 

to the Questionnaire or in relating their experiences to the Advisory Group, 

that there is, in most instances, reasonable cooperation between the litigants 

and their attorneys regarding compliance with the provisions of the local rules, 

and in cooperating with the Court to reduce cost and delay. There are, to be 

sure, exceptions, but existing local rules and available sanctions for dilatory 

tactics and lack of professionalism are adequate to insure that relationships 

among counsel do not adversely affect either the cost of litigation or the time 

within which it is conducted.· 

The Advisory Group's examination of the condition of the docket as 

discussed herein, as well as information provided by the United States 

Attorney and other members of the Advisory Group, contributed to the 

Advisory Group's conclusion that the length of trials is increasing both for civil 

and criminal cases. This trend is important in understanding both cost and 

delay. The trend toward longer trials seems to reflect the case mix in this 

District and may, therefore, be unavoidable. However, the Advisory Group is 

persuaded that greater efforts and cooperation by attorneys to narrow the 

issues for trial by limiting the use of testimonial and documentary evidence, 

which while admissible is merely cumulative, would be useful in reducing the 

length of trials. The Advisory Group also determined that the litigants and 

their attorneys should endeavor to make realistic estimates of time necessary 
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for trial and then to stay within that estimate. The Advisory Group believes 

that if each attorney will focus upon his or her responsibility to expedite 

termination of the party's case at the lowest possible cost that is consistent 

with the attorney's professional responsibility to the client, the trend toward 

longer trials can be curtailed. 

4. Effect of Legislation and Executive Policies 

The Advisory Group assessed the impact of key legislation and actions 

taken by the executive branch upon the Court's ability to dispose of civil 

cases. Included in this assessment was examination of the following areas: 

• Speedy Trial Act 

• Sentencing Guidelines 

• Firearms Prosecutions 

• Drug Prosecutions 

The findings of the Advisory Group in these areas are discussed in 

some detail below. In addition, the Advisory Group considered the following 

legislatively created causes of action: 

• ERISA 

• RICO 

• FIRREA 

ERISA, the Employment Retirement Income Security Act of 1974, 29 

USC§ §1001-1461, is a comprehensive federal scheme for regulating pension 
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and other employee benefit plans. ERISA filings in the civil docket increased 

more than six times in statistical .years 1981-90 (from 15 cases in SY 1981 

to 92 cases in SY1990). See Table 4, Report, p. 12. Between SY1988­

1990, the increase in ERISA filings was 155%. Nevertheless, Chart 7 on 

weighted civil case filings indicates that over this same time period only 3% 

of the judges' time in the Northern District of Georgia was required to handle 

ERISA filings. Based on this information, it appears that, despite their 

increasing numbers, ERISA cases have not had significant impact on the civil 

docket of the United States District Court. 

Chart 1: Distribution of Weighted Civil Case Filings, SY88-90 
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In 1970, Congress enacted the Organized Crime Control Act, Title IX 

of which is known as the Racketeer Influenced and Corrupt Organization Act 

(RICO). The number of civil RICO cases in this District has decreased from a 

high of 59 cases in SY1987 to 30 cases in SY1990. See Table 4, Report. p. 

12. The amount of judge time devoted to civil RICO cases in the Northern 

District of Georgia in 1988-90 was 1 %. See Chart 7 above. The conclusion 

drawn from this available data is that RICO legislation also does not 

significantly impact the civil docket of the Northern District of Georgia. 

On August 9, 1989, President Bush signed into law the Financial 

Institutions Reform, Recovery and Enforcement Act of 1989 (FIRREA), Public 

Law No.1 01-73, 103 Stat. 183 (1989). This legislation significantly affects 

all financial institutions, including banks, thrift (savings and loan) institutions, 

and federal credit unions, but the FIRREA legislation was primarily a response 

to the deteriorating state of the nation's thrift industry. 

The current impact of this legislation on the Northern District of Georgia 

does not appear to be significant. The Advisory Group reviewed the two 

categories of civil case types that FIRREA legislation could possibly come 

under: Bank and Banking, and Fraud, Truth in Lending. See Table 4, Report, 

p. 12. As shown in Chart 7 above, these two categories combined require 

only slightly more than 2% of the judges' time in this District, which, again, 

does not indicate a significant legislative impact on the Court's civil docket. 

Congress enacted the Speedy Trial Act of 1974 in an effort to protect 

criminal defendants against prejudiCial delay. The Speedy Trial Act established 

38 



specific time limitations for completion of key stages in a federal criminal 

prosecution. 

The Speedy Trial Act requires that a criminal indictment or information 

be filed within 30 days of arrest or service of a summons upon the defendant 

in connection with the criminal charges. 18 USC§3161(b). In addition, a 

criminal trial must commence not more than 70 days from the date of the 

filing of the information or indictment, or from the date of the defendant's 

arraignment, whichever is later. 18 USC§3161(c)(1). The only exceptions to 

this 70-day trial requirement are certain periods of "excludable time" which by 

statute are deemed permissible periods of delay and are excluded from 

computation of the time limits of the Speedy Trial Act. 18 USC §3161 (h). If 

a defendant is not indicted within the 30-day time limitation, the charges must 

be dropped. 18 USC§3162(a)(1). If a defendant is not tried within the 70­

day time limitation, the defendant may move to have the indictment 

dismissed. 18 USC~3162(A){2). 

The Advisory Group found that the ramification of the Speedy Trial 

Act for civil litigants is that it results in criminal matters being accorded 

priority over civil cases. Civil cases included on a trial calendar that also 

includes criminal cases may never be reached by the Court during that 

calendar duration because of the amount of time consumed by the criminal 

cases, which having been accorded priority over the civil cases, were tried 

first. 

Through the enactment of the Sentencing Reform Act of 1984, and the 

establishment of the United States Sentencing Commission, Congress created 
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a sentencing guideline system which went into effect on November 1, 1987. 

In essence~ the Sentencing Commission has developed guidelines to be used 

by the district courts in sentencing federal criminal defendants. The 

Sentencing Guidelines, which are contained in the Federal Sentencing 

Guidelines Manual, describe a step-by-step process to be followed in 

calculating a determinate sentence, taking into consideration pertinent factors 

which include the nature of the offense, the defendant's role in the offense, 

any prior criminal record and whether the defendant has accepted 

responsibility for his or her conduct. With input from the United States 

Probation Office, the defendant, and the prosecution, the District Court 

determines the sentence within the applicable guidelines range, subject to 

certain authorized departures. Both the defendant and the prosecution are 

authorized to appeal the Guidelines sentence. 

The Advisory Group observed that the Sentencing Guidelines have 

greatly complicated the sentencing process by requiring the Court to consider, 

and where appropriate hold evidentiary hearings on, specific factual details 

which figure into the computations under the guidelines. The result appears 

to be that considerably more time is spent on the sentencing phase of the 

case than was spent prior to the existence of the guidelines3
• See Chart 8. 

Absence of a significant body of case law to resolve issues raised by the 

defense or the prosecution further contributes to the demand on judicial 

3Even more time on the sentencing phase of a case is likely to be required by the newly-enacted Organizational Sentencing 
Guidelines which are to take effect on November 1, 1991. 
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resources. Moreover, the increase in criminal trials, dealt with in other 

. sections of this Report, is attributable, in part, to the chilling effect the 

Sentencing Guidelines have had upon terminations of criminal proceedings 

through plea bargaining. The Advisory Group concluded that this trend is 

likely to continue. 

CHART 8 
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The enactment of several statutes providing for mandatory minimum 

sentences for weapons possession evidences Congress' present emphasis on 

firearms prosecutions. Section 924(c) of Title 18 of the United States Code 

provides for a mandatory minimum sentence of five years without parole for 

any person who uses or carries a firearm in connection with a crime of 

violence or a drug-trafficking offense. A second or subsequent conviction 

under this section carries a minimum mandatory sentence of 20 years without 

parole. Similarly, Section 924(e) of Title 18, the Armed Career Criminal 

Statute, provides that a felon in possession of a firearm, who has three 

previous convictions for violent felonies or serious drug offenses, faces a 
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minimum mandatory sentence of 15 years without parole and a maximum 

sentence of life without parole. 

These legislative efforts have created sentences which are more 

predictable and, in many cases much stiffer, for individuals who utilize 

firearms while committing crimes. The unanticipated result of these 

sentencing requirements has been to provide a considerable disincentive for 

defendants to plead guilty. This impact, together with the recent drug 

legislation discussed below, may well have contributed to the rising 

percentage in trials which are criminal rather than civil. 

The Advisory Group was also informed that the state of Georgia has 

experienced serious problems with overcrowding in its penal facilities, and, as 

a consequence, jail sentences for many firearms related offenses have 

decreased. This problem has manifested itself in publicity identifying the 

Atlanta area as one of the nation's most violent cities. As a result, the United 

States Attorney's Office in the Northern District of Georgia has undertaken 

initiatives, one of which is operation "Triggerlock," to ensure that violent 

criminals do not go free as a result of the state's jail overcrowding problems. 

The United States Attorney informed the Advisory Group that as a result of 

these overcrowding problems and the availability of harsher sentences under 

the federal system, the United States Attorney's Office has made, and will 

continue to make, a concerted effort to prosecute firearms offenses which 

historically have been prosecuted by the state. The United States Attorrey 
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anticipates that these initiatives will result in increased criminal filings and 

more criminal trials in the Northern District of Georgia. 

Enactment of the Comprehensive Crime Control Act of 1984 and the 

Anti-Drug Abuse Act of 1986 by Congress have enhanced the Justice 

Department's "war on drugs" through the potential sentences they provide. 

Distribution of more than 100 grams of heroin, 500 grams of cocaine or 5 

grams of "crack" cocaine carries a mandatory minimum sentence of five years 

and a maximum of 40 years, without parole. A subsequent similar drug 

offense carries a mandatory minimum of ten non-parolable years and a 

maximum of life imprisonment without parole. 21 USC§841 (b){1){B). Other 

factors such as the distribution of larger Quantities of drugs, organized criminal 

activity and the involvement of minors also enhance the potential available 

penalty. 

Similar to the impact of harsher penalties for firearms violations, the 

imposition of mandatory minimum sentences based upon the amount of 

controlled substances involved in a particular drug transaction or other factors 

has created a substantial disincentive for drug defendants to plead guilty. The 

use of "related conduct" in the Sentencing Guidelines, computations which 

consider the drug activities of co-conspirators, has also resulted in much 

longer sentences and a higher incidence of defendants choosing to take their 

chances with a jury's verdict. Thus, a case which may have previously 

resulted in a plea, particularly in the case of -first offenders in drug cases, will 
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now result in a trial which will occupy a more substantial portion of the 

Court's time. This trend is likely to continue. 

III. 	 Recommendations and Their Basis 

A. 	 Recommended Measures, Rules, and Programs and How They 
Would Reduce Cost and Delay 

In reviewing the practices and procedures of the Northern District of 

Georgia and in conducting its analysis of the Court's docket, the Advisory 

Group focused not only on local rules and procedures that needed to be added 

to promulgate the cost efficiency and delay reduction goals of the Civil Justice 

Reform Act of .1990 but also on those rules and procedures which are now 

in place on the Court that promote those goals. 

Several existing local rules that promote judicial involvement in case 

management were described in Section lI(b)(1} of this Report. As the 

Advisory Group studied more closely the Local Rules of Practice for the 

Northern District of Georgia, which were totally revised by the Court between 

1983 and 1985, the Advisory Group recognized that the case management 

scheme implemented by the Court at that time addressed many of the 

concerns of the Civil Justice Reform Act of 1990 relating to the conduct of 

civil litigation. 

The Northern District of Georgia's local rules· are structured to keep 

litigation moving. Key stages in the litigation are identified and very specific 

directives are given in the local rules for completing the requirements and 
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moving through that stage. These procedures which are followed by each 

judge on the Court not only keep litigation moving at a reasonable pace, but 

the uniformity in the rules also avoids duplication of effort whenever a case, 

for reasons of conflict or whatever, must be transferred from one judge to 

another. The Advisory Group also learned that the Court's decision to adopt 

uniform pretrial procedures was motivated by the Court's recognition that the 

bar needed predictability and uniformity in its practice before the eleven judge 

Court, even though adoption of these practices restricted the individualized 

preferences of the judges as to how cases assigned to them were managed. 

The Advisory Group commend's the judges of the Northern District of 

Georgia for the local rules they have developed and recommends that these 

rules be retained. The Advisory Group also proposes six new local rules or 

rule modifications which it commends to the Court for adoption. These 

proposed rule additions and modifications relate to early identification of 

complex cases or specific needs within cases which may require individualized 

attention by the Court; procedures to provide for the early exchange of 

relevant documents and information among counsel; the setting of a trial date 

at an earlier time in the pretrial phase of the case than is now the Court's 

practice and, consistent with the Civil Justice Reform Act of 1990, suggested 

procedures for setting the trial date for a time within 18 months from the 

case's filing date; and implementation of both a court-annexed arbitration 
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program and an optional alternative dispute resolution program utilizing a 

special master. The Advisory Group is also recommending three statutory 

changes which it believes are appropriate and consistent with the Civil Justice 

Reform Act of 1990. 

The recommendations of the Advisory Group are as follows: 

1. Amend Local Rule 200-1 (g), Civil Cover Sheet, to require 

plaintiffs to indicate on the civil cover sheet whether the case is 

complex. An appropriate modification should also be made in the 

Court's civil cover sheet; 

2. Add new·Local Rule 201-2, Mandatory Interrogatories for All 

Parties, which is included as Attachment 7. 

3. Amend Local Rule 235-3(7), Preliminary Statement and 

Scheduling Order and Item 7(b) of the corresponding Form II in 

Appendix B of the local rules by addition of the following prOVision 

regarding requests for extensions of discovery: "If the parties 

anticipate that additional time will be needed to complete discovery, 

please state those reasons in detail below: [space for response]; It 

4. Amend Local Rule 235-3(10), Preliminary Statement and 

Scheduling Order and corresponding Form II in Appendix B, by addition 

of a provision to the Scheduling Order setting a date for trial which 

provision includes the presumption that the case will be ready for trial 

within 18 months of the filing date of the complaint. The Advisory 
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Group recommends that the trial date set in the Scheduling Order be 

specific as to month and that a more precise trial date be set upon 

entry of the pretrial order. For those cases in which a pretrial order has 

not been entered 16 months after the date of filing, compliance with 

§473(a){2) can be achieved by the assigned judge's entry of an order 

directing the attorneys to conclude pretrial proceedings and prepare for 

trial on a date certain or stating that the trial cannot reasonably be 

scheduled within 18 months of filing due to the complexity of the case. 

5. Add a new Local Rule 227 creating a mandatory court­

annexed arbitration program which is nonbinding and which during the 

first three years of operation will be implemented in the Atlanta Division 

only, according to a specified selection process set forth hereinafter in 

Section III(C). 

6. Add a new Local Rule 228 authorizing the parties in complex 

litigation to agree jointly upon the selection, appointment, and payment 

of a Special Master. 

The Special Master would be authorized under a specially 

tailored Order of Reference to control and manage discovery, conduct 

a trial of the action, and enter Findings of Fact and Conclusions of Law 

dispositive of the case and render a decision which would be binding 

on the parties. The rulings and findings of a Special Master would be 

reviewable by the Court and could be reversed if clearly erroneous. 
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Otherwise the Finding of Facts and Conclusions of Law of the Special 

Master would be entered as the final judgment in the case. 

7. That the Court recommend the following statutory changes 

to the Judicial Conference's Committee on Rules of Practice and 

Procedure: 

• 	 that diversity jurisdiction for resident plaintiffs be 

abolished; 

• 	 that the jurisdictional amount for diversity cases be 

increased to $75,000 from the current level of $50,000; 

and 

• 	 that Rules 8 and 12 of the Federal Rules of Civil 

Procedure be amended to eliminate the provision providing 

for tolling the time for answering a complaint in cases 

where a motion to dismiss is filed in lieu of an answer. 

Current data, particularly comparison of weighted case filings between 

SY1990 and 1991 (see Report, p. 5)' demonstrates that the Northern District 

of Georgia's civil caseload mix consists increasingly of Type II cases, those 

cases which are more demanding of judge time because of their complexity. 

Recommendations 1, 2, and 3 relate to that condition by promoting early 

identification of complex cases and by incorporating procedures which will 

enable both the attorneys for the litigants and the judge to focus 0':1 issues 
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and problems in those cases at an earlier stage of litigation, thereby reducing 

litigation delays which might otherwise occur. 

Recommendations 2 and 3 also address the issue of litigation costs by 

obviating the need for the parties to conduct certain routine discovery 

(Recommendation 2) and by creating an opportunity for the judge to assess 

potential discovery problems early in the discovery period (Recommendation 

3). The Advisory Group, as reported in Section 11(8)(2) of this Report, found 

that prior actions by the judges on the Court have helped to control discovery 

costs and these recommendations simply build on those efforts. 

Recommendation 4, implementation of which is required in the Northern 

District of Georgia as a pilot court under Section 105(b) of the Civil Justice 

Reform Act of 1990, assures that those civil cases which do not settle will 

continue to reach trial within a reasonable time after entry of the pretrial order, 

thereby keeping delay in litigation within acceptable limits. 

Recommendation 5 is particularly responsive to the increasing 

dominance of the criminal docket in the Court's overall trial calendar. 

Arbitration will provide the parties an adjudicatory forum which, based on 

recent figures for Indexed Average Lifespan and Life Expectancy of civil cases, 

will provide an opportunity for termination of a civil case, or an increased 

likelihood of settlement, at a date much earlier than trial. 

Recommendation 6 is particularly responsive to the needs of the parties 

and the Court in managing complex and protracted litigation. The 
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Subcommittee making recommendations as to ADR heard evidence from an 

attorney in a very protracted complex case in which a Special Master 

functioned as a viable alternative to a jury trial in a particularly complex case. 

This option might be especially attractive to parties in a case requiring day to 

day management of complex issues. 

Recommendation 7 proposes abolishing diversity jurisdiction for resident 

plaintiffs. This recommendation is consistent with a recommendation 

contained in the Report of the Federal Court Study Committee. 

Recommendation is also made that the jurisdictional amount for diversity 

cases be increased. These recommendations address cost and delay by 

relegating to the state courts cases that should have originated there in the 

first instance. The last increase in the jurisdictional amount from $10,000 to 

$50,000 had a demonstrable effect in reducing the number of diversity cases 

filed in this District. See Table 2, Report, p. 8. 

The final statutory change proposed seeks to avoid the delay in joinder 

of issues that occurs when motions to dismiss delay the time for answering 

a complaint. The Advisory Group prefers and recommends the existing state 

practice which permits filing motions to dismiss at the inception of the case 

but does not permit the filing of such a motion to delay the filing of an 

answer. The Advisory Group has concluded that the state practice in this 

regard is superior to the Federal Rules of Civil Procedure and would prevent 

delay. 
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B. 	 Contributions that the Recommendations Would Require. and 
How They Account for the Particular Needs and Circumstances 
of the Court. the Litigants. and their Attorneys 

Recommendation 1. Attorneys will need to be instructed as to the 

features that make a case "complex" within the meaning of the check-off on 

the civil cover sheet and not to interpret the term as being synonymous with 

an inquiry as to a case's suitability for multidistrict litigation. The judge to 

whom the case is assigned will make the decision as to whether the case is 

complex by virtue of the legal issues it presents; is complex, but only because 

of the number of parties or some other non-legal, case management issue; or 

does not in fact call for judicial involvement over and above that provided for 

by the local rules. A high degree of inaccuracy among the attorneys in 

evaluating their cases could actually create deiay either by wasting judge time 

or by not alerting a judge to the appropriateness of increased intervention. 

This procedure takes account of the particular needs and circumstances 

in the Court in that it reflects a need arising out of the civil case mix in this 

District. 

Recommendation 2. Recommended Local. Rule 201-2, Mandatory 

Interrogatories for All Parties, takes one step further the cooperation in 

discovery that is already required of attorneys practicing in the Northern 

District of Georgia. See Report, p. 26. It is a recommendation that is 

intended for the mutual benefit of all attorneys in the case. 
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This reciprocal discovery procedure is particularly suited to the needs 

and circumstances of this Court where discovery is often extensive due to the 

sophisticated nature of the litigation. 

Recommendation 3. Existing local Rule 225-1 imposes a four-month 

discovery period and permits extension of the aiscovery period only by order 

of the Court. Review of the docket reveals, however, that requests for 

extensions of time are common and that at least one extension of time is 

usually granted. 

The recommendation that the attorneys be asked to indicate on the 

preliminary statement the reasons why they anticipate needing additional 

discovery time is particularly well suited to the needs of this Court and its bar. 

The bar of the Northern District of Georgia is large and lawyers frequently do 

not know each other. The Preliminary Statement is a jointly submitted 

document submitted 40 days after issue is jOined which means it is submitted 

just over one month into the discovery period. This recommendation will 

require lawyers to confer about discovery and, hopefully, anticipate problems. 

The recommendation also provides the Court an opportunity to address 

potential "snags" in discovery well before most of the standard four month 

period has expired. 

Recommendation 4. Historical data available to the Advisory Group 

does not reveal any major problem with delay in setting civil cases for trial 

once the pretrial phase of litigation has been concluded. The recently received 
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statistics for SY1991 allude to the likelihood that this might be changing, but 

the Advisory Group lacks hard data to confirm that this is so. 

The Advisory Group's recommendation of this procedure does not arise 

out of an awareness of known needs and circumstances affecting the bar and 

the Court. Rather, as a pilot court, the Advisory Group is required to include 

this recommendation. 

Recommendation 5. The establishment of a successful alternative 

dispute resolution (ADR) program will depend on the concerted efforts of the 

Court and the attorneys and litigants whose cases proceed through the 

program. Among the respondents to the Attorney Questionnaire (Attachment 

6) which the Advisory Group mailed out, 57% of the respondents .indicated 

that they did not think an ADR option would have been beneficial to them in 

their recently terminated cases while 43% indicated that an ADR program 

would have been beneficial. When asked which ADR program they would 

have liked to have utilized in their cases, more attorneys preferred arbitration 

(41) over mediation (35) or other ADR programs (8). 

The only category where the number of respondents who expressed an 

interest in ADR was greater than the number who did not was that of 

contracts cases exceeding more than 29 months at termination. The survey, 

however, represents too small a response pool to be conclusive and may 

reflect a lack of knowledge about ADR in general rather than an informed 

preference against such programs. Regardless of what existing attitudes may 
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be, the Northern District of Georgia, as a pilot court, is. required under the 

Civil Justice Reform Act to implement or make available programs providing 

alternative means of dispute resolution. 

The recommended mandatory court-annexed arbitration program reflects 

the particular needs and circumstances of this legal community in that 

arbitration, like a trial, is adjudicatory in nature. The bar of the Northern 

District of Georgia is not particularly experienced in ADR. Arbitration, being 

a more familiar type of proceeding, should result in a more successful 

transition to ADA. As will be explained more fully in Section III(C), the 

Advisory Group's arbitration proposal suggests that the magistrate judges of 

the Court serve as arbitrators. This proposal, if adopted by the Court, will 

increase the duties relative to the Court's civil docket performed by the 

magistrate judges. The Advisory Group recommends, therefore, that support 

services for the Magistrate Judge Division be increased by the addition of two 

courtroom deputy clerks so that each of the five full-time magistrate judges 

in the Atlanta Division has a courtroom deputy who is assigned to work only 

with that magistrate judge. Provision also needs to be made to assure that 

adequate numbers of court reporters are available. The arbitration proposal 

does not suggest requiring that arbitration proceedings be recorded, but it is 

contemplated that the litigant may elect that service, at the litigant's own 

expense. 

Recommendation 6. The litigants themselves and their attorneys may 

best be the judge in the first instance of special needs in complex and 
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protracted litigation. If the parties can agree upon a Special Master and 

involve the Court in approving an appropriate order of reference, such a 

practice might benefit the Court and the litigants in expediting the disposition 

of complex cases that have special problems. The parties would have to 

weigh the complexity of the litigation and its anticipated pace against a 

preference for a jury trial in complex cases. The use of a Special Master 

would not be mandated in these cases but would be an available option 

specifically authorized by a new local rule. 

Recommendation 7. The legislative changes proposed regarding 

diversity jurisdiction in the Federal Courts address concerns that have been 

debated nationally. While the changes proposed are modest and stop short 

of recommending that diversity jurisdiction be abolished, the Court has a need 

to reduce the life expectancy of civil litigation, and a corresponding need to 

devote scarce judicial resources to civil cases having a greater claim to such 

resources. Litigants and their lawyers can easily adapt to these modest 

changes and an incremental improvement in the condition of the docket should 

result. This would be consistent with the Court's efforts to reduce cost and 

delay. 

Conforming federal practice regarding motions to dismiss to existing 

state practices which do not permit dispensing with an answer when motions 

to dismiss are filed should avoid delay in the parties joining issue. 

None of the changes proposed should affect adversely litigants or their 

attorneys and are in the view of the Advisory Group responsive to the needs 

and circumstances of the Court. 
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C. 	 How the Recommendations Fulfill the Mandate of Section 473 
of The Civil Justice Reform Act of 1990 

In undertaking its review, the Advisory Group has kept constantly in 

mind the six principles and guidelines of litigation management and cost and 

delay reduction set forth in Section 473 (a) of the Civil Justice Reform Act. 

The Advisory Group recognized that as a pilot court the Northern District of 

Georgia is required, to the extent they are not already provided for by local 

rule or other Court procedure, to incorporate those principles in its civil justice 

expense and delay reduction plan. The Advisory Group has also considered 

the suitability of the cost and delay reduction techniques suggested in §473(b) 

for implementation in this Court. Set forth below are the Advisory Group's 

comments and conclusions regarding the six principles and suggested litigation 

techniques. 

1. Section 473(a) 

Principles of Litigation Management and Cost and Delay Reduction 


1. Individualized Case Management. The Court's scheduling order, 

which is based on the information contained in the Preliminary Statement 

submitted jointly by counsel 40 days after the joinder of issue, provides an 

adequate vehicle for the judge to tailor the individual case management plan 

of a case, early in the life of the case, according to the specific needs of that 

case. See LR235-3, Preliminary Statement and Scheduling Order, NDGa. 
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The Northern District of Georgia does not utilize formalized "tracks" for 

cases at various levels of complexity. The Court established years ago 

management procedures that were specific for certain groupings of cases. 

For example, habeas corpus petitions are initially screened by a staff law clerk 

who checks the record for completion and then prepares a recommendation 

regarding disposition for the judge to whom the case is assigned. 

As mentioned earlier in this Report on p. 21, the Court developed a 

unique management scheme for Title VII cases in recognition that the case load 

in two divisions of the Court rendered the judges unable to schedule Title VII 

cases for trial within the statutorily-imposed time framework. The Court has 

also tailored the requirements or exempted certain categories of cases, namely 

administrative appeals and cases involving pro se litigants, from its 

requirements regarding settlement conferences (LR235-2(c)) and filing of a 

joint preliminary statement (LR235-3) in recognition of the unique posture of 

those cases. Lastly, the Court has adopted procedures whereby truth in 

lending actions (LR305)' Internal Revenue Service proceedings (LR325), and 

social security actions (LR310) are initially referred to the magistrate judges 

who prepare a report and recommendation for the district judge assigned to 

the case. See also LR260, NDGa. 

In light of these procedures already in operation on the Court, the 

Advisory Group concludes that additional structuralization of management 
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procedures for categories or classifications of cases in the Northern District of 

Georgia is not necessary. 

2. Judicial Officer's Active Control of Pretrial Process. 

(A) Judge's Continuing Involvement. Local Rule 235~3, the 

Preliminary Statement and Scheduling Order, together with LR235-4, 

Consolidated Pretrial Order, assure the judicial officer's continuing participation 

in "assessing and planning the progress of a case." 

(8) Early Trial Date. The information made available to the 

judges through these pretrial documents and any related conferences provide 

the judge adequate information on which to determine the case's readiness (or 

lack of readiness) for trial "within eighteen months after the filing of the 

complaint" and the orders entered based on those documents provide a 

suitable means for informing the parties of the case's trial date. 

The Advisory Group has already presented its suggestion of a 

procedure for setting the dates for trial that complies with this principle on p. 

47 of the Report. 

(C) Reasonable and Timely Discovery. Local Rule 225 limits the 

discovery period to 4 months and establishes procedures for shortening or 

lengthening the discovery period as appropriate in a particular case (LR225~ 

1); controls the extent of discovery by limiting the number of interrogatones 

to 40 and the length of deposition to 6 hours (LR225-2); and provides for 
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timely compliance of discovery requests by requiring initiation of discovery 

sufficiently early in the discovery process to allow reasonable time for 

response prior to expiration of the discovery period (LR225-1 ), by requiring the 

parties to file with the Court certificates of service relating to the discovery 

process so that the Court can monitor the progress of discovery (LR225­

3(a)), and by requiring the parties to make a good faith effort to resolve 

discovery disputes before filing motions to compel (LR225-4). 

These local rule provisions accomplish the goals set forth in this 

portion of principle 2. 

(D) Motion Deadlines. Local Rule 220 sets specific filing times 

for certain motions, namely motions pending on removal (LR220-2), motions 

for summary judgment (LR220-5(c)), motions to compel discovery (LR220-4 

and LR225-4(d)), and motions for reconsideration (LR220-6). All other 

motions are required to be filed within 100 days after the complaint is filed 

unless the filing party has obtained prior permission of the Court to file later 

(LR220-1 (a)(2)). The consolidated pretrial order requires in provision (1) that 

the parties list any pending motions and prohibits in provision (2) the filing of 

any further motions to compel discovery. See LR235-4(bH1 )(2). These 

provisions provide a mechanism for the Court to assure that trial of an action 

is not delayed by unresolved motions. Timely decision of motions is 

addressed by §476 of the Act which requires publication of all motions 
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pending for more than six months. Further provisions at the local level are 

unnecessary. 

3. Management of Complex Cases. The procedures described above 

relating to the Judicial Officer's Active Control of Pretrial Process apply fully 

to complex cases and the information provided by the attorneys in the joint 

preliminary statement provides a basis for introduction of additional, 

individualized management of the case. Advisory Group Recommendation 1 

regarding indication that a case is complex on the civil cover sheet is, as 

explained earlier, directed at assuring the early involvement of the assigned 

judge in the case. Such early assessment of the extent of a case's complexity 

would permit the judge and the parties to determine any interest in the use of 

the Special Master option to be provided for in Recommendation No.6. 

4. Voluntary Exchange of Discovery. The Ad~isory Group's 

recommendation that the Northern District of Georgia adopt proposed Local 

Rule 201-2, Mandatory Interrogatories for All Parties, is a direct response to 

Principle 4 of Section 473(a). The proposed local rule requires the parties to 

respond automatically to eight interrogatories and one request for production 

of documents at the time of filing the complaint for plaintiffs and within a 

specified time after service of the complaint for defendants. This Court­

initiated discovery will require the parties to analyze the merits of their cause 

of action or defense early on and to begin an early assessment of the strength 

of the opposing party's case. 
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5. Limiting Motions to Compel. No additional Court procedures or 

local rules are needed to satisfy this principle of Section 473(a). As discussed 

above, LR225-4, NDGa requires counsel in Section (a), " ... to make a good 

faith effort to resolve by agreement among themselves any disputes which 

arise in the course of discovery." Section (b) requires counsel to attach to 

any motion to compel a statement certifying that this good faith effort to 

resolve the discovery dispute was undertaken. 

6. Alternative Dispute Resolution Programs. Section 473(a)(6) of the 

Civil Justice Reform Act directs each United States District Court that does 

not have an alternative dispute resolution (ADR) program in effect to, in 

consultation with an advisory group, consider implementation of such a 

program to which appropriate cases may be referred. As a pilot court under 

the Act, alternative dispute resolution is not a voluntary option which may be 

considered by the Northern District of Georgia but a mandatory program which 

must be implemented. 

The Advisory Group, therefore, approached its review of ADR options 

inquiring not whether ADR was appropriate for the Northern District of 

Georgia, but rather which type of ADR program best suits the Northern 

District of Georgia and the attorneys and litigants who come before it. 

A subcommittee composed of four Advisory Group members undertook 

the task of studying the features which distinguish the various ADR programs. 

The subcommittee looked first to the other district courts in the Eleventh 
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Circuit to determine what ADR options, if any, were offered to civil litigants 

in those courts. Members of the subcommittee talked with court personnel 

in the Middle District of Florida regarding that Court's experience with its 

mandatory court-annexed arbitration program and its more recently adopted 

mediation program. The subcommittee also gathered information from the 

Middle District of Georgia regarding its voluntary court-annexed arbitration 

program implemented in mid-summer 1991. In addition, analysis was made 

of the attorney responses to Questions 6 and 7 of the Attorney Questionnaire 

(Attachment 6) developed by the Advisory Group in order to achieve some 

idea of the preferences and level of understanding among the federal court bar 

for the functions to be served by alternative dispute resolution programs. 

Discussions were also held with former State Superior Court Judge 

Jack Etheridge regarding the objectives and status of the state task force on 

which he serves which is investigating ADR options for use in the state 

judicial system. The subcommittee had limited discussions with judges and 

staff of the Fulton County Superior Court regarding its mandatory arbitration 

program. Based on these conversations and review of Fulton County's 

program, the subcommittee concluded that any arbitration program 

implemented in the Northern District of Georgia would need to encompass 

cases with significantly higher prayers for damages than those designated for 

arbitration in Fulton County and that the time constraints under which this 
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Advisory Group is functioning made it impractical to consider coordinating 

efforts at this time with the state ADR task force. 

The subcommittee then focused its review on ADR programs 

established throughout the country. Particular study was made of the Eastern 

District of Pennsylvania's new early mediation program; ADR programs and 

materials developed, by the Center for Public Resources, a private organization 

located in New York City; and materials developed by Magistrate Judge 

Wayne D. Brazil from the United States District Court for the Northern District 

of California, a nationally recognized authority on issues relating to ADA. Both 

Magistrate Judge Brazil's writings and the 1990 Federal Judicial Center 

publication, Court-Annexed Arbitration in Ten District Courts, authored by 

Barbara S. Meierhoefer, contributed greatly to the subcommittee's 

understanding of the distinctions among ADR programs. 

Ms. Meierhoefer's book proved to be particularly helpful in that she 

helped the subcommittee focus on the distinctions that separate ADR 

programs into two major categories, alternative adjudicative programs and 

alternative negotiative programs, while keeping in mind that the overall 

••• goals of all alternative dispute resolution programs are to reduce court 

burden and its associated costs and delays while maintaining or improving the 

quality of justice by assuring that cases receive the attention that litigants 

expect and deserve from the court system. II B. Meierhoefer, Court-Annexed 

Arbitration in Ten District Courts, p. 16, Federal Judicial Center (1990). 
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The most common forms of alternative adjudicative techniques are 

court-annexed arbitration and summary jury trials. Arbitration programs may 

either be mandatory or voluntary and provide an advisory adjudication of the 

parties' case by either one arbitrator or a panel of arbitrators. In summary 

jury trials, the litigants briefly present their cases to a jury which returns an 

advisory. verdict. Common examples of alternative negotiation programs are 

court-sponsored settlement conferences, in which the litigants meet with a 

judicial officer other than the trial judge to whom the case is assigned to 

discuss settlement, and court-annexed mediation. In mediation, the litigants 

meet with a neutral mediator who directs discussions among the litigants to 

assist them in identifying the underlying issues and in developing a creative 

and responsible settlement package. Alternative negotiation programs, 

according to Ms. Meierhoefer, are aimed at increasing both parties' 

satisfaction with the outcome of the process whereas in alternative 

adjudicative programs the focus is on satisfaction with the process through 

which a determination was reached. 

The ADR subcommittee carefully studied programs implementing court­

annexed arbitration, summary jury trial, court-annexed mediation, and court­

sponsored settlement conferences to determine how well these programs 

would address the needs and conditions of the Northern District of Georgia, 

as well as lesser utilized programs such as early neutral evaluation, case 

valuation, and settlement weeks. As mentioned earlier in Section III, the 
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subcommittee also received a presentation from an attorney who had had a 

positive experience in this Court with voluntary alternative litigation before a 

special master. The entire Advisory Group also met formally with four judges 

on the Court to exchange views and questions relating to alternative dispute 

resolution in the Northern District of Georgia. 

Having completed this study, the subcommittee then reviewed very 

carefully Local Rule 235-2, Settlement Conferences and Certificates to 

determine whether this procedure satisfied the principles enunciated in the 

Civil Justice Reform Act. Although this rule has many positive features which 

promote a negotiative approach to termination of civil cases, the ADR 

subcommittee concluded, and so reported to the Advisory Group, that 

participation of a designated neutral in the alternative process is an integral 

feature which should be present in order for a procedure to qualify as an 

alternative dispute resolution program. 

Upon concluding its review, the subcommittee presented its findings to 

the Advisory Group along with interim recommendations for an alternative 

dispute resolution program in the Northern District of Georgia. The following 

recommendations now presented to the Court for establishment of a 

nonbinding, mandatory, court-annexed arbitration program in the United States 

District Court for the Northern District of Georgia represent the efforts and 

recommendations of the entire Advisory Group. The Advisory Group hereby 
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recommends an Alternative Dispute Resolution Program having the following 

features: 

1. That the optimal size for the pilot alternative dispute 

resolution (ADR) program is approximately 250-300 civil actions per 

year. The Advisory Group believes this number of civil actions will 

provide a significant, yet manageable, sampling of all civil actions filed. 

2. That for administrative ease and because the divisions 

outside Atlanta do not have full-time magistrate judges, the pilot 

program is recommended for implementation in the Atlanta division 

only. 

3. That the sampling of civil actions required to go through 

ADR include civil actions in all filing categories, without regard to the 

size of the relief sought or to the number of parties, except it is 

recommended that agency appeals, prisoner petitions for habeas corpus 

or for relief, in whole or in part, under 28 USC § 1343, and actions, 

regardless of category, in which one or more parties is proceeding pro 

se be excluded. 

4. That actions should be randomly selected from each civil 

assignment wheel. Figures for the statistical year ending June 30, 

1991, indicate that the desired statistical sampling of 250-300 civil 

actions can be achieved by random selection of every tenth 

(unexcluded) civil action filed in the Atlanta Division. 
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5. That a meaningful body of statistical information be 

developed so that analysis can be made at regular intervals during the 

pilot program to determine which types and sizes of civil actions do or 

do not benefit from ADA. 

6. That the form of ADR be court-annexed arbitration. It is 

recommended that participation in the program for those actions 

selected be mandatory, except that the judge to whom the action is 

assigned may sua sponte or upon motion filed by a party within 30 

days after notification of selection for the arbitration program order an 

action exempted from arbitration upon a finding that the objectives of 

arbitration would not be realized because (a) the action involves 

complex legal issues (b) because legal issues predominate over factual 

issues or (c) for other good cause. 

7. That upon the mutual consent of all parties, a civil action not 

randomly selected for the ADR program will be permitted to participate, 

provided there are arbitrators and staff personnel available to process 

the action in addition to those civil actions randomly selected. Actions 

voluntari!y included in the ADR program should be assigned to a 

separate category for statistical purposes. 

8. That a civil action assigned to or permitted to participate in 

the ADR program would continue to be subject to the overall 

management control of the assigned ~udge during the pendency of the 
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arbitration process, and the parties would not be precluded from filing 

pretrial motions or pursuing discovery. 

9. That the arbitration hearing would be a one-time, summary 

proceeding which, except in unusual situations, would have a duration 

of not more than four to six hours. Parties would be allowed to 

present documentary evidence and other exhibits, provided that at least 

ten days prior to the arbitration hearing each party furnished to every 

other party copies or photographs of all exhibits to be offered at the 

hearing. The Advisory Group recommends that evidence be presented 

primarily through the attorneys rather than by testimony of witnesses. 

10. That the parties are to be encouraged to attend the 

arbitration hearing, but it is not recommended that the presence of 

parties be required. 

11. That the award of the arbitrator should be advisory and 

non-binding. The Advisory Group recommends that the judge to whom 

the case is assigned shall not be informed of the arbitrator's decision. 

12. That any party dissatisfied with the arbitration award should 

be entitled to a trial de novo, without any prejudice whatsoever to 'the 

party's case. 

13. That the full-time magistrate judges in the Atlanta DiviSion 

constitute a well qualified pool of arbitrators. 
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14. That in the event the caseload of the full-time magistrate 

judges prevents the magistrate judges from serving, then an attorney 

satisfying the criteria stated in Item 15, below, and approved by the 

Court should be selected to serve as arbitrator. 

15. That to qualify as an arbitrator, it is recommended that a 

private attorney: (1) must have been admitted to the practice of law by 

the State Bar of Georgia for a period of not less than ten years; (2) 

must have committed, for not less than five years, 50 percent or more 

of his or her professional time to matters involving litigation; (3) must 

have litigated on a regular basis in the United States District Court for 

the Northern District of Georgia or be a former judge of a United States 

District Court or of a United States Court of Appeals or be a former 

judge in a Georgia state court of general jurisdiction or a former judge 

on a Georgia appellate court; and (4) must have satisfactorily completed 

a training program for arbitrators approved by the judges of the 

Northern District of Georgia. 

16. That it is recommended that the Court apply to the United 

States Government for funds to compensate private attorneys who 

serve as arbitrators during the term of the pilot ADR program. 

17. That the administration of the ADR program would best be 

centralized in the office of the Clerk of Court for the United States 

69 



District Court for the l\Iorthern District of Georgia, and it is 

recommended that application be made to the United States 

Government to provide funds for the hiring of an administrator during 

the term of the pilot ADR program. 

18. That the administrator should notify the parties within 20 

days after filing of the inclusion of an action in the arbitration program. 

The administrator should also be responsible for scheduling the 

arbitration hearings to occur at the United States Courthouse 

approximately six months after the civil action is filed or at the close 

of the original discovery period, whichever occurs first. Once set, it is 

recommended that the date for the arbitration hearing should be a firm 

date. 

19. That in the event a magistrate judge is not available to 

serve as arbitrator, the administrator would provide the parties to the 

civil action with a list of approved attorney arbitrators. It is 

recommended that the parties be permitted to submit a joint listing of 

three preferred arbitrators, ranked in order of preference. The 

administrator should endeavor to schedule an arbitrator for the hearing 

in accordance with the preference indications of the parties. 

20. That the administrator of the ADR program should be 

assigned responsibility for developing and carrying out a data collection 
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and evaluation program to determine whether the ADR program is 

increasing the number of cases which settle; is causing settlements to 

occur at an earlier time; has had any affect, either increased or 

decreased, upon the costs associated with litigation in the Northern 

District of Georgia; and whether the ADR program has reduced delays 

associated with litigation in the Northern District of Georgia or 

otherwise improved the administration of justice. 

The Advisory Group recommends that the Court promulgate new local· 

rules 227 and 228 to implement the non-binding, mandatory, court-annexed 

arbitration program presented above and the voluntary, optional ADR 

procedure utilizing a special master described earlier in Section 11/ of this 

Report at pp. 43-44, 50. 

The Advisory Group's recommendations as to ADR and its 

implementation might require statutory approval to include the United States 

District Court for the Northern District of Georgia as a court authorized to 

implement a non-binding, mandatory, court-annexed arbitration program. An 

opinion letter from the general counsel of the Administrative Office of the 

United States Court indicates, as a matter of statutory interpretation, that this 

may be necessary. See Attachment 8. 
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2. Section 473(b) 

Voluntary litigation Techniques 


1. Joint Discovery Plan. The Advisory Group's recommendation that 

Item 7 of the Preliminary Statement and Scheduling Order be amended to 

allow attorneys to explain matters affecting the progress of discovery is a 

response to the litigation technique set forth in §473(b)(1). If the parties 

require a discovery plan other than that contemplated by the local rules, the 

judge can authorize an individualized plan in the Scheduling Order. 

2. Attorney Empowered to Bind Party. The local rules for the Northern 

District of Georgia already incorporate adequate safeguards to assure that lead 

counsel, authorized to bind the parties, participate in pretrial conferences. 

The settlement conference provisions of LR235-2(a)(b) require lead counsel to 

participate in both settlement conferences. The Preliminary Statement and 

the Consolidated Pretrial Order require that the Court be given the names of 

lead counsel for each party. See LR235-3(2) and 235-4(b)(5). 

3. Parties' Approval of Delays. The Advisory Group js not persuaded 

that this technique is best implemented by requiring the actual signature of 

the party. The Advisory Group suggests that the better procedure is for the 

attorney to obtain the consent of the client regarding any requests for 

extensions of time for discovery and for delay of trial, or I in the alternative, 

to require the attorney to certify that he or she has his client's approval to 
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seek the extension or postponement. Misrepresentation by the attorney of his 

or her authority would be a disbarrable offense. 

4. Early Neutral Evaluation Program. Early neutral evaluation of cases 

is adequately covered by the local rules which make obligatory an early 

settlement evaluation. Given the emphasis on settlement in the local rules, 

the subcommittee doubts the feasibility of requiring inclusion of a neutral into 

the process. 

5. Party Availability for Settlement Conferences. The current local 

rules for the Northern District of Georgia do not require that authorized parties 

be available in person or by telephone during settlement conferences. If the 

Court so chooses, this suggestion can easily be implemented by incorporation 

into LR235-2. 

6. Other Recommended Features. The Advisory Group has no 

recommendations for additions to the local rules or any other features, other 

than those formally listed as recommendations in Section III(A) of this Report. 

D. Development of A Civil Justice Expense and Delay Reduction Plan 

The Advisory Group presents this Report and the recommendations 

contained herein to the judges of the Northern District of Georgia for their 

consideration in formulating a Civil Justice Expense and Delay Reduction Plan. 

Because the Court is a pilot court and thus must file its plan by the end 

of 1991 (§ 1 05(b)), and because 28 USC §477(a) contemplates that the 
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Judicial Conference will base any model plans that it may promulgate on plans 

submitted within the same deadline, we regard as inapplicable to pilot courts 

the mandate of 28 USC§472(b)(2) to explain why we recommend that the 

Court develop a plan in accordance with these recommendations as opposed 

to adopting a model plan. 

Respectfully submitted, 

-~~£~ 
Trammell E. Vickery 
For the Advisory Group 
Civil Justice Reform Act of 1990 
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RULE 260 

)lAGISTRATES: CIVIL JURISDICTION AND DUTIES 


260-1. Trials of Civil Cases Upon Consent of Parties. 

(a) Jurisdiction. In accordance with 28 U.S.C. §636(c) (1982). the magistrates 
are authorized. upon the consent of all parties. to conduct any and all proceedings in any civil 
case tiled in this Court, including a jury or nonjury trial. and to order the entry of a final 
judgment. The magistrates shall be authorized to do and perform any act which could be done 
by a judge. :\ record of the proceedings shall be made in accordance with the requirements of 28 
l'.S.C. §636(cll7) (1982). See also Rule 73, Federal Rules of Civil Procedure. 

(b) Procedure. 
(1) Concurrently with the filing of a complaint in a civil case. the clerk 

shall notify the plaintiff or plaintiffs of the opportunity to consent to have the case heard. 
determined. and final judgment on the case entered by a magistrate. The notice shall be served 
with the complaint upon all other parties. At the direction of a judge. additional notices may be 
sent by a courtroom deputy at later stages of the proceedings. The notice used by the clerk shall 
conform to Form 33. Federal Rules of Civil Procedure Appendix of Forms. 

(2) The parties shall have 30 days after the joinder of issue in which to 
execute and tile a joint form consenting to the exercise of jurisdiction by a magistrate. If parties 
consenting to reference to a magistrate elect to take any appeal in the case to a district judge. 
their election must be affirmatively indicated on the consent form. Consent forms complying 
with Form 34. Federal Rules of Civil Procedure Appendix of Forms are available at the Public 
Filing Counter in each division. . 

(c) Compliance with Federal Rule•• All transactions relating to the par­
ties' option to consent to the exercise of jurisdiction by a magistrate shall comply with Rule 73, 
Federal Rules of Civil Procedure. Appeals from orders by a magistrate to a district judge shall 
be conducted in accordance with the procedures set forth in Rules 74, 75, and 76, Federal Rules 
of Civil Procedure. 

260-2. Pretrial Matters on Reference from Judge. 

(a) Nondispositive Matters. Nondispositive matters in a civil action re­
ferred to a magistrate by a judge shall be heard and an order entered in compliance with Rule 
721.a), Federal Rules of Civil Procedure. 

(b) Dispositive Motion•. A magistrate shall promptly conduct any such 
proceedings as may be required in connection with a dispositive pretrial motion referred to the 
magistrate by a judge. Objections to the magistrate's recommendation for disposition shall be 
processed in accordance with Rule 72(b), Federal Rules of Civil Procedure. A listing of disposi­
tive motions is contained in 28 U.S.C. §636(b)(1) (1982). 

(c) Default Judgment•. The magistrates may. in appropriate cases, enter 
default judgments and review motions to set aside default judgments. 

260-3. Prisoner Petition•. 

. Except in cases in which the death penalty has been imposed, the magistrates 
may,' unless otherwise directed: 

(1) Review habeas corpus petitions filed by state prisoners under 28 U.S.C. 
§§2241. 2254 (1982) to determine the petitioner's eligibility to proceed in forma pauperis, issue 
orders to show cause, and any other orders necessary to obtain a complete record and ,issue 
orders pursuant thereto; conduct evidentiary hearings; and submit a report and recommenda­
tion to the judge as to the proper disposition of the petition. 

(2) Review habeas corpus petitions and motions filed by federal prisoners 
under 28 U.S.C. §§2241, 2255 (1982) to determine the petitioner's eligibility to proceed in forma 
pauperis, issue orders to show cause, and orders pursuant thereto; conduct evidentiary hearings; 
and submit a report and re~ommendation to the judge as to the proper disposition of the peti­
tion or motion. ATTACHMENT 5 
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{:31 Review civil suits challenging conditions of confinement and for deprivation 
of rights filed under 4:2 U.S.C. §1983 (1982) to determine the petitioner's eligibility to proceed 
in forma pauperis. and issue orders pursuant thereto; conduct evidentiary proceedings; and sub­
mit a report and recommendation to the judge as to the proper disposition of the case. Such 
proceedings shall be conducted in compliance with' Rule 72(b), Federal Rules of Civil 
Procedure. 

260-4. Service as Special Master. 

Pursuant to 28 U.S.C. §636(b) (1982), a judge may designate a magistrate to serve 
as a special master in a civil case assigned to that judge. Appointments of magistrates as special 
masters are subject to Rule 53, Federal Rules of Civil Procedure only when the order referring 
the matter expressly provides that the reference is made under Rule 53. 

260-5. Enforcement of Internal Revenue Laws. 

In accordance with 26 U.S.C. §7402 (1982), the magistrates are authorized to issue 
orders, warrants, or other processes as may be necessary or appropriate for the enforcement of 
Internal Revenue Laws including, but not limited to, warrants for seizure of property in satis­
faction of tax assessments. 

260-6. Cases to Be Referred for Report and Recommendation. 

(a) Truth-in-Lending Actions. 
(1) Except for Truth·in-Lending actions brought as class actions under 

Rule 23, Federal Rules of Civil P'rocedure, jurisdiction of all cases brought under the Truth-in­
Lending statute in which a civil penalty under 15 U.S.C. §1640 (1982), rescission under 15 
U.S.C. §1635 (1982), or both a civil penalty and rescission is sought shall be automatically re­
ferred to the magistrates once the answer and counterclaims have been filed. The judge to 
whom a case was assigned retains jurisdiction prior to the joinder of issue and retains responsi. 
bility for the case at all times. 

(2) The magistrates shall be authorized to conduct hearings and to sub­
mit proposed findings of fact and recommendations to the Court for final action on any disposi­
tive motions. All other prejudgment matters shall be determined by the magistrates to the ex­
tent permitted by 28 U.S.C. §636(b) (1982). Objections to the recommendations of the 
magistrates shall be processed in accordance with Rule 72. Federal Rules of Civil Procedure. 

(b) Social Security Actions. Jurisdiction of all actions brought under Sec­
tion 205(g) of the Social Security Act, 42 U.S.C. §405(g) (1982), and related statutes to review 
administrative determinations which have come before the Court on a developed administrative 
record shall automatically be referred to the magistrates of this Court for report and recommen­
dation once issue has been joined. Prior to the joinder of issue, jurisdiction remains in the judge 
to whom the action is assigned. In aU actions brought under 42 U.S.C. §405(g) (1982), the gov­
ernment shall automatically be granted an additional forty days in which to answer, for a total 
response time of 100 days. 

(c) Enforcement of Internal Revenue Summonses. The magistrates are 
authorized under 26 U.S.C. §7604 (1982) to hear petitions for the enforcement of Internal Reve­
nue Summonses and to submit a report and recommendation regarding enforcement to the 
judge. 

(d) Other Administrative Appeals. The magistrates are authorized to re- , 
view the following categories of cases which have come before the Court on a developed admin­
istrative record and to submit a report and recommendation regarding the case to the judge to 
whom the case has been assigned: 

(1) Actions to review the administrative award of licenses and similar 
privileges. 

(2) Civil Service cases involving matters such as adverse action. retire­
ment questions. and reductions in force. 
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RULE 920 

ASSIGN'MEN'l' OF CASES AND DUTIES TO MAGISTRATES 

920-1. Civil Cases Upon consent of the Parties. 
(a) Method of Assignment. Civil cases !"eferred to 

magistrates upon conser.t of the parties shall be assigned to the 
magistrates in the same manner as cases assigned to judges. No 
case shall be referred to a specific magistrate nor shall any party 
be told prior to the filing of the joint consent and reference the 
name of the magistrate to whom the case will be assigned. 

(b) Relief of Magistrates. It is the intention of the 
judges of this Court that the handling of the other duties assigned 
to the magistrates by the Court take priority over the trial of 
civil cases. Accordingly, the Chief Judge shall, on his own motion 
or upon the request of any judge, relieve any magistrate from the 
rotation for assignment of civil trials if such appears necessary 
to enable the magistrate to perform his other duties expeditiously. 
A magistrate so relieved shall not be assigned any further civil 
cases until he satisfies the Chief Judge ~hat he is current in the 
performance of his other duties. 

920-2. Title VII Actions Brought In Atlanta and Newnan 
Divisions. 
(a) Method of Assignment. All cases brought in the 

Atlanta and Newnan Divisions pursuant to 42 U.S.C. §2000e-2 (Title 
VII of the Civil Rights Act of 1964) shall be referred at the time 
of filing to the full-time magistrates under the authority of 42 
U.S.C. §2000e-5(f)(5) who shall, acting as special masters, hear 
and decide said cases in their entirety. Class actions shall not 
be assigned under this rule. Where there are additional causes of 
action arising under federal or state law in a referred case, such 
action shall also be referred to the magistrates, under Rule 53 of 
the Federal Rules of Civil Procedure if the parties do not consent 
to the trial of such issues by the magistrate pursuant to 28 U.S.C. 
§636(c) . 

(b) Relief of Magistrates. The operation of this rule 
may be suspended at any time by order of the Chief Judge if it 
appears after consultation with the Magistrat~s Committee that: 

(1) The docket of the courts permits the trial of 
such cases within 120 days after issue has been joined; and 

( 2) At any other time when the ef f icient 
disposition of other work of the Court so requires. 

An individual judge may withdraw any reference made under 
this rule at any time when in his discretion the issues are unique, 
novel, or such withdrawal would otherwise be in the public 
interest. 
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920-3. Duties Assigned to Magistrates. 
(a) Civil proceedings. 

(1) Conduct calendar and status calls; determine 
motions to expedite or postpone the trlal ot cases for the judges. 

(2) Conduct pretrial conferences, set~lement 
conferences, omnibus hearings, and related pre-trial proceedings. 

( 3 ) Hear and determine procedural and discovery 
motions and conduct any required hearings in connection therewith. 

(4) Conduct voir dire and select petit juries for 
the court. 

the absence 
(5) 

or disa
Accept petit jury verdicts 

a trial judge.bility of 
in civil cases in 

(6) Issue subpoenas, writs of habeas corpus, ad 
testificandum or habeas corpus ad prosequendum, or other orders 
necessary to obtain the presence of parties, witnesses, or evidence 
needed for court proceedings. 

(7) Conduct proceedings for t.he collection of civil 
fines and penalties for boating violations assessed pursuant to the 
relevant provisions of Title 46, United States Code Annotated, as 
amended 1983. 

(8) Conduct examinations of judgment debtors, in 
accordance with Rule 69 of the Federal Rules of Civil Procedure. 

(9) Perform any additional duty as is not 
inconsistent with the Constitution and laws of the United States. 

(b) Criminal Proceedings. 
(1) supervise, under the direction of the Chief 

Judge, implementation of the speedy Trial Act of 1974, 18 U.S.C. 
§§3161-74 (1982), and this Court's Plan for Achieving Prompt 
Disposition of Criminal Cases. 

(2) Administer the 'Court's Criminal Justice Plan, 
by supervising attorney lists, appointing attorneys, and examining 
vouchers. 

(3) Supervise the criminal calendar, including 
calendar calls and motions to expedite or postpone the trial of 
criminal cases. 

(4) Conduct post-indictment arraignments; accept 
not guilty pleas; and order a presentence report on a defendant who 
signifies the desire to plead guilty. A magistrate may not accept 
pleas of guilty or nolo contendere in cases outside his statutory 
jurisdiction. 

(5) Conduct pretrial conferences, omnibus hearings, 
and related proceedings. 

(6) Issue writs of habeas corpus ad testificandum 
and habeas corpus ad prosequendum. Issue warrants for commitment 
to another district in accordance with Rule 40(d)(3), Federal Rules 
of ' Criminal Procedure. 

(7) Hear and determine motions relating to 
discovery and inspection and for a bill of particulars. 

(8) Hear and deterntine motions relating to 
deposi tions, subpoenas ,. and for the appointment of interpre":ers or 
expert witnesses, including approval of payment vouchers'for them. 
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(9) Hear and determine motions regarding the 
availability of the defendant for identification or handwr:ting 
exemplars. 

(10) Receive grand jury returns, in accordance ~ith 
Rule 6(f), Federal Rules of Criminal Procedure. 

(c) Miscellaneous Duties. 
(1) Coordinate the Court's efforts in such areas 

as the promulgation of local rules and procedure and administration 
of the collateral forfeiture system. 

(2) Supervise proceedings on request for letters 
rogatory in civil and criminal cases, 11pon special designation by 
the district court. 

(3) Receive complaints made under 18 U.S.C. §3184 
(1982) for international extradition: issue warrants for the 
apprehensions of persons so charged; set conditions of release: 
hear and consider evidence of criminality: and, where the evidence 
is sufficient, certify the evidence together with a copy of all the 
testimony taken to the Secretary of State of the United States of 
America. 

(4) Issue administrative inspection warrants. 
(5) Issue orders prior to ratification of sale and 

mortgage foreclosure proceedings on properties financed through 
government loans (Veterans Administration .and Federal Housing 
Administration). 

areas 
(6) 

of the law or 
Conduct research 
on individual pr

for 
ojects. 

the Court in specific 

(7) If designated, serve as a member of the 
district's Speedy Trial Act Planning Group, including service as 
the reporter, if designated. (18 U.S.C. §3168 (1982». 

(8) Perform such other duties as may be assigned 
by the Court. 

85 (Page 5 of 5) 



METHODOLOGY OF QUESTIONNAIRE 

The questionnaire, entitled "Civil Justice Reform Act of 1990, 

Questions for Attorneys," utilized by the Advisory Group was patterned upon 

the questionnaire developed in the United States District Court for the 

Southern District of Florida. Certain questions, for example Question 2, were 

modified to reflect case management practices in the Northern District of 

Georgia. The Advisory Group a/so added a section relative to alternative 

dispute resolution. 

The sampling of 90 recently closed civil cases was achieved in 

accordance with directions provided the Southern -District of Florida by The 

Federal Judicial Center Research Division. The sampling is designed to provide 

a reasonably comprehensive portrait of the range of civil litigation in the 

Northern District of Georgia. The sampling included 90 cases in nine groups 

of 1 0 cases each, as illustrated in the following diagram: 

Time from filing to Real Property, Torts 
disposition Contracts & Civil Rights All Other 

6-17 months 10 Cases 1 0 Cases 1 0 Cases 

18-29 months 10 Cases 1 0 Cases 1 0 Cases 

30 or more months 10 Cases 1 0 Cases 1 0 Cases 

The questionnaire was mailed to 342 attorneys. The response rate 

was 51 %, with 147 attorneys returning completed questionnaires and 28 

attorneys responding that, for miscellaneous reasons, they were unable to 

complete the questionnaire. 
ATTACHMENT 6 
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CIVIL JUSTICE REFORM ACf OF 1990 
QUESTIONS FOR A TTOR~EYS 


Case No. (Set ) 


A MANAGEMENT OF TIflS unGATION 


1. 	 "Case management" refers to oversight and supervision of litigation by a judge l:[ 

magistrate or by routine court procedures such as standard scheduling orders. Sume .,:;\;i 

cases are intensively managed through such actions as detaIled scheduling orde:-s. frc~~c::1~ 

monitOring of discovery and motions practice. substantial court effort to settle the -2:.lSC ~ ~ 
to narrow issues, or by requiring rapid progress to trial. Some cases may be .lJ.:-;;;:::: 
unmanaged, with the pace and cuurse of litigation left to counsel and \\lth ,-',..)~~: 

intervention only when requested. 

How would you characterize the level of case management by the court in this case! 
Please circle QIlS.. 

a. Intensive 

b. High 

c. Moderate 

d. 	 Low 

e. Minimal 

f. None 

g. I'm not sure 

2. 	 Listed below are several case management actions that could have been taken by the court 
in the litigation of this case. For each listed action, please circle Q.!JS number to indicate 
whether or not the court took such action in this case. 

WAS WAS NOT NOT NOT 
TAKEN TAKEN SURE APPLICABLE "" 

a. 	 Hold pretrial activities 
to a firm schedule. 1 2 3 4 ­

b. 	 Limit and enforce time periods 
on allowable discovery. 1 2 3 

c. 	 Narrow issues through confer· 
ences or other methods. 1 2 3 

d. 	 Rule promptly on prer:-:.;! 
motions. 1 2 3 
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WAS WAS NOT NOT NOT 
TAKEN TAKEN SURE APPLICABLE 

e. 	 Explore settlement 

potential beyond 

conferences required 

by local rules. 1 2 3 


f. 	 Set a timely and firm 
... 
,)trial date. 	 1 2 

g. 	 Exen firm control over 
.., ... -
 ,)
trial. 	 1 

h. 	 Other (please specify): 

1 .., 3-
B. TIMELINESS OF LITIGATION IN TIllS CASE 

3. 	 Our records indicate this case took about months from filing date to 
disposition date. How long do you think this case should have taken from filing to 
disposition under circumstances in which the coun, all counsel, and all parties acted 
reasonably and expeditiously, and there were no obstacles such as a backlog of cases in 
the court? 

-+. 	 If the case actually took longer than you believed reason,. hie, please indicate what factors 
contributed to the delay: (circle one or more) 

a. 	 Excessive case management by the court. 
b. 	 Inadequate case management by the court. 
c. 	 Dilatory actions by counsel. 
d. 	 Dilatory ,!ctions by the litigants. 
e. 	 Court's failure to rule promptly on motions that were not case dispositive. 
f. 	 Court's failure to rule promptly on motions that were case dispositive. 
g. 	 Backlog of cases on court's calendar. 
h. 	 Delay in scheduling trial date, other than "~gil above. 

C. GENERAL COMMENTS ON TIMELINESS 

5. 	 If you have observed that there are general problems with delay in disposing of civil cases 
in this district, what are those problems and what suggestions or comments do you have 
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for reducing the delays'? In what ways, if any, do you believe la\li)'ers can he p 
improve the timeliness of litigation? 

D. ALTERNATIVE DISPUTE RESOLUTION 

6. 	 .As a pilot court under the CWlL RlSTICE REFORM ACT OF 1990, the Northern District 
of Georgia will adopt a nonbinding alternative dispute resolution (ADR) program to 
become effective early in 1992. A decision has not yet been made as to the type of ADR 
program that is best suited for this Court or as to whether it should apply to all or certain 
categories of cases. 

a. 	 Would an alternative dispute resolution option have been beneficial to you in this 
case'? 

Yes 	 No 

b. 	 At what stage in the case do you think alternative dispute resolution would have 
been most beneficial? 

Before completion of discovery. 


After the close of discovery. 


After submittal of the pretrial order but before trial. 


7. 	 Mediation programs focus on negotiation techniques to help the parties reach a settlement 
in the case. Arbitration programs are adjudicative in nature and a decision. subject to the 
losing party's right to demand a trial de novo, is announced in favor of one party over the 
other. 

a. 	 Was your case best suited for mediation? If so, why? 
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b. 	 Was your case best suited for arbitration? If so. why? 

c. Was your case better suited to another form of alternative dispute 
resolution? If so, what type of program? 

E. COSTS OF LITIGATION IN THIS CASE 

8. 	 Please estimate the amount of money at stake in this case. 

$ 

9. 	 Transactional costs are expenses incurred by a party resulting from filing fees, costs 
associated with the development of evidence, etc. Were .the transactional costs incurred 
in this case by your client (circle one): 

a. 	 Much too high. 
b. 	 Slightly too high. 
c. 	 About right. 
d. 	 Slightly too low. 
e. 	 Much too low. 

10. 	 If transactional costs associated with civil litigation in this district are too high, what 
suggestions or comments do you have for reducing the costs? 

Signature (Optional) 

Please return by July 29, 1991, in the enclosed envelope. 
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ATTORNEY QUESTIONNAIRE SUMMARY - QUESTION #2 

CASE MANAGEMENT AcrIONS 

CONTRAcrs ()"17 MOS. 
(No. Responses - 14) 

WAS TAKEN 
WAS NOT 
TAKEN Nor SURE NA 

Hold pretrial activities 
to firm schedule 6 4 o 3 

Limit and enforce time 
periods on allowable 
discovery 

10 1 o 3 

N arrow issues through 
conferences or other methods 3 6 1 3 

Rule promptly on pretrial 
motions 8 1 1 4 

Explore settlement potential 
beyond conferences required 
by local rules 

1 6 3 4 

Set timely and firm trial 
date 6 0 0 7 

Exert firm control over trial 1 o 1 11 
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ATTORNEY QUESTIONNAIRE SUMMARY - QUESTION #2 

CASE MANAGEMENT ACTIONS 

CONTRACTS 18-29 MOS. 
(No. Responses - 16) 

WAS NOT 
WAS TAKEN TAKEN Nor SURE NA 

Hold pretrial activities 
to finn schedule 8 4 2 2 

Limit and enforce time 
periods on allowable 6 5 o 5 
discovery 

N arrow issues through 
conferences or other methods 7 7 o 2 

Rule promptly on pretrial 
motions 11 1 o 3 

Explore settlement potential 
beyond conferences required 6 9 0 1 
by local rules 

Set timely and finn trial 
date 8 6 1 1 

Exert firm control over trial 11 1 o 4 
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ATTORNEY QUFSTIONNAIRE SUMMARY - QUFSTION #2 

CASE MANAGEMENT ACfIONS 

CONTRAcrs >29 MOS. 
(No. Responses - 31) 

WAS TAKEN 
WAS NOT 
TAKEN Nor SURE NA 

Hold pretrial activities 
to firm schedule 17 13 o o 

Limit and enforce time 
periods on allowable 
discovery 

18 7 3 3 

Narrow issues through 
conferences or other methods 14 14 1 o 

Rule promptly on pretrial 
motions 14 11 4 1 

Explore settlement potential 
beyond conferences required 
by local rules 

5 21 2 1 

Set timely and firm trial 
date 4 17 4 4 

Exert firm control over trial 10 3 3 13 

Case referred to special master 
upon motion due to counsel's 
action in unnecessarily compli­
cating the case 

1 
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ATIORNEY QUESTIONNAIRE SUMMARY - QUESTION #2 

CASE MANAGEMENT AcrIONS 

TORTS, PROPERTY, CIVIL RIGHTS 6-17 MOS. 
(No. Responses - 13) 

WAS NOT 
WAS TAKEN TAKEN Nor SURE NA 

Hold pretrial activities 
to firm schedule 10 1 1 1 

Limit and enforce time 
periods on allowable 9 2 1 1 
discovery 

Narrow issues through 
conferences or other methods 6 4 1 1 

Rule promptly on pretrial 
motions 7 1 o 5 

Explore settlement potential 
beyond conferences required 3 7 2 1 .... 
by local rules 

'*';:Set timely and firm trial 
date 10 1 1 1 

Exert firm control over trial 9 o 1 3 

Injunction Request 1 
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ATTORNEY QUESTIONNAIRE SUMMARY - QUESTION #2 

CASE MANAGEMENT ACflONS 

TORTS, PROPERTY, CIVIL RIGHTS 18-29 MOS. 
(No. Responses - 19) 

WAS NOT 
WAS TAKEN TAKEN Nor SURE NA 

Hold pretrial activities 
to firm schedule 9 4 o 5 

Limit and enforce time 
periods on allowable 8 4 1 5 
discovery 

Narrow issues through 
conferences or other methods 8 7 o 2 

Rule promptly on pretrial 
motions 15 1 o 2 

Explore settlement potential 
beyond conferences required 0 16 1 1 
by local rules 

Set timely and firm trial 
date 6 5 1 6 

Exert firm control over trial 8 1 1 7 

Submit to magistrate 1 
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ATTORNEY QUESTIONNAIRE SUMMARY ­ QUESTION #2 

CASE MANAGEMENT ACTIONS 

TORTS, PROPERTY, CIVll... RIGHTS >29 MOS. 
(No. Responses - 18) 

WAS TAKEN 
WAS NOT 
TAKEN NOfSURE NA 

Hold pretrial activities 
to firm schedule 12 4 o o 

Limit and enforce time 
periods on allowable 
discovery 

12 1 2 2 

", 

N arrow issues through 
conferences or other methods 9 5 o 1 

Rule promptly on pretrial 
motions 12 3 o 1 

Explore settlement potential 
beyond conferences required 
by local rules 

6 10 0 1 

Set timely and firm trial 
date 12 2 0 3 

Exert firm control over trial 8 o o 7 
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ATTORNEY QUESTIONNAIRE SUMMARY - QUESTION #2 


CASE MANAGEMENT ACfIONS 


AIL OTIIERS (EXCEPT BANKRUPTCY, PRISONER, SOCIAL SECURITY) 6-17 MOS. 


Hold pretrial activities 
to firm schedule 

Limit and enforce time 
periods on allowable 
discovery 

Narrow issues through 
conferences or other methods 

Rule promptly on pretrial 
motions 

Explore settlement potential 
beyond conferences required 
by local rules 

Set timely and firm trial 
date 

Exert firm control over trial 

(No. Responses - 13) 

WAS NOT 
WAS TAKEN TAKEN Nor SURE NA 

2 4 1 5 

1 4 1 6 

3 5 1 3 

7 1 1 3 

1 6 1 4 

3 3 1 5 

3 2 1 6 
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ATIORNEY QUESTIONNAIRE SUMMARY - QUESTION #2 

CASE MANAGEMENT ACfIONS 

ALL OTIIERS (EXCEPT BANKRUPTCY, PRISONER, SOCIAL SECURITY) 18-29 MOS. 
(No. Responses - 12) 

WAS NOT 
WAS TAKEN TAKEN Nor SURE NA 

Hold pretrial activities 
to firm schedule 2 6 3 1 

Limit and enforce time '", 
periods on allowable 3 2 5 2 
discovery 

Narrow issues through 
conferences or other methods 3 7 2 o 

Rule promptly on pretrial 
motions 6 2 2 2 

Explore settlement potential 
beyond conferences required 0 8 4 0 ...' 

by local rules 

Set timely and firm trial 
date 1 3 3 5 

Exert firm control over trial 2 2 1 7 

Held TRO/PI hearing and promptly 
ruled expediting settlement 1 
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ATIORNEY QUESTIONNAIRE SUMMARY - QUESTION #2 


CASE MANAGEMENT ACfIONS 


AIL OTHERS (EXCEPT BANKRUPTCY, PRISONER, SOCIAL SECURITY) >29 MOS. 

(No. Responses - 13) 


Hold pretrial activities 
to firm schedule 

Limit and enforce time 
periods on allowable 
discovery 

Narrow issues through 
conferences or other methods 

Rule promptly on pretrial 
motions 

Explore settlement potential 
beyond conferences required 
by local rules 

Set timely and firm trial 
date 

Exert firm control over trial 

Judge Vining's willingness to 
provide informal conferences 
and preliminary rulings facili­
tated the resolution of this case 

Rule on motions 

Rule promptly on post-trial motions 

WAS TAKEN 

6 

8 

7 

7 

4 

9 

8 

1 

WAS NOT 

TAKEN 


5 

3 

5 

5 

8 

2 

1 

1 

1 

Nor SURE NA 

0 2 

1 1 

0 1 

0 1 

0 1 

0 2 

0 4 
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AITORNEY QUESTIONNAIRE SUMMARY - QUESTION #2 

CASE MANAGEMENT ACTIONS 

CONFIDENTIAL 
(No. Responses - 1) 

WAS NOT 
WAS TAKEN TAKEN NOfSURE NA 

Hold pretrial activities 
to finn schedule o o o 1 

Limit and enforce time .. 
periods on allowable 0 0 0 1 
discovery 

",. 

Narrow issues through 

conferences or other methods 0 1 0 0 "", 


Rule promptly on pretrial 

motions o 1 o o 


Explore settlement potential 

beyond conferences required 0 1 0 0 

by local rules 


Set timely and firm trial 

date 0 0 0 1 

" 


.... ' 

Exert finn control over trial 0 0 0 1 
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ATTORNEY QUB8TIONNAIRE SUKNARY - QUISTIONS 11 AND " 

.0. R••poDa•• 

CONTRACTS
'-11 ao•• 

U 
II-a. ao•• 

11 
>at .0•. 

II 

TORTS, PROP, CIVIL RIGHTS
'-11 ao•• u-a, ao•. >at 

U It 
laO•• 

11 

ALL OTHERS'-17 ao•. 
13 

ll-lll 
Il 

ao•• >It .0•. 
11 

CONP. 

How 10D9 abov1d caa. baya 
takaD1 

A little les" ti.e 0 0 U () 

l4uch less tiae 7 8 2J 0 <; 4 II 

Sa.e ti.e 2 b II b b l 2 0 

.bat ractor. cODtrlbvtad 
to da1ay1 

Excessive 
Court 

case ~.t. by 
0 u 0 0 0 0 0 0 0 0 

.... 
= N 

Inadequate case agat . 
Court 

Dilatory actions by 
counsel 

by 
0 

, 5 

b 

8 

0 

0 

0 

') 

0 

') 

2 0 

0 

oi latory act ions by 
litigants 2 b 0 0 n u 

Court·s failure to rule 
proaptly on aotions that 
were not case dispositive 0 ') 0 0 0 " 
Court's tailure to rule 
proapUy on aot ions trlat 
were case dispositive 
Back log of cases on 
Court's calendar 

11 

19 

0 

2 

0 

') 

2 0 

2 

') 

0 

Delay 
athe.' 

in scheduling 
than back log 

trldl 
0 0 0 II 



ATIORNEY QUESTIONNAIRE SUMMARY - QUESTION #5 


GENERAL COMMENTS ON TIMELINESS 


Contracts 6-17 Mos. 


Comments 

* Experiences good; no excessive delays (2 commented) 

Causes of Delay 

* 	 Too many unnecessary forms 

* 	 Obtaining court's permission to extend discovery period 

* 	 Because of parties, witnesses and evidence, some cases cannot be made ready for 
trial on pre-set schedule 

Suggestions 

* 	 Create separate criminal division to speed civil calendar 

* 	 Eliminate ready docket 

* 	 Judges need to rule on pretrial motions in a reasonably prompt manner 

* 	 Lawyers must respond to discovery and represent clients appropriately 

Contracts 18-29 Mos. 

Comments 

* Continuing calendars rather than specified trial terms unfair 

Causes of Delay 

* 	 Ruling on pending motions (sometimes) 

* 	 Court is placing cases on the "ready" calendar rather than the attorneys 

* 	 Too many unnecessary filing requirements 
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Suggestions 

* 	 Have oral motions calendar where motions are heard and disposed of without 
hearing 

* 	 Have page limits on briefs 

* 	 Set aside more time on court calendar for civil cases 

* 	 Separate civil and criminal calendars 

* 	 Lawyers should stop filing unnecessary objections and engaging in other dilatory 
actions concerning compliance with discovery requests 

* 	 Court should involve itself in pretrial settlement conferences and should readily 
assess attorney fees when results greatly deviate from set~lement expectation 

* 	 Judges' reluctance to become involved in discovery disputes should be replaced by 
sanctioning misuses of the process by attorneys 

Contracts >29 Mos. 

Causes of Delay 

* 	 Criminal cases take priority over civil cases (3 commented) 

* 	 Court backlog (2 commented) 

* 	 Judges overworked by court's workload (2 commented) 

* 	 Cross motions for summary judgment 

Counsel is given too much latitude in managing litigation 

* 	 Discovery extensions 

* Delay in reaching trial date after pretrial orders are submitted 

Suggestions 

* 	 Rule on motions promptly (7 commented) 

* 	 Lawyers complete discovery during prescribed period (3 commented) 
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* 	 Greater accessibility of judge for status and settlement conferences (2 commented) 

* 	 Earlier court involvement via scheduling orders (2 commented) 

* 	 Have one additional pretrial conference prior to pretrial order (to narrow the issues) 

* 	 Court set a sure trial date at close of discovery 

* 	 Limit discovery 

* 	 Keep strict time schedule for disposition of all pretrial motions 

If.:.* 	 Curb unreasonable expansion of cases 

* 	 Early trial dates or early pretrial conferences by fixed dates 

* 	 Avoid discovery disputes (more stringent sanctions) 

* 	 Fixed trial date (not floating calendars) 

* 	 Shorter standard discovery periods 

* 	 More attention to and emphasis on substantive motions, such as by oral argument 

* 	 Strict deadlines 

* 	 Hold settlement conferences to push settlement discussions beyond obligatory 
discussions lawyers hold under the rules 

Torts, Property, And Civil Rights 6-17 Mos. 

Comments 

* Litigation moves in a timely fashion in this district (2 commented) 

Causes of Delay 

* 	 Rulings on motions (2 commented) 

* 	 Extended discovery deadlines 
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Suggestions 

* 	 Courts should be more willing to grant motions for summary judgment and rule on 
motions in limine re evidentiary matters when they are filed 

Torts, Property, and Civil Rights 18-29 Mos. 

Causes of Delay 

* 	 Calendar overloaded with criminal matters (2 commented) 

* 	 Discovery completion 

* 	 Ruling on summary judgment 

* 	 Setting trial dates 

* 	 Problems in individual cases 

* Two-step review process in Title VII cases 

Suggestions 

* 	 Rule on motions promptly (2 commented) 

* 	 Separate criminal and civil cases 

* 	 Court settlement conferences (perhaps with magistrates) 

* 	 Without asserting Rule II issues, the Court should tax $300 against the loser of a 
motion (to help eliminate) 

Torts, Property, and Civil Rights > 29 Mos. 

Causes of Delay 

* 	 Some judges may not take the time on the bench that is necessary to move cases 
efficiently 
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Suggestions 

* 	 Reasonable discovery responses should be given by defendants 

* 	 Weak motions should not be filed 

* 	 Case load is heavy; appoint more judges 

* 	 Rule on motions promptly (perhaps additional law clerks would help) 

* 	 Title VII matters - get rid of internal operating procedure referring case to 
magistrate 

* 	 No motions for summary judgment over 30 pages 

* 	 Set firm trial date 

* 	 Discover scheduling orders (with liberal provisions for extensions) 

* 	 Early deadline for naming defense expert witnesses 

* 	 Case management order in lieu of fill-in-the-blank form (unique to each case) 

* 	 Cases move more efficiently when judges actively practice case management 

All Other (Except Bankruptcy, Prisoner and Social Security) 6-17 Mos. 

Causes of Delay 

* 	 Discovery abuse 

* Judges with largest number of cases and attorneys who have more cases than time 

Suggestions 

* 	 Stipulate to facts at every opportunity (2 commented) 

* 	 Do not permit counsel excessive delays and extensions of time on discovery and 
motions (2 commented) 

* 	 Return telephone calls 

* 	 Review and sign settlement papers promptly 
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* Adhere to court rules 

* Marshall's performance in liquidating condemned property must be improved 

All Other (Except Bankruptcy, Prisoner and Social Security) 17-29 Mos. 

Comments 

* Judge Harold Murphy's court runs smoothly and efficiently - don't change it 

Suggestions . 

* Better communication between counsel and court 

* Take IQcal rules seriously 

* Need much greater oversight by the bench 

* Dispense with settlement certificate and preliminary statement 

All Other (Except Bankruptcy, Prisoner and Social Security) >29 Mos. 

Causes of Delay 

* Criminal cases have priority (2 commented) 

* Criminal cases and habeas petitions 

* Incompetent judges 

* Too many pretrial pleadings required 

* Rulings on motions 

Suggestions 

* Status conferences at various stages help (2 commented) 

* More motions delegated to magistrates 

* 	 Rule requiring ruling on motions within a set period of time 
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* 	 Should have some judges assigned only to civil cases 

* 	 Assign hearing date for all motions 

"'" * 	 Lawyers should focus on trial of case if it cannot be settled or if there are no clear 
legal issues for summary adjudication 

Confidential "'" 

Suggestions 

* 	 Prompt ruling on motions 

-


109 




--

•.. > 
(I 

0 
_0· 
:nIH 

~-i_ 
:"1""' " ......::,-.... ~O 

'111­

"" 
~,""-... 
:no...-' 

0
,",'0 

"' ... 
.... --'" ...:)1", 
,;:,. 

... ...• 
0 

-.... 
! 
IS 

..: ... 
,;... .. 

...•• ..! Q 

;: 
ill (I 

I 
& "' .... 

II 

.. 

"0' w ....... 

~ OI,A • 

... 01" lot 

w .......... 

101:";-
i ~ II II
;:.. .... 0., ...• .... .. •••• 

I.. :::~ 
to ..... 
I 
1:1 ...• IIc.. QI '" ..... 

I 
1I1ICI .. <:1 

,:~ 
• \I....... 

11<:1 

":)J 
§l 

•0 

~81 

~!1 ..•• 
~ 

' .... 

~ 
CI

• !Ill 
a OIl 
za:l 

'" 

'" 

'" 

::> 

N 

N 

Q... 

N 

= 
... 

... Q 

.. •
\I 

-
• .. ,.. 

0: 	 I 
00<) 

U 

•0 
I,""'N"" iAN 

.,I 

...... 
1 

"" 

,, 
I 
~ 

..; 

oi... 
I 
: 

~ 

I 

~ 

I 

! 

~ 

... 

J 

,......, 
i 
I 
I

.,;... 

I 
J 

"'! 

J 

-=! 
1• 

..
... 

... 

.. 
... 

: 

:-• 

•'" 

I· 

! 

,..,
:. 

.. 

'" 

: •'" 

,.
.. 

:
' ... 
to 

,.· 
..... 

..0 

... 

-'I 

'" 
I~ 

'" 

~ 

0<) 

I~ 

''''' 

ill 

.... 

0, 

"" 

"" 

.... 

',," 
, .... 

'.,. 

... 

':l 

~ 

...... 
i
I"",.... 

I~ 

I~
,. 


... 
"" 

.... 

... 

1 
:: 

oj... 

! 

~ 
I 
I 
1 

.... 

.01 

i 
I 

"'"I 

l 
~ 

ii... ,...~ 

1 ... ...'" 

,"'! 

let 

• 11 

.... 

: '" '" 

0 ..., 
I 

~"' 

., 

i.... "'I 

I 
,I'" "" 

I 
'" I~ 

i 

:: 1011 
I1 

I 
I 
1 

, 

1= 
.. 

• 
III 

0 0• 
N 

I A 
<II 

'"'" N 

.... .. 

.0 0 
... . •... 
0..­... I:::... ,.. '" '" 

I 

C 

i •.... 
0 ..	I .-•Ao 

, •"" ...
I ..... ... ... 

i 
..
•!.. 


,A 0: 
::I 0.. U 

'0' 

'0, 

' .... 

!",! 

i 
I, 

i 
!~ 

1 

1 

,~t 

1 

i ..... 
I .... 

"" 

~ 

Ii,,,, 
IN 

A 

I 
I......, 

I 

j 

~ 

,A ..::I 

•.. 

... '" ! 
u .,..
• ..... ..... ­•Ao ..0 

... 

...•
. 
.. 
0 
to 

'" 

'" 

'" 

'" 

• 
ill 
0 

... 
I 

0<) 

0 

0 

"' 

0 

0 

'" 

Ii•.'"
0 
•0 

.N 

.:•.. 
...•Q 

... 0<)

Ao 

,;. 
\I... 
Ao'":s......... 
II 

....-Ao'" 
II•• 

~ 

1 0 

,0 

,0<) 

i 
1­

I 

... 

i>4:1 
! 

I'" 
1 

I 

N 

... 

... 

... 

... 

~ ..., 

"! 

I.. 

I 

1 
I 

ei 

.... 

9 

I 
~ 

...,"" , 
I ... 

1 

'" 

'" 

0 

::> 

0 

0 

'" 

'" 

0 

• 

110 




ATTOaMBY QUBSTIOKMAlaa SUKKAMY - QUaSTIOM '9 

TRANSACTIOMAL COSTS COMTUCTS TORTS, PROP, CIVil. MIGHTS ALL OTHBRS COIIF. 

6-11 110•• la-29 ..... >29 .oa. 6-11 ..... la-a, 110•• >29 .oa. 6-11 ..... la-2t ..... >29 aa•. 
..... a ••p"•••• 14 16 II 12 11 18 II 12 1) 


Much Too lIiqh 0 2 () a 0 !> 0 0 

~ SliqhLI, Too "'qh 4 II 0 4 0 0 

~ 
~ 

AbouL Right ') ') 12 12 14 10 1 10 9 


SliqhLl, Too Low 0 0 0 0 2 0 0 0 0 0 

Much Tuo Low 0 0 0 0 0 0 0 0 0 0 

, , ,~ t l J" 



ATTORNEY QUESTIONNAIRE SUMMARY - QUESTION #10 


HIGH COSTS OF UTIGATION 


Contracts 6-17 Mos. 


Comments 

* 	 Transactional costs are not too high 

* 	 Filing fees and depositors costs are too high 

* 	 Discovery deadline is too short 

* 	 Local rules increase cost of litigation by imposing unnecessary filing requirements 

* Too many unnecessary papers required to be filed 

Suggestions 

* 	 Should lower filing fees and put caps on court reporting fees 

* 	 Lawyers should voluntarily refrain from taking unnecessary depositions 

* 	 Reduce supervision of court until attorneys and clients ready to try case 

* 	 Preliminary statement should be abandoned for mandatory pretrial conference after 
issue joined 

Contracts 18-29 Mos. 

Comments 

* 	 Costs probably no higher than other places 

* 	 Cost of transcript too high 

* Too many copies for filing requirements 

Suggestions 

* 	 Increase severity of sanctions against parties and lawyers who abuse system; publish 
information regarding imposition of sanctions in appropriate publications 
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* Videotape depositions without transcript (transcript can be made from videotape) 

* Place limit on fees that experts may change 

* Concerning a case that should not have come before this court (but it involved 
Maritime Law): a referee system should be in place in this type of case rather 
than trial before U.S. judge. 

Contracts >29 Mos. 

Comments 

* 

* 

In a particular case, transitional costs elevated because liberal joinder of parties and 
claims increased scope and expense of discovery 

In a particular case, dispositions excessive in length, documents excessive in number, 
pretrial order burdensome in length 

-
* Length of time too long between pretrial order submission and trial 

* Deposition cases (especially medical) are unreasonable 

Suggestions 

* Limit discovery - speed up trial (2 commented) 

* Rule on motions promptly (2 commented) 

* Shorten gap between pretrial order and trial (2 commented) 

* Multiple party cases should be screened early to determine if all parties necessary 

* Early trial 

* Increased control over depositions 

* Discovery plans limiting discovery should require court approval in all civil cases 

* Reduce duration of case through more active management 

* (One attorney stated that he had many suggestions and would like to talk with the 
Advisory Group) 

... 
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Torts, Property and Civil Rights 6-17 Mos. 

Suggestions 

>I< More communication between court and counsel (such as informal conference) 

>I< Cut down on amounts experts can and do charge for their testimony 

Torts, Property and Civil Rights 18-29 Mos. 

Comments 

>I< Deposition transcribing fee totally out-of-line 

>I< Defense counsel in some firms is taking injured plaintiffs depositions that last 2 to 
5 hours 

Suggestions 

>I< Reduce attempts by courts to "case manage" litigation 

>I< Eliminate superfluous filing (e.g., settlement certifications) 

>I< Eliminate requirement that detailed pretrial orders be filed months before case will 
be reached for trial 

>I< Diligent use of Alternate Dispute Resolution and judicious judicial pressure to settle 

>I< Limit skyrocketing costs that expert witnesses charge 

>I< Tape recording in lieu of transcribing 

Torts, Property and Civil Rights >29 Mos. 

Comments 

>I< High costs for the adequate preparation of a serious case are unavailable 

>I< High cost when discovery goes on interminably 

Suggestions 

>I< Limit high-cost experts 
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* 	 Utilize magistrates as settlement judges 

* 	 Make losing party in arbitration program pay reasonable expenses of winning party's 
prosecution or defense of case at the time that expenses are made 

* 	 Alternate Dispute Resolution prior to close of discovery 

All Other (Except Bankruptcy, Prisoner and Social Security) 6-17 Mos. 

Comments 

* 	 Sole problem of high cost of civil discovery is national (Federal Rules of Civil 
Procedure) 

* Rule concerning publication in civil forfeiture actions too costly 

Suggestions 

* 	 Eliminate preliminary statement and settlement certification 

All Other (Except Bankruptcy, Prisoner and Social Security) 18-29 Mos. 

No comments or suggestions 

All Other (Except Bankruptcy, Prisoner and Social Security) >29 Mos. 

Comments 

* 	 Court's demand for pretrial activity can result in abuse by some lawyers and ends 
up costly (2 commented) 

* In a particular case, appeal process delayed case and increased cost 

Suggestions 

* 	 Have status conference held shortly after issue joined 

* 	 Put substance back into motion for summary judgment 

* 	 Quicker disposition of motions and discovery issues 

* 	 Limitations on the scope of discovery absent showing of necessity 
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* Alternative Dispute Resolution of discovery issues 

* More frequent judicial or similar conferences 

* Sanctions for abuse of the system, scope of discovery, etc. 

116 




RULE 201 

ADDITIONAL PLEADING REQUIREMENTS 


201-1. Certificate of Interested Persons. 

201-2. Mandatory Interrogatories for All Parties. 
The parties to all civil actions are required to answer the following mandatory 

standard interrogatories, except that appeals to this Court of administrative determinations 
which are presented to this Court for review on a completed record are exempted from 
the requirements of this rule. 

The Court has prepared a form Answers to Mandatory Interrogatories which 
counsel shall be required to use. A copy of the form is included in Appendix Band 
copies of the form may be obtained by counsel at the Public Filing Counter in each 
division. No modifications or deletions to the form shall be made without the prior 
permission of the Court. All interrogatories must be answered fully in writing in 
accordance with Federal Rules of Civil Procedure 11 and 33. 

If there is more than one plaintiff or more than one defendant in the action, 
each plaintiff and each defendant must answer each interrogatory separately unless the 
answer to the interrogatory is the same for all plaintiffs or all defendants. 

The answers shall identify the individual attorneys representing a party by 
full name, law firm and mailing address, and telephone number. 

(a) Interrogatories to be Answered by All Plaintiffs. Each plaintiff's 
Answers to Mandatory Interrogatories shall be submitted to the Clerk of Court for filing 
at the time the complaint is filed. A copy of the Answers shall be served with the 
summons and complaint upon each defendant. In removed cases, the plaintiff shall file 
and serve answers 40 days after receiving notice of removal. 

The mandatory interrogatories to be answered by all plaintiffs are as follows: 
(1) State precisely the classification of the cause of action being 

filed, a brief factual outline of the case including plaintiffs contentions as to what 
defendant did or failed to do, and a succinct statement of the legal issues in the case. 

(2) Describe in detail all statutes, codes, regulations, legal 
principles, standards and customs or usages, and illustrative caselaw which plaintiff contends 
are applicable to this action. 

(3) List by style and civil action number any pending or previously 
adjudicated related cases. 

(4) Identify by full name, address, and telephone number all 
witnesses whom plaintiff will or may have present at trial, including expert (any witness 
who might express an opinion under Federal Rules of Evidence, Rule 702) and 
impeachment witnesses. For each lay witness, include a description of the issue(s) to which 
the witness' testimony will relate. For each expert witness, state the subject matter on 
which the expert is expected to testify, the substance of the facts and opinions to which the 
expert is expected to testify, and a summary of the grounds for each opinion. 

ATTACHMENT 7 
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(5) If you contend that you have been injured or damaged, provide 
a separate statement for each item of damage claimed containing a brief description of the' .... 
item of damage, the dollar amount claimed, and citation to the statute, rule, regulation or 
case law authorizing a recovery for that particular item of damage. 

(6) Describe or produce for inspection (see FRCivP 33(c)) each 
document in your custody or control or of which you have knowledge which you contend 
supports your claims as stated in your answer to interrogatory number 5 above. 

(7) Outline in detail the discovery you expect to pursue in this case. 
The standard period for discovery in this Court is four months (see Local Rule 225-1). 
If you anticipate that you will need additional discovery time, state specifically the reasons 
why discovery cannot be completed within four months. 

(8) State the full name, address, and telephone number of all 
persons or legal entities who have a subrogation interest in the cause of action set forth 
in plaintiffs cause of action and state the basis and extent of such interest. 

(9) State whether plaintiff wishes this case to be tried to a jury or 
to the Court without a jury. 

(b) Interrogatories to Be Answered by All Defendants. Each defendant's 
Answers to Mandatory Interrogatories shall be submitted to the Clerk of Court for filing 
no later than 45 days after the date of service of plaintiffs complaint and Answers to ­
Mandatory Interrogatories upon defendant. In cases in which the government is defendant, 
the government's Answers to Mandatory Interrogatories shall be filed 15 days after the 
date on which its answer to the complaint was filed. Defendant shall simultaneously serve 
a copy of his interrogatory answers on each plaintiff. In removed cases, defendant shall 
file and serve answers within 30 days following receipt of plaintiffs interrogatory answers. 

The mandatory interrogatories to be answered by all defendants are as 
follows: 

(1) If the defendant is improperly identified, state defendant's 
correct identification and state whether defendant will accept service of an amended 
summons and complaint reflecting the information furnished in the answer to this 
interrogatory. 

(2) Provide the names of any parties whom defendant contends are 
necessary parties to this action, but who have not been named by plaintiff. If defendant 
contends that there is a question of misjoinder of parties, provide the reasons for 
defendant's contention. 

(3) Provide a detailed factual basis for the defense or defenses 
asserted by defendant in the responsive pleading. 

(4) Describe or produce for inspection (see FRCivP 33(c)) each 
document in your custody or control or of which you have knowledge which you ~ontend 
supports your defense or defenses as stated in your answer to interrogatory number 3 
above. 

(5) Describe in detail all statutes, codes, regulations, legal 
principles, standards and customs or usages, and illustrative case law which defendant 
contends are applicable to this action. 
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(6) If defendant contends that some other person or legal entity 
is, in whole or in part, liable to the plaintiff or defendant in this matter, state the full 
name, address, and telephone number of such person or entity and describe in detail the 
basis of such liability. 

(7) Provide the names and addresses of all insurance companies 
that have liability insurance coverage relating to the matter alleged in the complaint, the 
number or numbers of such policies, the amount of liability coverage provided in each 
policy, and the named insured on each policy. 

(8) Identify by full name, address, and telephone all witnesses 
whom defendant will or may have present at trial, including expert (any witness who might 
express an opinion under Federal Rules of Evidence, Rule 702) and impeachment 
witnesses. For each lay witness, include a description of the issue(s) to which the witness' 
testimony will relate. For each expert witness, state the subject matter in which the expert 
is expected to testify, the substance of the facts and opinions to which the expert is 
expected to testify, and a summary of the grounds for each opinion. 

(9) State whether defendant wishes this case to be tried to a jury 
or to the Court without a jury. 

(c) Plaintiffs Amended Answers. The plaintiff shall have 11 days after 
service of defendant's Answers to Mandatory Interrogatories to file and serve any amended 
answers made necessary by the information received from defendant's Answers. 

(d) Additional Procedures. 
(1) If, after the exercise of reasonable diligence, a party is unable 

to answer fully a mandatory interrogatory, the party is required to provide the information 
currently known or available to him and to explain why the party cannot answer fully, to 
state what must be done in order for the party to be in a position to answer fully, and to 
estimate when the party will be in that position. 

If the opposing party or parties disagrees with the answering party's 
explanation, the party opponent shall respond in writing within 11 days after service of 
the party's interrogatory answer. 

(2) All parties have a continuing duty to amend seasonably a prior 
interrogatory response if the party obtains information which establishes that the party's 
prior response was either incorrect or although correct when made, no longer true or 
complete. The parties' introduction of documents and use of witnesses at trial will be 
governed by the provisions of the pretrial order. 
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Note: This memorandum was received as an attachment to a memo dated September 5. 
1991. from L. Ralph Mecham. Secretary of the Judicial Conference of the 
United States. 

ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 

L.:-\,. ~emorandum 
\ 

DATE: July 

FROM: R. Burchill, Jr., General Counsel(JV;~. 
SUBJEcry;mpact of the Civil Justice Reform Act on the Federal Rules of Civil 

Procedure and Arbitration Statutes 

TO: Abel J. Manos, Court Administration Divisjon-CPB 

This is in response to your request for our views as to whether the Civil Justice 
Reform Act (CJRA), Pub. L. No. 101-6S0, as a general maner authorizes rules or 
procedures that are inconsistent with the Federal Rules of Civil Procedure and, if not, 
whether the CJRA specifically provides for deviations from any of the civil tules. You 
have also asked wbether the CJRA would allow use of arbitration in couns not 
otherwise authorized by statute to conduct arbitration. It is my view that the CJRA 
must be read in pari materia with both the civil rules and tbe arbitration statutes, 
28 U.S.c. § 6S1 et seq., giving meaning to both. Where the CJRA does not provide 
for additional or different procedures than available under the civil rules or arbitration 
statutes, those statutes control and Fed. R. Civ. P. 83 would prohIbit development of 
local rules inconsistent with the civil rules. However, in those few instances where the 
ORA expressly provides for expansion of the civil rules, mainly as regards discovery, 
and clarifies the authority to hold summary jury trials as a type of alternative dispute 
resolution (ADR), the CJRA. as the later specific statute, would control. 

In response to questions concerning the constitutional authority to enact rules 
for the Federal courts, the legislative history to the CJRA has a lengthy discussion of 
Congress' broad power to make both procedural and substantive rules, advancing the 
argument that the Supreme Court's authority to enact rules of procedure is solely that 
delegated by Congress under the Rules Enabling Act. Senate Repon No. 101-416, 
101st Cong., 2nd Scss. 8-12 (Aug. 3, 1990). While Congress broadly assened the right 
to make rules, neither the plain language of the ORA nor the legislative history 
suppons an argument that Congress intended to allow a wbolesale revision to the civil 
rules or encouraged development of local rules across the board that are inconsistent 
with the Federal Rules of Civil Procedure. By contrast, there are several instances in 
which the ORA explicitly, but narrowly, expands and -clarifies the civil rules. While it 
is an imponant purpose of this Act to encourage creativity and innovation, it appears 
to me that Congress intended such approaches to be consistent with the civil rules 
unless it expressly said otherwise. 

ATTACHMENT 8 
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-
Abel J. Mattos 
July 5, 1991 

As you note in your memorandum, section 473 of the CJRA authorizes 
procedures that go beyond those provided for in the civil rules. Section 473(a)(2)(C) 
gives the court additional control on the timing and extent of discovery. The section­
by-section analysis in the Senate Repon' explains: 

The authority in this subsection is intended to 
supplement the authority to limit discovery currently provided 
for in the Federal Rules of Civil Procedure, principally in Rule 
26(b)(1). The 1983 amendments to this rule were clearly a 
step in the right direction in the effon to control discovery. 
But the problems of excessive and abusive discovery remain 
substantial, and additional measures are necessary. . . . 

As a result, subsection (a)(2)(C) gives judges and 
magistrates the additional authority to contro~ discov~ry. The 
tools they might use include phasing discovery into several 
stages and phasing the use of interrogatories. With this clear 
statutoxy mandate, it is hoped that judges and magistrates will 
no longer be unsure about the degree to which they can act 
to reduce discovery expenses. 

(Emphasis added.) Id. at 55. 

Similarly, section 473(a)(3)(C) provides authority to set presumptive time limits 
for discovery, especially in complex cases. Again the section-by-section analysis states 
that this is an intentional addition to the civil rules. "'The Federal Rules establish 
consistent and uniform time limits for several procedures (see. "" rule 6 (time limit 
for amending the pleadings); rule 56 (time limit for summary judgment», and it is 
appropriate for the disttict courts to consider additional time limits for discovery." 
Id. at 56. 

Section 473(a)(5) requires that discovery motions be accompanied by a 
certification that the moving party has made a good-faith effon to reach agreement 
with opposing counsel. While this is permissible under the civil rules, section 473(a)(5) 
makes such certification mandatory. The drafters recognized that a majority of district 
courts already had local rules that required a conference between the parties prior to 
the filing of discovery motions and found this to be a procedure meriting nationwide 
compliance. Id. at 57. 

The section-by-section analysis of House Repon No. 101-732, 101st Cong., 
2nd Sessa 1-30 (Sept. 1, 1990) is almost identical to the Senate Repon. 
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3 Abel J. Mattos 
July 5, 1991 

Finally, section 473(b)(3) adds a provision that the court plan may require that 
all requests for extensions of deadlines for completion of discovery or trial be signed by 
the attorney and the party making the request. According to the Senate Report, this 
provision is intended to supplement the existing requirements of Rule 11. Yd. at 58. 

Each of these provisions is a clear statement of Congress' intention to provide 
the courts with additional tools to control expenses and delays in civil litigation, 
particularly as it involves discovery. Given the plain language of the Act and the 
equally clear expla~3tion of that language in both the Senate and House Reports, there 
can be no doubt that the Act expands the civil rules in these discrete areas. 
Correspondingly, in areas other than these, I see no authority for development of local 
rules that are inconsistent with the Federal Rules of Civil Procedure. 

Having said all this, you should know that the Advisory Committee on 
Civil Rules has recommended to the Standing Committee on Rules that Rule 83 be 
amended to provide for experimental local rules that are inconsistent with the civil 
rules if they are not inconsistent with the provisions of title 28 of the United 
States Code (copy of amended Rule 83 attached). The proposed Advisory Committee 
note to this amendment states that the purpose of the amendment is to enable 
experimentation, particularly in light of the CJRA, and to ensure that the rules not "be 
an impediment to the search for new methods provided that the experimentation is 
suitably monitored as a learning opportunity." Such experimental local rules would 
require the approval of the judicial council, be effective for five years or less, and be 
accompanied by a plan for evaluation of the experiment. If the Advisory Committee 
on Civil Rules believed that the ORA generally allowed for development of rules that 
are inconsistent with the civil rules, I do not think they would have bothered to suggest 
this amendment on limited experimental rules. 

The question of whether the ORA allows for arbitration in courts other than 
those authorized to use arbitration in 28 U.S.C. § 658 can also be answered by a 
review of the language of the ORA and consideration of the legislative history. The 
ORA provides at section 473(a)(6) that courts have: 

authorization to refer appropriate cases to alternative dispute resolution 
programs that­

(A) have been designated for use in a district coun; or 

(B) the coun may make available, including mediation, mini­
trial, and summary jury trial. 
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S. 2027, the precursor to the current Act, had a broader provision on ADR 
requiring at section 471(b )(10) that each plan have: 

a comprehensive program providing for adjudication and, in 
appropriate cases, alternative dispute resolution, which make 
available to the parties and their counsel the full range of 
alternative dispute resolution mechanisms, including mediation, 
arbitration, mini-trial, and summary jury trial. If such program 
includes the mandatory reference of cenain cases to an 
alternative dispute resolution mechanism, provision shall be 
made for motions to exempt a case from the mandated 
procedure. 

While the ADR provisions of S. 2027 clearly expanded the availability of 
arbitration nationwide, the provision finally enacted in section 473 of the ORA 
omits arbitration from the list of available ADR techniques and further limits, in 
473(a)(6)(A), ADR programs to courts that have been designated for such programs. 
This appears to be a reference to the designations of arbitration programs in 28 U.S.C. 
§ 658. Thus, in my view, the ORA should be read as not expanding arbitration 
beyond that already statutorily provided.: 

Interestingly, while the Senate Report does not specifically mention arbitration, 
the section-by-section analysis to section 473(a)(6) does discuss the availability of 
summary jury trials, making clear that there is authority for such an approach. "Some 
doubt has been raised as to whether the summary jury trial is an authorized procedure 
pennissible in the Federal courts. . .. While the authority for a summary jury trial 
does appear to lie in Rule 1 and Rule 16 of the Federal Rules of Civil Procedure and 
in the coun's 'inherent power to manage and control its docket,' ... subsection (a)(6) 
eliminates any doubt that might exist in some courts." Id. at 57. If the drafters were 
concerned enough to resolve issues about the availability of summary jury trials, one 
would expect them to have at least made mention of the fact if they intended 
expansion of the authority to conduct arbitration. 

I hope this answers your question. Please contact me if I can be of funher 
assistance in this matter. 

Attachment 

2 While I generally eschew such maxims, this seems too clear an example of 
"expressio unius est exclusio alterius" to avoid saying so. 
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OPERATING PROCEDURES FOR THE ADVISORY GROUP 


UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF GEORGIA 

The Advisory Group for the United States District Court for the 

Northern District of Georgia under the Civil Justice Reform Act of 1990 is 

composed of 18 members appointed by Chief Judge William C. Q'Kelley in 

March 1991. The Advisory Group members reflect a geographical cross 

section of the District with two members residing in the Gainesville Division 

and one member each residing in the Newnan and Rome Divisions. 

The Advisory Group members include officers and executives of 

major litigants in this Court, including the State of Georgia; the City of 

Atlanta; the airlines, telecommunications, carpet, poultry, banking, and 

insurance industries; corporate enterprise; labor groups; and civil rights 

organizations, and attorneys whose professional endeavors and activities 

qualify them to represent the interests of the entire Bar membership, the 

plaintiffs or defense attorneys bars, and public service organizations. The 

Clerk of Court served on the Advisory Group as a representative of the Court, 

and the United States Attorney for the District represented the federal 

government's interests in litigation occurring in the Northern District of 

Georgia. 

After the March 1991 organizational meeting, the Advisory Group 

met monthly between April and September 1991. The Advisory Group also 

held a specially called meeting in mid-July with judges of the Court. During 

April, the Advisory Group Chairman divided the members into four 

subcommittees, the name and membership of which are presented below. A 

report was received from a designated subcommittee at the May, June, July, 

and August monthly meetings. The subcommittees held frequent meetings as 

they prepared their subcommittee reports. 

Appendix A 
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Minutes from each of the Advisory Group meetings are included in 

Appendix A. 

Subcommittee on Impact of Recent Legislation 

Joe D. Whitley, Chairman 

Walter H. Alford 

Veronica Biggins 

Herbert H. Mabry 

Subcommittee on Assessment of the Court's Docket 

Luther D. Thomas, Chairman 

Myrtle Davis 

Steven Gottlieb 

William M. Schiller 

Subcommittee on Alternative Dispute Resolution 

Earl T. Shinhoster, Chairman 

Foy R. Divine 

Robert S. Harkey 

Walter J. Thomas 

Subcommittee on Analysis of Court Procedures 

J. Douglas Stewart, Chairman 

Lewis S. Andrews 

Michael J. Bowers 

F. Abit Massey 

David H. Tisinger 
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Civil Justice Reform Act of 1990 
Minutes of the Advisory Group Meeting 

for the Northern District of Georgia 
April 24, 1991 

The Advisory Group for the Northern District of Georgia held 
its monthly meeting on Wednesday, April 24, 1991, at 3:30 p.m. at 
the United States Courthouse, 75 Spring Street, S.W., Atlanta, 
Georgia. The Advisory Group gathered at the office of Luther D. 
Thomas, member of the Advisory Group and Clerk of Court for the 
United States District Court. All members were present except 
Robert S. Harkey and Herbert A. Mabry. 

Mr. Thomas began the meeting by providing the Advisory 
Group a demonstration on PACER, a computerized civil docket 
service. Mr. Thomas explained that PACER is available 22 hours a 
day, that the information is current within one day, and that 350 
attorneys or law firms are users of PACER. Mr. Thomas stated that 
the Northern District of Georgia's PACER program has the highest 
rate of usage among the 20 district courts equipped with PACER. 
Mr. Thomas also stated that the Northern District of Georgia is 
opposed to the imposition of a user fee, an idea under consideration 
by the Administrative Office of the United States Courts. The Court 
believes PACER is not only a convenience for attorneys, but also a 
dollar-saver for the Clerk's Office since it frees deputy clerks from 
researching docket information for attorneys. 

Mr. Thomas then took the Advisory Group on a tour of the 
Clerk's Office civil and criminal filing sections and the computer 
room. He explained that the Court does not permit facsimile filings, 
but that the Clerk's Office has added a late pleadings slot (4 p.m. to 
6 p.m.) to assist those attorneys running up against a filing deadline. 
The Court is also exploring the option of an outside drop for 
pleadings, if the security risk posed by such a practice can be solved. 

Mr. Thomas also showed the Advisory Group the size of 
pleadings in a typical civil case, pointing out that case filings in 
Atlanta are larger in size and more complex than case filings in other 
district courts within the Eleventh Circuit. He explained further that 
closed cases are transferred to the Federal Records Center in East 
Point three to five years after the case is concluded. The Clerk/s 
Office, as a time-saving service for attorneys, provides attorneys the 
information they need in order to retrieve stored records and view 
these files at the Federal Records Center as opposed to having the 
file transferred back to the Clerkl s Office for review or copying. 
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The Advisory Group then reassembled in the Jurors' Lounge on 
the twenty-second floor of the courthouse for a statistical 
presentation by Mr. Thomas. Mr. Thomas discussed charts which 
showed: 

1. 	 The overall number of filings in the Court 

over the past six years and the percentage 

of civil case filings, by division, in this 

Court. 


2. 	 Information regarding the overall number of 

case filings, terminations, and pending 

cases in this Court, as well as statistics 

presenting those figures on a per judge 

basis and processing time, per case, from 
 •filing to disposition. 

3. 	 Filing and disposition statistics, as in item 

number two above, with a national judicial 
 .' 
workload profile (average or median). This 

could be used as a standard or basis for 

comparison of the same statistics for the 

Northern District of Georgia. 


4. 	 Overall and per judgeship figures for the 

Northern District of Georgia as compared to 

other district courts in the Eleventh Circuit. 
 -

5. 	 The number of senior judges serving in the 

ten pilot courts under the Civil Justice 

Reform Act of 1990 and in the 20 largest 

district courts. 


6. 	 The percentage of pending cases three or 

more years old in the ten pilot courts and in 
 ....
the 20 largest district courts. 

Mr. Thomas pointed out that case filings in this district have 
been fairly constant over the past ten years. Increases in 1985-86 
were due to petitions filed by the Marielito Cubans detained at the 
Atlanta Penitentiary. Mr. Thomas also explained the impact that -senior judgeships have' on district statistics since senior judges are 
not counted in preparing the per judge statistics, even though many 
senior judges carry a 100% load. Mr. Thomas stated that it was his 
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opInion that the Northern District of Georgia should be compared 
against the other 19 largest district courts in this country and not 
against the less metropolitan courts in the Eleventh Circuit. A 
circuit-wide comparison would be misleading because the statistics 
do not reflect: 

1. 	 The disparity in case size between 

metropolitan and rural court areas. 


2. 	 The higher level of sophistication of the law 

practice in metropolitan courts. 


3. 	 The greater number of civil and criminal 

cases with multiple parties in metropolitan 

courts. 


4. 	 The larger number of criminal case filings in 

metropolitan courts, which impacts the 

processing of the civil case docket. 


Mr. Thomas also explained the limitations of the existing case­
weighting system. 

Chairman Trammell Vickery then addressed the Advisory Group 
regarding the task facing the group. He explained that the charge to 
the Advisory Group is to prepare an analytical report advising the 
Court on the SIX points enumerated in the Civil Justice Reform Act of 
1990. Preparation of an operational plan based on this report is a 
function assigned to the Court. 

Motions were also made, seconded, and approved: 

1 . 	 Adopting a policy of no releases of 
information, either individually or as a 
group, to the press. 

2. 	 Affirming that the Advisory Group's focus 
would be on the function of the Northern 
District of Georgia as a unit rather than on 
the statistics of specific, individual judges 
serving on the Court. 
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Mr. Vickery also pointed out that the Civil Justice Reform Act 
of 1990 directs that the press be provided a copy of the Advisory 
Group's final report. 

Meeting times were tentatively set for the fourth Wednesday 
of each month, at the United States Courthouse, at 3:30 p.m. Mr. 
Vickery announced that he would confirm meeting times and sub­
committee appointments by letter in the week following this meeting. 

There being no further business before the Advisory Group, the 
meeting was adjourned. 

• 

-
... 
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CIVIL JUSTI~ REFORM ACf OF 1990 

MINUTES OF TIIE ADVISORY GROUP MEETING FOR 
TIIE NORTIIERN DISTRICf OF GEORGIA 

May 29. 1991 

The Advisory Group for the Northern District of Georgia held its monthly meeting 
on Wednesday, May 29, 1991, at 3:30 P.M. in the Judge's Conference Room at the United 
States Courthouse, 75 Spring Street, S.W., Atlanta, Georgia. All members were present 
except Lewis S. Andrews and Veronica Biggins. Assistant U.S. Attorneys Curtis Anderson. 
Amy Levin, and Michael O'leary were also in attendance. 

Chairman Trammell Vickery began the meeting by reporting on the meeting for 
Advisory Group Chairmen that he attended in Naples, Florida. Ninety-three chairmen 
attended the meeting, which was organized by the Federal Judicial Center (FJC). 
Mr. Vickery reported that the Advisory Groups were encouraged to share information and 
materials among themselves and that the FJC is working on a report format which, 
hopefully, will be available in time to benefit the pilot courts. 

Mr. Vickery also asked the Advisory Group reporter to prepare a bibliography of 
available publications for the benefit of the Advisory Group. He stated that this Advisory 
Group's number one priority would be a recommendation as to the best alternative dispute 
resolution program for the Northern District of Georgia. A second important area of focus 
will be to develop recommendations aimed at controlling and reducing the costs and delays 
attributable to discovery practice in this Court. 

The remainder of the meeting was devoted to a presentation by the United States 
Attorney and Advisory Group member Joe D. Whitley examining the impact of new 
legislation on the Court. Mr. Whitley was assisted by Assistant U.S. Attorneys Anderson 
Levin, and O'leary. 

Mr. Whitley reported that statistical charts show that the Northern District of 
Georgia is still moving cases fairly well, notwithstanding an increase in the number of 
criminal trials occurring in the District. His subjective observation is that the Speedy Trial 
Act, imposing maximum time limits for proceedings in criminal cases, has impacted this 
Court's civil docket. Mr. Whitley reminded the Advisory Group that the provisions of the 
Speedy Trial Act were, however, supported by valid reasons. 

Mr. Whitley then provided the Advisory Group with a description of the recently 
enacted Sentencing Guidelines and the impact the Guidelines have had on all units 
involved in the sentencing process, including the defendant, the probation office, counsel 
for the defendant and the government, and the Court, both judges and staff. He explained 
that it is no longer in the best interest of a defendant to plead gUilty and/or to cooperate 
with government counseL This factor has led to more criminal trials. 
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Mr. Whitley next described Project Achilles, a cooperative effort between his office 
and the State Attorney General's Office to prosecute the most egregious violators of the 
firearms statutes. He also reviewed the impact of the war on drugs and cases arising 
under legislatively-created causes of action on this Court's civil docket. 

Mr. Whitley closed his presentation by observing that while there is not a significant 
increase in the number of case filings in the Northern District of Georgia, there have been 
substantial increases in the complexity of cases filed in this Court and in the number of 
case filings involving multiple defendants. He reported that five years ago, most criminal 
trials lasted 1-3 days; today many trials last one month or longer. 

Mr. Whitley then answered questions from the Advisory Group relating to the 
sentencing guidelines and to the number and nature of criminal prosecutions within this ~" 
District. State Attorney General and Advisory Group member Michael Bowers provided 
corollary information for state prosecutions. 

There being no further business, Chairman Vickery adjourned the meeting. The 
next meeting of the Advisory Group is set for Wednesday, June 26, at 3:30 P.M. at the 
U.S. Courthouse. The subcommittee chaired by Luther D. Thomas will present a report 
assessing the Northern District's civil docket at this time. 

9&t~9' ~~~<J 
Jeanne J. Bowden, Reporter 
Advisory Group for the 
Northern District of Georgia -
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CIVIL JUSTICE REFORM ACf OF 1990 


MINUTES OF THE MEETING OF THE ADVISORY GROUP 

FOR THE NORTHERN DISTRICf OF GEORGIA 


June 26, 1991 

The Advisory Group for the Northern District of Georgia held its monthly meeting 
on Wednesday, June 26, 1991, at 3:30 p.m. in the Judge's Conference Room at the United 
States Courthouse, 75 Spring Street, S. w., Atlanta, Georgia. All members were present 
except Walter H. Alford, Michael J. Bowers, Herbert H. Mabry and F. Abit Massey. 

Chairman Trammell Vickery began the meeting by asking Foy Devine to report 
on the progress of the alternative dispute resolution (ADR) subcommittee. Mr. Devine 
reported that members of the subcommittee had met with former Fulton Superior Court 
Judge Jack Etheridge to discuss the objectives and status of the state's task force on ADR. 
He also reported that the ADR subcommittee had held a general meeting to consider 
ADR options for the Northern District and that preparation of a written report was in 
progress. The ADR subcommittee will present its report and recommendations to the 
Advisory Group at the next monthly meeting on Wednesday, July 31, 1991. 

Doug Stewart, Chairman of the rules subcommittee, reported that his committee 
was beginning its review. Mr. Stewart noted that the recommendations of the rules 
subcommittee would be affected by the final reports and recommendations issued by the 
legislative, docket, and ADR subcommittees. 

Chairman Vickery then opened discussion on several issues relating to the review 
to be undertaken by the rules subcommittee, including: 

(1) 	 Should diversity jurisdiction be abolished? 

(2) 	 Should discovery practices and procedures be revamped? How? 

(3) 	 Should a party or a representative of the party empowered with settlement 
authority be required to attend settlement hearings? 

(4) 	 What can the court do to shorten criminal trials, thereby leaving more time 
for management of the civil docket? 

Chairman Vickery asked advisory member Joe Whitley to recommend to the 
Advisory Group procedures which, in the opinion of the United States Attorney's Office, 
would speed up criminal trials. Such recommendations may include use of stipulations, 
standing orders, or other suitable devices. 
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Advisory member Doug Stewart commented that, in his opinion, motions to dismiss 
created the biggest procedural delay in the movement of civil cases. He stated that this 
delay could be avoided by a change in the Federal Rules of Civil Procedure requi:-ing the 
motion to dismiss to be filed with the answer to the complaint. 

Chairman Vickery also reported on his recent meeting with the court's magistrate 
judges. Mr. Vickery described the functions now served by the magistrates and reported 
that the magistrates seemed to believe that they cc .:id provide more assistance to the 
district judges, particularly if there was more use in the district of the parties' option of 
consenting to trial of civil actions before magistrates. A discussion then followed regarding 
the current level of consent trials before magistrates in this district and the receptivity 
among the judges on this court to greater participation by the magistrates in the civil 
docket. Also, after discussion, the Advisory Group decided that a questionnaire shuuld be 
mailed to lawyers in a representative sampling of recently terminated cases including 
questions relating to delay, expense, and ADR. 

Advisory member Luther D. Thomas reported on a recent meeting with Chief Judge 
William C. O'Kelley. Due to the demands of his criminal docket, in 1991 Judge O'Kelley 
was not able to commence trial of a civil case until June 26, 1991. Mr. Thomas also 
reported that Judge O'Kelley would be receptive to speaking with the Advisory Group, if 
the group was interested in hearing from the judges on the court. After discussion, the 
Advisory Group agreed that such a meeting would be beneficial and asked Chairman 
Vickery to arrange a date with Judge O'Kelley for him and other judges to speak to the 
Advisory Group. 

The remainder of the meeting was turned over to the Docket Analysis 
subcommittee, chaired by Luther D. Thomas who presented the report of the 
subcommittee. 

Mr. Thomas reported that total filings in the Northern District of Georgia had 
decreased by 4.8% between 1986 and 1990 and that total terminations over the same time 
period, omitting the Cuban cases, had decreased 12.3%. The pending case load increased 
3% between 1986 and 1990. Mr. Thomas directed the Advisory Group's attention to each 
of the 7 remaining facts contained in the Executive Summary portion of the written 
subcommittee report. Mr. Thomas emphasized the effect senior judges could have on a 
court's statistics since senior judges are not included in the calculation of statistics. 

Mr. Thomas then reviewed attachment 2 of the subcommittee report showing 
Northern Georgia's ranking among the top 25 metropolitan courts. For the 12-month 
period ending June 30, 1990, Northern Georgia ranked 22nd in the number of total civil 
and criminal filings, 20th in the number of weighted case filings, 18th (or 7th lowest) in the 
number of pending case, 21st in the number of case terminations, and was tied at 13th for 
the number of trials. At 4.0%, Northern Georgia had the seventh lowest percentage of 
pending cases three years old or older. 

133 

.. 


-

-




Mr. Thomas stated that the subcommittee review had shown a very significant 
increase in the amount of judge time spent on sentencing hearings, but that analysis of the 
docket had failed to pinpoint other major areas affecting delay and efficiency in this Court. 

Mr. Thomas stated to the Advisory Group that, within the federal court system, the 
Northern District of Georgia is generally perceived to be one of the top ten best district 
courts in the country and that it is difficult to ascertain why some of the statistics do not 
seem to support this widely-held perception. Advisory Group member David Tisinger 
suggested that the lawyers' perception of quality was responsible for Northern Georgia's 
good ranking. He suggested further that it may not be possible to insert the "intangible 
factors" which make a court a good court into the statistics. 

It was also noted that Northern Georgia's low percentage of three-year-old cases 
indicated that the judges here are committed to moving those cases which generally are 
"troublesome" in some way rather than deferring them indefinitely, even though attention 
to those cases may slow processing of the more routine civil case docket. 

The meeting concluded with general discussion among the Advisory Group as to the 
impact of the criminal docket and diversity jurisdiction on the civil court docket. 

There being no further business, Chairman Vickery adjourned the meeting. The 
next meeting of the Advisory Group is set for Wednesday, July 31, 1991, at 3:30 p.m. in 
the Judges' Conference Room on the 23rd floor of the United States Courthouse. The 
subcommittee chaired by Earl Shinhoster will present its report on alternative dispute 
resolution (ADR) at this time. 

134 




CIVIL JUSTICE REFORM ACf OF 1990 

MINUTES OF THE MEETING OF THE ADVISORY GROUP 
FOR THE NORTHERN DISTRICf OF GEORGIA 

July 16, 1991 

The Advisory Group for the Northern District of Georgia held a specially-called 
meeting with judges of the Court on Tuesday, July 16, 1991, in the Judge's Conference 
Room at the United States Courthouse, 75 Spring St., S.W., Atlanta, Georgia. The 
Advisory Group met with Judges William C. O'Kelley and Robert L. Vining, Jr. at 3:30 
p.m. and with Judges O'Kelley, Orinda D. Evans, and J. Owen Forrester at 4:00 p.m. All 
members were present except Veronica Biggins, Michael J. Bowers, Myrtle Davis, Herbert 
H. Mabry, and Robert S. Harkey. 

Judge Vining expressed his hope that the Advisory Group would, in making its 
recommendations under the Civil Justice Reform Act of 1990, take into consideration the 
total responsibilities of the judges. Judge Vining discussed the impact of the criminal 
docket on the civil docket, mentioning specifically Project Achilles and the Crime Control 
Bill passed by Congress, on July 11, 1991, creating federal jurisdiction in all homicide cases 
committed with a fire arm, in drug trafficking cases, etc. 

Judge Vining stated that, in his opinion, use of ADR procedures is limited by the 
parties' right to trial by jury. He believes abolishment of diversity jurisdiction would help 
the federal courts' civil docket, but that such a move would create a glut for the State 
Superior Courts. 

... 
Judge O'Kelley predicted that the published statistics will soon no longer be valid 

due to significant changes in the civil docket caused by the overload of criminal cases. The 
sentencing guidelines and hearings and recently-enacted statutes imposing minimum 
mandatory sentences are, in his opinion, primarily responsible for this change. Judge 
O'Kelley also stated that he does not think lawyers want arbitration, but that they want a 
trial. He pointed out that the Court has voted down mandatory ADR three times since -
1983, but that judges on the Court use voluntary ADR devices on an ad hoc basis. Judge 
O'Kelley also stated his satisfaction with the Court's settlement procedures, set forth in LR 
235-2, requiring attorneys to meet during discovery and again after the close of discovery 
to assess the possibility of settlement. 

Judge Vining concluded his remarks with the following three observations: 

1. He hopes that the studies made under CJRA-l990 will show that 

Congress cannot continue to keep passing new legislation to cure perceived 
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problems and that Congress will be required to assess in advance the impact 
its legislation will have on the criminal laws, courts, prison systems, etc; 

2. He believes Northern Georgia already has in place procedures and 
rules satisfying the principles of CJRA-l990, except for an ADR program; 
and 

3. The only problem he sees facing this Court is the increasing impact 
of criminal legislation on this Court's overall docket. Judge Vining hopes the 
Advisory Group's report will document this problem for Congress. 

In response to questioning by Advisory Group member Foy Devine, Judge Vining 
stated that (a) he thinks non-binding ADR is a useless step but (b) he is not willing to give 
up a party's right to trial by adopting binding ADR programs and (c) that possibly ADR 
could prove to be helpful if the program reached the case early on, e.g. three or four: 
months after filing. The judge's authority to require a person empowered with settlement 
authority to be present at the settlement conference should also be made clear. 

Trammell Vickery concluded this portion of the meeting with the observation that 
the goal should be to recreate the alliance which formerly existed between the Court and 
attorneys. 

Judge O'Kelley began the next portion of the meeting by introducing Judges Evans 
and Forrester to the Advisory Group. He stated that the purpose of the CJRA-l990 is 
two-fold: to deal with court delay and to decrease costs. Judge O'KeIley is not an 
advocate of summary jury trials because there is too much risk of increased costs (the 
procedure helps some cases but increases expenditures in others). Judge O'Kelley's 
preference among ADR options is binding arbitration. 

Judge Evans favors making voluntary, binding arbitration available to those who 
want it with the arbitrators being paid out of government funds. Judge Evans does not 
support the use of lawyers as arbitrators. She stated further that she opposes arm-twisting 
settlement conferences. 

Judge Forrester observed that any ADR program is going to apply to only 6-7% 
of civil cases since the remaining percent settle or are otherwise terminated before trial. 
It is his belief that any arbitration program will, therefore, increase the parties' transaction 
costs. Judge Forrester stated that, among ADR options, the virtue of a summary jury trial 
is that it lasts one day and that it helps the plaintiffs lawyer to get a realistic view as to 
potential damages (actual and punitive). Judge Forrester does not foresee that ADR will 
yield any material change in this Court unless a change is made in discovery practices. 
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Judge O'Kelley commented that the best gauge of the time required to terminate 
a case is from filing of the complaint to trial· and not the time from the joinder of issue 
to termination, as catalogued by the FJC. Judge O'Kelley also stated that it is his opinion 
that many lmvyers over litigate, especially in their use of discovery, in order to obtain a 
maximum fee from their client. He reiterated his satisfaction with Northern Georgia's 
settlement rule, especially since it relieves the attorney from the burden of having to 
initiate settlement and the risk that such initiation might be viewed as a sign of weakness. 

Discussion of ADR closed with the following observations: 

(1) Many litigants cannot afford the costs of private litigation which 

may offer a meaningful alternative to wealthier litigants; 


(2) If a summary jury trial is proposed, the magistrates should be 

used as decision makers; and 


(3) Northern Georgia tries alot of 3-day cases and a summary trial 

would not work for cases with such a short trial duration. 


There was then general discussion among the judges and the Advisory Group 
regarding problems with discovery abuse, including limiting discovery to discovery of 
relevant evidence; the required early exchange of documents, names of experts, et-::. in an 
approach similar to that utilized in Southern Georgia; and the opportunity open to 
Advisory Groups to focus attention on policy issues going beyond the CJRA-1990 which 
affect the Court system. 

There being no further business, the meeting was adjourned. 

Respectfully submitted, 

~ IL-,I.J..,J 
Jeanne J. Bowden, Reporter -

JJB/1b 
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CIVil JUSTICE REFORM ACT OF 1990 

MINUTES OF THE MEETING OF THE ADVISORY GROUP 


FOR THE NORTHERN DISTRICT OF GEORGIA 

July 31, 1991 


The Advisory Group for the Northern District of Georgia held its regular 
monthly meeting on Wednesday, July 31, 1991, in the Judges' Conference Room 
at the United States Courthouse, 75 Spring St., S.W" Atlanta, Georgia. All 
members were present except Veronica Biggins, Michael J. Bowers, Robert S, 
Harkey, Abit Massey, and David Tisinger. 

The Advisory Group Subcommittee on Alternative Dispute Resolution 
opened its presentation by showing a video prepared by the Center for Public 
Resources which explained and demonstrated various forms of alternative dispute 
resolution programs. 

In introducing ADR Subcommittee Chairman, Earl T. Shinhoster, Advisory 
Chairman Trammell Vickery commented about the extensive number of 
publications available on ADR topics and that the task before the Advisory Group 
is "a question of selection" or "how to decide which ADR devices play best on 
this Court". 

After introductory remarks, Mr. Shinhoster stated that the interim ADR 
proposal being presented to the Advisory Group today is innovative and, in his 
opinion, satisfies the principles of the Civil Justice Reform Act of 1990. Mr. 
Shinhoster then turned the presentation over to subcommittee member Foy 
Devine who sequentially reviewed each recommendation of the interim proposed 
ADR program for the Northern District of Georgia. Mr. Devine made the following 
observations about the recommended program: 

1 . 	 If a large number of parties are successful in opting out of the 
program, then the test program will falter, but that an "escape" 
provision is necessary since some selected cases may be 
inappropriate for ADA. 

2. 	 The finder of fact (judge or jury) will not be informed of the 
arbitrator's advisory award if the case goes to trial. 

3. 	 A backup provision to develop a panel of approved private attorney 
arbitrators is necessary because the subcommittee is unable to 
determine the impact arbitration duties will have on the magistrate 
judges' schedule. The subcommittee has not considered 
development of a training program for arbitrators yet, but Mr. Devine 
observed that Fulton County's arbitrators training program is "pretty 
good" . 
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4. 	 The proposed program is structured for ADR to come far enough into 
discovery to allow the attorneys a chance to gather information while 
still not being unduly postponed. 

5. 	 Two important questions to be answered by the pilot program are: 
(a) did the ADR program increase the number of settlements and (b) 
did the ADR program shorten the time it took to reach settlement 
agreements. 

6. 	 The alternative dispute resolution option for private litigation set forth 
in recommendation 21 would still be court-annexed with the judge 
retaining overall management through development of the order of 
reference. 

The remainder of the meeting was devoted to open discussion of the 
proposed ADR program. Issues discussed are as follows: 

1. 	 Can parties select a special issue(s) for arbitration or private litigation 
rather than the entire case? Similarly, can the randomly selected .. 
cases seek to opt out in part from the program? The consensus of 
the group was that arbitration of the "whole case or any issue" was 
a provision that should be considered further. 

2. 	 After lengthy discussion pro and con, it was decided that it is best to 
leave recommendation 10 as written so that parties are encouraged, 
but not required, to attend arbitration hearings.· Of primary concern 
were the cost and administrative disruption which would resUlt if the 
corporate official empowered to make the final decision on an issue 
was required to be present at every arbitration hearing conducted on 
a matter under his supervisory control. 

3. 	 In recommendation 6, an additional requirement for allowing a 
randomly selected case to be withdrawn from the ADR program 
should be considered, namely that retaining the case in the ADR 
program would not promote the goal of giving the ADR procedure a 
"fair test". 

4. 	 The private attorney requirement for non-magistrate arbitrators, as 
opposed to arbitration groups, should be retained. However. some 
members were of a view that arbitrators should not be limIted to 
Georgia attorneys only. 
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5. 	 A suggestion was introduced that soon after selection for the ADR 
program, the parties should be given an opportunity to indicate a 
preference for arbitration by a magistrate or private arbitrator 
selected jointly by the parties. 

6. 	 One committee member stated his preference for the judge reserving 
the right to review the decision of the special master in cases 
decided in accordance with the special program described in 
recommendation 21. Others disagreed and thought that the parties, 
in electing to participate in this voluntary program, should agree in 
advance to be bound by the special master's decision. 

There being no further dis9ussion, Chairman Vickery brought the meeting to 
a close. He invited all Advisory Group members to submit written comments 
regarding the ADR proposal to Jeanne Bowden, Reporter, who would address 
those suggestions and/or refer them to the ADR subcommittee. Mr. Vickery 
reminded the Advisory Group that its final recommendations for the ADR program 
would be determined at the next meeting on Wednesday, August 28, 1991. 

The meeting was then adjourned by Mr. Vickery. 

Respectfully submitted, 

~;()~FO~ 
Jeanne J. Bowden, Reporter 
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CIVIL JUSTICE REFORM ACT OF 1990 

MINUTES OF THE MEEllNG OF THE ADVISORY GROUP 

FOR THE NORTHERN DISTRICT OF GEORGIA 


AUGUST 28, 1991 


The Advisory Group for the Northern District of Georgia held its regular meeting 
on Wednesday, August 28, 1991, in the Judges' Conference Room at the United States 
Courthouse, 75 Spring Street, S.W., Atlanta, Georgia. All members were present except 
F. Abit Massey, Herbert H. Mabry, William M. Schiller, Robert S. Harkey, and 
Lewis S. Andrews. 

Chairman Trammell Vickery began the meeting by reporting on the August 1-2, 
1991, meeting for pilot courts that he and Advisory Member Luther D. Thomas attended 
in Kansas City. 

A. Report of Subcommittee on Analysis of Court Procedures. 

Mr. Vickery then introduced Advisory Group Subcommittee Chairman J. Douglas 
Stewart to present the report of the Subcommittee on Analysis of Court Procedures. 
Mr. Stewart first went through the six principles of the Civil Justice Reform Act of 1990 
stated in Section 473{a) and presented the subcommittee's analysis of the Court's 
present compliance with each. Mr. Stewart also explained that as a pilot court, the 
Northern District of Georgia is required to implement any provisions contained in Section 
473{a) not already covered by existing Court procedures and local rules. He reported 
as follows: 

SECTION 473(a): MANDATORY PRINCIPLES 

1. Individualized Case Management. The Court's scheduling order, 
which is based on the information contained in the Preliminary Statement 
submitted jointly by counsel 40 days after the joinder of issue, provides an 
adequate vehicle for the judge to tailor the individual case management 
plan of a case, early in the life of the case, according to the specific needs 
of that case. See LR235-3, Preliminary Statement and Scheduling Order, 
NDGa. 

2. Judicial Officer's Active Control of Pretrial Process. 
(A) Judge's Continuing Involvement. Local Rule 235-3, the 

Preliminary Statement and Scheduling Order, together with LR235-4, 
Consolidated Pretrial Order, assure the judicial officer's continuing 
participation in "assessing and planning the progress of a case." 
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(8) Early Trial Date. The information made available to the 
judges through these pretrial documents and any related conferences 
provide the judge adequate information on which to determine the case's 
readiness (or lack of readiness) for trial "within eighteen months after the 
filing of the complaine and the orders entered based on those documents 
provide a suitable means for informing the parties of the case's trial date. 

(C) Reasonable and Timely Discovery. Local Rule 225 
limits the discovery period to 4 months and establishes procedures for 
shortening or lengthening the discovery period as appropriate in a 
particular case (LR225-1); controls the extent of discovery by limiting the 
number of interrogatories to 40 and the length of deposition to 6 hours 
(LR225-2); and provides for timely compliance of discovery requests by 
requiring initiation of discovery sufficiently early in the discovery process 
to allow reasonable time for response prior to expiration of the discovery 
period (225-1), by requiring the parties to file witl1 the Court certificates of 
service relating to the discovery process so that the Court can monitor the 
progress of discovery (225-3(a)) , and by requiring the parties to make a 
good faith effort to resolve discovery disputes before filing motions to 
compel (225-4). 

(D) Motion Deadlines. Local Rule 220 sets specific filing 
times for certain motions, namely motions pending on removal (LR220­
2). motions for summary judgment (LR220-5(c)), motions to compel 
discovery (LR220-4 and LR225-4(d)), and motions for reconsideration 
(LR220-6). All other motions are required to be filed within 100 days after 
'Ie complaint is filed unless the filing party has obtained prior permission 
of the Court to file later (LR220-1 (a)(2)). The consolidated pretrial order 
requires in provision (1) that the parties list any pending motions and 
prorlibits in provision (2) the filing of any further motions to compel 
discovery. See LR235-4(b) (1) (2). These provisions provide a mechanism 
for the Court to assure that trial of an action is not delayed by unresolved 
motions. A provision of CJRA-1990 addresses the timely decision of 
motions by requiring all motions pending for more than six months to be 
reported by the judge. 

3. Management of Complex Cases. The procedures described 
above relating to the Judicial Officer's Active Control of Pretrial Process 
apply fully to complex cases. The subcommittee found that those 
procedures provided the judicial officer the information needed to 
recognize that an action before him or her was complex (the preliminary 
statement (LR235-3) gets this information before the judge early on) and 
provided adequate procedures to facilitate any additional case 
management that the judge might find to be required as a result of the 
action's complexity. 
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4. Voluntary Exchange of Discovery. The subcommittee 
recommended that the Advisory Group suggest to the Court adoption of 
a new local rule 201-2, Mandatory Interrogatories for All Parties, in order 
to implement principle 4 of Section 473(a) of the CJRA-1990. Proposed 
LR201-2 requires the parties to respond automatically to eight 
interrogatories and one request for production of documents at the time 
of filing the complaint for plaintiffs and within a specified time after service 
of the complaint for defendants. The subcommittee believes this Court­
initiated discovery will require the parties to analyze the merits of their 
cause of action or defense early on and to begin an early assessment of 
the strength of the opposing party's case. 

Based on comments received at the meeting, Section (d)(2) of 
proposed local rule 201-2 has been amended by the addition of the word 
"seasonably" immediately following the words "continuing duty to amendll 

in the first sentence of subsection (d){2). A second sentence was added 
to subsection (d)(2) which reads as follows: "The parties' introduction of 
documents and use of witnesses at trial will be governed by the provisions 
of the pretrial order." A copy of proposed LR201-2. as amended, is 
attached to these minutes. 

5. Umiting Motions to Compel. The subcommittee reported that no 
additional Court procedures or local rules were needed to satisfy this 
principle of the CJRA-1990. As discussed above, LR225-4. NDGa requires 
counsel in Section (a), "...to make a good faith effort to resolve by 
agreement among themselves any disputes which arise in the course of 
discovery."Section (b) requires counsel to attach to any motion to compel 
a statement certifying that this good faith effort to resolve the discovery 
dispute was undertaken. 

6. Alternative Dispute Resolution Option. This principle of the 
CJRA-1990 was covered by the report of the Advisory Group's ADR 
subcommittee at the July meeting, and the Rules Analysis subcommittee 
reported that it had no additional recommendations regarding this 
principle. 

SECTION 473(b): VOLUNTARY PRINCIPLES 

Mr. Stewart then explained to the Advisory Group that the Act requires Advisory 
Groups to consider the six litigation management and cost and delay redLction 
techniques included in Section 473{b) but that implementation of these techniques by 
the Court is optional. The recommendations of the Subcommittee on Analysis of Court 
Procedures regarding these six techniques were as follows: 
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1, Joint Discovery Plan, The subcommittee recommended that the 
Advisory Group propose to the Court an amendment to Item 7, Discovery 
Period, of the Preliminary Statement and Scheduling Order adding the 
following sentence to subprovision (b): "If the parties anticipate that 
additional time will be needed to complete discovery, please state those 
reasons in detail below: (blank lines for answer)," The subcommittee was 
of the opinion that the addition of this proviSion, together with the local 
rules already in place regarding discovery, would satisfactorily i'mplement 
the recommended technique that counsel jOintly present a discovery-case 
management plan for the case. 

2. Attorney Empowered to Bind Party. The subcommittee found 
that the local rules for the Northern District of Georgia already incorporate 
adequate safeguards to assure that lead counsel, presumably authorized 
to bind their client, participate in pretrial conferences. Both the Preliminary 
Statement (see LR235-3(2)) and the Consolidated Pretrial Order (see 
LR235-4(b)(5)) require that the Court be given the names of lead counsel 
for each party. The subcommittee also pointed out the settlement 
conference provisions of the local rules (see LR235-2(a)(b)) require the 
participation of lead counsel in settlement negotiations. 

3. Parties' Approval of Delays. The subcommittee suggested that 
the best procedure for implementation of this recommended technique 
would be for the attorney to obtain the consent of the client regarding 
requests for extensions of time for discovery and for delay of trial or, in 
the alternative, to require attorneys to certify that they have their clients' 
approval to seek the extension or postponement. Misrepresentation by 
the attorney of his or her authority would be a disbarrable offense. 

4. Early Neutral Evaluation Program. The Rules Analysis 
Subcommittee found early neutral evaluation of cases to be adequately 
covered by the local rules which make obligatory an early settlement 
evaluation. Given the emphasis on settlement in the local rules, the 
subcommittee doubts the feasibility of requiring inclusion of a neutral into 
the process. 

5. Party Availability for Settlement Conferences. The subcommittee 
acknowledged that the current local rules for the Northern District of 
Georgia do not require that authorized parties be available in person or 
by telephone during settlement conferences. If the Court so chooses, this 
suggestion can easily be implemented by incorporation into LR235-2. 

6. Other Recommended Features. The Rules Analysis 
Subcommittee reported that the subcommittee had no additional 
suggestions for additional features to the local rules. 
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Mr. Stewart closed the subcommittee report by reporting that the subcommittee 
recommends that: 1) diversity jurisdiction for resident plaintiffs be abolished; 2) that the 
jurisdictional amount in diversity cases be raised to $75.000; and 3) that the Federal 
Rules of Civil Procedure be amended to require defendants to file an answer to the 
complaint within 30 days from the date of service (or acknowledgment of service) of the 
complaint and that motions, such as motions to dismiss and motions for lack of 
jurisdiction, would also be filed at that time with the answer. 

, 
B: Update on ADR Proposal 

Chairman Vickery then updated the Advisory Group on the status of the 
Alternative Dispute Resolution program. Several minor changes in the proposal, as 
indicated in the ADR handout given to members at the meeting, had been made to 
implement suggestions received at the July Advisory Group meeting. Mr. Vickery also 
reported that he had unofficially received a copy of an opinion of the general counsel 
for the Administrative Office stating that the provisions of CJRA-1990 do not authorize 
district courts to implement a court-annexed arbitration alternative dispute resolution .. 
program. Mr. Vickery stated that. in his opinion, the general counsel's opinion is 
debatable and that it was his recommendation that the AdviSOry Group should 
recommend its arbitration ADR program to the Court, notwithstanding the general 
counsel's opinion letter. 

C. Legislative Impact Subcommittee Report 

Advisory Group Member Joe Whitley I Chairman of the Impact of New Legislation 
Subcommittee, reported that he, several prosecuting attorneys in his office, and 
Chairman Trammell Vickery had met with a representative group of criminal defense 
lawyers to discuss ways in which the length of criminal trials could be shortened. Mr. 
Whitley presented his summary of the group's overall recommendations. explaining that 
the recommendations reflected only his office's understanding of the group's views and 
that his formulation of the group's recommendations still needed to be circulated among 
the defense attorneys for comment. The recommendations were as follows: 

1 . That the Court conduct all voir dire. Counsel for the parties 

would be permitted to submit suggested voir dire questions to the judge. 


2. That a pretrial conference be held to resolve contested issues 

before trial. Adoption of a pretrial procedure similar to that now used in 

civil actions should be considered. The IJse of pretrial memoranda could 

be encouraged in complex cases or in cases where novel issues are 

expected to arise. 


3. That an early conference requirement (preferably prior to the 

pretrial conference) between defense counsel and the government be 

established to discuss the possibility of a plea. 
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4. That the presentence investigation report be prepared at an 
earlier stage so that the defendant could have earlier notice of probation's 
position regarding the application of the sentencing guidelines to defendant 
under the facts of his case. Communication of this information early on 
might help promote plea agreements. 

5. That criminal cases be specially set for trial. Mr. Whitley also 
reported that the United States Attorney's Office is redoubling its efforts to 
give a realistic estimate of the time needed for trial so that the judges can 
more accurately plan their trial calendars. 

D. Final Report 

Chairman Vickery concluded the meeting by setting the next Advisory Group 
Meeting for Tuesday, September 24 at 3:30 p.m. in the Judges' Conference Room of 
the United States Courthouse. At that time, Mr. Vickery will present a final overall report 
for review by the Advisory Group prior to its submission to the Court. The final report 
will be, in large part, based upon the various subcommittee reports with the actual 
reports and other working papers attached as appendices. 

There being no further business, the meeting was adjourned. 

Respectfully submitted, 

r;~.~ 
Jeanne J. Bowden, Reporter 
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SELECTED LOCAL RULES 

RULE 220 

MOTION PRACTICE 

220-1. Filing of Motions and Responses; Hearings. 

(a) Filing of Motions. 
ll) Every motion presented to the clerk for filing shall be accompanied 

by a memorandum of law citing supporting authorities and. when allegations of fact are relied 
upon. by supporting affidavits. Motions not in conformance with this rule shall not be accepted 
for filing. 

(2) Specific filing times for some motions are set forth below. All other 
motions must be filed WITHIN 100 DAYS after the complaint is filed. unless the filing party 
has obtained prior permission of the Court to file later. 

(b) Response to Motion. 
(1) Each party opposing a motion shall serve his response, responsive 

memorandum, affidavits. and any other responsive material not later than ten days after service 
of the motion, except that in cases of motion for summary judgment the time shall be twenty 
days after the service of the motion. Failure to file a response shall indicate that there is no 
opposition to the motion. 

(2) Although a reply by the movant shall be permitted. it shall not be 
necessary for the movant to file a reply as a routine practice. When the movant deems it neces­
sary to file a reply brief, that brief shall be served not later than ten days after service of the 
responsive pleading. No further briefs may be filed by the parties, except upon order of the 
Court. 

(c) Hearings. 
All motions shall be decided by the Court without oral hearing unless a 

hearing is ordered by the Court. 

220-2. Motions Pending on Removal 

When an action or proceeding is removed to this Court with pending motions on 
which briefs have not been submitted, the moving party shall serve a memorandum in support 
of his motion within ten days after removal. Each party opposing the motion shall reply in 
compliance with Rule 220-1(b). 

Emergency Motions. 

Upon written motion and for good cause shown, the Court may waive the time 
requirements of this rule and grant an immediate hearing on any matter requiring such expe­
dited procedure. The motion shall set forth in detail the necessity for such expedited procedure. 

220-4. :Motions to Compel Discovery. 

Motions to compel are subject to the provisions set forth in this rule. Further 
instructions on motions to compel are contained in Rule 225-4. 

APPENDIX B 
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220·5, )lotions for :5ummary Judgment. 

(a) Generally. :\Iotions for summary judgment shall be filed in acccrdance 
with the provlslOns of Rule 56 of the Federal Rules of Civil Procedure. except that no date for a 
hearing shall be set until after the party opposing the motion has had twenty days after service 
of the motion 10 which to tile his responsive pleading. In accordance with Rule 220-l(b}i 2). the 
parties shall not be permitted to tile supplemental briefs and materials. with the exception of a 
reply by the movant. except upon order of the Court. 

(b) Form of )lotion. 
(L) The movant for summary judgment shall attach to his motion a sepa­

rate and concise statement of the material facts to which he contends there is no genuine issue 
to be tried. Each material fact shall be numbered separately. Statements in the form of issues 
or legal conclusions (rather than material facts) will not be considered by the Court. Affidavits 
and the introductory portions of briefs do not constitute a statement of material facts. 

(:2) The respondent to a motion for summary judgment shall attach to 
his response a separate and concise statement of material facts. numbered separately. to which 
he contends there exists a genuine issue to be tried. Response should be made to each of the 
movant's numbered material facts. All material facts contained in the moving party's statement 
which are not specifically controverted by the respondent in his statement shall be deemed to 
have been admitted. The response that a party has insufficient knowledge to admit or deny is 
not an acceptable response unless the party has complied with the provisions of F.R.Civ.P. 
56W. 

(3) All documents and other record materials relied upon by a party 
moving for or opposing a motion for summary judgment shall be clearly identified for the 
Court. Where appropriate. dates and specific page numbers shall be given. 

(c) Time. Motions for summary judgment shall be tiled as soon as possible, 
but. unless otherwise ordered by the Court. not later than 20 days after the dose of discovery, 
as established by the expiration of the original or extended discovery period or by written no­
tice of all counsel. filed with the Court. indicating that discovery was completed earlier. 

MOtiODS tor ReeoDsideratioll. 

Motions for reconsideration shall not be tiled as a matter of routine practice. 
Whenever a party or attorney for a party believes it is absolutely necessary to tile a motion to 
reconsider an order or judgment. the motion shall be tiled with the Clerk. of Court within 10 
days after entry of the order or judgment. Responses shall be tiled not later than ten days alter 
service of the motion. Parties and attorneys for the parties shall not tile motions to reconsider 
the Court's denial of a prior motion for reconsideration. 

220-7. Oral RuliD,S OD MOtiODS. 

Unless the Court directs otherwise, all orders, including findings of fact and con­
clusions of law, orally announced by the judge in Court shall be prepared in writing by the 
attorney for the prevailing party. The original and one copy of the order shall be submitted to 
the judge within seven days from the date of pronouncement. Copies shall also be provided each 
party. 
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RULE 225 

DISCOVERY PRACTICE 


225-1. Discovery Period. 

(a) Length. All discovery proceedings shall be initiated promptly so that dis­
covery may be initiated and completed within four months after the last answer to the com­
plaint is filed or should have been filed, unless the Court has either shortened the time for 
discovery .or has for cause shown extended the time for discovery. Discovery must be initiated 
sufficiently early in the discovery period to permit the filing of answers and responses thereto 
within the time limitations of the existing discovery period. 

(b) Extensions of Time. Requests for extensions of time for discovery 
must be filed with the Court prior to the expiration of the original or previously extended dis­
covery period. A request for extension shall include the date issue was joined, the date on which 
the time limit in question is to expire, the dates of any and all previous extensions of time, and 
a description of the additional discovery which is needed. 

225·2. Limitation8 on Di8covery. 

(a) Interrogatorie8. A party shall not at anyone time or cumulatively serve 
more than 40 interrogatories upon any other party. Each subdivision of one numbered interro· 
gatory shall be construed as a separate interrogatory. If counsel for a party believes that more 
than 40 interrogatories are necessary, he shall consult with opposing counsel promptly and at­
tempt to reach a written stipulation as to a reasonable number of additional interrogatories. In 
the event a written stipulation cannot be agreed upon, the party seeking to submit additional 
interrogatories shall file a motion with the Court showing the necessity for relief. 

(b) Dep08ition8. Unless otherwise ordered by the Court, no deposition of 
any party or witness shall last more than six (6) hours. 

225-3. Service and Filing of Di8covery Material. 

(a) Filing Not Generally Required. Interrogatories, requests for docu· 
ments, requests for admission, and answers and responses thereto shall be served upon other 
counsel or parties, but they shall not be routinely filed with the Court. The party responsible 
for service of the discovery material shall, however, file a certificate with the clerk indicating the 
date of service. He shall also retain the original discovery material and become its custodian. 
The original of all depositions upon oral examination shall be retained by the party taking the 
deposition. 

(b) Selective Filing Required for Motion8, Trial. and AppeaL 
(1) The custodial party shall file with the clerk at the time of use at trial 

or with the filing of a motion those portions of depositions, interrogatories, requests for docu· 
ments, requests for admission and answers or responses thereto which are used at trial or which 
are necessary to the motion. 

(2) Where discovery materials not previously in the record are needed 
for appeal purposes, the Court, upon application, may order or counsel may stipulate in writing 
that the necessary materials be filed with the clerk. 

(c) Dep08itions Under Seal. At the request of any attorney of record in 
the case, the clerk may open the original copy of any deposition which has been filed with the 
clerk in accordance with this rule. The clerk shall note on the deposition the date and time at 
which the deposition was opened. The deposition shall not be removed from the clerk's office. 
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~otionl to Compel.225·4. 
(a) Duty to Confer. Counsel shall have the duty to make a g~od faith effor 

to resolve by agreement among themselves any disputes which arise in the course of discovery 
(b) Form ot ~otion. When despite their good faith efforts. counsel are un~ 

. ble to resolve discovery issues without intervention of the Court. counsel may file a motion t( 
compel discovery in accordance with Rules 33. 34. 36. and 37 of the Federal Rules of Civi 
Procedure. The moving party shall attach to his motion a statement certifying that he anc 
opposing counsel conferred in an attempt to resolve the controversy by agreement but that the~ 
were unable to do so. He shall also state the issues which remain to be resolved. 

A motion to compel shall: 
(1) Quote verbatim each interrogatory, request for admission. or request 

for production to which objection is taken; 
(2) State the specific objection; 
(3) State the grounds assigned for the objection (if not apparent from 

the objection): and 
(4) cite authority and include a discussion of the reasons assigned as 

supporting the motion. 
The motion shall be arranged so that the objection, grounds. authority, 

and supporting reasons follow the verbatim statement of each specific interrogatory. request for 
admission. or request for production to which an objection is raised. 

(c) Relponle to Motion. Response to a motion to compel discovery shall 
be served within ten days after service of the motion. 

(d) Time Limitation tor FiliD... Unless otherwise ordered by the Count 
motions to compel discovery must be filed within the time remaining prior to the close ::>f dis­
covery or, if longer, within 10 days after service of the discovery responses upon which the 
objection is based. The close of discovery is established by the expiration of the origlOal or 
extended discovery period or by written notice of all counsel, filed with the Court, indIcating 
that discovery was completed earlier. 

RULE 235 
PRETRIAL AND SETTING FOR TRIAL 

235·1. Purpole. 

These rules are established to facilitate the prompt and expeditious movement of 
cases and to assist the Court. Certain provisions of Rule 235·3 have been adopted to implement 
the scheduling requirements of Rule 16 of the Federal Rules of Civil Procedure. 

235·2. Settlement CoDlerence. and CertUicate•• 

(a) CoDlerence Durine Dt.covery. 
(1) Within 30 da}'!! after iIIue it joined, lead counsel for all parties are 

required to confer in a good faith effort to settle the cue. PlaintiJf's counsel shall be responsible 
for arranging the date of the conference. The Court encourages counsel to meet in penon, but 
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Civil Rules Page 23 

telephone conferences are permitted. 
(2) Counsel are required to inform the parties promptly of all offers of 

settlement proposed at the conference. 
(3) Within 10 days after the conference. counsel shall file a joint state­

ment certifying that the conference was held, whether the conference was in person or by tele­
phone. the date of the meeting, the names of all participants, and that any offers of settlement 
were communicated to the clients. The certificate shall also indicate whether counsel intend to 
schedule additional settlement conferences prior to the close of discovery; counsel's opinions as 
to the prospects of settlement of the case; specific problems. if any, which are hindering settle­
ment; and whether counsel desire a conference with the Court regarding settlement problems. A 
form settlement certificate prepared by the Court and which counsel shall be required to use is 
contained in Appendix B. 

(b) Conference After Discovery, 
(1) For cases not settled earlier, counsel for plaintiff shall contact coun­

sel for all other parties to arrange an in person conference among lead counsel to discuss, in 
good faith, settlement of the case. The conference must be held no later than 10 days after the 
close of discovery. All offers of settlement must be communicated promptly to the parties. 

(2) If this personal conference does not produce a settlement, the status 
of settlement negotiations must be reported in item 26 of the pretrial order. 

(c) Cases Not Subject to Rule. Pro se litigants and their opposing counsel 
and cases involving administrative appeals are exempt from the requirements of this rule. 

235·3. Preliminary Statement and Scheduling Order. 

For all cases not settled at the initial settlement conference (Rule 235-2(a», coun­
sel are required to complete the joint preliminary statement and scheduling order form pre­
pared by the Court and attached to these rules as Appendix B. If counsel cannot agree on the 
answers to specific items, the contentions of each party must be shown on the form. The com­
pleted form must be filed 10 days after the initial settlement conference. 

Appeals to this Court of administrative determinations which are presented to 
the Court for review on a completed record shall be excepted from the requirements of this 
rule. Pro se litigants and opposing counsel shall be permitted to file separate statements. 

The preliminary statement and scheduling order shall include: 
(1) A classification of the type of action, a brief factual outline of the case, and 

a succinct statement of the issues in the case. 
(2) The individual names of lead counsel for each party. 
(3) Any objections, supported by authority, to this Court's jurisdiction. 
(4) The names of necessary parties to this action who have not been joined and 

any questions of misjoinder of parties and inaccuracies and omissions regarding the names of 
parties. 

(5) A description of any amendments to the pleadings which are anticipated 
and a time-table for the filing of amendments. 

(6) Information regarding timing limitations for filing motions in this case. 
(7) Directions regarding the length of the discovery period and the procedure 

for requesting extensions of discovery. 
(8) A listing of any pending or previously adjudicated related cases. 
(9) The signatures of lead counsel for each party consenting to the submission 
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of the completed preliminary statement and scheduling order form. 
(10) A scheduling order signed by the judge imposing time limits for the ad­

ding of parties, the amending of pleadings. the filing of motions, and the completion of discov. 
ery in accordance with the completed form submitted by counsel, except as the judge may spe. 
cifically state otherwise. 

235-4. Consolidated Pretrial Order. 

(a) Procedure. The parties shall prepare and sign a proposed consoLdated 
pretrial order to be filed with the clerk no later than 30 days after the close of discovery, as 
defined in Rule 225-1. It shall be the responsibility of plaintiff's counsel to contact defense 
counsel to arrange a date for the conference. If there are issues on which counsel for the parties 
cannot agree. the areas of disagreement must be shown in the proposed pretrial order. In those 
cases in which there is a pending motion for summary judgment, the Court may in its discretion 
and upon request extend the time for filing the proposed pretrial order. 

If counsel desire a pretrial conference, a request must be indicated on the pro­
posed pretrial order immediately below the civil action number. Counsel will be notified if the 
judge determines that a pretrial conference is necessary. A case shall be presumed ready for 
trial on the first calendar after the pretrial order is filed unless another time is specifically set 
by the Court. 

(b) Content. Each proposed consolidated pretrial order shall contain the in. 
formation outlined below. No modifications or deletions shall be made without the prior per­
mission of the Court. A form Pretrial Order prepared by the Court and which counsel shall be 
required to use is contained in Appendix. B. Copies of the form Pretrial Order containing ade­
quate space for response are available at the Public Filing Counter in each division. 

The proposed order shall contain: 
(1) A statement of any pending motions or other matters. 
(2) A statement that, unless otherwise noted. discovery has been completed. 

Counsel will not be permitted to file any further motions to compel discovery. Provided there is 
no resulting delay in readiness for trial, depositions for the preservation of evidence and for use 
at trial will be permitted. 

(3) A statement as to the correctness of the names of the parties and their 
capacity and as to any issue of misjoinder or non-joinder of parties. 

(4) A statement as to any question of the Court's jurisdiction and the statutory 
basis of jurisdiction for each claim. 

(5) The individual names of lead counsel for each party. 
(6) A statement as to any reasons why plaintiff should not be entitled to open 

and close arguments to the jury. 
(7) A statement as to whether the case is to be tried to a jury. to the Court 

without a jury, or that the right to trial by jury is disputed. 
(8) An expression of the parties' preference, supported by reasons, for a unified 

or bifurcated trial. 
(9) A joint listing of the questions which the parties wish the Court to pro­

pound to the jurors concerning their legal qualifications to serve. 
(10) A listing by each party of requested general voir dire questions to the ju­

rors. The Court will question prOlJpective jurors as to their address and occupation and as to the 
occupation of a spouse, if any. Follow-up questions by counsel may be permitted. The determi­
nation of whether the judge or counsel will propound general voir dire questions is a matter of 

.... 

-

-

-

-
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courtroom policy which shall be established by each judge. 
(11) A statement of each party's objections, if any, to another party's general 

voir dire questions. 
(12) A statement of the reasons supporting a party's request, if any, for more 

than three strikes per side as a group. 
(13) A brief description, including style and civil action number, of any pend­

ing related litigation. 
(14) An outline of plaintiff's case which shall include: 

(a) A succinct factual statement of plaintiff's cause of action which shall 
be neither argumentative nor recite evidence. 

(b) A separate listing of all rules, regulations, statutes, ordinances, and 
illustrative case law creating a specific legal duty relied upon by plaintiff. 

(c) A separate listing of each and every act of negligence relied upon in 
negligence cases. 

(d) A separate statement for each item of damage claimed containing a 
brief description of the item of damage, dollar amount claimed, and citation to the law, rule, 
regulation, or any decision authorizing a recovery for that particular item of damage. Items of 
damage not identified in this manner shall not be recoverable. 

(15) An outline of defendant's case which shall include: 
(a) A succinct factual summary of defendant's general, special, and af· 

firmative defenses which shall be neither argumentative nor recite evidence. 
(b) A separate listing of all rules, regulations, statutes, ordinances. and 

illustrative case law creating a defense relied upon by defendant. 
(c) A separate statement for each item of damage claimed in a counter­

claim which shall contain a brief description of the item of damage, the dollar amount claimed. 
and citation to the law, rule, regulation, or any decision which authorizes a recovery for that 
particular item of damage. Items of damage not identified in this manner shall not be 
recoverable. 

(16) A listing of stipulated facts which may be read into evidence at trial. It is 
the duty of counsel to cooperate fully with each other to identify all undisputed facts. A refusal 
to do so may result in the imposition of sanctions upon the non-cooperating counsel. 

(17) A statement of the legal issues to be tried. 
(18) (a) A separate listing, by each party. of all witnesses (and their ad­

dresses) whom that party will or may have present at trial, including expert (any witness who 
might express an opinion under Rule 702), impeachment and rebuttal witnesses whose use can 
or should have been reasonably anticipated. Each party shall also attach to his list a reasonably 
specific summary of the expected testimony of each expert witness. 

(b) A representation that a witness will be called may be relied upon by 
other parties unless notice is given 10 days prior to trial to permit other parties to subpoena the 
witness or obtain his testimony by other means. 

(c) Witnesses not included on the witness list will not be permitted to 
testify. The attorneys may not reserve the right to add witnesses. 

(19) (a) A separate, typed, serially numbered listing, beginning with 1 and 
without the inclusion of any alphabetical or numerical subparts, of each party's documentary 
and physical evidence. Adequate space must be left on the left margin of each list for Court 
stamping purposes. A courtesy copy of each party's list must be submitted for use by the judge. 
Learned treatises which counsel expect to use at trial shall not be admitted as exhibits, but 
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must be separately listed on the party's exhibit list. 

. . (?). Prior to tri~ .couns~l ~hall affix stickers numbered to correspond 
with the partys exhlblt lIst to each exhlblt. Plamtlffs shall use yellow stickers; defendants shall 
use blue stickers; and white sticker~ shall be used on join~ exhibits. The surname of a party 
must be shown on the numbered stIcker when there are eIther mUltiple plaintiffs or mUltiple 
defendants. 

(c) A separate. typed listing of each party's objections to the exhibits of 
another party. The objections shall be attached to the exhibit list of the party against whom the 
objections are raised. Objections as to authenticity, privUege, competency, and. to the extent 
possible, relevancy of the exhibits shall be included. Any listed document to which an objection 
is not raised shall be deemed to have been stipulated as to authenticity by the parties, and such 
documents will be admitted at trial without further proof of authenticity. 

(d) A statement of any objections to the use at trial of copies of docu­
mentary evidence. 

(e) Documentary and physical exhibits may not be submitted by coun­
sel after filing of the Pretrial Order, except upon consent of all the parties or permission of the 
Court. Exhibits so admitted must be numbered, inspected by counsel, and marked with stickers 
prior to trial. 

(f) Counsel shall familiarize themselves with all exhibits (and the num­
bering thereof) prior to trial. Counsel will not be afforded time during trial to examine exhibits 
that are or should have been listed herein. 

(20) A listing of all persons whose testimony at trial will be given by deposition 
and designation of the portions of each person's deposition which will be introduced. Objections 
not filed by the date on which the case is first scheduled for trial shall be deemed waived or 
abandoned. Extraneous and unnecessary matters, including non-essential colloquy of counsel, 
shall not be permitted to be read into evidence. No depositions shall be permitted to go out 
with the jury. 

(21) Any trial briefs which counsel may wish to file containing citations to legal 
authority on evidentiary questions and other legal issues. Limitations, if any. regarding the for­
mat and leI'lgth of trial briefs is a matter of individual practice which shall be established by 
each judge. 

(22) Counsel are directed to prepare, in accordance with LR 255-2, NDGa, a 
list of all requests to charge in jury trials. These charges shall be filed no later than 9:30 a.m. on 
the date the case is calendered (or specially set) for trial. A short, one-page or less, statement of 
the party's contentions must be attached to the requests. Requests should be drawn from the 
latest edition of the Fifth Circuit District Judges Association's Pattern Jury Instructions and 
Devitt and Blackmar's Federal Jury Practice and Instructions whenever possible. In other in­
stances, only the applicable legal principle from a cited authority should be requested. 

(23) A proposed verdict form if counsel desire that the case be submitted to 
the jury in a manner other than upon general verdict. 

(24) A statement of any requests for time for argument in excess of 30 minutes 
per side as a group and the reasons for the request. 

(25) Counsel are directed to submit a statement of proposed Findings of Fact 
and Conclusions of Law in nonjury cases, which must be submitted no later than the opening of 
trial. 

(26) A statement of the date on which counsel met personally to discuss settle­
ment, whether the Court has discussed settlement with counsel, and the likelihood of settle­
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ment of the case at this time. 

i 27) A statement of any requests for a special setting of the case. 

(28) A statement of each party's estimate of the time required to present tl: 


party's evidence and an estimate of the total trial time. 

t 29) The ~ollowing ,Paragraph ~hall be included at the close of each propos 


pretrial order above the Signature hne for the Judge: 

IT IS HEREBY ORDERED that the above constitutes the pretrial order for t 

above captioned case (-) submitted by stipulation of the parties or {-} approved bv t 

Court after conference with the parties. . 
IT IS FURTHER ORDERED that the foregoing, including the attachmer. 

thereto. constitutes the pretrial order in the above case and that it supersedes the pleadin 
which are hereby amended to conform hereto and that this pretrial order shall not be amend; 
except by Order of the Court, to prevent manifest injustice. 

IT IS SO ORDERED this _ day of ,19_. 
(30) The signatures of lead counsel for each party on the last page below t; 

judge's signature. 

235-5. Sanctions. 

Failure to comply with the Court's pretrial instructions may result in the impo~ 
tion of sanctions, including dismissal of the case or entry of a default judgment. 

RULE 250 

SETTLEMENTS 


250-1. Settlement Conference. 

Refer to Rule 235-2 for a statement of this Court's requirements regarding a set 
dement conference. 

250-2. Taxation of Costs in Late-Settling Cases. 

(a) Settlement before Trial. Whenever a civil action scheduled for jury trial 
is settled or otherwise disposed of in advance of the actual trial, then, except for good cause 
shown, juror costs for one day shall be assessed equally against the parties and their counselor 
otherwise assessed or relieved as directed by the Court. Juror costs include attendance fees. per 
diem, mileage, and parking. No juror costs will be assessed if notice of settlement or other 
disposition of the case is given to both the courtroom deputy of the judge to whom the case is 
assigned and to the Jury Section of the clerk's office one full business day prior to the scheduled 
trial date. 

(b) Settlement before Verdict. Except upon a showing of good cause, the 
Court shall assess the juror costs equally against the parties and their counsel whenever a civil 
action proceeding as a jury trial is settled at trial in advance of the verdict. The judge may, in 
his discretion, direct that the juror costs be relieved or that they be assessed other then equally 
among the parties and their counsel. 
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DOCUMENTS REQUIRED 

TO BE FILED 


IN CIVIL CASES PENDING 

IN THE 


UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF GEORGIA 


I. SETTLEMENT CERTIFICATE 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 


_______ DIVISION 


Civil Action No. __ 
Style of Case Settlement Conference 

(is) (is not) requested. 

SETTLEMENT CERTIFICATE 

The undersigned lead counsel for the parties hereby certify that: 
(1) They met (in person) (by telephone) on , 19_,' to discuss in 

good faith the settlement of this case. 
(2) The following persons participated in the settlement conference: 

For plaintiff: Lead counsel: _______________________ 

Other participants: _____________________ 

For defendant: Lead counsel: 


Other participants: ___________________________ 


(3) The parties were promptly informed of all offers of settlement. 
(4) Counsel ( ) do or ( ) do not intend to hold future settlement conferences 

prior to the close of discovery. The proposed date of the next settlement conference is: 

(5) 	It appears from the discussion by all counsel that there is: 

( ) A good possibility of settlement. 

(__) Some possibility of settlement. 

(__) Little possibility of settlement. 

(___) No possibility of settlement. 


156 



Page 92 SETTLEMENT CERTIFICATE APPE~DIX B 

(6) The following specific problems have created a hindrance to settlement of this case: 

(7) Counsel ( __) do or ( __) do not desire a conference with the Court regarding 
settlement problems. 

Submitted this __ day of , 19_. 

Counsel for Plaintiff Counsel for Defendant 

II. JOINT PRELIMINARY STATEMENT AND 

SCHEDULING ORDER 


IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

_______ DIVISION 

vs. Civil Action No. __ 

JOINT PRELIMINARY STATEMENT AND 
SCHEDULING ORDER 

1. Description of Case: 

(a) Describe briefly the nature of this action: 
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(b) Summarize, in the space provided below, the facts of this case. The summary should 
not be argumentative nor recite evidence. 

-
(c) The legal issues to be tried are as follows:_____________________________ 

2. CouDsel: -
The following individually-named attorneys are hereby designated as lead counsel for the 

parties: 

Plruntiff: ________________________________________________________ 
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Defendant: 

3. 	 Jurisdiction: 

Is there any question regarding this Court's jurisdiction? 
__ Yes __ No. 

If "yes," please attach a statement, not to exceed one (1) page, explaining the jurisdictional 
objection. When there are multiple claims, identify and discuss separately the claim(s) on which 
the objection is based. Each objection should be supported by authority. 

4. 	 Parties to This Action: 

(a) The following persons are necessary parties who have not been joined: 

(b) The following persons are improperly joined as parties: 

(c) The names of the following parties are either inaccurately stated or necessary portions 
of their names are omitted: 

(d) The parties shall have a continuing duty to inform the Court of any contentions re­
garding unnamed parties necessary to this action or any contentions regarding misjoinder of 
parties or errors in the statement of a party's name. 
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5. Amendments to the Pleadings: 

Amended and supplemental pleadings must be filed in accordance with the time limitations 
and other provisions of Rule 15, Federal Rules of Civil Procedure. Further instructions regard· 
ing amendments are contained in Local Rule 200. 

(a) List separately any amendments to the pleadings which the parties anticipate will be . 
necessary: _____________________________________________________________ 

(b) Amendments to the pleadings submitted LATER THAN 100 DAYS after the com· 
plaint is filed will not be accepted for filing, unless otherwise permitted by law. 

6. Filing Times For Motions: 

All motions should be filed as soon as possible. The local rules set specific filing limits for 
some motions. These times are restated below. 

All other motions must be filed WITHIN 100 DAYS after the complaint is filed, unless the 
filing party has obtained prior permission of the Court to file later. Local Rule 220-1(a)(2). 

(a) Motions to Compel: before the close of discovery or within the extension period al· 
lowed in some instances. Local Rules 220-4; 225-4(d), ­

(b) Summary Judgment Motions: within 20 days after the close of discovery, unless other· 
wise permitted by Court order. Local Rule 220-5. 

(c) Other Limited Motions: Refer to Local Rules 220·2, 220-3, and 220-6, respectively, 
regarding filing limitations for motions pending on removal, emergency motions, and motions 
for reconsideration. -
7. Discovery Period: 

(a) As stated in Local Rule 225·1(a), discovery in this Court must be initiated and all 
responses completed within four months after the last answer to the complaint is filed or should 
have been filed, unless the judge has set another limit. 

(b) Requests for extensions of discovery must be made in accordance with Local Rule 225­
l(b). 

8. Related Cases: 

The cases listed below (include both style and action number) are: 


,(a) Pending Related Cases: _____________________ 


-(b) Previously Adjudicated Related Cases: _________________ 
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Completed form submitted this __ day of , 19_. 

Counsel for Plaintiff Counsel for Defendant 

Upon review of the information contained in the Joint Preliminary Statement and 
Scheduling Order form completed and filed by the parties. the Court orders that the time limits 
for adding parties, amending the pleadings, filing motions, and completing discovery are as 
stated in the above completed form, except as herein modified: 

IT IS SO ORDERED, this __ day of _______,' 19_. 


UNITED STATES DISTRICT JUDGE 
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III. PRETRIAL ORDER 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

_______ DIVISION 

style of case Civil Action No. ___ 

Conference (is) (is not) requested 

PRETRIAL ORDER 

•• 

noted: 

1. 

There are no motions or other matters pending for consideration by the Court except as 

---------------------------------------------------------------­
.. 

-

2. 

All discovery has been completed, unless otherwise noted; and the Court will not con­
sider any further motions to compel discovery. (Refer to LR 225-4(d), NDGa). Provided there is 
no resulting delay in readiness for trial, the parties shall, however, be permitted to take the 
depositions of any persons for the preservation of evidence and for use at trial. 

3. 

Unless otherwise noted, the names of the parties as shown in the caption to this Order -
and the capacity in which they appear are correct and complete, and there is no question by 
any party as to the misjoinder or non-joinder of any parties. 

"".> 

4. 

Unless otherwise noted, there is .no question as to the jurisdiction of the Court; jurisdic­
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tion is based upon the following code sections. (When there are multiple claims. list each claim 
and its jurisdictional basis separately.) 

5. 
The following individually-named attorneys are hereby designated as lead counsel for 

the parties: 
Plaintiff: 

Defendant: 

Other Parties: (specify) 

6. 

Normally, the plaintiff is entitled to open and close arguments to the jury. (Refer to LR 
255-4(b), NDGa.) State below the reasons, if any, why the plaintiff should not be permitted to 
open arguments to thejury. ___________________________________________________ 

7. 
The captioned case shall be tried ( ) to a jury or ( __) to the Court without a 

jury. or ( __) the right to trial by jury is disputed. 

8. 
State whether the parties request that the trial to a jury be bifurcated, i.e. that the same 

jury consider separately issues such as liability and damages. State briefly the reasons why trial 
should or should not be bifurcated. 
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9. 

Attached hereto as Attachment "A" and made a part of this order by reference are the 
questions which the parties request that the Court propound to the jurors concerning their legal 
qualifications to serve. 

10. 

Attached hereto as Attachment "B-1" are the general questions which plaintiff wishes to 
be propounded to the jurors on voir dire examination. 

Attached hereto as Attachment "B-2" are the general questions which defendant wishes 
to be propounded to the jurors on voir dire examination. 

Attached hereto as Attachment "B-a", "B-4", etc. are the general questions which the 
remaining parties, if any, wish to be propounded to the jurors on voir dire examination. 

The Court shall question the prospective jurors as to their address and occupation and 
as to the occupation of a spouse, if any. Counsel may be perniitted to ask follow-up questions 
on these matters. It shall not, therefore, be necessary for counsel to submit questions regarding 
these matters. The determination of whether the judge or counsel will propound general voir 
dire questions is a matter of courtroom policy which shall be established by each judge. 

11. 

State any objections to plaintiff's voir dire questions. ­

... 


State any objections to defendant's voir dire questions. 

State any objections to the voir dire questions of the other parties, if any. _____ 
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12. 

In accordance with LR 255-1, NDGa, all civil cases to be tried wholly or in part by jury 
shall be tried before a jury consisting of six members. Unless otherwise noted herein, each side 
as a group will be allowed three strikes in accordance with 28 U.S.C. §1870 and Rule 47(b) of 
the Federal Rules of Civil Procedure. State the basis for any requests for additional strikes. 

13. 

State whether there is any pending related litigation. Describe briefiy, including style 
and civil action number. 

14. 

Attached hereto as Attachment "C" is plaintiff's outline of the case which includes a 
succinct factual summary of plaintiff's cause of action and which shall be neither argumentative 
nor recite evidence. All relevant rules. regulations, statutes, ordinances. and illustrative case law 
creating a specific legal duty relied upon by plaintiff shall be listed under a separate heading, In 
negligence cases, each and every act of negligence relied upon shall be separately listed. For 
each item of damage claimed. plaintiff shall separately provide the following information: (a) a 
brief description of the item claimed, for example. pain and suffering; (b) the dollar amount 
claimed; and (c) a citation to the law, rule. regulation, or any decision authorizing a recovery for 
that particular item of damage. Items of damage not identified in this manner shall not be 
recoverable. 

15. 

Attached hereto as Attachment uD" is the defendant's outline of the case which includes 
a succinct factual summary of all general, special. and affirmative defenses relied upon and 
which shall be neither argumentative nor recite evidence. All relevant rules, regulations, stat· 
utes. ordinances, and illustrative case law relied upon as creating a defense shall be listed under 
a separate heading. For any counterclaim, the defendant shall separately provide the following 
infor~ation for each item of damage claimed: (a) a brief description of the item claimed; (b) the 
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dollar amount claimed; and (c) a citation to the law, rule, regulation, or any decision authorizing 
a recovery for that particular item of damage. Items of damage not identified in this manner 
shall not be recoverable. 

16. 

Attached hereto as Attachment "E" are the facts stipulated by the parties. No further 
evidence will be required as to the facts contained in the stipulation and the stipulation may be 
read into evidence at the beginning of the trial or at such other time as is appropriate in the 
trial of the case. It is the duty of counsel to cooperate fully with each other to identify all 
undisputed facts. A refusal to do so may result in the imposition of sanctions upon the non· 
cooperating counsel. 

17. 

The legal issues to be tried are as follows: ________________ 

18. 

Attached hereto as Attachment HF·!" for the plaintift', Attachment HF-2" for the de­
fendant, and Attachment "F·3", etc. for all other parties is a list of all the witnesses and their 
addresses for each party. The list must designate the witnesses whom the party will have pre- .. 
sent at trial and those witnesses whom the party may have present at trial. Expert (any witness 
who might express an opinion under Rule 702), impeachment and rebuttal witnesses whose use 
as a witness can be reasonably anticipated must be included. Each party shall also attach to his ­
list a reasonably specific summary of the expected testimony of each expert witness. 

All of the other parties may rely upon a representation by a designated party that a 
witness will be present unless notice to the contrary is given 10 days prior to trial to allow the 
other party(s) to subpoena the witness or to obtain his testimony by other means. Witnesses 
who are not included on the witness list (including expert, impeachment and rebuttal witnesses 
whose use should have been reasonably anticipated) will not be permitted to testify. 

19. -
Attached hereto as Attachment "G-1" for the plaintift', "G-2" for the defendant, and "G­
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3", etc. for all other parties are the typed lists of all documentary and physical evidence that 
will be tendered at trial. Learned treatises which are expected to be used at trial shall not be 
admitted as exhibits. Counsel are required. however, to identify all such treatises under a sepa­
rate heading on the party's exhibit list. 

Each party's exhibits shall be numbered serially, beginning with 1, and without the in­
clusion of any alphabetical or numerical subparts. Adequate space must be left on the left mar­
gin of each party's exhibit list for Court stamping purposes. A courtesy copy of each party's list 
must be submitted for use by the judge. 

Prior to trial, counsel shall mark the exhibits as numbered on the attached lists by affix­
ing numbered yellow stickers to plaintiff's exhibits, numbered blue stickers to defendant's ex­
hibits, and numbered white stickers to joint exhibits. When there are mUltiple plaintiffs or 
defendants, the surname of the particular plaintiff or defendant shall be shown above the num­
ber on the stickers for that party's exhibits. 

Specific objections to another party's exhibits must be typed on a separate page and 
must be attached to the exhibit list of the party against whom the objections are raised. Objec­
tions as to authenticity. privilege. competency, and. to the extent possible, relevancy of the 
exhibits shall be included. Any listed document to which an objection is not raised shall be 
deemed to have been stipulated as to authenticity by the parties and shall be admitted at trial 
without further proof of authenticity. 

Unless otherwise noted. copies rather than originals of documentary evidence may be 
used at trial. Documentary or physical exhibits may not be submitted by counsel after filing of 
the pretrial order, except upon consent of all the parties or permission of the Court. Exhibits so 
admitted must be numbered. inspected by counsel. and marked with stickers prior to trial. 

Counsel shall familiarize themselves with all exhibits (and the numbering thereof) prior 
to trial. Counsel will not be afforded time during trial to examine exhibits that are or should 
have been listed. 

20. 

The following designated portions of the testimony of the persons listed below may be 
introduced by deposition: 

Any objections to the depositions of the foregoing persons or to any questions or answers in the 
depositions shall be filed in writing no later than the day the case is first scheduled for trial. 
Objections not perfected in this manner will be deemed waived or abandoned. All depositions 
shall be reviewed by counsel and all extraneous and unnecessary matter, including non-essential 
colloquy of counsel, shall be deleted. Depositions. whether preserved by stenographic means or 
videotape, shall not go out with the jury. 

21. 

Attached hereto as Attachments "H-1" for the plaintiff, "H-2" for the defendant, and 
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"H-3", etc. for other parties, are any trial briefs which counsel may wish to file containing 
citations to legal authority concerning evidentiary questions and any other legal issues which 
counsel anticipate will arise during the trial of the case. Limitations, if any, regarding the for­
mat and length of trial briefs is a matter of individual practice which shall be established by 
each judge. 

22. 
In the event this is a case designated for trial to the Court with a jury, requests for 

charge must be submitted no later than 9:30 a.m. on the date on which the case is calendered 
(or specially set) for trial. Requests which are not timely filed and which are not otherwise in 
compliance with LR 255-2, NDGa will not be considered. In addition, each party should attach 
to the requests to charge a short (not more than one page) statement of that party's conten­
tions, covering both claims and defenses, which the Court may use in its charge to the jury. 

Counsel are directed to refer to the latest edition of the Fifth Circuit District Judges 
Association's Pattern Jury Instructions and Devitt and Blackmar's Federal Jury Practice and 
Instructions in preparing the requests to charge. Those charges will generally be given by the 
Court where applicable. For those issues not covered by the Pattern Instructions or Devitt and 
Blackmar, counsel are directed to extract the applicable legal principle (with minimum verbi­
age) from each cited authority. . 

23. 
If counsel desire for the case to be submitted to the jury in a manner other than upon a .,.... 

general verdict, the form of submission agreed to by all counsel shall be shown in Attachment 
"1" to this Pretrial Order. If counsel cannot agree on a special form of submission, parties will 
propose their separate forms for the consideration of the Court. 

24. 
Unless otherwise authorized by the Court, arguments in all jury cases shall be limited to ,.,. 

one-half hour for each side. Should any party desire any additional time for argument, the 
request should be noted (and explained) herein. 

25. 
If the case is designated for trial to the Court without a jury, counsel are directed to 

submit proposed findings of fact and conclusions of law not later than the opening of trial. 

26. 
Pursuant to LR 235-2, NDGa, lead counsel met in person on , 

19_, to discuss in good faith the possibility of settlement of this case. The Court ( __) has 
or ( __) has not discussed settlement of this case with counsel. It appears at this time that 
there is: 

(__) A good possibility of settlement. 

(__) Some possibility of settlement. 
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(__) Little possibility of settlement. 

(__) No possibility of settlement. 


27. 

Unless otherwise noted, the Court will not consider this case for a special setting, and it 
will be scheduled by the clerk in accordance with the normal practice of the Court. 

28. 

The plaintiff estimates that it will require __ days to present its evidence. The defend­
ant estimates that it will require __ days to present its evidence. The other parties estimate 
that it will require __ days to present their evidence. It is estimated that the total trial time 
is __ days. 

29. 

IT IS HEREBY ORDERED that the above constitutes the pretrial order for the above 
captioned case (__) submitted by stipulation of the parties or ( ) approved by the 
Court after conference with the parties. 

IT IS FURTHER ORDERED that the foregoing, including the attachments thereto. 
constitutes the pretrial order in the above case and that it supersedes the pleadings which are 
hereby amended to conform hereto and that this pretrial order shall not be amended except by 
Order of the Court to prevent manifest injustice. 

IT IS SO ORDERED this day of , 19_. 

UNITED STATES DISTRICT JUDGE 

Each of the undersigned counsel for the parties hereby consents to entry of the foregoing pre­
trial order. which has been prepared in accordance with the form pretrial order adopted by this 
Court. 

Counsel for Plaintiff Counsel for Defendant 
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