
REPORT QE THE CIVIL JUSTICE 


REFORM Acr ADVISORY COMMflwI'EE QE THE 


NORTHERN DISTRICf QE FLORIDA 


October 12, 1993 



TABLE OF CONTENTS 


Advisory committee 

profile of the Borthern District Case Docket 
Introduction 
The Northern District Case Docket 

A. Description of the Court 
B. Civil Docket 
C. Criminal Docket 

Case Kanaqement 
Introduction 
Increased Judicial Involvement in 
Case Management 

Prompt Rulings on Motions 
Discovery 
Attorney Fees 
Establishing Trial Dates 

utilisation of Kaqistrate Judqes 
Introduction 
Authority of Magistrate Judges 
utilization of Magistrate Judges in 
the District 

Conclusions and Recommendations 

Alternative Dispute ••solution 
Introduction 
Proposed Northern District of Florida 
Alternative Dispute Resolution Program 

summary of Conclusions and Recommendations 

Page 

iii 

1 - 15 
1 
1 
1 
2 - 9 
9 - 15 

16 - 36 
16 - 17 

18 - 25 
25 - 26 
27 - 32 
32 - 35 
35 - 36 

37 - 46 
37 
37 - 40 

40 - 42 
42 - 46 

47 - 60 
47 - 49 

50 - 60 

61 - 64 

Appendices 

Appendix A 

Appendix B 

Appendix C 

Appendix 0 

Northern District of Florida 
Judicial Workload Profile 

Explanation of Profiles for 
United states District Courts 

Distribution of Case Filings, 
SY90-92, Northern District 
of Florida 

Filings by Case Types, SY83-92, 
Northern District of Florida 

Appendix E Distribution of Weighted Case Filings, 

i 



Appendix F 


Appendix G 


Appendix H 

Appendix I 


Appendix J 


Appendix K 


Appendix L 


National Judicial Workload Profile, 
united states District Courts 

Life Expectancy/Lifespan, Civil 
Cases, SY83-92 Northern District 
of Florida 

NDFL Criminal Case statistics 
criminal Trials, SY87-92, Northern 
District of Florida 

civil Trials, SY87-92, Northern 
District of Florida 

Sample Scheduling Order, Northern 
District of Florida 

Civil Cases Filed, Terminated and 
Pending, 7/1/93 through 7/31/93,
Northern District of Florida 

ii 



CIVIL mSTICE REFORM ACT 

ADVISORY COMMrrIEE 

steven H. Goldstein, Chairperson 
Professor of Law and Associate Dean 

, for Academic Affairs 
Florida state University College of Law 

MEMBERS 

Kirk Ball 


Vice President/General Manager 

Fisher-Brown, Inc. 


Pamela Jenks Bernard 

General Counsel 


University of Florida 


Bugene L. Brown 

Director, Escambia-Pensaco1a 


Human Relations Commission 


Harry P. Chiles 

Assistant Attorney General 


state of Florida 


carolyn T. Cramer 


Talbot D'Alemberte 

Attorney, Steel Hector & Davis 


Carol P. Deegan 

CPA 


Pierce, Deegan & Hodgin, PA 


Karen o. Emmanuel 

Attorney 


Emmanuel, Sheppard & Condon 


John K. Pite 

Attorney, Barron, Redding,


Hughes, Fite, Bassett 

& Fensom 


Robert G. Kerrigan 

Attorney, Kerrigan, Estess, 


Rankin & McLeod 


Duncan Koore 

President and CEO 


Tallahassee Memorial 

Regional Medical Center 


Horace Koore 

Attorney At Law 


Donald H. partington 
Attorney, Clark, Partington, 

Hart, et a1. 

Richard Smoak 

Attorney At Law 


Gregory R. Killer 

Interim u.s. Attorney 


Northern District of Florida 


Ha'Su sweeny

Deputy Clerk 


u.s. District Court 

Northern District of Florida 


The Honorable Roger Vinson 

u.s. District Judge


Northern District of Florida 


Kathy C. Whitaker 

Senior Vice President/Cashier 


Sun Bank Tallahassee 


iii 



PRQlILB or fBB NORTHERN DISTRICT CASB DOCKET 

Introduction 

In putting together the profile of the Northern District of 

Florida case docket which follows, the committee reviewed data 

reflecting past case filings, trends in case filings and the use of 

court resources. Specifically, the committee reviewed statistics 

and other information relevant to these subjects compiled by the 

Office of the Clerk of the Court of the Northern District, the 

Administrative Office of the United States, the Federal Judicial 

Center, the U.S. Bureau of Prisons, and U.S. Attorney's Office for 

the Northern District. It also considered data provided by the 

American Bar Association. 

The Northern District Case Docket 

A. Description of the court 

The Northern District stretches over 23 Florida counties in 

the northern portion of the state from Escambia County on the west 

to Alachua County on the east. It has four divisions, one in 

Pensacola, one in Panama City , one in Tallahassee and one in 

Gainesville. The District is presently authorized to have four 

judges, two full time magistrate judges and two part-time 

magistrate judges. It also has one senior judge. 



B. The civil Docket 

1. Number and Types of Civil Cases 

Over a six year period, the number of civil cases per 

judgeship that have been filed in the District has remained 

relatively constant. The District had 388 civil filings per 

judgeship during FY 19921 in contrast with 323 filings per 

judgeship in FY 1991. 2 Although the total number of cases per 

judgeship filed is an important figure, it fails to provide much 

information concerning the work the cases filed will impose on the 

court. 

As contrasted with the total number of cases filed, the 

percentage distribution by types of civil cases filed from SY 1990

923 is set out below. 

"FY" connotes the federal fiscal year which begins on 
October 1 of the preceding calendar year and ends on September 30 
of the named year. If the term "statistical year" or "SY" is used 
in this report, it connotes the time period from July 1 of the 
preceding year to June 30 of the named year. Because statistics 
compiled by the various sources referred to by the committee use 
different "years," this report will specify whether the year used 
is fiscal or statistical. 

2 See Appendix A, U.S. District Court Judicial Workload 
Profile, Florida Northern. In FY 1990, 357 civil cases were filed 
per judge; 1989, 360 i 1988, 418 i and in 1987, 397. For an 
explanation of the Judicial Workload Profile, ~ Appendix B, 
Explanation of Profiles For United states District Courts. 

3 "SY" connotes a statistical year from July 1 to June 30, 
see note 1, supra. 

2 




Distribution of Civil Case Filings'4SY90-92

Northern District of Florida 
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The above chart indicates that the District has a 

disproportionate number of prisoner cases. In SY92, 654 prisoner 

cases were filed in the District, a significant increase over the 

previous statistical year when 466 prisoner cases were filed. 6 

These cases often require an excessive amount of time to handle 

4 
~ Appendix C, Guidance to Advisory Groups Appointed 

under the Civil Justice Reform Act of 1990, SY92 Statistics 
Supplement, p. 11, September 1992. 

5 Prisoner cases encompass all cases 
including post conviction proceedings and 
conditions of confinement. 

filed by prisoners,
actions challenging 

6 See Appendix 0, Guidance to Advisory Groups Appointed 
under the civil Justice Reform Act of 1990, SY92 Statistics 
Supplement, p. 11, September 1992. 
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because of the issues involved and because the vast majority of 

these cases are brought by pro se litigants. The large number of 

penal institutions in the District helps in part explain the number 

of prisoner cases filed.' 

The type of case in of itself will not indicate the workload 

these cases generate. Therefore, the Judicial Conference of the 

United states has developed a system of case weights based on an 

assessment of the judicial time devoted to different types of 

cases. The weighting system is designed to reflect the work a type 

of case will impose on the court. In SY 1990-92, the distribution 

of weighted civil case filings for the Northern District is set 

forth below: 8 

7 According to statistics maintained by the U.s. Bureau of 
Prisons, the Northern District of Florida houses 5.8% of the entire 
U. S. prison population. This amounts to approximately 4,600 
individuals. Also, a significant number of state prisoners are 
housed in state penal institutions located in the Northern 
District. Finally, the District is host to the state Capitol where 
many state officials maintain their offices, making venue 
appropriate for prisoners initiating civil rights actions. 

8 In evaluating the utility of a weighted system, it should 
be noted that the Judicial Conference uses a national weighting 
system which may not be consistent with the actual treatment of 
cases in the Northern District. 
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Distribution of Weighted Civil Case Fil~gs, SY90-92 

Northern District of Florida 
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It is apparent that weighting the case filings results in a 

significant increase in civil rights cases, other cases, personal 

injury cases and, to a lesser extent, contract cases. Although the 

percentage of prisoner cases decreases, it remains significant. 

2. Time Spent on Civil Cases 

It appears that the judges of the Northern District in 1992 


were able to proceed at approximately the same pace in handling 

their civil docket as in previous years. The median number of 

9 
 See Appendix E, Guidance to Advisory Groups Appointed 
under the civil Justice Reform Act of 1990, SY92 statistics 
Supplement, p. 13, September 1992. 
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months for a civil case to go from issue10 to trial, from filing 

to disposition, 11 and the percent of civil cases over three years 

old were as follows for the six fiscal years from 1987 - 1992: 12 

Issue Filing to Number (and %) of 
Year to Trial Disposition Cases Over 3 Years Old 

1987 15 8 33 (3.1) 
1988 20 6 40 (3.8)
1989 15 9 66 (6.1) 
1990 19 10 91 (7.8) 
1991 23 11 103 (7.9)
1992 19 9 45 (3.0) 

Figures also show that the Northern District ranked eighth of 

nine Districts within the Eleventh Circuit and 61st of 93 District 

Courts within the United states for the fiscal year ending 

september 30, 1992, in median time - 19 months - from issue to 

trial of all civil cases. 13 Also, the Northern District ranked 

sixth of nine Districts within the Circuit and 36th of 94 Districts 

nationally for the fiscal year ending September 30, 1992 in median 

time - 9 months - from filing to disposition of all civil cases. '4 

Finally, for the number and percentage of cases over three years 

old, the District ranked 5th of nine Districts in the Circuit and 

10 "Issue" refers to the point in time when all pleadings
and responsive pleadings
discovery commences. 

have been filed but before formal 

11 

included, 
Note that for this 

See Appendix B. 
figure, prisoner cases are not 

12 See Appendix A. 
13 See Appendix A. 
14 See Appendix A. 
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22nd of 94 Districts nationally for FY 1992. 15 It is also 

instructive to note that the national average for fiscal year 1992 

from issue to trial in civil cases was 15 months, from filing to 

disposition it was 9 months, and the percentage of civil cases over 

three years old was 7.7%. 16 

In assessing the reasonableness of any time period to dispose 

of civil cases, it is also instructive to compare civil and 

criminal cases filed in the District. For purposes of comparison, 

it makes the most sense to compare the median time in months from 

"filing to disposition" of criminal felony cases, with the time 

that elapses from "issue to trial" in civil cases. These 

comparisons are set out below: 

Civil Criminal 17 
Year Issue to Trial Filing to Disposition 

1987 
1988 
1989 
1990 
1991 
1992 

15 
20 
15 
19 
23 
19 

3.6 
3.6 
4.9 
5.2 
5.6 
5.4 

The above figures show that the median time to dispose of a 

criminal felony case in the District is significantly shorter than 

the time frame from issue to trial in a civil case. In terms of 

15 See Appendix A. 

16 See Appendix F, United states District Courts - National 
Judicial Workload Profile. 

17 See Appendix A. 
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the median time to dispose of criminal felony cases, the Northern 

District ranks 4th of nine Districts within the Eleventh Circuit 

and 31st of 94 Districts nationally for FY 1992. 

Traditionally , the data examined to determine the pace of 

civil litigation has included the indicators used above - median 

time from filing to disposition, median time from issue to trial, 

and number and percentage of three year old cases. However, this 

data may not always be a reliable indicator of the length of time 

it actually takes a civil case to go through the federal judicial 

system. For instance, in a year when a court terminates very few 

of its oldest cases the median average disposition rate will 

decrease and thus indicate faster disposition times because the 

court was disposing of younger cases. Conversely, if the court 

disposes of a major backlog of older cases, the'median disposition 

time will increase, suggesting that the court was losing, rather 

than gaining, ground. 

Because the age of cases terminated in the most recent year 

may result in a misleading prediction of how long it will take to 

dispose of cases now being filed, the Federal Judicial Center 

suggests life expectancy measures be employed to predict the life 
18of a case. In SY 1992 the Northern District I s civil cases 

experienced a life expectancy of approximately 14 months. 19 This 

18 Guidance to Advisory Groups Appointed under the Civil 
justice Reform Act of 1990, SY92 statistics Supplement, pp. 14-15, 
september 1992. 

19 See Appendix G, Guidance to Advisory Groups Appointed 
under the Civil Justice Reform Act of 1990, SY 92 statistics 
Supplement, p. 15, September, 1992. 
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figure is a more realistic indicator of how long it takes to 

dispose of civil cases in the Northern District. 

c. The criminal Docket 

1. OVerview 

In its examination of the impact of the criminal docket on 

civil cases, the committee undertook a detailed statistical study 

regarding criminal filings in the Oistrict. The committee also 

examined trends and changes in the nature of federal law, including 

the impact of the federal sentencing guidelines and the 

"federalization" of many state crimes. In compiling its data the 

committee spoke with district and magistrate judges and personnel 

in the Office of the Clerk, and the office of the United states 

Attorney for.the District. 

By definition given a finite amount of judicial time, an 

increase in the time demanded by the criminal docket will limit the 

resources available for the Court's civil caseload. Although 

difficult to document, it is believed that the advent of federal 

sentencing guidelines and the increasing federalization of state 

crimes has increased the time that the District's judges must 

devote to the criminal docket. Also, it is axiomatic that the 

criminal docket must take precedence over civil filings given the 

Federal speedy Trial Act and the sixth Amendment guarantee of a 

speedy trial. 
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2. BUHBER AND DISPOSITIQH or CRIMINAL CASES 

The number of criminal cases disposed of in the Northern 

District remained relatively constant between FY 1989 and 1992. 

The number of criminal cases disposed of was as follows: In 1989, 

227 criminal cases were disposed of, in 1990, 206 criminal cases 

were disposed of, in 1991, 210 criminal cases were disposed of and 

in 1992, 228 criminal cases were disposed of. 20 Regarding criminal 

felony filings, in FY 1987, 80 cases were filed per judge, in FY 

1988, 76 cases per judge, in FY 1989, 77 cases per judge, in FY 

1990, 70 cases per judge, in FY 1991, 49 cases per judge, and in FY 

1992, 63 cases per judge. 21 

When comparing judicial districts regarding the method of 

disposition of criminal cases, as a relative matter, the Northern 

District has consistently had a very high percentage of its 

criminal cases go to trial. 22 This fact is reflected in the 

20 Information provided by the office of the U. S. Attorney for 
the Northern District of Florida, see appendix H. 

21 See appendix A. 

22 Information provided by the office of the U.S. Attorney for 
the Northern District of Florida reflects the following for 
criminal cases tried by jury in the Districts within the Eleventh 
Circuit: 

E!iu;:cent Tried b~ Jyr~ 
District 1989 1990 1991 1992 

Ala. N. 11.5 13.4 12.2 15.5 
Ala. M. 25.2 29.0 24.9 26.6 
Ala. S. 16.6 18.3 24.8 21.4 
I'LORIDA If. 26.6 29.9 27.6 26.8 
Florida M. 12.4 16.2 18.5 14.2 
Georgia N. 13.5 8.4 .6 17.3 
Georgia M. 
Georgia S. 

19.9 
7.4 

13.5 
17.4 

16.7 
10.8 

15.6 
17.2 
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Attorney Jury Trial Load for fiscal years 1989, 1990, and 1991. In 

1989, the District ranked first in the nation in the number of 

defendants tried by jury per attorney, in 1990 fourth, and the 

District ranked third in 1991. 23 One possible explanation for 

these figures is that the policy of the U.S. Department of Justice 

not to negotiate a plea, absent unusual circumstances, unless a 

defendant agrees to plead to a major count is strictly implemented 

in the Northern District, perhaps more strictly than in other 

districts. Irrespective of the merits of this policy, given the 

high percentage of criminal cases in the Northern District that go 

to trial, it stands to reason that district judges are spending a 

larger proportion of their time in federal criminal trials. 24 

That the number of criminal trials in the District is likely 

to have had a profound impact on the disposition of civil cases in 

the District can be seen from the following chart which shows the 

number of criminal trials and criminal trials as a percentage of 

total trials. In 1987, slightly more than a majority of trials in 

the district were criminal, with civil trials comprising 

approximately 48% of the docket and criminal trials 52%. By 1990, 

the figures had changed substantially with civil trials being only 

23 Information provided by the office of the U.S. Attorney
for the Northern District of Florida. 

24. Also of interest in this context is the fact that in FY 
1990 the Northern District was the highest ranking sentencing
district for drug offenses in the nation, averaging 160 month per 
sentence as compared to the national average of 83 months. In 1990 
likewise it was the highest sentencing district in the nation for 
all offenses, averaging 115 months while the national average was 
61 months. Information provided by the office of the U.S. Attorney 
General for the Northern District of Florida. 
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----------------------------------------------------

approximately 20% of all District trials and criminal trials 

constituting approximately 80% of all District trials. In 1992, 

criminal trials continued to amount to almost 70% of the cases 

tried in the District. 

Number of Criminal Trials and Criminal Tri~ls 
as a Percentage of Total Trials, SY87-92 

Northern District of Florida 

100 -	 - 160 
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P 70 - XXXX XXXX 
E XXXX XXXX XXXX XXX - 100 
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T XXXX XXXX XXXX XXXX XXXX XXXX A 
A 40 - XXXX XXXX XXXX XXXX XXXX XXXX - 60 L 
G XXXX XXXX XXXX XXXX XXXX XXXX S 
E 30 - XXXX XXXX XXXX XXXX XXXX XXXX 

XXXX XXXX XXXX XXXX XXXX XXXX -.40 
20 - XXXX XXXX XXXX XXXX XXXX XXXX 

XXXX XXXX XXXX XXXX XXXX XXXX 

10 - XXXX XXXX XXXX XXXX XXXX XXXX - 20 


XXXX XXXX XXXX XXXX XXXX XXXX 

o - XXXX XXXX XXXX XXXX XXXX XXXX - 0 


87 88 89 90 91 92 

XXXX 	 Criminal Trials as % of Total Trials 
Criminal Trials 

3) ~be Federall~atioD of state Crimes 

25 See Appendix I, Guidance To Advisory Groups Appointed under 
the civil Justice Reform Act of 1990, SY 92 Statistics Supplement, 
p. 19, September 1992. The number of civil trials tried in the 
District in 1987 was approximately 75, in 1988, 70, in 1989, 55, in 
1990, 30 in 1991, 35 and in 1992, 52, see Appendix J, Guidance to 
Adversary Groups Appointed Under the civil Justice Reform Act of 
1990, SY 92 Statistics Supplement, p. 14, September, 1992. 
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The committee believes that "federalizing," the continuing 

expansion of federal jurisdiction over crimes traditionally 

prosecuted in state courts, is likely to have impacted on and 

increased the criminal workload of the District judges and may well 

continue to do so. Some believe that the fundamental nature and 

character of the federal court system may be in the process of 

changing because of the federalization of state and local crimes. 

Many drug cases are being turned over by state law enforcement 

officials for prosecution in the federal courts because of a belief 

that if convicted, the accused will serve a longer prison sentence 

given federal sentencing guidelines. Although state criminal 

statutes dealing with the unlawful use of narcotics sUbstances 

authorize lengthy sentences, the perception is that defendants 

don't serve such sentences if convicted and sentenced in the state 

courts. Furthermore, anecdotal evidence suggests that although the 

likely length of time served is an important consideration in the 

decision where to file a case, state and local law enforcement 

officials may also prefer to have drug cases tried in federal court 

because the federal system, due in part to limited discovery, is 

perceived to resolve cases more expeditiously. 

One example of the federalization of traditionally state crime 

is project Triggerlock. Pursuant to project guidelines, u.s. 

attorneys are to use federal weapons laws to target career 

criminals who commit weapons offenses which offenses have been 

traditionally addressed by state authorities. Plea bargaining is 

disallowed. A statute which "expands" federal criminal 

13 




jurisdiction in this context is the Violent Crime Control Act of 

1991. It federalizes violent crimes committed with firearms that 

have moved in interstate or foreign commerce. 

4. The Federal Sentencing Guidelines 

Congressional enactment of the federal sentencing guidelines 

has also created more work for the federal jUdiciary. Although 

many believe that more cases go to trial because of the guidelines, 

information provided by the office of the u.S. Attorney for the 

Northern District of Florida does not appear to support this 

perception. From FY 1982-87, before the current sentencing 

guidelines went into effect, an average of 26.3% of all felony 

cases were tried and 23.7% of these were tried by jury. 26 After 

the sentencing guidelines took effect, from 1988-91 an average of 

29.6% of all felony cases were tried and 27.5% were tried by 

jury. 27 The increase is relatively small, 3-4%. However, the 

impact of the guidelines on the workload of District judges is 

likely to be reflected in the additional judicial time spent on 

sentencing matters. 

5. Past Patterns and Future Trends 

It is clear that Court resources have not kept pace with the 

growth in federal resources allocated to prosecuting those accused 

26 Information supplied by the office of the u.S. Attorney 
for the Northern District of Florida. See Appendix H. 

27 Ibid. 
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of violating federal criminal laws. The number of judges in the 

District grew from 3 in 1985 to 4 in 1993. During this same period 

of time, the United state Attorney's Office grew from 14 Assistant 

U.s. Attorneys in 1985 to approximately 26 in 1993~ During the 

same period, the Probation Office increased from 13 employees (8 

officers and 5 clerks) to 47 employees (28 officers, 18 clerks and 

1 system administrator). 

It is unclear whether there will be any budget cuts within the 

Justice Department or whether any such cuts will impact on 

prosecutional resources. It is likely, however that the expansion 

of federal jurisdiction over crimes traditionally heard in state 

courts will continue, thereby increasing the criminal workload of 

the federal district courts. 

5. summary 

There is little question that the District's criminal docket 

significantly impacts on the pace of civil litigation. This is 

particularly the case given the percentage of the District's 

criminal cases that are tried. Absent actions to reduce the 

demands of the criminal docket, this docket will continue to 

significantly impact on the ability of the Court to resolve civil 

cases in an expeditious fashion. 
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CASE MANAGEMENT 

Introduction 

The civil Justice Reform Act specifically requires that each 

District in formulating its expense and delay reduction plan 

consider a variety of litigation management techniques including 

(a) systematic differential treatment of cases (b) early and 

ongoing judicial control of the pretrial process (c) monitoring of 

the discovery process with the aim of encouraging the voluntary 

exchange of information and the conservation of judicial resources, 

and (d) the use of alternative dispute resolution processes, 28 

U.S.C. 5473 (a). In addition, the Act further requires each 

District to consider certain specific cost and delay reduction 

techniques. These techniques include requirements that (a) counsel 

jointly present a discovery case management plan at the initial 

pretrial conference or -explain their reasons for failing to do so 

(b) each party be represented at each pretrial conference by 

counsel who has the authority to bind that party regarding matters 

to be addressed at the conference (c) all requests for extensions 

to complete discovery or for a postponement of the trial be signed 

by counsel and the party making the request (d) upon notice by the 

Court, representatives of the parties with authority to bind them 

in settlement discussions be present or available by telephone 

during any settlement conference, 28 U.S.C. 5473 (b). In 

formulating its case management recommendations, the Committee 

considered the above mentioned techniques as well as other 

suggestions to reduce costs and delay that are set forth in the 

civil Justice Reform Act. 
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In addressing case management issues , the Committee was in 

part guided by the results of a survey done of members of the 

Northern District Bar. Although admittedly not scientific, the 

survey suggests that the following areas should be addressed by the 

committee; the need for greater judicial involvement in managing 

the case beginning early in litigation, the need for prompt rulings 

on motions, particularly dispositive motions, the need for 

discovery reform, the need for reducing the cost and delay in the 

determination of court awards of attorney fees, and the need to 

establish a mechanism whereby firm trial dates could be set. In 

considering each of these areas, the Committee considered whether 

systematic differential case management practices might be 

warranted. Such practices are premised on assumptions about the 

complexity of certain kinds of cases, their need for judicial 

resources and the way in which such cases are likely to proceed. 

Differential case management principles are currently reflected in 

the District's handling of prisoner petitions and certain 

administrative matters, e. g., social security cases, see discussion 

infra. It was the Committee's belief that systematic differential 

case management practices are most appropriate when there is a 

large number of filings that fall into a distinct category or where 

there are certain types of cases, irrespective of their number, 

which given their nature should be handled in a systematically 

different fashion from other civil filings. with the exception of 

prisoner and certain administrative cases, the Committee does not 

believe that the District's civil docket warrants systematic 

differential case management practices. 
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Increased Judicial Inyolvement in Case Management 

Beginning Early In the Litigation 

It is the current practice of the federal district judges in 

civiI cases to issue a scheduling order with the exception of 

matters that are by local rule directly referred to magistrate 

judges, e.g. prisoner and certain administrative cases, see 

discussion infra, and other cases in which a scheduling order is 

deemed inappropriate. The scheduling order is uniform in the 

District. It generally marks the Court's initial involvement in 

the case. The order, which is entered without input from the 

parties, addresses discovery questions, including the permissible 

discovery time period and how discovery controversies are to be 

resolved, sets a schedule for certain pretrial matters such as the 

filing of motions for summary judgment, to amend or join other 

parties, explains how attorney's fees records must be maintained if 

a party will be seeking a court award of fees, and sets out certain 

requirements applicable to the filing of summary judgement motions. 

Although the scheduling order is issued without input from the 

parties, it provides that if the discovery time frame is thought to 

be inadequate, the parties can submit a discovery plan to the Court 

and that upon motion a discovery conference will be scheduled. The 

order also provides that if a party so requests by motion, a 

scheduling or pretrial conference will be held to address any of 

the matters set out in Rule 16 of the Federal Rules of civil 

Procedure. This rule deals with pretrial conferences, scheduling 

and the management of a case. 28 

28 A copy of the uniform scheduling order currently used in 
District is attached hereto or Appendix K. 
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After considering the merits of increased judicial involvement 

in case management, it is the Committee's belief that civil cases 

could be disposed of in a more expeditious and less costly fashion 

if the Court took a more active role in the case management 

process, beginning early in litigation. Therefore, the Committee 

recommends that with certain types of cases excepted, there should 

be an initial pretrial conference where the Court meets with the 

parties prior to the issuance of its scheduling order. To assist 

in making that conference meaningful in the case management 

context, the Committee also believes that the parties should be 

required to confer prior to this conference to discuss the merits 

of the case, the chances of settlement and to be able to provide 

input to the Court regarding any matters to be addressed in the 

scheduling order. In addition, the Committee recommends, that 

where appropriate, there should be an intermediate case management 

conference conducted by the Court prior to the final pretrial 

conference. This conference would be designed to assess the 

progress of the case and address problems or matters that are 

delaying the resolution of the dispute. Finally, the Committee 

recommends that the Court should schedule additional case 

management conferences when requested by the parties or warranted 

by the pace of the litigation. The Committee believes that the 

likelihood of a less costly and more expeditious resolution of a 

matter will be enhanced if the Court plays a more active role in 

the case beginning early in the litigation. 
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Regarding the timing of the Committee's proposed initial 

pretrial conference, Federal Rule of Civil Procedure 16(b) 

currently provides that the court's scheduling order shall issue as 

soon as practicable but in no event more than 120 days after the 

filing of the complaint. A proposed amendment to Rule 16 (b) , 

scheduled to take effect December 1, 1993, absent congressional 

action, similarly provides that the order should be entered as soon 

as practicable but also provides that in any event the order shall 

be entered within 90 days after the appearance of the defendant and 

within 120 days after the complaint has been served on a defendant. 

Given these time constraints, the Committee recommends that the 

initial pretrial conference be scheduled within 90 days of the 

filing of the complaint if the rule is not changed and within 60 

days of the appearance of the defendant and within 90 days after 

the complaint is served if the rule is changed. 

It is the Committee's belief that with the exception of 

certain classes of cases, requiring the parties to confer, prior to 

the initial pretrial conference, as to the matters to be addressed 

in the scheduling order and issues relating to the litigation will· 

make the initial pretrial conference with the Court more 

meaningful. Specifically, the Committee believes that the parties 

should be required to 

a) discuss the nature and basis of their claims and in good 

faith try to identify the principal factual and legal 

issues in dispute; 
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b) 	 discuss the possibilities for a prompt settlement or 

resolution of the matter and whether the use of 

alternative dispute resolution processes might be helpful 

in that regard; 

c) 	 propose time tables and cut off dates for 

1) the joinder of other parties 

2) amendments to the pleadings and 

3) the filing of motions and any response thereto; 

d) 	 develop a discovery plan which specifically addresses the 

timing and form of discovery, whether discovery should be 

conducted in phases and/or be limited to or focused on 

certain issues I and where permissible whether any changes 

should be made in discovery procedures or sUbstantive 

limitations on discovery imposed by the Federal Rules of 

civil Procedure or Local Rules of the District; 

e) 	 arrive at a good faith estimate as to when the parties 

believe the case will be ready for trial; 

f) 	 address any other matters the Court, by Local Rule, 

determines should be addressed at this conference between 

the parties. 

Following this meeting of the parties, but in no event later 

than 5 days before the initial pretrial conference with the Court 

the committee recommends that the parties be required to prepare 

and submit to the Court a case management plan which addresses the 

matters set out in c) I d) I e) I and f) above and which also 

indicates whether the parties believe that the use of alternative 
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dispute resolution processes would be helpful in resolvinq the 

dispute. If counsel are unable to aqree in whole or in part on 

such a case manaqement plan, the committee recommends that counsel 

be required to certify to the Court that they have met and 

conferred with opposinq counsel reqardinq such a plan, and for the 

parties to indicate the matters on which they aqree, and their 

respective positions on those issues to which they cannot aqree. 

The types of cases which the Committee would except from the 

above required meetinq of the parties and case manaqement plan 

requirements as well as the recommended initial pretrial conference 

with the Court are all prisoner cases, student loan and veterans 

matters, land condemnation and foreclosure proceedinqs, social 

security matters, bankruptcy proceedinqs, forfeiture matters, any 

other matter in which a party is proceedinq pro se, and any matter 

exempted by Court order. The Committee does believe, however, that 

the Court should'have discretion to order the parties to confer, to 

prepare the case manaqement plan and to have the initial pretrial 

conference described above in any case the Court deems it 

appropriate to do so. 

The Committee further recommends that, as a qeneral rule, 

within ten days of the initial pretrial conference with the Court, 

the Court should enter a case schedulinq order addressinq the 

matters described in c), d), e), and f) above, specifically 

includinq the settinq of an estimated trial date. The Committee 
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believes that the Court should also address in its order whether it 

wishes the parties to pursue consideration of alternative dispute 

resolution processes and set a date for any intermediate case 

management conference, if warranted. 

Regarding any subsequent requests by the parties for changes 

or extensions in the deadlines or dates established by the Court in 

the scheduling order, the Committee believes that any such requests 

must be approved by the Court and that requests should not be 

granted simply because both parties consent to the request. The 

Committee believes that requests for changes or extensions should 

only be granted upon a showing of good cause. The Committee also 

considered and rejected a requirement specifically suggested by the 

Civil Justice Reform Act, see 28 U.S.C. 5473 (b) (3) "that all 

requests for extensions of deadlines for completion of discovery or 

for postponement of the trial be signed by the attorney and the 

party making the request." The Committee did not believe that 

conditions in the District warranted such a requirement. 

The Committee would note that its recommendation for the 

parties to confer, prior to the issuance of the case scheduling 

order, to prepare a case management plan parallels a specific 

suggestion in the Civil Justice Reform Act that the parties jointly 

present a discovery case management plan at the initial pretrial 

conference or explain the reasons for their failure to do so, see 

28 U.S.C. 5473 (b) (1). Also, the recommendation is in many respects 

analogous to a proposed change to Rule 26(f) of the Federal Rules 

of Civil Procedure, which change is scheduled to go into effect 
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December 1, 1993 absent congressional action. The proposed change 

requires the parties to confer as soon as practicable or in any 

event at least 14 days before a scheduling conference is held or 

scheduling order is due under Rule 16 (b) and to, among other 

things, develop a discovery plan and discuss the nature and basis 

of their claims and possibilities of a prompt settlement. The 

Committee's recommendation differs, however, from what is required 

by the proposed ~ 26(f) since the Committee does not recommend 

that the meeting between the parties be for the purpose of making 

or arranging for the disclosures mandated by proposed Rule 

26(a)(1). As is discussed in more detail infra, the Committee 

recommends that the District opt out of the automatic required 

disclosure provisions of proposed Bl.ll.§. 26 (a) (1), if this Rule 

change goes into effect. 

The Committee recognizes that recommending that the Court play 

a more active role in case management beginning early in the 

litigation may not be realistic, particularly given the demands 

placed on the Court by the District's criminal docket. However, 

the Committee believes if the Court is able to take a more active 

role through an initial pretrial and intermediate case management 

conference, as well as at other times when warranted, that civil 

cases are likely to be disposed of in a more expeditious and less 

costly fashion. In this regard, the Committee would note that the 

civil Justice Reform Act specifically requests that Districts, in 

formulating their expense and delay reduction plans, consider 

increased early and ongoing control of pretrial process through the 
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involvement of a judicial officer, see 28 U.S.C. 5473 (a) (2). 

Further, the committee believes that under some circumstances, it 

may well be appropriate for magistrate judges to conduct the 

pretrial conferences recommended above, see Local Rule 24 

(J) (2) (b) (2). Some members of the Committee, however, believe that 

if magistrate judges do conduct these conferences, their benefit 

will be lessened since the "educational" process furthered by 

involving the Court early in litigation would by definition not 

occur if it is a magistrate judge who conducts the pretrial 

conferences suggested. 

Prompt Rulings on Motions 

The failure of the Court to rule promptly on pending motions 

was the most frequent complaint of those responding to the 

Committee survey. Clearly, the failure to rule on motions, 

particularly dispositive motions, may impact on a party's ability 

to comply with certain deadlines set out in the scheduling order 

and delays the time when the case will become ready for trial. 

Information presented to the Committee suggests that magistrate 

judges are rarely utilized to assist in the resolution of motions 

filed in civil cases other than cases which are automatically 

referred to the magistrate judges, e.g. prisoner, social security 

cases. In the section of this report entitled "utilization of 

Magistrate Judges," the Committee recommends that the Court 

consider referring more pretrial civil motions, both of a non

dispositive and dispositive nature to the magistrate judges. Doing 

so might result in a speedier ruling on these matters. 
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The committee also believes that there should be presumptive 

time periods within which motions should be ruled upon. For non

dispositive motions, the committee recommends that a ruling should 

be rendered within 60 days of the opposing party's response or 

within 15 days of oral argument if oral argument is granted. For 

dispositive motions, the committee believes that 120 days from the 

opposing party's response or 15 days from oral argument if granted 

is an appropriate presumptive time frame. It should be emphasized 

that the committee is not suggesting that it necessarily should 

take 60 or 120 days to rule on non-dispositive or dispositive 

motions, but only, as a general rule, that motions should be ruled 

upon within these time frames. 

The Committee also recommends that the Office of the Clerk 

monitor the progress of motions to ensure that they are 

expeditiously resolved. Specifically, the Clerk should be 

responsible for notifying each District Judge, on a monthly basis 

of which motions are not being ruled upon within the presumptive 

time frames suggested above. A copy of this notice should also be 

sent to the Chief Judge. It should be emphasized, however, that 

despite its recommendations that there be presumptive time frames 

for resolving civil pretrial motions, the Committee is not 

suggesting that the Court enter an order if it believes that it 

needs additional time to render a fair and reasoned decision on the 

motion. Finally, the Committee believes that Local Rule 6, Motion 

Practice, should be amended to reflect the recommendations set out 

above. 
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piscovery 

In general, the committee believes that the discovery rules 

and procedures presently utilized in the Northern District of 

Florida are sufficient to allow for the free exchange of documents 

and relevant information among and between the parties. It is 

recognized, however, that when abuses do occur or when disputes 

arise, the failure to promptly address and resolve them can be a 

source of considerable delay and expense to the parties. 

Hopefully, the recommendations set forth both above in the section 

dealing with the disposition of motions, and below, if implemented, 

will help speed the process and alleviate any expense and delay 

associated with problems in resolving discovery disputes. 

The Committee would note that there are some sUbstantial 

changes to the Federal Rules of civil Procedure relating to 

discovery which have been proposed and, absent congressional 

action, will take effect on December 1, 1993. The comments and 

recommendations below are based upon both the present discovery 

rules and practices and the proposed changes. 

consistent with Rule 16 (b) of the Federal Rules of civil 

Procedure, discovery procedures, limitations and timetables are 

presently set out by the Court in the case scheduling order. The 

Committee has recommend that the parties be required to confer and 

assist in establishing a discovery plan to be set forth in that 

order, following an initial pretrial conference, see discussion 

·supra. The committee encourages the parties and the Court to 

consider making use of "phased" discovery, where warranted, 
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allowing a limited first round of discovery to frame the issues and 

then a "follow-up" round to narrow those issues. 

There is a proposed BY.l.§l of the Federal Rules of civil 

Procedure, BYl§ 26(a) (1) which would place upon the parties a duty 

to disclose without a formal discovery request generally within 

(10) days of the parties discovery planning meeting, certain "core 

information" about their case or defense. The information required 

to be disclosed would include the names and addresses of all 

individuals likely to have discoverable information relevant to 

disputed facts and the subject of that information; a list or 

description of all documents relevant to the disputed facts alleged 

in the pleadings; a computation of damages, including documents 

supporting such computation; and any insurance agreements. The 

proposed rule provides that it will not apply if, by stipulation, 

court order or by Local Rule, it is determined that it should not 

be applicable. 

The Committee believes this proposed change to be impractical, 

and believes it could create more, rather than less, expense for 

the parties in a significant number of cases and also could further 

delay the resolution of disputes. The committee believes that the 

proposed rule may well lead to satellite litigation concerning 

whether certain information should have been disclosed and will 

place lawyers in the difficult position, absent any request to do 

so, of having to disclos~ information which may be harmful to their 

clients. The Committee further believes that given current 

practices in the Northern District of Florida, such a mandated 
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early disclosure provision is unnecessary. The committee, 

therefore, recommends that the District opt-out from this rule 

should it take effect. 

There is also a proposed l§deral Rul§ of Civil Procedure, ~ 

26(a) (2), scheduled to take effect December 1, 1993 absent 

Congressional action, which sets forth in some detail the types of 

disclosures required when expert witnesses are to be used. Similar 

information is presently required to be disclosed in the Northern 

District pursuant to the Court·s standard Scheduling Order. The 

Committee believes the disclosures called for both in the proposed 

federal rule and in the District·s Scheduling Order are helpful in 

reducing costs and delay. The committee encourages the Court to 

continue to require specifically the disclosure of the names, 

backgrounds, opinions and bases for those opinions of all expert 

witnesses any party intends to use at trial. 

A third proposed rule change would require the parties to 

disclose the identity of witnesses and documents to be used at 

trial with the exception of materials which would be used solely 

for impeachment purposes, proposed Rule 26 (a) (3). This rule 

change would also require the parties to designate those witnesses 

whose testimony is expected to be presented by means of a 

deposition. The Committee has no objection to this proposed change 

and to the extent such disclosures are not currently required, the 

Committee recommends, that they be required in the District 

assuming the proposed rule does not take effect. 
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A fourth proposed rule change would allow the parties to 

depose any expert without the need for a court order, as is 

presently required, proposed BYl§ 26(b) (4) (A). While it the 

committee's understanding that such an order is generally pro fOrma 

in the District, the committee believes this rule change to be a 

good one, one which would save the cost and delay of seeking such 

an order, pro fOrma though it may be. The Committee thus 

recommends, whether this proposed change is accepted or not, that 

the Northern District consider the routine allowance of expert 

depositions without the need for a court order. This could be done 

either through Local Rule or by simply so ordering in the Court's 

standard Scheduling Order if the proposed rule does not go into 

effect. 

Also regarding expert witnesses, although the Committee 

recognizes that their use can be a major .source of expense in 

litigation, it does not believe that requiring the submission of 

the entire direct testimony of such witnesses prior to trial, as 

has been suggested in other District plans, would be either 

practical or necessarily result in a cost savings. The Committee 

would however recommend that the parties be encouraged to make use 

of videotape depositions of experts in lieu of live testimony. If 

the parties do so, the expense of expert travel and the costs 

accruing while experts are forced to wait to testify could be 

avoided. 
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Fifth, proposed rule changes would also call for certain 

limitations on the amount of discovery which is permitted. In 

particular, proposed ~ 30(a) (2) (A) would require leave of 

court if the proposed deposition under this rule or Rule 31 

(depositions upon written questions) would result in more than ten 

(10) depositions being taken by any party and proposed Rule 33(a) 

would preclude more than 25 written interrogatories, including 

subparts, being served upon a party by any other party, without 

leave of court. 

While the committee generally agrees that over-discovering a 

case is a potential source of abuse that can lead to greater 

expense and delay, and thus supports some limitations, the 

Committee believes that the present 50 interrogatory limitation on 

the number of interrogatories, which is the limitation in place in 

the Northern District of Florida, see Local Rule 7 (C), is more 

realistic than the 25 interrogatory limit set out in the proposed 

rule change. It also does not believe that a specific number 

limitation on depositions is necessary in this District. Given 

that proposed Rule 26(b) (2) allows a District by local rule to 

alter the limits in the proposed rules on the number of depositions 

and interrogatories, the Committee recommends that Local Rule 7 (C) 

remain in place and that an additional subsection be added to that 

rule, eliminating the deposition limitation of proposed Rule 30(a) 

(2) (A), if that proposed rule goes into effect. 
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Finally regarding discovery, to the extent not addressed above 

in the section dealing with the disposition of motions, the 

committee strongly urges that methods for the early and effective 

resolution of discovery disputes be implemented. In particular, 

the committee believes that the present rule in the District 

requiring the parties to confer and attempt to resolve their 

discovery disputes without judicial intervention is absolutely 

necessary. The required certification explaining all such attempts 

which must accompany motions relating to discovery is also useful. 

Secondly, the committee believes that the parties should be 

encouraged to explore and adopt nonjudicial methods of resolving 

discovery disputes. Such methods might include agreements to 

mediate or arbitrate such matters, utilizing law professors, 

retired judges or other disinterested individuals or, making use of 

a special master. In addition, as suggested earlier, the parties 

might agree to allow the magistrate judges to resolve discovery 

disputes. Finally, the committee also recommends greater 

utilization of the sanctions presently authorized in the Federal 

Rules of Civil Procedure when judicial involvement is required to 

resolve discovery disputes. 

Attorney's Fees 

The Committee reviewed and considered several suggestions and 

ideas in attempting to address ways in which the expense of 

attorneys' fees might be lessened and how the delays inherent in 

resolving attorneys' fees disputes might be avoided. 
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The Committee hopes that if the recommendations suggested 

previously and those that follow are implemented, the attorney's 

fees incurred by the parties will be lessened. That is, assuming 

greater cooperation between the parties, fewer contentious matters 

to be resolved and with less delay involved in getting those 

matters resolved, attorneys should spend less time on litigation 

and, consequently, should bill less. 

Regarding the amount of attorneys fees, the committee did 

consider but rejected such ideas as requiring attorneys to charge 

set rates or work on fixed schedules based upon the services to be 

performed. It was believed that such alternatives to an hourly 

billing system or a contingency fee arrangement might have 

antitrust implications and would otherwise prove to be problematic 

and unrealistic. 

There was also general recognition and approval by the' 

Committee of the current practice in the District of requiring a 

party who may seek a court award of attorney fees to file monthly 

summaries of time spent on a particular case, with the 

understanding that a failure to file such records during a given 

month would mean the inability to be compensated for work done 

during that period. This requirement is set forth in the standard 

Scheduling Order used in the District, and the Committee recommends 

its continued use. 
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The Committee noted, however, that neither the standard 

District scheduling order or any Local Rule addresses the question 

of the expense and delay associated with the resolution of 

attorneys' fee disputes both as to a party's entitlement to fees 

and the amount due. The committee notes that a proposed addition 

to Rule 54 of the Federal Rules of Civil Procedure, specifically 

sUbsection (d) (2) which will become effective December 1, 1993 

absent congressional action, would for the first time address 

attorneys' fees process questions. In part, the proposed rule 

authorizes Courts to address the question of liability for fees 

before dealing with the issue of appropriate rates and hours. The 

Committee believes this approach is a sound one since the often 

significant expense of securing experts to offer opinions on 

appropriate rates and hours might be avoided in cases where the 

Court determines there is no entitlement to fees. 

In addition, the proposed rule authorizes the Courts, by Local 

Rule, to establish methods and procedures which could alleviate the 

need for costly evidentiary hearings which some believe are 

becoming more prevalent in attorneys' fees disputes. It is the 

Committee's belief that after the cUlmination of the litigation, 

attorneys' fees questions should not give rise to any additional 

significant protracted litigation. The Committee therefore, 

recommends that the Court consider a local rule setting parameters 

on the type and amount of discovery which would be allowed on 

attorneys' fees issues, reasonable limitations on, or even the 

disallowance of the use of experts in such matters, reasonable 
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limitations on or even the disallowance of live testimony in the 

resolution of such questions, the referral of attorneys fees 

applications to special masters or magistrate judges and any other 

alternatives which might reduce the time and expense involved in 

concluding this final aspect of the litigation. 

Finally, the Committee would note that the proposed addition 

to the attorneys' fee rule calls for any motion seeking fees to be 

filed within 14 days after entry of judgment, unless otherwise 

provided by statute or order of the Court. The Committee suggests 

that this time period is not sufficient. Presently, Local Rule 6 

(F) allows motions to tax costs to be filed within 30 days after 

termination of the action or proceeding. The Committee believes 

this to be a more realistic time frame, and suggests that the 

relevant Local Rule be amended to allow 30 days for the filing of 

both cost and attorneys' fee entitlement motions. 

Establishing Trial Dates 

The Committee believes that the setting of "firm" trial dates 

early in the litigation could play a major role in reducing the 

costs and delay in civil litigation in the District. It is for 

this reason that it recommends that the parties, prior to an 

initial pretrial court conference, attempt in good faith to arrive 

at an estimated trial date, that this date be included in the 

parties case management plan, and that the Court include a trial 

date in its scheduling order. The Committee recognizes the 

difficulty of the Court setting "firm" trial dates early in the 

litigation, given the Court's criminal docket and the 
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constitutional and statutory priority afforded criminal cases. 

Nevertheless, the Committee believes that every effort should be 

made by the Court to set a "firm" trial date early in the 

litigation and that to the extent possible that the date be adhered 

to. In this regard, particularly at the time of any intermediate 

case management conference, the Committee believes that there is no 

reason why it could not be determined whether if what has been 

estimated to be a possible trial date could in fact become a "firm" 

trial date. The Committee believes strongly that the setting of a 

"firm" trial date, as early in the litigation as possible, is 

likely to encourage settlement, reduce the cost of litigation and 

lead to the expeditions resolution of civil disputes. 
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QTILIZAZIOB or IAGISTRATB JUDGB8 

Introduction 

The Northern District of Florida currently has two full-time 

magistrate judges, one based in Tallahassee and one based in 

Pensacola, and two part-time magistrate judges. The part-time 

magistrate judges are based in Gainesville and Panama city. The 

phrase "part-time magistrate judge" is somewhat misleading since in 

the District the part-time magistrate judges have been assigned 

specific functions and duties of a limited nature rather than being 

asked to perform a variety of judicial tasks for a set period of 

time per week. 

Given the pressures placed by the Northern District criminal 

docket on the District judges" the committee believed it important, 

particularly in the context of offering suggestions for reducing 

delay and costs in civil litigation, that it examine what 

magistrate judges are legally permitted to do and how they are 

currently being utilized in the District. Specifically, the 

committee sought to determine if any changes regarding the use of 

magistrate judges might be warranted, which changes might impact on 

the cost of civil litigation in the District as well as the time 

necessary to bring a matter to conclusion. 

The Authority of Magistrate Judges 

28 U.S.C. S 636 sets out the jurisdiction and power of 

magistrate judges. Rule 24 of the Local Rules of the Northern 
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District of Florida also defines the authority of the magistrate 

judges in a manner consistent with the above-referenced statutory 

provision. Basically, the relevant federal statutory provision and 

local rule provide that magistrate judges may not conduct civil 

jury or non-jury trials and enter a judqment in a case, absent the 

consent of the parties, 28 U.S.C. 5 636(c) (1), Rule 24 (E), Local 

Rules 2.f .trul Northern District of Florida. This prohibition 

significantly impacts on the role magistrate judges can be expected 

to play in reducing the costs and delay associated with civil 

litigation in the District. However, notwithstanding the above

described limitation, magistrate judges are legally authorized to 

perform significant judicial duties in civil cases. Specifically, 

a federal district judge ~ designate a magistrate judge to hear 

and determine a variety of non-dispositive pre-trial matters, 

including discovery matters, see 28 U.S.C. 5 636(b) {1) (A) and Local 

Rule 24(C). Regarding the magistrate judge's resolution of such 

matters, a party may appeal the determination to the federal 

district judge assigned the case. The District Court shall then 

consider the appeal and shall set aside any portion of the 

magistrate judge's order found to be clearly erroneous or contrary 

to law, 28 u.s.c. 5 636(b) (1) (A) and Local Rule 27(A). In 

addition, a federal district judge may designate a magistrate judge 

to hear case dispositive motions, including motions to dismiss, 

motions for summary judqment, and other significant motions such as 

motions for temporary injunctive relief and motions to permit the 

maintenance of a class action, 28 U.S.C. 5 636(b) (1) (B), Local Rule 
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24 (D). The Court may also designate a magistrate judge to consider 

certain classes of cases, such as those initiated by prisoners, 28 

u.s.C. S636(b)(1)(B), Local ~ 24(F) (G) (I). Regarding 

designations to consider case dispositive and other significant 

motions as well as certain types of cases, the magistrate judge is 

to submit to the federal district judge proposed findings of fact 

and recommendations for disposition and is permitted to conduct 

whatever proceedings, including evidentiary hearings, that are 

necessary for the magistrate judge to reach conclusions. A party 

may then file, within ten (10) days after being served with a copy 

of the magistrate judge's findings of fact and recommendations for 

disposition, written objections to the magistrate judge's report, 

specifically identifying those portions to which he objects. The 

federal district judge is then required to make a de 
, 

novo 

determination of those portions of the report to which an objection 

has been made and may accept, reject, or modify in whole or in part 

the findings or recommendations of the magistrate judge. The Court 

may also, in resolving the matter, rely solely on the record 

developed by the magistrate judge, may recommit the matter to the 

magistrate judge for further proceedings or the District Court may 

take further action to develop the record before ruling, 28 U.S.C. 

S 636(b)(1)(C), Local RY!§ 27(B). 

In addition to the authority in civil cases to perform the 

duties described above, magistrate judges are also authorized to 

perform a variety of duties in federal criminal cases including, 

trying criminal misdemeanor cases with the consent of the parties, 
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conducting pre-trial release and preliminary hearings, processing 

criminal complaints, issuing appropriate warrants or summons, and 

issuing search warrants, 28 U.S.C. S 636 (a), Local ~ 24 (J) , 

25(B). A federal district judge may also designate a magistrate 

judge to hear a motion to dismiss or quash an indictment or 

information, or a motion to suppress evidence in a criminal case, 

28 U.S.C. S 636(b) (1) (B), Local RYl§ 24 (D)(l)(h) (i). If the court 

does so, the process to be followed is identical to what is 

utilized when the court designates a magistrate judge to consider 

a dispositive motion in a civil case. 

Subject to the time constraints imposed by the magistrate 

judge's role in assisting in handling the District's criminal 

docket, the likelihood of magistrate judges playing a significant 

role in civil litigation in the District is dependent on the 

willingness of the parties to -consent to the use of magistrate 

judges and the court's willingness to refer significant matters to 

them. 

Utilization of Kagistrate Judges In The District 

At the present time, the workload of the two full-time 

magistrate judges consists primarily of handling cases initiated by 

prisoners, criminal misdemeanor cases, and cases involving non

criminal petty offenses which occur on federal property within the 

District, e.g., military bases, national forests. By local rule, 

all misdemeanor cases and prisoner cases, including applications 

for post-conviction relief and petitions challenging conditions of 
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confinement, are automatically assigned to the full-time magistrate 

judges, Local Bll.l& 25(8) (C). Information obtained by the committee 

suggests that the number of cases in which the parties consent to 

the authority of the magistrate judge to enter a judgment in a case 

is not significant and that, with the exception of the prisoner 

cases and some administrative law matters, e.g., Social Security, 

the federal district judges are not referring civil matters to the 

magistrate judges with any degree of frequency. This is true both 

as to non-dispositive civil matters as well as other matters that 

the magistrate judge may be designated to hear, subject to the 

requirement that the magistrate judge submit a report containing 

proposed findings of fact and recommendations for disposition. 

It is clear that the number of prisoner cases, criminal 

misdemeanor, and non-criminal petty offenses filed in the District 

makes it unlikely that the full-time magistrate judges will have 

the ability to spend a significant amount of time on other civil 

matters if the matters they are currently handling are to receive 

the attention they presently receive. For the statistical year 

1992, 654 prisoner petitions were filed in District.~ As of July 

31, 1993, the two full-time magistrate judges had pending 433 and 

368 prisoner cases, respectivelY.~ Their ability to resolve these 

cases in an orderly and expeditious fashion is further complicated 

by the fact that in the vast majority of cases the prisoner is not 

See appendix D. 
~ See appendix L, Summary of Criminal Cases Filed, 

Terminated and Pending in the Norther District of Florida, July 31, 
1993. 
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represented by counsel. Regarding criminal misdemeanor cases, it 

is estimated that 10-15 cases per month, District-wide, are 

referred to the full-time magistrate judges. Finally, figures 

indicate that approximately 1,000 non-criminal petty offense cases 

in the District are disposed of. by the magistrate judges each year. 

Conclusions and Recommendations 

Given the demands on magistrate judges by the Northern 

District criminal misdemeanor and non-criminal petty offense 

docket, and by prisoner cases, it may well be that any suggestions 

to encourage the parties to consent to the authority of the 

magistrate judge to enter a judgment in other civil cases as well 

to encourage the federal district judges to refer additional civil 

. matters to the magistrate judges,' of both a non-dispositive and 

dispositive nature, may not be practical. This is the case since 

the increased use of magistrate judges in other civil cases will by 

definition impact on the magistrate judges' ability to handle the 

cases which currently make up the bulk of their workload. Although 

the committee recognizes that the determination of the number of 

magistrate judges to be assigned to a District is a complex one, 

see 28 U.S.C. S633, it believes that the nature of the Northern 

District docket justifies another full time magistrate judge and 

recommends that the court seek one. Ideally, the committee 

believes that there should be one full time magistrate judge for 

each federal trial court judge in the District. In addition, the 

committee has two suggestions regarding the prisoner and non-petty 

criminal offense docket of the magistrate judges. First, to the 
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extent that the vast majority of the prisoner cases are filed pro 

se, this impacts on the ability of the magistrate judges to deal 

with these cases in an orderly and expeditious fashion. To address 

this problem, the committee recommends that the Chief Judge appoint 

a prisoner pro bono counsel committee which would be charged with 

recommending to the Court, within a reasonable time, a pro bono 

plan which would be designed to identify counsel who would be 

willing to handle, on a pro bono basis, prisoner cases which have 

been found, after an initial screening, to contain allegations 

sufficient to warrant the assignment of counsel. Given the recent 

adoption by the Florida Supreme Court of a voluntary pro bono plan 

for members of the Florida Bar, the committee believes it is 

particularly appropriate for the Court to consider at this time, 

the establishment of a prisoner pro bono counsel plan. Second, the 

committee . believes that it should not be necessary for the 

magistrate judges to preside in many of the non-criminal petty 

offense and perhaps some of the criminal misdemeanor matters they 

are currently handling, particularly those involving offenses 

occurring on military installations and other federal properties 

within the District. It therefore recommends that those charged 

with prosecuting such offenses, i.e. the office of the u.S. 

Attorney, determine through discussions with state and military 

authorities whether some of these matters could be resolved without 

involving the jurisdiction of the magistrate judges. 

Assuming the assignment of an additional magistrate judge to 

the District or successful actions to reduce the demands on 
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magistrate judges resulting from the Districts criminal 

misdemeanor, non-criminal petty offense, and prisoner case docket, 

the question arises of how magistrate judges might become more 

involved in the resolution of other civil cases. In addition, even 

in the absence of additional magistrate resources or a reduction in 

the demands imposed by the current magistrate judge workload, 

increased use of magistrate judges in other civil matters may still 

be warranted when one considers the needs in those areas against 

the needs in the areas which currently comprise the bulk of the 

magistrate judge work load~ The committee recommends that the 

Court consider ways to increase the involvement of the magistrate 

judges in the resolution of civil cases, other than the prisoner 

and governmenta'l administrative cases, e.g., social security, 

veterans benefits, in which they are currently involved. 

Specifically, regarding the authority of magistrate judges to 

enter a judgment in a case if the parties consent, the committee 

recognizes that these may be strategic or tactical reasons in many 

cases which may make it unlikely that both parties will consent to 

the use of a magistrate judge. Nevertheless, the committee 

believes that the Court should not be hesitant to apprise the 

parties of the benefits of consenting to the use of a magistrate 

judge, particularly if the use of a magistrate judge would result 

in an earlier trial or final hearing date. In this regard, the 

committee recommends that during any court conference with the 

parties at which a trial or final hearing date is to be discussed 

and set that the magistrate judge be present and that the court 
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discuss with the parties what a likely trial or final hearing date 

will be if they consent to the use of a magistrate judge as 

contrasted with the Court. Although the committee recognizes that 

the Court must make clear to the parties that they are free to 

withhold consent without adverse sUbstantive consequences, see 28 

U.S. S636, (c) (2) Local ~ 26(B) (2), this should not preclude the 

Court from apprising the parties of the benefits of consenting to 

the authority of a magistrate judge to resolve their case. 

As to the district judges designating the magistrate judges to 

hear and determine certain non-dispositive civil pretrial matters 

and to hear and report on certain dispositive and other significant 

questions that arise in civil matters, the committee recognizes 

that some lawyers believe that such referrals, which by definition 

result in a division of authority in a case, can be counter

productive and may lead to an unnecessary duplication of work. 

Nevertheless, the committee recommends,particularly regarding the 

resolution of non-dispositive civil pretrial matters, such as 

discovery questions, that the Court consider increasing the number 

of such matters that they currently refer to magistrate judges. 

This is not to denigrate the importance of such issues, but only to 

suggest that their resolution by magistrate judges might help 

reduce the current delays in civil litigation. The committee would 

also note that to the extent more civil matters are referred to 

magistrate judges for their consideration, this may impact on the 

willingness of those who litigate in the Northern District to 

encourage their clients to consent to the authority of the 

magistrate judge to enter a judgment in cases, given the increased 

familiarity of members of the Northern District Bar with the 
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magistrate judge. The committee also recommends that the Court 

consider amending Local BlJ.l§ 6, Motion Practice so that when issues 

regarding non-dispositive matters are presented to the Court for 

resolution the parties would be required to indicate whether they 

have any objection to the question being referred to a magistrate 

judge and if they do whether they have any reasonable basis for 

believing that the matter could not be fairly and expeditiously 

resolved by a magistrate judge. Irrespective of the response of 

the parties, this would not mean that the Court had to refer the 

matter to the magistrate judge. Rather such a requirement would 

simply apprise the Court of the party's position regarding such a 

referral. The committee also recommends that the Court consider a 

similar requirement as to dispositive motions and other motions 

which if referred to the magistrate judge, would require the 

magistrate judge to submit to the court a report containing 

proposed findings of fact and recommendations for disposition. 

The committee recognizes that absent increased magistrate 

judges resources or a reduction in the demands imposed by the 

current magistrate judge workload, greater and increased 

involvement of the magistrate judges in "new" civil matters will 

necessarily impact on the way each currently handles their present 

duties. Ultimately , however, in determining whether greater 

magistrate judge involvement is warranted, the question becomes one 

of balancing competing concerns. The committee believes that, in 

some cases, increased involvement may be warranted, notwithstanding 

the impact it may have on other matters handled by the magistrate 

judges. 
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ALTERNATIVE DISPUTE RESOLUTION 


Introduction 


The Civil Justice Reform Act specifically requires the 

District Courts to consider the feasibility of incorporating 

alternative dispute resolution (APR) mechanisms in their delay and 

expense reduction plans. After considering the feasibility of 

doing so, the committee recommends that the Court adopt an APR 

program consisting of early neutral evaluation (ENE) and mediation. 

This is not to suggest that other APR mechanisms, such as 

arbitration, summary jury trials, and mini trials should not be 

encouraged when appropriate, particularly if proposed by the 

litigants. However, the committee believes that ENE and mediation 

are best suited to meet the needs of the District. 

Both ENE and mediation are expressly contemplated by the Civil 

Justice Reform Act. 28 U.S.C. S473(b) (4) directs each Court to 

consider adopting "a neutral evaluation program for the 

presentation of the legal and factual basis of a case to a neutral 

court representative selected by the court at a non-binding 

conference conducted early in the litigation," while 28 U.S.C. 

S473(a) (6) expressly suggests that District Courts consider 

utilizing mediation. 

It is the Committee's belief that the ENE and mediation ADR 

processes will work hand in hand. ENE will give the parties an 

opportunity to obtain a realistic appraisal of the merits of their 

case from an experienced and respected member of the Bar early in 

47 




the litigation. Hopefully, such appraisals will enhance the 

prospect of an early settlement. It will also give the parties the 

opportunity to obtain from the evaluator suggestions for how best 

to resolve differences and to minimize costs and delays in 

resolving the matter. To the extent the litigation moves forward, 

mediation will provide a further opportunity to settle the case, 

obviating the need for a trial. At a minimum, mediation may be 

helpful in narrowing the issues, thus reducing the judicial 

resources that will need to be allocated to the matter. 

ENE differs from mediation in that its focus is on providing 

the parties with an objective appraisal of the merits of the case, 

on offering suggestions for how best to resolve differences, and on 

how best to minimize costs and delay in resolving the dispute. It 

contemplates each party presenting their case in a summary fashion 

to an experienced, respected member of the bar who is familiar with 

the type of litigation in Which the parties are engaged. It is not 

intended to be a lengthy or time consuming process. The primary 

focus in mediation, on the other hand, is settlement. The goal of 

the mediator is to facilitate a mutually acceptable and voluntary 

agreement between the parties. strictly speaking, the mediator 

should avoid evaluating the case. Rather, the mediator's task is 

to help identify issues, foster joint problem solving, and to 

explore with the parties settlement alternatives. 

The committee believes that an ENE and mediation program 

should meet with the approval of the members of the Northern 

District Bar. Although the idea of an ENE as proposed may be new 
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to many lawyers, the committee has been told that it has met with 

success elsewhere. In addition, although many members of the Bar 

have not done so in concert with their adversary, it is likely that 

many lawyers have chosen to seek "early neutral evaluations" from 

other members of the Bar. The concept then should not prove 

foreign to them. Regarding mediation, it has become widely 

accepted in the state court system. As such, most lawyers are 

familiar with it. The availability of a number of certified, 

qualified mediators should also make it easier to implement a 

program that will prove acceptable. 

In recommending for the District the above-described ADR 

program, the committee sought to minimize the costs to the 

litigants and the Court. Compensation for early neutral evaluators 

and mediators are to be set by Court rule. The recommendations 

specifically include provisions to ensure that indigent parties are 

not precluded from using the ADR mechanisms suggested. Although 

the committee does recommend that the Court designate a District 

ADR administrator, it does not believe that the time commitment of 

the administrator should be substantial. Perhaps an employee in 

the office of the Clerk can perform this function. The committee 

does believe that a District ADR advisory committee consisting of 

members of the Northern District Bar and interested laypersons 

should be established to measure the effectiveness of the program 

and to offer suggestions for changes, when warranted. The 

committee's proposed rules for the recommended ADR program follow. 
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The Northern District of Florida 

Alternatiye Dispute Resolution Program 


Rule 	1: Definitions. 

A. Definitions 

1. 	 Alternative Dispute Resolution: A broad range of 
mechanisms and processes, supplementing the court 
adjudication process, which are designed to assist the 
parties to litigation in resolving differences. 

2. 	 Alternative Dispute Resolution Administrator: A person 
designated by the Chief Judge of the District with the 
authority and responsibility to administer and coordinate 
the programs described herein. The duties of the APR 
administrator shall include maintaining a list of 
qualified early neutral evaluators and mediators, 
reviewing complaints with the APR program or individual 
evaluators or mediators, and more generally monitoring 
and providing oversight to the APR programs described 
herein. 

3. 	 Alternative Dispute Resolution Advisory Coromittee: A 
committee, appointed by the Chief Judge of the District, 
consisting of members of the Northern District Bar and 
interested laypersons which committee is responsible for 
measuring the effectiveness of the District's APR program 
and for offering suggestions for change, when warranted. 

4. 	 Early Neutral Evaluation: A process occurring early in 
the litigation in which a neutral evaluator meets with 
the parties to offer an objective appraisal of the merits 
of the litigation. The evaluator should also offer 
suggestions as to how best to resolve differences and to 
minimize the costs and delay incident to resolving the 
matter. An ENE should be conducted in an informal manner 
and any appraisal or suggestions of the evaluator are 
confidential. 

5. 	 Early Neutral Evaluator.: A person with a recognized
expertise in a particular kind of litigation who provides 
the parties with an objective appraisal of the case and 
who offers suggestions for resolving differences and for 
minimizing the costs and delay incident to resolving the 
matter. 

6. 	 Mediation: Mediation provides an opportunity for the 
parties to reach agreement as to how best to resolve 
their dispute. It includes a supervised settlement 
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conference, presided over by a qualified neutral, 
designed to promote conciliation and the ultimate 
settlement of an action. It is an informal and non
adversarial process with the goal of assisting the 
parties in reaching a mutually acceptable and voluntary 
agreement. Decision making authority in mediation rests 
with the parties with the mediator's role being one of 
helping the parties resolve their differences. 

7. 	 Mediator: A person who assists the parties to litigation 
in reaching a mutually acceptable and voluntary 
resolution of their dispute. The mediator does not offer 
conclusions upon questions of law or fact or the outcome 
of a case, but rather fosters joint problem solving,
helps the parties analyze the issues separating them and 
assists the parties in exploring settlement alternatives. 

Rule 2: 	 Consideration of Alternative Dispute Resolution 
Mechanisms 

A. 	 Timing: Before the initial case management conference with 
the Court, counsel shall discuss with their client (s) and 
opposing counsel the appropriateness of utilizing one of the 
APR mechanisms described herein. At the initial case 
management conference, the parties shall advise the Court of 
the results of their discussions concerning ADR. At that 
time, and at subsequent conferences, if appropriate, the Court 
shall explore with the parties the possibility of utilizing 
one or more of the ADR mechanisms described herein. 

Rule 	3: Referral to Alternative Dispute Resolution 

A. 	 How Made: The Court may refer a case to APR on the agreement 
of the parties, upon motion of any party after having given
the opposing party an opportunity to respond, or on its own 
motion. The Court shall not act on its own motion without 
first giving the parties notice of its intent to refer the 
case to APR and an opportunity to respond. In the absence of 
a belief that another APR method is better suited to the case 
and the parties, the Court will respect any agreement by the 
parties as to an APR process or provider. The decision to 
refer a case to APR does not preclude the Court from 
suggesting or requiring other settlement initiatives, when 
warranted. 

Rule 	4: Early Neutral Evaluation 

A. 	 Purpose: The purpose of an early neutral' evaluation is to 
provide the parties with an opportunity to obtain, early in 
the case, an objective appraisal of the merits of the dispute 
from a respected, experienced member of the Bar who is 
familiar with the type of litigation which the dispute 
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involves. It also provides the parties with the opportunity 
to obtain from the evaluator suggestions for how best to 
resolve differences and to minimize costs and delay in 
resolving the matter. ENE also provides a cost effective way
for the parties to learn about an opponent's case, early in 
the litigation, in an informal but somewhat structured 
setting. 

B. 	 Eligible Cases: Any civil case may be referred to ENE. 

C. 	 Timing: A case may be referred for a neutral evaluation at 
any time but it is best to do so early in the litigation, 
prior to the commencement of formal discovery. 

D. 	 Early Neutral Eyaluator 

1. 	 Qualifications: The evaluator shall be a member in good
standing of a state Bar with significant experience in 
handling the type of litigation which the matter 
involves. Any attorney wishing to be an evaluator must 
agree to evaluate some cases for no fee if the 
proceedings involve an indigent party or parties. The 
parties may also, by agreement, select any person to be 
the evaluator in a specific case. 

2. 	 Evaluator List: Attorneys wishing to serve as neutral 
evaluators must submit to the District's ADR 
administrator a completed application form which contains 
a concise summary of the interested attorneys legal
experience, the subject area(s) in which the attorney 
believes he has a particular expertise and other 
information, to be determined by the ADR administrator, 
which the administrator believes will be useful in 
administrating the ENE program. The ADR administrator 
shall compile a list of those seeking to be early neutral 
evaluators, which list will be available to the public. 

3. 	 Selection: If a case has been referred to ENE, the 
parties must notify the ADR administrator no later than 
15 days after the date of the notice of referral whether 
they have selected a neutral evaluator. If the parties 
fail to notify the ADR administrator of their selection 
within that period, the ADR administrator will select an 
evaluator, with expertise in the subject area which the 
matter involves, from the list maintained by the 
administrator. 

4. 	 Neutrality Of The Evaluator: If at any time a party 
raises or the evaluator becomes aware of an issue with 
respect to the evaluators neutrality, the evaluator shall 
either step aside or disclose to the parties all facts 
relevant to the question of his neutrality. If after 
doing so, a party requests that the evaluator withdraw, 
the evaluator may do so or may elect to continue if the 
evaluator believes the party's concern about his 
neutrality is not well founded. If the evaluator elects 
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to continue over the objection of a party, the objecting 
party shall have the right to ask a magistrate judge to 
remove the evaluator. The evaluator shall be 
disqualified by the magistrate judge if the objecting 
party establishes that there is a reasonable basis to 
believe that the evaluator would not be neutral and 
impartial. If an evaluator is disqualified, the ADR 
administrator shall promptly designate a new evaluator, 
absent agreement of the parties on an evaluator. 

5. 	 Compensation: Absent an agreement by the parties to the 
contrary, an early neutral evaluator shall be compensated
for time and be reimbursed for any reasonable expenses
incurred at rates set in a standing order issued by the 
Chief Judge of the District. Other than this 
compensation, the evaluator shall not charge or accept in 
connection with the evaluation any fee or thing of value. 
Also, absent agreement of the parties to the contrary or 
order of the Court, the costs of the early neutral 
evaluation shall be paid equally by the parties. If the 
litigation is not resolved by settlement and the case is 
later concluded at trial, the prevailing party, upon
motion, may recover as costs in the matter monies paid 
for the early neutral evaluation. Indigent parties will 
not be denied access to an ENE because of their indigence 
and indigent parties will not be responsible for a 
portion of the fees and expenses of the early neutral 
evaluation. If a party raises a question about whether 
the other party to the litigation is indigent, this 
question will be resolved by the ADR administrator. 

6. 	 Evaluators as Counsel in Other Case: Any attorney who 
serves as an evaluator, pursuant to these rules, shall 
not for that reason be disqualified from appearing and 
acting as counsel in any other cases pending in this 
court. 

E. Procedures: 

1. 	 Setting the Evaluation: After the evaluator has been 
selected, the evaluator shall promptly consult with the 
parties and after doing so shall send a written notice to 
them of the time and place of the evaluation. The ENE 
shall be held no later than 45 days from the date of the 
evaluator's designation. 
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2. 	 Attendance: The following persons must attend the 
evaluation conference: 

a) 	 All parties, or a representative of 

the party having full authority to 

settle the matter without further 

consultation. If a party is the 

United states, or an agency,

official, or employee thereof, or 

the state or other public agency, or 

an official or employee thereof, the 

party shall be deemed to appear at 

an evaluation conference if a 

representative with full authority 

to act in good faith on behalf of 

the party is present; 


b) 	 counsel for each party with full 

authority to negotiate a settlement 

on behalf of that party; 


c) 	 a representative of the insurance 

carrier having full authority to 

settle without further consultation, 

if a party is insured. The 

evaluator may waive the presence of 

the representative of the insurance 

carrier if the representative's

absence will not negatively impact 

on the evaluation. 


If a party fails to appear at a duly noticed evaluation 
without good cause, the judge to whom the case has been 
assigned upon motion, may impose sanctions, including an 
award of evaluator fees and other costs against the party 
failing to appear. 

3 • 	 Written Summary of the Case to be Provided to the 
Evaluator: Prior to the ENE, each party shall submit to 
the evaluator and the opposing party a written evaluative 
summary of the case of no more than 15 pages in length, 
together with any relevant documentation. The summary
shall succinctly describe the nature of the dispute and 
why the party believes he has a meritorious position. It 
shall also include any other information the party 
believes would be useful to the evaluator in preparing 
for the evaluation. The written evaluative summaries and 
documentation shall not be filed'with the court and shall 
not be made available to the court. The evaluator may 
also request that the parties provide additional 
information, prior to the ENE, which the evaluator 
believes would be useful. 
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4. 	 The ENE Conference: 

a) 	 The ENE conference will be informal, 
non-adversarial and confidential. 

b) 	 At the evaluation conference, each 
party, through counselor otherwise, 
will be permitted to make an oral 
presentation. The evaluation 
session is in part designed to 
promote communication and 
information sharing between the 
parties. The evaluator will have 
considerable discretion in 
structuring the conference. 

c) 	 The evaluator's assessment of the 
merits of the case, suggestions for 
resolving differences and for 
minimizing costs and delay will be 
purely advisory. They will not be 
communicated to the Court. The 
evaluator may offer his assessment 
and suggestions at the conference or 
may choose to do so, within a 
reasonable time, after its 
conclusion. 

d) 	 The Court will have no access to any 
of the written material supplied 
and/or used or oral statements made 
during the course of the evaluation 
conference. Any communicatio~s made 
in connection with or during the 
early evaluation conference may not 
be disclosed to anyone who is not 
involved in the litigation, nor may 
any such communication, unless 
otherwise discoverable or obtainable 
as a matter of federal law be used 
for any purpose, including 
impeachment, in the pending or any 
future proceeding. Absent the 
consent of the parties, no 
transcripts or record of the 
evaluation conference will be 
permitted. 
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Rule 	5: Mediation: 

A. 	 Pu:[pose: Mediation is an alternative dispute resolution 
process designed to facilitate the resolution of a dispute,
through the assistance of a neutral third party. It is an 
informal, non-adversarial process which is intended to 
supplement but not replace the adjudicative process. 

B. 	 Eligible Cases: Any civil case may be referred to mediation. 

C. 	 Timing: A case may be referred to mediation at any time 
deemed appropriate by the parties or the Court. 

D. 	 Effect on Other Proceedings: Referral to mediation shall not 
delay or stay other proceedings unless so ordered by the 
court. 

E. 	 Mediators: 

1. 	 Qualifications: Any person certified as a Circuit Court 
mediator pursuant to rules adopted by the Florida Supreme 
court, who remains in good standing as a circuit court 
mediator, is qualified to serve as a mediator in 
proceedings in the federal district courts for the 
Northern District of Florida. Any person wishing to 
serve as a mediator, however, must agree to mediate some 
cases for no fee if the proceedings involve an indigent 
party or parties. The parties may also, by agreement, 
select any person to be their mediator in a specific 
case. 

2. 	 Mediator List: Persons who have been certified as 
circuit court mediators pursuant to rules adopted by the 
Florida Supreme Court, who remain in good standing and 
who wish to serve as mediators in matters in the District 
Courts of the Northern District of Florida must submit to 
the District ADR administrator a completed application 
form on which the applicant indicates the date of their 
certification as circuit court mediators. They must also 
affirm they remain in good standing. The application
form will also require the disclosure of such other 
information that the ADR administrator believes will be 
useful in administering the District's mediation program.
The ADR administrator shall prepare and maintain a list 
of mediators consisting of those who seek to serve as 
mediators in the District courts of the Northern District 
and who are, given these rules, qualified to do so. This 
list shall be available to the public, upon request. 

3. 	 Selection: If a case has been referred to mediation, the 
parties must notify the ADR administrator no later than 
15 days after the date of the notice of referral if they 
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have selected a mediator by mutual agreement. If the 
parties fail to notify the ADR administrator within the 
above-referenced period that they have selected a 
mediator, the federal district judge to whom the case has 
been assigned shall select a mediator from the list 
maintained by the ADR administrator. 

4 • 	 Standards of Conduct: All mediators who mediate cases in 
the courts of the Northern District of Florida shall be 
governed by the Standards of Conduct approved by the 
Florida Supreme Court for certified mediators, see Part 
II, Standards of Professional Conduct, Rule 10.020 - Rule 
10.150, Florida Rules {Qr certified ~ Court-Appointed
Mediators. The Chief Judge of the Northern District of 
Florida shall have the authority and responsibility to 
discipline a mediator for a violation of these standards 
of conduct. 

5. 	 Disqualification of a Mediator: Any party may move the 
judge to whom the case has been assigned to enter an 
order disqualifying a mediator for bias or prejudice or 
for other good cause, including a violation of the 
Standards of Conduct. If the Court rules that a mediator 
is disqualified from hearing a case, an order shall be 
entered setting forth the name of a qualified replacement
either agreed to by the parties or selected by the court 
from the list maintained by the ADR administrator. 
Nothing in this rule shall preclude mediators from 
disqualifying themselves or refusing an assignment if a 
question is raised as to their bias or prejudice. 

6. 	 Compensation: Absent an agreement by the parties to the 
contrary, a mediator shall be compensated for time and be 
reimbursed for any reasonable expenses incurred at rates 
set in a standing order issued by the Chief Judge of the 
District. other than this compensation, the mediator 
shall not charge or accept in connection with the 
mediation of the case, any fee or thing of value. Also, 
absent agreement of the parties to the contrary or order 
of the Court, the costs of mediation shall be paid
equally by the parties. If litigation is not resolved by 
settlement and the case is later concluded at trial, the 
prevailing party, upon motion, may recover as costs in 
the matter monies paid for mediation. Indigent parties 
will not be denied access to mediation because of their 
indigence and indigent parties will not be responsible
for a portion of the fees and expenses of mediation. If 
a party raises a question about whether the other party 
to the litigation is indigent, this question will be 
resolved by the district judge assigned to the case. 
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7. 	 Mediators as Counsel in other Cases: Any attorney who is 
a certified mediator and who serves as a mediator 
pursuant to these rules shall not for that reason be 
disqualified from appearing and acting as counsel in any 
other case pending in this court. 

F. Procedures: 

1. 	 Setting the Hediation: After the mediator has been 
selected, he shall, after consulting with the parties, 
send each a written notice setting out the time and place 
of the mediation. The initial mediation conference shall 
be held no later than 45 days from the date of the 
mediators designation. 

2. 	 Attendance: The following persons must attend the 
mediation conference: 

a) 	 All parties, or a representative of 
the party, having full authority to 
settle the matter without further 
consultation. If a party is the 
united States, or an agency, 
official, or employee thereof, or 
the state or other public agency, or 
an official or employee thereof, the 
party shall be deemed to appear at a 
mediation conference if a 
representative with full authority 
to mediate in good faith. on behalf 
of the party and to recommend a 
settlement to the party is present; 

b) 	 counsel for each party with full 
authority to negotiate a settlement 
on behalf of that party; 

c) 	 a representative of the insurance 
carrier having full authority to 
settle without further consultation 
if a party is insured. The mediator 
may waive the presence of the 
representative of the insurance 
carrier if the representative's
absence will not impair the 
possibility of a settlement. 

If a party fails to appear at a duly noticed mediation 
without good cause, the judge to whom the case has been 
assigned upon motion, may impose sanctions, including an 
award of mediator fees and other costs against the party 
failing to appear. 
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3. 	 Proyiding written Materials to the Mediator: Prior to 
the mediation, each party should provide the mediator 
with whatever written materials the party believes will 
be helpful to the mediator in fostering a settlement. 
The mediator may also request that the parties provide 
any additional information which the mediator believes 
would be useful. 

4. 	 The Mediation Conference: 

a) 	 The mediation conference will be 

informal, non-adversarial and 

confidential. 


b) 	 At the commencement of the 

mediation, the mediator should 

inform the parties that the process 

is consensual in nature, that the 

mediator is an impartial 

facilitator, and that the mediator 

may not impose or force any 

settlement on the parties. 


c) 	 The mediator will have considerable 

discretion in structuring the 

mediation. A mediator shall not 

coerce or unfairly influence a party 

into a settlement agreement and 

shall not make SUbstantive decisions 

for any party to the mediation 

process. A mediator shall not 

intentionally or knowingly 

misrepresent material facts or 

circumstances in the course of 

conducting a mediation. A mediator 

shall not knowingly assist the 

parties in reaching an agreement 

which for reasons such as fraud, 

duress, over reaching, the absence 

of bargaining ability or 

unconscionability would be 

unenforceable. 


d) 	 A mediator shall preserve and 

maintain the confidentiality of all 

mediation proceedings except where 

required by federal law to disclose 

information. Mediation shall be 

regarded as a settlement proceeding 

and any communication related to the 

subject matter of the dispute made 

during the mediation by any 
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participant, mediator, or any other 
person present at the mediation 
shall be a confidential 
communication. No admission, 
representation, statement, or other 
confidential communication made in 
the course of setting up or 
conducting the mediation 
proceedings, not otherwise 
discoverable or obtainable as a 
matter of federal law, shall be 
admissible in any other proceeding. 
Absent the consent of the parties, 
no transcript or record of the 
mediation will be permitted. 

e) 	 Absent an extension from the court, 
mediation must be completed within 
45 days of the initial mediation 
conference. 

f) 	 Immediately upon conclusion of the 
mediation, the mediator shall file a 
mediation report with the district 
judge to whom the case has been 
assigned, with a copy to the 
District ADR administrator, 
indicating only whether the case 
settled, settled in part, or that 
the case did not settle. With the 
consent of the parties, the 
mediator's report may also identify 
any matters or issues which if 
completed or resolved would 
facilitate the possibility of a 
settlement. In the event the 
parties reach an agreement to settle 
the case, each lead counsel shall 
notify the court of that fact and 
promptly prepare and file the 
appropriate dismissal or settlement 
papers. 

Rule 	6: ADR Advisory Committee: 

A. 	 Appointment and Purpose: An advisory committee con
sisting of attorneys who are members of the Northern 
District Bar and interested laypersons shall be appointed 
by the Chief Judge of the District to monitor the use and 
success of the alternative dispute resolution program 
described herein and for offering changes in the program 
when warranted. 
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SUmmary of Conclusions and Recommendations 

A. ~ Management 

1. 	 with the exception of prisoner and certain administrative 
cases, the District's civil docket does not warrant 
systematic differential case management practices, p. 17. 

2. 	 civil cases could be disposed of in a more expeditious 
and less costly fashion if the Court took a more active 
role in the case management process, beginning early in 
the litigation. With certain types of cases excepted, 
there should be an initial pretrial conference where the 
Court meets with the parties prior to the issuance of its 
scheduling order. To assist in making that conference 
meaningful in the case management context, the parties 
should be required to confer prior to this conference to 
discuss the merits of the case, the chances of settlement 
and to be able to provide input to the Court regarding 
any matters to be addressed in the scheduling order. 
Where appropriate, there should be an intermediate case 
management conference conducted by the Court. and the 
Court should also schedule additional case management 
conferences when requested by the parties or warranted by 
the pace of litigation, p. 19-25. 

3. 	 There should be presumptive time periods within which 
motions should be ruled upon, p. 26. 

4. 	 The Office of the Clerk should monitor the progress of 
motions to ensure that they are expeditiously resolved, 
p. 26. 

5. 	 The parties and the Court should consider making use of 
"phased" discovery, where warranted, allowing a limited 
first round of discovery to frame the issues and then a 
"follow-up" round to narrow those issues, p. 27-28. 

6. 	 The District should opt-out of proposed Federal Rule of 
Civil Procedure 26(a) (1) should it become effective, 
p. 28-29. 

7. 	 The disclosures relating to expert witnesses required by 
the District's scheduling order and mandated by proposed 
Federal Rule of Civil Procedure 26(a) (2) are helpful in 
reducing costs and delay and should continue to be 
required, p. 29. 
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8. 	 The disclosures mandated by proposed Federal Rule of 
civil Procedure 26(a) (3) should be required in the 
District, assuminq the proposed rule does not take 
effect, p. 29. 

9. 	 As set out in proposed Federal Rule of Civil Procedure 
26(b)(4)(A), The Northern District should consider the 
routine allowance of expert depositions without the need 
for a court order, p. 30. 

10. 	 The parties should not be required to submit the entire 
direct testimony of expert witnesses prior to trial. The 
parties should be encouraged to make use of videotape 
depositions of experts in lieu of live testimony, p. 30. 

11. 	 The District should continue to have a 50 interrogatory 
limitation, notwithstanding proposed Rule of Civil 
Procedure 33 (a) which would preclude more than 25 written 
interrogatories, including subparts. Also, contrary to 
proposed Federal Rules of Civil Procedure, 30(a) (2) (A) 
and 31 leave of court should not be required if a 
proposed deposition would result in more than 10 
depositions, p. 31 

12. 	 Methods for the early and effective resolution of 
discovery disputes should be implemented, including 
encouraging the parties to explore and adopt nonjudicial
methods of resolving discovery disputes. There should be 
greater utilization of the sanctions presently authorized 
in the Federal Rules of Civil Procedure when judicial 
involvement is required to resolve discovery disputes, 
p. 32. 

13. 	 Suggested alternatives to an hourly billing system or a 
contingency fee arrangement, such as requiring attorneys 
to charge set rates or work on fixed schedules based upon 
the services to be performed, may have antitrust 
implications and would otherwise prove to be problematic
and unrealistic, p. 33. 

14. 	 The current practice in the District of requiring a party
who may seek a court award of attorney fees to file 
monthly summaries of time spent on a particular case, 
with the understanding that a failure to file such 
records would mean the inability to be compensated for 
work done during that period, should be continued, p. 33. 

15. 	 Consistent with proposed Federal Rule of Civil Procedure 
54 (d) (2), Courts should address the question of 
liability for fees before dealing with the issue of 
appropriate rates and hours, p. 34. 
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16. 	 The Court should consider a local rule setting parameters 
on the types and amount of discovery which would be 
allowed on attorneys' fees issues, reasonable limitations 
on, or even the disallowance of the use of experts in 
such matters, reasonable limitations on or even the 
disallowance of live testimony in the resolution of such 
questions, the referral of attorneys fees applications to 
special masters or magistrate judges and any other 
alternatives which might reduce the time and expense 
involved in concluding this final aspect of the 
litigation, p. 34 - 35. 

17. 	 Contrary to proposed Federal Rule of civil Procedure 
54 Cd), the Committee recommends that the parties be 
allowed 30 days, following the termination of the action 
or proceeding, for the filing of both cost and attorney's
fee entitlement motions, p. 35. 

18. 	 The setting of "firm" trial dates early in the litigation 
would play a major role in reducing the costs and delay 
in civil litigation in the District. The parties, prior 
to an initial pretrial conference, should attempt in good 
faith to arrive at an estimated trial date, this date 
should be included in the parties case management plan, 
and the Court should include a trial date in its 
scheduling order, p. 35, 36. 

B. 	 utilization of Magistrate Judges 

1. 	 The nature of the Northern District docket justifies an 
additional full time magistrate judge and the court 
should seek one. Ideally, there should be one full time 
magistrate judge for each federal trial judge in the 
District, p. 42. 

2. 	 The Chief Judge should appoint a prisoner pro bono 
counsel committee charged with recommending to the Court, 
within a reasonable time, a pro bono plan designed to 
identify counsel who would be willing to handle, on a pro 
bono basis, prisoner cases which have been found, after 
an initial screening, to contain allegations sufficient 
to warrant the assignment of counsel, p. 43. 

3. 	 The office of the U.S. Attorney should initiate 
discussions with state and military authorities to 
determine whether certain criminal misdemeanor and non
criminal petty offenses could be resolved without 
involving the jurisdiction of the magistrate judges, p. 
43. 
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4. 	 The Court should consider ways to increase the 
involvement of the magistrate judges in the resolution of 
civil cases, other than those in which they are currently
involved. The Court should not be hesitant to apprise
the parties of the benefits of consenting to the use of 
a magistrate judge, particularly if the use of a 
magistrate judge would result in an earlier trial or 
final hearing date. During any court conference with the 
parties at which a trial or final hearing date is to be 
discussed and set, the magistrate judge should be present 
and the court should discuss with the parties what a 
likely trial or final hearing date will be if they 
consent to the use of a magistrate judge as contrasted 
with the Court, p. 44, 45. 

5. 	 Particularly regarding the resolution of non-dispositive 
civil pretrial matters, such as discovery questions, the 
Court should consider increasing the number of such 
matters that they currently refer to magistrate judges, 
p. 45. 

6. 	 The Court should consider amending Local Rule 6, Motion 
Practice so that when issues regarding non-dispositive 
matters are presented to the Court for resolution the 
parties would be required to indicate whether they have 
any objection to the question being referred to a 
magistrate judge and if they do whether they have any 
reasonable basis for believing that the matter could not 
be fairly and expeditiously resolved by a magistrate 
judge. A similar practice should be required as to 
dispositive motions and other motions which if referred 
to the magistrate judge, would require the magistrate 
judge to submit to the court a report containing proposed 
findings of fact and recommendations for disposition, p. 
46. 

C. 	 Alternatiye Dispute Resolution 

1. 	 The Court should adopt an ADR program consisting of early
neutral evaluation and mediation. Proposed rules for the 
recommended ADR program are set out in detail in the 
report. Other ADR mechanisms should be encouraged when 
appropriate, particularly if proposed by the litigants, 
p. 47. 

2. 	 The Court should designate a District ADR administrator, 
p. 49. 

3. 	 A District ADR advisory committee consisting of members 
of the Northern District Bar and interested laypersons 
should be established to measure the effectiveness of the 
ADR program and to offer suggestions for changes, when 
warranted, p. 49. 
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U.S. DISTRICT CDURT -- JUDICIAL WORKLOAD PROFILE 
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Trials Completed 44 40 47 62 66 57 

Criminal 5.4 5.6 5.2 4.9 3.6 3.6From Felony
Filing to 
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From Issue to Trial 
(Civil Only) 19 23 19 15 20 15 

Number (and %) 45 103 91 66 40 33of Civil Cases 
Over 3 Years Old 3.0 7.9 7.8 6. 1 3.8 3. 1 
Avera~e Number 
of Fe ony
Defendants Filed 1.9 2.0 1.7 1.8 1.7 1.5 per Case 

Avg. Present for 
JurY Selection** 27.96 34.79 37.14 29.66 28.23 31 . 17 

Jurors Percent Not 
20.3 20.4Selected or 15.4 28.4 25.1 23.6 
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Civil 1551 45 118 666 101 161 ~ 128 11C 15 123 2 63 

Criminal* 247 - 9 3~ 11 12 39 52 ~ 30 3 1'1 28 . . ..* FlllOgs 10 the 
. .. . . ..Overall Workload Statistics section Include cnmmal transfers. While filings by nature of offense" do not. 

...See Page 167. 
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EXPLANATION OF PROFILES FOR 
UNITED STATES DISTRICT COURTS 
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• • securities cases 
• other actions under federal statutes; e.g., FOIA. RICO, and banking laws 

Chart 1 shows the percentage distribution among types of civil cases filed in your district for 
the past three years. 

Chart 1: Distribution of Case Filings, SY90-92 
Northern District of Florida 
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Chan 2 shows the trend of case filings over the past ten years for the Type I and Type II 
categories. Table 1 shows filing trends for the more detailed taxonomy of case types. • 

Chart 2: Filings By Broad Category, SY83~92 

Northern District ofFIorida 
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Table 1: FiJings by Case Types, SY83~92 

Northern District of Florida 

I 
YEAR 


83 84 85 86 87 88 89 90 91 92 


Asbestos 0 2 0 0 0 2 0 0 3 0 
Bankruptcy Matters 4 13 10 16 21 13 41 23 13 14 
Banks and Banking 0 1 0 1 1 1 0 0 2 6I 	 • 

Civil Rights 86 89 66 76 79 88 80 71 98 120 
Commerce: ICC Rates. etc. 0 1 1 0 0 3 1 2 1 0 
Contract 114 128 135 143 139 206 123 101 97 112 

I Copyright, Patent, Trademark 42 22 12 11 9 19 13 13 10 15 
ERISA 0 1 3 3 6 5 7 7 14 8 
Forfeiture and Penalty (excl. drug) 4 9 9 17 20 28 61 16 51 55 
Fraud, Truth in Lending 4 6 7 7 5 1 9 0 5 3

I Labor 12 13 22 15 12 20 6 12 8 12 
Land Condemnation, Foreclosure 47 91 III 118 97 202 49 94 97 143 
Personal Injury 85 94 85 103 69 76 83 94 76 91 
Prisoner 389 361 342 264 257 254 308 372 466 654

I RICO 0 0 0 0 2 1 1 7 2 1 

I 
Securities, Commodities 4 10 9 8 2 2 11 0 3 0 
Social Security 61 96 92 69 47 83 51 37 53 40 
Student Loan and Veteran's 92 189 307 252 174 189 182 102 78 105 
Tax 4 12 17 8 18 10 7 6 11 11 
All Other 70 80 137 92 81 87 82 93 124 143 
All Civil Cases 1018 1218 1365 1203 1039 1290 1115 1050 1212 1533 

I 

I 	

•
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• c. Burden. While total number of cases filed is an important figure, it does not provide 
much information about the work the cases will impose on the court. For this reason, the Judicial 
Conference uses a system of case weights based on measurements of judge time devoted to dif
ferent types of cases. Chart 3 employs the current case weights to show the approximate distri
bution of demands on judge time among the case types accounting for the past three years' fil
ings in this district. The chart does not reflect the demand placed on magistrate judges. 

Chart 3: Distribution of Weighted Civil Case Filings, SY90-92 
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United States District Courts - National Judicial Workload Profile 

OV 
WORK 
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ACTIONS 
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All DISTRICT COURTS 
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• 	 indicate that the court disposes of its cases faster than the average, and values above 12 indicate 
that the court disposes of its cases more slowly than the average. (1be calculation of these mea
sures is explained in Appendix B.) 

Note that these measures serve different purposes. Life expectancy is used to assess change 
in the trend of actual case lifespan; it is a timeliness measure, corrected for changes in the filing 
rate but not for changes in case mix. IAL is used for comparison among districts; it is corrected 
for changes in the case mix but not for changes in the filing rate. Charts 5 and 6 display calcula
tions we have made for this district using these measures. 

Cbart 5: Life Expectancy and Indexed Average 
Lifespan, All Civil Cases SY83-92 
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Cbart 6: Life Expectancy and Indexed Average 

Lifespan, Type II Civil Cases SY83-92 
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NDFl COURT STATISTICS - Except as otherwise noted, all figures were taken or derived from statistics maintained and published by the U.S. Department of Justice 
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CRIMINAL 
CASES 
TRIED BY 
JUDOE 

. OR JURY 

18.2% 

25.7% 

23.9% 

17.4% 

17.7% 

29.1% 

28.9% 

27.8% 

28.2% 

24.5% 

NA 

NA 

'IE! OF 
DEFENDNTS 
TRIED 
(JURY 
TRIALS) 

31.9% 
(30%) 

33% 
(27.8%) 

28.1% 
(26.6%) 

22.9% 
(20.4%) 

15% 
(13.9%) 

26.7% 
(23.3%) 

23.3% 
(20.7%) 

27.6% 
(25.6%) 

33% 
(29.9%) 

30% 
(27.6%) 

27.7% 
(26.8%) 

NA 

NA = Not Avallabl. NC = Not 
• • "CRIMINAL CASES" and "DEFENDANTS" ..f.r only to f.lony criminal c •••• and d.f.nd.nt. 
•• - Comput.d from monthly ..cord. malnt.d by the NDFL CI.rk'. Offlc. on .ach D"trict Judge and all vI.ldng Judg••• "Trial" I. a narro_r cat.gory that ·cont..t.d H••llnoa.· 

which Include. all tllal. plu. all healing. lincludlng ••ntanclng.' which a.. cont••ted and Involv. the p....ntatlon of .vldenc•• 
••• • FY. 85 end 81 w ... cho••n becau •• the totel houre for tho.. yeare mo.t clo••'y approximated the averag. total houre for FY 83-87 {the flv. y.are p..caedlng Imp!lmentaUon of the Ould.Hn..} and FY 89-93 
Ithe five y ••re followtng ImpI.mentationl. FY 88 wa. ommltted a. a tran.IUonal y.ar• 
•••• - Project.d on the ba.l. of t.n month••tatl.dee IOct 92 - Jul 931 
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NDFL COURT STATISTICS - Except as otherwise noted, all figures were taken or derived from statistics maintained and published by the U.S. Department of Justice 

FISCAL· 
YEAR .. 

.·.··1982·.···· 
1)\>····· 

li1984>\ 

If of OIST•. 
JUDGES. 
SITTING'·. 

.INOT INcL·. 
.. SENIOR.\ 
. STATUS! 

2.5 

3 

3 

3 

3 

3. 

3 

3 

CRIMINAL 
CASES 

. PftOCESSED 
PER JUDGE 

54.8 

35 

65.7 

78.7 

94 

66.3 

78.3 

75.7 

CRIMINAL 
DEFENDNTS 
PROCESSED 

. PER JUDGE 

108 

70.7 

111.7 

121 

150.7 

106 

125.7 

129 

CRIMINAL 
CASES 
TRIED PER 
JUDGE 

10 

9 

15.7 

13.7 

16.7 

19.3 

22.7 

21 

DEFENDNTS 
TRIED PER 
JUDGE 
(JURY 
TRIALS, 

DEFENDNTS 
PER CRIMINAL 
CASE 
AS FILED 

. (PROCESSED, 

34.4 12.12 
(32.4) (1.97) 

DEFENDNTS 
PER TRIAL 

3.44 

JUDGES' 
HOURS 
IN DIST. 
COURT 
TRIAL/OTHER 

. TOTAL" 

NA 

23.3 12.09 1 2.59 11138/433 
(19.7) (2.02) 1571 

31.3 11.47 12.0 11941/660 
(29.7' (1.70) 2601 

27.7 \1.54 12.02 12486/647 
(24.7' (1.54' 3133 

22.7 11.52 11.36 1 2250/674 
(21) (1.6' 2924 

28.3 11.52 11.47 12063/633 
(24.7' (1.6) 2969 

29.3 11.75 11.29 11899/619 
(26) (1.6' 2518 

35.7 11.87 1 1•70 1 25431670 
(33) (1.7' 3213 

l~irill13 1 
68 

. 
7 

1 
116 

1 
19 

. 
3 

1 ~:4~71 1 ~/:91 11.98 I~~~~/630 
3 70 139 18 41.7 1.95 2.31 2724/686 

(38.3) (1.98) 3410 

JUDGES'HOURSIN 
CONTESTED 
HEARINGS 
CRIM/CIV 
'lbCRIM/'lbCIV •• 

NC 

NC 

NC 

1409/1139 
55%145% *** 

NC 

NC 

NC 

NC 

NC 

1904/605 
76%124% *** 

4 57 108.3 NA 30 2.13 NA 2852/959 NC 
(29) (1.9) 3811 

i~~~ ••.••·1 NA 1NA INA 1NA 1NA 1NA 1NA 12515/700.................. ..••• 3215 **** 
NC 

NA .. NOt Avillabl. Ne .. Not 
* - "CRIMINAL CASES· and "DEFENDANTS· refar only to felony criminal c .... an* -Include. trial. and all h.arlng. \Including .entanclng., which are contestad and Involva the pres.ntatlon of evld.nce. 
•• • Computed from monthly record. malnted by the NDFL Clerk'. Office on each District Judge end all vI.ltlng Judges. "Trlel" Is a naFlOwer category thet "contested Hearings,' 
which Includes III trlale plus III hearings Iincluding eentenclnge' which ere contut.d and Involve the pree.nt.tlon of evld.nce. 
... - FYs 85 and 91 were choe.n bacaUlle the total houN for those yeaN moet cloealy epproxlmat.d the average total hoUN for FY 83·87 !the five yeaN prace.dlng Impllmentadon of the Quldellneeland FY 89·93 
Ithe five yeaN following Implementedonl. FY 88 Willi ommltted l1li a traneltlonal year• 
.... - Projected on the baele of ten montha etatletlce IOct 92 • Jul 931 
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• b. The demand on resources by criminal trials. Chan 10 shows the number of 
criminal trials and the percentage of all trials accounted for by criminal cases during the last six 
years. 

Chart 10: Number of Criminal Trials and Criminal Trials as a Percentage oj 
. Total Trials, SY81.I-9l.. 

Northern District of Florida 
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For more information on case load issues 

111is section was prepared by John Shapard of the Federal Judicial Center with assistance 
from David Cook and his staff in the Statistics Division of the Administrative Office of the U.S. 
Coutts. Questions and requests for additional information should be directed to Mr. Shapard at 
(FfS/202) 633-6326 or Mr. Cook at (FfS/202) 633-6094 . 

• 
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Another indicator of burden is the incidence of civil trials. Chart 4 shows the number of civil 
trials completed and the percentage of all trials accounted for by civil cases during the last six 
years. 

Chart 4: Number of Civil Trials and Civil Trials as a Percentage of Total 
. Trials, SY87-92 
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d. Time to disposition~ This section is intended to assist in assessments of "delay" in civil 
litigation in this district. We first look at conventional data on the pace of litigation and then 
suggest some alternative ways of examining data to estimate the time that will be required to 
dispose of newly filed cases. The MgmtRep table shows the median time from filing to 
disposition for civil cases and for felonies. Time from joinder of issue to trial is also reported for 
civil cases that reached trial. These data are commonly used to assess the dispatch with which 
cases have moved through a court in the past. When enough years are shown and the data for 
those years are looked at collectively, reasonable assessments of a court's pace might be made. 

Data for a single year or two or three may not, however, provide a reliable predictor of the 
time that will be required for new cases to move from filing to termination. An obvious example 
of the problem arises in a year when a court terminates an unusually small portion of its oldest 
cases. Both average and median time to disposition in that year will show a decrease. The 
tempting conclusion is that the court is getting faster when the opposite is actually the case. 
Conversely, when a court succeeds in a major effort to clean up a backlog of difficult-to-move 
cases, the age of cases terminated in that year may suggest that the coun is losing ground rather 
than gaining. 

Since age of cases terminated in the most recent years is not a reliable predictor of next 
year's prospects, we offer other approaches believed to be more helpful. Life expectancy is a 
familiar way of answering the question; "How long is anewborn likely to live?" Life expectancy 
can be applied to anything that has an identifiable beginning and end. It is readily applied to 
cases fIled in courts. 

A second measure, Indexed Average Lifespan (IAL), permits comparison of the characteristic 
lifespan of this court's cases to that of all district courts over the past decade. The IAL is indexed 
at a value of 12 (in the same sense that the Consumer Price Index is indexed at 100) because the 
national average for time to disposition is about 12 months. A value of 12 thus represents an av
erage speed of case disposition, shown on the charts below as IAL Reference. Values below 12 
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15 THE UNITED STATBS DISTRICT COURT 
NORTHBRN DISTRICT OF rLORIDA 

PBNSACOLA DIVISION 

SCHEDULING ORDER 

Rule 1 of the Federal Rules of civil Procedure requires a 

"just, speedy, and inexpensive determination of every action." To 

accomplish that purpose, and in accordance with Rule l6(b) of the 

Federal Rules of civil procedure, it is ORDERED as follows: 

(1) piscovery periog. The parties are directed to conduct 

discovery so that the due date of any discovery requested shall not 

be later than The conduct of 

any discovery which would require a later due date shall be 

permitted only on order of the Court. No extension of time will be 

granted except for good cause and upon showing of diligence during 

the initial discovery period. [see Local Rule 9] The filing of 

motions SHALL NOT operate to toll or extend the discovery cut-off 

date set forth in this para9raph. 

B.nlued co. doekel. ________ 

[RWcc 58 .. 79(1) Il'aep or l2(bXl) .t. 5] i"RClU'J 


CopiOlIllAi.le4 to __- __________ 




(2) Alternatiye DilPOY,ry Plan and Di.90yery conterenge. In 

accordance with Rule 26 (f) of the Federal Rules of civil Procedure, 

the parties are directed to confer and submit a discovery plan to 

the court if the discovery period set out herein is deemed by the 

parties to be inadequate. In such event, the plan shall be filed 

within 40 days from the date of this order, and shall specifically 

. address the five numbered requirements of Rule 26 (f). Upon motion, 

a discovery conference will be scheduled. 

(3) l!jXRSU:t !~1:nefl!es. The identifioation of expert witnesses 

and their opinions is commonly the source of most pre-trial delay. 

In order to expedite the discovery process, and in addition to the 

reqUirements of Rule 26(b)(4)(A), eaoh party .ball submit to tbe 

oppoainq party at the earliest opportunity a list of all expert 

witnesses antioipated to testify at trial. The list shall also 

include the address and area of expertise of each expert witness. 

A copy of each expert's written opinion with supporting facts and 

grounds, or a written summary thereof l shall be attached to the 

list. Although no time deadline is set herein for the submission 

of this information, the parties are directed to do so sufficiently 

in advance of the discovery deadline set in paragraph (1) of this 

order that depositions may be scheduled and taken before the 

discovery period ends. Expert witnesses not timely identified as 

required herein, or whose expert opinions have been significantly 

modified or changed after discovery has ended, will normally not be 

permitted to testi.ty at trial. The parties are reminded that 

discovery depositions of experts expected to be called as witnesses 

at trial are SUbject to the provisions of Rule 26(b) (4) (A) (ii). 

(4) Interrogatori" and Beguests tor Admissions. The 

combined total interrogatories and requests for admissions from one 

party to another party shall not exceed t itty ( 50) in number, 

including subparts. [See Local Rule 7) 
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(5) BaDeaule of Pre-Trill .attera. In acoordance with Rule 

16(b), the following schedule shall apply to this case, unless 

excluded by Local Rule 29 or unless any party shall file ~n 

objection or request for a different schedule within 20 days from 

the date of this order, viz: 

(a) Joinder ot other parties and amendments of pl.eadings 

shall be accomplished by the service and filing Of the appropriate 

motions or pl.eadingG within the time required by the Federal Rules 

of civil Procedure of the Local Rules, except as noted below. 

(b) All motions and responses shall be served and filed 

within the time required by the Federal Rules of civil Procedure or 

the Local Rules. 

(c) For purposes of (a) and (b)1 above I if the rules and 

this order do not provide a time for the filing or service of the 

motions or pleadings, then such motions or pleadin95 shall. be 

served and filed within the period provided fQr the completion of 

discovery. 

(d) MotionG for swnmary judgment shal.l be filed as 

promptly as possible, but, unless otherwise permitted by court 

order, not later than 20 days after the close of discovery. The 

certificate required under Local Rule 6 (8) need not be filed 

regarding motions for summary judgment. 

(e) A motion for leave to brins in a third-party 

defendant under Rule 14 of the Federal Rules of Civil Procedure 

shal.l be made either within the period provided for the completion 

of discovery, or within three (3) months from the date of service 

of the moving party's answer to the complaint or reply to the 

counterclaim, whichever comes first; provided, however, that 

motions ot this nature may be granted after the expiration of such 

periOd in exceptional cases upon Ghowing of special circumstances 

and of the necessity for such relief in the interest ot justice and 

upon such terms and conditions as the Court deems fair and 

appropriate. Leave of Court shall not be required if the service 

of the third-party complaint is made within 10 days as provided by 

Rule 14(a) I Federal Rules of Civil Procedure, nor if made within lO 

3 




days under RUle 14(b), Federal Rules ot civil Procedure, and Local 

Rule 13 shall be construed accordingly. 

(t) Unless otherwise ordered by the court, no motions t.o 

compel discovery may be tiled atter the close of discovery. 

(9) Motions filed may be disposed of without hearing. 

[See Local Rule 6]. 
(h) It any party BO requests by motion, a scheduling 

conference or preliminary pre-trial conference will be held to 

address any Of the matters set out in Rule 16(a), (b), and (c), 

Federal Rules of Civil Procedure. 

(i) The parties are directed t.o inform the Court within 

4Q days from the date of this order if it appears that this case 

should be made subject to the Manual for Complex Litigation. 

(6) Attorneys' Dispoy,ry QbliqatiQna. The Rules ot civil 

procedure set out explicit time limits for responses to discovery 

requests. If an attorney cannot respond on time, he should'move 

for an extension ot time within which to do so, and consult with, 

or inform, opposing counsel, so that in the meantime no motion to 

compel a response will be filed. 

(7) Rule 37 Awards of MotiQP IXpenses. Since attorneys are 

expected to comply with the rules, the Court will ordinarily award 

counsel fees tor time spent in filing (and, if necessary, arguing) 

a motion to compel if such a motion is necessary to make the 

recalcitrant party respond, or for time spent in opposing (and, if 

necessary, arguin9) such a motion that is found to be unnecessary 

or without basis, and Rule J7 of the Federal Rules of Civil 

procedure will be strictly enforced. Certification of all 

discovery requests, responses, and obj ections is required under 

Rule 26(9), and violations thereof will be subject to sanctions. 

(8) a.solution 9t piscovery controvorsies. counsel should 

attempt to resolve discovery controversies without the Court I s 

intervention. The Court will entertain a motion with respect to 
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matters which remain in controver~y only if, after consultation and 

sincere attempts to resolve differences, counsel are unable to 

reach an accord. Any motion filed shall include certification that 

such attempts have been made, in accordance with Local Rule 6(5). 

Counsel's attention is also directed to the provisions of rule 

26(b) (1) and Rule 26(9) I Federal Rules ot civil Procedure,' (Over

Discovery and Counsel's Obligationsl, and Title 28, United states 

code, section 1927 [Counsel's Liability for Excessive Costs). 

(9) Attorney,- lees Reoord!_ In any proceeding in which any 

party is seeking attorney's tees trom the opposing party (to be 

awarded by the Court pursuant to any statute, contract, or law), 

the party seekinq such an award of attorney's fees shall: 

(a) Maintain a complete, separate, and accurate record 
of time (to the nearest 1/10 of an hour) devoted to the 
particular action, recorded contemporaneously with the 
time expended, for each attorney and each specific 
activity Ci.r..!L. not just "researchet or "conference") 
involved in the action and 

(b) File a summary of such time record with the Clerk of 
the court by the 15th day of each month during the 
pendency of the action, for work done during the 
preceding month. If the attorney wishes to file these 
records under seal, the attorney must, at the time of 
such filin9, place the records in a sealed envelope no 
larger than 8-1/2 by 11 inches. The attorney must also 
attach to the front of these sealed records a summary of 
the time records and serve a copy thereof on opposing 
parties or their counsel, which summary shall state the 
total ot: the hours represented by the sealed filing, 
LJL.., 

ItTOTAL ATTORNEY HOURS THIS FILING" 

"TOTAL NON-ATTORNEY HOURS THIS FILING" 

If the attorney does not place these time records in a 
sealed envelope, such records will remain unsealed in the 
tile. Attorney time records will not be placed in the 
general case action file but will be maintained in a 
separate folder in the Clerk's Office. Upon termination 
ot this case or the determination of attorney's fees, 
whichever occurs later, all sealed time records in this 
civil action will be destroyed. 
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(0) Ir claim is going to be made for services per~ormed 
by any person ~ a member ot the bar, a separate time 
record shall be maintained for each such individual and 
filed as speoified above, toqether with the hourly rate 
at which such person is actually reimbursed. 

(4) Time records for past work performed to date in this 
case shall be filed within thirty (30) days from receipt 
ot this order, or by the required filing date of the 
current month's time records, whichever is later. 

The purpose ot this requirement is to enable the Court to 

adequately perform its function in accordance with the standard 

enunciated in Blum y. stenson, 104 S. ct. 1541, 79 L. Ed. 2d 891 

(1984); Hen~l~y v, Eckerhart, 461 U.S. 424, 103 S.ct. 1933 (1983); 

Norman v. Housing Authority of city 0' MontgomerYI 836 F.2d 1292 

(11th cir. 1988); ~1D9 X, Mccor4, 707 F.2d 466 (11th Cir. 1983); 

and Johnson v. Georgia Highway Express, Inc' l 4S8 F.2d 714 (5th 

Cir. 1974). Failure to comply with these requirements will result 

in attorneys I fees being disallowed tor the required reporting 

period. 

(10) S\UlU!lary Judgment Motiopa. Any motion for summary 

judgment tiled pursuant to Rule 56 (or Rule 12(b) (6) which requires 

reference to matters outside the pleading} I Federal Rules of Civil 

Procedure, shall be accompanied by a separate, short and concise 

statement of the material facts as to which the moving pa.rty 

contends there is no genuine issue to be tried. Failure to submit 

such a statement constitutes grounds tor denial of the motion. 

The statement shall reference the appropriate deposition, 

affidavit, interrogatory, admission, or other source of the relied

upon material fact, by page, paragraph, number, or other detail 

SUfficient to permit the Court to readily locate and check the 

Bource. 

The party opposing a motion for summary judgment shall , in 

addition to other papers or matters permitted by the rules, file 

and serve a separate, short and concise statement of the material 

facts as to which it is contended that there exists a genuine issue 
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to be tried, in the format set forth above. 

All material facts sst torth.in the statement required to be 

served by the movinq party will be deemed to be admitted unless 

controverted by the statement required to be filed and served by 

the opposing party. 

(11) Am.ndment._ This order may be amended by the Court on 

its own motion or upon motion of any party. 

DONE AND ORDERED this day ot 

Roqer vin.oll 

United states District Judq_ 
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SUMMARY 

"-i' 
DISTRICT OF FLORIDA NORTHERN 
JULY 1, 1993 THROUGH JULY 31, 1993 
OF CIVIL CASES FILED, TERMINATED, AND PENDING 

PAGE 14 

JUDGE NAME TOTAL 
SOCIAL 
SEC 

PRISONER 
CIVIL 
RIGHTS OTHER 

OTHER 
CIVIL 
RIGHTS 

VA I 
STUDNT 
LOAN 

OTHER 
CONT. 

PROPTY 
RIGHTS 

REAL 
PROP. 

PER 
INJURY 

PER 
PROP. 

BK 
APP. 

TAX 
SUITS 

LABOR 
SUITS 

ALL 
OTHER 

STAFFORD, WM H., JR. 
FILINGS 
TERMINATIONS 
PENDING 

39 
30 

364 

24 
12

OM 
6 

13 
50D 

1 
1 

45 3 
1 

14 
2 
6 

2 
1 

15 

3 

6 7 

3 

24 

PA~, MAURICE M. 
_ILlNGS 

'ERMINATIONS 
PENDING 

30 
13 

467 

12 
7 

4 055 
5 
2 

410 

2 
2 

75 4 
1 

15 
1 
4 13 

8 

46 3 3 16 

3 

84 

VINSON, C. ROGER 
FI LI NGS 
TERM INA TI ONS 

. PENDING 

28 
67 

312 

10 
5 

dO 

5 
1 
!~ 

2 
5 

45 

5 
3 

37 

5 
50 
34 2 8 

1 
2 

19 

ARNOW, WINSTON E. 
FI LINGS 
TERMINATIONS 
PENDING 

32 
25 

308 

7 
3 

58 

7 

<JI~ 
8 
4 

6Z> 
1 
9 2 

10 
9 

60 

NOVOTN'!', SUSAN 
FILINGS 
TERM INAT IONS 
PENDING 

2 
1~ 2 

1 
a ~ 3 

SHERRILL, WILLIAM C. 
_ILlNGS 

ERMINATIONS 
~ENDING 

JR. 

7 CD 2 

COLLIER, LACE'!' A. 
FILINGS 
TERMINATIONS 
PENDING 

20 
69 

174 -
1 

GJ( h 

4 
7 

36 

4 
4 

32 3 
1 
3 

8 
54 
38 5 2 

2 
1 8 

3 

29 

TOTAL DIST. FILINGS 
TOTAL DIST. TERMS 
TOTAL DIST. PENDING 

149 
206 

1,650 

7 
4 

66 

53 
34 

562 

24 
20 

249 

9 
16 

203 16 

9 
9 

100 
1 
9 

10 
12 
83 

23 
105 
135 l' 

3 

11 
2 
5 39 

10 
2 

161 

, 


