
ROBERT D. DENNIS 
CLERK 

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF OKLAHOMA 
OFFICE OF THE CLERK 

OKLAHOMA CITY, OKLAHOMA 73102 
(405)231-4792 • FTS 736-4792 

April 26, 1991 

Mr. Abel Mattos, Chief 
Programs Branch 
Court Administration Division 
Administrative Office of the 

United states Courts 
Washington, D.C. 20544 

Dear Mr. Mattos: 

Pursuant to our telephone conversation, please find enclosed 
a copy of our court's report to the Advisory Group which has been 
mailed to all members. The first meeting of the Advisory Group is 
scheduled for May 7, 1991. We will keep you informed of further 
developments. 

RDD/cm 
Ene. 

Sincerely, __ -----

Robert D. Dennis 
Court Clerk 
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DOCKETED 
IN mE UNITED STATES DImucr COURT FOrT lED 

WESTERN DISTRlcr OF OKlAHOMA ... 

IN THE MATrER OF MISCEllANEOUS 

ORDERS OF THE COURT, 

) 
) 
) 

APR 17 1991 

-.I.'i. DIST. COURT. WESTERN DIST. OF OKLA. 
~V ~ .OEPUTY 

MISC. NO. 22 

REVISED ADMINISTRATIVE ORDER 

This court's Administrative Order of February 4, 1991, appointing the court's Civil 

Justice Refonn Act Advisory Group, is hereby revised as follows: 

Four Year Tenn 

Peter B. Bradford 
Judy Hamilton Morse 
Emmanuel Edem 
Glen D. Huff 

Ex omc:io, Don-voting members: 

Ralph G. Thompson, Chief Judge 

Three Year Tenn 

Sue Wycoff 
Stephen P. Friot 
Garvin A. Isaacs 
Michael McGuire 

Two Year Tenn 

Roy J. Davis 
Anthony M. Massad 
Steven A. Novick 
James G. Harlow 

Lee R. West, U. S. District Judge 
David L. Russel4 U. S. District Judge 
Wayne E. Alley, U. S. District Judge 
Layn R. Phillips, U. S. District Judge 
Robin L. Cauthron, U. S. District Judge 

Ronald L. Howland, U. S. Magistrate Judge 
Pat Irwin., U. S. Magistrate Judge 
Doyle W. Argo, U. S. Magistrate Judge 

~ / Z day of ~ 1991. 

(d:.4~~ 
IT IS SO ORDERED this 

CHIEF JUDGE 



2l\ulpq ~. 'Q[qompsOTI 
Ol"id :lJullge 

Timothy D. Leonard, Esq. 
U. S. Attorney 
4434 U. S. Courthouse 
Oklahoma City, OK 

~nitea ~Ut±e$ ~i$trid OJouri 

~ el.'iiern ~ istrid of @kIllqomll 

~l1iteo ~tute!l aIourtqous£ 

ZUU ~.~. 4tlj ~treet 

@klaqomu aIitg, ~klaqomu 73102 

February 4, 1991 

'a:elep"one 
405-231-5153 

~[,s 730-5153 

Re: Civil Justice Reform Act Advisory Group 

Dear Tim: 

Sincere thanks for accepting an appointment to the Civil Justice Reform Act 
Advisory Group for the court. 

The advisory group is a clearly outstanding one. Not only does it consist of 
distinguished and knowledgeable individuals, it is also balanced and representative of the 
categories of parties and cases coming before the court. Other members are: 

Peter B. Bradford 
Roy J. Davis 
Emmanuel E. Edem 
Judy Hamilton Morse 
Glen D. Huff 
Sue ¥iycoff 
Michael G. McGuire 
Stephen P. Friot 
Garvin A. Isaacs 
Steven A. Novick 
Anthony M. Massad 
James G. Harlow, Chairman of the Board and CEO of 
Oklahoma Gas and Electric Company ~ our non~lawyer 
member. 
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Non-voting members are Judges Thompson, West, Russell, Alley and Phillips and 
U. S. Magistrate Judges Howland, Cauthron and Argo. Clerk of Court Robert D. Dennis, 
Deputy Clerk of Court Grant Price and law clerk Ann Marshall will assist the group in 
supporting roles. 

The purpose of the advisory group is to advise the court in its design of a revised 
plan for the management of civil litigation, the goal of which is to reduce both time and 
expense of civil litigation in the U. S. District Court. Our court is, and has been for 
several years, sixth in the nation in the prompt disposition of such cases. This was true 
even when we had the heaviest case load in the entire nation. This may be why we were 
selected as a pilot court for the development of such a litigation plan. From our work, 
and that of nine other pilot courts, a model plan for the federal courts of the nation win 
be developed. So, our work is important, not only for our own jurisdiction, but as it may 
influence the way civil cases are eventually managed by all federal district courts. 

As we proceed with this project your frank and critical guidance will be greatly 
appreciated. In turn, I promise to make every effort to conserve your time and to 
proceed as efficiently as possible. At this time, the clerk is marshaIIing data that will be 
helpful in our efforts to analyze the demands of various types of litigation, identify 
common causes of costs and delay in litigation and other practices affecting them. Also, 
we will prepare a report on how the court has addressed these matters to date. You will 
be contacted again and furnished these and other materials that will help explain our task 
in greater detail and prepare you for the advisory role that is forthcoming. 

Thanks again and very best regards. 

RGT/sh 
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April 15, 1991 

TO: Members of the Civil Justice Reform Act Advisory Group 

RE: Notice of First Meeting 

Dear Members of the Advisory Group: 

The first meeting of the Advisory Group will be as follows: 

Date: 

Time: 

Place: 

Tuesday, May 7, 1991 

8:30 a.m. 

Library of Chief Judge's Office 
Room 3301 U. S. Courthouse (3rd Floor) 
200 N. W. 4th Street 
Oklahoma City, OK 

'[drp~om 

405·231-5153 

;!IU:;; 736-5153 

We are presently compiling and organizing materials which we believe will be 
helpful to you and plan to get them to you for review prior to the meeting. 

Your Chairman, Pete Bradford, and Vice Chairman, Judy Hamilton Morse, join me 
in looking forward to seeing you. Every effort will be made to proceed efficiently and I 
believe the first meeting should be concluded in thirty minutes to one hour. 

Please let us know if you can attend by calling Sharon or Joan of my office at 
231-5153. 

Ralph G. Thompson 

RGT/sh 
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April 25, 1991 

Daugherty, Bradford, Fowler & Moss 
204 North Robinson Avenue, Suite 900 
Oklahoma City, OK 73102 

Dear Peter: 

Re: Civil Justice Reform Act 
Advisory Group 

lrrrltplJonr 
405·231·5153 

~ij;~ 736·5153 

Your participation as a member of this court's Advisory Group is about to 
commence. Again, many thanks for your willingness to serve. You will serve as Chairman 
of the Advisory Group and Judy Hamilton Morse as Vice·Chairman. A membership list 
is enclosed. 

The Civil Justice Reform Act of 1990 provides for the creation and implementation 
of Civil Justice Expense and Delay Reduction Plans in the United States District Courts. 
The Act was designed to develop and implement ways of reducing costs and delays in civil 
litigation at the district court level. It provides for the appointment of a local advisory 
group to make recommendations for such a plan for each court, thus creating an 
opportunity for communications between judges, lawyers and litigants, i.e., the entire legal 
community. By the Act's terms, it is to "facilitate deliberate adjudication of civil cases on 
the merits, monitor discovery, improve litigation management and insure the just, speedy, 
and inexpensive resolution of civil disputes." 

Our court has been designated one of ten pilot courts by the Judicial Conference 
of the Unites States. Thus, we are to develop and implement our plan not later than 
December 31, 1991. Other courts will do so by the end of 1993. The plan must include 
the six principles and guidelines of litigation management and costs and delay reduction 
required by the Act and listed in the enclosed memorandum. 

As the Advisory Group for our court you are being asked to conduct an analysis 
of the court by assessing the court's workload, examining the conditions of the civil and 
criminal dockets, identifying trends in litigation and the demands being placed on the 
court's resources. You will help to identify causes of avoidable costs and delay by 
evaluating the court's procedures and the ways in which litigants and lawyers approach and 



April 25, 1991 
Page 2 

conduct Etigation. Also, you are to examine the extent to which costs and delays can be 
reduced by a better assessment of the impact of new legislation, or its lack, on the courts. 
Eventually, you will make your findings, develop your recommendations and submit a 
report to the court. The court will then develop the plan with the benefit of your 
recommendations. 

After promulgating and implementing the plan, advisory groups are intended to 
meet annually thereafter to assist the court by a continued assessment of the civil and 
criminal dockets. This continuing assessment is intended to identify any additional 
appropriate actions needed to improve the initial plan. 

The accompanying materials should be helpful to you in the course of your work. 
Although they appear to be voluminous, I believe they will be entirely manageable as the 
various phases of your work are reached. If time permits, it will facilitate our first meeting 
if you will read them in advance. It is important that you read, at least, the report found 
at Tab B. These materials are intended to help, and in no way to limit, your assessments 
and recommendations. All court records are entirely at your disposal and will be provided 
promptly upon request. 

If you have any questions or need any additional information or assistance please 
call me at (405) 231-5153. 

RGT/sh 
Enclosures 

Sincere-ly, 
/~ 

Ralph G. Thompson 
Chief Judge 
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INTRODUCTION 

Pursuant to the requirements of the "Civil Justice Reform Act of 1990" (CJRA) , the 
following information is provided to assist you in your work as the court's Advisory Group. 
You are being asked to complete a thorough assessment of the state of the court's civil and 
criminal dockets, including trends in case filings and demands on the court's resources in order 
to recommend to the court proposals for a civil justice expense and delay reduction plan. The 
purpose of the plan is to "facilitate deliberate adjudication of civil cases on the merits, monitor 
discovery, improve litigation management and insure the just, speedy and inexpensive resolution 
of civil disputes." Stated differently, our common goal is to enhance the court's ability to 
provide the highest possible quality of justice, in the least possible time, for the least possible 
expense. It is a most worthy and important task and we assure you of the court's full 
cooperation and support. 

I. Preliminary Information: Description of the Court 

The Western District of Oklahoma is comprised of 40 counties which cover 
approximately the western half of the state. The Court sits primarily in Oklahoma City, 
however, on occasion, trials are held in other locations within the district. Currently, the court 
consists of 6 active U.S. District Judges, 2 senior U.S. District Judges, 4 full-time U.S. 
Magistrate Judges (3 traditional and 1 settlement magistrate) in Oklahoma City, and 3 part-time 
Magistrate Judges sitting in Enid, Lawton and at Tinker Air Force Base. Our sixth U.S. District 
Judgeship was created by the Federal Judgeship Act of 1990. Judge Robin 1. Cauthron was 
sworn-in to this position April 5, 1991. Judge Layn R. Phillips has announced his resignation 
effective June 22, 1991. Timothy D. Leonard, United States Attorney for the Western District 
of Oklahoma has been recommended by United States Senator Don Nickles as Judge Phillips' 
successor. 

Each U.S. District Judge is authorized two law clerk positions, and each full-time 
magistrate judge, one law clerk. In addition, there are presently two temporary (one year) law 
clerks shared among the federal judges. Each judge and magistrate judge has one full-time 
secretary. 

The current staffing level of the clerk's office totals 39 deputy court clerk positions plus 
the Clerk of Court. Among these deputy clerks are one civil docket clerk and one courtroom 
deputy per district judge, as well as one docketing/courtroom deputy assigned to our two senior 
judges, and one courtroom deputy per magistrate judge. The courtroom deputies are responsible 
for calendaring and case management. The implementation of the computerized Integrated Case 
Management System (ICMS) is underway, and automated docketing and case management should 
be fully operational by third quarter 1991. 

Our court is burdened with severe space shortage problems. For the past several years 
attorney conference rooms and witness rooms have, by necessity, been converted to office space 
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for continually growing staff. Our sole remaining witness room was recently converted to a 
computer room which now houses a main frame computer running the ICMS. In order to 
alleviate our space shortages, the renovation and realignment of the entire courthouse is now 
underway. This project is expected to take from three to four years. Upon completion, 
additional courtrooms, chambers, conference rooms and office facilities will be provided. 

II. Assessment of the Court's Civil and Criminal Dockets 

Each district court compiles specific statistics which cover workload and case processing. 
These statistics are incorporated into to a uniform national reporting system maintained by the 
Administrative Office of the Courts. It is this data, regularly collected and published in the 
Federal Court Management Statistics. which is utilized here. Statistical year-end is June 30 of 
the year in question. This basic information about our court should be of assistance to you as 
you assess the court's civil and criminal dockets. 

The Criminal Docket 

It is important to recognize that the Speedy Trial Act mandates that criminal proceedings 
occur within specified time limits which may interfere with the prompt disposition of civil 
matters. A heavy criminal caseload will limit the resources available for the court's civil cases. 

Due to these criminal case time requirements, Local Rule 38 was enacted some time ago. 
It sets time limitations, including trial dates, and describes procedures for all matters affecting 
criminal defendants. Use of the court's Uniform Reciprocal Discovery Order in criminal cases 
has been effective in reducing motion and discovery problems in criminal practice. It could be 
called a "disclosure" order requiring a substantial degree of information sharing by both the 
government and the defendants. (See Appendix, Tab H) 

Criminal Workload and Trends. Our court's criminal caseload was 21.2% of the 
overall workload for 1990, as pointed out in the diagram below. 

SOCIAL SECURITY (16.6%) 
OTHER CIVIL (50.1%) 

: TOTAL-CASE FILED I 

CIVIL: 2,288 I 
CRIMINAL: 482 I 

RECOVERY (8.3%) 
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There were 228 criminal felony filings in statistical year 1990, on 289 felony defendants. 
Felony drug offenses in our district steadily increased to the second largest category with 57 
filings in 1990. With the continued emphasis on drug interdiction and use of drug task forces, 
the drug related caseload with multiple defendants should continue to increase well into the 
1990's. Our largest category of criminal filings was fraud, as evidenced by the growing number 
of complex financial fraud cases with multiple defendants. A third grand jury was empaneled 
in March of 1990 as a result of the growth of such fraud and drug related cases. The 
complexity and trial length of such cases will have a serious impact on our court's ability to 
handle its civil trial docket. 

The following graph reflects criminal felony filings by offense for statistical year 1986 -
1990: 
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Sentencing guidelines as mandated by the Sentencing Reform Act of 1984 have placed 
additional demands on the resources of our court. Application of these guidelines has added to 
the judge's time in consultation with probation officers as well as time spent on contested matters 
arising from sentencing hearings. 

Criminal Case Mana&ement. The 1990 Federal Court Management Statistics reported 
the Western District of Oklahoma as fifth nationwide in the prompt disposition of criminal felony 
cases, with an average time of 3.5 months from filing to disposition. Our court had a decrease 
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in the number of criminal trials in 1990 to 51 from 59 in 1989, with an average of 10.2 trials 
per judge. The following graph indicates the demand on resources by criminal trials for the past 
several years: 
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Recent Developments in Civil Case Manaeement. Beginning in 1980, the Court was 
literally inundated with litigation generated by the boom-bust period of Oklahoma's economy. 
Between 1982 and 1986, this court had, at times, the heaviest or second heaviest weighted 
caseload per judge of any federal court in the nation. l In an effort to cope with the demands of 
these caseloads, the court initiated new and somewhat innovative methods of case management 
and alternative methods of resolving disputes. They worked. During the years of the heaviest 
caseloads, we, nevertheless, ranked very high nationally in the prompt disposition of those cases. 
For instance, in 1984, when our court had the second heaviest caseload in the nation, we were 
eighth in the nation in their prompt disposition with a five month median time from case filing 
to termination. We were pioneers and a pilot court in some of these techniques. Now that the 
caseloads have diminished to some extent we continue to employ them successfully. In 1990, 

I "Weighted" case filings take into account the complexity of 
the case and the amount of judge time involved. 
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we ranked sixth in the nation in the prompt disposition of cases. Those techniques are described 
as follows: 

Early Judicial Intervention in the Pretrial Process. 

As soon as a civil case is at issue, it is scheduled for a status/scheduling conference and 
a complete scheduling order is filed within 120 days from the filing of the complaint. The 
parties are required to submit a joint status report containing stipulations, list of contentions, 
exhibits and witnesses to the extent known, estimated trial time, possibility of arbitration and 
other matters. At the status/scheduling conference deadlines are established for every pretrial 
event and the case is actually set for trial on the court's trial docket for a given month. The 
actual date for trial within the monthly docket is established at a later date. The schedule sets 
deadlines for motions, exchange of witnesses, exchange of exhibits, filing of final contentions, 
discovery completion date and other pretrial events such as the filing of requested jury 
instructions and the tendering of a final proposed pretrial order. A date for the initiation of 
settlement discussions is established as well as dates for reporting on the status of such 
settlement efforts to the court. 

In addition to this early court control of the management of the civil trial process, 
alternative dispute resolution programs were initiated, described next. 

Alternative Dispute Resolution Pr0Krams. 

The Settlement Conference. Judicially conducted settlement conferences are held before 
a full-time "settlement" magistrate judge who acts as a mediator/facilitator to promote 
negotiation among the parties. They are normally held at the end of the litigation process when 
the case is set on a trial docket. Conferences last approximately two hours. All cases set on 
trial dockets are set for settlement conferences. Frequently counsel request early conferences 
before great cost is invested. It is a low-cost procedure and most any type of case can benefit. 
Magistrate Judge Pat Irwin held 546 settlement conferences in calendar year 1990. His caseload 
is directly related to the number of cases that are set on trial dockets. In complex cases, more 
than one conference may be held. His chambers estimates that of those settlement conferences 
held, approximately 3 out of 5 settle at the conference, and a large number settle several days 
later due largely to the continued efforts of the judge. 

The Summary Jury Trial. At the discretion of the assigned judge, certain trial-ready 
cases are referred to a magistrate judge for summary jury trial. Such proceeding consists of a 
presentation by counsel to an advisory jury. Litigants are offered the insights and reactions of 
actual jurors which creates the opportunity for a realistic perspective of the case. The procedure 
is intended to last only one day and the jury result is non-binding. This process is utilized for 
both simple and complex cases when liability, and particularly damages, are at issue. In 1990, 
the judges referred 46 cases to magistrate judges for summary jury trials. Twenty-five summary 
jury trials were actually held. Our statistics show seventeen cases settled after referral, but 
before summary jury trial. Thirteen cases settled after summary jury trial and before jury trial. 
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Ten cases went to civil trial after summary jury trial. Five referrals were stricken and one case 
settled during summary jury trial. 

Court-Annexed Arbitration. Cases selected for the court-annexed arbitration program are 
either mandatory or voluntary. They are mandatorily submitted for arbitration if the money 
damages do not exceed $100,000 (certain other cases are excepted from mandatory arbitration 
including civil rights cases). The parties may consent to submit any civil case to voluntary 
arbitration. Arbitration is an early disposition program for the lower dollar, less complex case 
which is evaluated by an impartial third party attorney arbitrator. After his/her evaluation, the 
arbitrator makes a non-binding decision/award which is filed under seal. The right to trial is 
preserved by a timely request for a trial de novo. Normally, money damage cases of a tort or 
contract nature that are considered straight forward and less complex have best utilized this 
procedure. Again, it is an abbreviated, summary procedure intended to take no more than 2 112 
hours. In calendar year 1990, 223 cases representing 11 % of the caseload were assigned to the 
arbitration tract, down from 18 % in the mid-1980's. Only 89 hearings were conducted due to 
earlier settlements or dispositions. For the total program, only 1.3 % of all cases assigned to the 
arbitration tract have proceeded through trial. 

Since our court began utilizing the settlement conference in 1982, the summary jury trial 
in 1983, and arbitration in 1985, our settlement rate has increased from 84% to 96%. We have 
fully incorporated these case management techniques and cost reduction tools into our court 
procedures. 

Civil Caseload Volume. 3,392 civil cases were filed in our court in 1984. By 1990 this 
figure decreased by approximately 30% to 2,288. The following graph demonstrates this trend. 

Civil Case Filings for Statistical Years 1983-1990 

4,000 
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In 1990, each of our judges was assigned an average of 457.6 cases, while terminating 
an average or 494.4. Hence the civil pending caseload decreased by 11.9% from 1,526 in 1989 
to 1,344 in 1990. Our court averaged 268 pending cases per judge for statistical year 1990. 

Below is a graph showing the civil workload statistics for judges in 1990. 
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Type of Cases and Filin& Trends. The civil docket for the Western District of 
Oklahoma reflects generally the national trend on civil caseloads. Civil filings increased from 
1980 to 1985 and decreased every year thereafter. This downward trend can be attributed to 
fewer filings by the government for recovery of overpayment of veteran's benefits and defaulted 
student loans as well as a reduction in the number of claims for social security benefits filed 
against the government. In addition, the Judicial Improvements and Access to Justice Act of 
1988 increased the jurisdictional amount for diversity cases to $50,000. This may account for 
fewer filings in our court. Nevertheless, we rank 35th nationally in the number of weighted case 
filings per judge. 

Nationally, asbestos personal injury product liability cases have increased significantly 
in recent years. Asbestos cases tend to move through the court system slowly because of their 
complexity and because often many of the defendants are involved in bankruptcy proceedings. 
We currently have sixteen asbestos cases pending. However, we also have pending before the 
Judicial Panel on Multidistrict Litigation, a request for their transfer from our district. 
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Private cases in our court account for 62 % of the civil caseload while cases involving the 
United States as a party account for 38 % . Below is a chart summarizing civil filings in our 
court. 
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The following chart shows the percentage distribution among types of civil cases filed 
in this district for the past three years. 
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Civil Case Manaeement Statistics and Infonnation. As stated, our court ranks sixth 
nationwide in the prompt disposition of civil cases, measured by the median time from filing to 
final disposition. We have maintained an excellent ranking for the past several years. The 
national average is nine months, while we average seven months from filing to disposition? 

Our court completed 118 civil trials in 1990, an average of 23.6 trials per judge. The 
following chart compares jury and non-jury trials among our judges: 

o NON JURY 

~ This statistic excludes certain types of cases: Land condemnation, 
prisoner petition, recovery cases, enforcement of judgments and deportation 
review. 
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The percentage of civil trials compared to all trials over the past 6 years is shown below. 
This graph shows a high percentage of civil trials compared to criminal trials held in our district. 
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Consent to Trial Before U.S. Ma~istrate Jud~es in Civil Actions. Under federal 
statutes, the parties to a civil case may consent to trial by magistrate judges. This practice 
helps to alleviate docket pressures on the district judges as well as provide a forum for earlier 
trial than the district judge's dockets might permit. Historically, consent to trial before 
magistrate judges has been under-utilized; however, with the passage of the 1990 Judicial 
Improvements Act, ability of the court to more fully utilize magistrate judges in civil matters 
has been broadened. Now judges and magistrate judges may advise civil litigants of the option 
to consent to trial before a magistrate judge. Several such trials have already been held in 1991. 
A more effective, but non-coercive, method of advising the parties of this option should be a 
part of our court's litigation plan. 

A~e of Caseload and Motion Disposition. The CJRA also requires the Administrative 
Office of the Courts to prepare a semi-annual report available to the public that discloses for 
each judicial officer the number of motions and bench trial submissions pending more than six 
months and the number of cases that have not terminated within three years of filing. 28 U.S.c. 
§ 476. 

The number of pending cases three years old or more, decreased from 50 in 1989, to 43 
in 1990. As of the end of the last statistical year, Judge Thompson had 9 cases over three years 
old, Judge West 0, Judge Russell 13, Judge Alley 18, Judge Phillips 2, and Judges Daugherty 
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and Bohanon had none. 3 While we have a total of 43 such cases court-wide, the national 
average is 44 per judge. This ranks us 19th nationwide. These cases all fall within the complex 
weighted category consisting typically of securities fraud, civil rights, asbestos, FDIC and 
multidistrict litigation cases. Most all of these cases have multiple parties and claims and several 
have bankruptcy issues. 

Courts are required to report a!.l matters that have been pending at issue for more than 
60 days. Currently in our court, no judge has any motion or bench trial submission pending six 
months or more. Our court strives to adhere closely to this "60-day list" requirement. As of 
the last reporting quarter (December, 1990) only four motions were pending for over 60 days 
for all of the judges. 

The motion practice burden may be described as reasonably to moderately heavy. Most 
cases that proceed to trial have at least 2 to 3 motions involved. Rule 11 responsibilities, and 
the sanctions that may be imposed thereunder, are thought to have reduced the number of 
frivolous motions. Most discovery disputes are routinely referred to magistrate judges and 
some attorney's fee hearings are also so referred. These referrals constitute a growing part of 
a magistrate judges' workload and are considered to be of invaluable benefit to the court. 

Although specific deadlines for every step of the pretrial process are established very 
early in the case, there is an average of 10 to 15 motions for extension of various deadlines filed 
per judge per day. This is an obvious problem needing correction. 

Pro Se Liti&ation. Pro se litigation is another factor that should not be overlooked when 
assessing the civil docket in terms of cost and delay. The problem of frivolous motions is a real 
one. In fairness, and indeed as a matter of law, the courts are obliged to construe such 
pleadings liberally, but occasionally such filings constitute a very difficult and burdensome 
problem. Magistrate judge's time is also involved with review procedures under 28 U.S.C. § 
1915(d) -- in forma pauperis proceedings. Although our court has a designated pro se law clerk 
position to assist in such cases, it is currently used primarily to assist with prisoner litigation. 

Bankruptcy Court and the Civil Docket. A brief note on bankruptcy court statistics 
and its interrelationship to district court. There were 8,679 total bankruptcy filings for the 
statistical year 1990, up 4.7 % over 1989. 926 of those were business filings, down from prior 
years according to one of the bankruptcy judges. Local Rule 45 describes the procedural 
relationship between district court and bankruptcy court. The bankruptcy appeal caseload is 
down from previous years. Nationally, bankruptcy filings doubled between 1981 and 1990 and 
the strain on bankruptcy courts is not expected to ease in the near future. The Civil Justice 
Reform Act is silent as to whether it is to apply to bankruptcy courts, but the report of the 
Senate Judiciary Committee states that it does not (Senate Report, p. 51). However, bankruptcy 

1 There are no significant changes since these statistics were compiled; 
however, Judge West has received one superfund case over three years old by 
transfer from Judge Phillips. 
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factors are important to our overall picture as our civil docket is affected by parties in 
bankruptcy and by bankruptcy appeals. Generally, these statistics make a statement about 
economic conditions in this district. 

Other Factors Affecting Workload. The judges participate in naturalization ceremonies 
every month and both judges and magistrate judges participate in the training sessions that 
accompany new attorney admissions days. More significantly, the judges serve on committees 
of the Judicial Conference of the United States and on other courts. For example, Chief Judge 
Thompson serves on the Federal-State Jurisdiction Committee of the Judicial Conference and as 
a judge of the U.S. Foreign Intelligence Surveillance Court which sits in Washington, D.C.; 
Judge West serves as a member of the Tenth Circuit Judicial Counsel; Judge Russell is a 
member of the Judicial Resources Committee of the Judicial Conference of the United States; 
and Judge Alley serves as Chairman of the Magistrates Committee of the Judicial Conference. 
Every year, each judge is asked to serve by designation as a member of the U. S. Court of 
Appeals for the Tenth Circuit to assist that court with its caseload. While the judges consider 
it a privilege, these are very demanding assignments and are, of course, in addition to their 
regular caseloads on this court. 

III. Current Practice and Procedure; Civil Justice Reform Act 
Requirements; Comments and Considerations. 

We now turn to a discussion of many of the court's current case management practices -
both court-wide and by individual judge in light of the Acts' required contents for our plan. 
Please recall that as a pilot court under § 105 of the Act, our plan must be implemented by 
December 31, 1991 and it "must include" all six principles and guidelines of 28 U .S.C. § 473(a) 
and "shall consider and may include" the six techniques referred to in 28 U.S.C. § 473(b). You 
may wish to refer to your copy of the Act in the Appendix at Tab A. Do analyze these court 
procedures for any avoidable cost and delay issues and begin to identify litigant and attorney 
practices that could also be involved so that any findings and recommendations you will make 
for the plan will be all inclusive. (See Appendix, Tab B, Guidance to Advisory Groups 
Appointed Under the Civil Justice Reform Act of 1990.) 

1. Systematic. Differential Case Management. § 473(a)(1). This is "principle and 
guideline" number one. According to the Senate Report: 

A differentiated case management system combines three core 
elements. First, it is "event-oriented," so that certain events in 
each litigation are viewed as important benchmarks in ascertaining 
case progress. Second, it controls the periods of time between 
case events and incorporates methods to supervise and control 
these intervals in order to make them more predictable. Third, it 
recognizes that while cases may be classified by broad definitions, 
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each case is unique; thus, procedures are accommodated to fit the 
characteristics of each case. (Senate Report, p. 24) 

Differentiated case management, therefore, is characterized by flexibility and necessarily 
involves the exercise of judicial discretion. It is "designed to make an early assessment of each 
case filed in terms of the nature and extent of judicial and other resources required for 
preparation and disposition of the case" (House Report, pp.l 0-11). It also can recognize certain 
categories of cases that involve little or no discovery and not much judicial intervention. 

Presently, our court does "categorize" certain cases that have standard patterns and do 
not require the extent of judicial oversight required by other cases. Certain specific court-wide 
procedures are in place which "systematically tailor the level of judicial civil case management 
to the needs of the case." These include some types of prisoner cases, Social Security appeals, 
government collection and foreclosure cases, and bankruptcy appeals. Social Security appeals 
and most prisoner cases are referred to magistrate judges for disposition on a routine basis. 
Courtroom deputies monitor government collection and foreclosure cases as many are disposed 
of by default judgment or entry of judgment with little or no court involvement. After the 
requisite time period, most courtroom deputies are now placing these cases on status conference 
dockets for status check if no judgment or other disposition has occurred. This setting usually 
causes the necessary concluding documents to be filed. Motions to confirm sale are also often 
placed on the monthly status docket for hearing to facilitate final disposition. Bankruptcy 
appeals are included in the normal Local Rule 8 assignment procedures and require no traditional 
case management. 

All other civil cases are customarily set on the assigned judge's monthly Federal Rule 
16/Local Rule 17 pretrial status/scheduling conference docket when they become at issue as 
monitored by the judge's courtroom deputy. Note that Local Rule 17, by requiring a scheduling 
order in some civil cases, and by excluding administrative reviews and prisoner cases, does itself 
describe one of the concepts of systematic differential case management. The scheduling order 
also allows for referral to mandatory or consensual non-binding arbitration under Local Rule 43. 
Cases set into the" arbitration tract" are offered basically an accelerated docket if used properly. 
The arbitration process is designed to be integrated into the general schedule of the case, not to 
interfere with the trial setting. Overall case management remains with the assigned judge. 

Other than just described, there is no other so-called "systematic, II upfront, tracking or 
treatment set forth by rule or scheduling order for type of case, number of parties, etc., for 
determination of complexity or the resource intensity of a case. However, individual judges 
make such determinations at case specific pretrial/scheduling conferences and discuss and 
examine the individual needs of cases in more depth, making specific provisions in the 
scheduling order or other orders as appropriate. 
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COmments and Considerations. 

* 

* 

Do we already satisfy the requirement of guideline number one, at least in part? 
Do we need specific language of "systematic, differential treatment" in Local 
Rule 17 or the scheduling order as part of this "plan"? 

Should the rules or scheduling order provide for this systematic management for 
the more complex case? See Section 3 for a full discussion of case management 
for the complex case. 

2. Early and Oneoine Control of the Pretrial Process Throueh Judicial Involvement 
§§ 473(a)(2)(A), (B), (D) and (3)(D) and Cost Reduction Considerations. 

Enhanced case management through early and ongoing judicial intervention is one of the 
key objectives Congress is seeking to achieve (Senate Report, pp.16-l8) and, indeed, as earlier 
explained, has been one of the key reasons for our court's success in achieving prompt 
disposition of cases. We now seek to find ways to improve our present practices, especially in 
promoting early cost reduction and achieving even earlier dispositions. 

Judicial oversight pervades all the principles of case management cited in the Act -­
motion practice, discovery, ADR programs and trials and may now extend to cost oversight as 
well. We concentrate here on pretrial scheduling practices and proposed cost containment 
measures. Discovery, ADR and trial issues will be separately discussed. 

Assessine and Plannine the Proeress of the Case. § 473(a)(2)(A). Local Rule 17 
governs the general pretrial and management practice of our court. The court holds an early 
status/scheduling conference in all civil cases except as previously discussed. It is this 
conference where attorneys and judges work together to assess and plan the case. The court's 
philosophy is that all cases are important and each should have an opportunity for early judicial 
involvement. These conferences, held monthly, are currently aimed primarily at establishing 
comprehensive schedules for each case. A case is scheduled for a status/scheduling conference 
as soon as it is at issue, so that the scheduling order is filed within 120 days from the filing of 
the complaint in compliance with Federal Rule 16. 

Prior to each conference, trial counsel are required to confer, prepare and file a Joint 
Status Report (See Appendix, Tab C - Local Rule 17 and Appendix 4 to the Local Rules). This 
report is required to be filed five days prior to the conference and requires counsel to include, 
to the extent then known, stipulations, contentions of each party and the issues of fact and law. 
It also must contain a list of all exhibits, witnesses and discovery materials to the extent then 
known, together with the estimates of time needed to complete discovery and trial of the case. 
Counsel must also include a discussion of the possibility of settlement and whether court-annexed 
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arbitration is appropriate along with the necessary certification as to amount of damages for 
arbitration purposes. 4 

Each conference usually lasts 10 to 15 minutes, and occasionally longer for the complex, 
multi-party case. Local Rule 17 requires the "counsel who will conduct the trial" to be present. 
This comports with the "technique" recited in § 473(b)(2) which requires the lead attorneys 
"with authority to bind all parties" to be present at all pretrials. 

At the status/scheduling conference the discussion generally relates to the time needed 
to complete discovery, to add additional parties, to amend, to file dispositive motions and other 
matters. From such discussion the trial date and deadlines for pretrial matters are established. 
At the conclusion of such conference, a uniform scheduling order is filed, although such order 
may vary somewhat depending upon the particular circumstances of the case. Also, the 
scheduling order allows for additional status conferences if they should be needed and a final 
pretrial conference if requested. (See Appendix, Tab D) 

In every one of their civil cases, Chief Judge Thompson and Judge Phillips require the 
filing of a certificate by counsel, their clients, and pro se parties certifying that they have 
discussed the time and expense of litigation including costs of pretrial preparation, trial, and 
appeals. The parties must also certify that they are aware of their responsibilities under Rule 
11, Federal Rules of Civil Procedure. (See Appendix, Tab E) 

Comments and Considerations. The following topics are suggested by the Federal 
Judicial Center as proper discussion items for pretrial conferences: settlement; alternative 
dispute resolution procedures; need for a special master or referral to a magistrate judge; 
refinement of factual and legal issues; need for early rulings on certain dispositive or major 
issues; and whether limited exchange of documents and discovery should occur before another 
evaluation of the case. Finally, the need for a discovery management program may be 
discussed. Local Rule 17 and Federal Rule 16 itemize a wide range of topics that could be more 
fully considered at these initial pretrial conferences. (See Federal Rule 16(a)(3) discouraging 
wasteful pretrial activities). Other courts are encouraging case budgeting concepts in order to 
achieve cost reductions in their civil cases. 5 

* Should an estimated cost of litigation statement be required either as a part of the 
status report or filed separately or contemporaneously with it? 

4 Local Rule 43(8) (2)(c) and Appendix 4 to the Local Rules. 

5 See, for example, the Northern District of Ohio case management and budget 
order utilized by Chief Judge Thomas D. Lambros of that court found in the 
Appendix, Tab F. 
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* Should such reports be updated and reviewed periodically in order to better 
control the extent of pretrial preparation? 

Settine a Finn Trial Date. § 473(a)(2)(B). At the initial pretrial status/scheduling 
conference, in addition to establishing all pretrial deadlines, a trial date is set. No continuance 
of a trial date or change of any other date set in the scheduling order is allowed without 
application to the Court. Local Rule 19. Specific showings and justifications must be made in 
such applications, including whether opposing counsel objects to it, whether previous application 
for extensions have been made and whether the extension would impact on scheduled trials or 
other deadlines. See Local Rule l4(H). 

Because Congress considered the setting of early and firm trial dates one of the more 
effective tools of case management, this "principle and guideline" would mandate that trials be 
scheduled within 18 months of filing the lawsuit unless a judge certifies otherwise. Since our 
court's median disposition time is 8 months, we do not appear to have a problem here except 
that our local rule does not currently include a time limitation requirement. 

Comments and Considerations. 

* 

* 

* 

As we are in substantial compliance for setting firm trial dates, should our present 
system be changed in any respect except for the inclusion of this 18 month time 
limitation in our local rules? 

§ 473(b)(3) requires all requests for an extension of deadlines for discovery or 
postponement of trial to be signed by the attorney and party making the request. 
Should Local Rule 14(H) and 19 be so amended? 

Further, should a cost accounting be required when extensions are requested? 

ControIlina Motion Practice. § 473 (a)(2)(D), and (3)(D). As stated, our court 
presently exerts ongoing control over the scheduling of the case and any motions filed. The 
local rules do speak to certain motion control methods. Local Rules 13 and 14 discuss technical 
requirements of briefs, including length limitations, timing requirements, which motions should 
be accompanied by briefs, other specific motion requirements for motions to reconsider (14 G), 
and, as earlier explained, for extensions of time (14 H). All applications to extend deadlines 
must be accompanied by a proposed order. These are not necessarily summarily granted. 
Motions to extend deadlines are inordinately numerous and require too much of the courtroom 
deputies' and judges' time. 

The scheduling order also sets dispositive motion cutoff dates in each case, usually at or 
shortly after the discovery cutoff date. This procedure allows the gathering of sufficient 
information and insures sufficient time for a responsive ruling by the court before the trial date. 
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Presently there is no time framework set out in our local rules for the disposition of 
motions by the court itself as contemplated in § 473(a)(2)(D) and (3)(D). As earlier reported, 
the court has very few motions pending over 60 days. However, the Act seems to contemplate 
a time framework for the disposition of motions. Whether the present 60 day list reporting 
requirement satisfies this aspect of Congress' concern needs to be considered. 

Congress identified the undue delay often associated with the resolution of motions 
(Senate Report, pp. 26-27; House Report, p.lS). It felt that such delay is caused by several 
factors: the filing of too many, and often unnecessary motions, the excessive volume of papers 
involved, the failure to file appropriate dispositive motions as well as the failure to file them at 
the proper time, and the occasional delay in the resolution of the motion. 

Comments and Considerations. Our goal is to provide for the effective and economical 
use of motion practice. 

* 

* 

Does the present 60 day list report satisfy the requirement of a time framework 
for motion disposition as called for by the Act? 

Consider the possibility of including in our local rules a provision that no motion 
be filed unless counsel certify that they have conferred and in good faith 
attempted to resolve or narrow the issue. Consider some statement regarding 
Federal Rule 12(b) motions that are curable by amendment, thus limiting motion 
practice and thereby curtailing costs. 

3. Case Manaaement Conferences - Pretrial Conferences for the Complex Case 
§ 473(a)(3). It appears from the Act that for complex or other appropriate cases, a discovery 
case management conference may be required. This is guideline/principle number 3 and should 
be included in our plan. It requires the oversight of a judicial officer to assist in a scheduling 
conference in order to set appropriate time limitations as needed for such litigation. 

Comments and Considerations. 

* Although our current practice allows us the latitude to conduct a full discovery 
case management conference, does § 473(a)(3) contemplate a specific plan or 
local rule? Does the language "careful and deliberate monitoring" require us to 
do more? 

* Consider technique number 1 at § 473(b)(1) that requires counsel for each party 
to jointly present a discovery/case management plan for the case at the initial 
status/scheduling conference. 

* Could all cases, not just the most complex, benefit from this prior analysis by 
counsel? 
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* A "case management conference" could also address cost containment issues. A 
cost management statement or certification could become a requirement of the 
status report. Such status report might require the signatures of the parties as 
well as counsel. (See Appendix, Tab E). 

Section 473(a)(3)(A) requires some procedure to "explore the parties' receptivity to, and 
the propriety of, settlement or proceeding with the litigation." All our judges presently address 
the issue of settlement at the scheduling conference. Often, early se[tlement conferences are 
provided if appropriate. Other courts offer a more structured discussion that might be called 
"two tracking." 

* 

* 

* 

Some suggestions include early identification and differentiation between cases 
that will certainly require full discovery (a case management/litigation tract) and 
those where a "settlement tract" is more appropriate when initial, more limited 
discovery is identified that would make settlement more promising. 

Other ideas include holding a form of settlement conference at the 
status/scheduling conference (possibly with clients present) with a judicial officer 
presiding. 

Have the judge or magistrate judge suggest a settlement figure (early evaluation 
figure) with a report to the court due within two days after consultation with 
clients. 6 

4. Control of Qiscovery. § 473 (a)(2)(C), (a)(3)(C), (a)(4) & (a)(5). The Act requires 
pilot courts to include in their plans, the following "principles/guidelines": 

"Controlling the extent of discovery and the time for completion 
of discovery, and insuring compliance with appropriate requested 
discovery in a timely fashion." 
§ 473 (a)(2)(C) 

"For complex or other appropriate cases, preparation of "a 
discovery schedule and plan consistent with any presumptive time 
limits that a district court may set for the completion of discovery 
and with any procedures a district court may develop to (i) identify 
and limit the volume of discovery available to avoid unnecessary 
or unduly burdensome or expensive discovery; and (ii) phase 
discovery into two or more stages." § 473(a)(3)(C) 

6 This format is suggested by the Northern District of Oklahoma (See 
Appendix, Tab G). 
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"Encouragement of cost effective discovery through voluntary 
exchange of information between litigants and their attorneys and 
through the use of cooperative discovery devices." § 473(a)(4) 

"Conservation of judicial resources by prohibiting the 
consideration of discovery motions unless accompanied by 
certification that the moving party has made a reasonable and good 
faith effort to reach agreement with opposing counsel on the 
matters set forth in the motion." § 473(a)(5) 

Congress found a "compelling need for judicial officers to control discovery and its 
attendant costs" (Senate Report, p. 22; House Report, p. 10). There is wide agreement that 
excessive discovery and protracted discovery disputes are a major source of cost and delay in 
civil litigation. 

As previously discussed, our court does set deadlines for the discovery cutoff of each 
case pursuant to Local Rule 17 and may, depending on the complexity of the case, enter an 
individualized discovery case management order. Except for the time allowed for discovery, 
nothing in the present rule or scheduling orders makes a distinction between discovery in 
complex and non-complex cases. In regard to interrogatories and admissions under Federal Rule 
33 and 36, Local Rule lO(A) limits their number to 30 unless leave of court is sought and a 
showing is made that a good faith attempt to resolve the matter has been unavailing. Local Rule 
lO(B) is a "paperwork reduction" provision mandating no filing in court of depositions, 
interrogatories, etc., without special order of the court. Local Rule 15 assists in the control of 
deposition taking by defining the reasonable notice requirement of Federal Rule 30(B)(1) to be 
tive days, and allowing the taking by agreement when leave of court would normally be 
required. Local Rule 14(E) is the good faith certification required pursuant to § 473(a)(5) 
[before the hearing of any discovery dispute.] Avoidable discovery disputes are considered to 
be a major misuse of judicial resources, and sanctions are sometimes imposed in instances of 
unreasonableness on the part of counsel and/or their clients. Many of these discovery disputes 
are referred to magistrate judges for hearings. 

Comments and Considerations. A new concept is being espoused in discovery called 
"prediscovery disclosure". The following is a proposed local rule suggested by the Federal 
Judicial Center: 

a. Prediscovery disclosure 

Before any party may initiate any discovery, that party must 
submit to the opponent (I) the identity of all persons known or 
believed to have substantial discoverable information about the 
claims or defenses, together with a summary of that information; 
(2) a description, including the location, of all documents that are 
reasonably likely to bear substantially on the claims or defenses; 
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* 

* 

* 

* 

(3) a computation of any damages claimed; (4) the substance of 
any insurance agreement that may cover any resulting judgment; 
and (5) a copy of any report of an expert who may be called at 
trial. The disclosure obligation is reciprocal and continues 
throughout the case. [Note: Local rules incorporating the 
substance of this proposal are now in use in the Central District of 
California and the Southern District of Florida, and the Advisory 
Committee on Civil Rules is considering a similar proposal.] 

b. Joint discovery plan 

Counsel shall as part of their case management conference report 
or case management plan prepare and submit a joint discovery 
plan, scheduling the time and length for all discovery events. [See 
§ 473(b)(1)] The Plan shall conform to the obligation to limit 
discovery under Fed.R. Civ. P. 26(b). Discovery events shall, 
unless the court for good cause orders otherwise, be limited for 
each side (or grouping of parties with common interest) to: 5 
depositions, 15 interrogatories, and 2 requests for production of 
documents. 

Counsel's plan shall consider the desirability of conducting phased 
discovery, limiting the first phase to developing information 
needed for a realistic assessment of the case. If the case does not 
terminate, the second phase would be directed at information 
needed to prepare the case for trial. (Senate Report, p. 22) 

Refer to our similar discovery order in criminal cases (See Appendix, Tab H). 

Consider for further accountability that the certification itself or the "good faith" 
language in the local rule might be changed to require the dates and times the 
attorneys conferred and a summary of the positions taken. 

Consider including a requirement that in the status case management report the 
attorneys identify what discovery is needed and what voluntary exchanges of 
information could narrow the scope of discovery while still providing the essential 
discovery needed to evaluate the case. The attorneys could estimate the time 
required and the limits of that discovery as well. Essential discovery to evaluate 
a case should be identified. 

Consider the requirement of filing a status report after completion of discovery. 
Such report could also entail cost accounting. Consider a return to the court for 
status report after discovery completion. If this report were to be filed, it could 
be a cost accounting report as well. 
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* 

* 

* 

Refer again to technique number 3 found at § 473(b)(3) suggesting that all 
requests for extension of discovery be signed by the attorney arui the party 
making the request. 

Consider the inclusion of costs to date as part of any extension of discovery 
request. 

Consider adding to the discovery cutoff date on the scheduling order a provision 
that interrogatories and Rule 34 requests must be made 30 days in advance of 
discovery cutoff. 

S. Use of Alternative Dispute Resolution IncludinK Settlement. § 473(a)(6) This 
is "principle and guideline" number 6, which requires pilot courts to include in their plans 
authorization to refer appropriate cases to ADR programs. It is through early termination of 
a case that major reductions in cost and delay can be achieved. Thus the real goal of these 
settlement encouraging procedures is to provide the parties to the litigation an early resolution 
of the dispute that is efficient, economical and generally satisfactory to both sides, accomplished 
before the expense and time of extensive discovery, motion practice, trial preparation and/or trial 
are incurred. 

Local Rule 17 on pretrial management also refers to all of our court's ADR programs. 
As discussed earlier, our court relies heavily on these programs. Local Rule 44 provides for 
voluntary, binding arbitration by stipulation and agreement of the parties. 7 

Each of our current settlement procedures requires an appropriate notice, and that all 
parties with settlement authority be present. Thus, the notice and presence requirements of 
technique no. 5 (§ 473(b)(5» are satisfied. 

The Act asks advisory groups to consider implementing a neutral evaluation program to 
be conducted early in the litigation. § 473(b)(4). Often our arbitration program can and does 
provide this evaluation, but it is not available for all cases. Courts such as the Northern District 
of California and the District of Columbia have ENE programs (see Appendix, Tab J). 
Mediation programs can also achieve this end. 

You should be aware that at the state level, Oklahoma has had a dispute mediation system 
since 1983 which is overseen by the Court Administrator's office of the State Supreme Court 
and governed by the Oklahoma Dispute Resolution Act, 12 Okla.Stat. § 1801 et seq. There are 
regional community based dispute mediation centers - Early Settlement Centers - throughout the 
state offering an inexpensive voluntary mediation process by state trained and certified 
mediators. The Seventh Iudicial District, consisting of Oklahoma and Canadian Counties, has 
recently adopted a local rule for referral of cases to ADR and mediation with a mediation 

7 See Appendix, Tab I for an article comparing arbitration and 
mediation. 
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program in place utilizing oversight of the ADR committee of the Oklahoma County Bar 
Association. Both attorney and non-attorney mediators can be selected by the parties from a 
non-exclusive list in each judge's chambers (See Appendix, Tab K for information concerning 
this program). 

CQmments and Considerations. The Federal Judicial Center recommends requiring 
settlement and case arpropriate ADR discussions at every pretrial conference. The Court 
requests the Advisory Group's consideration of whether mediation, as an additional technique 
of dispute resolution, is desirable. 

Court appointed attorney mediators could be made available as an extension of 
or in conjunction with our arbitration program. (Several of our attorney 
arbitrators are trained mediators or have recently taken mediator training) 

Consider utilization of the Oklahoma County mediation program already in 
existence through a court referral system. The Northern District of Texas is 
beginning to use the Dallas County Mediation Program. 

Consider the use of adjunct settlement conference judges as attorney mediators 
patterned after the program which is in use in the Northern District of Oklahoma. 

Consider recommending an early neutral evaluation program as mentioned in 
technique 4 of the Act. Such program could be an alternative to arbitration and 
offered earlier in the litigation process. 

Consider the use of the "business mini trial" as an alternative to the summary jury 
trial for certain cases. g 

Consider improvement of summary jury trial procedures including how the 
criteria for the cases best suited for the summary jury trial may be identified and 
providing for a limited use of witnesses where credibility is a crucial issue. 

Also, consider the use of the so-called "highllow" settlement arrangement, agreed 
to in advance of the summary trial. By this arrangement, attorneys and parties 
may agree to accept the summary jury trial verdict as binding if it falls within a 
certain range, established by the final settlement offers of the parties. 

8 A "business mini-trial" is a non-binding settlement procedure structured so 
as to convert a legal dispute back into a business problem. Often with the aid 
of a neutral facilitator, attorneys make abbreviated presentations, not to a 
judge or jury, but to business executives who undertake to negotiate a 
settlement. Thus an agreement frequently resembles a creative solution to a 
business problem rather than a legal judgment based on legal issues. The court 
has a film on both the summary jury trial and the business mini-trial. 
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6. Trial Manaeement and the Final Pretrial Conference. Our court requires final 
pretrial orders in all cases (See Appendix, Tab C). Deadlines for such submission of the final 
pretrial order are set forth in the scheduling order, and are usually due the first day of the month 
in which the trial is set. The orders are comprehensive and control the issues to be tried, 
including the lists of witnesses and exhibits to be offered, objections to them and the rules relied 
on, stipulations and other matters. So extensive and precise are these final pretrial orders that 
none of the judges routinely hold fc~mal final pretrial conferences unless one is requested. The 
scheduling order does provide for such a request. The Federal Judicial Center suggests a final 
pretrial conference as the best way to control the length, scope and completion of trials, but it 
is not known if the suggestion contemplates the extent of our comprehensive final pretrial order. 

In order to better avoid waste and enhance economical jury usage, our court participates 
in expedited jury selection by ~selecting most civil. jurors for the month. This is accomplished 
by the judges selecting juries in several cases for trial on the first day that the new jury panel 
is present. By utilizing the jury panel on hand the first day, the wasteful practice of leaving 
jurors on hand who are neither called nor challenged is avoided. By conscientiously employing 
this technique, our court has significantly improved the efficiency of its jury usage over past 
years, resulting in substantial cost reduction to the government. 

Streamlining orders for trial management, such as the one used by Chief Judge 
Thompson, and other special techniques for the management of expert witnesses are now in 
effect in certain cases. (See Appendix, Tab L) 

Comments and Considerations. Even though relatively few of the civil cases actually 
go to trial, any program implementing cost and delay reduction concepts must be mindful that 
the length, scope and complexity of trials must be properly managed. Indeed, Local Rule 22 
sets some necessary limitations (arguments, instructions and opening statements). The court is 
receptive to new streamlining trial teChniques that can inspire fairness and at the same time 
enhance speedy and less expensive trials. New trial management techniques which may be 
considered, include, but are not limited to: technical advances such as document management 
by laser disk storage and display, computer generated graphics to illustrate testimony, deposition 
testimony using video presentations, use of multiple large monitors or screens and the use of 
summarized depositions. Some other courts are now also allowing interim arguments to the jury 
during certain stages of the trial. 

IV. Examining the Impact of New Legislation on the Court. 

As your final "assessment" duty, the Act directs advisory groups to "examine the extent 
to which cost and delay could be reduced by better assessment of the impact of new legislation 
on the courts (§ 472(c)(I)(D». This addresses a role for Congress in reducing civil delay and 
expense and an opportunity for the legal community, through the various advisory committees, 
to advise the Congress on what they could do that would improve the civil litigation process. 
The group should study the impact of legislation on court docket procedures and rules that both 
encumber and encourage litigation. 
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For your consideration, the following lists are some examples of legislation that has 
impacted the courts, offered to us by the Federal Judicial Center and the Administrative Office 
of the Courts: 

A. Criminal legislation 

1. Adoption of guideline se'1tencing and impact of particular 
aspects of the sentencing guidelines - possible burden on 
the court's dockets 

2. Mandatory minimum sentencing statutes 
3. New statutory drug and gun offenses 
4. Expansions of federal criminal jurisdiction 

B. Civil legislation 

1. RICO-civil and criminal sanctions - creation of new causes of action 
2. ERISA 
3. Financial recoveries from federally insured financial 

institutions (savings and loans, banks, etc.) 
4. Civil rights acts, including the Americans with Disabilities 

Act of 1990 
5. Superfund and other environmental legislation 
6. Federal Debt Collection Procedures Act 
7. Immigration Act of 1990 

C. Legislative inaction 

1. Implied causes of action in regulatory statutes 
2. Statutes of limitations unspecified 
3. Choice of law issues 
4. Federal common law 
5. Multi-party, multi-forum jurisdiction and procedure 
6. Legislative reconciliation of demands and resources (e.g., 

asymmetry between "authorization" and "appropriation" for 
responsibilities placed on judiciary such as this Act) 

7. Approval of nominees for judicial vacancies 
8. Other failures to enact legislation that would ease the 

burden on dockets such as authorizing only consensual and 
not more mandatory court-annexed arbitration programs. 

9. Lack of coordination in raising amount in controversy in 
diversity cases and capping dollar amount for current 
mandatory arbitration programs. 

24 



This portion of your assessment and recommendation report could also consider steps that 
the judicial branch as a whole, or our individual court, can take to improve its ability to adapt 
to new legislation. The annual assessment meetings called for by the Act for the advisory group 
could be a valuable tool toward this end. 

v. Making Recommendations to the Court. § 472(b). 

After you have reviewed this report and made your assessments under § 472(c)(1), you 
are asked to submit to the Court a report with your recommendation that the district court 
develop a plan and what those recommendations are. 

The Act states that the group's report shall include the following: 

- "Recommended measures, rules and programs § 472(b)(3)" 

- "The basis for its recommendation" § 472(b)(2); 

- An explanation of "the manner in which the recommended plan 
complies with § 473" § 472(b)(4); 

- Responsiveness to "particular needs and circumstances of the 
district court, litigants in such court, and the litigants' attorneys § 
472(c)(2)"; and it should 

- "Ensure that its recommended actions include significant 
contributions to be made by the court, the litigants and the 
litigants' attorneys toward reducing cost and delay and thereby 
facilitating access to the courts." § 472(c)(3) 

Again, plans implemented by the ten pilot districts, such as our court, "shall include" the 
six principles and guidelines of litigation management and cost and delay reduction identified in 
28 U.S.C. § 473(a) [§§ 103 and 105 (b)of the Act (See Appendix, Tab A)]. The Federal Judicial 
Center and the Administrative Office suggest that the following considerations may be helpful 
to groups in pilot districts: 

- If the group finds that the state of the court's docket is satisfactory and there are 
no discernable causes of avoidable cost and delay, it may recommend measures 
that incorporate the court's existing practices and procedures, adapted to reflect 
the six principles and guidelines in a manner that will not disrupt the existing 
satisfactory operation. 

- If the group finds the existence of causes of avoidable cost and 
delay to which some of the principles and guidelines may be 
relevant, it should recommend their adaptation to "the needs and 
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circumstances" of the court in a pragmatic manner, keeping in 
mind that the objective is to aid the administration of justice. 

Congress expects the provisions of each plan to reflect a significant commitment to cost 
and delay reduction. Your recommendations do need to reflect contributions by all involved: 
the court, the litigants and their counsel. They need not be limited to the means set forth in the 
Act. 

Once you have begun your assessments, and as your suggestions are developed, the 
reporter for the Advisory Group will keep a record which will eventually constitute your 
findings and recommendations. The Court staff assigned to this Committee remain available to 
provide you with full support. As you continue with your assessment and analysis, if you need 
any further information from the Court, please do not hesitate to call. As any additional 
pertinent information or additional guidance from the Federal Judicial Center, Administrative 
Office of the Courts or Judicial Conference is received, it will be immediately forwarded to you. 
All of the records of the Court are entirely open and available to you and will be provided on 
the highest priority basis upon request. 

Ralph G. Thompson 
Chief Judge 
For the Court 

Note: Information for this report was compiled from tbe following sources: tbe Civil Justice Reform Act of 1990; 
Senate and House Reports on this legislation, S. Rep. No. 101-416 on S. 2648, Aug. 3, 1990 and H. Rep. No. 101-
733 on H.R. 5316, Sept. 21, 1990; Memo dated 12-20-90 from the Administrative Office of the U.S. Courts 
entitled ·Civil Justice Reform Act of 1990-; Memo dated 1-16-91 from tbe Federal Judicial Center entitled 
"rmplementation of the Civil Justice Reform Act of 1990-; Memo dated 1-22-91 from the Administrative Office 
of the U.S. Courts entitled ·Select Simificant Factors in the Workload of the Federal Courts"; A report entitled 
"Guidance to Advisory Groups Appointed Ynder the Civil Justice Reform Act of 1990,· dated 2-28-91, prepared 
by the Administrative Office and tbe Federal Judicial Center; the 1990 and 1991 Annual Reports for the Western 
District of Oklahoma; interviews witb a variety of court and judicial staff; Local Rules of the Western District of 
Oklahoma; and the various annual Federal Court Management Statistics reports prepared by the Administrative 
Office of the U.S. Courts. This information may not be specifically cited except to tbe Act itself. It is, of course, 
available upon request. 
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Appendix A 

PUBLIC LAW 101 .... (H.a. IIlll: DtettUer 1. 1M 

JUDICIAL IMPROVEMENTS Act OF 1_ 

& it IIt~ttd by 1M Stnoll GIld HOIIIItI of ~1o'iWl of 1M 
Vllilfd Statft o(AI'I'I4rif:a ill eo,."... _m6W That this Act IDa, 
be cited u the "Judiciallmprovemnta Act oIIW'. 

TITLE I-CIVIL JUSTICE EXPENSE AND 
DELAY REDUcrION PLANS 

IEC. 1t'.IHon TITLE. 
Thil title DUly be cited .. the "Civil JUItlot Reform Act 011990". 

IEC. .11. n~DIHCs. 

The ConJl'lll m.k .. the followina Rnd1np: 
(1) The problema of COlt .nd dela, in ctri1 UUptJOIl lD any 

United Stat .. district court must be add ...... lD tbe CODtat 01 
the (ull rallle of _mana made OIl the cUIt.rict court'. I'IIOUI'CII 
by both civil and criminal matten. 

(21 The COUN, the liti,anta, the Utllanta' .~ and the 
Con.,.... and the txecutivt branch, ah.,. .....,...nrilit, for COlt 
and d.lay in civil litication and ita ilnpect OIl ICCIII to tbe 
COUNt adjudication o( CUts on the merita, and the aWUt, 01 the 
civil jUltice ~tem to provide proptr and tUMl, Judicial ,.lief 
(or aqritved parti ... 

(3) The IOluuons to problema o( COlt and dela, must include 
aipincant contributionl by tbe coUI"ta, the UUpnta, 1ht Uti­
,anta' .ttorneys •• nd by tbe CoftIHII and the eoculi .. branch. 

(C) In identityin, • .developlnl. and ImplelMntiqlOlutiou to 
problema of cost and deJ., lD civil UtiI.tiOD, It it ......., to 
achi... • method of consultation 10 that Individual judicial 
oIflcen. litionta. and litle.nta' attorne)'l who ha .. cItftloDICI 
techniqu" (or liUI.Uon m ...... ment and COlt and ... , redue­
tion can e«ectively and promptly communicate thaII tech­
niqu .. to all Plrticipanta in the ci'riJ JUItJce .,... 

(5) EvicltnCl' IUIlIItI that an efTective litipuOIl manapmtnt 
and colt and delay reduction pracram thoWcI incorporate MY­
erat internl.ted prineipl .. includiDl- . 

(A) the diff.rtntial treatment of CUtI that DI'O'ridta (or 
individu.liacI and .,.aRc mullement accoNiDl to their 
neecta. complexity, duration. and probable liti,ation canen; 

(8) .. rly involvement o( a judicial oftictr in planninl the 
prOlrtll o( a CUt. controUin, the clilcovery pr-. and 
IChl'dulinl hean .... trial .. and other Htication event&; 

(C) neular communication betwHn a judicial ofIicer and 
attorneYI durin, the pretrial procell; and 
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PoL 101-150 
See. 102 

LAWS OF 10bt CONG.-2ncI SESS. Dec. I 

CD) utilization of alternative dispute retolution PfOI1'I.IDI 
1ft appropriate CUlL 

(6) BeCause the incnuina '\'OlulM and complesity of civil and 
criminal CUll 1m,... ~)' baa., workJoaCl bunlena OIl 
juclicial oRb .... cleru of court. iDeS other court penonne!. it II 
ft-=-al7 10 create aA effective administrative itructurt 10 
eftlUrt..nnc OOMUItatioll and COIDIDuai.catioD rean:tiu 
ef1'ec:ti, .. litiptioft ......... t and 0CIIt aAd dtIaJ niiluctioi 
priDdplet aM tedudq .... 

SEC. ... AXD'DJlD'1Il'O 'IftLI .. UJIIIID "AtII CODE. , 
(8) Qvn. JUII'ICI: Ex .... AHa Da.Ay Jtauconox PwIa.-"ftu. 

a.UmYcl Scates Code. II ...... .., m.rtiDI after chapter 21 the 
followiDl-- chap&er. . . 

-cHAPl'ER D-ClVlL JtJS11CE EXPENSE AND DELAY 
_DUCI'ION PLANS 

104 STAT. 5090 



P.L. 1.1 .... 
Sec. lIS 

104 STAT. 5091 



P .... I.I .... 
See. lOS 

LA WB OF IOld CONG.-Ind BESS. Dec. I 

"(Ii) the trial cannot reasonably be held within nch 
time becauae or the complexity or the cue or the 
number or compleaity of pendiq criminal CUll; 

"(0 controlt=ii.xtent ofdiscOve'7 and the ti .... lor 
completion 01· , .n. ennri", compliance with 
.ppropriate requested iIcovery in • timely laIhioa; and 

, -,D) _tine. .t the .... IJeat practicabl. time, .. adU .... 1or 
. mini modoM ... tbne ·'ra.mework lor their ditpoeltioa; 
"'(I) lor all .... that the oourt or ... indiWIuaI judicI8l oftker 

dNrmiMI .n com ..... and ... , other .ppropriate .... care­
ful .... deliberate IDOI'dtorinl tIIrauIh.~ ...... 

·ment .at ...... _ • IIriII oflUC& coni ....... at which the 

~trths' ncepthlty1o.;.... d. proprIet, 
ot.ltttJenMftt _ ...... inI witli the Iltiptioe; 

"(8) identUles _ lormulates the priaci.-. ..... In 
'CODteDtion·and. In, .ppropriate .... prooridaI for the 
ttapd I'ftOlutioa or bU'urcatioa 01.11 lor trial consiIteDt 
with Rul. 42(b) of the recleral Ru1el of a..u Pnadun; 

"(a prepartl ..... '7 eehtclule and pIaa coati .. t 
with ... , pretamp&i .. time limitl that •• iItrict court .., 
_ lor the eompletioa of diIcoval'7 .... wida aD1 procedune 
• diItrict court ma, .... IOD to-

. ''6) idenUIJ and Jiailt the \'Olume of6co"11 ....u. 
able to .\'OId ~ or uadu.I7 ............ or 
..,... .... 11 •• .,. ... 

. ff(W ~ ctiIccifta7 into two or ......... .. 
"CD} ..... t the .... 1 ... practlca1»1e ........ 0 .. lor 

fWq modonI .... tbne I ....... work tor their ~tioD; 
"C4' ............... of eo.t4fl'tCti .......... , ~ \'01. 

untaIJ _chan,. oflnform.tion amG"'llt ..... tI .... 1he& .ttor-
DeJI .... tbrouch the. .. 01 coopereti .. ~ cIevictI; 

"($) COftIMtr¥ation 01 juclidaJ NIOUNII by prohibitiDI the 
COftIicIeratioD of dilco¥erJ motions anlelt accom .... W by • 
otrtiflcaUoa that the IDO¥inI part, hal m'" • ,......,.. .... 
pod lalth ,.«ort to, reach .-meDt with oppoeiaa cou,...1 _ 

" the matters .. forth In the .notion; and 
. "(6) .uthoriIation to ref.r .ppropriate CIIII to aIternathe 

ditpute ftIoIutioD PfOIP'amI tUt-
"CA) be .. _ .. ~tecI lor ... In • diatriet COU::L: 
. "'(8) the CIDUI't ma, make .valI.bl •• iDdudiaa aatcIiat 

miftitrial. .... IWftIDllI7 jV7 trial. 
''(1) III fonD_I.., the P!!"'1II0ftI of Ita civil jUIt.Iet ...... and 

•• la, ncluctioD ~.eech Unittcl St.atel .istrict court. ta CODIUlta­
Lion with an"~ ~.ppointed uncIer lICIt. 418 ofthil title. 
IhaII COllI"" uti may ude the tollowiq I1tJpU. ......... t 
... COlt .... =~uctioa techniqu .. : 

. ",1). nment that couueJ lor each put, to. caae jolDtIJ 
~t • 1'7<CUt m .......... nt plU lor the caae .t the 
initial ~ coi'lI.rence, or .plaiD the ........ lor their 
IaUare to do 10; 

'12) .. ~,.....nt that each part, be reprtlented .t each 
DretriaI coDt .... nce by an .ttorne, who hal the .uthorit1 to 
hind that part1 ..... .,:lin •• 11 m.tten previoull, identified by 
the court 'or .iIcuaioD .t the conference .... aU reasonabl, 
rel.ted matten; 

104 STAT. 5092· 



JUDICIAL IIIIPROVB11ENT8 Acr 

. "(3) a requirement that aU nqueltl for eDelUliolUl or deM-
Jines for completion or dilcovery or for poIt~t of the trial 
be lilfted by the attorney and the part, ~ the request; H(", a 'neutral .... uation prqpoarb tor 1M. preaent.tion or the 
leaal aNi fKtual ,... or. cue to • DtUtnl court 1"tprt'ltnt.­
tiw .Iected ~ the court .t • nonbindi ... conference cOnducted 

· arl, in the litaptJoni . . ....' 
· . ·"'t5) • ~ ...... t thet. a,. ftCItIee by the court.; reprtltnta­

ti~ or the JIIl~- with .a~ to bind them in IIttlement 
. . dileulllons tie "......t·.« . .lr.r tel.phone duriaa eny 

· IItdement conre1"lllCe;" . .!. ". ..' . ,. ... 

. . .... ) IUCh other fat .. It 1M cIIItrict court COMicIen _.ppro­
priete eRer conaid .... the ncioauDeadet.kml or the edViIory 
p:Hap ,.ftr1"td to in ItdioD 41.' orthit title.. . 

"'tC) .NOthiq in • civil justice .xpe ...... deJa, .... uctioft plen 
,.JatiDe to thi IIttJement .at~ ~ or thillICtioa shUl 
.. t ... or connict with the.ut tt, or the AttorMJ c.n.nl to 
conduct UtiptJon on behalf' or the UnltAMl S&atel, .. en, ..... tlon 
~ the AttorDeJ General • 
.. , ..,4 ........ or dlltrlct eourt .ctlon 

"(.1(U The chief judpI or MCh district court In • eircuit .nd the 
=~:r.:.. or the, ~rt ~ ~pptaIt (or .-h cimait ..... 1. It • 

UtA' ....... each DIan end 1"tport IUbmiUM punuant to 
eection 41ad, or this tltJe; .nd , .. 

"'tl, lUke IUch auawtionl (or ecWittouJ IICdou .. modified 
ectionI or that distriCt eourt It the commit ... eonsidtn .ppro­

. &Wiete ror 1"tduci.., COlt end • .., la chO IItiptioft in the 
Ciistrlct court. . . 

"(2) Th. chief Jud ... or • court or .ppeals end the chief' Judp or. 
district court mal delipet •• nother JU4p or IUCh court to ~orm 
the chief Judce. 1"tIponsibiJitift Under ,.,...ph (1) or this 
IUbIection, ' . . 

"tb) The Judidel eonrerenct or the United Ita __ 
totl) thell min' eech plan .nd report IUbInitted .., • diltrlct 

court pursuet to action 4721d, or th. title; and . 
"(2, IUll'CLueIt the diltrict court to take addJtioM1 action i( 

the .JudiCial eonre1"tnft •• mU .. that lUCIa court ..... not 
adequat.I,1"tIp0n4e4 to the conditionl ......... to the cI.n and 
criminal dock ... or the CIODrt or to the l'ICOIDIDIDCIationl or the 
d~trict court', ~ poup • 

.. , 411. P.rIodlc .... rId coalf ....... nt , 
.. After .... lopi ... or "tctiN a chi! jUItice ""' ..... nd de.ay 

reduction plan, each UnltAMI "tel district CIODrt IhaU _ an­
naall, the Condit_ or the CIODrt'. ci\i! ancI crilninal dock ... with a 
.... to -...mini ... :opriate acWiUonal ad ... that mil)' be 
..... .., the court to \ICe COlt end deJ., in ciri ~ion and to 
Impl'Oft .he litiption . maaapment pnctietl or court. In 
peffonni.., lUCIa •• IIII'IIitftt. the CIODrt lhall. COIIIIUIt with .n ad· 
...., paup .ppointed in accordance .ith MCtioa 41' or this tit I., 
".41 .. E .......... of Judldallnfon..tlon ........ lIon 

"Ca) The Di1"tctor or the Adminiatratiw omct or the United St.teI 
Courtl IhaJJ prepa1"t .... iannual ,.port... amJable to the public, 
that disci ... for .ech JudiciU oIIictr-

104 STAT. 5093 

...... 1.1 ... 
Sec. Ita 



.P.L. .01 .... 
Sec. III 

104 STAT. 5094 
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PL 101 __ 
Sec. Its 

LAWS OJ' 1'1. CONG.-Iad SESS. Dec. 1 

-u. a. .................. ...., .............. _______ 411-. 
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PoL I'I~ 
Sec. I. 

LA W8 OF l'la CONG.-2nd BESS. Dec. 1 

6 principJ" and lUideUnes or Utiption manacement and COlt and 
delay reduction descnW in parqraph (1). 

(e) PaOGIlAM STUDY RDotr.-(l) Not later than December 31. 
1995. the Judicial Conl.rence IhalllUbmit to the Committeet on the 
Judiciary 01 the Senate and Houae or !eprelentativeJ a ,.m on 
the .... 1 .. 01 the pilot ~ acIer thillidion that includes an 
atIIIIIMftt or the ntent to which 00It.I and dela,. were redUOld u a 
.... It 01 the ~ ". rep.m IhaU COID~ thole resultt to the 
bn~ 011 .... imd deJa:n ill ..... ~puab1e judicial diItricta lor 
which the applMJatioD of IIdioa 41-.> of titl. 28. Unit4KI Statel 
Code. had biitD ~. nat CllllDparUoa aha11 be baaed GIl a 
Itud, C!OIId~ - ........ t orpaiaatioll with .apertiM in 
the ..... al~ coart·~t.· , 

(tXA) The JucUdal eon ........ Iha11 include ill Itt report a rec­
ommendation u to whether __ .. aU diItrict COON IhoWd be 
required to Wade. ID their UpeIIIe and delQ nduction P ...... the 
6 princi~. ud IUideUnee of UtiptioD ~t and CGIt and 
dela, reCluetiaa idatiW ill IIIdiOD 418(8) of title 2&, Unitad States 
~. . 

(I) II the J..udal ConlerellCe recoau._ ID Itt report that tome 
or all clittrict courta be nctuind to includ. IUCh ~pl. and 
piOliMl ID their u,PI!- lind delQ nductioa plaDi. the Judicial 
eonr.ft'nCe IhaU initiat. ~ ( .. the prIICription of rules 
implemn~ Itt NOOmDMDClatioa. punuut to chapter 181 of title 
21. Unitad.stat.Cadt. 

(0 lila ill report the Judicial o.r ....... DOt I'ICOIDlMacI an 
eXPIatioa ofthi piJot ~ u.nder tub ........... W. the Judicial 
eonr ...... IhaII *ntily alt.emative. mOre eft'eciiwe COlt and delay 
nductiOll ~ t1uit IhouId be impl ..... tad ill lith&.01 the 
flndi .... or thi Judicial Coalerence in itt ~ .. the Judicial 
ConI ...... .... .1 initiate procMdinp for .... prIICri~ til rules 
implemntiN Itt ~tion. punuut to chapter 131 or titl. 
2&, UDitad Slit.-Code. . 
IEC. ... AWHOIUZAnOlif. 

(8) EuL'r ~A"OM 'DImucr Couaa.-Tbere ia authorizecl 
to be approDriated DOt more than $15.000.000 (or IiIca1 year 1991 to 
can)' out the I'IIOUI'Ce and PIaDninl needs MCIIIUY for the im­
plementation 0I1IICUoD 1000c). 

(b) INPLDCIHTATIOH or CRAPI'D a.-There is authorized to be 
.~ .. more than 15.ooo§ooo for fiIcal ,..,. 1991 to impl .. 
.... t ChapC.er 21 alUtJe 28. Unit4KI cates Code. 

(c) DDaoNS'I'aA'ftOH PaOGaAM.-n.e,. is authorized to be .ppro­
priated DOt .... thaa 15.000.000 lor IiIca1 ,..,. 1.1 to carI'7 out the 
prO¥ilioM of _loa 104. 

, . ~ 
TITLE II-FEDERAL JUDGESHIPS 

IICI'ION .1.1801'1' mLE. 
". title .., be cited u the "Federal Judpship Ad 01 1990". 

I&C. _ OICUll'IWCD FOR THE ORCUlTCOL1lT OF APPEAU. 
(8) I .. ODflaAl,.-The President Ihall appoint, by and with the 

advice and _at or the Senate- . 
(1) 2 adcIiUonal circuit juq. f .. the third drewt court of 

appeals; 

104 STAT. 5098 
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Guidance to Advisory Groups 

Introduction 

This document provides guidance to the advisory groups appointed pursuant to the Civil Justice 
Refonn Act of 1990 (see Appendix A). The Act seeks reductions in the cost and delay of civil lit­
igation in the U.S. district courts through "significant contributions by the courts, the litigants, 
the litigants' attorneys, and by the Congress and the executive branch" (28 U.S.C. § 102.3). The 
Act thus contemplates a community effort, and it requires each district court to develop and 
adopt a civil justice expense and delay reduction plan as the primary means of mobilizing that ef­
fort. The purpose of each plan must be "to facilitate deliberate adjudication of civil cases on the 
merits, monitor discovery, improve litigation management, and ensure just, speedy, and inex­
pensive resolutions of civil disputes" (28 U.S.C. § 471). The advisory group has been appointed 
to assist in developing this plan. 

Each advisory group is required initially to conduct a prompt assessment of the court's work­
load and then to prepare a report recommending adoption of specified measures, rules, and pro­
grams that would constitute the court's plan or adoption of a model plan (to be developed by the 
Judicial Conference of the United States). The Act does not specify when the advisory group is 
to submit its report to the court, but it does require the group to "promptly complete" its assess­
ment of the docket (§ 472(c)(1». Although the court must consider the group's recommenda­
tions, the plan will be detennined by the court itself. Copies of the court's plan are to be dis­
tributed to the judicial council of the circuit, all chief district judges in the circuit, and the direc­
tor of the Administrative Office of the U.S. Courts. The chief district judges and the chief judge 
of the circuit then serve as a committee to review each court's plan and suggest revisions. Each 
plan must be reviewed by the Judicial Conference, which may request the district court to make 
additional revisions. 

The following materials have been prepared to meet the Act's March 1, 1991, deadline for 
appointment of advisory groups. The Judicial Conference, Federal Judicial Center, and Adminis­
trative Office expect to provide further assistance to the advisory groups and to respond to spe­
cific requests for assistance. 

Implementation of the Act 

The Act imposes implementation duties on the courts, the Judicial Conference, the Administra­
tive Office, and the Federal Judicial Center. Implementation duties in some districts will be dif­
ferent from those in others. Districts that develop and implement a plan by Dec. 31, 1991, will be 
designated by the Judicial Conference as early implementation districts (§ 103(c». If funds for 
implementation of the Act are appropriated by Congress, these districts will become eligible to 
apply for additional resources necessary to implement the court's plan, such as technological and 
personnel support. In addition, the Act requires the Judicial Conference to conduct a pilot pro­
gram in ten districts to be designated by the Conference (§ 105). The ten pilot districts must im­
plement plans by Dec. 31, 1991. and must include in their plans the six principles of litigation 
management and cost and delay reduction set forth in § 473(a) of the Act. All other courts must 
implement plans by Dec. 1, 1993. 



The Act also designates five district courts as demonstration districts (§ 104). The Western 
District of Michigan and the Northern District of Ohio are to experiment with assignment of 
cases to appropriate processing tracks. The Northern District of California, the Northern District 
of West Virginia, and the Western District of Missouri must experiment with various methods of 
reducing cost and delay, including alternative dispute resolution procedures. These five courts 
may become early implementation districts if they elect. 

The Act requires that an independent organization with expertise in the area of federal court 
management compare the results from the ten pilot courts with those from ten comparable dis­
tricts that were not required to adhere to the six litigation management principles specified in 
§ 473(a). The Judicial Conference must present the results of this independent study to Congress 
by Dec. 31, 1995, along with recommendations whether some or all courts should be required to 
incorporate the six principles. If the principles do not prove effective, the Judicial Conference 
must adopt and implement alternative cost and delay reduction programs. 

Although the Act is silent on whether it is intended to apply to bankruptcy courts, the Report 
of the Senate Judiciary Committee states that it is not (S. Rep. No. 101-416 on S. 2648, Aug. 3, 
1990, Senate Report, p. 51). 

Overview of AdviSOry Group Functions 

The group's statutory functions fall into these general categories: 
• assess the court's docket. the litigation practices and procedures in the district, and the im­

pact of new legislation, in order to identify causes of cost and delay in civil litigation 
(§ 472(c»; 

• prepare a report recommending the adoption of a civil justice expense and delay reduction 
plan, which should include measures, rules, and programs to reduce cost and delay and 
which should state the basis for the recommendations (§ 472(b»; and 

• consult with the court in the annual post-plan assessment of the civil and criminal dockets 
(§ 475). 

These are daunting tasks-nothing on this scale has ever been attempted in the federal court 
system. Congress has made it clear that the courts and their advisory groups should carry them 
out in a meaningful manner to try to achieve concrete results, and it is in the interests of the 
courts and the public that this be done. Because the time and resources available are limited, the 
tasks must also be carried out in a practical and realistic manner so that they may be accom­
plished within those limits. Below is a brief introduction to each of the major functions of the 
advisory group. 

A. Assessing the court's civil and criminal dockets (§ 472(c» 

A starting point for determining the condition of the court's dockets is an analysis of court 
statistics. No one statistical formula can determine whether a district is "good" (or "not so good") 
in litigation management. Therefore, an analysis will incorporate several statistical methods and 
will take into consideration the particular circumstances of the district. such as unusual case mix, 
judgeship vacancies, use of senior or visiting judges, and so on. Section IT of these materials is 
provided to assist the group in this analysis. 

To identify trends in case filings and in the demands being placed on the court's resources, 
the group may use court statistics not only to review general trend data, but also to identify cate­
gories of cases creating special burdens (e.g., death penalty, asbestos, prisoner, complex crimi-
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nal, and RICO cases). The advisory group may also want to explore the causes underlying ftling 
trends, such as conditions giving rise to particular kinds of civil litigation or charging decisions 
by the U.S. Attorney. The Senate Report notes that this would also include a determination of 
whether the court lacks sufftcient resources, including judicial personnel and administrative staff 
or space, facilities, and equipment (Senate Report at p. 52.). Section II includes an outline that 
may be helpful in assessing trends in the relationship between demand and resources. 

B. Identifying the principal causes of costs and delay 
In performing its assessment, the advisory group is required to identify the principal causes 

of cost and delay in civil litigation. In so doing. it must consider such potential causes as court 
procedures and the way litigants and attorneys approach and conduct litigation. It will be difficult 
for the groups to accomplish this task with precision. However. they might undertake a broad re­
view of litigation practices and procedures both in and out of court with a view toward learning 
how these practices could be modifted to reduce cost and delay. To assist the group with this re­
view, Section III presents a list of some of the practices and procedures in civil litigation. 

C. Examining the impact of new legislation on the court 
The Act also looks to the advisory group to examine the impact of new legislation on the 

courts. Thus it addresses a role for Congress in reducing civil delay and expense. Among the 
topics the group might address are procedural reforms that encumber the courts and encourage 
litigation, failures of Congress to express its intent clearly or to enact legislation that would ease 
the burden on courts, and the impact of legislation on court dockets. The group should also con­
sider steps that individual courts or the judicial branch as a whole can take to improve their abil­
ity to adapt to new legislation. A discussion of this topic can be found in Section IV. 

D. Recommendations to the court 
The Act requires that the advisory group, in developing its recommendations, "take into ac­

count the particular needs and circumstances of the district court, litigants in such court, and the 
litigants' attorneys" (§ 472(c)(2». Thus. the recommendations of the group should be more than 
generalized fmdings and conclusions. The advisory group's report should state with speciftcity 
the assessments made by the group, the fmdings on which it bases its recommendations, the par­
ticular circumstances of the district that affect cost and delay, and recommended changes in liti­
gation procedures, rules, and methods. Section V addresses this advisory group duty. 

The discussions, tables, outlines, and other aids presented below are intended to assist the 
group with its monumental tasks, not by supplying solutions, but by providing starting points for 
inquiry. This document does not undertake to tell groups what to do or how to do it, nor does it 
offer normative judgments. Advisory group members will have been selected for their compe­
tence, experience, and judgment, and they can be expected to bring these to bear on the task at 
hand. When they have completed their work, the court will be able to make decisions about its 
plan and the implementation of a constructive, workable program for the administration of civil 
justice. 
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I. Obtaining Guidance from the Court Regarding the 
Role of Advisory Groups 

As the groups prepare to undertake the analyses required by the Civil Justice Refonn Act, 
they may wish to seek further guidance from the court. Following are some questions a group 
may wish to ask. 

1. Does the court wish to be an early implementation district, or has it been designated a pilot 
or a demonstration district? If either is so, the court must implement an expense and delay 
reduction plan by Dec. 31, 1991. 

2. If the court is neither a pilot nor an early implementation district, what is the deadline by 
which the court wishes the advisory group to submit its report? The outside limit set by the 
statute for implementation of a plan is three years from the date of enactment, i.e., Dec. I, 1993. 

3. If a reporter has been appointed, what is to be the reporter's role? 
4. Does the court wish to establish any ground rules for the advisory group with respect to 

such matters as interviewing members of the bar, government officials, or others? 

5. What kind of access will the advisory group have to the court? Will the court permit inter­
views with judges, magistrate judges, and staff? What court records may be consulted by the ad­
visory group? Will the advisory group be expected or permitted to examine the caseload at the 
level of individual judges? 

6. What resources, monetary and otherwise (e.g, assistance from the court through its clerk or 
clerk's office staff), will be provided to the advisory group? 

7. Will the advisory group be expected or permitted to calIon experts, such as statisticians or 
pollsters? Can names be recommended to the group? What resources will be available for this 
purpose? 

8. What role will the advisory group play in the annual review of the plan and the dockets re­
quired by the Act? 

9. What are the terms of the current advisory group members? How will future appointments 
to the group be made? 
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II. Assessing the Court's Dockets (§ 472(c)(1» 

Each district compiles cenain statistics on workload and case processing. These statistics 
conform to a uniform national reponing system, maintained by the Administrative Office, and 
provide cenain basic information about the state of a coun's dockets. This information is the 
necessary starting point for any analysis and is presented here for your use. However, because 
the national reponing system was not specifically designed for identifying and analyzing causes 
of cost and delay, the advisory groups will find it necessary to seek and analyze supplemental in­
formation. 

In Section A we present some of the routinely collected statistics along with several addi­
tional measures for assessing the condition of the dockets and for analyzing trends in case filings. 
(Note that all measures presented in Section A are specific to your district) In Section B we list 
some measures the group may wish to seek or develop to aid its assessment of trends in the 
demands placed on coun resources. 

A. Determining the condition of the civil and criminal dockets and 
identifying trends in case filings (§ 472(c)(1 )(A) & (1 )(8» 

A major source of information about the case10ads of the district couns is the statistical data 
regularly collected and published in the Federal Court Management Statistics (MgmtRep), which 
provides a six-year picture for each district, and in the Annual Report of the Director of the 
Administrative Office of the United States Courts (AORep). 

The published tables are prepared from individual case data regularly reponed to the Admin­
istrative Office by the couns. A repon is provided when a case is flied, with a follow-up when 
the case is terminated. As in any massive reporting process, there are many opponunities for er­
ror and inconsistency to enter the system, but there is no reason to expect systematic error that 
would affect specific locations or specific activities. 

The published data are the basis of the assessments of coun activity that are currently made 
by the couns, by the judicial system, and by Congress. Consequently, a thorough grasp of those 
data will be helpful for understanding the assessments others will be making and for communi­
cations both among the advisory group, the couns, and the Judicial Conference and among ad­
visory groups. 

1. Measures for Determining the Condition of the Civil Docket 
a. Caseload volume. MgmtRep for 1990 shows the number of civil and criminal cases 

flied, terminated, and pending for statistical years (years ended June 30) 1985-1990. A copy of 
the table for the Western District of Oklahoma appears on the following page. The table also 
shows the number of authorized judgeships and the months of judgeship vacancy. The authorized 
judgeships-not the available judge power--is used in calculating the number of actions per 
judgeship reponed in this table. 

The table does not repon the number of actions per magistrate judge. In some districts, these 
judicial officers handle a substantial volume of pretrial proceedings in civil cases. In most 
districts, magistrate judges also have responsibility for misdemeanor cases and for preliminary 
proceedings in felony cases. Statistics on the workload of magistrate judges may be obtained 
from the Magistrates' Division of the Administrative Office. 
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U.S. DISTRICT COURT - - JUDICIAL WORKLOAD PROFILE 
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Key To Table At left 

Weighted filings 
To assess how much work a case will impose on the coun, the Judicial Conference uses a 

system of case weights based on measurements of judge time. The weighted ftlings figures 
presented in the table are based on weights developed from the 1979 Time Study conducted by 
the Federal Judicial Cent~r. A detailed discussion of that project can be found in the 1979 
Federal District Court Time Study, published by the Center in October 1980. Also, a historical 
statement about weighted case load studies completed in the U.S. district courts appears in the 
1980 AORep, pages 290 through 298. 

Civil median time 
Civil median times shown for all six years on the proftle pages exclude not only land con­

demnation, prisoner petitions, and deportation reviews, but also all recovery of overpayments 
and enforcement of judgments cases. The large number of these recovery/enforcement cases 
(primarily student loan and V A overpayments) are quickly processed by the courts and their 
inclusion would shorten the median times in most courts. Excluding these cases gives a more 
accurate picture of the time it takes for a case to be processed in the federal couns. 

Triable felony defendants in pending criminal cases 
Triable defendants include defendants in all pending felony cases who were available for plea 

or trial on June 30, as well as those who were in certain periods of excludable delay under the 
Speedy Trial Act. Excluded from this figure are defendants who were fugitives on June 30, 
awaiting sentence after conviction, committed for observation and study. awaiting trial on state 
or other federal charges, or mentally incompetent to stand trial, as well as defendants for whom 
the U.S. Attorney had requested an authorization of dismissal from the Department of Justice. 

Key to nature of suit and offense 

Civil Cases 
A Social Security 
B Recovery of Overpayments and Enforcement of Judgments 
C Prisoner Petitions 
o Forfeitures and Penalties and Tax Suits 
E Real Propeny 
F Labor Suits 
G Conttacts 
H Torts 
I Copyright, Patent, and Trademark 
J Civil Rights 
K Antitrust 
L All Other Civil 
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Criminal Cases 
A Immigration 
B Embezzlement 
C Weapons and FU'ea11t1S 
o Escape 
E Burglary and Larceny 
F Marijuana and Controlled Substances 
G Narcotics 
H Forgery and Counterfeiting 
I Fraud 
J Homicide and Assault 
K Robbery 
L All Other Criminal Felony Cases 
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b. Caseload mix and filing trends. The variety of cases making up the caseload in most 
district courts will be surprising to many who study them for the first time. That variety may be 
important to advisory groups in assessing the docket and in considering what groups of cases, if 
any, should be treated differently in management plans. Different types of cases tend to move 
through the courts in different ways. For example, some are almost always disposed of by default 
judgment (student loan); some are in the nature of an appeal (bankruptcy); some are a unique 
subset of another category (asbestos cases in the personal injury category). From readily avaiL 
able data we cannot discern how a speciftc case moved through the system nor how a future case 
may move. Some types of cases, however, may move through the system in distinctive ways of­
ten enough to warrant your special attention. Do they affect court performance distinctively? Do 
they consume court resources distinctively? 

We have sorted case types into two categories to illustrate the point of distinctive paths. 
Type I case types are distinctive because within each case type the vast majority of the cases are 
handled the same way; for example, most Social Security cases are disposed of by summary 
judgment. Type n case types, in contrast, are disposed of by a greater variety of methods and 
follow more varied paths to disposition; for example, one contract action may settle, another go 
to trial, another end in summary judgment. and so on. (See the table in Appendix B for a 
complete definition of the case types.) 

Type I includes the following case types, which over the past ten years account for about 
40% of civil filings in all districts: 

• student loan collection cases 
• cases seeking recovery of overpayment of veterans' benefits 

• appeals of Social Security Administration benefit denials 
• condition-of-confinement cases brought by state prisoners 
• habeas corpus petitions 

• appeals from bankruptcy court decisions 

• land condemnation cases 
• asbestos product liability cases 
The advisory group may wish to consider whether, in this district, these categories or any 

others identified by the group are distinctive enough to warrant special attention in assessing the 
condition of the docket or in recommending future actions. Careful documentation of analyses 
and decisions of this kind will contribute significantly to the final report the Judicial Conference 
must make to Congress. 

Type II includes the remainder of the case types, which collectively account for about 60% of 
national civil filings over the past ten years. Case types with the largest number of national 
filings were: 

• contract actions other than student loan, veterans' benefits, and collection of judgment 
cases 

• personal injury cases other than asbestos 

• non-prisoner civil rights cases 

• patent and copyright cases 
• ERlSA cases 

• labor law cases 
• tax cases 
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• securities cases 
• other actions under federal statutes; e.g., FOIA, RICO, and banking laws 

Chan 1 shows the percentage distribution among types of civil cases filed in your district for 
the past three years. 

Chart 1: Distribution of Case Filings, SY88-90 
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Chan 2 shows the trend of case filings over the past ten years for the Type I and Type II 
categories. Table 1 shows filing trends for the more detailed taxonomy of case types. 
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Chart 2: Filings By Broad Category, SYSI-90 
Western District or Oklahoma 
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Table I: Filings by Case Types, SYSI-90 
Western District of Oklahoma 

81 82 83 84 85 86 87 88 89 90 

Asbestos 0 0 0 2 2 2 4 13 15 15 
Bankruptcy Matters 9 18 20 43 38 62 109 120 75 n 
Banks and Banking 1 1 71 8 12 15 18 19 26 13 
Civil Rights 122 105 167 175 220 227 198 184 187 174 
Commerce: ICC Rates, etc. 4 2 6 5 10 6 7 10 2 17 
Contract 402 530 1022 1120 1032 1087 1033 767 631 462 
Copyright. Patent. Trademark 18 21 25 21 21 14 17 13 27 18 
ERISA 2 1 2 2 5 19 10 19 10 10 
Forfeiture and Penalty (excl. drug) 21 9 17 8 18 8 13 15 25 4 
Fraud, Truth in Lending 8 15 24 28 44 32 39 28 24 18 
Labor 32 13 18 28 26 36 34 27 38 42 
Land Condemnation, Foreclosure 100 154 191 150 124 170 151 69 260 386 
Personal Injury 331 350 372 477 537 498 422 365 327 251 
Prisoner 188 182 204 273 219 280 286 306 298 353 
RICO 0 0 0 0 0 1 14 11 6 7 
Securities, Commodities 32 29 131 82 52 34 35 25 21 21 
Social Security 57 46 67 139 71 45 54 78 105 83 
Student Loan and Veteran's 0 123 398 543 605 125 186 129 127 87 
Tax 35 49 46 40 48 47 43 58 38 51 
All Other 406 271 235 230 265 259 188 227 231 198 
All Civil Cases 1768 1919 3016 3374 3349 2967 2861 2483 2473 2287 

tn AAu~C"I"'\_' I"! ......... u_ ... ... A ..... __ _ r._L ""\0 '11'\". 



c. Burden. While total number of cases flied is an important figure, it does not provide 
much information about the work the cases will impose on the court. For this reason, the Judicial 
Conference uses a system of case weights based on measurements of judge time devoted to dif­
ferent types of cases. Chart 3 employs the current case weights to show the approximate distri­
bution of demands on judge time among the case types accounting for the past three years' fIl­
ings in this district. The chut does not reflect the demand placed on magistrate judges. 

Chart 3: Distribution of Weighted Civil Case Filings, SY88-90 
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Another indicator of burden is the incidence of civil trials. Chan 4 shows the number of civil 
trials completed and the percentage of all trials accounted for by civil cases during the last six 
years. 
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Chart 4: Number of Civil Trials and Civil Trials as a Percentage of 
Total Trials, SY8S-90 
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d. Time to disposition. This section is intended to assist in assessments of "delay" in civil 
litigation in this district. We fIrst look at conventional data on the pace of litigation and then 
suggest some alternative ways of examining data to estimate the time that will be required to 
dispose of newly filed cases. The MgmlRep table shows the median time from filing to 
disposition for civil cases and for felonies. Time from joinder of issue to trial is also reponed for 
civil cases that reached trial. These data are commonly used to assess the dispatch with which 
cases have moved through a court in the past. When enough years are shown and the data for 
those years are looked at collectively, reasonable assessments of a coun's pace might be made. 

Data for a single year or two or three may not, however, provide a reliable predictor of the 
time that will be required for new cases to move from filing to termination. An obvious example 
of the problem arises in a year when a coun terminates an unusually small portion of its oldest 
cases. Both average and median time to disposition in that year will show a decrease. The 
tempting conclusion is that the coun is getting faster when the opposite is actually the case. 
Conversely, when a court succeeds in a major effon to clean up a backlog of difficult-to-move 
cases, the age of cases terminated in that year may suggest that the court is losing ground rather 
than gaining. 

Since age of cases terminated in the most recent years is not a reliable predictor of next 
year's prospects, we offer other approaches believed to be more helpful. Life expectancy is a 
familiar way of answering the question: "How long is a newborn likely to live?" Life expectancy 
can be applied to anything that has an identiflable beginning and end. It is readily applied to 
cases filed in coutts. 

A second measure, Indexed Average Lifespan (IAL), permits comparison of the characteristic 
lifespan of this coun's cases to that of all district couns over the past decade. The IAL is indexed 
at a value of 12 (in the same sense that the Consumer Price Index is indexed at 1(0) because the 
national average for time to disposition is about 12 months. A value of 12 thus represents an av­
erage speed of case disposition, shown on the chans below as IAL Reference. Values below 12 
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indicate that the coun disposes of its cases faster than the average, and values above 12 indicate 
that the coun disposes of its cases more slowly than the average. (The calculation of these mea­
sures is explained in Appendix B.) 

Note that these measures serve different purposes. Life expectancy is used to assess change 
in the trend of actual case lifespan; it is a timeliness measure, corrected for changes in the fJling 
rate but not for changes in case mix. IAL is used for comparison among districts; it is corrected 
for changes in the case mix but not for changes in the filing rate. Charts 5 and 6 display calcula­
tions we have made for this district using these measures. 

Chart 5: Life Expectancy and Indexed Average 
Lifespan, All Civil Cases SY81·90 
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Chart 6: Life Expectancy and Indexed Average 
Lifespan, Type II Civil Cases SY81·90 
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e. Three-year-old cases. The MgmtRep table shows the number and percentage of pend­
ing cases that were over three years old at the indicated reporting dates. We have prepared Charts 
7 and 8 to provide some additional information on these cases. 

Chart 7 shows the distribution of case terminations among a selection of termination stages 
and shows within each stage the percentage of cases that were three years old or more at termi­
nation. 

Chart 7: Cases Terminated in SY88-90, By Termination Category and Age 

Western District or Oklahoma 

Tennination Category (percent 3 or more years old) ... 
Transferred 1.0 another district (0.0%) 

Remanded to state court (0.7%) 

Dismissed for want of prosecution (3.6%) 

Dismissed or settled· before answer (0.8%) 1--------.... 
Dismissed or seUl.ed* after answer, before pretrial (0.7%) 

Dismissed or seUl.ed* during or after pretrial conference (2.4%) 

Default judgment (0.5%) ....-___ _ 

Judgment on pretrial motion (0.7%) 

Judgment on jury verdict (5.1 %) 

Judgment on bench trial (7.1%) 

Other judgment, before pretrial conference (9.5%) 

Other (1.4%) 

* Includes consent judgment and voluntary dismissal 

o 5 10 15 20 25 30 
Percentage of All Tenninated Cases 

35 

Percent 3 or more years old for 
aU cases in this district is: 1.5 

(no shading = under 3 years old, dark shading = 3 or more years old) 
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Chart 8 shows the distribution of tenninations among the major case types and shows within 
each type the percentage of cases that were three years old or more at tennination. 

Chart 8: Cases Terminated in SY8S-90, By Case Type and Age 
Western District of Oklahoma 

Case Type (percent 3 or more years old) 

" 
AsbeslOs (0.0%) 

Bankruptcy Matters (0.7%) t---­

Banks and Banking (3.7%) 

Ci~ Rights (2.2%) 1--------" 

Commerce: ICC Rates, etc. (0.0%) 
000~(2.0%)~ ______________________________________ __ 

Copyright, Patent, Trademark (0.0%) 

Forfeiture & Penally, exd drug (0.0%) 

Fraud, Truth in Lending (0.0%) 

Labor (2.8%) "'1=---------Land Condemnatioo. Foreclosure (1.8%) ~ _____ .... 

Personal Injury (1.3%)~========:;-_ 
Prisooer (0.3%) 

.~-----------------

Securities, Commodities (9.0%) 

Social. Security (0.0%) 1----' 

Student Loan & Veteran', (1.3%)~ __ --, 

Tax (0.0%) 

Other(8.0%:.j) =====F==!-+----+---+-----I---~ 

0.0 5.0 10.0 15.0 20.0 25.0 30.0 
Percentage of All Terminated Cases Percent 3 or more years old for 

all cases in this district is: 1.5 
(no shading = under 3 years old, dark shading = 3 or more years old) 

f. Vacant judgeships. The judgeship data given in MgmtRep permit a calculation of 
available judge power for each reponed year. If the table shows any vacant judgeship months for 
this district, a simple calculation can be used to assess the impact: Multiply the number of judge­
ships by 12, subtract the number of vacant judgeship months, divide the result by 12. and then 
divide the result into the number of judgeships. The result is an adjusnnent factor that may be 
multiplied by any of the per-judgeship figures in the MgmtRep table to show what the figure 
would be if computed on a per-available-active-judge basis. For instance. if the district has three 
judgeships and six vacant judgeship months, the adjustment factor would be 1.2 (36 - 6 = 30; 
30/ 12 = 2.5; 3/2.5 = 1.2). If terminations per judgeship are 400. then terminations per available 
active judge would be 480 (400 x 1.2). This will overstate the workload of the active judges if 
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there are senior judges contributing to the work of the district. Because of the varying 
contributions of senior judges, however, there is no standard by which to take account of their 
effect on the workload of the active judges. 

2. The Criminal Docket 

a. The impact of criminal prosecutions. In calling on the advisory group to consider 
the Jtate of the criminal docket, Congress recognized that the criminal caseload limits the re­
sources available for the court's civil case load.. It is important to recognize that the Speedy Trial 
Act mandates that criminal proceedings occur within specified time limits, which may interfere 
with the prompt disposition of civil matters. 

The trend of criminal defendant filings for this district is shown in Chart 9. We have counted 
criminal defendants rather than cases because early results from the current FJC district court 
time study indicate that burden of a criminal case is proportional to the number of defendants. 
Because drug prosecutions have in some districts dramatically increased demands on court 
resources, we have also shown the number and percentage of defendants in drug cases. A 
detailed breakdown of criminal filings by offense is shown on the last line of the table 
reproduced on page 8. A more detailed, five-year breakdown of the district's criminal caseload is 
available from David Cook of the Administrative Office's Statistics Division (FTS/633-6094). 
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Chart 9: Criminal Defendant Filings SYSl-90, With 
Number and Percentage Accounted for by Drug 

Defendants, SYSl-S9 
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b. The demand on resources by criminal trials. Chart 10 shows the number of 
criminal trials and the percentage of all trials accounted for by criminal cases during the last six 
years. 

P 
e 
r 
c 
e 
n 
t 

a 
g 
e 

Chart 10: Number of Criminal Trials and Criminal Trials as a 
Percentage of Total Trials, SY8S·90 
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This section was prepared by John Shapard of the Federal Judicial Center with assistance 
from David Cook and his staff in the Statistics Division of the Administrative Office of the U.S. 
Courts. Questions and requests for additional information should be directed to Mr. Shapard at 
(FTS/202) 633-6326 or Mr. Cook at (FfSI202) 633-6094. 

....... ;A"nr .. fn Advisorv GrouDS Memo. Feb. 28,1991 Page 19 



B. Identifying trends in the demands placed on the COLIrt's resources 
(§ 472(c)(1 )(B» 

While courts maintain some data reflecting trends in the demands on their resources (e.g., the 
case filing information presented above), these data generally do not provide information about 
the sta.e of the resources themselves and how these resources relate to demand. The advisory 
group will want to try to develop information reflecting trends in the relationship between 
demand and resources. In this section, we suggest some key indicators that may be helpful. Some 
may be quantifiable. Others will be based on non-numerical information gathered from court 
personneL 

Court resources may be divided into four categories: 
• judicial officers 
• supporting personnel 
• buildings and facilities 
• automation and other technical support. 

The following sections provide an outline for assessing trends in the relationship between 
demand and resources, for each category listed above. 

1. Judicial Officers 
(a) Article III Judges 

The group may want to examine trends over a significant period (five years or 
more) in the following areas: 

• filings and terminations per judgeship and per active judge 
• weighted filings per judgeship and per active judge 
• raw caseloads per judgeship and per active judge 
• weighted caseloads per judgeship and per active judge 
• criminal filings and terminations per judgeship and per active judge 
• vacant judgeship months 
• civil and criminal trials per judge 
• participation of senior judges 
• participation of visiting judges 
• other relevant information 

(b) Magistrate Judges 
Information may be developed for a similar period in the following areas: 

• civil and criminal caseloads per magistrate judge 
• civil trials per magistrate judge 
• volume of criminal calendars 
• vacant magistrate judgeship months 
• other relevant information 
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2. Supporting Personnel 
(a) Clerk's Office 

Infonnation may be developed for a similar period in the following areas: 
• personnel strength and deficiencies in the clerk's office, e.g., percentage of 

authorized positions pennitted to be filled; percentage of positions filled; 
rate of employee turnover, etc. 

• ratio of staff to filings and caseloads 
• staff participation in duties related to case management 
• other relevant infonnation 

(b) Probation/pretrial services department 
Infonnation may be developed in the following areas for a period that should take 
into account the impact of the sentencing guidelines implemented in November 
1987: 

• personnel strength/deficiencies in the department, e.g., percentage of 
authorized positions filled, rate of turnover, etc. 

• case loads per officer 
• ratio of officers to criminal filings 
• other relevant infonnation 

3. Buildings and Facilities 
Infonnation may be developed for a significant period (five years or more) concerning 
the adequacy of: 

• courtroom facilities 
• jury facilities 
• prisoner facilities 
• library facilities 
• support staff facilities 

4. Automation and other technical support 
Infonnation may be developed for a similar period concerning the adequacy of: 

• automation facilities and services 
• courtroom reporting services 
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III. Identifying the Principal Causes of Cost and Delay 
in Civil Litigation (§ 472(c)(1 )(C» 

Legislation cannot alter the fact that civil litigation necessarily takes time and costf money. 
The implementation of the Act can, however, identify causes of avoidable cost and delay, and 
this is the task on which the group should focus. The group should attempt to arrive at a common 
understanding of the sense in which it will use those tenns. Thus the Act does not specify cost to 
whom (e.g., the court, the parties, the public) or how much time constitutes delay. The group 
should define what it means when it uses those tenns. So too the group should define other tenns 
and concepts it uses and ensure that its analysis will be as meaningful as possible to the reader. 
By way of example, to report that "ERISA cases have delayed the resolution of other civil cases" 
is entirely different from reporting: "As the percentage of ERISA cases on the court's pending 
civil caseload has grown from _ % in 1986 to _ % in 1990, the life expectancy of all civil 
cases has grown from _ months to _ months. Six of the seven judges on the court attribute this 
growth to demands of ERISA cases on their dockets." While the group members' experience and 
judgment will lend weight to their conclusion, specificity and reference to objective indicia will 
add greatly to the utility of their report. 

The group may begin with a review and analysis of the statistical data assembled in assessing 
the court's docket and resources (part II, above). For example (and by way of illustration only), 
the group may identify a mismatch of demands and resources, illustrated. by the emergence of 
categories of litigation imposing new and substantial burdens on the court's docket, an increasing 
number of vacant judgeship months, and a decline in the clerk's office personnel. Or the group 
may find the court's docket to be in a satisfactory state in the sense that it reflects no avoidable 
cost or delay. Findings such as these should be specific and should not be made in generalities. 

Having made its assessment under Part II, the group should proceed to analyze possible 
causes of cost and delay in "court procedures and the ways in which litigants and their attorneys 
approach and conduct litigation" (§ 472(c)(1)(C». The following sections list numerous 
procedures and practices in civil litigation, although the listing is not intended to be exhaustive. 
The question to be considered is whether the presence, absence, or application of any such 
procedures or practices appear to cause avoidable cost or delay in civil litigation. 

A. Analysis of court procedures to identify problems 
of cost and delay 

The tenn "court procedures" may refer to court-wide procedures, Le., those followed by the 
court as a whole, whether by rule, order, or custom. It may also refer to the procedures or 
practices followed by individual judges. For example, assignment of cases typically is a court­
wide practice-there is no place for individual variation. On the other hand, the conduct of Rule 
16 conferences is essentially a matter for individual jUdges, even though rules or general orders 
may be in effect. Some procedures may relate to both categories, e.g., calendaring practices and 

Page 23 



jury management practices. In making its study, the group should recognize this distinction and 
make as clear as possible in its analysis and report which category of procedure it is addressing. 

1. Assignment procedures 
a. Methods for assigning cases at filing 
b. Methods of reassigning cases (to new judges, recusal, disqualification, related cases, 

illness/disability, backlog, protracted/complex cases) 

2. Time limits 
a. Monitoring service of process 
b. Monitoring timing of responses to complaint 
c. Enforcing time limits in rules and orders 
d. Practices regarding extensions of time 

3. Rule 16 conferences 
a. Exemptions for categories of cases 
b. Format of conference 
c. Development of scheduling orders (See Rule 16(b)) 
d. Timing of conferences 
e. Subject matters of conferences (See Rule 16(c)) 
f. Use of magistrate judges 

4. Discovery procedures 
a. Use and enforcement of cutoff dates 
b. Control of scope and volume of discovery 
c. Use of Rule 26(0 conferences 
d. Use of voluntary exchanges and disclosure and other alternatives to traditional 

discovery 
e. Procedures used for resolving discovery disputes 
f. Use of sanctions for discovery abuse 
g. Use of magistrate judges 

5. Motion practice 
a. Scheduling of motions 
b. Monitoring the filing of motions, responses, and briefs 
c. Hearing and calendaring practices 
d. Method of ruling on motions 
e. Timing of rulings 
f. Use of proposed orders 
g. Use of magistrate judges 

6. Final pretrial conferences 
a. Narrowing issues and limiting trial evidence 
b. Controlling length of trials 
c. Structuring sequence of trial issues 
d. Exploring settlement possibilities 

7. Jury trials 
a. Method of selection of the venire 
b. Conduct of voir dire 
c. Use of jury selection aids (e.g., pre-screening questionnaires) 
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d. Use of juror comprehension aids (e.g., encouraging use of visual aids) 
e. Use of jury deliberation aids (e.g., written instructions and verdict forms) 
f. Assessment of juror costs for late settlement 

8. Trial setting 
a. Methods for scheduling trial (e.g., date certain, trailing, combination, etc.) 
b. Timing of setting date for trial 
c. Adherence to trial dates 
d. Priorities (Speedy Trial Act and civil case scheduling--28 U.S.c. § 1657) 
e. Back-ups for multiple settings 
f. System for "clearing the calendar" (e.g., joint trial calendar) 

9. Review and dismissal of inactive cases 

10. Use of magistrate judges 
a. Pretrial and discovery stages 
b. Settlement conferences 
c. Consent trials 
d. Use as special masters 

11. Use of senior and visiting judges 

12. Use of courtroom deputy clerks and other personnel to assist judge 
a. Scheduling 
b. Monitoring deadlines 
c. Liaison with attorneys 
d. Preparation of internal statistical reports 
e. Administrative and other functions 

13. Use of alternative dispute resolution 
a. Arbitration (voluntary and involuntary) 
b. Early neutral evaluation 
c. Mediation 
d. Mini-trials 
e. Settlement conferences (judicial officer-hosted) 
f. Summary jury trials 
g. Judicial incentives/disincentives to use ADR 

14. Efficacy/deficiencies of local rules 
a. Use/non-use oflocal rules 
b. Alternatives to local rules (e.g., standing orders) 
c. Page limits on briefs 
d. Discovery limits 
e. Time limits 
f. Rules regarding non-filing of discovery materials 
g. Rules on other items from this checklist 

15. Use of sanctions 
a. Timing and treatment of motions 
b. Hearings 
c. Control of collateral proceedings 
d. Form and timing of rulings 
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16. Handling of attorneys' fee petitions 
a. Methods and procedures for setting fees 
b. Hearings, findings, orders 

17. Communication and coordination among judges' chambers, magistrate judges' 
chambers, and clerk's office 

18. Other relevant practices of the com or judges 

B. Analysis of litigant and attorney practices-privately represented 
litigants 

1. Pre-filing practices--screening cases 
a. Assessing time available for a case 
b. Screening cases for merit 
c. Prefiling investigation of law and fact 
d. Interviewing fact witnesses 
e. Consulting with expen witnesses 
f. Checking documentary evidence 
g. Contacting opposing patty 
h. Evaluating the case 
i. Advising client about availability of ADR procedures 

2. Pleading practices 
a. Limiting theories and claims in complaint and answer 
b. Amending to remove unfounded claims or defenses 

3. Discovery practices 
a. Voluntary exchange of information 
b. Use of admissions and stipulations 
c. Limiting discovery 
d. Resolving discovery issues with counsel 
e. Use of discovery motions 
f. Compliance with rulings 

4. Motion practice 
a. Limiting volume of motions 
b. Use of stipulations or consent 
c. Length of pleadings and briefs 
d. Requests for hearings 
e. Conduct of hearings 

5. Trial practice 
a. Preparing and organizing evidence 
b. Narrowing claims 
c. Stipulating facts 
d. Estimating time 
e. Complying with time limits 
f. Jury practices-voir dire, selection 
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6. Sanctions practice 
a. Timing 
b. Circumstances and reasons for requesting sanctions 
c. Frequency of use 
d. Effects on litigation 

7. Private attorneys' fees 
a. Effect of local billing and charging practices as incentives/disincentives to litigate 
b. Asymmetries between defense and plaintiff incentives/disincentives 

8. Court-awarded attorneys' fees 
a. Class action practices-incentives/disincentives 
b. Statutory fees-incentives/disincentives 

9. Settlement practices 
a. Evaluation and ongoing reevaluation of case 
b. Timing of initial discussions 
c. Plaintiff/defendant practices and asymmetries 
d. Resort to court/judge provided procedures-incentives/disincentives 
e. Timing of settlements 

10. Use of alternative dispute resolution methods 
a. Incentives/disincentives for plaintiffs and defendants 
b. Use of binding alternatives 
c. Requests for trial de novo 
d. Demand for alternative programs 
e. Resources to implement alternatives 

11. Compliance with time limits and local rules at all stages of the litigation 

12. Appeals practices 
a. Interlocutory appeals 
b. Appeals on merits 

13. Client panicipation in litigation events and decision making 
a. Impact of presence/absence of client 
b. Fixing client responsibility 

c. Analysis of special problems relating to pro se litigation 

1. Control of filing of pro se litigation 
a. Review by magistrate judge or judge (28 U.S.C § 1915(d}) 
b. Assessing partial filing fees 
c. Orders controlling repeated filings 
d. Certification of grievance procedures by district court (28 U.S.C. § 1997(e}) 

2. Use of court resources 
a. Delegation to magistrate judges 
b. Use of pro se law clerks 
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3. Control of hearings 
a. Screening of claims (e.g., at prison) 
b. Narrowing issues 

4. Appointment of counsel 
a. A vailable resources and procedures 
b. Judicial practices 

D. Analysis of special problems relating to U.S. litigation 

1. Criminal practices 
a. Charging practices (numbers of charges and defendants, separate incidents 

combined within single indictment. prosecution of offenses in state jurisdiction. 
etc.) 

b. Plea negotiation practices 
c. Timing of delivery of Jencks Act statements 
d. Discovery practices (e.g., open file; contested) 
e. Length of trials 
f. Use of cross-designations of state prosecutors 

2. Ci viI practices 
a. Selection of cases 
b. Use of removal from state courts 
c. Exercise of settlement authority 
d. Use of alternative. non~adjudicatory procedures 
e. Other practices as listed under Section B above 

E. Analysis of special problems relating to state and local 
government litigation 

1. Procedures and practices used by district/states attorneys in habeas corpus litigation 

2. Procedures and practices used by district/states attorneys in other prisoner litigation 
(including use of non-adjudicatory procedures, resort to grievance procedures, etc.) 

3. Others 

F. Analysis of special problems relating to complex cases 

1. Coordination among court, bar, and litigants 

2. Pretrial procedures 

3. Discovery procedures 

4. Motions practice 

5. Trial scheduling 
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IV. Examining the Impact of New Legislation 
on the Court (§ 472(c)(1)(D» 

The Act directs the advisory groups to "examine the extent to which costs and delays could 
be reduced by a better assessment of the impact of new legislation on the courts" 
(§ 472(c)(1)(D». One approach to making this assessment is to examine the impact of recent 
legislation on the courts. Another is to consider the lack of legislation that could have improved 
the civil litigation process. For illustrative purposes only, here are examples of legislative action, 
or inaction, the group may wish to consider: 

A. Criminal legislation 

1. Adoption of guideline sentencing and impact of particular aspects of the sentencing 
guidelines 

2. Mandatory minimum sentencing statutes 
3. New statutory drug and gun offenses 
4. Expansions of federal criminal jurisdiction 

B. Civil legislation 

1. RICO-civil and criminal sanctions 
2. ERISA 
3. Financial recoveries from federally insured financial institutions (savings and loans, 

banks. etc.) 
4. Civil rights acts. including the Americans with Disabilities Act of 1990 
5. Superfund and other environmental legislation 
6. Federal Debt Collection Procedures Act 
7. Immigration Act of 1990 

C. Legislative inaction 

1. Implied causes of action in regulatory statutes 
2. Statutes of limitations unspecified 
3. Choice of law issues 
4. Federal common law 
5. Multi-party. multi·forum jurisdiction and procedure 
6. Legislative reconciliation of demands and resources (e.g .• asymmetry between 

"authorization" and "appropriation" for responsibilities placed on judiciary such as this 
Act) 

7. Approval of nominees for judicial vacancies 
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v. Making Recommendations to the Court (§ 472(b» 
After making its assessments under § 472(c)(1), the group must submit to the court a report 

with "its recommendation that the district court develop a plan or select a model plan" (§ 472 
(b)(2». Model plans developed by the Judicial Conference are not expected to be available 
before the second half of 1992. Moreover, as each plan is to be responsive to local needs and 
circumstances, it is not likely that a model plan will satisfy the needs of a district 

A. Contents of report 
The Act states that the group's report shall: 
• include "recommended measures, rules and programs" (§ 472(b)(3»; 
• include "the basis for its recommendation" (§ 472(b)(2»; 
• explain "the manner in which the recommended plan complies with section 473" 

(§ 472(b)(4»; 
• "take into account the particular needs and circumstances of the district court, litigants in 

such court, and the litigants' attorneys" (§ 472(c)(2»; and 

• "ensure that its recommended actions include significant contributions to be made by the 
court, the litigants, and the litigants' attorneys toward reducing cost and delay and thereby 
facilitating access to the courts" (§ 472(c)(3». 

In making its recommendations, Congress did not intend to displace or restrict judicial 
discretion. The House Judiciary Committee said that it was "unwilling to impose the Congress' 
view of proper case management upon an unwilling judiciary" (House Report, p. 14). Advisory 
groups (other than those in pilot districts, addressed below) have the discretion to recommend 
any or all of the principles, guidelines, or techniques of § 473(a) and (b). They must, however, 
state the reasons for their choices. Specifically. a group must show: 

• that it has "consider[ed] ... the ... principles and guidelines of litigation management and 
cost and delay reduction" set out in § 473(a) and (b); and 

• that it has included in its recommended measures. rules, and programs those of the Act's 
principles, guidelines, and techniques that. for the reasons stated in the group's report, are 
considered appropriate for the needs and circumstances of the district 

While the Act does not require a plan to incorporate specific provisions (except in pilot dis­
tricts), Congress clearly expects them to reflect a significant commitment to cost and delay 
reduction. Recommended actions are to "include significant contributions to be made [not only] 
by the court, [but also] by the litigants. and the litigants' attorneys" (§ 472(c)(3». They need not 
be limited to the means set forth in the Act to reduce cost and delay. Nor need they be limited to 
matters touching directly on the processing of litigation. A plan might, for example. call upon the 
bar to sponsor advocacy training programs for federallitigators or to provide greater pro bono 
representation to indigent litigants who would otherwise proceed pro se. 

Implementation of a plan will not necessarily require a court to change current methods and 
techniques. Where existing methods and techniques are found to be effective in controlling cost 
and delay, the plan should incorporate them to ensure that they remain part of the court's 
procedure. 
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The group should report on problems of cost and delay regardless of whether those problems 
might be remedied by the Act's principles and guidelines. Problems beyond the control of courts, 
litigants, and attorneys should be identified, but this material does not address how the group 
should treat them. 

B. Format of report 

The Judicial Conference must review all district reports (§ 474(b)(1» and prepare a rp:port to 
Congress (§ 479). The Conference will fmd it helpful if the reports generally confonn to a 
pattern pennitting comparison across districts. Such reports will also facilitate research on the 
administration of justice in federal courts. To be helpful to the court and to the Judicial 
Conference, reports should, where possible, correlate particular identified problems with particu­
lar recommendations. Recommendations should be specific; they may, for example, take the 
fonn of a suggested rule, order, or procedure. The Conference, in consultation with the Federal 
Judicial Center and the Administrative Office, will be working with all the courts to explore 
appropriate fonnats. 

c. Pilot districts 

Plans implemented by the ten pilot districts "shall include the 6 principles and guidelines of 
litigation management and cost and delay reduction identified in section 473(a)" (§ 105(b». The 
following considerations may be helpful to groups in pilot districts: 

• If the group finds that the state of the court's docket is satisfactory and there are no dis­
cernible causes of avoidable cost and delay, it may recommend measures that incorporate 
the court's existing practices and procedures, adapted to reflect the six principles and 
guidelines in a manner that will not disrupt an existing satisfactory operation. 

• If the group finds the existence of causes of avoidable cost and delay to which some of the 
stated principles and guidelines may be relevant, it should recommend their adaptation to 
"the needs and circumstances" of the court in a pragmatic manner, keeping in mind that the 
objective is to aid, not impair, the administration of justice. For example, a court already 
straining under its criminal caseload should not be subjected to procedures imposing addi­
tional burdens and demands unless their impact will demonstrably improve the overall 
ability of that court to process its dockets. 

While these considerations are especially relevant to the pilot districts, advisory groups in all 
districts will want to keep them in mind as they develop their reports and recommendations to 
the court 
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RULE 17 

CIVIL STATUS CONFERENCES; CRIMINAL PRETRIAL 
CONFERENCES; MANAGEMENT 

(A) scheduling. A scheduling order shall issue in civil 
cases (excepting administrative reviews and prisoner cases) within 
one hundred twenty (120) days from the date of filing the 
complaint, in accordance with Rule 16, Federal Rules of civil 
Procedure. 

(8) Preparation by Counsel for status conference Scheduled 
by the court. Prior to the first status conference scheduled by 
the Court, trial counsel for each of the parties shall confer and 
prepare a status report. Said report shall include, to the extent 
then known, the contentions of each party and the issues of fact 
and law. It will also contain a list of all exhibits, witnesses, 
an~ discovery materials to the extent then known, together with 
estimates ot time needed to complete discovery and trial time. It 
shall be the duty ot counsel for the plaintiff to arrange this 
con terence and the duty ot All counsel to jointly participate in 
and facilitate it. The information exchanged shall be incorporated 
into the status report. This status report will be prepared and 
signed jointly and filed as a single document with the Clerk of the 
Court no later than tive (5) days prior to the status conference 
scheduled by the Court. (The Status Report shall contorm to the 
form required tor Final Pretrial Order, attached to these Rules as 
Appendix IV, but sball be entitled "Status Report.") 

(C) Agenda at Conterence. 
(1) Counsel wbo will conduct the trial and pro se 

litigants aball attend any conference required by the Court and 
sball be prepared to discuss: 

Ca) the streamlining of claims and/or detenses; 
Cb) the possibility of obtaining admissions ot fact 

and ot documents; 
(c) the avoidance of unnecessary proof and of 

cumUlative evidence; 
(d) the identification of witnesses and documents; 
(e) tbe possibility of settlement or use of extra-



Rule 17 - continued 

judicial procedures; 
(f) the disposition of any pending matters; 
(g) the need for adopting special procedures for 

managing of difficult or protracted litigation 
that may involve complex issues, multiple 
parties, difficult legal questions, or unusual 
proof problems; and 

(h) all other appropriate matters. 
(2) The court at the status conference will establish 

insofar as feasible the time: 
(a) to join other parties and to amend the 

pleadings; 
(b) to serve and hear motions: 
(c) to conduct and complete discovery; and 
(d) to file the submissions required by the Final 

Pretrial Order entered by the Court, said 
submissions including proposed voir dire, 
requested jury instructions or proposed 
findings of fact and conclusions of law, 
witness lists, exhibit lists, trial briefs, 
joint preliminary statements, stipulations, 
and hypothetical questions. 

(3) The Court will also set if necessary or feasible 
the dates of any supplemental status conferences, the date of the 
final pretrial conference, if any, and the date of trial. 

(D) Preparation of status Reports. Final Pretrial Orders. 
and Other Orders. 

(l) Unless otherwise ordered by the Court, counsel for 
the plaintiff, with full and timely cooperation of other counsel 
and pro se parties, is responsible for preparing, obtaining 
approval of all parties, and furnishing the Court any status 
reports, pretrial orders or other orders required by the Court or 
these Rules. 

(2) The clerk who keeps the minutes of the status 
conference shall have forms available substantially conforming to 
that attached to these Rules as Appendix V whereby the time and/or 
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date fixed by the Court for the performance of specified duties may 
be inserted. Upon request therefor, counsel will be supplied with 
a copy of such form so that they may make their own notations of 
deadlines and of other orders prescribed by the judge presiding 
over the conference. Such executed form, when approved by the 
Court and filed, shall constitute the order of the Court as to such 
schedules without the necessity of filing of any other order to the 
same effect. Unless otherwise directed by the assigned judge, the 
form and content of a Final Pretrial Order, conforming to the 
sample form shown at Appendix IV, attached hereto, shall be filed 
by plaintiff's counsel on or before the first day of the month that 
the case is scheduled for trial. 

(E) Default. Failure to prepare and file a required status 
report, failure to comply with the Final Pretrial Order, failure 
to appear at a conference, appearance at a conference substantially 
unprepared, or failure to participate in good faith may result in 
any of the following sanctions: the striking of a pleading, a 
preclusion order, staying the proceeding, default judgment, 
assessment of expenses and fees (either against a party or the 
attorney individually), or such other order as the Court may deem 
just and appropriate. 

(F) Criminal Case Pretrial Conference. A pretrial 
conference may be held in criminal cases for the purpose of 
considering such .atters as will promote a fair and expeditious 
trial. Such conference may, at the discretion of the Court, be 
conducted by a magistrate, as provided in Rule 39(B) (2) hereof. 

(G) cri.inal Ca.a -- Stipulations -- Exhibits. Consistent 
with tha applicable Federal Rules of Criminal Procedure, and 
whenever it can be done without violating or jeopardizing the 
consti tutional rights of the defenc:ia:rlt in any criminal case, 
.tipulations should be made at or prior to the pretrial conference 
with respect to the undisputed facts and the authenticity ot 
documents. Bach instrument which it i. anticipated may be offered 
in evidence by eithar side (or photostatic copy of such instrument, 
if agreeable), should be marked. with an exhibit numbar prior to the 

trial. 
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(H) Settlement Conferences. The Court may upon its own 
motion or at the request of any of the parties order a settlement 
conference at a time and place to be fixed by the Court. A 
magistrate or a district judge other than the judge assigned to 
the case, to be known as the settlement conference judge, shall 
conduct it. The lead attorney who will try the case for each party 
shall appear, and shall be accompanied by one with full settlement 
authority. The latter will be the parties if natural persons, or 
representatives of parties which are not natural persons, but may 
not be counsel (except in-house counsel) or a person who is not 
directly and actively associated with the party or parties. Other 
interested parties such as insurers or indemnitors shall attend and 
are subject to the provisions of this Rule. only the settlement 
conference judge may excuse attendance by any attorney, party or 
party's representative. The parties, their representatives and 
attorneys are required to be completely candid with the settlement 
conference judge so that he may properly quide settlement 
discussions, and the failure to attend a settlement conference or 
the refusal to cooperate fully may result in imposition of 
sanctions mentioned in paragraph (E) of this Rule. The settlement 
conference judge may issue such other and additional requirements 
of the parties or persons having an interest in the outcome as to 
him shall seem proper in order to expedite an amicable resolution 
of the case. The settlement judge will not discuss the merits of 
the case with the assigned judge but may discuss the status of 
motions and other procedural matters and shall have the right to 
meet jointly or individually with parties or persons or 
representatives interested in the outcome of the case without the 
presence of counsel. No statements, admissions, or conversations 
will, in any form, be used in the event of subsequent trial. 

(I) SYmmary Jury Trial; Alternatiye MethOds of Dis'Pyte 
Resglution. The court may, in its discretion, set any civil case 
for sUJIDDary jury trial, mandatory (nonbinding) arbitration (in 
accordance with Rule 43), mediation or other alternative method of 
dispute resolution as the court may deem proper. 



APPENDIX IV 

mz;m: Use this form for both 
STATUS REPORT 

(complete to extent possible at time filed) 
and 

FINAL PRETRIAL ORDER 
(complete fully) 

IN THE UNITED STATES DISTRICT COURT FOR THE 

WESTERN DISTRICT OF OKLAHOMA 

JOHN DOE, by his quardian ) 
ad litem, JANE DOE, ) 

vs. 

XYZ CORPORATION, 

) 
Plaintiff, ) 

) 
) 
) 
) 
) 

Defendant. ) 

(STATUS REPORT) 
or 

CIV. 

(FINAL PRETRIAL ORDER) 
(use title as appropriate) 

Date of Conterence: , 19 ___ • 

Appearance.: John Y. Lawyer, Walters, Oklahoma, tor plaintift; 
Sam X. Attorney, Lawton, Oklahoma, for defendant. 

I. A. BRIEF PRELIMINARY STATEMENT stating facts and positions 
of the partie.. (To be used in jury selection and in 
instructing the jury.) 

B. Sugge.ted voir dire questions. 

II. STIPULATIONS 

A. all partie. are properly before the court: 

B. the court has jurisdiction of the parties and of the 
subject matter: 

c. all parties have been correctly designated; 
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D. there is no question as to misjoinder or nonjoinder of 
parties; 

E. plaintiff, a minor, appears through her guardian; 

F. Facts: 

1. Plaintiff is a citizen of Wichita County, Texas. 

2. Defendant is a New York corporation, licensed to do 
business in the state of Oklahoma. 

G. Legal Issues: 

May a 9-year old child be held guilty of contributory 
negligence? 

H. Factual Issues: 

1. Was plaintiff injured and damaged by the negligence 
of the defendant? 

2. Wbat amount, if any, is plaintiff entitled to 
receive of defendant as compensatory damages? 

III. CONTENTIONS 

A. Plaintiff: 

1. Facts: 

(a) That Richard Roe was driving defendant's truck 
as defendant's agent; 

(b) That Richard Roe was negligent in that he drove 
at an excessive speed and while under the 
influence of intoxicating liquor. 

2. Factual Issues: 

(a) 

B. Defendant: 

What amount, if any, is plaintiff entitled to 
recover of defendant as punitive damages? 

1. Facts: 

(a) That Richard Roe, a former employee, took 
defendant's truck without authorization and, 
at the time of the accident, was not the agent 
or employee of defendant. 
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2. Factual Issues: 

Ca) Did plaintiff, by bis own n89'ligence, 
contribute to bis injury and damage? 

IV. EXHIBITS 

Exhibits not listed will not be admitted by tbe 
Court unless 900d cause be sbown and justice demands 
tbeir admission. 

A. Plaintiff: 

Number Title Objection 
Rule 

Relied Upon 

1 Patrol Report Hearsay 803 
2 Pboto of plaintiff None 

B. Defendant: 

Nllmbe~ Title Objection 
Rule 

Relied tJ.pon 

1 
2 

V. WITNESSES 

Pboto of scene 
Scale model 

None 
None 

No unlisted witness will be permitted to testify as a 
witness in cbief except by leave of court wben justified by 
exceptional circumstances. 

A. 

B. 

Plaintiff: 

H.IU 

Jobn Jones 

Frank Flake 
Joe Rock 

Dlf.ndant: 

liD.tl 

Address 

615 Rains Street 
Wicbita Falls, TX 

Sel .. , N.C. 
Ta.ple, Arizona 

Address 

All witnasses listed by plaintiff. 

4 Appian Way 
Okla. City, 01( 

199 

Proposed Testimony 

Facts surrounding 
accident, extent of 

Speed of dafendant's 
vabicle, intoxica­
tion of driver 

Prgposed Tastimony 

Facts surrounding 
tha theft by driver 
of the vehicle 
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VI. TRIALS BRIEFS, including requested jury instructions or 
proposed findings of fact and conclusions of law. 

VII. ESTIMATEP TRIAL TIME 

VIII. poSSIBILITY OF SETTLEMENT 

Good ___ _ Fair --- Poor 

IX. poSSIBILITY OF COURT-ANNEXED ARBITRATION - LOCAL RULE 43 
(For Status Reports only - inapplicable for Final Pre-Trial 
Orders) • 

Include a statement as to the eligibility of this case for 
mandatory arbitration and/or whether you wish to consent to 
arbitration under Local Rule 43. In accordance with 28 U.S.C. 
§652(a) (2) and Local Rule 43(B) (2)(c), this statement should also 
include any necessary certification as to amount of damages. 

All parties approve this order and understand and agree that 
this order supersedes all pleadings and shall not be amended except 
by order of the Court. 

APPROVED this __ _ day of 

John Y. Lawyer 
Counsel for Plaintiff 

Sam X. Attorney 
Counsel for Defendant. 

_ ___________ , 19 __ _ 

United states District Judge 
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APPENDIX V 

IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OP O:KLAHOMA 

Plaintiff, 

vs. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 

Case No. 

MINUTE OP ORDERS ENTERED AT STATUS OR 
FINAL PRETRIAL CONFERENCE 

Date Time ______________ to ______________ __ 

Judge _____________ __ Clerk __________________ Total ____________ _ 

Jury __ _ Trial Docket ----Case to be tried: Nonjury ___ _ 

Appearing for Plaintiff: 

Appearing for Defendant: 

THE FOLLOWING DEADLINES ARE SET BY THE COURT 

1. Motions to j oin additional parties 
to be filed by __________ _ 

2. Motions to am.nd pleadings to be filed by ______________________ _ 

3. Plaintiff to submit to def.ndant 
final list of witne •• e. in chief, 
tog.ther with addr ••••• and bri.f 
summary of .xpected t •• timony 
where witness has not already been 
depo •• d·: 

4. D.f.ndant to .1lb1Iit to plaintiff 
final li.t of witn ••••• in chief, 
together with addr..... and bri.f 
summary of .xpected t •• timony 
where witn ••• has not alr.ady been 
depo •• d·: 

5. Plaintiff to submit to d.fendant 
final .xhibit li.t (if exhibit i. 
nondoCUll.ntary, a photograph or 
brief de.cription ther.of 
sufficient to advi.. d.f.ndant of 
what i. intended will suffice)·: 

201 

6. Defendant to submit parties 
final exhibit list (if exhibit 
is nondocumentary, a photograph 
or brief description thereof 
sufficient to advise plaintiff 
of what is intended will 
suffice).: 

7. Discovery to be completed by: 

8. Plaintiff's final contentions 
to be submitted to defendant's counselby: _______________ __ 

9. Defendant's final contentions 
to be submitted to plaintiff's 
counsel days thereafte~ 

10. All dispositive motions to be filed by ________ _ 

11. All stipulation. to be filed by 

12. Motions in limine to be filej by _____________________ ___ 

13. Requested jury in.tructions • 
be submitted on or befc:~ 
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14. Joint statement of case to be 
submitted by ______________ __ 

15. Requested voir dire to be submitted by ________________ _ 

16. Trial briefs to be filed by 

17. Proposed findinqs and conclu­
sions to b. submitted no later than ______________________ __ 

18. Hypothetical questions to be 
submitted in writinq no later 
than 

19. Any objections to the above 
trial submissions to be filed 
5 days thereafter. 

20. Final pretrial order approved 
by all counsel to be submitted 
to the Court by ____________ _ 

21. Plaintiff's counsel is directed 
to initiate settlement discus­
sions with defendant on or 
before and 
report status of such discus­
sions to the court no later 
than ------------------------

22. This case is re~erred to Mandatory Arbitration under Local Rule ,43[J. 

This case is referred to Consensual Arbitration under Local Rule 43 [J . 

o 
23. IT IS ORDERED that all exhibits intended to be offered herein be 

premarked at least days before the c01lDlencement of the trial. The 
Clerk will supply gummed labels for this purpose. 

24. Other: 

25. Supplemental status Conference 26. Final Pretrial to be set ---to be set __________________ __ 

• The exchanqe of witn..... required by numb.rs 3 and 4 above shall be by 
letter with two copi •• of the l.tter of transmittal to be submitted to the 
Clerk of this Court for filinq. Except for qood cause shown, no witness 
shall be p.raitted to t.stify in chief for any party unless such witness' 
name was listed in the lett.r of transmittal. The exchanqe of exhibits 
required by number. 5 and 6 above shall also be accomplish.d via a letter of 
transmittal with a copy th.r.of to be furnished to the Clerk for filinq. If 
upon rec.ipt of .uch final .xhibit list a party doe. not make written 
objection th.r.to within five (5) days, he is de_ad to have waived all 
objection to said .xhibit or exhibits. If written obj.ction is so filed, the 
basis of sam. shall b. sp.ll.d out in detail by way of brief. Further, in 
the .vent of objection both sid •• shall, in the pr.trial ord.r, state the 
rule or rul.s upon which th.y r.ly. 

BY ORDER or THE COURT. 

ROBERT D. DENNIS, CLERK 

by: 
Deputy Clerk 



v. 

IB 'I'D UlII'l'.D S'l'~US DISftIC'l' COD'l' I'OR 'l'IIJI 
waS'l'." DIS'l'RIC'l' O~ OKLaHOMA 

PlaintiffCs), 

DefendantCs). 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Ro. CIV-________________ __ 

OIDIR UGIRDIRG 
8TiTU8/8C11DULIRG coll.UICI 

This matter came before the Court for purposes of a status/Scheduling 
. Conference on the day of , 19_. Appearing for the 
plaintiff(s) at said conference was 

Appearing for the defendant(s) at said conference was 

The following deadlines were set by the Court at the conference: 

MOT lOBS TO JOIR OR AMJHD 

1. Motions to join additional parties or to amend pleadings shall be filed by ____________________________ ___ 

DI8CQVBRX CPT-orr AND rIIAL COBTIBTIQBS 
2. The discovery cutoff date in this matter is _______ • Plaintiff(s) 

final contentions are to be filed with the Court by • Defendant(s) 
final contentions are to be filed with the Court within ten (10) days 
thereafter. 

All discovery devices, such are requests for admissions or 
interrogatories, must be initiated in sufficient time prior to the 
discovery cutoff date so that the responses will be due prior t2 discovery 
cutoff. Discovery requests by either party which would require responses 
outside the discovery cutoff period must be approved in advance by the 
court upon a showing of compelling circumstances. 

The parties may, however, conduct any form of discovery outside the time 
limitations ot this paragraph without Court approval it (1) such discovery 
is agreed upon by the parties ~ (2) such discovery will not impact the 
trial date or dispositive motion deadline dates set forth below. To avoid 
credibility contests over the existence or non-existence of any such 
agreement, it must be reduced to writing in order to be enforced or 
recognized by the Court. 

-ITD88 LI8T8 

3. By , the plaintiff (s) shall submit to the 
defendant(s) its final list of witnesses in chief, together with addresses 
and a brief summary of expected testimony where the witness has not alreaji 
been deposed. If the witness has been deposed, no summary is necessar,. 

4. By , the defendant (s) shall submit to ~'.' 
. .• - -. • , .... - ..:': - ... , , ~ c:t- nf witnesses in chief. toaether with addre 5 ;. ; 



and a brief sWllDary of expected testimony where the witne •• has not already 
been depo.ed. 

5. The exchange of witnesses required by paragraph. 3 and 4 shall be 
by letter, with a copy of said letter to be submitted to the Clerk of this 
Court for filing. Except by leave of Court And exceptional circumstances 
shown, no witness shall be permitted to testify for any party unless such 
witness's name was listed in the letter of transmittal. These rules 
concerning the exchange of witness lists contemplate identifying with 
particularity all potential witnesses so that they may be deposed by 
opposing counsel, if desired, during the discovery period. Generalized 
non-specific descriptions of witnesses or categories of witnesses are DQt 
in compliance with this rule, unless the parties have mutually agreed to 
a delayed identification of certain witnesses pursuant to paragraph 2 of 
this order. To avoid credibility contests over the existence or non­
existence of any such agreement, it must be reduced to writing in order to 
be enforced or recognized by the Court. The Court will not tolerate the 
"hiding" or "attempted hiding" of witnesses during the discovery period. 

IIPlIT WITIISSIS 

6. With regard to each expert witness, the identity and area of 
expertise must be made known, and the expert's curriculum vitae must be 
filed with the Clerk of the court as part of the letter of transmittal 
referenced in paragraph 5. The curricula vitae filed with the Clerk shall 
be in written form suitable for introduction into evidence as an exhibit 
at trial. Moreover, the expert must be made available for deposition 
examination during the discovery period unless waived, in writing, by 
opposing counsel. Unless agreed otherwise by counsel pursuant to paragraph 
2 of this order, the deposition of each expert shall be taken in sufficient 
time to allow the testimony to be concluded within the discovery period. 
Additionally, at least two (2) days prior to the scheduled deposition of 
the expert, the party who is sponsoring the expert as its witness will 
provide opposing counsel with (l) an identification and description of the 
specific areas or fields in which the witness will be tendered as an 
expert, and (2) a separate listing and brief summary of ~ opinion to be 
rendered by the expert during the expert's direct examination at trial. 
This latter requirement may not be waived by any party under any 
circumstances. Upon tailure to accomplish the above, the expert will not 
be permitted to testity absent exceptional circumstance.. If an expert's 
deposition testimony is to be otfered in video torm at trial, no more than 
five (5) minutes ot the presentation of the direct examination will be 
devoted to the issue ot the expert's qualifications. 

IIIIIIT LISTS 

7. By , the plaintiff{s) shall provide defendant(s) 
its tinal exhibit list, containing the proposed number and a brief 
description ot each exhibit which is intended to be ottered. The list 
shall be in contormity with the format set torth in Appendix III of the 
Local Rules. By , the defendant(s) shall provide plaintiff 
its final exhibit list in the same fashion. 

This rule contemplates that the exhibi ts will be in existence for 
examination by opposin9 counsel at the time the exhibit list is filed. 
Generalized descriptions of exhibits to be prepared in the future are not 



in complianc. with this rul., unless the parti.s have mutually agr.ed to 
a d.layed exchange of certain exhibits pursuant to paragraph 2 of this 
order. To avoid credibility contests over the exist.nc. or non-.xistence 
of any such agr .... nt, it must be reduced to writing in ord.r to be 
enforced or r.cognized by the Court. Absent compelling r.asons, exhibits 
which have not been provided pursuant to this paragraph will not be 
received at trial. 

The Court expects that the parties will narrow, rather than expand, 
their exhibit lists as the case approaches trial. All exhibits which are 
intended to be offered into evidence at trial shall be premarked and 
reviewed by the parties at least ten (10) days prior the commencement of 
the trial. The Clerk will supply gummed labels for this. No trial time 
will be used for the marking of exhibits. 

DISIQSITIVI NOTIOI' 

8. All dispositive motions shall be filed by the parties by 
__ ~~ ______ • Responses to said motions shall be filed by 
and the replies to said responses, if permitted by the Court upon 
application, shall be filed within seven (7) days of the response filing 
date. 

SBnT,'MlU 

9. Plaintiff's counsel is directed to initiate settlement discussions 
with the defendant(s) immediately and report the status of such discussions 
to the Court by letter no later than • No monetary 
figures are to be referenced in the letter. A Settlement Conference in 
this matter shall be held before the Settlement Conference Magistrate at 
a date to be set by the Magistrate and the parties after coordination with 
the Clerk's office, but no later than . The 
parties shall take the initiative in making sure that the above deadlines 
are met. 

~BIAL DUI 

10. The trial date for this matter shall be set for the 
trial docket. The case will be tried to (a jury, the Court). A jury 
demand has been made by • 

rIIIL PBB-TBIAL IILIIG. 

11. Any motions in limine shall be filed by • Responses 
shall be filed by ~ __ ~~~_ and replies, if permitted by the Court upon 
application, shall be filed within seven (7) days of the response filing 
date. 

12. On , one week prior to the trial of this matter, 
the parties shall file suggested voir dire, requested jury instructions, 
and, if desired, trial briefs. Any objections (optional) to the above 
referenced trial subai •• ions shall be filed fiVe (5) day. thereafter. In 
non-jury .atter., proposed findings of fact and conclusions of law are to 
be submitted no later than • 

3 



13. By , a final pr.trial ord.r approved by all 
coun •• l in COftforaity with Local Rul. 17(b) and th. foraat •• t forth in 
AppendixlV of 1:be Local Rul.s of this district, ahall be .ubaitted to the 
court. Th. p.afti_ in particular are directed to page iii of Appendix IV 
with regard to th •• pecification of all obj.ction. to propo.ed .xhibits, 
with said specification. containing the evidentiary rule or rul.. r.lied 
upon. Exhibit. which are not obj.ct.d to in the final pr.trial ord.r shall 
b. d .... d admitted at trial without the nec ••• ity of a furth.r .vid.ntiary 
foundation or h.aring. Th. Court will not tol.rat. "shotgun" or "blanket" 
auth.nticity obj.ctions or oth.r such obj.ctions appearing in the final 
pretrial order. Each obj.ction lodg.d in the tinal pr.trial ord.r must be 
able to withstand the "r.asonabl. inquiry" test ot Rul. 11 ot the Fed.ral 
Rules ot Civil Procedure. 

14. This case ret.rred to Mandatory Arb. und.r Local Rul. 43 [ ]. 

This case r.terred to Consensual Arb. und.r Local Rul. 43 [ ]. 

The proposed Arbitration Hearing date is 

The court exempts the case from Arb. [ ]. 

'mnIOJI' or '1'111 

15. The Court also advised counsel that it will not tavor motions to 
alt.r the schedule s.t forth above, with the exc.ption ot propos.d schedule 
changes which (1) are agreed upon by the partie., ADd (2) which will not 
alter the trial date or dispositive motion d.adlin. dat.. Scheduling 
matters involving discovery which meet both at these r.quir.ments do not 
require court approval. See paragraph 2 supra. Any other motion to alter 
the schedule set torth in this order which does not me.t both of the 
requirements set forth in this paragraph must be accompanied by a strong 
showing setting torth in detail the compelling circumstances justitying the 
proposed schedule changes. 

16. The parties w.re also advised that motions which are not responded 
to within the specitied p.riod ot time "shall b. de .. ed contessed." ~ 
Local Rul. 14(A) ot the W •• tern District of Oklahoma. Failure to comply 
with the deadlin.s s.t torth in this order will in all likelihood result 
in the impo.ition ot .anctions. ~ Fed. R. civ. P. 11, 16(t), 26(g) and 
37. Rob.rt. y. KclOry 693 F. Supp. 998 (W.O. Okla. 1987). 

Couns.l were provided a copy of General Order to Attorneys Appearing 
Betor. Judge Layn R. Phillips, Court Exhibit '1. 

17. Other: 

Time Start.d: 
Tim. Ended: 

Couns.l Appearing tor 
Plaintitt(s) 

BY ORDER OP THE COURT. 

LAYN R. PHILLIPS 
United Stat.s District Judge 

Counsel App.aring tor 
Defendant(s) 

... 





vs. 

:IX THE OH:ITED STATES D:IS'l'Rl:C'l' COORT FOR THE 
WES'l'ERH D:IS'l'R:IC'l' OF OXLAHOMA 

Plaintittcs), 

... Detendant Cs) • 

) 
) 
) 
) 
) No. CIV­
) 
) 
) 
) 

ORO E R 

IT IS SO ORDERED that the tollowinq Certiticate be siqned and 
filed by plaintittand plaintitf's counsel, or l3':Q U plaintiff, 
yithip 10 day. of filing a complaint and by detendant and 
detendant's counsel, or l3':Q U detendant, upon filipg the first 
relpon,iy. pltading, or as otherwise ordered by the Court. 

~ . , 

RALPH G. THOMPSON . 
United States District~~dqe 

CERTIFICATE 

We, and each ot us, beinq both counsel and party(ies), or ~ 

~ party, certity as tollows: 

1. Rule 11, Federal Rules of civil Procedure, has been read 

and understood as establishinq standards for both tactual and leqal 

representations and claims, and providinq that the Court shall 

impose sanctions tor a party's or counsel's violation ot such rule. 

2. It is understood that, dependinq on the case, the losing 

party will be required to pay the costs (includinq deposition 

expenses ot the winninq party) and may also be required to pay the 

winninq party's attorn.y·s tees. 

3 • Counsel and party have discussed (or IU:2 U party 

understands) realistically the time and expense of litiqatior.. 



includinq coata of pre-trial preparation, trial, and the time and 

co.ta of appeal. 

4. Coun.el (or ~ AI party) acknowledqe. respon.ibility to 

comply with the Federal Rules of civil Procedure, Federal Rules of 

Evidence and the Local Rules of this Court. 

5. Counsel and party (or IZm U party) under.tand (s) the 

. ·nece •• 1ty .. of. :..adherinq"., to=. ,all..;;,·achedule.~·.;.and.~.deadl ine •. establ ished 

by .tatute., rule. and orders of the court, and further 

understand (s) that consequence. for noncompliance may be the 

imposition of sanctions, includinq fines or payment of expenses, 

default judqment or di.mi •• al of the ca.e. 

DATED 
________________ , 19 _____ -

COUNSEL PARTY 

COUNSEL PARTY 

2 



Rule 11. signing of Pleadings, Motions, and Other Papers; 
Sanctions 

Every .pleading, motion, and other paper of a party represented 
~y an attorney shall be signed by at least one attorney of record 
1n the attorney's individual name, whose address shall be stated. 
A party who is not represented by an attorney shall sign the 
party I s pleading, motion, or other paper and state the party I s 
address. Except when otherwise specifically provided by rule or 
statute, pleadings need not be verified or accompanied by 
affidavit. The rule in equity that the averments of an answer 
under oath must be overcome by the testimony of two witnesses or 
of one. witness .sustained by corroborating circumstances is 
abolished. The signature of an attorney or party constitutes a 
certificate by the signer that the signer has read the pleading, 
motion, or other paper: that to the best of the signer's knowledge, 
information, and belief formed after reasonable inquiry it is well 
grounded in fact and is warranted by existing law or a good faith 
argument for the extension, modification, or reversal of existing 
law, and that it is not interposed for any improper purpose, such 
as to harass or to cause unnecessary delay or needless increase in 
the cost of litigation. If a pleading, motion, or other paper is 
not signed, it shall be stricken unless it is signed promptly after 
the omission is called to the attention of the pleader or movant. 
If a pleading, motion or other paper is signed in violation of this 
rule, the court, upon motion or upon its own initiative, shall 
impose upon the persen who signed it, a represented party, or both, 
an appropriate sanction, which may include an order to pay to the 
other party or parties the amount of the reasonable expenses 
incurred because of the filing of the pleading, motion, or other 
paper, includinq a reasonable attorney's fee. 

(As amended Apr. 28, 1983, eff. Aug. 1, 1983: Mar. 2, 1987, eff. 
Aug. 1, 1987.) 
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YOU HAVE JUST FILED A CIVIL ACTION THAT HAS BEEN ASSIGNED 

TO THE DOCKET OF JUDGE THOMAS D. LAMBROS. ALL PROCEEDINGS 

IN THIS ACTION SHALL BE CONDUCTED IN ACCORDANCE WITH THE 

DIRECTIVES SET FORTH IN THE CASE MANAGEMENT ORDER ATTACHED 

HERETO. PLAINTIFF'S COUNSEL IS RESPONSIBLE FOR PROVIDING 

ALL DEFENSE COUNSEL WITH A COpy OF THE ATTACHED ORDER. 



II 

ORDER RE: 

UNITED STATES DISTRICT COORT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

CASE MANAGEMENT PLAN 
and 

CASE MANAGEMENT BUDGET 
FOR NEWLY FILED ACTIONS 

LAMBROS, DISTRICT JUDGE 

Fed. R. Civ. P. 1 provides that the Rules of Civil 

Procedure shall be construed to secure the just speedy, and 

inexpensive determination of every action. In his 1984 Year-End 

Report on the Judiciary, Chief Justice Warren E. Burger . stated i 

that judges must act as litigation managers to regulate 

discovery and the li tigation process in general. Consistent 

wi th these mandates, the rules prescr ibed in this Order shall 

apply to the cases on the docket of Judge Thomas D. Lambros for 

the purpose of promoting their fair, efficient, and inexpensive 

resolution. 

Counsel for plaintiff is hereby entrusted with the 

responsibility for providing all defense counsel with a copy o~ 

this order as soon as possible. Pursuant to Fed. R. Civ. 2. 

l2(a), a defendant must serve a responsive pleading wit~~~ 

twenty (20) days of the filing of the complaint. Plaintiff's 

counsel shall therefore serve a copy of this order on 3 __ 

defense counsel immediately after learning their ident: '::". 

Counsel for all parties are expected to be fully aware of .. ".c> 

-1-
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directives set forth herein, and plaintiff's counsel shall be 

held accountable for a defendant's failure to comply with this 

order because of that defendant's lack of knowledge concerning 

the contents of this order. 

In order to provide a schedule of proceedings for this 

action, counsel shall meet and jointly prepare a case management 

plan. This plan shall set forth in detail a schedule for 

discovery and motion practice that is tailored to fit the 

particular needs of the case and avoids any unnecessary delay. 

In carrying out discovery, counsel are expected to exercise 

restraint and to demonstrate an appreciation for the costs to be 

borne by the li tigants. Discovery shall be conducted f-or the 

purpose of eliciting information necessary to facilitate a 

prompt resolytion of the case and not for the purpose of 

preparing for a protracted trial. Counsel shall consider the 

use of "consolidated discovery requests· - that is forms which 

consolidate interrogatories, requests for production, and 

requests for admissions on a single document rather than as 

separate filings. In this way counsel can eliminate mul tiple 

filings and the flow of unnecessary paper. The number of 

interrogatories, requests for production, and requests foe 

admissions contained in a consolidated discovery request sha 11 

not exceed thirty (30). This number may be expanded only by 

leave of court following the initial status conference conducted 

with respect to the case. Depositions shall be kept to a 

minimum. In order to eliminate the scheduling of unnecessary 

-2-
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deposi tions, counsel shall explore alternative methods of 

obtaining the needed information. 

In formulating a discovery schedule counsel shall give 

ser ious thought to their respecti ve discovery needs pr ior to 

drafting their requests. Discovery should proceed in stages 

calculated to elicit information necessary to resolve the case 

through settlement pr ior to the expenditure of substantial time 

and effort. Except in si tua tions where there is a clear and 

obvious need to preserve information which may be irretr ievably 

lost, intense discovery should be deferred until it is firmly 

established that the case will proceed to trial. Counsel are 

expected to act in a professional manner and cooperate with one 

another to avoid any unnecessary discovery disputes. It is the 
" II expectation of the Court that counsel are fully capable of: 

I managing discovery without extensive judicial intervention in 

I the form of protective orders and orders compelling discovery. 

I Essential to the proper development of a case management 
I 

I plan is the establishment of a case management budget. The 

has limited the average I ever-increasing costs of litigation 

individual's access to the court system. It has therefore 

become the duty of all members of the legal cOMmllni ty to wor k 

diligently towards reducing the high costs of litigation. 

Accordingly, counsel shall meet with their respecti ve cl i en t 5 

and discuss in detail the costs expected to be incurred dur l:1g 

the pendency of the lawsuit. In these discussions, couns~l 

shall inform their clients of foreseeable attorneys' fees, co~~~ 

-3-



costs, discovery expenses, witness fees, and all other expenses 

likely to arise. At the initial status conference, counsel 

shall represent to the Court that a case management budget has 

been prepared and that their clients have been fully apprised of 

the costs of the litigation. 

Within thirty (30) days of the date on which the 

complaint was filed, counsel for all parties shall meet to 

discuss the case management plan. In cases where one or more of 

the parties reside outside the district, this meeting may be 

conducted telephonically. Wi thin forty-five (45) days of the 

date of the filing of the complaint, counsel shall reduce the 

case management plan to writing and file a copy of the plan with 

the Court. At the same time counsel shall also jointly file a 

brief synopsis of the case (not to exceed two pages except in 

the instance of a complex case) setting forth the relevant facts 

and salient legal issues. The case management plan developed by 

counsel shall assure that the case is prepared for trial within 

six (6) months of the date on which action was filed. 

Exceptional cases shall be placed in a state of trial readiness 

within nine (9) months. Cases that are complex and may 

reasonably require a longer period of preparation may be 

exempted from these time limits by leave of court at the initial 

status conference. However, such leave shall be granted only if 

the case management plan provides that trial of the action shall 

be conducted within a reasonable period of time and counsel 

represents to the Court that their respective clients have 

-4-
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reviewed the plan and have approved the case management budget. 

The fact that a defendant files a motion pursuant to Fed. R. 

Civ. P. 12(b) or (c) will not relieve the parties of the 

obligation to meet and develop a case management plan. 

The Court shall conduct the initial status conference on 

this case fifty (50) days after the complaint has been filed. 

At this conference, counsel shall inform the court if they 

percei ve a need to expand the scope of discovery beyond the 

thirty (30) requests permitted in the consolidated discovery 

request. In those cases in which counsel wish to expand 

discovery, counsel shall have a detailed discovery plan prepared 

and shall represent to the Court that their clients hav.:e been 

apprised of the costs of the desired discovery. To facil! tate I 

the Court's monitoring of case progress, counsel shall jointly 

file a brief status report (not to exceed two (2) pages) 

concisely summarizing the development of the case every twenty­

one (21) days following the initial status confe~ence. 

All motions shall be filed in accordance with the 

schedule established for motion practice in the case management 

plan. Requests· for extensions of time in which to respond to 

motions shall not be granted inasmuch as counsel shall be given 

the opportunl ty to set response dates in the case management 

When briefing motions, counsel are encouraged to avoid 

filing lengthy memoranda containing unnecessary verbage. If 

counsel find it imperative to file a brief in excess of twenty 

(20) pages, attached to that brief shall be a short synops is 

-5-
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(not to exceed five (5) pages) highlighting the significant 

issues raised in the brief. 

In drafting the case management plan, counsel shall, in 

accordance with Fed. R. Civ. P. 16(c) (7), seriously consider the 

use of alternative dispute resolution procedures. Cases in 

which a jury demand has been made shall be assigned to Summary 

Jury Trial in accordance with the recent resolution of the 

Judicial Conference of the Un! ted States endorsing the use of 

Summary Jury Trial as an effective means of promoting 

settlement. In non-jury cases, counsel shall explore the use of 

arbitration, mediation, or any other extrajudicial method of 

dispute resolution. Cases involving a dispute between two 

business entities are good candidates for resolution through the 

use of the mini-trial, a procedure separate and distinct from 

Summary Jury Trial. In a mini-trial, corporate decision-makers 

are given the opportunity to observe the strength and weakness 

of their positions in a private trial conducted by a neutral 

advisor outside of court. 

The Court is mindful that this order places substanti a1 

responsibility for the management of the case in the hands of 

counsel. The purpose of this order, however, is not to burcen 

counsel, but to provide them with the opportunity to manage t~e 

case in a manner which best accommodates their particular ne~~s 

as well as the interests of their clients. The effec': ~:f; 

implementation of this order necessar ily compels a subs tan':.. ~ ~ 

degree of cooperation among counsel. Nonetheless, this c -: .:- .. 

-6-



firmly believes that the lawyers of this community aspire to the 

highest standards of the legal profession and will work 

enthusiastically to carry out the directives set forth herein. 

An implicit corollary to the Federal Rules of Civil Procedure is 

the rule of candor, which lawyers must allow to guide them 

through the various stages of the development of the case. 

Obstinacy and dilatory behavior should not infiltrate the 

proceedings. The recent amendments to Fed. R. Civ. P. 7, 11 and 

26 impose a mandatory duty on the trial judge to impose 

sanctions upon lawyers who fail to comply with the Court's 

directives. In summary, it is the conviction of this Cour t 

that the fair, efficient, and inexpensive administration of 

I justice can best be achieved by allowing counsel to wor k wi th 

I 
I 
I 

I 
I 
I 

the judge in' creating a management plan that best serves the 

needs of the individual case. 

IT IS SO ORDERED. 

~LD.i~ 
Thomas D. Lambros 

United States District Judge 

-7-



• HOMAS D. LAMBROS 
Cbief Judge 

UNITED STATES DISTRICT COURT 
Northern District of Ohio 
CLEVELAND, OHIO 44114 

Judge Lee R. West 
Western District of Oklahoma 
Attn: Ann Marshall, Law Oerk 
3001 United States Courthouse 
200 N.W. 4th Street 
Oklahoma City, Oklahoma 73102 

Dear Ms. Marshall: 

March 2S, 1991 

I have enclosed a copy of the Case Management and Budget Order utilized in 
cases assigned to Chief Judge Thomas D. Lambros. Although it is anticipated that this 
order will be revised in light of the Civil Justice Reform Act of 1990, some of the same 
concepts, such as alternative dispute resolution, budgeting, phased discovery and 
differentiated case management, will be incorporated. I hope you will find components 
of this order useful in formulating case management plans for the Western District of 
Oklahoma. Please let me know if I may be of further assistance. 

Enclosure 

Sincerely:c: ~. _ 

~
~~'J 

Jo n E. Pettinelli 
w Clerk 
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~b ,tate. ~ilirid GIuurt 
;Nortlfem !JiJtritt at (l)1tJaItotu 

ll3 .nt l&nlrllt. ~0111 4-5%8 

Ms. Ann Marshall 
ADR Law Clerk 
United States District Court 
Western District of Oklahoma 
30llC U. S. Courthouse 
200 N. W. 4th 
0 1' '. r' 0'1' 73"02 f-..i.anUma ,-,uy, .. anoma, 1 ., 

~b -'lml GIourt!tllUlt 

'mulA, (l)klalf01lta 141.03 

March 19, 1991 

Re: Northern District of Oklahoma - Scheduling Procedures 

Dear Ann: 

(918) 581-797& 

(,ItJ) 745-71176 

I enjoyed comparing notes the other day on the telephone. As you requested, I 
enclose the following: 

1. Our current Scheduling Order. 
2. Our current Settlement Conference Order. 

During our initial status conferences, we generally ask the lawyers to help us design 
a settlement plan. Such a plan will include deadlines for communications between the 
lawyers and the filing of a settlement report; a date for requesting a settlement conference; 
or the immediate request for a settlement conference at a time when it will be of optimum 
effectiveness. If the latter route is pursued, my clerk then follows up by sending out the 
Settlement Conference Order, which sets the specific date and time for the settlement 
conference, the dates for the Settlement Conference Statements, and indicates who the 
settlement magistrate judge or adjunct settlement Judge will be. 

Oftentimes, as an alternative to this procedure, the lawyers and I discuss settlement 
during the initial status conference and, based on those discussions, I make a 
recommendation for settlement and require the a {torneys to pass that recommendation on 
to their clients. The lawyers are then expected to call my office within forty-eight (48) 
hours or so and indicate whether or not their clients are willing to accept the settlement 
proposal. If both sides accept, the case is settled, If one side does not accept, then the 
case proceeds along the course set out in the Scheduling Order, which had been prepared 
at the initial scheduling conference. 



I hope these materials are of some assistance to you. Please let me know if I can 
do anything else to help. 

o Wagner 
ted States Magistrate Judge 

JLW/ka 

Enclosures 



v. 

IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA 

Plaintiff(s), 

Defendant(s) . 

) 
) 
} 
) 
) 
) 
) 
) 
) 

No. -C-

SETTLEMENT CONlBBENCE ORDER 

PLEASE RDD THIS ORDU CAREPULLYl It has been revised. The latest 
revisions appear in bold print. 

Judge has referred this case for a 
settlement conference and directed the Clerk to enter this Order. 
________________________________ ~-------- will act as a settlement 
judge who will not be involved in the actual trial of the case and 
who will assist in an objective appraisal and evaluation of the 
lawsuit. The following are mandatory guidelines for the parties in 
preparing for the settlement conference. 

~ IPLL SETTLEMENT AUTHORITY REQUIRED 

In addition to counsel who will try the case being present, a 
person with full settlement authority must likewise be present for 
the conference. This require. the presence of your client or, if 
a corporate entity, an authorized non-lawyer representative of 
your client. For a defendant, such representative must have final 
settlement authority to commit the company to pay, in the 
representative's discretion, a settlement amount recommended by the 
settlement judge up to the plaintiff's prayer (excluding punitive 
damage prayers in excess of $100,000.00) or up to the plaintiff's 
last demand, whichever is lower. For a plaintiff, such 
representative must have final authority, in the representative's 
discretion, to authorize dismissal of the case with prejudice, or 
to accept a settlement amount recommended by the settlement judge 
down to the defendant's last offer. 

The purpose of this requirement is to have representatives 
present who can settle the case during the course of the conference 
wi thout consulting a superior. A governmental entity may be 
granted permission to proceed with a representative with limited 
authority upon proper application pursuant to Local Court Rule 
17.1A. 



~ BXCBPfIQR WHIRl BOARD APPROVAL RBQUIRBD 

If Board approval 
attendance of the entire 
least one sitting member 
~psolutely required. 

is required to authorize settlement, 
Board is requested. The attendance of at 
of the Board (preferably the Chairman) is 

~ APPEARANCB WITHOUT CLIBNT PROHIBITBD 

Counsel appearing without their clients (whether or not you 
have been given settlement authority) will cause the conference to 
be canceled and rescheduled. Counsel for a government entity may 
be excused from this requirement upon proper application under 
Local Court Rule 17.1A. 

~ AUTHORIZBD INSURANCB RBPRBSENTATIVB'S) RBOUIRED 

Any insurance company that is (1) a party, (2) is 
contractually entitled to indemnity or subrogation out of 
settlement proceeds, or (3) is contractually required to defend or 
to pay damages, if any, assessed within its policy limits in this 
case must have a fully authorized settlement representative present 
at the conference. Such representative must have final settlement 
authority to commit the company to pay, in the representative's 
discretion, an amount recommended by the settlement judge within 
the policy limits. The purpose of this requirement is to have an 
insurance representative present who can settle the outstanding 
claim or claims during the course of the conference without 
consulting a superior. An insurance representative authorized to 
pay, in his discretion, up to the plaintiff's last demand will also 
satisfy this requirement. 

~ ADVICB TO NON-PARTY INSURANCE COMPANIES RBQUIRBD 

Counsel of record will be responsible for timely advising any 
involved non-party insurance company of the requirements of this 
order. 

~ PRB-COHlIRIHCB DISCUSSIONS RBOUIRBD 

Prior to the settlement conference, the attorneys are directed 
to discuss settlement with their respective clients and insurance 
representatives, and opposing parties are directed to discuss 
settlement so the parameters of settlement have been explored well 
in advance of the settlement conference. This .eans the following': 
Such discussions .ust occur no less than twenty (20) calendar days 
before the scheduled settl .. ent conference. If neither party has 
previously .. de any offer to settle, Plaintiff ~, no less than 
twenty (20) days before the conference tender to Defendant a 
written settl_ent offer. Thereafter Defendant !IY.I! make anet 
deliver a written response within five (5) calendar days. That 
response may either take the fora of a written substantive offer, 
or, a written comaunication that Defendant declines to .ake any 
offer. 



If either party decline. to make any offer a. required above, 
it shall instead, within the tiae restriction •• et out above, .ove 
to continue or strike the conference, settinq forth therein the 
reasons(s) for such .otion. 

If either party declines to make an offer yet still wishes a 
settle.ent conference, it .ust specify with particularity the 
reasons it yet desires a conference in its Settl .. ent Conference 
Stat .. ent delivered to the Court. Silence or failure to 
communicate as required is not itself a form of communication which 
satisfies th.se require.ents. 

L.. SBTTLBJlBJIT CONlBRBNCB STATBlBJIT 

A settlement conference statement of each party must be 
submitted directly to the settlement judge no later than 

setting forth th~ relevant posit,ions of the parties 
concerning factual issues, issues of law, damages, and the 
settlement negotiation history of the case, including a recitation 
of any specific demands and offers that may have been conveyed. 
Copies of your settlement conference statement are to be promptly 
transmitted to all counsel of record. Pertinent evidence to be 
offered at trial should be brought to the settlement conference for 
presentation to the settlement judge if thought particularly 
relevant. The settlement conference statement may not exceed five 
(5) pages in length and will not be made a part of the case file. 

~ PQRPOSB or COKPBRBNCB 

The purpose of the settlement c;onference is to permit an 
informal discussion between the attorneys, parties, non-party 
indemnitor or insurers, and the settlement judge of every aspect of 
the lawsuit bearing on its settlement value, thus permitting the 
settlement judge to privately express his views concerning the 
settlement value of the parties I claims. The settlement judge may, 
in his or her discretion, converse with the lawyers, the parties, 
the insurance representatives or anyone of them outside the 
hearing of the others. 

~ CONlIDBlTIILITY STRICTLY BNlORCBD 

Neither the settlement conference statements nor 
communications of any kind occurring during the settlement 
conference can be used by any party with regard to any aspect of 
the litigation or trial of the case. Strict confidentiality shall 
be maintained with regard to such communications by both the 
settlement judge and the parties. 



1.L. COJI'J.'II1l.NICIS 

Applications for continuance of the settlement conference will 
not be entertained unless such application is submitted to the 
settlement conference judge in writing at least eleven (11) days 
prior to the scheduled conference. Any such application must 
contain both a statement setting forth good cause for a continuance 
and a recitation of whether or not the continuance is opposed by 
any other party • 

.lL. SITTIIG 

The settlement conference is set on ______________ ~ __ , the 
day of , 19 ~, at o'clock ~, 

in Tulsa, Oklahoma, Magistrate's Courtroom #2, on the Third Floor 
of the Federal Courthouse. 

12. ROTIlICATIOI 01 PRIOB SITTLBHBRT RIOUIRID 

In the event a settlement between the parties is reached 
before the settlement conference date, parties are to notify the 
settlement judge immediately. 

~ CQlSIOUIICIS or ROR-COMPLIANCE 

Upon certification by the Settlement Judge or Adjunct 
Settl .. ent Judge of circumstances showing non-coDlpliance with this 
order, the assigned trial judge .ay take any corrective action 
permitted by law. Such action .ay include cont .. pt proceedings 
and/or assess.ent of costs, expenses and attorney fees, together 
with any additional .easures dee.ed by the court to be appropriate 
under the circumstances. 

Dated this ____ day of ______________ , 19 ~. 

By: 

cc: ALL COUNSEL OF RECORD 

Revised 1-8-91 

JACK C. SILVER, CLERK 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OKLAHOMA 

Deputy Clerk 



v. 

1. 
2. 
3. 
4. 
5. 

Sa. 
Sb. 
6. 
6a. 
7. 
8. 
9. 

IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OKLAHOMA 

) 
Plaintiff(s), ) 

) 
) 
) 

Defendant(s). ) 

No. 

SCHEDULING ORDER 

TRIAL DATE ( ) JURY 
---- ESTIMATED TRIAL TIME 

( ) NON-JURY 

PRETRIAL CONFERENCE AT o'clock 
-------- MOTIONS FOR JOINDER OF ADDITIONAL PARTIES &/OR AMEND~- _ 
_________ DISCOVERY CUTOFF (NOTE: Interrogatories & R. 34 r~ests -

must be made 30 days in advance of this date.) 
DOCUMENT 

--------- DEPOSITION 
_________ DISPOSITIVE MOTION CUTOFF 
_________ RESPONSES 

REQUESTED JURY INSTRUCTIONS, VOIR DIRE, (JURY) 
_________ PROPOSED FINDINGS OF FACT & CONCLUSIONS OF LAW 
_________ MOTIONS IN LIMINE 

9a. RESPONSES 
10. --------- TRIAL BRIEFS 
11. ____ AGREED PRETRIAL ORDER 
11a. . AGREED PRETRIAL MEMO 
11b. FINAL PRETRIAL ORDER 
12. SETTLEMENT REPORT (Filed - Include date of meeting, persons 

present, and results.) 
13. REQUEST FOR SETTLEMENT JUDGE 
14. SETTLEMENT CONFERENCE REQUESTED AFTER (MONTH & YEAR) 
15. CONSENT TO ADJUNCT SETTLEMENT JUDGE ( ) YES ( ) NO 
16. EXCHANGE OF WITNESS LIST, FILED OF RECORD 
16a. EXPERT WITNESS EXCHANGE, FILED OF RECORD 
17. EXCHANGE OF PREMARKED EXHIBITS 
1S. DEPOSITION/VIDEOTAPE/INTERROGATORY DESIGNATIONS 
lSa. COUNTER-DESIGNATIONS 
lSb. WRITTEN OBJECTIONS TO DESIGNATIONS OR COUNTERDESIGHATIONS 
19. STIPULATIONS/ADDITIONALLY ORDERED: 

IT IS OROEnO that no date set by this Order can be changed except for 
good cause and upon written Order of this Court prior to the date scheduled. 

This Ordered is entered this ________ day of __________________ , 198 

Attorney for Plaintiff 

UNITED STATES DISTRICT JUDGE/MAGISTRATE 

Attorney for Defendant 
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FILED 
JAN Z £ 1991 

t\v..,a..r\, .,. "'''''''''1_, .... ""_1·, 

IN THE UNITED STATES DISTRICT COURT IJ.S.OIST.COUJ11'WE~OIST.OFlJr· FOR THE r:>v _.~._ 1)1=0!'''''' 

WESTERN DISTRICT OF OKLAHOMA 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) NO. CR-
) 
) 

Dete"'d.ant(s) • ) 

ORDER FOR DISCOVERY AND INSPECTION IN CRIMINAL CASES 

In order to obviate unnecessary motion. for discovery in' 

criminal actions, proceedings, matters or ca.~s assigned to the 

undersigned Court for trial, 

IT IS ORDERED: 

A. DISCOVERY BY DEFENDANT 

1. Within ten (10) days hereof with resp~ct to anv 

dp.fendant who has 4ntered a plea of not quilty to the indictment 

filed in this ca.e, the United State. Attorney, or one of his 

assistants, and ~h. d.f.ndant's attorney shall meet and confer, 

and upon requ •• t of the attorney for the defendant the Government 

shall: 

a. P.~1t d.f.ndant's attorney to in.pect and copy or 

photoqraph any r.l.vant written or recorded .tat ••• nt. or con­

ffts.1on. made by the defendant, or copi.. thereof, within the 

po ••••• ion, cu.tody or control of the Governaent, the .xi.t.nc~ 

of whieh is known, or may become known, to the attorn.y for the 

Government. 



/ 

b. Provide detendant's attorney with the substance 0= 
an oral statement made by the defendant in response to an'! 

interroqation by an employee or aqent of any qovernmental aqp.ncv, 

local, state or federal, involved in the investigation or report­

ing of the offense(s) charqAd in the indictment, whether or not 

redUCAd to writinq. 

c. Permit detendant's attorney to inspAct and copy or 

photoqraph any relevant results or reports ot physical or mental 

examinations, and of scientific tests or experiments made in 

connection with the case, or copies thereof, within the pos­

session, custody or control of the Government, the existp.nce ot 

which is known, or may become known to thft attornev for the 

Government, and which are material to the case. 

d. Permit defendant's attorney to inspect and copy or 

photoqraph any relevant recorded testimony of the defendant 

before a qrand jury which relates to the offense fs) charged in 

the indictment. 

e. Pe~it d.fendant's attorney to inspect and copy or 

photoqraph books, paper., documents, tanqible objects, buildinqs 

or places which ar. the prop.rty of the defendant and which are 

within the po ••••• ion, custody or control of the Government. 

f. '.rait d.f.ndant's attorney to in.pect and copy all 

books, pap.rs, docum.nts, photoqraphs, tanqible objects, 

demon.trativ. exhibits, charts or copies or portions thereof 

relevant to the off.n •• fs) charqp.d in the indictm.nt within the 

po ••••• ion, custody or control of the Governm.nt. This will 



include, but is not limited to, all exhibits which thA Government 

intends to utilize as evidence in chief at trial. 

q. Make known to defendant's attorney the defendant's 

prior criminal record in th~ possesRion of the attorney for the 

Government. 

h. Make known to defendant's attorney the p~i~r 

felony convictions of any witness the Government intends to call 

in its case-in-chief. The disclosure required by this paraqraph, 

under appropriate circumstances, may be declined in accordanc'! 

with paraqraph E(l). 

i. Permit defendant t s attorney to inspect, copy or 

photoqraph any evidence favorable to the defendant within the 

meaninq of Brady v. Maryland, 173 U.S.. 83 (1963) and Giqlio v. 

United Statel, 405 U.S. 150 (1972) and related calel. 

j. Provide defendant t s attorney a written reRume or 

statement of the qualifications of any expert witness which the 

United States Attorney intends to call in itl cale in chief, 

toqether with a ~ statement of the substance of such expert IS 

expected testimony. 

k. Advi.. defendant t S attorn--y of the existence or 

nonexiltenc. of any evidence in the pOlleslion of the Governm~nt 

obtained a. the re.ult of any elec~ronic lurveillance or wiretap. 

1. Advi.e aefendant'l attorney of the contwmplated use 

of inform.r testimony (fact of informer only, not n ... or testi­

mony) • 

any 

m. Disclose to d.fendant's attorney its intent to u~e 

stat~mAnts or confessions made hv the defendant to law 



enforcement officials. If defendant questions the admissibility 

of such statement or confession, defendant shall file an 

appropriate motion no later than seven (7) days subsequent to the 

discovery conference and the hearinq required by Jackson v. 

Denno, 378 U.S. 368 (1964), will be held prior to the ope!"\inq 

~tatements of counsel. 

B. DISCOVERY BY GOVERNMENT 

1. The defendant'S attorney shall at the conference 

disclose to the United States Attorney: 

a. A written resume or statement of the qualification~ 

of any expert witness which the defendant intend. to call in his 

case in chief, toqether with a statement of the substanc@ of such 

expert's expected te.timony. 

b. The results, by the oriqinal or a copy, of any 

scientific or medical report which defendant intends to use in 

the presentation of his case in chief. 

c. Oefense of alibi. The United State. Attorney shall 

at the conference notify d.fendant in writing of the specific 

time, date and plac. at which the offen.e (.) charged in the 

indictment i./ar. all.g.d to have been committed. 

D.f.ndant shall, in writing, within three (3) davs 

thereafter notify the Unit.d States Attorn.y of the sp.cific 

place at which h. claim. to have be.n at the tim. of the alleged 

offense(s} to which a d.fen •• o~ alibi will be addr •••• d and the 

names and address •• of the witn ••••• upon whoa he int.nd. to rely 

to establish .uch alibi. 



Within five (5) days thereafter or such oth~r time 

as the Court may direct, the United States Attorney shall inform 

th ... defendant of the names and addresses of thfl!! witnfl!sses upon 

whom the Government intends to rely to establish defendant's 

presence at the scene of the alleqed offense(s). 

Failure to comply with the time limits set ~orth 

herein may result in the imposition of the sanction provided in 

F4ceral Rules of Criminal Procedure Rule 12.l(d). 

d. Defense based on mental condition. The defendant 

shall notify the Government in writinq that the defendant will' 

rely upon the defense of insanity at the time of the alleqed 

crime, or of mental disease, defect, or other condition bearinq 

upon whether he had the mental state required for the offense(s) 

charqed. Notice of such claimed defense shall also be filed with 

the Clerk. 

Failure to qive such notification in writinq may 

result in the impo.ition of the sanction set forth in Ped~ral 

Rules of Criminal Proeedure Rule l2.2(d). 

e. EntrapBent. The defendant shall notify the Govern­

ment in wrltlnq that defendant will r.ly on the defense of 

entrapment by qovern.ent employ-es ~r aqents to commit the 

offen.e(.) charqed 1n the indictm8nt. 

f. Pftnal t Goverftlllen t '~ at tr')rney to in.pect and copy 

all exhibita, includlnq, but not limited to, booka, papers, 

document., photoqrapha, tanqible objects, de.onatratlve exhibits, 

chart. or copi •• or portion. th.r.o~ relevant to the offense(s) 

charq.d in the indictm.nt within the po ••••• ion, custody or 



control ot the defendant which the defendant intends to utilize 

as evidence in chiet at trial. 

C. OBJECTIONS TO EVIDENCE 

1. Unless specific objection to the evidentiary foundation 

of any exhibit disclosed by the rfllouired conference a! counsel 

(or thflt onqoinq duties set forth in this Order), is made in 

writinq to the Court at least one week prior to trial by thp. 

party opposinq the admission of the exhibit, it shall be deemfltd 

that the requirement. of foundation (includinq chain of custody) 

for the introduction of such evidence at trial is waived. This 

Order shall not affeet the riqht of any party to object at the 

time of trial to the introduction of an exhibit other than on the 

basis of foundation. 

2. If a report produced at the required conffllrence of 

counsel contains the result of a scientific test, performed by a 

competent expert witness (as shown by a resume or written state­

ment of qualifications) is not objected to within seven (7) days 

sub~equent to the discovery conference, an objection to the 

admissibility of said. report in lieu of the tflstimony of the 

expert perfontinq such scientific test shall be deemed to have 

been waived.. 

D. JOIN'!' STATIMD'l' 

1. The day followinq completion of the conference required 

herein, th. partie. shall file a joint stat ... nt: 

a. That the pre.cribed. conference was held., 

b. Th~ date of said. conference; 

• 



c. The name of the Assistant United Stateft Attorneys 

with whom the conterenc4 was held, as well as th-. name of all 

def.nse counsAl who participated in the conf-.r4nce; 

d. The contestAd matters ot discovery and inspectior. 

and any additional discov4ry or inspAction desired bv the d-.fen­

dant or the Government~ 

e. The tact ot disclosure ot all materials favorable 

to the dAfendant or the absenee thereof within the meaninq of 

Brady v. Maryland, 373 U.S. 83 (1963) and related case., 

t. The resolution of foundational objection. to 

documentary evidence proposed to be used by both parties (except 

for the purposes of impeachment); 

q. The re.olution of chain of eustody (where in 

issue); 

h. The resolution of the admissibility of scientific 

analysis without need of callinq the expftrt at the trial. 

E. DISPUTED MATTIRS 

1. If, in 7 the judqment of the United States Attorney or 

defen.e counsftl, it would not be in the intere.t. of ju.tic~ to 

make anyone or mere di.clo.ures set forth above and requested by 

,oppo.ing coun.el, di.clo.ure may be declined, and oppo.inq 

coun •• l .dvis.d. 

2. Any p.rty r.qu •• ting • ruling upon any cont.st.d m.tter 

of di.covery sh.ll file • motion .nd a memor.ndua setting forth 

the leg.l and f.ctu.l re.sons for nondi.closur. within s.ven (7) 

day. .fter the di.covery conferenc.. Th. opposing p.rty shall 

re.pond within .even (7) d.y •• In c.... involving witness 



o 

security matters or otherwise sensitive situations, such 

memoranda may be tiled under seal. 

F. CONTINUING DUTY TO DISCLOSE 

1. It shall be the joint duty ot counsel for the defendant 

and the United States Attorney to schedule and hold the confer-

ence contemplated herein. The United States Attorney shall 

assure time and availability for such con terence within th~ tim~ 

herein provided unless thflt discovery con terence is waived in 

writin9 by defendant and his counsel and such waiver filed with 

the Court. 

2. Any duty ot disclo.ure and discovery set torth herein is 

a continuin9 on. upon both partiflts. It requir •• prompt disclo­

sure ot any and all matters call.d for by this Order which come 

into the possession of .ith.r party after the con terence call~rl 

for by this Order i. held. 

3. Wh.n the term "po ••••• ion, cu.tody or control ot th~ 

Government· is u •• d h.rein, it shall include, but not be limited 
.-

to, those it4m. in the actual poss.ssion, cu.tody or control of 

the United State. Attorney, a. w.ll as tho.e items which may be 

acquired by inquiry ot law .ntorcem.nt otticials, local, state 

and tederal, involved in the transaction or transactions sur­

roundinq the offen.e(.' charqed in'the indictment. 

G. WITNESS STATZMDTS 

Coun.el tor the Government shall file with the Court in 

camera (under seal' a list of all witn~s.e. to be called by the -
Government in it. case in chief who made statements. Such lis~ 



shall be filed no later than tW8nt~ (20) days subsequent to th~ 

discovery conterence. 

H. MISCELLANEOUS 

1. This Order shall also apply to any matter in whi~h the 

United States proceeds by intormation rather than indictment. 

2. This Order is not intended to pr8clude discovery by 

e1 ther the Government or defendant pursuant to Rule 16 of the 

Federal Rules of Criminal Proc8dure. 

I. MOTIONS 

All pretrial motions shall be tiled not later than seven (7) 

days subsequent to the discovery conterence. The party opposing 
. 

the motion shall tile a re.ponse within seven (7) days atter 

service ot the motion. 

The partie. are otherwise ordered to comply with the Federal 

Rules of Procedure. 

IT IS SO ORDERED this _oIIil52 .... .1 .... _ day 0 t ""';)iIIiO.iIiQ,;w.;t-J;;.' .k~ ... 't ... .,<..,./ __ ' 19 2L. . 
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~1201ATION 

Arbitration vs. mediation­
explaining the differences 
by John W. Cooley 

This article is adapted from a version that appeared 
in the CHICAGO BAR RECORD (January-February, 
1985). 

I. Robins, A GUIDE FOR LABOR MEDIATORS 6 
(Honolulu: University Press of Hawaii, 1976). 

2. Id. 
3. Elkouri and Elkouri, How ARBITRATION 

WORKS 24 (Washington, D.C.: BNA, 3rd ed. 1973). 
4. Id. at 25. 

A
n amazing number of lawyers 
and business professionals are 
unaware of the differences be­
tween arbitration and media­

tion. Their confusion is excusable. 
In the early development of the Eng­

lish language, the two words were used 

interchangeably. The Oxford English 
Dictionary provides as one historical 
definition of arbitration: "to act as for­
mal arbitrator or umpire, to mediate (in 
a dispute between contending parties).'' 
The Statutes of Edward III (1606) refer­
ring to what today obviously would be 
called a commercial arbitration panel, 
provided: ''.And two Englishmen, two of 
Lombardie and two of Almaigne shall 
(be) chosen to be mediators of questions 
between sellers and buyers."1 

Modern labor relations statutes tend 
to perpetuate this confusion. As one 
commentator has observed: 

Some statutes, referring to a process as "me­
diation" describe formal hearings, with wit­
nesses testifying under oath and transcripts 
made, require reports and recommenda­
tions for settlement to be made by the neu­
tral within fixed periods, and either state or 
imply the finality of the "mediator's recom­
mendations." In one statute the neutral 
third parties are called, interchangeably, 
mediators, arbitrators and impasse panels. 2 

The Federal Mediation and Concilia­
tion Service (note the absence of "arbi­
tration" in its title) performs a basic 
arbitration function by maintaining a 
roster from which the Service can nomi­
nate arbitrators to the parties and sug­
gest "certain procedures and guides that 
[the Service believes] will enhance the 
acceptability of arbitration. " 3 

The National Mediation Board (em­
phasis added) performs important func­
tions in the promotion of arbitration 
and the selection of arbitrators for the 
railroad and airline industries. 4 

Libraries also assist in perpetuating 
the arbitration/mediation· definitional 
charade. Search under "mediation" and 
you will invariably be referred to· "arbi­
tration.'' In the midst of this confusion­
even among congressional draftsmen­
it is time to explain the differences 
between the processes. 

The most basic difference between the 
two is that arbitration involves a deci­
sion by an intervening third party or 
"neutral;" mediation does not. 

Another way to distinguish the two is 
by describing the processes in terms of the 
neutral's mental functions. In arbitration, 
the neutral employs mostly "left brain" or 
"rational" mental processes-analytical, 
mathematical, logical, technical, adminis­
trative; in mediation, the neutral employs 
mostly "right brain" or "creative" mental 
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processes-conceptual, intuitive, artistic, 
holistic, symbolic, emotional. 

The arbitrator deals largely with the 
objective; the mediator, the subjective. 
The arbitrator is generally a passive 
functionary who determines right or 
wrong; the mediator is generally an 
active functionary who attempts to move 
the parties to reconciliation and agree­
ment, regardless of who or what is right 
or wrong. 

Because the role of the mediator in­
volves instinctive reactions, intuition, 
keen interpersonal skills, the ability to 
perceive subtle psychological and be­
havioral indicators, in addition to logic 
and rational thinking, it is much more 
difficult than the arbitrator's role to per­
form effectively. 5 It is fair to say that 
while most mediators can effectively per­
form the arbitrator's function, the con­
verse is not necessarily true. 

Besides these differences the two pro­
cesses are generally employed to resolve 
two different types of disputes. Media­
tion is used where there is a reasonable 
likelihood that the parties will be able to 
reach an agreement with the assistance 
of a neutral. Usually, mediation is used 
when parties will have an ongoing rela­
tionship after resolution of the conflict. 
Arbitration, on the other hand, is gener­
ally appropriate for use when two condi­
tions exist: there is no reasonable likeli­
hood of a negotiated settlement; and 
there will not be a continuing relation­
ship after resolution. 6 

If the two processes are to be used in 
sequence, mediation occurs first, and if 
unsuccessful, resort is made to arbitra­
tion.7 Viewed in terms of the judicial 
process, arbitration is comparable to a 
trial and mediation is akin to a judicial 
settlement conference. They are as dif­
ferent as night and day. 8 The differences 
can best be understood by discussing 
them in terms of the processes of arbitra­
tion and mediation. 

The arbitration process 
Arbitration has had a long history in this 
country, going back to procedures car­
ried over into the Colonies from mercan­
tile England. George Washingtonputan 
arbitration clause in his last will and 
testament to resolve disputes among his 
heirs. Abraham Lincoln urged lawyers 
to keep their clients out of court and 
himself arbitrated a boundary dispute 

between two farmers. Today, arbitration 
is being used more broadly for dispute 
settlement both in labor-management 
relations and in commerical transactions. 

Aside from its well-known use in resolv­
ing labor disputes, arbitration is now 
becoming widely used to settle inter­
company disputes in various industries, 
including textile, construction, life and 
casualty insurance, canning, livestock, air 
transport, grain and feed and securities. 9 

Simply defined, arbitration is a process 
in which a dispute is submitted to a third 
party or neutral (or sometimes a panel of 
three arbitrators) to hear arguments, re­
view evidence and render a decision. Io 
Court-annexed arbitration, a relatively 
new development, is a process in which 
judges refer civil suits to arbitrators to 
render prompt, non-binding decisions. If 
a particular decision is not accepted by a 
losing party, a trial de nova may be held 
in the court system. However, adverse 
decisions sometimes lead to further nego­
tiation and pre-trial settlement.II 

The arbitration process, court-annexed 
or .otherwise, normally consists of six 
stages: initiation, preparation, prehear­
ing conferences, hearing, decisionmak­
ing, and award. 

Initiation. The initiation stage of arbi­
tration consists of two sub-stages: initi­
ating the proceeding, and selecting the 
arbitrator. An arbitration proceeding 
may be initiated either by: submission; 
"demand" or "notice;" or, in the case of a 

5. As one American professional mediator put 
it, the mediator "has no science of navigation, no 
fund inherited from the experience of others. He is a 
solitary artist recognizing, at most, a few guiding 
stars and depending mainly on his personal power 
of divination." Meyer, Function of the Mediator in 
Collective Bargaining, 13 INDUS. & LAB. REL. REV. 
159 (1960). 

6. In labor relations arbitrations, of course, con­
dition (2) is normally not present. Labor disputes 
are generally divided into two categories: rights 
disputes and interest disputes. Disputes as to 
"rights" involve the interpretation or application 
of existing laws, agreements or customary prac­
tices, disputes as to "interests" involve controver­
sies over the formation of collective agreements or 
efforts to secure them where no such agreement is 
yet in existence, Elkouri and Elkouri, supra n. 3, at 
47. 

7. Because of ethical considerations, the arbitra­
tor and mediator normally are di£ferent persons. It 
should also be noted that mediation is frequently 
effective when it is attempted, with the concurrence 
of the parties, during the course of an arbitration 
with a neutral other than the arbitrator serving as 
the mediator. Often the unfolding of the opponent's 
evidence during the course of arbitration leads to a 
better appreciation of the merits of their respective 
positions and hence an atmosphere conducive to 
settlement discussions. 

8. The stark distinction between mediation and 
arbitration was well made by a professional media­
tor who became chairman of the New York State 
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court-annexed proceeding, court rule or 
court order. 

A submission must be signed by both 
parties and is used where there is no pre­
vious agreement to arbitrate. It often 
names the arbitrator (or method of ap­
pointment), contains considerable detail 
regarding the arbitrator's authority, the 
procedure to be used at the hearing, 
statement of the matter in dispute, the 
amount of money in controversy, the 
remedy sought and other matters. 

On the other hand, where the descrip­
tion of a dispute is contained in an 
agreement and the parties have agreed in 
advance to arbitrate it, arbitration may 
be initiated unilaterally by one party 
serving upon the other a written "de­
mand" or "notice" to arbitrate. 

However, even where an agreement 
contains a "demand" or "notice" arbi­
tration clause, parties sometimes choose 
also to execute a submission after the 
dispute has materialized. In the court­
annexed situation, a lawsuit is manda­
torily referred to an arbitration track and 
the parties must select an arbitrator from 
a court-maintained roster or otherwise 
by mutual agreement. I2 

Several types of tribunals and methods 
of selecting their membership are avail­
able to parties who wish to arbitrate. 
Parties may choose between the use of a 
"temporary" or "permanent" arbitrator. 
They can also choose to have single or 
multiple arbitrators. Since success of the 

Mediation Board: "Mediation and arbitration ... 
have conceptually nothing in common. The one 
[mediation] involves helping people to decide for 
themselves, the other involves helping people by 
deciding for them." Meyer, supra n. 5, at 164, as 
quoted in Gulliver, DISPUTES AND NEGOTIATIONS, A 
CROSS-CULTURAL PERSPECTIVE, 210 (New York: Aca­
demic Press, I 979). 

9. Cooley, Arbitration as an Alternative to Fed­
eral Litigation in the Seventh Circuit, REPORT OF 
THE SuBCOMMIITEE ON ALTERNATIVES TO THE PRES• 
ENT FEDERAL COURT SYSTEM, SEVENTH CIRCUIT An 
Hoc CoMMIITEE TO STUDY THE HIGH COST OF LIT­
IGATION, 2 {July 13, 1978). 

IO. Paths to Justice: Major Public Policy Issues 
of Dispute Resolution, REPORT OF THE An Hoc 
PANEL ON DISPUTE RESOLUTION AND PUBLIC POLICY, 
Appendix 2 (Washington, D.C.: National Institute 
for Dispute Resolution, October, I983). 

11. Id. See also EVALUATION OF CouRT-ANNEXED 
ARBITRATION IN THREE FEDERAL DISTRICT COURTS 
(Washington, D.C.: Federal Judicial Center, 1981). 

12. Cooley, supra n. 9, at 4, Elkouri and Elkouri, 
supran. 3, at 183-86. Domke on Commericial Arbi­
tration. §§14:00-14;05 (Rev. Ed. 1984). Arbitrators, if 
chosen from a Hs't maintained by an arbitration 
organization or court-maintained roster, are nor­
mally compensated at- {he daily rate .fixed by the 
organization or the court Arbitrators selected inde­
pendently by the parties are compensated at the 
daily or hourly rate at which they mutually agree. 
In such cases, the parties equally share the expense 
of the arbitrator's services. 

' 
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arbitration process often hinges on the 
expertise of the tribunal, parties gener­
ally select a tribunal whose members 
possess impartiality, integrity, ability and 
experience in the field in which the dis­
pute arises. Legal training is often help-, 
ful but not indispensable. 

Information concerning the qualifica­
tions of some of the more ~ctive arbitra­
tors is contained in the Directory of Arbi­
trators, prepared by the Bureau of 
National Affairs, Inc., and in Who's 
Who (of arbitrators) published by Pren­
tice-Hall, Inc. Also, the Federal Media­
tion and Conciliation Service (FMCS), 
the National Mediation Board (NMB) 
and the American Arbitration Associa­
tion (AAA) provide biographical data on 
arbitrators. 13 

Preparation. The parties must thor­
oughly prepare cases for arbitration. 
Obviously, a party must fully under­
stand its own case to communicate effec­
tively to the arbitrator. Depending on the 
nature of the case, prehearing discovery 
may be necessary and its permissible 
extent is usually determined by the arbi­
trator. The advantages of simplicity and 
utility of the arbitration mode normally 
weigh against extensive discovery. Dur­
ing this stage, the parties also enter .into 
fact stipulations where possible. 14 

Ordinarily, most or all of the arbitra­
tor's knowledge and understanding of a 
case is based upon evidence and argu­
ments presented at the arbitration hear­
ing. However, the arbitrator does have 
some "preparation" functions. Generally, 
where no tribunal administrator (such as 
AAA) is involved, the arbitrator, after 
accepting the office, designates the time 
and place of the hearing, by mutual agree­
ment of the parties if possible. The arbitra­
tor also signs an oath, if required in the 
particular jurisdiction, and determines 
whether the parties will have representa­
tion, legal or otherwise, at the hearing. I 5 

Prehearing Conferences. Depending on 
the complexity of the matter involved, 
the arbitrator may wish to schedule a 
prehearing conference, which is nor­
mally administrative in nature. I 6 Brief-

13. Elkouri and Elkouri, supra n, 3, at 24-25. 
14. Elkouri and Elkouri, supra n. 3, at 197; (for 

preparationchecklistsee pp. 198-99); Domke,supra 
n. 12, §§24:01 and 27:01. 

15, Id. 
16, Some of the matters which might be discussed 

at a prehearing conference are: whether discovery is 
needed and, if so, scheduling of same; motions that 
need to be filed and briefed or orally argued; and the 

Arbitration is 
a process 

in which a 
dispute is 

submitted to 
a third party 

to render 
a decision. 

ing schedules, if necessary, are set on 
motions attacking the validity of claims 
or of the proceeding. But generally, brief­
ing is minimized to preserve the effi­
ciency of the process. Discussion of the 
underlying merits of claims or defenses 
of the parties are avolded during a pre­
hearing conference. Ex parte conferen­
ces between the arbitrator and a party are 
not permitted. I? 

The hearing. Parties may waive oral 
hearing and have the controversy deter­
mined on the basis of documents only. 
However, an evidentiary-type hearing in 
the presence of the arbitrator is deemed 
imperative in virtually all cases. Since ar­
bitration is a private proceeding, the hear­
ing is not open to the public as a rule but 
all persons having a direct interest in the 
case are ordinarily entitled to attend. 

A formal written record of the hearing 
is not always necessary; use of a reporter 
is the exception rather than the general 

setting of firm oral argument and hearing dates. 
17. Cooley, supra n. 9, at 4-5; Elkouri and Elkouri, 

supra n. 3, at 186-90. 
18. Cooley, supra n. 9, at 5. 
19. Elkouri and Elkouri, supra n. 3, at 224-25. 
20. Cooley, supra n. 9, at 5; Elkouri and Elkouri, 

supra n. 3, at 223-28. 
21. Elkouri and Elkouri, supra n. 3, at 225. 
22. Cooley, supra n. 9, at 6. 

practice. A party requiring an interpre­
ter has the duty to arrange for one. Wit­
nesses testifying at the hearing may also 
be required to take an oath if required by 
law, if ordered by the arbitrator, or on 
demand of any party. Ia 

Opening statements are made orally by 
each party in a brief, generalized format. 
They are designed to acquaint the arbitra­
tor with each party's view of what the 
dispute is about and what the party ex­
pects to prove by the evidence. Sometimes 
an arbitrator requests each party to pro­
vide a short written opening statement 
and issue statement prior to the hearing. 
Occasionally, a respondent opts for mak­
ing an opening statement immediately 
prior to presenting initial evidence.19 

There is no set order by which parties 
present their cases in arbitration, al­
though in practice the complaining party 
normally presents evidence first. The par­
ties may offer any evidence they choose, 
including personal testimony and affi­
davits of witnesses. They may be required 
to produce additional evidence the arbi­
trator deems necessary to determine the 
dispute. The arbitrator, when authorized 
by law, may subpoena witnesses or doc­
uments upon his or her own initiative or 
by request of a party. The arbitrator also 
decides the relevancy and materiality of 
all evidence offered. Conformity to legal 
rules of evidence is unnecessary. The 
arbitrator has a right to make a physical 
inspection of premises. 20 

The parties make closing arguments, 
usually limited in duration. Occasion­
ally, the arbitrator requests post hearing 
briefs. When this oCcurs, the parties usu­
ally waive oral closing arguments. 21 

Decisionmaking. When the issues are 
not complex, an arbitrator may render 
an immediate decision. However, when 
the evidence presented is voluminous 
and/or time is needed for the members of 
an arbitration panel to confer, it might 
require several weeks to make a decision. 

The award is the arbitrator's decision. 
It may be given orally but is normally 
written and signed by the arbitrator(s). 
Awards are normally short, definite, cer­
tain and final as to all matters under sub­
mission. Occasionally, they are accom­
panied by a short well-reasoried opinion. 
The award is usually issued no later than 
30 days from the closing date of the hear­
ing. When a party fails to appear, a 
default award may be entered. 22 Depend-
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ingon the nature of the award (i.e., bind­
ing), it may be judicially enforceable and, 
to some extent, reviewable. The losing 
party in a court-annexed arbitration is 
entitled to trial de novo in court. 

The mediation process 
Mediation is a process in which an impar­
tial intervenor assists the disputants to 
reach a voluntary settlement of their dif­
ferences through an agreement that de­
fines their future behavior. 23 The process 
generally consists of eight stages: initia­
tion, preparation, introduction, problem 
statement, problem clarification, genera­
tion and evaluation of alternatives, selec­
tion of altemative(s), and agreement.24 

Initiation. The mediation process may 
be initiated in two principal ways: par­
ties submit the matter to a public or pri­
vate dispute resolution organization or to 
a private neutral; or the dispute is re­
ferred to mediation by court order or rule 
in a court-annexed mediation program. 

In the first instance, counsel for one of 
the parties or, if unrepresented, the party 
may contact the neutral organization or 
individual and the neutral will contact 
the opposing counsel or party (as the 
case may be) to see if there is interest in 
attempting to mediate the dispute. 

Preparation. As in arbitration, it is of 
paramount importance that the parties 
to a dispute in mediation be as well 
informed as possible on the background 
of the dispute, the claims or defenses and 
the remedies they seek. The parties 
should seek legal advice if necessary, and 
although a party's lawyer might attend a 
typical nonjudicial mediation, he or she 
normally does not take an adversary role 
but is rather available to render legal 
advice as needed. 

The mediator should also be well­
informed about the parties and the fea­
tures of their dispute and know some­
thing about: 

• the balance of power; 
• the primary sources of pressure ex­

erted on the parties; 
• the pressures motivating them 

toward agreement as well as pressures 
blocking agreement; 

• the economics of the industry or par­
ticular company involved; 

• political and personal conflicts 
within and between the parties; 

• the extent of the settlement author­
ity of each of the parties. 

In mediation, 
an impartial 
intervenor 
helps the 

parties reach 
a voluntary 
settlement. 

place for the hearing at everyone's con­
venience. 25 

Introduction. In the mediation pro­
cess, the introductory stage may be the 
most important. 26 It is in that phase, par­
ticularly the first joint session, that the 
mediator establishes his or her accepta­
bility, integrity, credibility and neutral­
ity. The mediator usually has several 
objectives to achieve initially. They are: 
establish control of the process; deter­
mine issues and positions of the parties; 
get the agreement-forging process 
started; and encourage continuation of 
direct negotiations. 21 

Unlike a judge in a settlement confer­
ence or an arbitrator who wields the 

23. Salem, Mediation-The Concept and the Pro­
cess, in INSTRUCTORS MANUAL FOR TEACHING CRITI­
CAL IssuES (1984, unpublished). See generally Sim­
kin, MEDIATION AND THE DYNAMICS OF COLLECTIVE 
BARGAINING25(BNA, 1971). Court-annexed media­
tion is a process in which judges refer civil cases to a 
neutral (mediator or master) for settlement pur­
poses. It also includes in-court programs in which 
judges perform the settlement function full-time. 

24. See generally Ray, The Alternative Dispute 
Resolution Movement, 8 PEACE AND CHANGE II7 
(Summer 1982). The process of mediation and the 
roles and strategies of mediators have been gener­
ally neglected in studies of negotiation. As one 
author remarked, "Mediation still remains a poorly 
understood process." Gulliver, supra n, 8. 

25. Meagher, "Mediation Procedures and Tech­
niques," 18-19 (unpublished paper on file in the 
Office of the General Counsel, FMCS, Washington, 
D.C.). Mr. Meagher is a former commissioner of 
FMCS. 

26. The success of the introductory stage is di­
rectly related to two critical factors: (l) the appropri­
ate timing of the mediator's intervention, and (2) 
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clout of a decision, a mediator does not, 
by virtue of position, ordinarily com­
mand the parties' immediate trust and 
respect; the mediator earns them through 
a carefully orchestrated and delicately 
executed ritual of rapport-building. 
Every competent mediator has a per­
sonal style. The content of the media­
tor's opening remarks is generally cru­
cial to establishing rapport with the 
parties and the respectability of the 
mediator and the process. 

Opening remarks focus on: identify­
ing the mediator and the parties; explain­
ing the procedures to be followed (in­
cluding r;aucusing), 28 describing the 
mediation function (if appropriate) and 
emphasizing the continued decisionmak­
ing responsibility of the parties; and 
reinforcing the confidentiality and integ­
rity of the process. 29 When appropriate, 
the mediator might invoke the commun­
ity and public interest in having the dis­
pute resolved quickly and emphasize the 
interests of the constituents in the suc­
cessful conclusion of the negotiations.30 

Finally, the mediator must assess the 
parties' competence to participate in the 
process. If either party has severe emo­
tional, drinking, drug, or health prob­
lems, the mediator may postpone the 
proceeding. If the parties are extremely 
hostile and verbally abusive, the media­
tor must endeavor to calm them, by pre­
liminary caucusing if necessary. s1 

Problem statement. There are essen­
tially two ways to open a discussion of 
the dispute by the parties: Both parties 
give their positions and discuss each is­
sue as it is raised; or all the issues are first 
briefly identified, with detailed exposi­
tion of positions reserved until all the 

the opportunity for mediator preparation. A media­
tor's sense of timing is the ability to judge the psy­
chological readiness of an individual or group to 
respond in the desired way to a particular idea, 
suggestion or proposal, Meagher, supra n. 25, at 5, 
see also Maggiolo, TECHNIQUES OF MEDIATION IN 
LABOR DISPUTES 62 (Dobbs Feny, NY: Oceana Pub­
lications, 1971). The kinds of preparatory informa­
tion needed by the mediator are discussed in the text 
supra. In many instances, such information is not 
available prior to intervention and thus it must be 
delicately elicited by the mediator during the intro­
ductory stage. 

27. Meagher, sU'pra n, 25, at 26-27. Wall, Media­
tion, An Analysis, Review and Proposed Research, 
25 J. CoNFLICT RES,_15,7,-, 161 (1981). 

28. Caucusing is an eX parte conference between 
a mediator and a paTty. 

29. Meagher, supra n. 25, at 28; Maggiolo, supra 
n. 26, at 42-44. 

30. ld. 
31. Ray, supra n. 24, at 121; Maggiolo, supra n. 

26, at 52-54. 



issues have been identified. The second 
procedure is preferred; the first approach 
often leads to tedious time-consuming 
rambling about insignificant matters, 
sometimes causing the parties to become 
more entrenched in their positions.32 

Generally, the coml>laining party tells 
his or her "story" first. It may be the first 
time that the adverse party has heard the 
full basis for the complaint. The media­
tor actively and empathically listens, 
taking notes if helpful, using listening 
techniques such as restatement, echo 
and non-verbal responses. Listening is 
the mediator's most important dispute­
resolving tooi.ss 

The mecliator also: 
• asks open-ended and closed-ended 

questions at the appropriate time and in 
a neutral fashion; 

• obtains important "signals" from 
the behavior and body movements of the 
parties; 

• calms a party, as necessary; 
• clarifies the narration by focused 

questions; 
• objectively summarizes the first par­

ty's story; 
• defuses tensions by omitting dispar­

aging comments from the summary; 
• determines whether the second party 

understands the first party's story; 
• thanks the first party for his or her 

contribution. 
The process is repeated with the sec­

ond party. 34 

Problem clarification. It is in this 
stage that the mediator culls out the true 
underlying issues in the dispute. Often 
th~ parties to a dispute intentionally 
obfuscate the core issues. The mediator 
pierces this cloud-cover through separ­
ate caucuses in which he or she asks 
direct, probing questions to elicit infor­
mation which one party would not dis­
close in the presence of the other party. 
Ina subsequentjoint session, the media­
tor summarizes areas of agreement or 
disagreement, being careful not to dis-

32. Meagher, supra n. 25, at 30; Maggiolo, supra 
n. 26, at 47. 

33. Ray, supra n. 24, at 121; Salem, supra n. 23, at 
4-5; Robins, supra n. I, at27; Maggiolo, supra n. 26, 
at 48-49. 

34. Ray, supra n. 24, at 121. 
35. Id. at 121-22; Meagher, supra n. 25, at 57-58; 

Robins, supra n. l, at 43-44; Maggiolo, supra n. 26, 
at 49-50. 

36. Maggiolo, supra n. 26, at 12. Other basic 
negotiation principles which some mediators use 
to advantage throughout the mediation process are 
found in Fisher and Dry, GE'ITING TO YES, (New 
York: Penguin Books, 1983. Those principles are: (1) 

The arbitrator's 
function is 

quasi-judicial 
in nature. 

close matters which the parties shared 
with the mediator in confidence. They 
are assisted in grouping and prioritizing 
issues and demands. 35 

Generation and evaluation of alterna­
tives. In this stage, the mediator employs 
two fundamental principles ?f effective 
mediation: creating doubt in the minds 
of the parties as to the validity of their 
positions on issues; and suggesting alter­
native approaches which may facilitate 
agreement.36 These are two functions 
which parties to a dispute are very often 
unable to perform by themselves. To 
carry out these functions, the mediator 
has the parties separately "brainstorm" 
to produce alternatives or options; dis­
cusses the workability of each option; 
encourages the parties by noting the 
probability of success, where approp­
riate; suggests alternatives not raised by 
the parties and then repeats the three 
previous steps. 37 

Selection of alternative(s). The media­
tor may compliment the parties on their 
progress and use humor, when appropri­
ate, to relieve tensions; assist the parties 
in eliminating the unworkable options; 
and help the parties determine which of 
the remaining workable solutions will 

separate the people from the problem; (2) focus on 
interests, not positions; (3) invent options of mut­
ual gain; (4) insist on using objective criteria. 

37. Ray, supra n. 24, at 122. Meagher, supra n. 25, 
at 48-49, describes additional techniques of "plant­
ing seeds," "conditioning," and "influencing ex­
pectations." 

38. Ray, supra n. 24, at 122. 
39. Id. 
40. Domke, supra n. 12, §23:01, at 351-53. 
41. Id .. §24:05, at 380. 
42. /d. 
43. Id. §23:02, at 355. 

produce the optimum results with which 
each can live.38 

Agreement. Before the mediation is ter­
minated, the mediator summarizes and 
clarifies, as necessary, the terms of the 
agreement reached and secures the assent 
of each party to those terms; sets a fol­
low-up date, if necessary; and congratu­
lates the parties on their reasonableness. 

The mediator does not usually become 
involved in drafting a settlement agree­
ment. This task is left to the parties 
themselves or their counsel. The agree­
ment is the parties', not the mediator's. 39 

A mediator's patience, flexibility and 
creativity throughout this entire process 
are necessary keys to a successful reso­
lution. 

The "neutral's" functions 
To fully appreciate the clifferences (or 
the similarities) between the two pro­
cesses, and to evaluate the appropriate 
use of either process, it is instructive to 
focus on considerations which exist at 
their interface-the function and power 
of the "neutral." This is a particularly 
important exercise to acquire a realistic 
expectation of the result to be obtained 
from each process. 

The arbitrator's function is quasi­
judicial in nature and, because of this, 
an arbitrator is generally exempt from 
civil liability for failure to exercise care 
or skill in performing the arbitral func­
tion. 40 As a quasi-judicial officer, the 
arbitrator is guided by ethical norms in 
the performance of duties. For example, 
an arbitrator must refrain from having 
any private (ex parte) consultations with 
a party or with an attorney representing 
a party without the consent of the oppos­
ing party or counsel.41 

Moreover, unless the parties agree oth­
erwise, the arbitration proceedings are 
private and arbitrators must take appro­
priate measures to maintain the confi­
dentiality of the proceedings. 42 It has 
generally been held that an arbitrator 
may not testify as to the meaning and 
construction of the written award. 43 

In contrast, a mediator is not normally 
considered to be quasi-judicial, unless he 
or she is appointed by the court as, for 
example, a special master. -Some courts 
have extended the doctrine of immunity 
to persons termed ''quasi-arbitrators''­
persons empowered by agreement of the 
parties to resolve disputes arising be-
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A mediator 
has little 

systemic-based 
power. 

tween them. 44 Although the law is far 
from clear on this point, a very persuasive 
argument may be advanced that media­
tors are generally immune from lawsuits 
relating to the performance of their medi­
ation duties where the agreement under 
which they perform contains a hold­
harmless provision or its equivalent. 

In absence of such contractual provi­
sion, it would appear that a functionary 
such as a mediator, selected by parties to 
perform skilled or professional services, 
would not ordinarily be immune from 
charges of negligence but rather is re­
quired to work with the same skill and 
care exercised by an average person en­
gaged in the trade or profession in­
volved. 45 

Of course, weighing heavily against a 
finding of negligence on the part of a 
mediator is the intrinsic nature, if not the 
essence, of the mediation process which 
invests the parties with the complete 
power over their destiny; it also guaran­
tees any party the right to withdraw from 
the process and even to eject the mediator 
during any pre-agreement stage. 46 

Also, in contrast to arbitrators, certain 
ethical restrictions do not apply to medi­
ators. Mediators are permitted to have ex 
parte conferences with the parties or 
counsel. Indeed, such caucuses, as they 
are called, are the mediator's stock-in­
trade. Furthermore, while one of the 
principal advantages of a privately-con­
ducted mediation is the non-public or 
confidential nature of the proceedings, 
and although Rule 408 of the Federal 
Rules of Evidence and public policy 
considerations argue in favor of confi­
dentiality, the current state of the law 
does not provide a guarantee of such 
confidentiality. 47 However, in most cases 

a strong argument can be made that the 
injury from disclosure of a confidential 
settlement proceeding is greater than the 
benefit to be gained by the public from 
nondisclosure. 48 

Finally, unlike the arbitrator, the per­
formance of whose function may be en­
hanced by knowledge, skill, or ability in a 
particular field or industry, the mediator 
need not be an expert in the field which 
encompasses the subject of the dispute. 
Expertise may, in fact, be a handicap, if 
the parties look wrongly to the mediator 
as an advice-giver or adjudicator. 49 

Comparative power 
The arbitrator derives power from many 
sources. The person may be highly re­
spected in a particular field of expertise 
or widely renowned for fairness. But 
aside from these attributes which eman­
ate from personal talents or characteris­
tics, the arbitrator operates within a pro­
cedural and enforcement framework 
which affords considerable power, at least 
from the perspective of the disputants. 
Under certain circumstances, arbitrators 
may possess broad remedy powers, in­
cluding the power, though rare, to grant 
injunctive relief.50 They normally have 
subpoena power, and generally they have 
no obligation to anyone, not even "to the 
court to give reasons for an award. "51 

In general, a valid arbitration award 
constitutes a full and final adjusunent of 
the controversy.52 It has all the force and 
effect of an adjudication, and effectively 

44. See Craviolini v. Scholer & Fuller Associated 
Architects, 89Ariz. 24,357 P.2d 611 (1960), where an 
architect was deemed to be a "quasi-arbitrator" 
under an agreement with the parties and therefore 
entitled to immunity from civil liability in· an 
action brought against him by either party in rela­
tion to the architect's dispute-resolving function. 
Compare Gammell v. Ernst& Ernst, 245 Minn. 249, 
72 N.W.2d 364 (1955), where certified public ac­
countants, selected for the specific purpose of mak­
ing an examination and of auditing the books of a 
corporation to ascertain its earnings, were held not 
to have acquired the status of arbitrators so as to 
create immunity for their actions in the perfor­
mance of such service, simply because the report 
was to be binding upon the parties. 

45. Domke, supra n. 12, §23:0l, at 352-53. 
46. As two professional mediators have poig­

nantly commented: "Unlike arbitration and other 
means of adjudication, the parties retain complete 
control. .. If they do not like the mediator, they get 
another one. If they fail to produce results, they may 
end the mediation at any time." Phillips and 
Piazza, How to Use Mediation, IOA.B.A.J. OF SECT. 
OF. LIT. 31 (Spring, 1984). 

47. See Grumman Aerospace Corp. v. Titanium 
Metals Corp., 91 F.R.D. 84 (E.D. N.Y. 1981) (Court 
granted a motion to enforce a subpoena duces 
tecum involving a report prepared by a neutral 
fact-finder on the effects of certain price-fixing 
activities). See generally Restivo and Mangus, Alter-
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precludes the parties from again litigat­
ing the same subject.53 The award can be 
challenged in court only on very narrow 
grounds. In some states the grounds 
relate to partiality of the arbitrator or to 
misconduct in the proceedings, such as 
refusal to allow the production of evi­
dence or to grant postponements, as well 
as to other misbehavior in conducting 
the hearings so as to prejudice the inter­
ests of a party. 54 

A further ground for challenge in 
some states is the failure of the arbitrator 
to observe the limits of authority as fixed 
by the parties' agreement-such as deter­
mining unsubmitted matters or by not 
dealing definitely and finally with sub­
mitted issues.55 In Illinois, as in most 
states, a judgment entered on an arbitra­
tion award is enforceable "as any other 
judgment.''56 Thus, from a systemic per­
spective, the arbitrator is invested with a 
substantial amount of power. 

In striking contrast, with the excep­
tion of a special master appointed by the 
court or a neutral appointed by some 
governmental body, the mediator has lit­
tle if any systemic-based power. Most if 
not all of a mediator's power is derived 
from experience, demonstrated skills and 
abilities, and a reputation for successful 
settlements. 

Any particular mediator may wield 
power by adopting a particular role on 
what might be described as a continuum 
representing the range of strengths of 
intervention: from virtual passivity, to 

native Dispute Resolution: Confidential Problem­
Solving or Every Man's Evidence'! Alternatives to 
the High Cost of Litigation, 2 LAW & Bus. INc./CTR. 
FOR PUBLIC RESOURCES, 5 (May, 1984). Parties can 
assist the preservation of confidentiality of their 
mediation proceedings by reducing to writing any 
expectations or understanding regarding the confi­
dentiality of the proceedings and by being careful to 
protect against unnecessary disclosure both within 
their respective constituencies and the outside 
world, id. at 9. 

48. See, e.g., NLRB v. Joseph Macaluso, 618F.2d 
51 (9th Cir. 1980); Pipefitters Local 208 v. Mechani­
cal Contractors Assn. of Colorado, 90 Lab. Cas. 
(CCH), 12,647 (D. Colo. 1980). 

49. Phillips and Piazza, supra n. 46, at 33. 
50. In re Ruppert, 29 LA 775, 777 (N.Y. Ct. App. 

1958); In re Griffin, 42 LA 511 (N.Y. Sup. Ct. 1964). 
See generally Elkouri and Elkouri, supra n. 3, at 
241-51. 

51. Domke, supra n. 12, §29:06, at 436. 
52. Donoghue v. Kohlmeyer & Co., 63 Ill. App. 3d 

979, 380 N.E.2d 1003, 20 Ill. Dec. 794 (1978). 
53. Borg, Inc. v. Mori-ls Middle School Dist. No. 

54, 3 Ill. App. 3d 913, 278 N.E.2d 818 (1972). 
54. Domke, supra n. 12, §33:00, 463. 
55. Id. In Illinois, the court's power to vacate or 

modify arbitration awards is narrowly circum­
scribed. See ILL. REV. STAT. ch. 10, ,i,i 112, ll3 
(1981). 

56. ILL. REV. STAT. ch, 10, ,rll4 (1981). 



Table 1: A comparison of arbitration/mediation processes 

Arbitration 

1. lnlllallon 
Submission 
Demand or notice 
Court rule or order 
Setect!on of arbitrator 

2. Preperallon 
Discovery 
Prehearing conference 
Motions 
Stipulations 
Arbitrator's oath 

'· 

Arbitrator's administrative duties 
Arbitrator does not seek out Information 

about parties or dispute 

3. Prehearlng conference 
Administrative 
Scheduling 
No discussion of underlying merits of claims or defenses 
No ex parte conferences 

4. Hearing 
Not generally open to public 
Written record, opUonal 
Witnesses and parties testily under oath 

Opening etalement 
Made orally 
Sometimes also in writing 
Order ol proceedings and evidence 
Complaining party usually presents evidence first 
Arbitrator may subpoena witnesses 
Evidence rules relaxed 
Arbitrator rules on objections to evidence; 

may reject evidence 
Closing arguments 
Oral arguments normally permitted for clarification 

and synthesis 
Post-hearing briefs sometimes permilled 

5. Declslonmaklng 
If issues non-complex, arbitrator can issue 

an immediate decision 
If Issues complex, or panel has three members, 

extra lime may be required 

6. Award 
Normally in writing, signed by arbitrator(s) 
Short, definite, certain and final, as to all matters under 

submission 
Occasionally a short opinion accompanies award 
Award may be judicially enforceable or reviewab!e 

"chairman,'' to "enunciator," to 
"prompter," to "leader," to virtual arbi­
trator.57 The mediator who can adopt 
different roles on this continuum, chang­
ing strategies to fit changing circum­
stances and requirements of both the 

57. Gulliver, supra n. 8, at 220. 
58. Id. at 226. 
59. Where a settlement agreement is reduced to a 

judgment, for example, through intervention and 
assistance of a special master, the "consent judg­
ment" is generally enforceable, if necessary, before 
the court in which the consent judgment is entered. 

Mediation 

1. fnltlallon 
Submission 
Court rule or order 
Assignment or selection of mediator 

2. Preparallon 
Usually, no discovery 
Parties obtain background information on claims, 

defenses, remedies 
Mediator obtains information on parties 

and history of dispute 
Usually, no mediator oath 

3, lnlroducllon 
Mediator: 
Conducts ex parta conferences, if necessary, for calming 
Gives opening descriptive remarks 
Develops trust and respect 
Emphasizes importance of successful negotiations 
Helps parties separate the people from the problem 

4. Problem statement 
Confidential proceeding, no written record 
Parties do not speak under oath 
Issues identified 
Issues discussed separately; stories told 
Mediator listens; takes notes 
Mediator asks questions; reads behavioral signals 
Mediator calms parties; summarizes stories; defuses 

tensions 
Mediator determines whether parties understand stories 
Mediator usually has no subpoena power 

5. Problem clarlllcallon 
Mediator: 
Culls out core issues in caucus 
Asks direct, probing questions 
Summarizes areas of agreement and disagreement 
Assists parties in grouping and prioritizing issues 

and demands 
Helps parties locus on interests, not positions 

6. Generellon and evaluatlon of allernatlves 
Mediator: 
Creates doubts in parties' minds as to validity of their 

positions 
Invents options for facilitating agreement 
Leads "brainstorming;" discusses workability; 

notes probability of success of options 

7. Selecllon ol allernallve(s) 
Mediator: 
Compliments parties on progress 
Assists parties in eliminating unworkable options 
Helps parties to use objective criteria 
Helps parties determine which solution will produce 

optimum results 

a. Agreement 
Mediator: 
Summarizes and clarifies agreement terms 
Sets follow"up date, if appropriate 
Congratulates parties on !heir reasonableness 
Usually does not draft or assist in drafting agreement 
Agreement Is enforceable as a contract and subject to later 

modification by agreement 

disputants and himself, is inevitably 
more effective in accumulating and 
wielding power which is real, yet often 
not consciously perceptible by the dis­
putants themselves. 58 

Since, in the ordinary case, the result of 
the mediation process is an agreement or 
contract not reduced to a court judg­
ment, 59 the result is binding on the parties 
only to the extent that the law of contracts 
in the particular jurisdiction requires. 

And to the same extent, the result is 
enforceable by one party against another. 
As a practical matter, where a party 
breaches an agreement or contract which 
is the product of mediation and the 
agreement is not salvageable, prudence 
would seem to dictate that in most cases 
the underlying dispute-and not the 
breach of agreement-should be litigated. 

Summary 
I tis clear that both the functions and the 
levels of power of the arbitrators and 
mediators are dramatically different. 
Counsel must assess the nature of the 
dispute and the personalities of the dis­
putants prior to determining which pro­
cess, arbitration or mediation, has the 
best chance to achieve a successful reso­
lution of the particular conflict. 

For example, arbitration would prob­
ably prove to be the better dispute resolu­
tion choice where the dispute involves 
highly technical matters; a long-stand­
ing feud between the disputants; irra­
tional and high-strung personalities; and 
no necessity of a continued relationship 
after resolution of the conflict. 

On the other hand, mediation may 
prove to be the most effective choice 
where disputants are stubborn but basi­
cally sensible; have much to gain from a 
continued relationship with one another; 
and conflict resolution is time-critical. 

Arbitration and mediation are two 
separate and distinct processes having a 
similar overall goal (terminating a dis­
pute), while using totally different meth­
ods to obtain dissimilar (decisional vs. 
contractual) results. These differences 
are best understood by viewing the pro­
cesses side-by-side in Table l. 

The benefits of arbitration and media­
tion to litigants, in terms of cost and 
time savings, are just beginning to be 
recognized by lawyers and business pro­
fessionals alike. It is hoped that this dis­
cussion of the arbitration and mediation 
processes and their differences will help 
lawyers feel more comfortable with these 
two methods of dispute resolution and 
to use them to their clients' advantage in 
their joint pursuit of swift, inexpensive, 
simple justice. D 

JOHN W. COOLEY is a former United States 
magistrate. He is presently in private practice 
in Evanston, Illinois and serves as a mediator, 
arbitrator, and consultant in alternative dis­
pute resolution. 
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B Court-Sponsored Dispute 
Resolution Processes 

The Northern District of California sponsors six special procedures 
to facilitate resolution of disputes: 

I. Early Neutral Evaluation; 
IL Court-Annexed Arbitration; 
Ill. Consensual Jury or Court Trial before a United States 

Magistrate; 
IV. Settlement Conferences; 
V. Non-binding Summary Jury or Bench Trials; and 
VI. Special Masters. 

These programs are briefly described below. The referenced 
authorities and contacts, at the end of each subsection, may be con­
sulted for additional information. · 

Early Neutral Evaluation 
The Early Neutral Evaluation (ENE) program offers a confidential, 

non-binding conference where the parties (face-to-face) and their 
counsel present the factual and legal bases of their case to.one 
another and to an experienced and impartial attorney with expertise 
in the subject matter of the case. In a two-hour informal session, 
held within 150 days after the complaint is filed, the neutral evalua­
tor hears both sides. The evaluator then identifies the primary issues 
in dispute, as well as areas of agreement, explores the possibility of 
settlement (if the parties desire), helps the parties devise a discovery 
or motion plan, articulates an assessment of the relative strengths 
and weaknesses of the parties' positions and the value of the case, 
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and discusses whether a follow-up session would be fruitfuL 
ENE has been endorsed by many lawyers for a number of reasons, 

First, the program provides early case evaluation by a neutral lawyer 
with expertise in' the relevant subject matter. This early expert assess­
ment may result in significant cost savings and may lead to 
settlement since-the parties are compelled to develop an early 
understanding of the case and of the other side's position. Second, 
ENE may be a cost-effective substitute for some formal discovery 
and pretrial motions. It enables parties to communicate and learn 
more directly and productively about their case than they would in 
formal litigation. Third, confidentiality is maintained. The judge to 
whom the action is assigned does not learn any information commu­
nicated in the course of the ENE session by any of the participants , 
(including the evaluator). Additionally, the evaluation session is 
informal; the Federal Rules of Evidence do not apply and there is no 
direct or cross-examination of witnesses. Thus an effective ENE ses­
sion usually results in clarification of issues and the development of 
a case management plan. For these reasons, past ENE participants 
have highly praised the program. 

While certain categories of cases are compelled to participate in 
ENE and court-annexed arbitration, litigants in other categories of 
cases may stipulate to participate in either program. Parties trying to 
decide between programs should consider several factors. For com­
plex cases, or for matters that are not based on straightforward 
contract or tort theories, ENE offers the advantage of assuring that 
the neutral advisor is an expert in the relevant subject matter. 
Compared to arbitration under Local,Rule 500, ENE also offers 
greater assurance of confidentiality, operates on a faster track, and 
may be less expensive. ENE might be appropriate even ir:i cases 
where the principal relief sought is equitable if there is a reasonable 
chance that, with the aid of a neutral expert, the parties might be 
able to agree on the terms of an injunction or consent decree. 
Unlike court-annexed arbitration, however, transcripts may not be 
made of ENE proceedings and there is less opportunity to assess the 
relative credibility of key witnesses than in arbitration. 

Subject Matter Scope: After two years experience, the court has 
, concluded that the following cases are likely to benefit most from 
ENE: 

Contract (including business contracts, insurance cover­
age, Miller Act, negotiable instrument, stockholders suits, 
and contract product liability); Torts (including motor 
vehicle, motor vehicle product liability, personal injury, 
personal injury - product liability, and fraud); Civil 

.4. 
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Rights (employment); Intellectual Property; Antitrust; 
Racketeer Influenced and Corrupt Organizations; and 
Securities/Commodities Exchange. 

It is clear, however, that other cases not falling within these subject 
matters may also profit from ENE. 

ENE is not compelled (but may be available upon consent) for in 
propria persona cases, actions where the primary relief is equitable, 
and matters submitted to court-annexed arbitration under Local Rule 
500. 

Invocation: Presently, every even-numbered case which falls 
within the subject matter classifications set forth above (and in 
which the principal relief sought is not equitable) is automatically 
referred to ENE by the clerk of the court. 

In addition, civil actions may be assigned to ENE on motion by a 
party and approval by the court or sua sponte by the judge to whom 
the action is assigned. 

Right of Appeal: ENE is non-binding and confidential; therefore, 
there is no occasion for an appeal from the results of an ENE 
conference. 

Requests for relief from the requirements of ENE must be made in 
writing and must be presented in the first instance to the ENE 
Magistrate. Appeals from his rulings must be filed with the assigned 
judge within ten calendar days. 

Authority: Northern District of California, General Order No. 26. 
Contact: For further information, call the clerk's office: ( 415) 

556-5742. 
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Oklahoma And Canadian County Judges 
Encourage ADR And Provide For Referral 
To Mediation In Pending Cases 
@By Nancy K. Anderson And Gloria C. Bates1 

The district judges of Oklahoma and Canadian 
counties have endorsed alternative dispute resolu­
tion (ADR) procedures and established rules gov­
erning cases they refer to ~ediation. 

The judges of the Seventh Judicial Administrative 
District took these steps by adopting two new local 
court rules2 for the Seventh (Oklahoma County) and 
Twenty-sixth (Canadian County) Judicial Districts.3 

The new rules represent the most comprehensive 
commitme.nt to ADR by any of the district courts in 
Oklahoma.4 

Court Rule (CR)-7-90-45 authorizes the referral of 
any civil case6 at any time for ADR procedures, such 
as mediation and non-binding arbitration. The rule 
declares that it is the policy of the two districts "to 
encourage the use" of ADR procedures .. for the early 
disposition of pending litigation. Such informal pro­
cedures can achieve the just, efficient, and econom­
ical resolution of controversies while preserving the 
right to a full trial on demand." 

Court Rule (CR)-7-90-5 sets out the rules for court­
annexed mediation,7 a process that generally results 
in settlement of a majority of cases.8 As described in 
the rule, mediation is a private and confidential pro­
ceeding in which a neutral third party, the mediator, 
facilitates efforts by the parties and their attorneys to 
resolve a dispute themselves. Unlike a judge or arbi­
trator, a mediator does not settle the dispute. 

CR-7-90-5 governs mediations by volunteers in 
public programs under the Oklahoma Dispute 
Resolution Act,9 as well as mediations by other 
providers, public or private, nonprofit or for profit, 
who are not subject to the Act. ' 

The two rules were adopted by the judges at their 
judicial conference October 25, 1990, and took effect 
December 1, 1990. The rules were proposed in mid· 
September by a drafting subcommittee of the ADR 

Committee of the Oklahoma County Bar 
Association (OCBA),10 and were immediately pre­
sented to the judges by District Jud~e Bana 
Blasdel, tt who served on the subcommittee. 2 

The rules are applied through a standard Order of 
Referral to Mediation that is available from the 
courts, as provided in CR-7-90-4.13 In addition, to 
gauge the impact of mediation, two brief forms arc 
to be completed for each case to allow the collection 
of statistical information on the results of mediation. 
A third form specifies information to be provided by 
the parties in advance of mediation.14 

The new rules, the Order of Referral and the forms 
were drafted after extensive review of statutes, court 
rules and forms in other jurisdictions.15 By design, 
the rules and order do not attempt to answer all 
foreseeable questions, including some rather obvi­
ous ones. The drafters expect attorneys and judges 
to deal with specific issues as the use of mediation 
expands.16 

The underlying principle of the mediation process 
is good faith. "Parties commit to participate in medi­
ation in good faith, without any time constraints, and 
to put forth their best efforts with the intention to 
settle if possible. Even if they do not reach a com· 
plete settlement, they may reach agreement on var­
ious issues,"' CR-7-90-5 13 states. The Order of 
Referral directs: "'Parties and counsel shall proceed 
in a good faith effort to resolve this case:· 

CR-7-90-5 11 defines mediation as ""a process in 
which an impartial person, the mediator, facilitates 
communication between disputing parties to pro­
mote understanding, reconciliation, and settlement. 
Participants include the mediator, the parties and 
interested non-parties, their representatives, and all 
others present:· 

The court is authorized by CR-7-90-4 to refer a 
case to mediation at any time. The referral may be 
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made in response to agreement of the parties, a 
motion by any party, or by the court on its own mo­
tion. The timing will vary with the case. For example, 
referral could occur in connection with a temporary 
restraining order, 17 a discovery dispute, a summary 
judgment motion, or as part of a scheduling order or 
pretrial conference order.18 An order of referral 
could even be obtained as soon as a petitio·n is filed. 
The standard Order of Referral should be filed in 
every case, even when mediation is entered into by 
agreement of the parties. 

Mediation differs from a settlement conference19 

primarily because the process involves a mediator, 
rather than a judge. A qualified mediator has been 
trained in special techniques. 'The skiJls of a media­
tor are different from those of a judge, I learned 
that!" a Dallas judge commented after training.20 He 
added: "I thought that because I was a lawyer, I 
would know how to mediate; I was very surprised."21 

The responsibilities of a mediator are described in 
CR-7-90-5 'lf2: 'The mediator is an advocate for set­
tlement and ·uses the mediation process to help the 
parties fully explore any potential areas of agree­
ment. The mediator does not serve as a judge: the 
mediator has no authority to render any decisions on 
any disputed issues, or to force a settlement." 

Selection of a mediator is left to the parties. The is­
sue of who will make the selection - the judge or 
the parties - is not addressed by the rules . 
However, the Order of Referral directs the parties to 
"select and contact a mediator within five business 
days to make arrangements." 

A list of individual, private mediators and media­
tion services, both private and public, is available at 
the judges' offices, as stated in the order. The list is 
compiled as a service to the court by the OCBA 
Mediation Subcommittee.22 Attorneys and non-at-
torneys are listed. " 

The Order of Referral requires the parties to a dis­
pute to pay mediation fees equally unless they agree 
otherwise. Fees charged for mediation range upward 
from the nominal five dollars per party23 for media­
tion by volunteers under the Dispute Resolution Act. 

Other provisions of the rules and order recognize 
two clements crucial to the success of the mediation 
process: 1) everyone necessary to resolution of a dis­
pute needs to participate, and 2) the environment 
must be confidential, to allow uninhibited discus­
sion. 

Concerning participation, the Order of Referral 
mandates attendance at the mediation 'by persons 
with full settlement authority. In domestic relations 
cases, both parties shall participate in mediation; at­
torneys may participate as agreed by the parties and 
the mediator.24 In cases other than domestic rela­
tions, named parties shall be present, except for a 
named party who has no interest in the outcome and 
no settlement authority.25 Each party who is repre­
sented ~y counsel shall be accompanied at media­
tion by an attorney who is fully familiar with the case. 
In addition, any interested non-party, e.g., any insur­
ance company or other person or entity that is con­
tractually required to defend or to pay damages, 
shall be represented by a person with full settlement 
authority. Counsel shall timely advise any such non­
party of this order." 

As to confidentiality, the mediation process is pri­
vate and confidential, under CR-7-90-5 Cfi'llS and 6 
and the Order of Referral. "Persons other than the 
parties, interested non-parties, and their represen­
tatives may attend (a mediation session) only with 
the consent of the ·parties, interested non-parties 
and the mediator," Rule CR-7-90-5 Cj[S states.~6 "No 
participant may disclose, without consent, any confi­
dential information acquired during mediation. 
There shall be no stenographic or electronic record, 
e.g., audio or video, of the mediation process, unless 
it is agreed upon by the parties, interested non-par­
ties and the mediator, and it is not prohibited by 
statute," states Rule CR-7-90-5 CjJ6. 

Even the court is not privy to details about a medi­
ation. The Order of Referral directs the plaintiff to 
advise the court in writing "whether the case settled, 
settled in part, or did not settle." A standard form is 
to be used for this purpose.27 

The Oklahoma statute protecting the confidential­
ity of settlement negotiations is incorporated in CR-
7-90-5 4jj7:28 

"Discussions, representations and statements 
made during or in connection with the mediation by 
any participant shall be considered offers to com­
promise pursuant to 12 0.S. §2408."29 Thus, evidence 
of conduct or statements made in connection with 
mediation proceedings is not admissible.30 

Other provisions include CR-7-90-5 Cjj8, which pro­
hibits service of process upon anyone attending a 
mediation session, and CR-7-90-5 Cj[12, which re­
quires a court order to delay other procf:edings when 
a case is referred to mediation. 
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Conclusion of mediation is achieved in one of two 
ways, under CR-7-90-5 Cfll: "a) by resolution of the 
dispute by the parties, orb} upon declaration by the 
mediator that further efforts to resolve the dispute 
are no longer wortllwhile." 

Success in court-annexed mediation is apt to be 
measured by the number of cases settled. Parties 
are satisfied because their dispute has ended and 
judges appreciate the reduction in their caseloads. 

However, the rate of settlement is not the only 
measure of success. As one Dallas judge observed, 
'"success' is hard to measure. Often, cases which get 
past the mediation session will either settle or be 
narrowed so they will take less time to try."31 

1. The authors co-chair the Mediation Subcommittee of the 
Alternative Dispute Resolution (ADR) Committee of the Oklahoma 
County Bar Association. Ms. Anderson is an attorney-mediator 
whose law practice Is limited to free-lance research and writing in 
connection with litigation, including appeals. Ms. Bates is an 
attorney-mediator engaged in general practice. · 

2. Authority for the adoption of the rules is found in 20 0 .5. §23 
(2); 20 0.5. Ch. 1, App. 4 Rules on Administration of Courts, Rule 8, 
and District Court Rules for Oklahoma-Canadian Counties, Rule 56. 
The text of the two new rules and of the Order of Referral follow the 
endnotes. · 

3. Under 20 0.5. Supp. 1983 §22, Oklahoma and Canadian 
counties are combined into one district, Number Seven, for 
administrative purposes. Under the statutes creating judicial 
districts, Oklahoma County is District Number Seven ao 0.5. §928) 
and Canadian County is District Number Twenty-Six (20 0.5. 
§92.27). 

4. In ~ulsa Cow,ty, 14 volunteer attorneys serve as adjunct ' 
settlement Judges for the district court in a limited project that began 
in June 1990 under the Tulsa Early Settlement program. Leilani 
Armstrong, pr~~!!' direc-tor, said 17 cases had been referred by late 
November; the 1n1tial plan called for 84 settlement conferences in the 
first year. Small claims courts in several other areas are served by 
volunteer mediators in Early Settlement programs. See endnote 9. 

Use of mediation is at various stages of development in other 
states. ln Colorado, for example, cases filed in Denver District Court 
after July 1, 1990 are subjec-t to a court order requiring the parties to 
engage.in some form of alternative dispute resolution . 4 ADR Report 
220 <BNA>Ouly 5, 1990). 

Some states provide for mediation in domestic relations cases. 1n 
California, mediation is mandatory for custody and visitation issues. 
Cal Civ. Code §4607. 

_Judges in Hennepin County District Court, Minneapolis, 
Minnesota, exl:'erimented with mediation in a pilot program 
pu~sua_nt to Minn. Stat. §484.74. More than 200 cases involving 
claims 1n excess of SS0,000 were referred to mediation. "ffihe parties 
have reached settlement in approximately 65 percent of the cases 
which have reached a conclusion." DispMte ResolMlion, ABA, lss. No. 
25, p.2 (Spring/Summer 1989). 

A task f~rce of the New Jersey SuP'"eme Court developed a 
comprehensive plan for the use of ADR procedures in m06t courts 
throughout the state. 81Me-Ribbo,i N.J. DR TASk Fora Advoaites A 
SysJemotic, Statewide, Jwliciol Approach, Alternatives, Vol. 8, No. 6, 
p. 95 Qune 1990). 

ln Texas, responsibility to carry out the state's policy to encourage 
early settlerru?nt of peAding litigation is placed on the courts and their 
administrators; the courts m ay refer cases for ADR procedures, and 
appoint neutral third parties to preside. Texas Alternative Dispute 
Resolution Procedures Act, Tex. Gv. Prac. & Rem. Code §§154.002-
154.003, enacted in l 987. 

5. The two new rules will be assigned standard numbers when 

the District Court Rules for Oklahoma-Canadian Counties are 
revised, according to Robert Martin, court administrator for 
Oklahoma County. 

6. The rules have no effect on criminal cases or on cases that 
have not been filed in district courl 

. 7. Specific rules for other ADR procedures, such as non-binding 
arbitration, may be proposed as the need arises. 

8. For example, of 1,264 cases mediated, 993 settled • a 
settlement rate of 79 percent - according to a report by the 
Association of Attomey: Mediators, Inc., in Dallas County, TX. The 
Caucus, Vol 1, No. 3, p.1 (September 1990). 

9. The Dispute Resolution Act. 12 0 .5. Supp. 1983 §§1801 ti ~If-, 
provides for the establishment of community-based dispute 
resolution centers. 'To establish and maintain an alternative dispute 
resolution system" a $2.00 fee is collected when any dvil case is filed 
in Oklahoma district courts. 12 0 .5. Supp. 1983 §1809-13-1. 
Volunteers are trained as mediators throug)) the state's Early 
Settlement program under the act. 

10. Another concern of the subcommittee was the lack of a 
community-based program in Oklahoma City after the city· 
sponsored program was terminated June 30, 1990. Efforts by the 
subcommittee led to the decision by Oklahoma City Community 
College (OCCO to sponsor such a program, which was approved by 
the Dispute Resolution Advisory Board (DRAB) on November 16, 
1990. The college hopes to receive a $25,000 grant from the 
Oklahoma Bar Foundation that had been approved for the city 
program previously. 'We are pleased that you thought of bringing 
your ideas for a community mediation center" to OCCC, Dr. 
Kenneth P. Walker, college president, wrote to Gloria Bates, who 
had first contacted him on behalf of the subcommittee in late 
October. 

11. The proposal was reviewed and recommended by a study 
committee consisting of Judges Will iam Henderson. Eugene 
Mathews and Carolyn Ricks, in addition to Judge Blasdel. 

12. Other subcommittee members were the authors of this article; 
Robert W. Raftery, of Spradling, Alpern, Friot and Cum, who is 
Olairman of the OCBA's ADR Committee; Annita Bridges of Kerr· 
McGee Corp.; and Ann 0 . Marshall, ADR law clerk, U.S. District 
Court- - Western District of Oklahoma. This group formed the 
nucleus of the new Mediation Subcommittee. 

13. Copies of the Order of Referral, as well as the rules and other 
forms, are available at the Court Administrator's Office, 6th floor, 
Oklahoma County Court House. 

1(. Each party must provide the Memorandum for Mediation to 
\he mediator and all other parties at least seven days before 
mediation In all dvil cases except those on the small claims docket. 
CR-7-904-4110. 

15. The drafters borrowed liberally from the statutes, rules and 
forms of other jurisdictions. The impetus for development of the 
proposal came from Oklahoma City attorney Robert Amis, whose 
brother, J. Michael Amis, is an attorney-mediator in Dallas. 
Professor Ted Roberts, College of Law, University of Oklahoma, 
suggested the proposal be in the form of local rules. 

Among the statutes and court rules reviewed were: Colo. Rev. 
Stat. §§13-22-301 el seq. ('"Dispute Resolution Act"'), Fla. Stat. 
§§44.101 ti seq. ("Mediation Alternatives to Judicial Action""), Mich. 
Ct. Rule ].403 (Mediation); Wayne (Mich.) Cir. Ct. Ruic 403 
(Mediation); Minn. Stat. §484.74; 1989 Ohio Laws File 111 
(establishing the Ohio Commission on Dispute Resolution and 
Conflict Management and enacting §§179.01 ti Sl!lf. of the Ohio Rev. 
Code); Texas Civ. Prac. and Rem. Code §§154.001 ti seq.; Rule 
Coveming Mediation of Civil Cases, U.5.0.Ct. • E.D. Wash.; and 
Local Gvil Rule 39.1, U.S.D.Ct . • W.D. Wash. 

16. E.g.: What if a party objects to an Order of Referral to 
m~iation? That party could file an objection stating the grounds, 
which the court could then schedule for hearing. 1ne order gives 
parties five business days to choose a mediator and initiate 
arrangements. What if they cannot agree on a mediator? fn keeping 
with the requirement for good faith, each of the parties could name a 
nominee; the nominees then could choose the mediator. As to fees, 
the order directs the parties to pay equally unless agreed otherwise; 
nothing prevents one party from paying the entire cost. 

17. In Dallas, judges and attorneys have discovered that 
media_ti?n c:an be effective promptly after the request for a temporary 
restrurung order because of the danger of immediate damage or 
destruction of the subject of the order. Comments by Michael Amis to 
Nancy Anderson. 

3170 The Oklahoma Bar fo1m1al Vol. 61-No. 45-12/8/90 



18. 12 O.S. Supp. 1987.dt. 2, App., Rules for District Couns of 
Oklahoma, Rule S-C-7, E-5 and G-10. Rule 5-C provides: "As soon as 
any civil case is at issue, the Court may schedule any conference it 
deems appropriate and enter a scheduling order which establishes, 
insofar as feasible, the ti.me: ... 7. for accomplishing any other matters 
approprute in the circumstances of the case." Rule 5-E indudes II an 
objective of pretrial conferences: 'The scheduling and conduct of the 
conferences and the scheduling of matters to be accomplished ahould 
be designed to: ... 5. facilitate the settlement of the case." Rule S-G-10 
includes "such other matters as may aid in the disposition of the 
action" among the subjeds to be discussed at pretrial conferences. 

19. Settlement conferences are governed by 12 O.S. Supp. 1987 
Ch. 2, App., Rules for District Courts of Oklahoma, Rule 5-L 

20. Judge Mark Whittington of the 160th District Court, Dallas 
County, Texas, quoted in an interview for The Caucus, Vol. 1, No.1, 
p. 3 Qanuary 1990), a newsletter published by the Assodatjon of 
Attorney-Mediators, Inc. 

21. Id. 
22. To obtain a copy of the list and criteria for inclusion on the list, 

send a self-addressed envelope stamped with 45 cents in postage, 
with your request to the Oklahoma County Bar Association. 119 N. 
Robinson. Ste. 240, Oklahoma Oty, OK 73102. 

23. Title 12 O.S. Supp. 1983 §180~8-1. "Except for the court costs 
and fees provided for in this subsection, dispute resolution services 
shall be provided without cost to participants." Id. at §1809-B-2. See 
also, 12 O.S. Supp. 1989 Ch. 37, App., Rules and Procedures for the 
Dispute Resolution Act, Rule 4-G. Neither the ac::t nor the rules 
implementing it appears to prohibit payment to mediators for their 
services. 

24. The goal is to excuse attorneys from attending domestic 

relations mediations where that is helpful to the process. 
25. An example of a party with no interest in the outcome and no 

settlement authority might be an Insured where the claim is within 
policy limits. Participation by such a party can be detrimental to the 
mediation procesa. In any event, the insurer has the true financial 
ln_t.eNst In the outcome and settlane:nt authority. 

26. Mec:liatiON by volunteers under the Dispute Resolution Act 
are governed also by 12 O.S. Supp. 1983 §1805-A and B 
(confidentiality) and by Rule 10, Rules oi Conduct for Outside Parties 
Attending Mediation Heuing. 12 OS. Supp. 1989 Ch.37, App., Rules 
and Procedures for the Dispute Resolution Act. 

'Zl. The Results of Mediation form reports whether or not a case 
settled, and whether a settlement occurred before mediation, by 
mediation, or in part (the parties reached agreement on one or more 
issues or claims, or some but not all parties settled). 

28. In at least one state, the statute concerning Jettlement 
negotiations has been amended specifically to protect mediation 
proceedings. Evidence of conduct or statements made In mediation 
proceedings Is not admissible. Hawaii Rev. Stat. §626-1, Rule 408. 

29. Title 12 O.S. §2408 does not extend to evidence that can be 
discovered through other means, or where evidence is offered for 
purposes other than compromise negotiations. 

30. Any information received by a volunteer mediator under the 
Dispute Resolution Act also is privileged. 12 OS. Supp. 1983 §1805-
A. No mediator or party may be compelled to disclose information 
obtained during mediation proceedings. 12 0.5. Supp. 1983 §180.5-C. 

31. Judge Anne Packer of the 134th District Court, Dallas County, 
Texas, quoted in an interview for The Caucus, Vol. l, No.3, p.3 
(September 1990). 

COURT RULE (CR)-7-90-4 
ALTERNATIVE DISPUTE RESOLUTION (ADR) 

It is the policy of the Seventh and Twenty-sixth Judicial Districts to encourage the use of alternative dispute 
resolution (ADR) procedures for the early disposition of pending litigation. Such informal procedures can 
achieve the just, efficient, and economical resolution of controversies while preserving the right to a full trial on 
demand. 

The Court in its discretion, on its own motion, the motion of any party or by agreement of the parties, may 
refer any civil case, or any portion thereof, for ADR procedures, and make any order necessary to implement 
such procedures. Such procedures shall include, but are not limited to, mediation and non-binding arbitration. 
A referral may be made at any time. More than one referral may be made in any case. For example, if the 
parties fail to reach an agreement through mediation, the Court may order non-binding arbitration. 

The order of referral shall be entered on a standard form for each type of ADR procedure. The standard 
form, with the rules for the applicable ADR procedure, will be provided by the Court. The Judicial Conference 
shall prescribe the applicable rules and standard forms and make such changes to the forms and rules as may 
be necessary. 

[Adopted October 25, 1990, effective December 1, 1990) 

COURT RULE (CR)-7-90-5. SEVENTH AND TWENTY-SIXTH JUDICIAL DISTRICTS 
RULES FOR MEDIATION 

1. Definition of Mediation - Mediation is a process in which an impartial person, the mediator, facilitates 
communication between disputing parties to promote understanding, reconciliation, and settlement. 
Participants include the mediator, the parties and interested non-parties, their representatives, and all others 
present. The mediator may meet with participants all together, and separately ("caucus"). 

2. Responsibilities of Mediator - The mediator is an advocate for settlement and uses the mediation 
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process to help the parties fully explore any potential areas of agreement. The mediator does not serve as a 
judge: the mediator has no authority to render any decisions on any disputed issues, or to force a settlement. 

3. Responsibilities of Parties - The parties themselves are responsible for negotiating any resolution(s) to 
their dispute(s). Parties commit to participate in mediation in good faith, without any time constraints, and to 
put forth their best efforts with the intention to settle if possible. Even if they do not reach a complete 
settlement, they may reach agreement on various issues. 

4. Conflict of Interest - No person with any financial or personal interest in the result of the mediation may 
serve as mediator. Prior to agreeing to mediate a dispute, the mediator shall disclose any circumstance likely to 
create a presumption of bias or prevent a prompt meeting with the parties. 

5. Privacy - Mediation sessions are private. Persons other than the parties, interested non-parties, and their 
representatives may attend only with the consent of the parties, interested non-parties and the mediator. 

6. Confidentiality - Mediation is a confidential process. No participant may disclose, without consent, any 
confidential information acquired during mediation. There shaJJ be no stenographic or electronic record, e.g., 
audio or video, of the mediation process, unless it is agreed upon by the parties, interested non-parties and the 
mediator, and it is not prohibited by statute. 

7. Settlement Negotiations - Discussions, representations and statements made during or in connection 
with the mediation by any participant shall be considered offers to compromise pursuant to 12 0.5. §2408. No 
participant shall be subject to process requiring the disclosure of any matter discussed or any information 
obtained in connection with the mediation proceedings . . 

8. No Service of Process - No subpoena, summons, complaint, petition, citation or other process of any 
sort may be served upon any person who is at or near the site of any mediation session and is there because of 
the mediation. 

9. Time and Place - The mediator shall notify the parties of the time and place of each mediation session. 

10. Memorandum - At least 7 days before mediation in all civil cases except those on the small claims 
docket, each party shalJ provide to the mediator and all other parties a Memorandum for Mediation . The 
memorandum shall state the name, address, telephone number and role of each person expected to attend the 
mediation, and identify each person with full authority to settle. The memorandum shall include a concise 
summary of the party's claims/defenses/counterclaims, etc., relief sought, and contentions concerning liability 
and damages. The summary shall not exceed 5 pages (8-1/2 by 11 in.). The mediator may require any party to 
supplement the memorandum. 

11. Conclusion of Mediation - The mediation shall be concluded: a) by resolution of the dispute by the 
parties, or b) upon declaration by the mediator that further efforts to resolve the dispute are no longer 
worthwhile. 

12. Delay of Proceedings - Referral to mediation shall not delay or stay other proceedings, unless so 
ordered by the court. 

(Adopted October 25, 1990, effective December 1,1990 
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IN THE DISTRICT COURT OF _ _ _ _ _____ COUNTY, 
ST ATE OF OKLAHOMA 

Plaintiff, 
Case No .. _ _ _ _______ _ 

Defendant. 

ORDER OF REFERRAL TO MEDIATION 

This case is ordered to mediation pursuant to Court Rule (CR)-7-90-4 of the District Court Rules for 
Oklahoma-Canadian Counties. Parties and counsel shall proceed in a good faith effort to resolve this case. 

A list of mediators and mediation services is available from the judge's office. The parties shall select and 
contact a mediator within 5 business days to make arrangements. Mediation shall be completed within_days 
from today. 

The mediation session(s) shall be private and confidential. Upon conclusion, the plaintiff shall advi_se the 
Court in writing whether the case settled, settled in part, or did not settle. 

Court Rule (CR)-7-90-5, Rules for Mediation for Oklahoma-Canadian Counties, is incorporated he~ein. 

The mediation shall be attended by persons with full settlement authority. In domestic relations cases, both 
parties shall participate in mediation; attorneys may participate as agreed by the parties and the mediator. In 
cases other than domestic relations, named parties shall be present, except for a named party ·who has no 
interest in the outcome and no settlement authority. Each party who is represented by counsel shall be 
accompanied at mediation by an attorney who is fully familiar with the case. In addition, any interested non­
party, e.g. any insurance company or other person or entity that is contractually required to defend or to pay 
damages, shall be represented by a person with full settlement authority. Counsel shall timely advise any such 
non-party of this order. 

The parties shall pay mediation fees equally unless agreed otherwise. 

IT IS SO ORDERED this ___ day of _____ _.J 19 __ . 

JUDGE 

NOTE: This Order must be accompanied by a completed form "CASE ORDERED TO MEDIATION." 
(Effective: 12-01-90] 
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I 

New ADR And Mediation Rules 

The judpl of Canadian and Oklahoma Countlel 
unanimou.ly approved the new local di.trict court 
rules regarding alternative di.pute resolution. We 
have for lOme time succeufuJly used the lettiemat 
conference conducted by retired, active judges. We 
believe ADR procedures, particularly mediation, will 
provide additional mean. of effectively resolving 
disputes short of trial. 

The civil caseload for each of the 13 judges with 
general trial jurisdiction in Oklahoma County i. 
about 1,000 pending cues. Each district judge in 
Oklahoma and Canadian counties also carries a full 
criminal trial docket. Therefore, each judge'. docket 
time for civil jury trials amounts to only four or ftw 
month. of the year. In Oklahoma County each dis­
trict judge tries about 2S to 35 civil jury trials and five 
to 10 non-jury trials f!IIf!r/ yelr. 

These numbers do not even take into account the 
caseload of the 16 .pecial judges in Oklahoma 
County, including dOlMltic relation., probate, and 
sman claims. 

In 1989, the new cases filed in Oklahoma County 
totaled 84,785 - an average of 7,065 per month. This 
fisure included 19,484 .mall claim. cueI - an aver­
age of 1,624 a month. 

Obviously, the majority of cues mu.t be resolved 
in lOme manner other than trial. and the judiciary 
beJieves !Mdiadoll wlU provide an effective alterna­
tive. New Court RuJe (CR)-7-9O-1 authorizes the re­
ferral of Ill)' dYil cue at any time for ADR pr0ce­
dures •• uch II meialion and non-binding arbitra­
tion. Court Rule (CR)-7-90-S contailll the rul. for 
court-annexed mediation. 

The availability of !Mdlation early in the course of 
litigation i. one concern regarding the effective UIe 

of mediation. Obviously, the earlier a di.pute is re­
solved, the greater the time and money savings to 
the parties and the court.. Because the litigation 
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proc •• often serves to further alienate rather than 
reconcile the parties, the chances of a successful 
mediation are enhanced when the process is initi­
ated before the litigants become too entrenched and 
inflexible in their positions, and before the litigation 
fees and cost. become too great. 

&'ponsibUity for bringing the court's attention to 
cues appropriate for mediation will fall upon the at­
torneys. Most civil cases are attorney-driven - filed 
and taken through discovery without the involve­
ment of the trial judge. The pretrial conference is 
often the first time the trial judge becomes directly 
involved. with a case. Much of the potential benefit of 
the ADR process may be lost if it is not implemented 
before the pretrial conference, .ince most cases arc 
essentially ready for trial by then. 

Therefore, at least initially, the judges will rely on 
attorneys to recognize cases that are appropriate for 
mediation and to bring them to the court's attention. 
The court then could enter an Order of Referral to 
mediation pursuant to the provisions of CR-7-90-4. 

Effective use of ADR procedures will require a 
commitment by members of the bench and bar 
aUke to educate ourselves on the procedures avail­
able under the new rules and a willingness to avail 
ourselves of such procedures. By adopting these new 
rules, the judiciary has demonstrated a commitment 
to ADR. The judges of Oklahoma and Canadian 
counties encourage participation by the bar in the 
continued development of ADR procedures, which 
may provide a less expensive, quicker, and ulti· 
mately more satisfactory resolution of many dis­
putes. 

1 Jud .. BIucIel II. member of the Medlltlon Subcommittee o( 
the ADR Committee of the OIcl.IIoIN County Bir AaIociabon and 
WI. Oft the subcommittee that p1'OpOMd the N •• 

Vol. 61-No. 45-12/8/90 



COURT RULE (CR)-7-90-4 
ALTERNATIVE DISPUl'E RESOLUTION (ADR) 

It is the policy of the Seventh and Twenty-sixth Judicial Districts to encourage the use of 

alternative dispute resolution (ADR) procedures for the early disposition of pending litigation. Such informal 

procedures can achieve the just, efficient, and economical resolution of controversies while preserving the right 

to a full trial on demand. 

The Court in its discretion, on its own motion, the motion of any party or by agreement of the 

parties, may refer any civil case, or any portion thereof, for ADR procedures, and make any order necessary 

to implement such procedures. Such procedures shall include, but are not limited to, mediation and non-binding 

arbitration. A referral may be made at any time. More than one referral may be made in any case. For 

example, if the parties fail to reach an agreement through mediation, the Court may order non-binding 

arbitration. 

The order of referral shall be entered on a standard form for each type of ADR procedure. 

The standard form, with the rules for the applicable ADR procedure, will be provided by the Court. The 

Judicial Conference shall prescribe the applicable rules and standard forms and make such changes to the forms 

and rules as may be necessary. 

[Adopted October 25,1990, effective December 1, 1990] 



.. nE Di8ifICT COl.Ift' CF __________ CXJUN1'Y, &rATE CF 0ICI.AHClIM 

Plaintiff, 

vs. Case No. _______ _ 

Defendant. 

ORDER OF REI'EMM. 10 MEDIATION 

This case is ordered to mediation pursuant to Court Rule (CR)-7-90-4 of the District Court Rules for Oklahoma-

Canadian Counties. Parties and counsel shall proceed in a aood faith effort to resolve this case. 

A list of mediators and mediation services is available from the judge's office. The parties shall select and 

contact a mediator within S business days to make arflUJ8CDlClllS. Mediation shall be completed within _ days from 

today. 

The mediatioD session(s) shall be private and confideDtial UPOD CODdUlioD, the plaintiff shall advise the Court 

in writiDg whether the case settled, settled in part, or did not settle. 

Court Rule (CR)-7-90-S. Rules for Mediation for Oklahoma-CanadiaD Counties. is incorporated herein. 

The mediation shall be atteDded by persons with full sett1ement authority. ID domestic relations cases, both 

parties shall participate in mediation; attorneys may participate as agreed by the parties and the mcdialor. ID cases other 

than domestic relations, Damed parties shall be present, except for a named party who has DO interest in the outcome 

and no settlement authority. Eaeh party who ia reprCaented by counsel shall be ac:companied at mediation by an attorney 

who is fully familiar with the cue. ID additioa, any interested DOD-Party, e.a. aay inauraace compaa.y or other person 

or entity that is coDtractUally required to defend or to pay damages, shall be represented by a perIOD with full settlement 

authority. COUDleI shaD timely acmse lIlY such DOll-party of this order. 

The parties shaD pay mediation feea equally uaIcaa agreed otherwise. 

IT IS SO ORDERED this ___ day of _________ • 19_. 

JUDGE 

NOTE: BEPOIT FORM NO.1· REfOIT or ga RlRIRED TO MEDIATION must be completed and 
- -I! __ ... _.l ..... th_ fnrm. before this Order is 6led. 



COURT RULE (CR)-1-9Q..S. SEVENTH AND 1WENTY -SIXTH JUDICIAL DISTRIcrs 
RULES FOR MEDIATION 

1. DeflaIUOD of MedfaUoD - MediatioD is a process in which an impartial person, the mediator, facilitates 
communicatioD betweeD disputing parties to promote understandiDg, reconciliation, and settlement. Participants include 
the mediator, the parties and interested nOD-parties, their representatives, and all others prescnt. The mediator may 
meet with participants all together, and separately ("caucus"). 

2. Responslbllldes of Mediator - The mediator is an advocate for settlement and uses the mediation 
process to help the parties fully explore any potential areas of agreement. The mediator does Dot serve as a judge: 
the mediator has DO authority to render any decisions on any disputed issues, or to force a settlemeDt. 

3. ResponsfbWdes of ParUeI- The parties themselves are responsible for negotiating any resolution(s) 
to their dispute(s). Parties commit to participate in mediatioD in good faith, without any time constraints, and to put 
forth their best efforts with the inteDtion to settle if possible. Even if they do DOt reach a complete settlement, they 
may reach agreement on various issues. 

4. CODDlct of Interest - No persoD with any financial or persooal interest in the result of the mediation 
may serve as mediator. Prior to agreeing to mediate a dispute. the mediator shall disclose any circumstance likely to 
create a presumptioD of bias or preveDt a prompt meeting with the parties. 

5. PrIvacy - Mediation sessions are private. Persons other than the parties, interested non-parties, and 
their representatives may atteDd only with the consent of the parties, interested nOD-parties and the mediator. 

6. ConJIdeadallty - Mediation is a confidential process. No participant may disclose, without CODSeDt, 

any confidential information acquired during mediation. There shall be no stenographic or electronic record, e.g., audio 
or video, of the mediation process. uDlcss it is agreed upon by the parties, interested non-parties and the mediator, and 
it is not prohibited by statute. 

7. Settlement NeaodadoDl - Discussions, represeDtations and statemeDts made during or in coDDection 
with the mediation by any participant shall be considered offers to compromise pursuant to 12 O.S. § 2408. No 
participant shall be subject to process requiring the disclosure of any matter discussed or any information obtained in 
coDDection with the mediation proceedings. 

8. No Service of Process - No subpoena, summons, complaint, petition, citation or other process of any 
sort may be served upon any person who is at or near the site of any mediation session and is there because of the 
mediation. 

9. TIme and Place - The mediator shall notify the parties of the time and place of each mediation session. 

10. Memoraad.u.m - At least 7 days before mediation in all civil cases except those on the small claims 
docket, each party sbaB provide to the mediator and all other parties a Memorandum for Mediation.. The memorandum 
shall state the name, address, telephone number and role of each person expected to attend the mediation, and identify 
each perSOD with fuJI authority to settle. The memorandum shall include a coDcise summary of the party's 
claims/defenses/counterclaims, etc., relicf sought, and contentions concemiDg liability and damages, The summary shall 
not exceed 5 pages (8 112 by 11 in.). The mediator may require any party to supplement the memorandum. 

11. CODdUlfoa of MedJadOD - The mediation shall be concluded: a) by relohltion of the dispute by the 
parties, or b) upon declaration by the mediator that further efforts to resolve the dispute are no longer worthwhile. 

12. Delay of ProeeedIDp • Referral to mediation shall not delay or stay other proceedings. unless so 
ordered by the court. 





IN THE UNITED STATES DISTRICf COURT FOR THE 

WESTERN DISTRICf OF OKLAHOMA 

OKlAHOMA CITY, OKlAHOMA 

DATE: 

'" F1 A 

Plaintiff( s), 

vs. 

'" F3 '" 

Defendant( s). 

) 
) 
) 
) 
) 

) 
) 

NO. '" F2 '" 

ENTER ORDER: 

This case is set on the Court's civil jury docket commencing 
on '" F4 '" at '" F5 '" .m. and will be reached for trial thereon unless settled or dismissed. 

Counsel for all parties will confer forthwith for the purpose of: 

(1) Resuming maximum settlement efforts; 

(2) Insuring all requirements of the Pre-Trial Order have been met; 

(3) Pre-marking all exhibits; 

(4) Agreeing on the admissibility of all exhibits to which there is no reasonable 
objection; 

(5) Stipulating to all facts which are not disputed or reasonably disputable so as 
to eliminate unnecessary witnesses and exlubits; and 

(6) Accomplishing all other necessary and appropriate steps to reduce the 
number of objections and other delays, and otherwise streamline and reduce 
the time of trial. 

ABOVE ORDER ENTERED BY THE DIRECflON OF JUDGE RALPH G. THOMPSON. 

CLERK 

By: Deputy 

Copies to parties of record. 



~".. tnfIT'!D STATES DISTRICT COUltT FOJ. TM! 

WESTERN DISTRICT OF OKLAHOMA 

UNITED STATES 0' AMERICA, ) 
) 

Plaintiff, ) 

va. 

ROYAL N. MARDAG!, et al., 

) 
) 
) 
) 
) 

Defendants. ) 

No. CIV.86.1401-W 

CAS! MANAGF.MENT ORn!~ 

.. , LED 

In order to promote the orderly and efficient conduct of the 

instant litigation, this Court hereby enters the following C •• e 

Management Order: 

I. Admission of Attorneys 

Each attorney who is not of the bar of this Court shall, 

upon application to this Court, be deemed admitted pro h!£ ~ 
to practice before this Court in this proceeding. 

II. Liaison Counsel 

A. Counsel for Defendants Advance Chemical Oistribution, 

Inc .• AlliedwSignal, Inc.; AT&T Technologies, Inc., Ashland Oil, 

Inc.1 Atlantic Richfi.ld Company; Bor~-Wa~.~ Corporation I Cato 

Oil , Gr.... CoIIpany. n.l-Worth Indus tt"ies, Inc. I nouble .. Ea~le 

R.finin. Ca.paay. Jxxon Corporation; The Firestone Tire , Rubber 

Company. Fo.e.r r •• d , Se.d Co.; Gencorp, Inc., Hon.ywell, Inc.; 

J.O.C. Oil Explor.tion Comp.ny, Inc.; Kerr-McGee aefining C~rpo­

ration. L & S Be.riaa Comp.ny, Magnetic Periph.r.l., Inc.; 

Maremont Corpor.tion. McDonnell .. Dougl.. Corpor.ticm, Mobi 1 

Chemic.l Corporation. N.lco Chemical Company 1 OklahOlla Ga. and 



Electric Ca ... _y. Oklahoma National Stockyards CcapanYI The 

Oklahoma Publ1ahiaa Company; Rockwell International Corporation; 

Texaco, Inc •• T~xas Instruaents, Inc.; Uniroyal, Inc., UOP, Inc.; 

Westinghouse Electric Corporation. and Weyerhaeuser Company 

(hereinafter collectively referred to as "Generator Defendants") 

shall appoint a liaison counsel. 

B. Counsel for Defendants Powell Sanitation Service, Inc.; 

Samuel L. Bishkin individually, and d/b/a Eltex Chemical' Supply 

Company, and United States Pollution Control, Inc., (hereinafter 

collectively referred to as "Transporter Defendants"), shall 

appoint a liaison counsel. 

C. Counsel for. Royal N. Hardage need not appoint liailoll 

counsel. 

D. Respective liaison counsel shall be appointed within ten 

days of entry of this Cale Management Order and the Court and all 

parties shall be notified promptly of the name, address and 

telephone number of such liaison counsel. 

E. Duties of Liaison Counsel 

1. General Re.pon.ibilities 

The reapective liaison counsel shall be re.ponsible 

for: 

a. coordination of the defen.e of defendant. on 

ca.on i.suesl 

b. communication with the Court and with the 

~overnment on behalf of their re.pective group 

of defendant •• 



c. orlanlzation of joint and uniform discovery and 

other pleadings and papers on behalf of 

defendants. 

2. Communications with the Court 

All communications from the Court shall be directed 

to the liaison counsel. Liaison counsel will be 

responsible for notifyin~ each counsel representing 

defendants within its respective group of defendants 

of all communication. from the Court. 

3. Pleading Files 

Each liaison counsel shall maintain complete file. 

containing copies of all documents .erved by or upon 

defendants, which files shall be reasonably 

available for inspection and copy in, by counsel for 

all defendants within its respective ,roup of 

defendants. 

4. Certificate of Service 

a. Service List 

Each liaison counsel shall file with the Court. 

aDd .. intain and distribute to all counsel, 

up-eo-date official service lists of it. 

re.pectiv. group of defend.nt.. It sh.ll be the 

r.sponsibility of each d.f.n •• counsel within 

the r.sp.ctiv. ,roup of d.f.ndant. to notify the 

li.ison couns.l of any ch.n ••• n.c •••• ry to 

maint.in the s.rvice list up-to-dat •• 



•• Po~ of Certificate 

Whenever any document is filed with the Court, 

it shall be sufficient for the certificate of 

service to state the particular document was 

served upon counsel for all parties at the 

address given in the latest offiCial service 

list (specifying the date thereof) filed with 

the Court and maintained by liaison counsel. 

5. Service 

a. Pleadings and documents directed to all 

defendants 

Any document which is directed to all defendant. 

within a respective group of defendants can be 

served by sending a copy of that document to the 

liaison counsel. Liaison counsel has the 

responsibility for distributing co~ies of such 

documents to each defendant within his or her 

respective group of defendants. The t~e 

allowed for responding to any document served 

und.~ this provision shall be extended by five 

day. to allow for distribution of the document 

by liaison counsel. 

b. Pleadinss or documents directed to le •• than all 

defendant. 

Liaison coun.el is not respon.ible for and is 

not authorized to acce~t service of any 



ple.din,s or other documents directed to fewer 

than all of the defendants within his or her 

respective group of defendants. Any party 

wishing to serve such a pleading or document may 

perfect that service only by servin~ copies on 

counsel of record for each party to whom the 

document is directed and on liaison counsel. 

6. Additional Responsibilities 

The liaison counsel, or his or her deSignee, shall 

perform such other duties as may be expressly 

authorized or directed by further order of this 

Court. 

7. Court Appearance 

To promote the efficiency of court proceedin~s, the 

defendants are directed to coordinate their 

presentations and ar~ument before the Court through 

the liai.on counsel for their respective group of 

defendants or his or her designee, to the maximum 

extent fea.ible and practicable. Argument will be 

pre.ented by only one representative from each group 

of defendant •• elected by the group to pre.ent 

arau-ent, to the maximum extent fea.ible and 

practicable. Additional attorney. repre.enting 

individual defendants may argue upon leave of the 

Court, for good cau.e shown. 



8. 

III. Motions -

leperat. Coun •• l 

Th. de.ianation of liaison counsel sh.ll not 

pr~clud. coun •• l for any party from particip.tin~ in 

this action through its own individu.l coun •• l, to 

the .xtent n.c •••• ry to repre.ent the individu.l 

intere.t of that p.rty, and subject to the 

conditions set forth in this Ca •• M.n.g .. ent Order. 

A. To avoid duplic.tive motions pr.ctice, it is her.by 

directed th.t all motion., brief. and other papers .hall be filed 

whenever po •• ible by the G.nerator Defendant. jointly and by the 

Tran.porter Defendant. jointly, through their liai.on counl.l or 

his or her de.ignee, to th. maximum extent fea.ible and practica­

ble. Motions on behalf of Oefendant Royal N. Harda.e need not be 

fil.d jointly with other defendants. 

B. Whenever a defendant wishes to file pleadin •• or motions 

sep.r.te from tho.e of liai.on counsel, that defendant .hall do 

so only after fir.t attempting to have its pleadin.. or motions 

pre.ented throu.h the lial.on counsel and within ten (10) day. of 

the fillna of a relaced pleadlng, if any, by the lial.on coun.el. 

Separace ..ct.. filed by defendants shall contaln a .tatement 

thaC luch defeadaDca have complied with thi. provillon. 

IV. Cros.-clat.. 

The filinS of all cro •• -claims for ind..alflcaCioD or 

contribution allOns defendant •• hall be stayed UDcl1 .1xty (60) 

day. after the signinS of thi. Order. Thi. shall not prevent 



some or all of the defendants from agr •• ing among th .... lv.. to 

stay or to prevent the filin. of cro •• -claim.. The Court and 

parties recognize that claim. for relief may be filed in the 

future among defendants and that such future claim. will not be 

barred by this stay. Any cro •• -claim filed prior to the entry of 

this Order also .hall be stayed until sixty (60) day. subsequent 

to the signing of this Order. 

V. Bifurcation of Trial 

A. The trial of this action is bifurcated into two pha •••• 

Pha.e I. which shall be tried first. shall determine wheth.r 

defendants are liable to plaintiff under Section 7003 of RCRA, 42 

U.S.C. I 6973. and under Section. 106 and 107 of cn.CU, 42 . 
U.S.C. II 9606 and 9607. Pha.e II. which will be tried following 

the trial of Phase I. at a date to be de.ignated by this Court, 

will relate to the issues of appropriate response-remedial 

measures and damage •• 

B. Any trial of cross-claims or third-party claim. for 

contribution shall be separate from the United State.' action and 

shall not comaence until the trial in Pha.e. I and II ha. been 

completed. ADy trial of insurance carrier re.pon.ibility issues 

shall occur da~iftl Pha.e I. 

VI. Discoven 

A. Sta,. 

Discovery shall proceed upon all issue. related tc 

liability (Phase I) and on is.ue. relatina to re.pon.e mea.ures 

and damaae. (Phase II). 



B. Dtaeoftry Scheduling Order 

The paz-tte, will meet within thirty (30) days of the 

entry of this C~,e Management Order and will agree upon a sched­

ule for all discovery for Phase I and Phase II. This schedule 

will be submitted to the Court for approval and issuance of a 

Discovery Scheduling Order. If such a schedule cannot be agreed 

upon within forty (40) days of the entry of thi' Case Management 

Order, the parties will notify the Court and will submit proposed 

schedules for the Court's review, so the Court may enter a 

Discovery Scheduling Order. Any Discovery Scheduling Order 

submitted by the parties shall include, at a mint.um, the follow­

in~: (1) the number of interrogatories permitted. (2) a schedule 

for service of interrogatories, requests for production of 

documents and requests for admissions. (3) a date by which all 

depositions shall be completed; and (4) a date by which all 

discovery shall be completed. 

Except as otherwise provided in the Di,covery Schedul­

ing Order, whenever a defendant wishes to file di,covery re­

quests, pleading., or lDOti.ons separate from those of liaison 

counsel, that defendant .ha1l do so only after first attempting 

to have it. di.covery reque.ts, pleadings, or motion. pre,ented 

throuah tbe 11ei.on coun.el and, in any event, within ten (10) 

days of the flllni of a related request, pleadina, or motion, if 

any, by the llalson coun.el. 



c: • write_ Di.acO"9'ery 

1. Wri.tten discovery, including interrogatories, 

requests for production and for admissions, shall be submitted 

jointly on behalf of their respective defendants by liaison 

counsel, or his or her designee, to the maximum extent feasible 

and practicable. Other defense counsel for individual defendants 

may submit their ideas, drafts or other work product to liaison 

counsel for incorporation into written discovery to be filed by 

liaison counsel. Joint discovery will reflect both the c01lll1on 

and particular needs of each defendant. Independent discovery by 

individual defense counsel will be permitted only by leave of 

Court, upon represen.~ation that liaison counsel has refused to 

incorporate into its discovery the requests of individual defense 

counsel, and that such requests are unique to and essential to 

the defense of that individual defendant. 

2. Plaintiff may file interrogatories to each defen­

dant whose cumulative total to each defendant may not exceed that 

set forth in the Discovery Scheduling Order described above. 

Each representative Iroup of defendants (Generator Defendants and 

Transporter Defendant.) and Royal N. Hardage may file interroga­

torie. who.. cn.llative total may not exceed that set forth in 

the Di.covery Scheduling Order described above. Each subpart of 

an interrogatory .hall be counted as a separate interrogatory, 

except that interrogatories inquiring a. to the existence, 

location and custodian of documents or physical evidence shall be 

con.trued a. one interrogatory. Any interrogatories in excess of 



--~-- ...... 

the tor.IO~ ... t be approved by this Court. In re.pondinl to 

dilCOV.ry, .1aifttlff n •• d provide only on. copy of its r.sponse 

to each liaison couns.l and one copy to the attorney for Royal N. 

Hardag.. Each liailon coun •• l will b. r •• pon.ibl. for di.tribut­

ing to counl.l within th.ir relp.ctlv. group of d.f.ndantl all 

answer. to di.covery. 

D. Depo.itions 

At depo.itions, liai.on couns.l or oth.r defense 

coun •• l designated by liai.on counael, shall have the opportunity 

to belin and to compl.t. hi. or her .xamination of .ach witn ••• 
at a d.po.itlon. Such coun.el ahall a.k all qu •• tion. on behalf 

of hi. or her re.pectiv. group of defendant.. Other d.fen.e 

counael may a.k que.tion. only upon repre.entatlon on the r.cord 

that either the 11ai.on counael has r.fu •• d to inquire into the 

area to be explored, or that the area il unique to and •••• ntial 

to the defen.. of the individual defendant. An objection by 

coun.el for any of the Gen.rator Defendant. mad. at a d.po.ition 

Ihall b. d .... d made by all Cenerator Defendant.. Similarly, an. 

obj.ction by coun.el for any of the Tranaport.r Def.ndant. made 

at a depo.ltloa. .hall be deemed made by all Tran.port.r D.fen­

dant •• 

vt I. 'ftllrd 'gtY Defendants 

Third party defendant. may b. add.d a. follow: 

(I) The def.ndant. are granted until .ixty (60) day. after 

the .igninR of thls Order to file third-parcy ca.plaints. 



. ., 
There.lter .:w. 1ft of Court on motion upon notice to all partie. 

to the actl" i. required. 

(2) Service of the third-party summons and third-party 

complaint shall be made promptly. and also shall be accomplished 

by service of a copy of this Case Manasement Order. This Case 

~~nagement Order shall be bindinl upon each third-party defendant 

a. though they were pre.ently a defendant. unle.. relief is 

sousht upon motion filed by the third-party defendant within 

twenty (20) days of .ervice of the third-party complaint. 

Third-party defendants shall appoint a liailOll counsel. 

Third-party defendant. Ihall have sixty (60) day. fro. service of 

the third-party complaint in which to file a re.pOll.e. 

(3) In the event of the withdrawal or removal of a 

third-party from any private agreement which Itayed or prevented 

the filing of third-party claims. the defendant sh.ll be allowed 

thirty (30) daYI followins • withdrawal or removal within which 

to file • third-p.rty complaint against the withdrawing or 

removed p.rty. 

VIII. Settl ... nt ~.ani&.tiOft 

A. .,.. to til. n'CDber of parties. alldafelldant. and 

third-puC'J .f.claat •• re directed to orlanize th .. elves for 

purpo... of •• ttl.-.Dt di.cu •• ions and to r.port to this Court 

and to Plaintiff'. attorn.,. within fift •• ll (15) da,. of the 

antry of this C ••• MaUleMftt Ordar. or th.ir joinder in the 

c •••• on th.ir eho •• n aaDD.r of orl.nization. Th. "port shall 

includ •• at • minimum, the id.ntity of d •• ignat.d repr •• ent.tives 



(no aG~. wbo .hall repre.ent the group or .ub-Iroup of 

partie. in •• CC1...at di.cussions. The make-up, structure. 

authority aDd campen.ation (if any) of this Settlement Committee 

shall be determined by defendant. and third-party defendant •• 

S. Defendant. will .elect from amonl the lUIIIbers of the 

Settlement C01IIIIlittee a spoke.person to be desipated as "Nego­

tiation Counsel." The "Nelotiation Counsel" .hall be the 

spokesperson for defendants during negotiations. Defendants may 

.elect as "Nelotiation Coun.el" the person who is "Liaison 

COUDsel." 

C. Representatives of plaintiff and all defendants aDd all 

third-party defendant .• shall meet within thirty (30) day. of the 

entry of this Case 'Manal_nt Order to identify aDd to discus. 

those matters which may be re.olved throulh the settlement 

proc •••• 

IX. Cooperation Amons Defendant. and !xchans. of 

Information 

A. Th. coop.ration among defendants for the purpose of 

coordinatinl di.covery, trial. .harinl coon •• 1 , or otherwise 

mint.iziftl -.pea.e. in the instant litigation shall not consti­

tute, by i ... 1!, e91dcDce of con.piracy, concerted action or any 

other vroqfu1 COilcluct. 

B. All information and/or documents .xchanled ..onl d.fen­

dant. and third-party defendantl (and their a.ent., con.ultants. 

expert. and attorney.) i. communicative for the It.1ted purpose 

of a •• i.tin. in a common deten •• effort, and .hall not conltitute 



a waiv.~ of ... actora.,-client privilese, work-product exception 

to discovery, trade •• cret, or other privilese. 

X. Extension. 

Any opposed application for an extension of the foregoing 

deadline. must be in writing and served upon coun.el for each 

party having an interest in the exten.ion. Any opposed applica­

tion must disclose (1) the precise relief soughta (2) good cause 

for such extension a (3) a statement regarding the po.itions of 

coun.el for other parties regarding the applications. and (4) a 

stat .. ent that coun.el have conferred in good faith and are 

unable to agree upon an extension. 

XI. Modification orSupple.entation 

This Case Mana ... ent Order may be further modified or 

supple.ented for good cau.e shown. 

ENTERED this 2' ;11 day of March, 1987 • 

• 
UNITED STATES DISTRICT JtJ'DG! 



III BII UUtiD S'l'.M.'a DISfItl~ COURt ... 'J!l/III LED vafUR DIS'1'Itl~ 0'1 ~ r 

UlflTBD ftA1'BS or AllDICA, 

Pla1ntiff, 

va. 

ROYAL H. BABDAGB, et a1., 

Defendllate, 

ADYUCB C:HOIICAL cc::Ml'tAIIY, et a1., 

ve. 

Barda98 St_r!.D9 
cc t tt.ee DefeDdADta 
aDd ftird-Party 
P1aiatiffe, 

ABCO, DIC., et al., 

1'bir4-Party 
DefeDdaDta. 

) 
) 
) 
) 

.. 2 0 89~ ...... -CUllC.U&M.W_ 
wa ....... r .. fII ....... 

IrDlM'f '*== 
) ca.e Ro. CIV-86-1401-P 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

oaD •• 

nocu~Tro ,\.... ,., 
h ..... 

On January 9,_. 1989, the court conducted a hearing on 

defendants' motion to reconaider the Court's November 23, 1988 

order permitting interlocutory appeal. For the rea.ona set forth 

on the record at the hearing, the Court withdrew its previous 

certification order, dated November 23, 1988, and entered a new 

order denying the gove~nt • s September 14, 1988 motion to 

permit interlocutory appeal pursuant to 28 u.s.c. S ~292{b) . 

See Minute Order i •• ued January 11, 1989. -
This ca.e ha. had a len9thy history of litigation resultl.:'"'.: 

;n exten.ive discovery and numerous motion. and other pleadings 



When facM with a leng-thy, ccnpl-.x t.rial aucb a. tbi. one, t.he 

Court ha. found it to be beneficial to require tn. parti •• t.o do 

some additional preparation for t.rial. Certain procedur •• uaed 

by the Court -serve t.o streamline t.he issues and delet.e 

unnecessary presentation of evidenc •• Accordin;-ly, no 

cont.inuance. or departur.s from the following schedule will be 

p.rmitt.ed. 

B. l'DIAL WI'!IIISI MID cia Ian LISft 

In addit.ion to the witness and exhibit list. called for by 

this Court's previou.ly issued scheduling order, plaintiff is t.o 

submit t.o defendants by 5:00 p.m. Monday, August 21, 1989 its 

final witness and exhibit list in this matt.r, s.tting forth 

tho.e wi tn..... it actually intends to call in it. ca.e-in­

chief in the actual ord.r of anticipated appearance. The 

listing shall be filed with the Court on the .ame day. The 

listing shall be in conformance with the sample attached to this 

Order. Thi. format al.o requires plaintiff to identify the 

specific exhibit. to be introduced or di.cus.ed in connection 

with each witD ••• , whether the witne.. has been. depo.ed, and a 

time e.timate for the dir.ct examination of each witn •••• ~ 

The exbi~it8 referenCed in the li.t shall have been 

previoualy 1llU"lc.ed, identified, and made available to opposing 

coun.el so that the exhi~it number on the chart will .uffici.ntly 

~Thi. time e.timate .hould be the e.timated time it woul~ 
take for the direct examination of each witneaa ip the 't:ence ~~ 
tbe affidavit procedure set forth in paragrapba I iii4 r low. 
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4dentify the exhibit for oppo.in9 counsel. 

Any witn ••••• or exhibits which surfac. at the tt.e of trial 

but which have not be.n id.ntified or mad. available for 

deposition or inip.ction by opposing couns.l during the discovery 

p.riod .hall not be permitted at trial. 3 

By September 4, 1989, d.f.ndant. are to file and .ubmit ~o 

plaintiff a .imilar witne.. and exhibit li.t for their ca •• -in­

chief. 

Ho.tile wi tn ••••• called by eith.r sid. in the ca.e.-in­

chief are partially .xempted from this rule in that affidavits, 

a. w.ll as the compl.t. listing of exhibit. to be used in 

connection with such witne •••• , are not required. The ho.tile 

witne •• e. must, how.ver, be identified a. ho.tile witne •••• on 

the chart filed with the Court alon9 with th.ir anticipated order 

of appearance and time e.timate of their examination, a. well as 

the oth.r items called for on the attached chart. 

c. ftIJIU'LUlc:.t rM Q!MM.CAtlll FAC'l'S 

The partie. .hall enter into a campr.h.9Iiv. written 

stipulation of all upCont •• t.d facts in .uch form that it can be 

introduced. a. the fir.t evidence at the trial. The 

comprebenaive .tipulation .bould include all fact. int.nded. to be 

3If any unnoticed witn..... or exhi~it. are identifi.d on 
this li.t, counsel .hall file aa affidavit .ettiDg forth: ta) the 
rea.ona wby tb. wita... an4/or exh1):)it wu DOt pr.viously 
noticed in accor4aftc. witb the SCbeduling OXderl (~) the r.a.ons 
why the evic1.nc. .hould ~ perraitted at trial, aD4 (c) the 
rea.on. wby pr.cluaionary an4/or mon.tary .anctiona .bould not te 
impo.ed.. 

) 



proved by e1ther a1de which the other aide ia not going to 

dispute eitber by a controverting witne.. or by cro.s­

examination. It should include preliminary or bacKground facts, 

as well as ultimate facts if they are not disputed. It is 

suggested that counsel for plaintiff list all facts intended to 

be proved at trial including those asaumed to be in dispute • 

. Defense counsel can then delete thoae facts to be controverted 

and add any additional facts they intend to prove. Counsel for 

plaintiff can then delete any additional facts which will be 

controverted. This technique should result in a stipulation of 

all uncontested facts, as well as a list of all contested facts. 

The parties may utilize their contentiona and their drafts of the 

final pretrial order as a starting point for this stipulation. 

The stipulation must, of course, be organized in same logical 

order so that it will be intelligible when read by the Court as 

the first trial evidence. If the admissibility of some 

uncontested fact is challenged, the objecting parties, and the 

grounds for objection, must be stated. This stipulation will be 

filed. with the Court by August 11, 1989. 

D. DDOSMCII JIC):'NII 

Aa to all depo.itiona which the parties expect to offer at 

the t.iM of trial the following procedure 1s adopted. The 

parties will de.ignat.e all depositions to be rea4 into evidence 

and attempt. to agr .. as to tho.e portiona to be rea4. It:..s 

sugge.ted that a four-color system of de.iqnation be used 

Plaintiff can u.e one color, e.g., green, to de.iqnate porti=-
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.l.t 4.air.. to r.a4. oef.nc1&nta can ua. a aecolld, color, s.:.!i.:.. 

red, to iD41cat. tho .. portion. 4 •• ignate4 by plaintiff to which 

defendant. obj.ct, .tatin9 the ground. for the objections. A 

third color, ~, blue, can be used by d.fendant. to 4 •• ignate 

any additional portion. they d •• ire to read, and plaintiff can 

use a fourth color, ~, brown, to in4icate portions d •• ignated 

by defendants to which plaintiff object., stating the grounds 

for the objections. Th. Court will rule in advance- of th.ir use 

at trial. Th. depo.itions will be filed with the Court by 

November 24, 1989. 

B. BDar WI'11!ISSIIS 

On October 2, 1989, plaintiff and d.fendant. will file 

affidavits of each of their re.pective expert witn ••••• , if any. 

The affidavits shall contain the following: Ca) an identification 

and de.cription of the specific area. or fields in which the 

witness will be tend.red as an expert; (b) an identification and 

de.cription of each exbibit which will be introduced or di.cussed 

in connection with the expert's testimony with re.pect to each 

such exhil::t1t,. with an appropriate evi4entiary foundation 

supporting the introduction and/or discua.ion of each such 

exh1))1t; (c) a .eparate liating and SW1lD&ry of ev.ry opin1on to be 

rendered. ~ the expert during his or her t •• tillonyJ (d) 3. 

separate liating of the ba.ia for .ach opiD1on .. t forth in (~ 

above. The expert' a curriculWD vitae ahou14 be attache4 to 

affidavit of the expert vito.a. a. an exhJ..bit, aD4 ahall be .-

s 



written form suitabl. for introduction into .vid.nc.. This vitae 

shall cov.r .v.ry item supportinq the qualifications of the expert 

witn ••• • testimony. 

Because this i. a non-jury trial, the expert witness 

affidavits and their attachments, subj.ct to any proper 

ocjections, will be r.c.ived in .vid.nc. a. the direct examination 

of the experts at trial. Th. attorn.y .ponsoring any expert 

witn.ss will be giv.n no more than thirty (30) minutes to 

highlight or empha.iz. any portion. of the expert's t.stimony 

(though no n.w matters outside the affidavit may be raised absent 

a showing of just cause and compellinq circumstance.). Th. expert 

witness will then be tendered for cross examination. 

Objections to any matters contained in the affidavits shall 

be filed by November 3, 1989. Affidavits of rebuttal witn.sses, if 

any, shall ce filed by November 10, 1989. Obj.ctions to rebuttal 

affidavits shall be filed by November 20, 1989. 

P. "-BiII'BRr VI'IImSSD 

On October 2, 1989, plaintiff and d.f.Dd&nt. will file 

affidavits of all th.ir remaining witness •• to be called in their 

cas.s-in-chi.f, with the exception of hostile witn •••••• 

Th. affidavit. shall be prepared in accordanc. with the 

requirement. ..t forth in S.ction E &bov. with r.spect to any 

.xhi~its to be introduced and/or discus.ed in coftD!Ction with eact 

witn ••• , aDd shall s.t forth the .ntir. propo.ed direc· 

.xaaination of the witn •••• 
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Subject to o))jectJ..ofta, the affJ..c1&vJ..t. wJ..ll be received. in 

evid.nc ... the direct .xamination of the witn ••••• at trial. The 

attorn.y spoft8or!nq any non-.xpert witn ••• on direct .xamination 

will be 9iv.n no more thap fift.en (15) minute. to hi9hli9ht or 

emphasize any portion of the wi tn.s. ' t •• timony under t.he 

proc.dur. set forth in S.ction B abov.. Th. witn... will then be 

tendered for cro ••• xamination. 

Objections to any matters contained in the affidavits shall 

b. filed November 3, 1989. Affidavits of r.buttal witn ••••• , if 

any, shall De filed ))y November 10, 1989. O))j.ctioft8 to re))uttal 

affidavits shall b. filed ))y November 20, 1989. 

G. DISCOYIRY CU'IUI' 
Discovery cutoff a. to liability issu.s i. May 15, 1989. As 

to other issu.s the discovery cutoff is Auquat 1, 1989. The 

parties may conduct any additional discovery ))y aqreement after 

those dat.s provided that any such discovery conducted after those 

dates will not De offered 0: sUbmitted to the Court in connection 

with any dispositive motions filed. 

All otber deadlines established DY this Court's previous 

schedulin9 order remain intact unless altered o.low. 

(1) Liabilitx I •• ue. 

Dispositive motion! .ball be filed. by June 1, 1989 

aesponses thereto shall be filed. DY June 30, 1989. aeplies, -
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any, sball be filed by July 14, 1989. 

(2) Other I •• ue. 

Dispositive_motion. shall be filed by September 1, 1989. 

Responses thereto shall be filed by September 29, 1989. Replies, 

if any, shall be filed by OCtober 13, 1989. 

Although the court has permitted the partie. to .xt.nd the 

previous discovery cutoff dates, this Court will ~ allow any 

agreed upon ext.nsions of discov.ry to adversely impact the 

dispositive motion schedule s.t forth above. Had the Court not 

permitted the parti.s to ext.nd discovery, the di.po.itiv. motion 

schedule s.t forth abov. would have been well after the 

termination of discov.ry. Accordingly, no .xtension of ehe 

dispositive motion schedule will be permitted ba.ed upon a claim 

that di.covery i •• till ongoing. 

permit any di.po.itive motions 

conducted after the filing of 

re.pon •••• 

Similarly, the Court will not 

to be supplemented by discovery 

dispo.itive motions and/or the 

Th. third-party defendant. previously filed an application 

for an order peJ:1l1ttiD9 th_ to conduct limited di.covery and to 

file di.po.itive motion. prior to the trial of phaae 1 &Dd phase 

II is.ue.. That application va. denied by a .bort written order 

i •• ue4 July 14, 1911. !II docket sheet entry DO. 1291. 

The Court, hOW4tver, haa recoa.idered the po.i tion of t:­

third-party defendant. and hereby modifie. the July 14, 1988 oree-

A 



to permit It.1ted discovery and the filing of dispositive motions 

prior to the Hovember 27, 1989 remedy trial, for any third-party 

defendants who desire to do so. This is entirely optioD&l.~ 

Those third-party defendants who desire to file dispositive 

motions prior to the remedy trial will adhere to the following 

schedule: 

(1) Fram March 22 through April 28, 1989 the third-party 

defendants may conduct discovery relative to the dispositive 

motions. 

(2) The dispositive motions shall be filed by May 19, 1989. 

() From May 22 through June 29, 1989, third-party plaintiffs 

may conduct discovery relative to any dispositive motions which 

are filed. 

(4) The responses to the dispositive motions shall be filed 

by July 14, 1989. 

(5) Replies, if any, shall be filed by July 21, 1989. 

(6) A hearing on any dispositive motions filed by Third­

parties in accord&Dce with this schedule will be held August 25, 

1989 at 8:00 a.m. 

J. sm VDD 
The parti.a aball mak. appropriate arrang ... nta for the Cour: 

and the Special .... t.r to visit the B&l:d&g8 diapoaal site ::". 

SAny third-party d.f.ndanta who do not d.air. to f~. 
dispoaitive motions priol'to the November 27,1989 r8lll8<ly tr:.~ 
will be given an opportu.n1ty to conc1uct diaCov8ry and:. 
dispoaitive motiona aft.r the remedy trial. 



Monday, March 27, 1989. 

A two-day settlement conference will be conducted Ap~il 26-

27, 1989. 

The trial is set on the Court's November 27, 1989 trial 

docket. The Final Pretrial Order shall be approved by all parties 

and submitted to the court by November 17, 1989. A final p:et:ial 

conference will be held November 24, 1989 at 8:00 a.m. All 

proposed findings of fact, conclusions of law aDd trial briefs 

shall be filed by November 24, 1989. The puties raay, if they 

desire, make opening statements on November 24, 1989. Given the 

submission of trial briefs and proposed findings, opening 

statements will be limited to thirty (30) minutes per side. 

This c... had beeD the subject of vuioua and shifting trial 

estimate. b.r the ~t1e.. On February 1, 1988, in the status 

report aigned by couna.l for all partie., an4 s~tted to the 

Court, the pazt1e ... de the following repre.eDtatioD to the Cour~: 

VII. IS'rIBTID 'l'ItlAL 'rID: 

Pha.. II .... 4y: 30 trial day. 

Status Report filed February 1, 1988. 

In the briefs subDi tted to the Court of Appeala on the r.: ~ 



aborted petition for interlocutory appeal the defen4anta atated: 

Th. Gov.rnment agreed in principl. with the DefeD4ant. 
in l.te November of [1988) to propo.e • scheduling ord.r 
th.t inclu.4ed • 52-day tri.l for the entire "r8lM4y 
ph ..... of the c .... 

oppo.ition of Gen.r.tor and Transporter Defen4&nta-Respond.nt. to 
Applic.tibn of the United Stat.. to P.rmit Interlocutory Appe.l 
at 14, filed December 11, 1988, in U.S.A. v. Hardaae, No. 88-8090 
.in the T.nth Circuit. S.e .lso AffIaAvIt of Ro&ert D. Tomlinson, 
attached .s ExbiDit A to the Memorandum in Support of Motion of 
Hardag. St.ering Committ •• Def.ndants for R.consideration of Order 
Allowing Int.rlocutory Appeal, filed December 1, 1988 in this 
Court. 

Th. gov.rnment did not dispute that such an agreement had . 

be.n r.ached.· Mor.ov.r, at the h.aring on January 9, 1989, 

counsel for the gov.rnment indic.ted that .doption of the 

procedur.. set forth in this order would cut the .ctual trial time 

byapproximat.ly on.-half, and endorsed the affidavit, depo.ition 

and stipulation procedUr •• outlin.d aDoV •• The parti •• ' pr.vious 

trial estimat.s assumed six (6) hours of tri.l .v.ry trial day, an 

estimate this Court exceeda on a regular D •• i •• 

Th. Court believe. that it should be entitled to rely on the 

trial .stimate. the parti.. provided to the Court, and further 

believe. that from tbe .t.tements of the partie. concerning the 

·see U.S. ~raD4ua in ae.pon •• to Motion to leconaider a: 
2, attached to u.s. Application to file ~ran4ua in ... ponse. 
filed December 12, 1911. The 90vernm.nt on January 9, 1989 
however, attacbe4 certain caveats to tbe 52 day trial "avreemen~ 
it reacbecl wi tb elefen4aDts. The.e caveats, hoWever, were n:::' 
eli.closed to the Court ~ coun.ael for any party wMn the part:. e 
e.timatecl in february, 19.1 that the entire r-*J trial \010' __ 

take 30 trial clay., nor were the.e caveats dJ.sclosed to the Co_. 
~~ ~aD8al. in connection with the 52 elay trial e.t~te. 



n.tur. of their c •••• ,· th.t much of the proff.re4 evidenc. in 

this c ••• i. overl.pping and duplic.tive. Accordingly, bued. on 

the previous r.,r ••• nt.tions of c~el, the Court has det.rmined 

th.t it will allocat. no more than thirty day. to h.ar the total 

trial of this ca... No departur •• from this total time period 

will be entertained or granted. ..... Thi. i. the amount of time the 

partie. previou.ly told this court it would take to try this case, 

and more time than n.ce •• ary to try the case UDder the 52-day 

e.timate provided to the Court of Appe .. l., when red.uced. by the 

procedur •• endor.ed by the p .. rtie. in this c ..... 

The Court will, at .. later d .. t., i •• ue further time 

restr .. int. within ~. lO-day time period, to be det.rmined after 

reviewing the submi •• ion. of the p.rtie. called for by this 

Order. For purpo •••. of trial prepar .. tion at this tille, however, 

counsel should as.ume that the government will be permitted 14-

days to pre.ent it. ca •• -in-chief, the defense will be 9iven 14-

day. to pre.ent it. case-in-chief, the government will be given 

one day of re~ttal &D4 the defense ODe day of .ur-rebuttal. 

These limitations, of cour.e, are subject to the Court'. authority 

to curtail aDY e.idaDtiary pre.entation upon proper objection. 

Moreove~, if it appear. to the Court that &Df of the p .. rties 

have tak.n uar ... oaabl. po.itions with re.pect to requiring proc~ 

of matt.r. not 111 4i.put., refusing to .ign .tipulations whi:-

eliminat. unnec ••• ary proof, or chAlleDtiDl tbe evi4entia: 

.For example, both partie. estimate that approximately ~ 
thirds of their re.pectiv. c .... will be taken up by .xperts. 

-.... 



foundation of exhibit. or t •• ttmony without adequate basi., the 

court r •• erve. the ri~ht to add to or 

allocat.d evidentiary pre.entation, 

the total trial time of 30 day. will 

.ubtract from any party's 

with the un4er.tandin~ that 

r"Hin unchansred. Gi ven the 

fact that the government bear. the burden of proof in this matter, 

the court will not he.itat. to r.duce the def.ndant.' evidentiary 

pre.entation if dilatory tactic. are employed. 

A typical trial day will begin at 8:45 a.m. and end at 5:15 

p.m. Ther. will be on. hour and fift •• n minute. for both lunch 

and the accommodation of oth.r docket matter., a. w.ll a. two 

twenty (20) minute break., one in the morning •••• ion and one in 

the aft.rnoon •••• ion. Con.i.t.nt with the partie.' pr.vious 

trial •• timat •• , the parti.. are as.ured that there will be !S 

lea.t .ix (6) hour. of trial on each of the thirty (30) trial 

day •• 

The time tak.n to argue all objection. mad. by a party which 

are overruled Dy the Court .hall be deducted from the obj.cting 

party'. time. Time for objections which are .uataiDe4 will be 

deducted from the time of the proponent of the evidence. 

Otherwi.e, the time apent in non-evidentiary pr •• entationa will be 

ehar9ed to the reque.tlft9 party. 

The total time devoted to eros. examination of any witness 

will De ltaited to the time which would De nece •• arr to pre.ent 

the witne •• ' relevant aDd nece •• ary direct ex •• iDation in the 

G.enee of the af f lavl t procedure adopted by th1. court. Th:. s 

4eterminatioD will De made by the Court. If unu.aual cirCW'Utance s 



require croaa exa.1nation to .xc.ed the time wbich wau14 have DeeD 

d.voted to the r.l.vant and n.c ••• ary direct examination, .s 

d.t.mined by the Court, the exc... time will be cb&.tged to the 

ero ••• xamining party. 

The parti.. are directed to conf.r each ev.ning prior to the 

next day of trial and to jointly review the exhibit. to be offered 

during the dir.ct examination of the upcoming witn..... in an 

effort to eliminate, wherever po •• iDle, oDj.ctions to the 

anticipated exhiDits. The pre.entation of .ach witn ••• should 

begin with an announcement of the exhibits which may De received 

in evidence without oDjection. 

Fed. R. Evid. 493 recognizes the power and duty of the Court 

to exclude cumulative evidence or evidence which consumes more 

time than its proDative value justifies. .§IS Unit. States v. 

Algie, 502 F. Supp. 783, 793 (E.D. Ky. 1980), rev'd on other 

grounds, 667 F.2d 569 (6th Cir. 1982). Rule 611 direct. the Court 

to "exercise rea.onable control over the IIIOde and order of 

interrogating witne •••• aDd presenting evidenc., .0 a. to (1) make 

the interr09.t~on aD! pre.entation effective for the aacertaiament 

of the t1'\l.tIa, t &D4] (2) avoid needless consWDPtlon of tu.." In 

short, it 1. fundl.latal that a court has the power aDd duty t~ 

manag. it. 4ock8t &D4 the individual ca ••• before it to "secure 

fairne.. in .dlllal.tratiOD., [and) elimination. of \1Djuatlfia.b:'e 

expena. ancl d..lay." FeeS. R. lVid. 102. Aa .tat_ by the Co,"":-

in UniteeS Stat.. v. R.av •• , 636 r. Supp. 1515, 1518 (B.D. ¥ 

1986): 



- ... -... - .... __ - .. Ifo"C".._ -

There 1. _ unnUlfld party in every lawllU1t -- the pul:)lic 
•• •• '!'be public'. right to a .. j Wit, apee4y, &ft4 
inexpaulve 4eterm.1natlon of every action" i. iDfrinved, 
if a court allow. a ca.e, civil or criminal, to pre.mpt 
more than i t. re .. o~le .hare of the court'. t.u.. 

-

"--..­....... 

The courts have dl.cretlon to place re .. onable time limits on 

the pre.entation of evidence to prevent undue delay, wa.te of 

time, or needles. pre.entation of cumulative evidence. ~ 

Johnson v. AShbY, 808 r.2d 676 (8th Clr. 1987); Mel Communications 

v. Amerlcan Tel. , Tel. Co., 708 r.2d 1081, 1171 (7th Cir. 1983). 

As .tated by the court in rlaminio v. Bonc!& Motor Co.« Ltd., 733 

F.2d 463, 473 (7th Cir. 1984): "[I]n thl. era of crowd.ecl 41strict . 

court dockets federal district court judges not only may but must 

exercise control over the length of trial ,t §!.! alao • • 

United States v. Reave., 636 F. Supp. 1575 (I.D. ~y. 1986); ~ 

Corp. v. Xerox Corp., 77 F.R.D. 10, 13-15 (D. Conn. 1977). As 

stated by one cCXlllMlntator: "All jury trlals should have time 

limlts less than the time now required." ~irst, Finding a Role 

for the Civil Jury in Mo4!rn Litigatlon, 64 Judicature 333, 337 

(1986). 

Under the clrcuaatance. of this ca.e, ~e Court has no 

hesltation in placiDg a thirty day time lim1tation on the total 

length of tb1a trial. In4eed, the Court })elieve. that if this 

matter i_ dJ.Ugeatly paauecl by all c:oWUlel, it either will not be 

t1"iecl at all or will be tried. in 1 ••• than thirty daya, 4"e to the 

str ... linin9 .. aauze. initiated. by .tipulatioaa aDI thia Order. 

The Court ;.9ret., however, havln9 to _cbe4ule thi. trial durin~ 

the 1.989 holiday •• aaOft. Unfortunately, the IDOnth of Deceml)er :. s 
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traditionally the only time the Court could coD4uct a continuous 

thirty-day trial without serioualy affectin9 the Court's regular 

docket. 

11. OJICLllSICil 

The Court will utilize the parties' submission. aa a basis 

for resolvin9 many of the disputed evidentiary issues in this case 

prior to trial. This Order is entered without prejudice to the 

Court enterin9 aanction. pursuant to Rule 16(f) or other 

provisions of the Pederal Rules of Civil Procedure for failure to 

comply with pretrial achedulin9 orders. 

Professional Marketina, Inc., 117 F.R.D. 681 (w.O. Okla. 1981); 
.I 

Roberts v McCrorY, 693 P. Supp. 998 (W.O. Okla. 1981), Lindaey v. 

United States, 693 P. Supp. 1012 (w.O. Okla. 1988). 

As stated previoualy, no continuances or departures from the 

schedule .et forth in this Order will be permitted. 

IT IS SO" <alD-~ ,2R'f DAY a. JIIIUMI, 1"'. 



; 115B_e.,,",,,, _ . .41 itHbt JUDI 4. ILl I 

v:t1.'J!lll LiS'! 

(In ADUcipate4 on.. of AllPtuaDC4I) 

1. Wit ... __ Mo. 1: 

A. Dblbit.a to be offend or &beND witDII __ aa 
cl1rect .... 'Datiaa' 

B. WbeD vitDII" vall DOt.ic:ed &D4 Maner of aot1ce, 

C. W.. DOUce in CCIIIIPllaace vi th tlCbedul 1 DII order? 
If 80, ideaUfy order, 

D. bb[blt.a DOt. DOt1ce4 1D CCIIPllaace with tlCMilul1.Dg 
order (_ affidavit of c:ouuel attacbld) , 

B. Det.&11e4. cry of ewpeate4 teat1 .. , of witDII_ 
if DOt. depa.e4, 

r. ..tiMte of ~ for cl1rect ... -t INIUaa 




