











consider formulating a policy declining to prosecute in federal

court certain drug cases which can be tried in state court.

n. Training for CJA Attornmeys

To encourage training for inexperienced criminal trial
lawyers who desire to be placed on Court’s Main Panel for Criminal
Justice Act appointments, the Court will, upon motion of its Main
Panel attorneys, consider approving payment from the Bench and Bar
Funds for Associate Panel attorneys at lesser than CJA hourly rates

for assisting appointed Main Panel attorneys in specific cases.

o. Inns of Court Training for Inexperienced Attorneys
The Court requests that monitors of the Inns of Court
programs establish procedures whereby experienced trial lawyers
from such Inns of Court activities serve as mentors and instructors
to inexperienced attorneys admitted to practice before the Court in
order to expedite pretrial and trial procedures of federal civil

cases.

B. Section 473 (a) (2)
"(2) Early and ongoing control of the pretrial process

through involvement of a judicial officer in:
(A) Assessing and planning the progress of a case;
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(B) Setting early, firm trial dates, such that the trial

is scheduled to occur within eighteen months after the

filing of the complaint, unless a judicial officer

certifies in writing that:

“(i) The demands of the case and its complexity

make such a trial date incompatible with serving the

ends of justice or:

“(ii) The trial cannot reasonably be held within

such time because of the complexity of the case or

the number or complexity of pending criminal cases";

(C) cControlling the extent of discovery and the time for
completion of discovery, and ensuring compliance with

appropriate requested discovery in a timely fashion:

(D) sSetting, at the earliest practicable time, deadlines

for filing motions and a time framework for their
disposition;..."

1. The Court is addressing the above guidelines through its
local rules and current procedures for initial pretrial conferences
and scheduling orders. However, the Court recommends that all
judges consider incorporating more fully the intent of the
guidelines of Section 473(a)(2) by adopting and adhering to the
following procedures to expedite the handling and disposition of
civil cases.

a. Mandatory or Automatic Discovery
Pending the effective date of the recently proposed

amendments to Rule 26 of the Federal Rules of Civil Procedure, the

11



Court will adopt a local rule with language similar to the proposed
amendments which will set out general provisions governing
discovery such as required disclosures, discovery scope and limits,
protective orders, timing and sequence of discovery,

supplementation of disclosures and responses, etc.

b. Limitation of Expert Witness Costs

The Court recommends that all judges consider adopting a
policy of determining as soon as possible the amount of expert
witness discovery which will be required and that limitation of
such be as determined by each magistrate or district judge during

the initial or subsequent pretrial conferences.

c. Policy of Firm Trial Dates

The Court recommends that whenever possible, each judge
adopt a policy of setting and keeping early, firm trial dates. If
the assigned trial judge is unable to meet a set trial date,
efforts will be made to determine if any other district judge is

available to keep the set trial date.

C. Section 473(a) (3)
"For all cases that the court or anm individual <Hudicial

officer determines are complex and any other appropriate cases,
careful and deliberate monitoring through a discovery-case

management conference or a series of such conferences at which the

presiding judicial officer -
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(A) Explores the parties receptivity to, and the propriety

of settlement or proceeding with the litigation;

(B) Identifies or formulates the principal issues in

contention and, in appropriate cases, provides for the staged

resolution or bifurcation of issues for trial consistent with

Rule 42 (b) of the Federal Rules of Civil Procedure:;

(c) Prepares a discovery schedule and plan consistent with

an resumptive time limits that a district court may set for

the completion of discovery and with any procedures a district
court may develop to -

(i) Identify and Limit the volume of discovery

available to avoid unnecessary or unduly burdensome or

expensive discovery: and
(ii) Phase discovery into two or more stages; and

(D) Sets, at the earliest practicable time, deadlines for
filing motions and a time framework for their disposition."

1. As previously indicated, the Court already has in effect
local rules which mandate pretrial conferences, scheduling of
discovery deadlines, initial pretrial reports, 1limitation of
interrogatories, pretrial orders, etc., to meet the goals of the
above section. In this regard, the magistrate and district judges
have instituted procedures to identify and 1limit the volume of
discovery through early initial and other pretrial conferences,
requiring initial pretrial and status reports to narrow and focus

on the real issues of cases, etc. Additionally, to avoid the
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filing of motions, whenever possible, the judicial officers give
guidance to counsel as to judicial approaches to objections on
relevancy, work product, privilege, etc.

2. In amplification of what the Court is already doing, the
Court recommends that district and magistrate judges consider the

following recommendations from its Advisory Group.

a. Phasing-in of Discovery

The Court hereby adopts a policy of phasing-in of
discovery according to the characteristics of the case in
conjunction with the "track" to which it is assigned. The phasing-
in is determined by the judicial officer during the initial
pretrial conference when the deadlines and schedules for discovery
are set. The guidelines and rules for burden of proof regarding
the confidentiality of documents and assertions of claims of
privilege or work product are also determined by the district or

magistrate judge at the appropriate pretrial conference.

D. Section 473(a) (4)
"(4) Encouragement of cost-effective discovery through

voluntary exchange of information among 1litigants and their

attorneys and through the use of cooperative discovery devices:"

1. The Court has local rules which require counsel for
laintiff to draft a proposed initial pretrial report in accordance

th agreements at the pretrial conference. The report is required
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to be submitted to the other counsel for their approval and
submission to the Court within ten days from the date of the
pretrial conference or at such time as the Court shall order.
This report sets out a brief statement of the nature of the case
and contentions of the parties, amendments contemplated,
stipulations, contemplated discovery, time and reasons for
discovery, pending and contemplated motions and the possibilities
of settlement.

2. In order to have a uniform procedure and to attain as much
interchange of information as possible, the Court recommends that
each district and magistrate Jjudge consider the following

recommendation from its Advisory Group.

a. '"Meet and Confer" Sessions

The Court recommends that magistrate and district judges
adopt a policy which requires "meet and confer" sessions by lead
counsel outside of the court setting for cases falling in the
standard and complex '"track" categories and that a case status and
general scheduling plan be completed by counsel prior to the
initial pretrial conference for use by the magistrate or district
judge holding such conferences. The primary purpose of these "meet
and confer'" sessions will be to dispbse of as many consensual
matters as possible and to bring out areas of disagreement among
counsel before the initial pretrial conference begins. If properly
lone, the '"meet and confer" sessions should permit discovery

thout the need of formal discovery motions, eliminate many
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initial discovery disputes and permit the judicial officer to
approve a more useful initial pretrial order for scheduling,
phasing and deadlines for discovery and setting the trial date as

soon as possible.

E. Section 473 (a) (5)

"(5) cConservation of -judicial resources by prohibiting the

consideration of discovery motions unless accompanied by a

certification the moving party has made a reasonable and good faith

effort to research agreement with opposing counsel on the matters

set forth in the motion;"

The Court has local Rules 37.1 and 37.2 which require that if
relief is sought under Federal Rules of Civil Procedure 26(c) or
37(a) concerning an interrogatory, request for production or
inspection, request for admission or deposition, the motion seeking
relief will not be entertained unless the moving party has
conferred in good faith with the opposing party before filing the
motion. The moving party must file a certificate to this effect
with any motion made under the aforementioned Federal Rules of

Civil Procedure.

F. Section 473(a) (6)

"(6) Authorization to refer appropriate cases to alternative

dispute resolution that-

“(aA) Have been designated for use in a district court:
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or

"(B) The Court may make available, including mediation,

mini-trial and summary jury trial."

1. The Court has used summary jury trials, mini-trials and
special masters as mediators or facilitators for settlement with
good results.

2. The Court upon recommendation of the Advisory Group asks
that district and magistrate judges consider the following methods
of alternative dispute resolution:

a. Alternate Dispute Resolution

As regards alternative dispute resolution, the Court
recommends that magistrate and district Jjudges, as soon as
practical in their discretion at the initial pretrial conferences,
offer parties the opportunity for consensual arbitration as well as
other mechanisms which may lead to settlement, i. e., mediation,
conciliation, mini-trials, summary Jjury trials, settlement
conferences, etc. The Court through that the Clerk of Court will
establish a panel of arbitrators, mediators and facilitators.
Appropriate training will be scheduled periodically as required.
Procedures for selection and training of such arbitrators,
mediators, conciliators and facilitators will be developed in
writing by the Clerk in conjunction with the district and
magistrate judges. Until such panels are established, the Court
through the Clerk will coordinate with the Second Judicial District
Court to determine the availability of trained arbitrators,

mediators and facilitators.
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b. Pilot settlement Week Program

The Court will establish a pilot settlement week program
through the use of volunteer facilitators who have had experience
and taken a training course in mediation in conjunction with the
New Mexico State Bar Continuing Legal Education Section or other
such qualified entity. The settlement week program should be
flexible and not interfere with previously calendared cases set for

trial or pretrial procedures by the magistrate and district judges.

c. Adoption of Inmate Grievance Procedures

The Court through the Chief Judge will meet with the
Attorney General of the State of New Mexico to encourage the New
Mexico Department of Corrections to adopt an approved prisoner
grievance procedure as contemplated by Section 1997 (e) of Title 42
of the United States Code in order to reduce the number of
premature inmate petitions being filed in the District. The Chief
Judge will forward a copy of the aforementioned section, the
Information Handbook of Inmate Grievance Procedures Pursuant to the
Civil Rights of Institutionalized Persons Act (CRIPA) published by
the U. S. Department of Justice, the administrative grievance
procedures developed by the States of Connecticut and Wyoming as
well as the Connecticut Prison Alternative Incarceration Center
procedures for possible implementation by the New Mexico Department

of Corrections as a means of reducing the inmate petition caseload.
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G. Other Recommendations
1. Recommendation to the Tenth Circuit, U. S. Court of
Appeals
a. Certificates of Good Faith on Frivolous Appeals
The Advisory Group recommends to the Court that it ask
the Tenth Circuit, U. 8. Court of Appeals, to consider more
realistic discretion in reviewing district courts’ certificates of

non-good faith in in forma pauperis applications and in non-

meritorious appeals. The Court concurs in this recommendation in
that prudent consideration of these could save considerable time
for both Courts as well as taxpayer funds.

The Advisory Group notes in its Report that district court
judges routinely sign certificates of p:obable cause as per 28 USC
1915 on appeals by inmate petitioners of dismissals of habeas
corpus petitions albeit the dismissals were for non-meritorious
grounds. When queried as to the contradiction, judges advised the
Advisory Group that if certificates of non-probable cause are
submitted, the appeals court routinely issues its own certificates
of good faith. Therefore, the Court recommends that the Chief
Judge of the Tenth Circuit, U. S. Court of Appeals, consider
bringing the above recommendation to the attention of those
judicial officers who review these certifications from the district

trial courts.
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2. Recommendations to the Committee on Court Administration
and Case Management
a. Recommendation for Permanent CJRA Staff for the
District of New Mexico
The Advisory Group recommends that the Committee on
Court Administration and Case Management recommend to the Judicial
Conference of the United States that the District of New Mexico be
allocated two permanent positions to provide the capability and
support to accomplish the CJRA responsibilities effectively as

outlined in this Plan. The Court concurs in this recommendation.

3. Recommendations to the Judicial Conference of the United
States
a. Judgeship Vacancies
The Advisory Group recommends that the Judicial
Conference of the United sStates notify the Executive and
Legislative Branches that the filling of Article III judgeships is
taking an inordinate amount of time. These delays adversely impact
a court’s ability to resolve cases timely and at less cost overall.

The Court concurs in this recommendation.

b. Adequate Judicial Budget

The Advisory Group recommends that the Judicial
Conference of the United States propose to the Congress that the
federal courts receive adequate funding for effective operation.

It is further recommends that the Judicial Conference consider
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seeking a set percentage of the national budget as the budget for

the Judicial Branch. The Court concurs in this recommendation.

. Use of Judicial Impact Statements with New
Legislation

The Advisory Group recommends that <the Judicial
Conference of the United States continue to have the Administrative
Office of the U. S. Courts prepare and disseminate judicial impact
statements on contemplated 1legislation affecting the federal
courts. Further, the Group recommends that the Judicial Conference
consider approving a Resolution asking Congress to include language
in each new legislative bill affecting the federal courts that an
appropriate Jjudicial impact statement has been taken into
consideration by Congress and that proper funding exists or will be
appropriated to permit the Jjudiciary to accomplish its
responsibilities with the new legislation. The Court concurs in

this recommendation.

d. Repeal of the Minimum Sentence Provisions of the
Sentencing Guidelines

The Advisory Group recommends that the Judicial
Conference of the United States recommend that Congress repeal
mandatory minimum criminal sentence provisions so that the United
States Sentencing Guidelines Commission can reconsider the
guidelines applicable to pertinent offenses. The Court concurs in

this recommendation.
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The Court, having reviewed and considered the Advisory Group
Report and its Recommended Cost and Delay Reduction Plan completed
in compliance with 28 U. S. C. 471 et seq., hereby adopts the
foregoing as the Cost and Delay Reduction Plan for the District of
New Mexico, pursuant to the requirements of the Civil Justice
Reform Act of 1990. This Plan is effective on January 1, 1993.

DATED at Albuguerque this / %;y of January 1993.

FOR THE COURT:

Juan 'G. rciaga
Chief Judge
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