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REPORT OF THE TASK FORCE
ON THE CIVIL JUSTICE REFORM ACT,
SECTION OF LITIGATION, AMERICAN BAR ASSOCIATION

In 1990, Congress enacted the Civil Justice Reform Act, 28
U.S.C. § 471 et seqg., for the purpose of encouraging district-by-
district solutions to what were perceived as the growing problems
of cost and delay in federal court civil litigation. The Act
required each district to create an Advisory Committee charged
with analyzing local problems and proposing specific solutions,
and required courts thereafter to adopt district-specific Expense
and Delay Reduction Plans. These plans were to be adopted in two
phases. An initial phase, comprised of so-called "pilot"
districts and "early implementation" districts, was to be
completed by December 31, 1991; all remaining districts were

required to adopt plans by December 31, 1993.

Based upon detailed reports issued by their respective

Advisory Committees, 34 districtsl/ implemented Expense and Delay

1/ rhe thirty-four districts which were analyzed are: District
of Alaska; Eastern District of Arkansas; Eastern District of
California; Northern District of California; Southern District of
California; District of Delaware; Southern District of Florida;
Northern District of Georgia; District of Idaho; Southern District
of Illinois; Northern District of Indiana; Southern District of
Indiana; District of Kansas; District of Massachusetts; Western
District of Michigan; District of Montana; District of New Jersey;
Eastern District of New York; Southern District of New York;
Northern District of Ohio; Western District of Oklahoma; District
of Oregon; Eastern District of Pennsylvania; Western District of
Tennessee; Eastern District of Texas; Southern District of Texas;
District of Utah; District Court of the Virgin Islands; Eastern
District of Virginia; Southern District of West Virginia; Northern
District of West Virginia; Eastern District of Wisconsin; Western
District of Wisconsin; and the District of Wyoming.



Reduction Plans by the Phase I deadline. The Advisory Committee
reports generally acknowledge that some problems of cost and delay
emanate from legislative action or inaction beyond the direct
control of courts (e.g., the increasing federalization of criminal
statutes, the increasing trial burden caused by mandatory
sentencing guidelines, and the failure of Congress and the
President to £ill judicial vacancies and provide needed resources
for our civil justice system). The resultant plans have dealt,
therefore, only with aspécts of the cost and delay problem that

can be controlled by judges, litigants, and lawyers.

The plans enacted to date, comprising roughly one-third of
the federal districts, reflect the flourishing variety which
Congress sought to promote in solving the problems of cost and
delay. These plans, and the experience that courts will have
using the plans in coming months, will define the base line from
which the remaining districts will implement their own plans by

the end of 1993.

The Section of Litigation Task Force on the Civil Justice
Reform Act has prepared this report to facilitate consideration by
remaining districts of the various solutions proposed in plans
issued to date. We have -- somewhat arbitrarily -- divided those
solutions into three areas. Part I of this report considers

various case management techniques to be tested in the various

districts. These management technigues are by definition



discretionary, relying upon the judgment of judges and lawyers on

a case-by-case (or type-of-case by type-of-case) basis.

Part II considers certain discovery limitations which,

rather than implemented through discretionary exercise of
management judgment, have been implemented by a more formal (and
rigid) rules process. While there is some overlap between Parts I
and II, Part II focuses on issues of mandatory disclosure and
numeric limits on the discovery devices available under Rules 30,

33, 34 and 36.

Finally, Part III considers the range of alternative dispute

resolution mechanisms considered and adopted in the various plans.
These techniques attempt to divert cases from a trial process in
order to achieve expedited solutions short of trial and thereby

relieve congestion in the court dockets.

In general, we have not attempted to evaluate pros and cons
of the competing and in some cases conflicting solutions adopted
in the 34 district courts thus far. The purpose of the Civil
Justice Reform Act is to encourage this diversity in the first
instance, with the expectation that actual experience with diverse
solutions will ultimately yield a more consistent set of perhaps
nationally applicable solutions., Consistent with that objective,
our report seeks to categorize and analyze the various plans

without necessarily reaching normative judgments. We leave such



evaluation to a later day, when experience with these plans has

been more comprehensive.

I. IMPROVED CASE MANAGEMENT

Case Management -- from the outset of litigation through
trial -- involves the making of choices, and the various district
courts have in some cases made rather different choices regarding
how best to manage litigation. We examine these choices under the
headings of mandatory case management plans, differential case
management, phased discovery, disposition of motions, early and
firm trial dates, expert witness discovery and trial testimony,
and movement away from live testimony. More detailed

"side~by-side" analyses are included in Appendix A ("App. A").

A. Mandatory Case Management Plans/Conferences

Most of the plans provide for discovery/case management
conferences, and many specifically expand the scope of the
conferences already contemplated by Rule 16. 1Integral to thié
process in many districts is the adoption of a specific written
discovery/case management plan. Approximately one-half of the
plans require some sort of "meet and confer" session prior to the
initial pretrial conference, followed by submission to the court
of a joint discovery plan, status report or other written
assessment of the case. (See App. A-1). By contrast, other

courts were content to rely on a less formal process. One court,



for example, has declined to require such a written submission
prior to the status conference on the grounds that such a
requirement in every case is unnecessary (N.D. Ind.). Another
court (W.D. Mich.) expressly requires that a joint status report
and discovery plan be prepared and submitted after the initial

case management conference.

Whether or not a written submission is required, most of the
plans emphasize the importance of early pretrial orders
establishing procedures and deadlines crafted specifically for the
particular case. The subject matter of these procedures is
considered under the individual subject headings set forth below.
In each case, we have summarized the choices made by the
individual districts among the principal case management

techniques referenced in the CJRA.

B. Differential Case Management ("DCM")

Section 473(a)(l) of the CJRA calls for plans to adopt
"systematic, differential treatment of civil cases that tailors
the level of individualized and case specific management to such
criteria as case complexity, the amount of time reasonably needed
to prepare the case for trial, and the judicial and other
resources required and available for the preparation and

disposition of the case."



In simplified terms, differential case management ("DCM")
recognizes that all cases are not alike, and that the amount and
type of court intervention will vary from case to case. DCM
requires some method to predict the likely complexity of each case
early in its "litigation life." Thereafter, each case is assigned
to a certain category based upon the degree of court intervention
that will be necessary, the amount of discovery that is
anticipated, the time necessary to prepare the cases for trial, or

some combination of all these factors.

DCM is most frequently implemented by assigning cases to a
pre-established category or "track". A DCM "tracking" typically
uses a set of standard criteria applied to either certain specific
types of cases, to general categories of cases, or to both
specific types of cases and general categories. The criteria
applied within a DCM "track" may include some pre-set maximum time
from filing to trial, and/or absolute or presumptive limits on the
types and/or numerical limits on discovery, sometimes with

specific time limits for completion of discovery.

Within the district plans reviewed (see App. A-2), most
categorize or track cases based upon their individual
characteristics. Although not all the districts assign names to
them, most commonly these categories can be broken down into
expedited cases, standard cases, and complex cases, thus
categorizing cases from least to most complex. More specific

details are contained in the side-by-side comparison (App. A-2).



The judicial officer assigned to the case in question
normally assumes the responsibility of determining its complexity
for case tracking purposes. That officer is supposed to consider
a number of factors, including: the type of lawsuit involved; the
number and capacities of the parties; the factual and legal issues
(including theif technical complexity) raised by the pleadings;
the volume and nature of the documents, the amount of third party
and foreign discovery necessary; the number of deposition
witnesses and their locations, the need for expert testimony; and
the nature of pretrial issues. Some districts, such as the
District of Massachusetts, describe this process of determining
complexity in great detail, while others are less specific. Once
case complexity has been determined, the cases are assigned to
categories and a time frame for proper resolution can be more

realistically established.

Generally, the expedited track cases are relatively non-
complex. These are cases which require little discovery and only
three (3) days or less at trial. They are usually to be set for
trial within six (6) to eight (8) months of the filing of the
initial complaint. Some specific examples of these cases as set
forth in the plans include social security appeals, enforcement of
judgments, prisoner petitions, forfeiture and penalties, and

bankruptcy matters.



Standard cases encompass the majority of civil cases. These
are usually to be set for trial within one year of the filing of
the initial complaint and are expected to last no more than three
(3) to ten (10) days at trial. Specific types of cases identified
as "standard" are contracts, civil rights, discrimination,
asbestos, admiralty, labor, copyright and trademark, selective
service, simple tort, and other statutes (e.g., Federal Tort

Claims Act cases).

Complex cases are usually to be set for trial no more than
eighteen (18) months after the initial filing of the complaint.
These cases comprise less than ten (10) percent of civil cases.
The types of cases listed in this category are antitrust, patent
infringement, class actions, major disasters, environmental

issues, securities, tax suits, and malpractice cases.

Although a few of the districts (for example, the Eastern
District of California, the Northern District of Indiana, the
Eastern District of New York, and the Eastern District of
Arkansas) reject the principle of differential case management,
the majority seem to believe it can only improve the judicial
system. Most of the district plans, like those of the Southern
District of Florida, the Northern District of Georgia and the
Southern District of Illinois, establish three (3) categories of
cases; a few establish just two (2) tracks. Other districts

establish as many as five or six tracks of cases. Nevertheless,



the similarities of the case management plans far outweigh their

differences.

DCM tracking obviously has a close relationship to the
establishment of early firm trial dates, as well as to limitations
on discovery. In some ways, tracking can be viewed as "off the
rack" suits that fit similar but not identical people with varying
degrees of accuracy -- a good fit in some areas, not quite right
in others. Tracking is designed to facilitate case-specific case

management by endeavoring to apply like principles to like cases.

C. Phased Discovery

The Civil Justice Reform Act suggests "phased discovery" as
a means for managing complex cases in a more cost-effective and
efficient manner. Specifically, the Act instructs the advisory
groups to consider certain "principles and guidelines of litiga-
tion management and cost and delay reduction," including the fol-

lowing:

(3) for all cases that the court or an individual judicial
officer determines are complex and any other appropriate
cases, careful and deliberate monitoring through a
discovery-case management conference or a series of such

conferences at which the presiding judicial officer -- . . .



(C) prepares a discovery schedule and plan consistent
with any presumptive time limits that a district court
may set for the completion of discovery and with any

procedures a district court may develop to --

(i) identify and limit the volume of discovery
available to avoid unnecessary or unduly

burdensome or expensive discovery; and

(ii) phase discovery into two or more

stages; . . .

28 U.S.C. § 473(a) (emphasis added).

"Phased discovery" is a concept that has been utilized by
some courts on an ad hoc basis, especially in complex cases, for
some time now. This concept reflects the view that discovery, in
some cases, should occur in a prescribed sequence to promote a

more expeditious proceeding. The Manual For Complex Litigation

{Second) (1985) sets out various procedures that may be

considered "phased discovery." It states:

Sequencing of Discovery. Another common control is to
mandate, typically through the establishment of time
schedules (which may overlap or be discrete), that discovery
be conducted in a prescribed sequence. Among the seguences

that have been useful are the following:

- 10 -~



*Wave" discovery. Discovery generally proceeds in a more
orderly fashion if counsel first determine the types and
locations of documents and other physical evidence . . . and
the identity and location of witnesses to be examined. This
"first wave" of discovery may be conducted on an informal
basis, or pursuant to a standing order or local rule calling
for disclosure of evidence supporting a party's position
without need for a discovery request, or by interrogatories,
depositions, and document production as needed. After this
has been completed, additional "waves" of discovery on the

merits may be conducted. . . .

Subject matter priorities. The parties may be directed to
conduct discovery on certain issues, or for particular time
periods or geographical areas, before discovery on other is-

sues, time periods, or areas. . . .

Sequencing by parties. Although discovery by all parties
ordinarily proceeds concurrently, sometimes one or more par-
ties should be allowed to proceed first. For example, if
summary judgment on some issue may be appropriate early in
the litigation, but the opposing party needs some time and
discovery before responding to the motion, that party may be
given priority in conducting discovery. The court may
establish periods in which particular parties will be given

exclusive or preferential rights to take depositions, and in

- 11 -



multiple litigation may direct that discovery be conducted

in some cases before the others.

Porms of discovery. Sometimes the court prescribes a
sequence for particular types of discovery —-- for example,
first, requests for documents; then depositions; finally,

interrogatories and requests for admissions.

Id. at § 21.421.

The district courts that have adopted CJRA plans have ad-
dressed the issue of phased discovery in different ways. (See
App. A-3). Most plans at least provide for some form of
scheduling order which sequences discovery or provides for
mandatory disclosure sequenced in time. But a full one-half of

the plans address the issue in a more specific manner.

In the eighteen plans that directly address phased
discovery, there are basically three approaches. One approach,
adopted by nine of the plans, provides for pretrial, scheduling,
or case management conferences to address phased discovery.
Second, four of the plans direct the parties to submit a case
management plan addressing the subject of phased discovery:; this
plan may later be considered at a conference. Finally, five of
the plans direct the court to consider the desirability of phased
discovery in a general way as part of its case management

strategy.

- 12 -



The plans also describe different purposes for which phased
discovery might be utilized. Some are somewhat philosophical,
describing broad reasons why phased discovery may be appropriate.
Other plans are very practical, delineating when and how discovery
should be phased. In sum, the plans each point to one or more of
the following reasons for utilizing this method of case

management:

l. To aid in the expeditious resolution of the case;

2. To conduct discovery concerning dispositive issues that

could narrow the scope of the case;

3. To separate discovery in class actions to provide for

class discovery, then merits discovery;

4. To separate discovery to provide for discovery on

certain claims/issues early on and other claims/issues later on;

5. To avoid duplication, delay, and/or needless costs;

6. To separate discovery as to liability and damages;

7. To separate fact and expert discovery;

- 13 -



8. To provide first for discovery aimed at facilitating
settlement, and if no settlement is reached, to provide next for

discovery necessary for trial preparation.

9. To attain the goals set out in the Manual for Complex

Litigation.

Of the eighteen plans that provide for phased discovery, ten
indicate that this technique should be considered in connection
with complex cases or "special management" cases. The other eight
plans contemplate phased discovery being considered with respect

to all cases.

The Massachusetts plan is unique. It greatly encourages the
use of phased discovery in every case. It provides that after
initial document disclosure the judicial officer has discretion to
phase further discovery. Despite the plan's reference to judicial
discretion in utilizing the technique, however, Rule 2.05 of the
plan actually mandates the phasing of written discovery as fol-
lows: (1) interrogatories restricted to listed topics; (2)
expansion of information sought in interrogatories if more
practical than other discovery methods; (3) then, allow contention
interrogatories and expert interrogatories. The main purpose the
plan cites for phasing discovery in this way is to allow first for
discovery essential to settlement decisions, and next trial

discovery if settlement should fail.

- 14 -



The remaining plans, although not directly addressing phased
discovery, generally give judicial officers enough discretion to
utilize this technique in appropriate cases. Nevertheless, the
fact that phased discovery is not explicitly mentioned in a
substantial number of districts, and is treated only as an
optional device in most of the remaining districts, suggests a
continuing uncertainty about the utility of the device. It
appears that phased discovery is most likely to be embraced in
certain types of complex cases, but may not receive broader

approval.

D. Deadlines for Filing and Disposition of Motions

Several of the plans recognized that delays in rulings on
motions increase litigation costs. Specifically, the plan for the

Western District of Michigan observes that:

[w]lithout a timely opinion from the court [on dis-
positive motions], lawyers are compelled to con-
tinue expensive discovery procedures to protect the
interests of their clients. Non-dispositive mo-
tions that languish tend to slow down the entire
litigation process. Some of these motions have the
potential for dynamic impact on the outcome of a
case, including the facilitation of earlier settle-

ments . . .

- 15 -



{p. 111). The authors of the above plan conclude that costs to
litigants would be decreased by an automatic stay after a
dispositive or a non-dispositive motion has remained in court

without decision for more than 60 days.

The Plan for the District of Wyoming imposes even more strin-

gent requirements on judges. Under that plan:

The judges shall rule on dispositive motions at the
conclusion of oral hearings and have an order prepared
immediately thereafter by the prevailing party, when
possible. A dispositive motion shall be taken under
advisement only when complex issues exist. The Chief
Judge shall monitor the progress of dispositive motions
to ensure they are promptly resolved. When appropriate,
the Court shall consider staying all pretrial discovery
proceedings during the pendency of motions filed

pursuant to Fed. R. Civ. P. Rule 12(b).

(pp. 9-10).

More generally, a majority of districts establish, or set out
procedures for establishing, specific deadlines for all or some
categories of motions. (See App. A-4). Most frequently specified
are dispositive motions, although the scheduling of such motions
varies among the districts and often is subject to judicial

discretion.
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A number of courts attempt to impose specific deadlines on
judges for issuing rulings on motions. Some require a ruling
within a certain number of days after hearing (e.g., N.D. Calif.,
D. Idaho), or within a specified time after the motion is filed or
briefing is completed (e.g., S.D. Ill., D. Kansas, N.D. Ohio, E.D.
Texas, E.D. Va.). Finally, a few courts attempt to discipline
judges in the decision making process, by for example requiring a
judge to issue a decision or submit a status report to the chief
judge, or by staying the action until certain motions are resolved

(e.g., D. Mich., D. Mon., S.D. N.Y., N.D. Ohio, D. Wyo.).

Several districts specify procedures for ensuring that
motions are timely heard. A few districts (N.D. Ohio, W.D. Tenn.,
E.D. Va.) establish "motion days" or otherwise permit the parties
to notice motions for hearing on a date chosen by counsel. Other
courts establish other mechanisms for bringing motions to hearing
(e.g., upon request by counsel (e.g., S.D. Fla., Idaho)). By
contrast, some courts have moved in the other direction,
specifying that there will be no oral argument on motions except

by order of the court (e.g., S.D. Ill., N.J.).

E. EBarly and Firm Trial Dates

Perhaps the reform advocated most vigorously by litigants and
the private bar has been the setting of early and firm trial

dates. It is therefore somewhat surprising that this subject gets

- 17 -



relatively scant treatment in the majority of plans adopted to
date. (See App. A-1). Many of the plans speak in terms of the
"presumptive"” or "customary" setting of trial dates within a
certain period of time after commencement of the action. A number
of the plans emphasize that setting the trial day will continue to

be the court's prerogative.

Nevertheless, there is some evidence in most of the plans
that the setting of firm trial dates will be given increasing
priority and importance. At least 14 plans specify a date of 18
months or less as the absolute, presumptive or expected deadline
for getting all (or nearly all) casés to trial. A few districts
(e.g., E.D. Va., N.D. Ga.) guarantee that time limit. Other
courts that do not specify particular time frames encourage the
judge to establish early and firm trial dates, and set out the

process by which those trial dates will be set.

The setting of early, firm trial dates is often considered in
the context of differential case management objectives. For
example, the authors of the differentiated case management plan
for the Northern District of Ohio reason that placing cases on
different tracks depending upon their degree of complexity would

result in early resolution dates:

[tlhe Northern District should implement a DCM

program whereby civil cases will be channeled

- 18 -



into processing tracks that provide the appro-
priate level of judicial, staff and attorney
attention needed to move the cases to disposi-

tion. - - -

(p. 31). For example, a contract case where the documentary
evidence is limited will be placed on the expedited track and will
be completed within nine months of filing. (p. 23) On the other
hand, a products liability action with several defendants,
voluminous documentary evidence and numerous fact and expert wit-
nesses will be placed on the complex track and will be completed

within 24 months after filing. (p. 24).

Some plans establish procedures designed to ensure that the
trial date, once set, will not be postponed. For example, the
plan of the District of Montana provides for such a procedure,
which includes possible reassignment of the case to another
judicial officer for trial. 1In the Northern District of Ohio, if
the presiding judge cannot hear a case when scheduled for trial,

the case will be reassigned and tried before any available judge.

G. Discovery and Trial Restrictions On Expert Witnesses

Only seven districts adopted any provision directly
regulating expert trial testimony (N.D. California, Delaware, S.D.
Illinois, Massachusetts, E.D. New York, S§.D. Texas, Virgin

Islands). (See App. A-3). Most of these provisions merely set

- 19 -



forth the presently existing right of the court, in its
discretion, to (1) limit or restrict the use of expert testimony,
(2) limit the length of time for presentation of such evidence or
the number of witnesses, (3) rule on the admissibility of expert
testimony at trial, or (4) provide for some procedure to object to
an expert witness's qualifications (Delaware, Massachusetts, S.D.
Texas). Three districts affirmatively prohibit an expert's
testimony from being inconsistent with or going beyond the fair
scope of the facts known and opinions disclosed in pretrial

discovery (S.D. Ill., Mass., Virgin Islands).

The Northern District of California has special limitations
and procedures for expert witnesses which apply to all bench
trials and may be considered for jury trials, requiring that
direct examination of experts be submitted and exchanged in
narrative form ten days before pretrial conference II, with
rulings on objections to such statements made at pretrial
conference 1I; providing for approved narrative statements to
constitute the direct examination of experts; and providing that

proposed Rule 702 be adopted with respect to experts.

The Eastern District of New York provides that, in bench
trials, expert testimony may be ordered to be submitted in writing
with only cross-examination done before the fact finder and may be
taken by deposition where appropriate. The District of the Virgin
Islands "encourages" videotaping of expert witness testimony. The

district provides further that where a firm trial date has been
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set at least 45 days in advance of trial and the expert testimony
has not been videotaped, if the witness is unavailable for trial,
the parties will be precluded from using the expert's testimony at

trial absent good cause.

Many of the plans propose the regulation of pretrial
discovery concefning expert witnesses. Each of the plans
discussed above plus seven additional districts?/ regulate expert
witness discovery which will, of course, have some impact on the
utilization of such testimony at trial. (See e.g., S.D. Ill.).

In addition, in some districts expert testimony is made the
subject of mandatory disclosure requirements, as discussed in Part

11, infra.

H. Movement Away from Live Testimony

Apart from the issue of experts (subpart G, supra), only two
advisory committee reports refer to substituting testimony by af-

fidavit, statement, report or deposition for live witnesses.

First, the Report of the CJRA Advisory Group for the Western
District of Tennessee of September 26, 1991 makes the following

recommendation:

2/ The additional seven districts are Northern District of
Georgia, Idaho, Southern District of Indiana, Western
District of Oklahoma, Eastern District of Texas, Northern
District of West Virginia, and Eastern District of Wisconsin.

- 21 -



In lengthy trials, in-court presentation of
evidence should be reduced by greater use of
stipulations, and by narrowing presentation of
proof to the issues which are actually in
dispute, and eliminating witnesses whose
testimony is purely cumulative or directed to

non-material issues. pp. 58, 120.

Second, the ARdvisory Group for the Western District of Texas
has made a number of recommendations under the topic of "Trial

Procedures", pp. 81-90, but made the following comment:

We conclude, however, that many of the
procedural reforms that purport to shorten the
litigation process and to reduce costs make
little sense and can be implemented only at
the risk of substantially undermining the
right of litigants to a fair trial. Proposals
that would restrict drastically the op-
portunity of citizens to obtain and present
evidence to support or defend claims are
fundamentally inconsistent with the very no-
tion of due process of law. Moreover, several
of these Proposals are gimmicky shortcuts of-
fering no realistic prospect of significant
savings in costs or time. Finally, we have

concluded that the trial phase of the

- 22 -~



litigation process has not itself been a
significant cause of unnecessary cost and
delay in the Western District. Trials in the
Western District are already among the most
efficient in the nation, with the vast

majority consuming fewer than three days.

After recommending against imposing limits in advance of
trial on the number of witnesses a party may call, or increasing
the authority of judges to limit the time for case presentations,
the Western District of Texas Advisory Group discusses proposed
Rule 43 of the Federal Rules of Civil Procedure, which authorizes
presentation of direct testimony in narrative or affidavit form in

non-jury cases, and makes the following recommendation:

Tc the extent use of the procedures
specifically authorized by proposed Rule 43 is
limited to allowing voluntary use of affi-
davits with respect to witnesses whose cred-
ibility is not at issue, it is an acceptable
means of expediting trial. This objective is
already usually achieved through use of stipu-
lations in the pretrial order. We recommend
against, however, any requirement that a party
put on a witness by affidavit, statement,

report or deposition during direct examination

. o

- 23 -



In addition, this group suggests broader use of depositions
at trial as a means of reducing costs and expediting trial
proceedings. It concludes with a recommendation that Rule 32 of
the Federal Rules of Civil Procedure, which already authorizes use
of depositions in a variety of ways (such as to present testimony
of an unavailablé witness or to impeach or limit an adverse
witness's testimony), be amended to eliminate unavailability of
the witness as a condition for use of such depositions. The Group

says:

"Presenting testimony by deposition is gener-
ally more efficient than by live testimony.

If the proponent chooses to present an other-
wise available witness by deposition, there is
no harm to allowing this more efficient means
of eliciting testimony given that opposing
parties can call the witnesses live for cross-

examination...."

The Group notes further, however, that there should be no
requirement that evidence be presented by deposition because to do
this would deprive the parties of the opportunity to present
evidence in what is usually the most effective, revealing manner -

"through live testimony."
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II. REVISION OF DISCOVERY PROCEDORE

A. Automatic Disclosure

Many of the Expense and Delay Reduction plans developed by
the various districts require automatic disclosure by the parties
of certain information.3/ (See App. B-1, B-2). This disclosure
is given many names, among them automatic disclosure, automatic
pre-discovery disclosure and mandatéry discovery. As one attorney
has aptly noted, the difference between automatic disclosure and
mandatory discovery is not dissimilar to the fine line between a
necessary party and an indispensable party -- the distinction is a

gray area at best.

Similar to the semantics of "automatic" vs. "mandatory", the
nuances of language used by the different plans in their disclo-
sure regquirements are subtle. Yet, these subtleties can greatly
impact the type of disclosure required. What, for example, is the
difference between documents that are "likely" and those that are
"reasonably likely" to bear significantly on the claims and

defenses? How does a "general description" differ from a

3/ The 15 plans that provide for some kind of automatic disclo-
sure are: Northern District of California, District of
Delaware, District of Idaho, Southern District of Illinois,
Northern District of Indiana, District of Massachusetts,
District of Montana, Eastern District of New York, Southern
District of New York, Western District of Oklahoma, Eastern
District of Pennsylvania, Eastern District of Texas, District
of the Virgin Islands, Northern District of West Virginia,
and District of Wyoming. The remainder of the plans do not,
as of this time, provide for automatic disclosure.
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"description"? 1Is providing a "description" of an insurance
agreement tantamount to providing its "contents"? And, impor-
tantly, upon whom does the duty of interpretation fall? These and
other ambiguities leave the area of automatic disclosure ripe for

controversy.

In the accompanying side-by-side comparisons, we have chosen
to examine six areas of automatic disclosure as defined in the 15
plans that require some form of automatic disclosure:
{i) documents and other tangible things; (ii) expert witnesses;
(iii) other witnesses; (iv) insurance agreements; (v) claims and
damage theories; and (vi) timing. Each area is dealt with sepa-
rately, and the text of each applicable plan for that form of
required disclosure is noted. (See App. B-1l, B-2). This is not
an exhaustive list, but it should highlight the ambiguities and

variations that the plans present in the disclosure area.

It is worth explaining that many of the plans adopt some form
of the "reasonably likely to bear upon" language contained in the
draft disclosure rules then being considered by the Advisory
Committee on Civil Rules of the Judicial Conference. Those draft
rules have now been superseded by a new phrasing recently approved
by the Advisory Committee, requiring disclosure of certain
information "relevant to disputed facts alleged with particularity
in the pleadings. . . ." Thus, districts that have yet to adopt
plans may wish to consider the more recent formulation by the

Advisory Committee.
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B. Time And Numerical Limits In Discovery

The district court plans address in varying ways proposals
for (a) numerical limits on interrogatories and depositions, (b)
duration limits on depositions and (c) limits on the time in which
discovery must be completed. (See App. B-3, B-4). Most plans
contain no such limitations although, as noted below, the local
rules in many district courts already have certain limits. The
CJRA plans that do impose some discovery limits break down as

follows:

1, Six plans have some form of limits on the number of

interrogatories.

2. Three plans have some form of discovery cut-off date.

3. One plan limits the number of requests for admission.

4. One plan limits the number of requests for production.

5. Two plans have some form of limits on the duration of

depositions.

6. Three plans have some form of limits on the number of

depositions.
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In addition to these proposals, the local rules of many
federal district courts already contain a variety of discovery
limitations. These limitations, which are described in our side-

by-side comparison (see App. B-5), can be summarized as follows:

1. Fifty-seven districts limit the number of inter-

rogatories.

2. Fifteen districts have a discovery cut-off date.

3. Fifteen districts limit the number of requests for

admissions.

4. One district limits the number of requests for produc-

tion.

5. One district limits the duration of depositions.

6. One district limits the number of depositions.

The CJRA advisory groups have articulated a variety of
reasons both for and against discovery limits. Those that
recommended such limits did so for the following reasons:

1, Abusive and excessive discovery exists because counsel

act to further their client's interests. [E.q.,

District of Idaho.]
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Counsel are concerned about malpractice claims. [E.g.,

District of Idaho.]

Discovery is conducted by inefficient and/or
inexperienced attorneys. ([E.g., Eastern District of

Wisconsin.]

Limits require counsel to plan early. [E.g., Western

District of Wisconsin (Dissent).]

Limits focus counsel's attention on disposition of the

case and not on trial.

Depositions are costly. [E.g., District of the Virgin

Islands.]

The reasons given against limits on discovery include:

Limits may actually drive up the costs of litigation
because counsel who might otherwise have used limited
discovery might feel they have to take advantage of the
full allowable scope of discovery. [E.g., Eastern
District of New York, Eastern District of Pennsylvania,

Southern District of Texas.]
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Limits might drive up the costs of litigation because
there would be a corresponding increase in motions about
applying the limits in particular cases. [E.g.,

District of Massachusetts.]

Limits are too restrictive. [E.g., District of Mas-

sachusétts, Eastern District of Pennsylvania.]

Counsel should have the discretion to decide discovery
limits on a case-by-case basis. [E.g., Western District

of Wisconsin; Bastern District of New York.]

Judicial officers should have the discretion to decide
discovery limits on a case-by-case basis. [E.qg.,
District of Massachusetts; District of Montana; Eastern

District of New York.]

Specific rules can be avoided by creative lawyers.

[E.g., Southern District of New York.]

There is little discovery abuse; new rules are therefore

not required. [E.g., Western District of Oklahoma.]

Existing rules are sufficient to control discovery.

[E.g., District of Oregon.]
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9. Most cases do not involve significant discovery; many
others require only the most perfunctory discovery.
Broadly applicable rules are therefore not necessary for

most cases. [E.g., Southern District of Texas.]

10. Justice in some cases may require what appears to be
excessive and abusive discovery. [E.g., Southern

District of Texas.]

11. There is little empirical evidence about the relation-
ship between limits on discovery, costs and just
outcomes. Without this evidence, it is very difficult
to formulate specific rules. [E.g., Southern District

of Texas, District of Utah.]

12. Attorney professionalism is what is required to reduce
excessive and abusive discovery; the lack of attorney
professionalism will defeat any specific rules. [E.g..,

Scouthern District of Texas.]

13. Limits on interrogatories may adversely affect less
wealthy litigants who rely on interrogatories instead of

costlier depositions. [E.g., District of Idaho.]

Given the broad difference of opinion on this issue, it is
fair to say that over the next few years the district courts will

be experimenting with a wide range of rules, some imposing
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discovery limits and others not. It remains to be seen whether,
after this experimentation, there will emerge a national consensus

either for or against increased numeric limitations on discovery.

III. ALTERNATIVE DISPUTE RESOLUTION

Most of the Expense and Delay Reduction plans seek to
increase the use of alternative dispute resolution ("ADR")
processes. (See App. C).- The ADR processes considered by the
thirty-four districts analyzed generally fall into the following
seven categories: settlement conference; early neutral
evaluation; mini-trial; reference to a special master; summary
jury trial; mediation; and arbitration. This analysis compares
the components of each category as applied by the various
districts, as well as provisions which are not amenable to
categorization and thus are discussed in a section entitled

"Miscellaneous®".

A, Settlement Conference

Federal Rule of Civil Procedure 1l6(c) provides that the
participants in a pretrial conference "may consider and take
action with respect to . . . (7) the possibility of
settlement . . . ." At least fifteen of the district court plans
contain provisions to reinforce Rule 16's recommendation by
requiring or encouraging some type of formal, supervised

settlement conference (as opposed to private settlement
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discussions between the parties). (See App. C-1). It is
noteworthy that, of all the ADR processes, it is in the case of
the settlement conference that the plans most frequently give the

court authority to compel the parties to participate.

Most of the provisions relating to settlement conferences

provide instruction regarding at least three elements:
(1) how the conference is to be invoked;
(2) who is to oversee the conference; and
(3) who must attend the conference.
The provisions with respect to each element vary widely, however.
With respect to how the conference is to be invoked, most of
the plans provide that the courts have the power, either
compulsory or discretionary, to compel the parties to participate

in a settlement conference.?/ a settlement conference may be:

e mandatory by local rule (the Western District of

Oklahoma);

4/ With respect to every category of ADR process, it should be
noted that the plan of the Northern District of Ohio recommended
authorizing the Judicial Officer to mandate the use of ADR
programs, without specifying particular forms of ADR.
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directed by the court (generally at the pretrial
conference) (the Eastern District of Wisconsin, the
District of Massachusetts, the Southern District of
Indiana, the Southern District of California, the
Northern District of West Virginia and the Eastern

District of New York):

available either upon request of the parties or at the
direction of the court (the Northern District of Indiana

and the District of Montana); or

available upon request of the parties (the District of

Wyoming and the District of Idaho).

With respect to who is to oversee the conference, plan provi-

sions include:

L]

a judge or magistrate judge (the Eastern District of
Wisconsin, the Eastern District of California, the
Eastern District of New York, the District of Montana,
the District of Idaho and the Northern District of

California);

a magistrate judge (the Western District of Oklahoma and

the District of Wyoming);

the court (the Northern District of Indiana);
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i "another judicial officer" (the District of

Massachusetts): or

b a mediator, attorney-mediator, magistrate judge, or any

consenting trial judge (the District of Kansas).

With respect to who must attend the conference, the

provisions include:

° the parties (in person or by telephone) (the Eastern

District of Wisconsin);

hd the parties, or their authorized representatives (the

District of Montana);

° trial counsel and a person authorized to settle the case
({the Western District of Oklahoma, the Southern District
of West Virginia and the District of Idaho [party or
authorized representative may be available by

telephonel); or

° a person authorized to settle the case (the District of
Wyoming, the District of Massachusetts, the District of

Kansas and the Southern District of California).S/

5/

The Northern District of Illinois Plan directs the judge to
consider reguesting the attendance of a person authorized to
settle the case (either in person or by telephone).
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The District of Utah Plan does not add any new procedures
because it believes it has in place an effective settlement
conference process. That process has characteristics of mediation

and is presided over by a judge (other than the trial judge).

Finally, the plans of two districts -- the Northern District
of West Virginia and the District of Idaho -- provide for.
"settlement weeks." While the District of Idaho Plan declines to
require formal settlement conferences in all cases, it provides
for the Court to select cases to participate in settlement week.
Neutral attorneys will serve as settlement masters, either on a
volunteer basis or for a nominal fee to be paid by the parties.
Settlement weeks in the Northern District of West Virginia are to
be conducted pursuant to the rules currently in force in that

district.

B. Mini~Trial

A mini~trial is a proceeding in which selected
representatives for each party, or an impartial third party, are
presented with an abbreviated version of the parties' positions.
After the presentations, the merits of the dispute are discussed
and a non- binding advisory opinion is issued. Like the summary

jury trial, a mini-trial is a means of providing the disputants
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with an early evaluation of their respective cases, and thereby

developing a basis for realistic settlement negotiations.s/

The plans of only three districts -- the District of
Massachusetts, the Northern District of Indiana and the Southern
District of California -- recommend expanding the use of mini-
trials.?/ Moreover, the recommendations of the first two

districts mentioned above are qualified. (See App. C-3).

The District of Massachusetts Plan recommends use of
mini-trials only when the parties consent. The Northern District
of Indiana recommends "cautious" use of mini~trials, limited to
cases which would be unusually expensive to try. The plan of the
Northern District of Indiana does not state explicitly that the
Court may compel the parties to participate in a mini-trial, but
it would apparently give the Court that authority, since the plan
states that the use of mini-trials, even with the consent of the

parties, generally should be limited.

In contrast to the tentative approach used in the Northern

District of Indiana and the District of Massachusetts, the plan of

6/ Expense and Delay Reduction Plan, District of Massachusetts,
p. 76.

7/ oThe plans of five other districts -- the District of Utah,
the Southern District of New York, the Western District of Ten-
nessee, the Southern District of Texas and the Western District
of Wisconsin -- provide for the use of ADR programs, specifically
including mini-trials, but without further elaboration. Local
Rule 44 of the Western District of Michigan currently provides
that a case may be "selected" for a mini-hearing.
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the Southern District of California authorizes the Court to compel
the parties to submit to a non-binding mini-trial in any case

where the Court finds that the potential judgment does not exceed
$250,000 and that the use of a mini-trial is likely to resolve the

case. No other plan contains a similar provision.
C. Mediation

Mediation is a process by which an impartial third party is
appointed by the court "in an effort to assist in reconciling a
civil dispute. The impartial mediator, working with the parties
and their representatives, may offer interpretation and advice and
allow the parties to reach a mutually acceptable agreement as to

particular issues, or the entire controversy."a/

Generally, the plans encourage the use of mediation: the
plans of at least fifteen of the thirty-four districts provide for
some use of mediation.9/ (See App. C-3). After the settlement
conference, mediation is the ADR process which the plans most

frequently make mandatory.

8/ Expense and Delay Reduction Plan, District of Massachusetts,
p. 76.

9/ Nine federal districts currently employ mediation: the
Southern District of California, the District of Connecticut, the
District of Columbia, the Middle District of Florida, the
District of Kansas, the Western District of Oklahoma, the Eastern
District of Pennsylvania and the Eastern and Western Districts of
Washington.

- 38 -



In spite of the wide acceptance of mediation in theory, a
number of districts seem uncertain on how to implement mediation
programs; a number of the proposed implementation plans are vague.
For instance, the plan of the Southern District of Florida
recommends creating a Mediation Committee to formulate a plan to
implement a mediation program. The plan of the District of Utah
recommends that the Court experiment with court-supervised
mediation for a limited period, in a form yet to be determined.
Similarly, the Northern District of California plan pledges to
establish a court-annexed pilot mediation program. An
implementation plan, including guidelines for case selection,
standards for use and sources and selection of mediators, is to be
completed sometime in 1992. The Eastern District of New York
plans to establish a voluntary court-annexed mediation program.
The plan of the Western District of Tennessee merely authorizes
the Court to refer cases to ADR, including mediation. The
District of Montana has explicitly declined to endorse the
establishment of court-annexed mediation, but its plan recommends
that the Court maintain a list of court-approved mediation

masters.

The plans of four districts -- the Western District of
Wisconsin, the Southern District of California, the Southern
District of West Virginia and the Southern District of New York --
give the courts authority to compel the parties to submit to

mediation.lg/ The District of Delaware Plan recommends that the

10/ of course, it is possible that those districts whose plans
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Court adopt a rule requiring the Court to consider at the Rule 16
meeting whether the matter could be resolved by voluntary

mediation.

In the Northern District of Ohio any civil case may be
referred to mediation when the status of discovery is such that
the parties are generally aware of the strength and weaknesses of
the case; or at any earlier time by agreement of the parties and
with court approval. A party may object to referral to mediation
for good cause by filing a written request for reconsideration
within 10 days of the date of the court's order referring the case
to mediation. Moreover, if all parties advise the court that they
would prefer court-annexed arbitration to mediation, the court may
order the case to arbitration. 1In addition, if all the parties
advise the court that they would prefer to use a private ADR
process {including private arbitration or mini-trial) the court
may permit them to do so at the expense of the parties as long as
they submit to the court an agreement executed by the parties
providing for the conduct of the ADR process and file with the
court within 10 days of completion of the ADR process a written
report signed by the neutral, or by the parties, if no neutral is
used. The court has alsc established administrative procedures
for selection of mediators, written submissions, attendance, the

conduct of the conference and confidentiality.

recommends that detailed mediation plans be developed would also
so authorize the court.
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In the Western Districts of Oklahoma and Michigan, local
rules already provide for court-annexed mediation. (The plan of
the latter, a designated case management district ["DCM"], notes
that mediation would frequently be appropriate for standard track
cases.) Similarly, the Eastern District of Pennsylvania equates
court—annexed mediation with an early settlement conference. An
existing local rule governing court-annexed mediation will govern

such proceedings.

The plans of the District of the Virgin Islands, the District
of Massachusetts, the Southern District of California and the
Southern District of New York provide the most detailed mediation
plans. The Virgin Islands plan provides that the presiding judge
may order any civil matter or selected issues to be referred to
mediation upon consent of the parties. Like the Virgin Islands
plan, the Massachusetts plan provides that the judicial officer

may refer matters to mediation upon consent of the parties,

In contrast, the plan of the Southern District of West
Virginia provides that mediation is mandatory if the judge deems
the case appropriate for mediation; the plan of the Southern
District of New York, a DCM district, also provides that mediation
shall be mandatory for all expedited cases and two-thirds of all
civil cases (with specified exceptions) wherein only money damages
are sought; and the plan of the Southern District of California
provides that half of all simple contract and tort cases, where

the potential judgment does not exceed $100,000, and half of all
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trademark and copyright cases, be referred to non-binding

"arbitration/mediation."

The Virgin Islands plan further includes detailed recommenda-
tions governing the operation of the program and the rights and
duties of the parties and the mediator. Interestingly, the Virgin
Islands plan forbids the parties' counsel from participating in
the mediation conference. 1In contrast, the Massachusetts plan
provides that counsel may meet with the mediator; the Southern
District of West Virginia plan provides that trial counsel must

meet with the mediator.

The plans of the Virgin Islands, Massachusetts, Southern
District of West Virginia and the Eastern District of New York
also provide that mediators should be compensated; the Eastern
District of New York Plan states that this compensation should be
at the mediators' ordinary rates. The Eastern District of
Pennsylvania recommends instituting modest compensation for
mediators if the program proves successful. The plan of the
Southern District of New York does not provide for compensation to
mediators, but does give them credit for pro bono service. The
Southern District of California requests that its arbitrator/

mediators serve without compensation.

Finally, like the Virgin Islands plan, the plans of Mas-
sachusetts and the Southern District of West Virginia provide that

mediation proceedings shall be confidential, with no communication
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District of Tennessee, the Western District of Michigan, the
Southern District of California, the Northern District of West
Virginia, the Southern District of West Virginia, and the District
of Idaho. (See App. C-4). A twelfth district, the District of
Montana, would like to undertake the development of an early
neutral evaluation program but lacks sufficient resources. A
thirteenth district, the Southern District of Texas, has
considered the possibility of an early neutral evaluation program
but has chosen, pursuant to the recommendation of its Advisory
Group, to experiment with a different alternative dispute
resolution technique. The same is true for the District of

Wyoming.

The Northern District of Ohio plan provides that any civil
case may be referred to early neutral evaluation. The case may be
selected for ENE by the court at the case management conference or
any time on the court's motion, the motion of the parties or by
stipulation of all parties. Rules set out the administrative
procedures for selection of the evaluator and scheduling of the

evaluation session.

There also are specific rules dealing with the neutrality of
the evaluator, and the written submissions which are to be
submitted before the evaluation session. The written submissions,
which are not to exceed 10 pages, include identification of the
parties' representative, identification of any legal or factual

issues whose early resolution might reduce the scope of the
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in connection with the mediation (not otherwise discoverable)
admissible as evidence should the case ultimately proceed to
trial. The plans of the Virgin Islands, Massachusetts, and the
Southern District of New York provide processes for termination of

the mediation.

D. Early Neutral Evaluation Program

The early neutral evaluation program involves the
presentation of the legal and factual basis of a case to a neutral
court representative selected by the court in a non-binding
conference conducted early in the litigation. The evaluator
should identify the primary issues in dispute, clarify areas of
agreement, articulate a frank assessment of the relative strengths
and weaknesses of the respective parties' positions, assess the
value of the case, help formulate a cost effective case plan, and
explore the possibility of settlement. The assessments and
recommendations of the evaluator of the early neutral evaluation
program are purely advisory. They are not to be communicated to
the court and have no binding effect on discovery, motion

practice, or other aspects of trial preparation.

There are at least eleven district plans which indicate
intentions to experiment with early neutral evaluation programs:
the Northern District of Indiana, the Southern District of New
York, the Western District of Wisconsin, the Eastern District of

New York, the Northern District of California, the Western
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dispute or contribute to settlement and a description of
contemplated discovery. The statement may also include any other
information the party believes useful in preparing the evaluator
and other parties for a productive session. The written
submission is not to be filed or shown to the Court. The plan
also provides that the parties are to respond "fully and candidly
in a private caﬁcus to questions by the evaluator "“on such topics
as the estimated cost, including legal fees, to that party of
litigating the case through trial, witnesses (both lay and

expert), damages, and discovery plans.

The entire ENE process is confidential, and the parties and
the evaluator are not to disclose information regarding the
process, including settlement terms to the court or to third
persons unless all parties otherwise agree. The parties, counsel
and evaluators may, however, respond to confidential inquiries or
surveys by persons authorized by the court to evaluate the ENE
program. Moreover, the process is to be treated as a compromise
negotiation for purposes of the Federal Rules of Evidence and

state rules of evidence.

E. Summary Jury Trials

A summary jury trial is a non-binding process in which the
parties briefly present their cases to a jury, and the jury
deliberates and renders a decision. The jury's decision is then

used by the parties as an aid to settlement.
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In the Northern District of Ohio any civil case triable to be
jury may be assigned for summary jury trial. The plan provides
for advance structure of the summary jury trial. Among the
subjects to be considered are scheduling, presiding judge,
submission of written materials, attendance, size of jury, voir
dire, opening statements, transcripts of recordings, case
presentations, jury instructions, jury deliberations, debriefing
of jurors, settlement negotiations, trial and limitation on
admission of evidence. There is also a separate rule for a
summary bench trial for cases not triable to a jury. A summary
bench trial "is a court-annexed pretrial procedure intended to
facilitate settlement consisting of a summarized presentation of a
case to a judicial officer whose decision and subsequent factual

and legal analysis serves as an aid to settlement negotiations."

The District of Massachusetts also appears to be one of the
few districts to endorse fully the use of the summary jury trial.
That district's plan permits the use of a summary jury trial
either upon agreement of all parties or upon the judicial
officer's determination that a summary jury trial would be
appropriate, even in the absence of the agreement of all parties.
There are six jurors on the panel of a summary jury trial in the
District of Massachusetts, unless the parties agree otherwise, and
the panel is authorized to issue an advisory opinion regarding:
(a) the respective liability of the parties; (b) the damages of

the parties; or (c) both the respective liability and damages of
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the parties. The advisory opinion is not binding and is not

appealable, unless the parties agree otherwise.

The majority of other districts which use a summary jury
trial recommend that it be used with caution and only in
particular circumstances. (See App. C-6). In the Southern
District of Indiana and the Western District of Oklahoma, for
example, a summary jury trial (even when consensual) is encouraged
only in a case where the actual trial would be unusually
expensive, either because of its length or because of the stakes
involved, or where the potential for resolution of a case will be
increased. Likewise, in the Southern District of California, the
judicial officer is authorized to order a summary jury trial only
where'he or she finds that the potential judgment does not exceed
$250,000 and the use of the procedure will likely resolve the

case.

The Eastern District of New York Plan discourages the use of
the summary jury trial altogether. That Plan cites to the
Advisory Group's conclusion that the summary jury trial has not
been established with a sufficient degree of clarity to justify
its use as an official part of the functioning of the Court. 1In
the District of Utah, the summary jury trial is being used on an

"experimental" basis to determine whether it is in demand or not.

Finally, it should be noted that the Seventh Circuit has

concluded that federal trial courts have no authority to compel an
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unwilling party's participation in a summary jury trial. See

Strandell v. Jackson County, Illinois, 838 F.2d 884 (7th Cir.

1987).

F. Reference to Special Masters

The speciai master procedure appears to be one of the least
popular alternative dispute resolution techniques. Only three
district plans -- those of the Northern District of Georgia, the
Northern District of California, and the Eastern District of New
York -~ appear to encourage the implementation of the special

master procedure. (See App. C-7).

The Northern District of Georgia seems to have the most
definitive guidelines for the use of the special masters
procedure. That district Plan authorizes the parties in complex
litigation to agree jointly upon the selection, appointment, and
payment of a special master who is: (1) authorized under a
specially tailored Order of Reference to control and manage
discovery, conduct a trial of the action, and enter Findings of
Fact and Conclusions of Law dispositive of the case; and (2)
authorized to render a decision which is binding on the parties.
The rules and findings of a special master are reviewable by the

Court and can be reversed only if clearly erroneous.

The Northern District of Georgia Plan also recommends that

the judge may initiate appointment of a special master in complex

- 48 -



cases, in compliance with the provisions of Fed. R. Civ. P. 53,
and may develop a list of persons qualified to serve as a special
master from which the parties can select. The special masters on
the judge's list are to be paid out of government funds, while the
special masters chosen by the parties from outside the list are to

be paid by the parties pursuant to a prior agreement.

G. Court~Annexed Arbitration

There are at least six districts which either encourage or
have adopted a mandatory court-annexed arbitration program. (See
App. C-8). These districts include: the Northern District of
Georgia, the Eastern District of Pennsylvania, the Western
District of Oklahoma, the District of Delaware, the Southern

District of New York, and the Western District of Michigan.

A mandatory court-annexed arbitration program is non-binding.
The parties get a neutral evaluation without the risk of
compromising the perceived neutrality of the trial judge. Both
sides are put in the position of operating on the same informa-
tion. The intent is to narrow the issues, to spur more
settlements or, at a minimum to lead to shorter, more focused,

trials.

The Northern District of Georgia has established eligibility

standards for arbitrators in court-annexed arbitration. To
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qualify to serve as an arbitrator, one must have: (1) been admit-
ted to the practice of law in Georgia for a period of not less
than ten years; (2) committed, for not less than five years, fifty
percent or more of his or her professional time to matters involv-
ing litigation or be a former judge; and (3) satisfactorily
completed a training program for arbitrators approved by the

judges of the Northern District of Georgia.

The Northern District of Georgia and the Eastern District of
Pennsylvania have also established provisions for removing a case
from the court-annexed arbitration program. In the Northern
District of Georgia, a judge may, sua sponte or upon motion by a
party, remove a case from the arbitration program because of (a)
complex legal issues; (b) the dominance of legal issues; or (c)
for other good cause. The Eastern District of Pennsylvania's
court- annexed arbitration program provides for timely court or
other neutral intervention if the parties are not able to resolve

their disputes more quickly among themselves.

H. Arbitration

At least seven districts recommend arbitration as an alterna-
tive dispute resolution technique. (See App. C-9). These
districts include the Southern District of California, the Eastern
District of California, the District of Idaho, the Eastern
District of New York, the District of Delaware, the District of

Utah, and the District of New Jersey.
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Arbitration has long been authorized by federal statute. 1In
arbitration, the arbitrators (usually consisting of a select group
of federal practitioners) conduct a hearing under relaxed rules of
evidence. They then render a binding or non-binding advisory
opinion (depending on the district) on the merits of the case and,
where appropriate, determine an award. Arbitration has often been
viewed as an attractive alternative to litigation limits the
involvement of the judicial officers, diverts cases from the
pretrial process, and allows parties to submit their disputes to a
neutral individual. It is often an attractive alternative because

the procedures are simplified and the hearing is held quickly.

If a party is dissatisfied with an arbitration award in the
Eastern District of New York, the Western District of Oklahoma or
the District of Idaho, he or she may obtain a trial de novo. If
the party seeking the trial de novo in the Eastern District of New
York does not obtain a more favorable result than at arbitration,
that party is liable for the arbitrators' fees (unless permission

was granted to proceed in forma pauperis). If a demand for a

trial de novo is not made in the District of Idaho within thirty

days, the arbitration award becomes a non-appealable judgment.

In three of the districts which have published the “amount in
controversy" requirement for arbitration, the amount varies from
$100,000 or less (Eastern District of New York and Southern

District of California) to $150,000 or less (District of 1daho).
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In the District of New Jersey, the parties may consent to the
arbitration of any civil action, regardless of the amount in

controversy.

The Southern District of California reqguires that the case be
an even-numbered contract, tort, trademark or copyright case. The
District of Idaho reguires that the case be a contract or tort
case. The Eastern District of New York allows any claims meeting
its amount in controversy requirement except for social security
cases, prisoners' civil rights cases, and actions asserting

constitutional rights.

In the Northern District of Ohio any civil case may be
referred to arbitration. Specific provisions describe the conduct
of the hearing, the right to a transcript or recording, place of
hearing, time of hearing, authority of the arbitrators and ex
parte communications. Also, any party may demand a trial de novo
in the district court by filing with the ADR administrator a
written demand containing a short, plain statement of the reasons
for the demand. A judge is not to admit at the trial de novo any
evidence that there had been an arbitration proceeding, the nature
or amount of any award, or any other matter concerning the conduct
of the arbitration proceeding unless the evidence would otherwise
be admissible under the Federal Rules of Evidence or the parties

have otherwise stipulated.
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The court rules also describe the mechanism for assessment of

costs. Unless a party is proceeding informa pauperis or is the

United States, a party requesting a trial de novo must deposit
with the ADR administrator a sum equal to the administrators' fees
in advance payment of costs. The sum deposited is returned to the
party demanding trial de novo if the party obtains a final
judgment more favorable to the arbitration award or assigned judge
determines that the demand for trial de novo was made for good

cause.

Finally, the District of New Jersey has designated certain
civil actions that cannot be part of the arbitration program.
Such cases are ones where: (1) the case is based on an alleged
violation of a right secured by the Constitution of the United
States; or (2) a case is jurisdictionally based, in whole or in
part, on 28 U.S.C., § 1346(a)(l) (tax refund actions) or 42 U.S.C.

§ 405(g) (social security actions).

I. Miscellaneous

1. Publicity

In an effort to encourage ADR, at least seven districts have
chosen to publish and distribute to all lawyers and litigants some
type of pamphlet or brochure on the various alternative dispute
resolution techniques. (See App. C-5). These districts include

the Southern District of Illinois, the Eastern District of
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Arkansas, the Southern District of Indiana, the Western District
of Wisconsin, the Eastern District of New York, the Northern
District of California, and the District of Idaho. The
"published" materials to be disseminated by these districts
usually include a description of such alternative dispute
resolution mechanisms as early neutral evaluation and mediation;
arbitration; mini-hearings; summary jury trials and other

available techniques.ll/

The purpose of publishing materials is to encourage the use
of alternative dispute resolution procedures. In the Southern
District of Illinois, the published materials will also
familiarize and educate lawyers about alternative dispute

resolution techniques.

The Northern District of California recommends the most
comprehensive approach to publicizing alternative dispute resolu-
tion techniques. That district suggests that the Local Rules be
supplemented to require that: (1) a written description of the
alternative dispute resolution techniques available in the
Northern District of California be delivered to all persons filing
a complaint; (2) a copy of that written description be served upon
all opposing parties with service of the summons and complaint;

and (3) a written acknowledgment, signed by each litigating party,

11/ por example, the Eastern District of New York has always
pamphlet discussing each of the ADR devices available to
parties and litigants.
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be filed with the Court establishing that the litigant has read

and understood the alternatives available.

2. Administration and Funding

The plans of several districts propose hiring administrative
staff to supervise ADR processes, in addition to the supervision
which could be provided by the judges which are assigned to
individual cases submitted to ADR. (See App. C-11). Some of
these plans propose ways to fund their various ADR programs. For
example, the Advisory Group of the Southern District of New York
suggested hiring an ADR administrator and increasing filing fees
to generate the required revenue. The plans of the Southern
District of California and the Eastern District of New York
provide for the hiring of an administrator, but do not address
compensation. The Advisory Group for the Eastern District of New
York contemplated that the expenses would come out of the budget

for the court clerk's office.

The Northern District of California, designated a demonstra-
tion district, has requested funding under the Act to retain a
full-time professional, support staff, and equipment to carry out
duties enumerated in its plans. Both the Southern District of
West Virginia and the District of Idaho plans suggest that the
Administrative Office of the Judicial Conference provide funding

to conduct ADR programs.,

- 55 -



3. Differential Case Management ("DCM") Districts

The plans of several districts address ADR in a general
fashion which does not permit analysis according to the foregoing
categories. In some cases, these were districts which adopted
DCM, such as the Northern District of Ohio, whose plan assesses
the suitability of its cases to ADR based upon the "track" to
which they were assigned, with less complex cases perceived as
more amenable to ADR. However, the plan does not contain

proposals to implement particular forms of ADR.

Most of the DCM districts do not detail the relationship
between assignment of a case to a DCM "track" and the use of a
particular form of ADR.12/ Among non-DCM cases, two districts --
the Southern District of Texas and the Western District of
Wisconsin -- address ADR generally, as opposed to discussing
particular types of ADR processes separately. The Southern
District of Texas will adopt a rule authorizing the Court to refer

a case to ADR, upon the motion of a party, upon agreement of the

12/ por instance, the plan of the Northern District of West
Virginia, another DCM district, does not address the relationship
between the various "tracks" and ADR. Compare, however, the plan
of the Northern District of Ohio with that of the Southern
District of New York, another DCM district, which requires all
expedited cases to be referred to mediation and concludes that its
standard and complex cases should be recommended for arbitration;
and contrast both of these plans with the plan of the Western
District of Michigan, which concludes that ADR would be used
rarely in fast-track cases, freguently in standard cases, and
almost always in complex cases. It would be interesting to
discover what reasoning led these districts to opposite conclu-
sions regarding the relationship between the complexity of a case
and its suitability to ADR.
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parties, or upon its own motion. The Court also recognizes the
following ADR procedures: mediation, mini-trial, summary jury
trial and arbitration; however, the Court may approve other
methods in particular cases. A panel of the Court shall maintain
a list of approved ADR providers; however, the Court may approve
other providers in particular cases. The results of ADR are

non-binding unless the parties agree otherwise.

Similarly, the plan of the Western District of Wisconsin
authorizes the Court to refer appropriate cases to ADR programs
designated or made available by the Court, including mediation,

mini-trial and summary jury trial.

4. Plans to Monitor ADR Program Success

Many of the districts which have declined to adopt provisions
for expanding the use of ADR processes, or have adopted very
limited provisions, have done so due to the lack of empirical
evidence demonstrating that ADR processes, in fact, reduce expense
and delay. Consequently, the plans of many districts provided for
the monitoring of various sorts to collect such data from the

programs being implemented under the plans.

The Northern District of California has been designated a
"demonstration district," which means that it is required to
demonstrate, inter alia, the efficacy of its currently existing

ADR programs. In the Southern District of New York mandatory
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mediation is provided with respect to certain cases, and the
effectiveness of that program will be evaluated on an ongoing
basis. The plan of the Southern District of California provides
for the monitoring of its arbitration/mediation program by means

of a similar questionnaire.l3/

The plan of:the Eastern District of California provides for
an advisory panel to monitor the use and success of its ADR
programs.l4/ The plan of the Eastern District of New York
provides for review of the results of its voluntary mediation plan

after the earlier of 500 mediations or three years.

5. Use of Sanctions

Several district plans recommend authorizing the imposition
of sanctions to strengthen ADR processes. The Western District of
Michigan appears to be the strongest advocate of the use of
sanctions.5/ The plan of the Southern District of West Virginia
also provides for imposition of sanctions on both parties and
counsel: on parties for failure to appear at a final settlement

conference and on counsel for failure to confer in settlement

13/ See Delay and Cost Reduction Plan Adopted by the Southern
District of California, p. 3.

14/ gee United States District Court for the Eastern District of
California Civil Justice Expense and Delay Reduction Plan, p. 2.

15/ gee Differentiated Case Management Plan of the United States
District Court for the Western District of Michigan, at p. 5.
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negotiations as provided in the plan.ls/ Finally, the plan of the
Southern District of Texas provides that the sanctions available
under Rule 16(f) of the Federal Rules of Civil Procedure shall

apply to violations of rules governing ADR processes.17/

IV. CONCLUSION

The ABA Litigation Section Task Force on the Civil Justice
Reform Act hopes that the foregoing description and the
accompanying side-by-side comparisons will help the remaining
Advisory Groups to develop their recommendations under the Act.
Over the next two years we intend to monitor the various
districts' experiences under their plans in an effort to evaluate
the pros and cons of the many procedural reforms. We welcome all
thoughts and comments from those districts and other interested

parties.

16/ See Plan For Implementation of the Civil Justice Expense and
Delay Reduction Plan as Adopted and Implemented by the Southern
District of West Virginia, p. 87.

11/ See Report and Plan Civil Justice Reform Act Advisory Group

of the United States District Court for the Southern District of
Texas, p. 76.
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TAB A



gjstrict

District of
Alaska

Eastern
bistrict of
Arkansas

Eastern
District of
California

Early Firm Yrisl Date

The Court questions utility
of setting early firm trial
date until after substantfal
completion of discovery and
passage of a firm deadline for
filing dispositive motions.
The Court endorses the
principle of a trisl in civil
cases within 18 months as a
goal for its differentiated
case management for all but
complex civil cases,

Court will continue “setting an
appropriate and firm trial date¥
in the scheduling order.

The Court will “continue to
exercise a fair but firm
policy of setting realistic
trial dates affording adequate
time for pretrial activity.”
The trial date to be set at a
time when the parties can
predict accurately their dis-
covery and motion practice
requirements.

SIDE-BY-SIDE COMPARISON
OF DISTRICT COURT PLANS WITH RESPECT TO
EARLY AND ONGOING JUDICIAL INVOLVEMENT

Mandatory Joint Discovery/
Case Management Plan

The Court will experiment with mandatory
disclosure in connection with revisions
to procedures for differentiated case
management and rejects concept of
~*discovery case management plans* in
routine cases. Through use of a
preliminary pretrial order,

Judicial Officer will set early

dates for completion of

discovery and filing of motions.

Continue practice of i{ssuing uniform
scheduling orders, setting a pretrial
schedule and identifying witnesses
and exhibits well in advance of the
discovery deadline.

Court will explore the staging of
discovery in appropriate cases in
which particular issues may be
dispositive.

piscovery/Case Management
Conference

Case management procedures to require
conduct of formal, face-to-face
scheduling and planning conferences
in all complex cases.

Where feasible, Court will continue
holding a final pretrial conference
when eny party requests one. The
presiding Judge will not initiate or
order a mendatory settlement
conference with the Court.

A final pretrial conference will
be held when either party requests
one; a settliement conference is
not required.

The Court will experiment with
early settiement conferences and
will seek to provide a judicially
sponsored settlement conference
at the earliest appropriate
opportunity in every case (which,
depending upen the case, may not
be until after discovery and
motion practice have ended).
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District

Northern
Pistrict of
California

Southern
District of
California

District of
pDelaware

Early Firm Trial Date

Presently the Advisory Group
and the Court are searching for
new procedures and management
strategies that might enable
the Court to set earlier trial
dates.

Early trial dates set for trial
within 12 to 18 months of filing
of the complaint, depending

upon type of case. Early trial
date settings will be firm, with
requests for continuances granted
only for good cause shown.

The Judge will set a firm date for
trial. The date by which the case
must be tried will be decided on
at a case management conference.

Mandatory Joint Discovery/
Case Management Plan

Case management proposal to be
formulated by the parties,
after considering all items

on a standardized Case Manage-
ment Checklist provided by the
Court. Court will launch a
pilot program in cese manage-
ment disclosure/discovery

and motion practice. Court
will require early, mandatory
exchange by the parties of
certatn core informetion
independent of formal
discovery.

At & reasonable time before the case
management conference, counsel are to
discuss discovery and endeavor to
resolve any disputes; plaintiff’s
counsel in good faith specifies in

an informal writing the essential
detail of the claims asserted and the
identity of the principal witnesses,
and, in response, defense counsel
does the same with respect to defenses
and principal witnesses.

Joint discovery mandatory for
personal injury, medical
malpractice, employment
discrimination or RICO-related
litigation.

Discovery/Case Management
Conference

Case management and discovery
conference to be held early in
the pretrial process. Items
set forth in case management
proposals submitted by perties
shall be addressed at the
conference. The Judge may limit
the number of interrogatories,
document production, requests
for admissions and depositions.
Follow-up conferences are
suggested i{f needed.

Case menagement conferences scheduled
by the Judicial Officer at the early
neutral evaluation conference
C(assuming no settiement is reached

at the ENE conference). Attendance
mandatory by parties and trial
counsel (telephonic attendance, if
epproved by the Judicial Officer).
Conference results in preparation

of a case management order.

Case management order sets a firm
pretrial conference date and a
mandatory settlement conference
unless determined thet such a
conference should be excused.

Cases deemed complex shall use specific
case management techniques.

The Judge shall schedule conferences
as appropriate.
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pistrict

Southern
pDistrict of
Florida

Northern
District of
Georgia

pistrict of
idaho

garly Firm Trial Date

Trial date to be set in the Judge’s
schedul ing order, preferably no
later than 18 months from date of
filing of compiaint.

Judge will set a trial date within
18 months of the date the complaint
wag filed.

Schedul ing conference order, -
entered within seven days after
the schedul ing conference
provides *time frames” for the
trial date. Case processing
gosl is disposftion of 95X of
alt civil cases within 18 months
of filing.

Mandatory Joint Discovery/
Case Management Plan

Ten days after scheduling
conference the parties are

to submit a detailed discovery
schedule. No later than 90 days
after filing, parties are required
to exchange all documents referred
to in pleadings. Within 40 days
of the filing of an answer or 120
after filing of the complaint
{whichever occurs first) each
Judge shall enter a scheduling
order. The Judge need not hold

a conference before issuing the
order, nor take the parties’
suggested schedule into consid-
eration.

Three tracks, defined by the
length of discovery perfod,
will be used., Counsel required
to submit preliminary statement
and scheduling order.

Consol idated pretrial order
will be entered by the Judge

if settlement conferences are
unsuccessful .

Prior to any Court involvement,
attorneys required to communicate
sith respect to the issues which
will be covered in the scheduling
order, and to prepare a detailed
litigation plan and submit it to
the Court seven days prior to the
schedul ing conference.

After completion of factual discovery
and disclosure of expert witnesses,
attorneys required to meet or
communicate and make a good-faith
effort to clerify and narrow issues,
resolve disputed matters, and
serjously explore settlement.

Discovery/Case Management
nference

Parties to meet within 20 days after
ansWwer or 90 days after complaint.

Two settlement conferences are
required; one 30 days after {ssue
is joined, the second 10 days
after the close of discovery.

The results of both are to be
reported to the Court.

Schedul ing conference held 120 days
after the filing of the complaint
or 60 days after the appearance of
the first defendant, whichever
occurs first,

Hendatory Court-conducted settlement
conferences not required, but Court-
involved settlement conferences
available upon request by a party
who #sincerely believes” it would be
valuable. ALl counsel, clients and
insurance carriers expected to
attend or participate by telephone
in Court-conducted settlement
conference.
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pistrict

Northern
District of
Indiana

Southern
District of
Indiana

Early Firm Trial Date

Trial date set for #as soon as
reasonably practicable and within
18 months I{f possible.” In all
cases in which it is feasible to
do so, the Judges will set trial
dates at the initisl pretrial
conference and will endeavor to
schedule trisls within 16 months
of the conference.

#All trials shall commence within
6 to 18 months after the filing of
the Complaint, unless the Court
determines that, because of the
complexfty of the case, staging
provided by the case management
plan, or the demends of the
Court’s docket, the trial cannot
reagsonably be held within such
time.# If counsel agree that the
case cannot reasonably be ready
for trial within 18 months,
counsel’s joint case management
plan shall state in detail the
basis for that conclusion. ’

Firm trial date set after initial
pretrial conference or, {f pretrial
conference setting is vacated,
upon the Court’s acceptance of
counsel ‘s case management plan,
With or without amendments by the
Court. Case management order may
set alternative trial date in the
event parties thereafter consent
to referral of the case to a
Magistrate Judge.

Mandatory Joint Discovery/
Case Management Plan

Setting of deadlines done by Court
only after inviting the attorneys’
views as to the time necessary for
the scheduled events.

Court declines to adopt a requirement
that counsel submit & specific and
detailed joint plan for discovery and
management of the case in all cases,
but the Judges will consider ordering
such a submission in appropriate cases.

Order setting inftial pretrial conference
requires counsel to confer and prepare

a case management plen and to file such

a plan at least 15 days before the pre-
trial conference setting. Order may
provide that pretrial conference setting
shall be vacated upon approval of the
case management plan by the Court.

Discovery/Case Management
Conference

Initisl pretrial conference requires
attendance by attorneys with authority
to bind the parties.

Judges will continue to make themselves
available for judicislly-hosted settle-
ment conferences, and to order

settlement conferences upon appropriate
request or when deemed appropriste by a
Judge. A Judge conducting a settiement
conference "uill consider® requiring
attendance by, or telephonic availability
of, persons with settlement authority,

Order setting infitial pretrial conference
to fssue promptly following the appesr-
ance of counsel for atl defendsnts and

in any event no later than 60 days after
the filing of the complaint, and to be
scheduled for no more than 120 days after
the filing of the complaint. Pretrial
conference setting shall be vacated upon
Court approval of counsel’s Joint case
management plan.

Additional pretrial conference(s) shall be
held as ordered by the Court, such pre-
trial conferences to be preceded by
conference of counsel for all parties, in
person or by telephone. Pre-conference
discussions of counsel shall be summarized
by one of the counsel who shall prepare an
agenda for the pretrial conference

reflecting agreements of counsel, including

proposed supplements or amendments to the
case management plan.
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pistrict

District of
Kansas

District of
Massachusetts

Eacly Firm Trial Date

Initial scheduling order should
address the setting, at the
earliest appropriate time, of a
definite date for the final
pretrial conference and trial.

Date for final pretrial conference
or triael should be set as early as
possible. The final pretrial
conference or trial date may be
set according to such criteria as
case complexity or specific “case
events” that signal the trial
date,

Mandatory Joint Discovery/
Case Management Plan

The Judges and Magistrate Judges are
to jointly establish a procedure for

the entry of an initial scheduling order

tailored to particular cases. Examples
given of such a procedure include
requiring the attorneys to develop such
an order within 30 days of the date the
defendant appears in the case.

doint statement scheduling time and
length of discovery, including phased
discovery, a schedule for filing of
motions and certification that
counsel have reviewed with parties
budget for the case and alternatives
to Litigation, to be submitted by
parties 5 days before scheduling
conference, Scheduling order that
will govern pretrial phase of case,
entered by the Judge after the
initial conference, shall include

the date of the final pretrial
conference (within 18 months of the
filing of the complaint) and one

or more case management conferences.
Limit to volume and time of discovery
is at the Judge’s discretion.

Discovery/Case Management
Conference

Judicial Officer to conduct initial
scheduling conferences *in those
cases which the Article 111 Judge,
either acting alone or in conjunc-
tion with a Magistrate Judge, deems
may require a conference to control
the cost and duration of discovery.”
Otheruise the order will be that
developed by counsel.

Judicial officer shall conduct
additional conferences with counsel
where necessary to eliminate or
minimize delays and expense in the
discovery or trial process.

In complex cases, the Article 111l
Judge should conduct the final
pretrial conference to finalize
issues, complete the final pretrial
order, narrow the issues to be

tried where appropriate, and, if
possible, establish & firm trial date.

No mandatory case management
conference. Employment of this
procedure is up to Judicial Officer
who in furtherance of the scheduling
order may explore possibility of
settiement, identify principal issues
in contention, prepare or order
attorneys to prepare discovery
schedule and plan and establish dead-
lines for filing motions and time
fromework for their disposition.
dudicial officer may convene addi~
tional case management conferences.
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District

Western
pistrict of
Michigan

pistrict of
Montane

gEarly Firm Trial Date

Firm trial date established upon
assignment of case to its
appropriate track.

All trials scheduled to occur
within 18 months of filing unless
a Judicial officer certifies it
is not feasible.

Judicial Officer presiding at the
preliminary pretrial conference
shell determine whether a trial
date is appropriately established
at the time of the preliminery
pretrial conference. Cases placed
upon the expedited trial docket
shall be placed on the trial
calendar for a date certain not
later than six months from the date
of the preliminary pretrial
conference. For the general trisl
docket, where a trial date s not
established at the time of the
preliminary pretrial conference,
the Judicial Officer, within 30
days of the submission of a pro-
posed final pretrial order, is to
convene & status conference for
the purpose of determining the
readiness of the case for trial
and establishing a trial date.
Trial date shall not be more than
60 calendar days from the date of
the status conference unless
dudicial Officer’s trial docket
precliudes that trial setting.

Mandatory Joint Discovery/
Case Management Plan

Following the initial case menagement
conference and before a Rule 16 status
conference, counsel will be instructed
to prepare & joint status report and
joint discovery plan for submission
to the Court.

Judicial Officer shall assess the
complexity of the case and the antici-
pated discovery attendant to the case,
and in consultation with counsel for the
parties, implement a case management plan
which establishes appropriaste deadlines.

Prior to Rule 16 pretrial conference,
counsel for all parties are required to
file a written statement specifically
addressing all matters critical to the
development of & reaslistic and
efficient case management plan.

Discovery/Case Management
c erence

Early status conference conducted
pursuant to Rule 16, either by
personal attendance or telephone
conferencing, will include
assignment of civil Litigation

to tracks.

In most cases, a formal case manage-
ment conference under Rule 16 witl
aleo be held, at which time any
issues not resolved at the initial
conference, including the assign-
ment of the case to a specific
track, will be settled.

Judicial Officer is to timely convene
and conduct the preliminary pretrial
conference contemplated by Rule 16.
Preliminary pretrisl conference to be
asttended by an attorney with authority
to enter into stipulations and make
admissions regarding sll matters
reasonably senticipated to be discussed.
The Judicial Officer who presides over
the preliminary pretrial conference
shall immediately enter an order summear-
fzing the matters discussed and sction
taken in establishing a case management
plan which establishes time limits for
the accomplishment of pretrinl matters,
ond specifically designating whether
the case has been placed upon the
Court’s expedited triasl docket.
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pistrict

pistrict of
New Jersey

Eastern
District of
New York

farly Firm Irial Date

fn the event the trial date is
established beyond 18 months

from the date the complaint was
filed, Judicial Officer must
enter an order certifying either
that the demands of the case and
its complexity render a trial date
within 18 months incompatible
with serving the ends of jJustice
or the trial cannot be reasonably
held within the 18-month period
because of the Judicial Officer’s
trial docket.

An established trial date

shall not be vacated uniess there
exists a compelling reason
necessitating the continuance.
Plan provides procedure when
scheduled trial date cannot be
met, including consideration of
reagsignment to other Judicial
Officers.

Trial date set in the joint
discovery plan,

Adoption of goal requiring all
cases to be tried within 18 months
is neither desirable nor consistent
with the goal of differentiated
case management. The setting of

a trial date is (eft to the deter-
mination of each Judicial Officer
in each individual case,

Mandatory JSoint Discovery/

Case Management Plan

Detailed discovery memorandum

to be submitted by parties

7 days prior to initfal
conference. MHagistrate shall
enter a scheduling order:

Track | cases shall have
infrequent judicial intervention;
Track 11 cases shall have
conferences scheduled on a
regular basis,

Automatic disclosure prior to discovery
of persons involved and documents, and
suthorization to obtain records within
30 days of service of an answer.

Counsel shall confer regarding a

schedul ing order prior to any scheduling
conferences.

&

Discovery/Case Management
Conference

Schedul ing conference to be
conducted by a Magistrate
within 60 days of an answer.
Hagistrate may at any time
request a settiement conference.

Require initial pretrial conference to be
face to face with the Judicial Officer;
subsequent conferences are at the
discretion of the Court, with the
exception of a mandatory final pretrial
conference and & requirement that

for complex cases, status conferences

be held every six months at the

minimum.
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District

Southern
District of
New York

Northern
pistrict of
ohio

Western
District of
Oklahoma

Early Firm Yriat Date

Expedited cases: case will be set
for trial within one year of
service of comptaint, unless good
cause {8 shown, at the case
management conference. Complex
and Standard Cases: firm triatl
date set no later than 18 months
after service of complaint.

Firm triasl date will be set at the
stetus conference. 1[f a Judge
cennot hear the case when
originally scheduled, it shall be
reassigned for immediate trial to
any available District Judge.

Whenever practicable, the Court
at the status/scheduling
conference shall designate a
month certain for trial.

Except for matters requiring
special menagement, cases shall
normally be tried within 12 months
from the date of filing the action.
once a trial date has been set, no
continuances witl be granted with-
out compelling reasons.

In all cases that cannot be set
for trial within 18 months after
fiting of the complaint, the
Judicial Officer shall certify
that the demands of the case and
its complexity make such a trial
incompatible with serving the
ends of Justice or the trial
cannot reasonably be held within
such time because of the complexity
of the case or the number or
complexity of pending criminal
cases,

Mandatory Joint Discovery/
Case Management flan

Case Management Plan will be
developed at the case management
conference,

Case Management Plan to be
issued after the conference.
biscovery to have two phases.
First, an exchange of
information to explore
settlement. Second, exchange
information necessary to
prepare for trial.

Prior to the status/scheduling
conference, counsel must confer and
jointly prepare a status report, to be
filed no less than five work days
prior to the status/scheduling
conference, In cases designated at the
status/schedul ing conference as
requiring specialized and more intense
management, Court may in addition
direct counsel to jointly prepare and
present a proposed case management
plan addressing additional matters,

Discovery/Case Management
erence

An initial case management conference
fs to be held 120 days from the filing
of the complaint. Perlodic conferences
will be scheduled to ensure adequate
Court supervision.

Handatory case management
conference to be held within

10 days after track
recommendation. At the midpoint
between the case management
conference and the discovery
cut-off date, a status hearing
will be held. Final pretristl
conference is to be no earlier
than 30 days prior to trial.

Status/schedut ing conference {8 to
be held within 120 deys from the
filing of the Complaint, and
ordinarily within 30 days following
the filing of an Answer,.

Conference must be attended by at
least one fully participating,
responsible trial counsel with
authority to commit his or her
co-counsel and client for all pur-
poses. Telephonic participation
permitted when justified by the
circumstances and allowed by the
Court. Deadlines ordered at the
status/schedul ing conference shall
be immediately incorporated in the
scheduling order and distributed
to counsel.
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District

District of
Oregon

€arly Firm Trial Date

Firm trial dates will be set and,

if the trial date cannot be kept,
the Court witl do everything in its
pouer to find another active,
Senior, visiting District, or
Magistrate Judge to try the case as
scheduled., In order to maintain
firm triel cdates, attorneys, parties
and witnesses should be prepared

for extended trial days.

The Court encourages civil litigants
to file written consents to trial
by Magistrate Judge. Where
Magistrate Judge is not consented
to, most Judges employ a #trailing
calender,” in which cases are set
to a day certain, but in the event
of trial conflicts with criminal
cases, civil litigants will often
be informed to *be available” later
in t?e day or week to begin their
trial.

Mandatory Joint Discovery/
ase Manage an

Except in selected cases, a discovery
and pretrial scheduling order will be
fssued at time of filing of case,
fixing the time for filing of all
pleadings and motions, joining all
parties and claims, completing all
discovery, and lodging a joint pretrial
order,

Discovery/Case Management

Conference

In cases determined upon inftiel
review by a Judicial Officer to have
complex factual or legal issues or
involve numerous parties, thereby
warranting “early judicisl interven-
tion* beyond the normal scheduling
order, the assigned Judge may hold
an early status conference, at which
entry of a *full” scheduling order
may be made, including discovery
deadlines, motion deadlinas, pretrial
order lodging dates, pretrial conf-
erence and trial dates.

In any case, the assigned Judge should
arrange for an fmmediate telephone
conference, whenever any application

or stipulation for extension of time

to complete discovery is made, there

is evidence of repeated discovery
squabbles, there is a suggestion of

an overly active motions practice, or
there is any motion to extend the
pretrial order lodging date., At the
conclusion of the telephone conference,
the Judge should set a *full? schedule
for the remainder of the case, to
include any revised discovery deadlines,
motions deadlines, pretrial order
lodging date, pretrisl conference date,
and most importantly, a firm trial date.

The Court witl schedule status
confarences as often as may be needed
to expedite cases and assist in case
management.,
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District

Eastern
pistrict of
Pennsylvania

Mestern
District of
Tennessee

Eastern
bistrict of
Texas

Early Firm Yrial Date

Standard Track must go to trial
within a year; Special Management
Track within eighteen months.

The trial date for Special
Management cases will be set at
the settlement conference.

Early firm trist date set
within 18 months of filing of
complaint unless Judicfial
Officer specifies otherwise.

Traditional docket calls are
abolished. Each Judicial Officer
shall endeavor to set early and
firm trial dates which will
eliminate the need for multiple-
case docket calls.

At management conference, Judicial
officer establishes firm trial
date.

Mandatory Joint Discovery/
Case Management P

Cases on different tracks will
have different case menagement
requirements.

Cases on the Standard Track do
not require a scheduling order
or close judicial involvement.
Procedures for resolving
discovery disputes shall be
determined at the inftial
conference.

Court will implement require-
ment that counsel for each
party present a discovery and
case management plan or
specify reasons for not doing
so at initial Rule 16(b)
conference.

Prior to the manasgement conference,
attorneys for each psrty shall have met
and conferred with the other attorneys
in the action concerning stipulations
of fact and issues to be tried.

Discovery/Case Management
Conference

Pretrial conferences shall generally
occur within 30-60 days of the
complaint but can be dispensed of,
at the discretion of the Judicfial
Officer. At the second pretriat
conference, to be held 3-4 months
after the initial conference, it will
be determined if the case can be
settled. The Court may continue

to hold conferences on a frequent
basis.

Court will monitor and manage complex
cases beginning with the initial
conference and review discovery and
case management plan at subsequent
discovery-case management conferences.

Within 120 days after issues have
been joined, the Judicial Officer
i{n cases assigned to tracks 3, 4
and 5 shall convene a management
conference. Management conference
to be attended by any attorney of
record mith full authority to make
decisfons and agreements that bind
the client (except in extrsordinary
circumstances, this will be the
attorney who will actually try the
case), and by the party or repre-
sentative of the party who has
authority to settle. Standardized
pretrial orders to be prepared after
case management conference.

App. A-1



pistrict

Southern
pistrict of
Texas

pistrict of
Utah

Early Firm Yrial Date

The concept of differentiated case
management included accurate
scheduling of trials, with date
certainty. Such scheduling should
include time Limitations for
litigation events, taflored for
each case management track.

Under current rules, matters are
set for trial at an appropriate
point in the life of a case,

compatible with the schedule of the

Court and counsel, usuaily by
agreement and with a firm, first-
place specific date setting. On
occasfon, a second-place setting
will be fixed when there is reason
to believe the first-place case
will be disposed of otherwise.

Mandatory Joint Discovery/
Case Management Plan

Counsel must meet and prepare a

joint discovery/case menagement plan
for presentation at the initial pretrial
conference, in all cases other than
bankruptcy appeals, social security
appeals, FDIC, FTC, FSLIC cases, pro se
plaintiff cases, and removed cases.

As to removed cases, a discovery/case
management plan may be required in
appropriate cases,

-§1-

Discovery/Case Management

Conference

Uithin 140 days after s party files
a complaint or notice of removal,

the Judicial Officer will conduct an
initial pretriel conference under
Federal Rule 16 and enter a

schedul ing order, except in prisoner
civil rights actions, state and
federal habeas corpus actions, student
and veteran loan actions, sociel
security appeals, bankruptcy appesis,
and complaints to forfeit sefzed
assets (as to any of which 8 Judge
may in his discretion conduct an
initial pretrial conference and enter
a scheduling order).

Additional pretrial/settlement/
discovery conferences will be
scheduled by the Court as the need is
identified in specific cases.

By individual notice, the Court will
require attendance at pretrial/
settiement conferences by attorneys
with the authority to bind the party.

Under the current rules, the initial
status and scheduling conference
provides the framework for cese
management. It is generally the
practice of the Judges of this Court
to target particular dates, in such

a fashion that a case will auto-
matically come to the sttention of
the Court at a critical juncture and,
once the case is placed *in the
pipeline,” it is the Court’s practice
to never continue a particular case
without date, but to change or
continue to a date certain.

App. A-~1



pistrict

pistrict of
virgin Islands

Eastern
District of
virginia

Southern
District of
virginia

Northern
pistrict of
West virginiea

Southern
District of
West virginia

Early Ficm Trial Date

No mention

Firm trial date to be set no
later than 18 months from date
of filing of complaint.

Presumptive trial date set by
Judicial Officer anywhere betuween
& months and 16 months from
filing of complaint. The firm
trial date will be set forth

in the final pretrial and
scheduling order (for Track B&C
cases).

Firm trial dates given {f settlement
conference week is unsuccessful.

If & Judge cannot hear a cease on the
date it was scheduled, can refer it
to another District or Magistrate
Judge.

Mandatory Joint Discovery/
a anagement Pla

A joint management plan is not required

because it would increase cost for
litigants in simple cases, and the
conference has the same result for
complex cases, Automatic disclosure
of discovery is required. :

Initial and pretrial orders to be
filed by the Judicial officer, but no
systematic diffarential treatment of
cases.

Schedul ing order ensures that
the Judicial Officer has strict
control over the case.

Initial pretrial scheduling

and discovery order, and a final
pretrial conference order will.

be i{ssued. After the conference,
counsel s to sign a consent order
including all the topics

agreed upon in the conference.

Initial disclosure is required
at the conference. When
discovery is complete, except
for simple Type 1 civil cases,
all cases will be referred to
settlement week conferences,

All discovery disputes will be
assigned to the Magistrate Judge
to decide.

12~

piscovery/Case Management

Congerence

No mention

There is no general and formel
requirement for discovery - case
management conferences. Counsel
is required to consult before
filing discovery-related motions,
eliminating the need for formal
conferences. Settlement
conferences are not required by
the Court and are held only if
both parties request one,

Initial pretrial scheduling and
digcovery conference to be held
within 30 days of the first
eppesrance of the defendent.

A gettlement conference within

45 deys of the discovery cutoff

date, and a final pretrial

conference no less than seven

days before trial date also required.

Case management conference scheduled
if a case is deemed complex.

Standerd time frame orders will be
completed by the Judicial Officer. In
complex cases or at the request of
counsel, a conference will be held to
set time frames.

App. A-1



pistrict

Eastern
District of
Wisconsin

western
District of
Wisconsin

District of
Wyoming

Early Firm Trial Date

The preliminary pretrial conference
order Will establish a trial date
that will be changed only under the
most compelling circumstances.
Trial date to be set based upon the
submissions and representations of
counsel as well as the Court’s
analysis of the time necessary for
preparation of the case.

Except in exceptionally complex
cases, trial will be set less than
12 months from the date of filing
the complaint.

After initial pretrial conference,
the case is reviewed by & trial
Judge to determine the earl{est
available trial date and establish
a date for hearing dispositive
motions. With rare exception,
cases are completed within a period
of eight months.

Requires drafting of local rules
to provide that the trial Court
will set *stacked” trials in the
order they are intended to proceed
to trial. In non-complex cases,
current method of setting trial
dates five months after the initial
pretrial conference and the strict
adherence to those dates shall be
continued.

Mandatory Joint Discovery/

Case Management Plan

The parties are required to answer

mandatory interrogatories and only

thereafter will timing and sequence
of all other discovery proceed.

Several days prior to the pretrial
conference, parties must submit a report
to the Court describing the case, the
{ssues involved, and any contemplated
amendments to pleadings, and making
recommendations concerning the timing

of deadlines and trial dates. The

Court considered but rejected the require-
ment for a discovery plan {n all cases,
but makes provision for the implementa-
tion of a discovery plan where one or
both of the parties deem it appropriate.

Local rule to be adopted providing that
in cases identified as complex, the Court
may require the parties to meet in
advance of any scheduling conferences
and develop joint plens to assist the
Court in the overall management of the
case.

-13-

pDiscovery/Case Management
nference

Court to require the parties to appear
at preliminary pretrial conference

to consider the future conduct of the
case. In all actions, counsel must
state nature of case; contemplated
motions; amount of further discovery
and time for completion and such

other matters that may affect

further scheduling.

Preliminary pretrial conference before
the Judge to whom the case has been
assigned will be set for a date less
than 60 days from when the case was
filed. Preliminary pretrial conference
order issued as & result of the
conference serves as the agenda for
case’s development and trial.
Preliminary pretrial conference may be
held by telephone when either party is
represented by counsel located outside
Madison, Wisconsin, or when requested
by one of the parties. Each party shall
be represented at the pretrial
conference by an attorney who has
authority to bind the party as to all
matters to be addressed at the
conference.

Court will continue its local rule
which requires a Magistrate Judge to
conduct an inftial pretrial confer-
ence, during which the case is
assessed for its complexity and a
schedule is established for the dis-
covery phase of the case, After
inftial pretrial conference, the case
is reviewed by a trial Judge to
determine the earliest available trial
date and establish a date for hearing
dispositive motfons.

Local rules to be adopted providing
that once a case has been {dentified
as complex, the Magistrate Judge
will set scheduling conferences as
needed and determine a plan.

App. A-l






LAN PROVISIONS LATING TO DIF

Case Differentiation

NTIAL CAS NT

Discovery/Trial Time Limits

D. Alaska

E.D.

Arkaneas

california

California

Californlia

\

Court rejects immediate
adoption of "fast track" rule;
asks Advisory Group
Subcommittee to conduct
further study.

N/A

N/A

N/A

1. In criminal cases, judges
should preside and committees
should be formed to recommend
settlement procedures.

a. Bocial security matters,
enforcement of judgments,
prisoner petitions challenging
conditions of confinement, and
forfeiture and penalty cases.

b. Federal Tort Claims Act
casges.

¢. Twenty-five percent of the
remaining civil cases that are
not complex.

N/A

N/A

N/A

N/a

Trial Dates

a. A trial date should be set
within twelve months of the
filing of the initial
complaint,

b. A trial date should be set
within fifteen months of the
filing of the FICA complaint.

¢. A trial date within
eighteen months of the filing
of the complaint,

App. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANAGEMENT

Case Differentiation

Discovery/Trial Time Limite

-

d. A case should be exempted
from these requirements only
if it involves complex issues
of fact or law requiring
greater time for resolution,
if new parties are added, or
if the trial judge finds euch
other exceptional reason as
may require an extension.

Other:

a. If the potential judgment
does not exceed $250,000 and
the use of the procedure will
probably resolve the case,
after a hearing with an
opportunity to be heard, the
judicial officer shall order a
non-binding mini-trial or
summary jury trial in the
case.

b, 1In all even numbered
eimple contract and simple
tort cases (excluding FICA
cases) where the Judicial
officer finds the potential
judgment does not exceed

App. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANAGEMENT

Case Differentiation Discovery/Trial Time Limits

D.

Delaware

$100,000, and in every even
numbered trademark and
copyright case, the Judicial
officer must order a
non-binding
arbitration/mediation.

1. Determine complexity by 2. Scheduling procedure will
considering the following: vary amongi

a. type of action a, expedited cases

b. number of parties and b. standard cases, and

their capacities

¢. factual and legal issues c. complex cases
raised by the pleadings

d. technical complexity of
the factual issues

@. retroactivity of the
circumstances giving rise to
the claims and defenses

f. volume and nature of the
documents subject to discovery

g. amount of third party and
foreign discovery necessary

h. number of deposition
witnesses and their locations

Avnp. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANAGEMENT

Case Differentiation

Discovery/Trial Time Limits

5.D.

Florida

i. need for expert testimony

3. nature of the issues to be
determined pre-trial

Expedited Cases

a. A relatively non-complex
case requiring only one to
three days of trial.

Standard Cases

a. A case requiring three to
ten days of trial. (Ex.

torts, contracts, civil

rights, discrimination,
asbestos, admiralty, labor,
copyright and trademark, etc.),
i.e., the majority of civil
cages.

Conmplex éases

a. An unusually complex case
requiring over ten days of
trial. EX) antitrust, patent
infringement, class actions,
major disasters,
environmental, securities, and
tax suits, i.e., less than ten
percent of civil cases.

bPiscovery Schedules/Deadlines

a. 90-179 days for expedited
cases

b. 180-269 days for standard cases

c. 270-365 days for complex cases

App. A-2



P PROVISIONS RELATING TO DIFFE

Cage Differentiation

SE AGEMENT

Discovery/Trial Time Limits

N.D. Georgia

a. Contracts, prieoner
petitions, bankruptcy, social
gecurity.

b. (Other) contract, real
property, torts, property
rights, truth-in~lending,
civil rights, deportation,
prisoner civil rights,
selective service, federal tax
suite, forfeiture/penalty,
labor, other statutes.

©. BAntitrust,
securities/commodities,
patents.

a. Zero months discovery
period for these types cases.

b. Eight months discovery
period.

¢. Four months discovery
period.

d. Complex Case Criteria:
unusually large number of
parties, unusually large
number of claime or defenses,
factual issues are
exceptionally complex, greater
than normal volume of
evidence, extended discovery
period is needed, problems
locating or preserving
evidence, pending parallel
investigatione or actions by
government, multiple use of
experts, need for discovery
outeide of U.8. boundaries,
existence of highly technical
issues and proof.

App. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE GEMEN

Cage Differentiation

Discovery/Trial Time Limita

D. Idaho

S.D'

N.D.

SID.

Illinois

Indiana

Indiana

N/A

Track "A"

Track "B"

Track "C"

N/A

The objective of the case

management plan is to promote
the ends of justice by
providing for the timely and
efficient resolution of the
case by trial, settlement or
pretrial adjudication.

N/A

Set between six to eight
months after filing initial
complaint; includes all cases
exempt from the reguirements
of pre-trial and settlement
conferences by Local Rule
13(a).

Set between ten and twelve
monthes after filing of initial
complaint; includee such cases
as gimple tort and contracts.

Set between thirteen and
sixteen monthe after the
initial filing; includes cases
such as multi-party, products
liability, malpractice,
antitrust and patents.

N/A

The plan should be premised on
a trial setting between Bix
and eighteen months after the
filing of the complaint and
should recommend a trial date
by month and year.

App. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANAGEMENT

Case Differentiation

Discovery/Trial Time Limite

D.

D.

Kansas

Massachusetts

a. BSocial Security Appeal

b. Bankruptcy Appeal

¢. Prisoner habeas corpus
cases

1. Factors Determining
Complexity and Course of Case

a. number of parties

b. number of claims

should be decided no more than
sixty days after it is deemed
submitted under D. Kan. Rule
s03.

ghould be decided no more than
120 days from when the reply
brief is filed or when the
time for filing a reply brief
has expired.

should generally be resolved
within 180 days of filing, and
non-dispositive motions in
prisoner cases should be ruled
upon within 90 days of filing.
Highest immediate priority
should be given to reducing
the back log of habeas corpus
cases.

App. A-2



OVISIONS LATING TO DIFFERENTIAL

Case Differentiation

SE MANAGEME

Discovery/Trial Time Limits

W.D. Michigan

¢. number of defenses raised

d. legal difficulty of
subject matter

8. factual difficulty of
subject matter

f. amount of time needed for
preparation

g. amount of time needed for
discovery

h. public interest in case

Track 1: Super Fast Track;

Track 1I: Fast Track;

case scheduled within six
months of filing; low degree
of judicial involvement.

cage pcheduled within six to
nine monthe of filing; summary
jury trials and mini-hearings
under Local Rule 44 may not be
suitable; comparatively simple
cases.

Aop. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANARGEMENT

Case Differentiation

Discovery/Trial Time Limits

Track III: Standard Track;

Track IV: Complex Track;

Track V: Highly Complex Track;

Track VI; Minimally Managed
Track; (Control Group)

The judicial officer
asgigned to the case should
ultimately make case track
decision.

cage scheduled within nine
months to one year; multiple
parties, third party claims,
wulti-count complaints, or a
number of disputed factual and
legal issues will be suited
here.

case scheduled within one to
two years; alternative dispute
repolution included; also,
neutral evaluation (mediation)
under Local Rule 42 or
court-annexed arbitration
under Local Rule 43.

case scheduled longer than two
years; large number of
parties; alternative dispute
resolution used.

approximately ten percent of
all civil cases except highly
complex ones will be randomly
drawn for assignment to a
track which will be minimally
managed. This is necessary to
evaluate effectiveness.

App. A~2



PLAN PROVISTONS RELATING TO DIFFERENTIAL CASE MANAGEMENT

Cage Differentiation

Discovery/Trial Time Limits

D. Montana

D. New Jersey

E.D. New York

S.D. New York

Expedited Trial Docket:

General Trial Docket:

Track I

Track II:

N/A

N/A

- 10 -

placed on trial calendar

in cases where a trial date is
not established at the time of
the preliminary pre-trial
conference, the judicial
officer, within thirty days of
submission of a proposed final
pretrial order, will convene a
status conference for the
purpose of determining the
readiness of the case for
trial and establishing a trial
date, no more than sixty days.

Those cases not subject to
General Rule 47 arbitration;
presumed to require infrequent
judicial intervention;
conducted within one year of
filing initial answer; counsel
must agree on joint diascovery
plan.

Cases that appear to require
frequent judicial intervention

N/A

N/A

App. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANAGEMENT

Cape Differentiation

Discovery/Trial Time Limits

N.D. Ohilo

Civil Cases

Complex Cases

Types of Tracks:

a. Expedited

b. Standard

¢. Complex

d. Administrative (social
security, student loan,
foreclosure, etc.})

Mass Torts

- 11 -

95% should be disposed of
within 18 months of filing.

are exempt from this.

Completion within 9 months
after filing; no more than 100
days of discovery.

Completion within 15 months
after filing; no more than 200
days of discovery.

Completion goal of no more
than 24 months after filing.

Completion within 6 months
after filingy little or no
discovery.

No set time.

Apv. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANAGEMENT

Case Differentiation

Discovery/Trial Time Limits

W.D. Oklahoma

D. Oregon

Types of Tracks:

a. Prisoner litigation
(referred to magistrate judge)
b. Social Security (referred

to magistrate judge)

c. Asbestos (assigned for
special management)

d. Special management

e. Standard management (all
cases except a - d)

Types of Trackse:

a. Social security

b. Habeas corpus

c. Bankruptcy appeals or
withdrawals

d. Asbestosis personal injury
(all assigned to one judicial
officer)

e. Government collection
cases (all assigned to senior
district judges)

- 12 -

At time of plan, effective
date median time for all cases
from ispue to trial - 9

Except for special management
cases, goal from filing to
trial ~ 12 monthasa.

Ultimate goal - trial within
12 months of filing.

App. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANAGEMENT

Case Differentiation

Discovery/Trial Time Limite

E.D. Pennsylvania

W.D.

Tennesses

£. IRS summons enforcement
cases

Types of Tracks:

a. Habeas corpus

b. Social security

¢. Arbitration (special rule)
d. Asbestos (managed pursuant

to Master Case Management
Order issued 12/16/87)

Compulsory Arbitration
(Local Court Rule 8)

a. Mandatory arbitration for
most civil cases filed after
5/18/89 where damages are less
than §$100,000 or where parties
consent.

b. Trial de novo as a matter
of right.
Types of Tracks:

Pro ge prisoner litigation

- 13 =

Except for asbestos and
apecial management cases,
trial within 12 months of
filing.

Agbestos and ppecial
management, trial within 19
months of filing.

Dimcovery cut-off in 4 months;
pretrial motion within 5
monthe; trial: 9-12 months.

App. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANAG NT

Case Differentiation

Discovery/Trial Time Limits

E.D.

Texas

Habeas petitions

Bankruptcy appeals

United States debt cases
Social Security cases

General civil litigation

{to be further categorized by
Court at initial scheduling
conference)

Types of Tracks:

Track One

Track Tw&

Track Three

- 14 -

To be disposed of within 9
months.

Briefing schedule will be set
pursuant to Bankruptcy Rule
8009.

Ro case management required.

To be disposed of within 9
months.

To be managed on case~by-case
baeis.

No discovery
Disclosure only

Disclosure plus 15
interrogatories and
admiesions, depositions of
parties, and depositions by
written guestions on
custodians of business
records.

App. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANAGEMENT

Case Differentiation

Discovery/Trial Time Limite

8.D.

Texas

Track Four

Track Five

Track Six

Types of tracks:

a. Existing differential case
management of asbestos cases
{through a Special Master),
Veteran’s Administration and
student loan cases through
assignment to single Senior
Judge, and prisoner civil
rights and habeas corpus
through staff Attorney
screening and processing
expanded to include bankruptcy
appeals, social security
appeals, FDIC, RTC, FSLIC and
pro se and removal cases all
designed for special specific
treatment.

- 15 -

Track Three discovery plus
three other depositions per
side.

Discovery plan tailored by
judicial officer.

Speclalized treatment as
determined by judicial
officers.

No provisions with respect to
timing of depositions.

App. A~2



P PROVISIONS RELATING TO DIF¥

Case Differentiation

NTIAL CASE AGEME

Discovery/Trial Time Limits

D. Utah

D. Virgin Islands

E.D. Virginia

N.D. West Virginia

b. All other cases go through
discovery/case management plan
tailored for each case.

N/A

N/A

N/a

Type I (student loan,
veterans‘’ benefits, social
security appeals, prisoner,
habeas corpus, bankruptcy
court appeals, land
condemnation, asbestos cases -~
same as in the past)

Type II
a. Standard - all but complex
b. Complex - use FRCP 16

conference to address
scheduling and timing

- 16 -

N/A

N/A

N/A

Court will rule on motion when
brought to their attention by
Clerk’s Office.

Discovery (excluding expert)
completed within 180 days.

Case by case management.

App. A-2



PLAN PROVISIONS RELATING TO DIFFERENTIAL CASE MANAGEMENT

Cage Differentiation

Discovery/Trial Time Limits

S.D. West Virginia

E.D. Wisconsin

W.D. Wisconsin

D. Wyoming

Class A

Class B

Class C

N/A

N/A

a. Non-complex

b. Compléx (all others)

- 17 =

Set for trial six months from

filing.
Set for trial 9 montha from
Open end period as to trial

date. Date set after
conference with counsel.

N/A

N/a

(well defined legal issues,
not more than 20 witnesses,
not more than 100 exhibits,
number of parties)

No provision with respect to
timing of deposition.

App. A-2






District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY

EXPERT TRIAL TESTIMONY AND BIFURCATION OF TRIALS

Phased Discovery

Expert Trial Testimony

Bifurcation of Trials

D. Alaska

E.D. Arkansas

E.D. California

N.D. California

"The Court concure in the
Advisory Group's
recommendation that
bifurcation of issues and
staged discovery receive more
active consideration in case
management. These concepts
shall be included in the
court’s procedures for
differential case management
and in its procedures for the
management of complex cases.”

(p. 6)
N/A

"The Court will explore the
staging or etaying of
discovery in appropriate caases
in which particular issues may
be dispositive.” (p. 6, Point
14).

Counsel will be reguired to
meet and confer concerning:
"issues arising in class
actions (e.q., discovery
necessary to prepare for
certification, . . ., relation

-k o~

N/A

N/A

N/A

1. No party may call an
expert witness at trial not
previously listed except for
good cause shown.

2. In all bench trials, and

"The concerns of bifurcation

of issues and staged discovery
"ghall be included in the court’
procedures for differential case
management and in ite procedures
for the management of complex
casea." (p. 6)

N/a

App. A-3

N/A

A case management checklist
supplied by the court compels
counsel to discuss staged
resolution or bifurcation of
issues. (p. 20).



District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY

XP! I

Phased Discovery

TESTIMO

FURCATION OF TRIALS

Expert Trial Testimony

Bifurcation of Trials

8.D. California

D.

Delaware

between class discovery and
merits discovery, etc.); . . .
shaping early discovery to
position the parties for
productive settlement
negotiations as early as
possible; . . staged
resolution or bifurcation of
issues.” (p. 21).

N/A

In complex cases, the Court is
directed to use case
management techniques,
including, "limit discovery
{(e.g., the number of
depositions or the sequence of

in jury trials as ordered by
the court:

a. Direct examination of
experts to be submitted and
exchanged in narrative form
ten days before Pretrial
Conference II.

b. Rulings on objections to
expert narrative statements
made at Pretrial Conference
II.

c. Approved narrative
statements constitute the
direct examination of experts.

d. Proposed Rule 702 and 45
adopted with respect to

experts.
N/A N/A
In the case of complex N/A

litigation, the Court may. . .
{vi) limit or restrict the use
of expert testimony; (vii)
limit the length of time for
presentation of evidence or

App. A-3



District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY

EXP TRIAL

Phased Dlscovery

STIMONY AND BIFURCATION OF TRIALS

Expert Trial Testimony

Bifurcation of Trials

S.D. Florida

N.D. Georgia

D. Idaho

S.D. Illinois

§.D. Indiana

discovery) without court
order."” (p. 4-5).

N/A

N/Aa

N/a

In the case of extraordinarily
complex cases, court may set
cut-off date for completion of
"core discovery". (p. 7).

The parties are required to
submit a case management plan
which will include "taking
into account the desirability
of phased discovery where
discovery in etages might

the number of witnesses or
documents that may be
presented at trialjy. » . .

N/A

N/a

N/A

+ » .direct testimony at trial
may not be inconsistent with
nor go beyond the fair scope
of the facts known or opinions
disclosed in such discovery
proceedings.

N/A

N/A

N/A

N/A

Pre~trial conference issue and
to be included in final
pre-trial order.

Case Management Plan mandatory
issue and issue for pre-trial
conference.

App. A-3



District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY

EXPERT TRIAL TESTIMONY AND BIFURCATION OF TRIALS

Expert Trial Testimony

Phased Discovery

Bifurcation of Trials

N.D. Indiana

D‘

Kansas

materially advance the
expeditious and efficient
resolution of the case." (p.
6).

At the initial and/or interim N/A
pre-trial conference one topic
that must be discussed ig:

"whether it will be upeful to
separate claims, defenses, or
isBues for trial or
discovery.” (p. 13, §
2.04(a)(16).

This Plan requires an initial N/A
scheduling order to address:

"{a) whether a limited amount
of discovery would enable
parties to present substantive
issues for the Court‘s
resolution which would narrow
the scope of remaining
discovery. . .

N/A

N/A
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pistrict

PLAN PROVISIONS RELATING TO PHASED DISCOVERY

EXPERT

Phased Discovery

TIMONY AND BIFURCATION OF I

Expert Trial Testimony

Bifurcation of Trials

D'

Massachusetts

{f) the placing of cases in
categories for case management
by identifying, inter alla,. .

. &

{ii) cases in which only
limited discovery would be
permitted prior to the filing
of motions;

{iii) cases in which discovery
would be stayed pending
resolution of a substantive
issues (p. 5~6})}."

The judicial officer may
conasider the desirability of
conducting phased discovery,
limiting the first phase to
developing information needed
for a realistic assessment of
the case. If the case does
not terminate, the second
phase would be directed at
information needed to prepare
for trial. After the initial
document and disclosure phase
of discovery, use of

At the final pretrial
conference, the judicial
officer shall consider:

{2) precluding use of any
trial testimony by an expert
at variance with the written
statement and any deposition
testimony;

{4) making a ruling on the

admissability of expert
testimony at the trial.

-5 -

App. A-3

Bifurcation on agenda of final
pretrial conference. Page 60.



Dietrict

PLAN PROVISIONS RELATING TO PHASED DISCOVERY
EXPERT TRIAL TESTIMONY AND BIFURCATION OF TRIALS

Phased Discovery

Expert Trial Testimony Bifurcation of Trials

W.D. Michigan

D. Montana

D. New Jersey

interrogatories and demands
for production of documents by
parties shall be phased by the
judicial officer to ensure
efficiency.

R/A

N/A

In connection with the initial
scheduling conference, the
Magistrate may enter a
gcheduling order which
includes:

"guch limitations on the
scope, methed, or order of
discovery as may be warranted
by the circumstances of the
particular case to avoid

A party who intends to object
to the qualifications of an
expert witness, . . . shall
give written notice. . .
within three (3) days
following the final pretrial

conference.
Laa]
N/A N/A &
&'
¢
N/A final pre~trial order must
address whether bifurcating ise
feasible and advisable. Page
37.
N/& Bifurcation shall be discussed

by counsel prior to submitting
joint discovery plan. Page
19.



District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY
EXPERT TRIAL. TESTIMONY AND BIFURCATION OF TRIALS

Phased Discovery

Expert Trial Testimony

Bifurcation of Trials

E.D.

New York

duplication, harassment,
delay, or needless expenditure
of costs.” (p. 18).

Attorneys are directed to
discuss phased discovery prior
to such conferences.

In connection with complex
litigation, the Plan provides
for:

"Staged, Tiered or Milestone
Discovery. 1In complex cases,
the court should consider
implementing staged, tiered or
milestone discovery. Under
this approach, discovery would
be prioritized and channelled
to cover certain issues but
not others. For example,
discovery might be limited in
the first instance to matters
that might be dispositive,
such as jurisdictional deferts
or particular defensee that
would either terminate the
litigation or eliminate
particular parties. In
addition, discovery on
liability issues might be
separated from discovery on
damages issues; fact discovery

1. In bench trials, the court
may direct that an expert’'s
direct testimony shall be
submitted in writing and that
only the cross-examination be
done before the fact-finder.

2. In bench trials, where
appropriate, expert testimony
may be taken by deposition.

3. The court may take expert
testimony out of the regular
order of proof where to do so
would avoid delay or
facilitate a better
understanding of the issues.

Pre-trjial conference
discussion to include early
evidence on "manageable issue”
for judgment (50(a)) or
partial findings, Page 13.

App. A-3



District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY
EXPERT TRIAL TESTIMONY AND BIFURCATION OF TRIALS

Phased Discovery

Expert Trial Testimony

Bifurcation of Trials

S.D.

N.D.

New York

Ohio

might be ordered prior to
expert discovery." (pp.
14-15).

"In Complex and Standard
cases, a Case Management Plan
will be developed at the Case
Management Conference. At
that conference the Court and
counsel shall address, as
necessary,. . .

b. the discovery proceedings
that are anticipated to be
necessary and the sequence of
such proceedings, including an
identification of the parties
with knowledge of the factual
background at issue and .
relevant documents.” (p. 3, ¥
6).

N/A

N/A

N/A

N/A

Discovery case management
conference with Judicial
Officer shall in appropriate
cases provide for bifurcatlon
of lssues consistent with FR
42. Page 3.

App. A-3



District

PLAN PROVISIO
XPERT TRIAL

Phased Discovery

NS RELATING TO PHASED DISCOVERY

STIMONY B CATION OF TRIALS

Expert Trial Testimony

Bifurcation of Trials

WOD.

Oklahoma

In cases assigned to the
special management track,
counsel may be directed by the
court to prepare a Case
Management Plan which
includess

*{c) a description of, and the
sequence of, discovery to be
had under relevant provisions
of the Federal Rules of Civil
Procedure;

{d) in class action cases, a
proposed timetable for class
issue discovery, briefing, and
hearing.” (p. 6).

At initial scheduling
conference, Counsel must also
identify all dispositive
issues or other matters
critical to early case
evaluation and consider
limiting initial discovery to
them. Thie is to ensure that
necessary discovery as to
dispositive issues is given
firet priority and completed
as quickly as practicable.,”

N/A

Bifurcation as an item in
Final Pre-trial Order or prior
status report. Page 1-3,

App. A-3



PLAN PROVISIONS RELATING TO PHASED DISCOVERY
EXPERT TRIAL TESTIMONY AND BIFURCATION OF TRIALS

District Phased Discovery Expert Trial Testimony Bifurcation of Trials

D. Oregon N/A N/A Subject of Joint Specialized
Case Management Plan. Page
2-2,

E.D. Pennsylvania This Plan provides for N/A Bifurcation to be addressed in
mandatory disclosure to be proposed case management plan
completed in specified time and in court order after
periods and that a party: second pretrial conference.

Page 11-12,
"may not seek discovery from
any source before making the
disclosures . . . and may not
seek discovery from another
party before the date such
disclosures have been made by,
or are due from, such other
party.” (p. 14)

App. A-3

Also, in connection with cases
that are assigned to the
special management track, the
parties are required to:
"convene prior to the first
pretrial conference for the
purpose of developing a Joint
Discovery-Management Plan,"
which should include

"(3) A Plan setting forth a
description of, and the
segquence of, discovery to be
had under relevant provisions

- 10 -



District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY
EXPERT TRIAL TESTIMONY AND BIFURCATION OF TRIALS

Phased Discovery

Expert Trial Testimony

Bifurcation of Trials

W.D.

E.D'

Tennessee

Texas

of the Fed. R, Civ., P..,.."
In addition, § 7.02 of the
Plan provides:

"It is contemplated that
discovery in such a Plan will
proceed simultaneously with
the completion of other
obligations of the parties
under the Plan and the parties
can only expect a stay of all
or part of any discovery for
the most extraordinary and
compelling reasons."” (p. 16).

Generally states that the
Court will consider the phased
discovery case management
technique at its initial Rule
16(b) conference.

Provides for timing of N/A
mandatory disclosures and

expert testimony disclosure,

but no specific provision for

phased discovery.

- 11 -~

App. A-3

A case management conference
identifies principal issues in
contention and, in appropriate
cases, provides for the staged
resolution or bifurcation of
issues. (p. 2)

N/A



District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY
EXPERT TRIAL TESTIMONY AND BIFURCATION OF TRIALS

Phased Discovery

Expert Trial Testimony Bifurcation of Trials

S.D. Texas

D.

Utah

With respect to complex cases,
this Plan provides:

"In cases so ldentified,
conslideration will be given to
necessary discovery
conferences and sequencing of
discovery in ‘waves’
identified in the Manual for
Complex Litigation, Second, §
21.421 (1985). (p. 5).

The Plan notes that one of the
principles of the Civil
Justice Reform Act suggests
that discovery be phaged. It
then notes that the District‘s
courts already have scheduling
conferences which provide a
framework for.case management.
As such, the Plan concludes
that the current practice
embraces this principle and no
change is needed. (p. 6).

N/A

The Court as a whole deals
with limitation of expert
witness testimony on a case by
case basis, tailoring any
limitation of testimony to the
individual case.

N/n (12/91)

Quotes CRJA of 1990 at
473(a)(3) on bifurcation and
generally comments that the
status and scheduling
conference provides a
framework. No specific
bifurcation rule. Page 6.

- 12 -

App. A-3



District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY
EXPERT TRIAL TESTIMONY IFURCATION OF TRIALS

Phased Discovery Bxpert Trial Testimony

Bifurcation of Trials

D. Virgin Islandse

E.D. Virginia

Other than providing for The testimony of an expert

automatic disclosure, the Plan witnees at trial shall be

does not address the issue of based upon the options

phased discovery. advanced in the written report
and/or the expert’s deposition
« « » {(a) Experts shall not be
permitted to testify on
matters beyond the scope of
the . . . report and the
depositions, absent
extenuating circumstances
based upon newly discovered
evidence. . .

{1) The video taping of the
testimony of expert witnesses
is encouraged.

{2) Absent good cause shown,
if a firm trial date hae been
set. . . and the testimony of
an expert witness has not been
video taped, and the witness
is unavailable for the trial,
the parties will be required
to proceed at trial without
the benefit of the expert’s
testimony.

N/a N/A

- 13 -

N/Aa

N/a

App. A-3



District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY
EXPERT TRIAL TESTIMONY AND BIFURCATION OF TRIALS

Phased Discovery Expert Trial Testimony

Bifurcation of Trials

N.D. West Virginia

S.D. West Virginia

The Plan provides for timing N/A
of certain discovery matters,

such as initial disclosure and

expert witnesses.

As to complex civil cases, the

Plan provides:

"If the case is classifled as
complex, the court shall set a
conference pursuant to Rule 16
of the Fed. R. Civ. P. for the
purpose of echeduling or
sequencing discovery or
utilizing such other forms of
case management as will assist
in reducing costs and/or
delay.” (p. 80).

The Plan does not include any N/A
specific provision for phased
discovery, except to the

extent that the Plan requires

& court to set up a time frame

for discovery.

- 14 -

N/A

N/A

App. A-3



District

PLAN PROVISIONS RELATING TO PBASED DISCOVERY

EXPERT TRIAL

Phased Discovery

STIMONY AND BIFURCATION O

Expert Trial Testimony

IAL

Bifurcation of Trials

E.D. Wisconsin

W.D. Wisconsin

"Section 7.08 - Timing and
Sequence of Discovery. Except
with leave of court or upon
agreement of the parties, a
party required to file
mandatory interrogatories
under Rule 7.07 may not seek
discovery from any source
before making rule 7.07
disclosures and may not seek
discovery from another party
before the date such
disclosures have been made by,
or are due from, such other
party.” (p. 17).

The Plan does not directly
address phased discovery
although it does provide for a
pretrial conference in which
discovery will be discussed as
follows:

"Based upon the materials
submitted to the court and
upon the representations of
counsel at the preliminary
pretrial conference, the court
will set a deadline for the
completion of discovery. 1In
most cases, the parties will

N/A

N/A

- 15 -

N/A

Pre-trial conference to
address bifurcation.
"Bifurcation of liability
issues from damage issues
usually shortens trials and
reduces expenses.” Page 7;
appendix I; page 3.

App. A-3



District

PLAN PROVISIONS RELATING TO PHASED DISCOVERY
EXPERT TRIAL TESTIMONY AND BIFURCATION OF TRIALS

Phased Discovery

Expert Trial Testimony

Bifurcation of Trials

D. Wyoming

regulate their own discovery
within the bounds of the Fed.
R. Civ. P. 1In an appropriate
case, counsel may move
pursuant to Rule 26(f), Fed.
R. Civ. P., for the
development by the court of a
discovery plan that will limit
and schedule discovery as
appropriate.” (p. 6).

"A local rules [eic] shall be N/A
adopted which provides that,
once a case has been
identified as complex, the
Magistrate Judge will set
scheduling conferences ae
needed and determine a plan
which may include routine
discovery, joint discovery,
phased discovery, early
settlement, limitation of
factual and legal issues,
bifurcation of various aspects
of the litigation, use of the
Complex Litigation Manual, and
the early involvement of the
trial judge assigned to the
case.” ({p. 11).

- 16 =

Complex case scheduling
conference to consider
bifurcation of various aspects
of the litigation. Page 11.

App. A-3



PLAN PROVISIONS RELATING TO PRETRIAL MOTIONS

COURTS MOTION DEADLINE FOR DEADLINE FOR OTHER
HEARING DATES COURT FILING COURT DECISIONS INFORMATION

ALASKA N/A A Preliminary Pre- Motions which are

Trial Order will ready for consid-
issue in all civil eration will be
cases and will screened in order to
include a date for dispose of routine
filing all motions. motions as the second
Requests for priority after
extensions may be consideration of
limited to 60 days. applicatione for
Multiple extensions emergency relief and
will be precluded matters for which
without the approval consideration on
of all clients. shortened time is
sought.

E.D. ARK One person for each Scheduling order sets More complete and Continuances not
Judge to coordinate firm pretrial sched.; frequent monitoring. granted without good
scheduling. order issued shortly cause. Impose

after case is filed. sanctions only as
needed to control
litigation abuses.
Pretrial and other
conferences and oral
arguments on motions
shall be by telephone
when requested and
when saves time or
money.

N.D. CAL If Court believes no N/A Two days before the Motion papers limited

argument required,
the Court should so
notify the parties
not less than 2 days
before the hearing.
If argument is
necessary, the
tentative ruling
should so state and
identify subjects on
which argument is
required.

scheduled hearing,
the judge should
issue a tentative
ruling with short
statement of the
basis. Oral argument
optional for the
losing party.

Rulings on motions
should be issued w/in
45 days of scheduled
hearing date.

to memo of points &
auth. and supporting
declarations. Motion
papers should also be
limited to opening,
opposition and
closing memoranda.

No supplemental
pleading or letters
permitted. Memoranda
limited to max. of 25
pages.

App. A-4



PLAN PROVISIONS RELATING TO PRETRIAL MOTIONSB

COURTS MOTION DEADLINE FOR DEADLINE FOR OTHER
HEARING DATES COURT FILING COURT DECISIONS INFORMATION
S5.D. CAL Non-emergency motions W/in 45 days of N/A Continuance granted
may be displaced to filing answer, Early only for good cause.
facilitate hearing of Neutral Evaluation All Counsel "meet and
motion to diasmiss {"ENE"} Conference; confer” before filing
within 60 days of its if no settlement and any discovery motion
filing. no mediation agreed and seek to resolvej
on, set Case written
Management (CM) correspondence not
Conference. CM Order allowed.
will set deadline for
filing pretrial
motions.
E.D. CAL Lengthy proceedings N/A N/A Close scrutiny to Ex
should be scheduled pParte last minute
at the end of the requests for
motion calendar to continuance; should
avoid delay for other be by stipulation.
attorneys.
DEL N/A Scheduling procedures N/A
vary among expedited,
standard, and complex
cases; scheduling
orders will include
dates of filing
various motions.
S.D. FLA Court to set hearing Within 40 days of Scheduling order to

on any motion pending
and briefed with no
hearing for 90 days,
upon written notice
by counsel at the
expiration of 60
days.

contain a date
certain for
resolution of all
pretrial motions.

filing answer, or 120
days after filing
complaint, each judge
shall enter a
scheduling order to
include a date
certain for filing
and resolution of all
pretrial motions.

Page 2

App. A-4



PLAN PROVIBIONS RELATING TO PRETRIAL MOTIONS

COURTS MOTION DEADLINE FOR DEADLINE FOR OTHER
HEARING DATES COURT FILING COURT DECISIONS INFORMATION

N.D. GA N/A Motions to be filed N/A For disputes arising

w/in 100 days of during discovery, a

complaint (See Local certificate signed by

and Federal Rules for moving party that

set filing times). resolution was
attempted must be
attached to motion to
compel.

IDAHO After filing motion, Scheduling conference Motions disposed or Involuntary dismissal
attorney contacts held 120 days after decided within 60 sent after 180 days
courtroom deputy re: complaint filed, or days of hearing date of no activity.
oral hearing. The 60 days after lst or within 60 days Discovery motions
deputy, in defendant appears. after completion of considered only after
consultation with the Sched. Order issued 7 briefing if there is effort to resolve.
Court, will determine days after no oral argument. Clients required to
if an oral hearing is conference; trial approve continuances
required. If an oral date, motion & for trial.
hearing ie needed, dliscovery deadlines
the deputy will set at conference.
provide the moving Motion briefing
attorney with a date. deadlines: response
The moving attorney due 14 days after
will be responsible filing of motion;
for noticing all reply due 14 days
parties of record. after filing of

response. Failure to
file necessary docs.
in a timely manner
may be deemed a
waiver of the motion
or consent to sustain
such motion. The
matter is then
considered submitted
unless scheduled for
hearing by the Court.
$.D. ILL Oral argument only if Pretrial, scheduling Motions ruling issued Motions to dismiss,

Page 3

ordered by judicial

and discovery confs.

45 days after due

gtrike, for judgment,

App. A-4



PLAN PROVIBIONS RELATING TO PRETRIAL MOTIONS

DEADLINE FOR
COURT FILING

DEADLINE FOR
COURT DECISIONS

OTHER
INFORMATION

held w/in 30 days of
first defendant
appearance.
Opposition to motion
for summary judgment
to be served & flled
10 days from service
with answering brief
{see Fed. Rule 56).
For other motions,
adverse party has 10
days to file answer.

date of answering
brief, except where
oral argument is
ordered and the
ruling will be issued
within 45 days after
the hearing.

trial motions, etc.
shall be supported by
separate brief with
motion; failure is
grounds for denial.
No brief to be longer
than 20 pages without
special leave.

Judge to establish &
enforce deadlines for
filing of dispositive
motions. Deadlines
set at pretrial conf.
not to change without
good cause.

N/A

COURTS MOTION
HEARING DATES
officer; may allow
phone hearing upon
requeaest.

N.D. IND N/a

S.D. IND N/A

Page 4

Initial pretrial
conf. no more than
120 days afterx
complaint. All
counsel to prepare
case management plan.
Conf. and CM Plan to
set schedule for
filing & briefing of
motions. As an outer
limit, in complex
cases, scheduling
orders should set
summary judgment
motions to be filed
and briefed no less
than 90 days before
trial and in all
other cases, no less

High priority to
summary judgment
motions with trial in
60 days.

A4

App.



COURTS

PLAN PROVISIONB RELATING TO PRETRIAL MOTIONS

MOTION
HEARING DATES

DEADLINE FOR
COURT FILING

DEADLINE FOR
COURT DECISIONS

OTHER
INFORMATION

than 60 days before
trial.

KANSAS

N/A

20 days to respond to
motions to dismiss or
for summary judgment
and 10 days for
reply; 10 days for
other motions.

N/A

MASS

Motions may be
decided without oral
hearing. Judicial
officer may set
specific or general
guidelines for filing
motions. No motion
shall be filed unless
counsel certify that
they have conferred
and attempted to
resolve or narrow the
isaue. -

N/A

Rule on motions as
soon as practical.

Memos in support of
or in response not to
exceed 20 pages.

W.D. MICH

N/A

N/A

Upon motion, Court to
stay proceedings if
motion is without
decision for more
than 60 days.

N/A

MONTANA

Page 5

N/A

Case Management Plan
identifies issues for
pretrial resolution,
sets time frame for
pretrial motion
disposition, sets
deadline for pretrial
motion presentation.

Clerk advises Judge
of motions pending in
excess of 60 days;
judge has 30 days to
render decision or
issue status report
to Chief Judge.

Court approval for
memos in excess of 20
pages, (excluding
exhibita, table of
contents and cover).
Motion for Summary
Judgment should
specifically identify

App. A-4



PLAN PROVISIONS8 RELATING TO PRETRIAL MOTIONS

COURTS MOTION DEADLINE FOR DEADLINE FOR OTHER
HEARING DATES COURT FILING COURT DECISIONS INFORMATION
the facts the movant
believes are
uncontroverted. The
responge should
specifically identify
the facts
establishing a
genuine issue of
material fact. If
there is no genuine
issue of material
fact, the parties may
file a joint
stipulation of facts.
NJ No oral argument on Sched. Conf. within N/A Discovery motions
discovery motions 60 days of initial must be accompanied
except as permitted answer, unless by affidavit
by Maglistrate; oral deferred. Sched. certifying that the
argument in open order has dates of moving party has
court or by phone. filing dispositive conferred with
motions. Magistrate opposing party and
designates Track I attempted to resolve
{infrequent judge the issues.
intervention,
pretrial conf. W/in 1
year of answer), or
Track II (frequent,
status conferences on
regular basisa).
S.D. NY N/A N/A Motions not decided
w/in 60 days are on
gquarterly report to
all Court members.
E.D. NY Pretrial conf. Schedule discussed at Clerk to contact
include schedule of pre-trial conference. Chambers re: motions
The Court may convene pending over 6 months
Page 6

A-4

App.



PLAN PROVISIONS RELATING TO PRETRIAL MOTIONS

COURTS MOTION DEADLINE FOR DEADLINE FOR OTHER
HEARING DATES COURT FILING COURT DECISIONS INFORMATION
filing, motion a pre-motion and to repeat every 3
hearing dates. conference on monthe until decided.
dispositive motions.
N.D. OHIO Part or all of a day Memcs in opposition Judge may announcé Memoranda re:

shall be set aside at
least on a monthly
basis for civil
motions. Any party
may waive oral
argument on 3 days
notice. Unless
argument is waived,
the moving party and
all parties filing an
opposition shall
attend the hearing.
Oral argument may be
heard on any motion
by telephone

filed 10 days after
service; reply memo 5
days after.

preliminary ruling
prior to oral
argument and limit
argument to reasons
why the prelim ruling
is/is not correct.
Rule w/in 30 days for
non-dispositive, 60
days for dispositive.
Discovery suspended
during pendency.

dispositive motions
shall not exceed 10
pages for expedited
and admin. cases, 20
pages for standard
cases, 30 pages for
complex cases and 40
pages for masgs tort
cagses. Memoranda re:
all other motions
ghall not exceed 15
pages and shall have
a table of contents,
table of authorities,
brief statement of

conference. the issues to be
decided and a summary
of the argument
presented.
W.D. OKLAHOMA N/A Status/schedule conf. N/A
w/in 120 days of
complaint, establish
deadlines for all
subsequent events.
OREGON N/A Firm pretrial and N/A

Page 7

discovery deadlines
are established for
all cases immediately
at the time of
filing. Dispositive
motions will be
decided promptly.

App. A-4



COURTS

PLAN PROVISIONS RELATING TO PRETRIAL MOTIONS

MOTION
HEARING DATES

DEADLINE FOR
COURT FILING

DEADLINE FOR
COURT DECISIONS

OTHER
INFORMATION

E.D. PENN

Sched conf set within
30 to 60 days after
filing complaint;
parties to confer and
provide proposed case
management plan.

Dispositive motion
deadline set in
sched. order.

Dispositive motions
will be decided
promptly.

W.D. TENN

N/A

N/A

Any matter under
advisement for over 6
monthe will be
automatically flagged
and given priority
over all other civil
matters by the judge
to whom the case ie
assigned.

A page limit on
memoranda will be
imposed. Motions and
responses, except
Motions pursuant to
Rules 12(b)(6) and
56, must be
accompanied by a
proposed order.

S8.D. TEX

N/A

Within 140 days after
complaint, a pretrial
conf and scheduling
order done.

N/A

E.D. TEX

N/A

Mgmt. conference
within 120 days after
issues joined;
establish deadlines
for filing motions.

Motions determined
w/in 30 days after
response (non-disp.);
w/in 60 days for
dispositive motions,

Leave of court to
file motion except
injunctive relief,
dismissal, summary
judgment, judgment on
pleadings, default,
class cert, remand,
change of venue.
Motions not to exceed
8 pages.

UTAH

Initial status and
sched conf. held.

Motion target dates
get at ached conf.

N/A

Page 8

App. A-4



COURTS

PLAN PROVISIONS RELATING TO PRETRIAL MOTIONS

MOTION DEADLINE FOR DEADLINE FOR OTHER
HEARING DATES COURT FILING COURT DECISIONS INFORMATION

VIRGIN N/A Opposition to motion N/a
ISLANDS for summary judgment

due w/in 20 days

after filing. 1In the

absence of timely

response, the court

may render

appropriate judgment

on the merits.

E.D. VA N/A Court rules promptly
on pretrial motions,
from bench or within
days of hearing.

N.D. Wva N/A N/A Motions to dismiss,
for summary judgment,
or discovery not
ruled within 30 days,
discovery period
tolled, to resume
when court rules.

S.D. Wva Hearings or oral Once issues are

Page 9

arguments set at
Court‘s discretion;
otherwise, ruled
without hearing.

joined, the Court
shall enter a Time
Frame Order
establishing the
dates for completion
of pre-trial matters.
Opposition to motions
filed w/in 14 days of
gervice; replies w/in
7 days of service.
aAll dispositive
motions unsupported
by memoranda will be
denied w/o prejudice.

Priority to Motions
to Dismiss. Non-disp.
motions referred to
Magistrate; other
dispositive motions
may be referred.

App. A-4



PLAN PROVIBIONS RELATING TO PRETRIAL MOTIONS

COURTS MOTION DEADLINE FOR DEADLINE FOR OTHER
HEARING DATES COURT FILING COURT DECISIONS INFORMATION
E.D. WISC Oral argument may be Court may require N/A Principal briefs not
scheduled at the prelim pretrial conf. to exceed 30 pages;
discretion of the Opposition to summary reply briefs not to
judicial officer. judgment due w/in 30 exceed 15 pages.
days; reply due in 15
days. For other
motions, answer in 21
days, reply in 14.
W.D., WISC N/A Pretrial conference N/A In discovery
set shortly after disputes, moving
filing; order to party must certify
include sched for good faith attempts
dispositive motions. to resolve.
WYOMING Magistrate conducts N/A Rule on Dispositive Prior to hearing on

pretrial conf; trial
judge determines
trial date and dates
for hearings on
dispositive motions.
Non-disp. referred to
Magistrate to hear.

motions at oral

hearing; taken under
advisenent only when
complex issues exist.

dispositive motions,
counsel shall provide
the Court w/proposed
findings of fact and
conclusions of law
and proposed orders.

Page 10
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District

DISCLOSURE ~-~ WITNESSES AND DOCUMENTS

Documents and Other
Tangible Things

Bxpert Witnesses

Other Witnesses

E.D. Arkansas

E.D. California

8.D. California

D. Delaware

§.D. Florida

N.D. Georgia

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

{In personal injury, medical
malpractice, employment
discrimination and civil RICO
only) "A general description
of documents in the
possession, custody or control
of the party which are
reasonably likely to bear
significantly on the claims or
defenses asserted."

No additional requirements
adopted.

Mandatory interrogatories
developed by the court to be
answered by each party.

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

{In personal injury, medical
malpractice, employment
discrimination and civil RICO)
"An identification of all
expert witnesses presently
retained by the party or whom
the party expects to retain,
together with the dates of any
written opinions proposed by
the experts,"

No additional requirements
adopted.

No additional requirements
adopted.

-1 -

No additional requirements
adopted.,

No additional requirementes
adopted.

No additional requirementa
adopted.

*The names, addresses and
telephone numbers of all
persons interviewed in
connection with the
litigation; the names,
addresses and telephone
numbers of each person who
conducted any interview.,"

No additional requirements
adopted.

No additional regquirements
adopted.

App. B~l



District

DISCLOSURE -- WITNESSES AND DOCUMENTS

Documents and Other
Tangible Things

Expert wWitnesses

Other Witnesses

D. Idaho

8‘0.

Illinois

"Copy of, or a description by
category and location of
relevant medical records,
reports, photographs, accident
reports or other potential
trial exhibits known by the
party to be used at trial.”

"A general description
including location of all
documents, data, compilations
and tangible things in the
possession, custody or control
of that party that are likely
to bear significantly on the
claims and defenses."

"The disclosure of expert
testimony shall be in the form
of a written report prepared
and signed by the witness
which will include: (i) a
complete statement of all
opinions to be expressed and
the basis and reasons thereof;
{ii) the data or other
information relied upon in
forming such opinionsjy (iii)
any exhibits to be used as a
summary of or support for such
opinions; (iv) the
qualifications of the witness;
and (v) a listing of any other
cases in which the witness has
testified as an expert at
trial or in deposition within
the preceding four years."

No additional requirements
adopted.

*A list of the persons, and
their addreasses and telephone
numbers, who have knowledge
that significantly bears on
any claim or defense contained
in the pleadings."” "A list of
the witneases then known to be
called at trial."

App. B-1

"The name and last known
address of each person
reasonably likely to have
information that bears
significantly on the claims
and defenses, ldentifying the
subjects of the information."



Diastrict

DISCLOSURE —~- WITNESSES AND DOCUMENTS

Documents and Other
Tangible Things

Expert Witnesses

Other Witnesses

N.D. Indiana

$.D. Indiana

D. Kansas

D. Mass.

W.D. Michigan

(Judge Miller): "The
production, or description by
category and locaiton, of all
documents or tangible things
that bear significantly upon
any claim, defense, or
entitlement to releif.”

No additional requirements
adopted.

No additional requirements
adopted.

"A description, including the
location, of all documents
that reasonably are likely to
bear substantially on any of
the claims or defenses in fhe
action., By agreement, copies
of documents may be submitted
in lieu of a description.”

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

No additional reguirements
adopted.

"Any report of any expert who
may be called at trial.”

No additional requirements
adopted.

No additional fequirementa
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirementas
adopted.

No additional requirements
adopted.

B~1
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District

DISCLOSURE -~ WITNESSES AND DOCUMENTS

Documents and Other
Tangible Things

Expert Witnesses

other Witnesses

D. Montana

D. New Jersey

E.D. New York

S.D. New York

"A description including the

location and custodian of any
tangible evidence or relevant
documents that are reasonably
likely to bear on the claims

or defenges."

No additional requirements
adopted.

"A general description of all
documents, in the custody and
control of the parties bearing
significantly on claims and
defenses. ([Also] documents
relied on by the parties in
preparing the pleadings or
documents that are expected to
be used to support
allegations."”

{In expedited cases only):
"Defined categories of
relevant documents will be
produced.” As set forth in
the Southern District of New
York Advisory Group Report, "a
plaintiff must serve on all
defendants leglble copies of
all documents that (i) support

No additional requiremente
adopted.

No additional requirements
adopted.,

No additional requirements
adopted.

No additional requirements
adopted.

-4 -

No additional requirements
adopted.

No additional reguirements
adopted.

No additional reguirements
adopted.

No additional requirements
adopted.

App. B-1



Pistrict

DISCLOSURE -- WITNESSES AND DOCUMENTS

Documente and Other
Tangible Things

Expert Witnesses

Other Witnesses

N.D.

W»Do

Ohio

Oklahoma

the material averments of the
complaint and (ii) contradict
or otherwise make less
probable the material
avermentes of the complaint.”

Defendants must serve the same

documents regarding the
answer. "In lieu of serving
copies of the documents,
either party may serve a list
of and make available for
copying, if asked, the
documents required to be
disclosed with sufficient
identifying information as to
the nature and content of the
documents."

No additional requirements
adopted.

"A general description,
including the location of all
books, documetna, data,
compilations, and tangible
thinge in the possession,
custody or control of the
party that are likely to bear

significantly on any claim or

defense."

No additional requirements
adopted.

“The ldentity of any expert
witness whom the party intends
to call, together with the
expert‘s qualifications, a
statement of the substance of
the expert‘s expected
testimony and a summary of the
grounds for the expert’s
opinion.”

- 5 -

No additional requirements
adopted.

No additional requirements
adopted.

B-1
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DISCLOSURE —- WITNESSES AND DOCUMENTS

District Documents and Other Expert Witnesses Other Witnesses
Tangible Things
D. Oregon No additional requirements No additional requirements No additional requirements
adopted. adopted. adopted.
E.D. Pa. (See 8.D. Illinois) (See S.D. Illinois) (See S.D., Illinois)

E.D. Texas

5.D. Texas

D. Utah

D. Vvirgin Islands

"Copy of, or description by
category and location, all
documetns, data compilations,
and tangible things in the
possession, custody, or
control of the party that are
likely to bear significantly
on any claim or defense."

No additional faquirements
adopted.

No additional requirements
adopted.

"A general description,
including locaiton, of all
documents, data, compilations,

No additional requirements
adopted.

No additional requirements
adopted.

No additional reguirements
adopted.

No additional requirements
adopted.

"The name and, if known, the
address and telephone number
of each person likely to have
information that bears
significantly on any claim or
defense, identifying the
subjects of the information,
and a brief, bare summary of
the substance of the
information known by the
person.”

No additional requiremente
adopted.

No additional requirements
adopted.

(See 8.D. Illinois)



District

DISCLOSURE -~ WITNESSES AND DOCUMENTS

Documents and Other
Tangible Things

Expert Witnesses

Other Witnesses

E.D. Virginia

N.D. West Virginia

the existence and contents of
medical records, claims, and
tangible things in the
possession, custody or control
of that party that are likely
to bear significantly on the
claims and defenses.”

No additional reguirements
adopted.

{See E.D. Texas)

No additional requirements
adopted.

"Thies disclosure shall be in
the form of a written report
prepared and signed by the
witness which includes a
complete statement of all
opinions to be expressed and
the basis and reasons
therefor; the data or other
information relied upon in
forming such opinions; any
exhibits to be used as a

summary of or suppeort for such

opinions; the qualifications
of the witness; and a listing
of any other cases in which
the witness has testifled as
an expsert at trial or in
deposition within the
preceding four years.”

"Unless the court designates a

different time, these

No additional requirements
adopted.

*The name and, Lif known, the
address and telephone number
of each individual reasonably
likxely to have information
that bears significantly on
any claim or defense,
identifying the subjects of
the information.”

App. B-1



District

DISCLOSURE -~ WITNESSES AND DOCUMENTS

Docunents and Other
Tangible Things

Expert Witnesses

other Witnesses

§.D. West Virginia

E.D. Wisconsin

W.D. Wisconsin

D. Wyoming

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

"Copies of contracts in
dispute: medical reports and
laboratory tests; a copy, of
description by category and
location of all documents,
data compilations, and
tangible items in the
possession, custody, or
control of the party that are
likely to bear significantly
on any claim or defense."

disclosures shall be made (1)
by plaintiff within 150 days
after the service of an answer
to ite complaint, and (ii) by
a defendant within 45 days
after disclosure by the
plaintiff.”

No additional requirements
adopted.

No additional reguirements
adopted.

No additional regquirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

B-1
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No additional requirements
adopted.

"List of fact witnesses with a
summary of thelr expected
testimony."



District

DISCLOSURE ~-~ DAMAGES, INSURANCE, AND TIMING

Claims and Damage Theories

Insurance Agreements

Timing of Disclosure

D. Alaska

E.D. Arkansas

E.D. California

N.D. California

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

"A computation of any category
of damages claimed by the
dieclosing party, making
available for inspection and
copying as under Rule 34 the
documents or other evidentiary
material on which such
computation is based,
including materials bearing on
the nature and extent of
injuries suffered.

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

"For inspection and copying as
under Rule 34 any insurance
agreement under which any
pergon carrying on an
insurance business may be
liable to satisfy part or all
of a judgment which may be
entered in the action or to
indemnify or reimburse for
payments made to satisfy the
judgment. "

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

"Unless the court otherwise
directs or the parties
otherwise stipulate with the
court‘s approval, these
disclosures shall be made (1)
by a plaintiff within 30 days
after service of an answer to
its complaint; (ii) by a
defendant within 30 daye after
serving its answer to the
complaint; and in any event,
(1ii) by any party that has
appeared in the case within 30
days after receiving from
another party a written demand
for accelerated disclosure
accompanied by the demanding
party’s disclosures."

App. B-2



District

DISCLOSURE ~~ DAMAGES, INSURANCR, AND TIMING

Claims and Damage Theories

Insurance Agreements

Timing of Disclosure

5.D. California

D. Delaware

8.D. Florida

N.D. Georgia

D. Idaho

5.D. Illinois

No additional
adopted.

No additiocnal
adopted,

No additional
adopted.

No additional
adopted.

No additional
adopted.

requirements

requirements

requirements

requirements

requirements

No additional reguirements

No additional requirements
adopted.

"A brief description of any
insurance coverage applicable
to the litigation."

No additional requirements
adopted.

No additional requirements
adopted.

"Any ingsurance agreement under
which any person carrying on
an insurance business may be
liable to satisfy part or all
of a judgment which may be
entered in the action or to
indemnify or reimburse for
payments made to satisfy the
Judgment. "

"The existence and contents of

No additional reguirements
adopted.

"Party must provide disclosure
with its initial pleading."

No additional requirements
adopted.

No additional requirements
adopted.

App. B-2

"The plaintiff, within 30 days
after service of the
complaint, and the defendant,
within 30 days after service
of the answer."

*By each plaintiff within



District

DISCLOSURE -~ DAMAGES, INSURANCE, AND TIMING

Claims and Damage Theories

Insurance Agreements

Timing of Dlsclosure

N.D.

S.D.

Indiana

Indiana

adopted.

{(Judge Miller): "A
computation of any category of
damages claimed by tha
disclosing party, making
available for inspection and
copying any evidentiary
materlal on which the claim is
based. ™

No additional requirements
adopted.

any insurance agreement under
which any person or entity
carrying on an insurance
business may be liable to
satisfy part or all of the
judgment that may be entered
in the action, or indemnify or
reimburse for payments made to
satisfy the judgment, making
available such agreement for
inspection and copy."

{(Judge Miller): "The
production of all potentially
pertinent contracts for
insurance.”

No additional requirements
adopted.

twenty days after a defendant
enters an appearance, by each
defendant within twenty days
of entering an appearance;
and, in any event by any party
that has appeared in the case
within twenty days after
receiving from another party a
demand for early disclosure
accompanied by the demanding
party’s disclosures."”

{(Judge Miller): Judge
Miller‘’s order will require
disclosure of the required
documents or lists, "in
writing, to the extent then
known, before the date
originally scheduled for the
initial pretrial conference to
be held under FRCP 16(b)."

The court adopts no
presumptive deadlines, instead
the court will tailor
deadlines to a given case’'s
needs."

No additional requirements
adopted.
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District

DISCLOSURE -~ DAMRGES, INSURANCE, AND TIMING

Claims and Damage Theorlies

Insurance Agreements

Timing of Disclosure

D.

D.

Kansas

Massachusetts

W.D. Michigan

D.

Montana

No additional requirements
adopted.

No additional requirements
adopted.

No additional reguirements
adopted.

"(i) The factual basis of
every claim or defense
advanced by the disclosing
party. In the event of
multiple claims or defenses,
the factual basis for each
claim or defense; (ii) the
legal theory upon which each
claim or defenee is based
including, where necessary for

No additional requirements
adopted.

"Any insurance agreement under
which any person carrying on
an insurance business may be
liable to satisfy part or all
of a judgment that may be
entered in the action or to
indemnify or reimburse for
payments made to satisfy the
judgment.” "Any report by an
insurance agent or
investigator not protected by
Federal Rule 26(b)(3)."

No additional requirements
adopted.

"The subetance of any
insurance agreement that may
cover any resulting judgment.”

No additional requirements
adopted.

"Before any party may initiate
any discovery.® 1In the case
of removal or transfer, where
discovery has already
commenced, disclosure shall be
made "within twenty (20) daye
of the removal or transfer."”

B-2
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No additional requirements
adopted.

"Without awaiting a discovery
request; not later than
fifteen (15) days in advance
of the preliminary pretrial
conference."



District

DISCILOSURE -~ DAMAGES, INSURANCE, AND TIMING

Claims and Damage Theories

Insurance Agreements

Timing of Disclosure

D. New Jersey

E.D.

New York

a reasonable understanding of
the claim or defense,
citations of pertinent legal
or case authorities, (iii) a
computation of any damages
claimed."

No additional reguirements
adopted.

No additional reguirements
adopted.

No additional requirements
adopted.

"The content of any insurance
agreement.”

No additional reguirements
adopted.

"Unless the court otherwise
directs or the parties
otherwise stipulate with the
court‘s approval, these
disclosures shall be made (i)
by a plaintiff within 30 days
after service of an answer to
its complaint; (ii) by a

defendant within 30 days after

serving its answer to the
complaint; and, in any event,
(iii) by any party that has

appeared in the case within 30

days after receiving from

another party a written demand

for accelerated disclosure
accompanied by the demanding
party’s disclosures.*
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District

DISCLOSURE -- DAMAGES, INSURANCE, AND TIMING

Claims and Damage Theories

InBurance Agreements

Timing of Disclosure

8.D. New York

N.D. Ohilo

W.D. Oklahoma

D. Oregon

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

No additional regquirements
adopted.

No additional requirements
adopted.

"The existence and content of
any insurance agreement under
which any person or entity
carrying on an insurance
business may be liable to
patisfy part or all of a
judgment which may be entered
in the action or to indemnify
or reimburse for payments made
to satisfy the judgment.”

No additional requirements
adopted.

*within 21 days of a filing a
complaint, a plaintiff must
serve on all defendants [the
required documents or a list])
« o o« Within 21 days of
filing an answer, defendants
must serve on all plaintiffs
[the required documents or a
list}."

No additional requirements
adopted.

“prior to the
status/scheduling conference,
which shall be held within 120
days from the filing of the
complaint, each party shall,
without awaiting a discovery
request disclose., . ."

No additional requirements
adopted.

B-2
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District

DISCLOSURE -~— DAMAGES, INSURANCE, AND TIMING

Claims and Damage Theories

Insurance Agreements

Timing of Disclosure

E.D. Pennsylvania

W.D.

EODO

Tennessee

Texas

No additional reguirements
adopted.

Requirements set by
Preliminary Pre-Trial Order.

*A computation of any category
of damages claimed by the
disclosing party, making
available for inspection and
copying as under Rule 34, the
documents or other evidentiary
material on which such
computation is based,
including materials bearing on
the nature and extent of
injuries suffered.”

"The existence and contents of
any insurance agreement under
which any person or entity
carrying on an insurance
business may be liable to
satisfy part or all of the
judgment that may be entered
in the action, or indemnify or
reimburse for payments made to
satisfy the judgment, making
available such agreement for
inspection and copying as
under local Civil Rule 24."

Requirements set by
Preliminary Pre-Trial Order.

"For inspection and copying as
under Rule 34, any insurance
agreement under which any
person carrying on an
insurance bueiness may be
liable to satisfy part or all
of a judgment which may be
entered in the action or to
indemnify or reimburse for
payments made to satisfy the
judgment.”

"Unleas the court otherwise
directs, these disclosures
shall be made (i) by each
plaintiff within 30 days after
service of an answer to its
complaint; (ii) by each
defendant within 30 days after
serving its answer to the
complaint; and, in any event,
(11i) by any party that has
appeared in the case within 30
days after receiving from
another party a written demand
for early disclosure
accompanied by the demanding
party’'s disclosures.”

Requirements set by
Preliminary Pre-Trial Order.

By a plaintiff within 30 days
after service of an answer to
its complaint or removal of
the action from state court,
whichever occurs last; by a
defendant within 30 days after
serving ite answer to the
complaint or removal of the
action from state court,
whichever occurs last; in any
event by any party that has



DISCLOSURE -~ DAMAGES, INSURANCE, AND TIMING

Digtrict Claims and Damage Theories Insurance Agreements Timing of Disclosure

appeared in the case within 30
days after receiving from
another party a written demand
for accelerated disclosure
accompanied by the demanding
party’‘s disclosures.”

8.D. Texas No additional requirements No additional requirements No additional requirements
adopted. adopted. adopted.,

D. Utah No additional requirements No additional requirements No additional requirements
adopted. adopted. adopted.

D. Virgin Islands No additional requirements "The existence and contents of (See E.D. Pennsylvania)
adopted. any insurance agreement under

App. B-2

which any person or entity
carrying on an insurance
business may be liable to
satisfy part or all of the
Judgment that may be entered
in the action, or indemnify or
reimburse for payment made to
patliefy the judgment, making
avallable such agreement for
inspection and copying, as
well as reports or documents
bearing on reservation of

- rights or denial of coverage.”



District

DISCLOSURE w~

Claimas and Damage Theories

DAMAGES, INSURANCE, AND TIMING

Inaurance Agreements

Timing of Disclosure

E.D. Virginis

N.D. West Virginia

No additional requirements
adopted.

(See E.D. Texas)

No additional requirements
adopted.

{(S5ee E.D., Texas)

No additional requirements
adopted.

"Unless the court otherwise
directs or the parties
otherwise stipulate with the
court’s approval, these
disclosures shall be made (i)
by a plaintiff within 30 days
after service of an answer to
its complaint; (ii) by a
defendant within 30 days after
serving its answer to the
complaint; and, in the event,
{1ii) by any party that has
appeared in the case within 30
days after receiving from
another party a written demand
for accelerated disclosure
accompanied by the demanding
party‘s disclosures.®” Unless
the court designates a
different time, the disclosure
of expert testimony "shall be
made (i) by plaintiff within
150 days after the service of
an answer to its complaint,
and (ii) by a defendant within
45 days after disclosure by
the plaintiff."

App. B-2



Dlistrict

DISCLOSURE -~ DAMAGES, INSURANCE, AND TIMING

Claims and Damage Theories

Insurance Agreeaments

Timing of Disclosure

8.D. West Virginia

E.D. Wiaconein

w.D. Wisconsin

D. Wyoming

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

(See E.D. Texas)

No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

{See E.D. Texas)
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No additional requirements
adopted.

No additional requirements
adopted.

No additional requirements
adopted.

{See E.D. Texas)
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CHART 1

DISCOVERY ITS - A DISTRICT LANS'
Requests for
Interrogatories/ Admissions/ Depositions/ Depositions/  Standardized Discovery

Numerical Limits Numerical Limits Numerical Limits  Duration Limits Cut-Off Dates

1. D. Alaska? N N N N N ﬂ
2. E.D. Arkansas N N N N N I
3. E.D. California N N N N N
“ 4. N.D. California’ N N N N N
" 5. S.D. California® N N N N N
6. D. Delaware’ N N N N N
| 7. s.D. Florida’ N N N N Y " 7
8. N.D. Georgia’ N N N N Y 4
a
9. D. Idaho 40 N N N N =
10. S.D. Illinois® N N N N N
11. N.D. Indiana’ N N N N N
f!l’. S.D. Indiana® N N N N N
“ 13. D. Kansas® N N N N N
14. D. Massachusetts®* 30 28 5 N N
15. W.D. Michigan N N N N N
16. D. Montana 50 N N N N




I v ITS - A DISTRICT TP
Requests for
Interrogatories/ Admissions/ Depositions/ Depositions/ Standardized Discovery
Numerical Limits Numerical Limits Numerical Limits  Duration Limits Cut-Off Dates

“ 17. D. New Jersey N - N N N N j
u 18. E.D. New York 15 N 10 N N
| 19. 5.D. New vork* N N N N N
{ 20. N.D. Ohio’ Y N Y N Y
[’.l. W.D. Oklahoma® N N N N N ﬂ

22. D. Oregon® N N N N N u
n 23. E.D. Pennsylvania N N N N N

24. E.D. Tennessee?? N N N N N
H 25. W.D. Tennessee®? N N N N N
H 26. E.D. Texas® Y Y Y Y N
“ 27. S.D. Texas® N N N N N
| 2. D. Utar N N N N N
“ 29. D. Virgin Islands® Not Available Not Available Not Available Not Available Not Available
[ 30. E.D. Virginia® N N N N N |
n 31. N.D. West Virginia® N _ N N N Y E

B~3
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D Y - DISTRICT T

Requests for
Interrogatories/ _ Admissions/ Depositions/ Depositions/ Standardized Discovery
Numerical Limits ©  Numerical Limits Numerical Limits  Duration Limits ~ Cut-Off Dates
32. S$.D. West Virginia® N N N N N
33. E.D. Wisconsin® Y N N Y N
34. W.D. Wisconsin N N N N N
. D. Wyoming® N N N N N

1. This chart does not include discovery limits that would be set on a case-by-case basis, perhaps through a mandatory
pretrial conference.

2. The local rules were being revised at the time the Plan was adopted.

3. There are existing discovery limits that would remain in place. See Chart 111,
4, The court states, however, that these limits are intended only as guidelines.
S. This is a limit on requests for production, not requests for admissions,

6. The court accepts the need for limited discovery'in expedited cases and for unspecified, generally applicable
guidelines for interrogatories and depositions.

7. The Plan establishes 5 management tracks: Expedited (15 interrogatories, 1 fact witness deposition, 100-day discovery cut-off period); standard (35
interrogatories, 3 fact witness depositions, 200-day discovery cut-off period); complex (discovery limits set on case-by-case basis); administrative (no
discovery without prior leave of coust); and mass torts (discovery limits set on case-by-case basis).

8. The exact limits applicable to a case are dependent on the management track of the case.

9. The court forwarded the advisory group's recommended discovery limits to its Standing Committee on rule revisions for
consideration.
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CHART I

DISCOVERY LIMITS - CIRA ADVISORY GROUP REPORTS'

Interrogatories/

Numerical Limits  Numerical Limits Numerical Limits  Duration Limits

—
-

E.D. Arkansas

Requests for
Admissions/

Depositions/

Depositions/

Standardized Discovery

Cut-Off Dates

E.D. California

X

N.D. California?

S.D. California®

D. Delaware?

S.D. Florida?

N.D. Georgia®

D. daho

WIS NN s =

S.D. Hinois?

App. B-4

S

N.D. Indiana

. S.D. Indiana’

~

. D. Kansas?

ol

. D. Massachuselts?

=

. W.D. Michigan

z|lz|z|z|2|z(8|z|z|z|2z|Zz|2 |2

@

. D. Montana

A
=]

5

Z

22|12 |12 |Z2|2|2|2|2|2|Z2(Z2|Z2|Z|Z{Z

2|2 |2 |2 2|2 |Z2|Z2|Z2|Z2|Z2|2|Z|Z2|Z|Z

zlzizlziziziZziZziZIZIZIZIZIZ|2Z |2

Z2|Z2|2|Z2|2|Z2|Z2|2 |2 |2 |Z2|Z2|2|2|2|Z

D. New lersey




MSWMMWBM

Requests for
Intervogatories/ Admissions/ Depositions/ Depositions/ Standardized Discovery
Numerical Limits Numerical Limits Numerical Limits  Duration Limils Cut-Off Dates
17. E.D. New York 15 ] N 10 ) N N
18. S.D. New York® N N N N N
19. N.D. Ohio* Y N Y N Y
20. W.D. Oklahoma? N N N N N
21. D. Oregon? N N N N N
22. E.D. Pennsylvania N N N N N
23. W.D. Tennessee? N N N N N
24. E.D. Texas Not Available Not Available Not Available Not Available Not Available
25. S.D. Texas? N’ N N N N
26. D. Utah 15 25 N Y N
27. D. Virgin Islands? N N N Y N
28. E.D. Virginia? N N N N N
29. N N N N Y

N.D. West Virginia
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DISCOVERY LIMITS - CIRA ADYISORY GROUP REPORTS

Requests for
Interrogatories/ Admissions/ Depositions/ Depositions/ Standardized Discovery
Numerical Limits Numerical Limits Numerical Limits PDuration Limits Cut-OIf Dates

. §.D. West Virginia
31. E.D. Wisconsin?
32. W.D. Wisconsin

Z21Z2|2Z2|Z
Z|Z|=|Z

Z|Z (= |Z
ZiZ2|Z2|Z
2|1Z2|2 |2

. D. Wyoming?

M

1. This chart does not include discovery limits that would be set on a case-by-case basis, perhaps through a mandatory pretrial
conference.

2. There are existing discovery limits that would remain in place. See Chart Ili.
3. ‘The advisory group recommends unspecified limits on discovery in expedited cases.

4. The exact limits depend on the case management track applicable to a particular case.
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DISCOYERY LIMITS - EXISTING LOCAL RULES'

Interrogatories/

Requests for
Admissions/

Depositions/

Depositions/

Standardized Discovery
Numerical Limits  Numerical Limils Numerical Limits  Duration Limits  Cut-OIf Dates

1. N.D. Alabama N N N N N
2. S.D. Alabama N N N N N
3. M.D. Alabama N N N N N
4. D. Alaska 20 N N N N
5. D. Arizona N N N N N
6. E.D. Arkansas N N N N N
7. W.D. Arkansas N N N N N
8. C.D. Califomia 30 N N N N
9. N.D. California 3 N N N N
10. S.D. California 25 25 N N N
11. E.D. California N N N N N
12. D. Colorado N N N N N
13. D. Connecticut 30 N N N N
14. D. Delaware 50 25 N N N
| I15. D. District of Columbia N N N N N
I 16. S.D. Florida 40 N N N N

N st

P
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DISCOVERY LIMITS - EXISTING LOCAL RULES

Interrogatories/

Numerical Limits  Numerical Limits Numerical Limits Duration Limits = Cut-Off Dates

Requests for
Admisslons/

Depositions/

Depositions/

Standardized Discovery

S T
App. B-5

17. N.D. Florida 50 N N N N
18. M.D. Florida 50 N N N N
19. M.D. Georgia N N N N N
20. N.D. Georgia 40 N N Y Y l
21. S.D. Georgia 25 N N N Y
22. D. Guam 3o 30 N N N
23. D. Hawaii k[ N N N N
24. D. ldaho N N N N N
25. C.D. lllinois 20 N N N N
26. N.D. llinois N N N N N
27. S.D. llinois 20 N N N N
28. N.D. Indiana 30 30 N N N
29. S.D. Indiana 30 30 N N N
30. N.D. lowa 30 N N N N
31. S.D. lowa 30 N N N N
32. D. Kansas 30 N N N Y
I 33. E.D. Kentucky 30 30 N N N




DISCOVERY LIMITS - EXISTING LOCAL RULES

Intervogatories/

Numerical Limits ~ Numerical Limits Numerical Limits  Duration Limits ~ Cut-Off Dates

Requests for
Admissions/

Depasitions/

Depositions/  Standardized Discovery

l 34. W.D. Kentucky 30 30 N N N l
35. B.D. Louisiana 25 N N N N
| 36. M.D. Louisiana 25 N N N N l
37. W.D. Louisiana 25 N N N N I
38. D. Maine N N N N N
39. D. Maryland 30 30’ N N N
40. D. Massachusetts 30 N N N N
41. B.D. Michigan N N N N N
42. W.D. Michigan N N N N N
43. D. Minnesota -50 N N N N
44. N.D. Mississippi 30 N N N Y
45. S.D. Mississippi 30 N N N Y
46. W.D. Missouri 30 N N N N
47. E.D. Missouri 20 N N N N
48. D. Montana N N N N N I
49. D. Nebraska 50 N N N N |
I 50. D. Nevada 40 N v . N Y

App. B-5



Requests for
Interrogatories/ Admisslons/ Depeositions/ Depositions/ Standardized Discovery
Numerical Limits  Numerical Limits Numerical Limits  Duration Limits  Cut-O(f Dates
51. D. New Hampshire N B N N N N
52. D. New Jersey N N N N N i
53. D. New Mexico 50 N N N N 7
54. S$.D. New York N N N N N
55. E.D. New York N N N N N
56. W.D. New York N N N N N
57. N.D. New York N N N N N
58. M.D. North Carolina 50 N N N N
59. W.D. North Carolina N N N N Y
60. E.D. North Carolina N N N N N
61. D. North Carolina N N N N Y i
62. D. North Mariana Islands 30 N N N N
63. S.D. Ohio 40 40 N N N
64. N.D. Ohio N N N N N
l 65. W.D. Oklahoma 3o 30 N N N
| 66. E.D. Okiahoma 30 N N N N

App. B-5



DISCOVERY LIMITS - EXISTING LOCAL RULES

Interrogatories/

Requests for
Admissions/

Depositions/

Depositions/

Standardized Discovery

Numerical Limits  Numerical Limits Nuwmerical Limits Duoration Limits  Cut-Off Dates

67. N.D. Oklahoma 30 3o N N N I
68. D. Oregon 20 N N N N |
69. E.D. Pennsylvania N N N N N
70. M.D. Pennsylvania 40 40 N N Y
71. W.D. Pennsylvania N N N N Y
72. D. Puerto Rico N N N N Y?
73. D. Rhode Island N N N N N
74. D. South Carolina 50 20 N N N
75. D. South Dakota N N N N N
76. E.D. Tennessee 3o N N N N
77. M.D. Tennessee 30 N N N Y
78. W.D. Tennessee 30 N N N N
79. 8.D. Texas 30 N N N N
80. W.D Texas 20 10 N N N
81. N.D. Texas N N N N N
82. E.D. Texas N N N N N
83. D. Uuah N N N N N

| N, W e S SRR SRR S SENR S R, W N W————
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Depositions/

Depositions/ Standardized Discovery

D. Vermont N N N N
85. D. Virgin Islands 25 N N N N
86. E.D. Virginia 30 N 5 N N
87. W.D. Virginia N N N N N
88. E.D. Washington 30 15 N N N
89. W.D. Washinglon 35 N N N Y
90. N.D. West Virginia 40 40 N N Y l
91. S.D. West Virginia 40 N N N N l
92. E.D. Wisconsin 35 N N N N l
93. W.D. Wisconsin N N N N N l
D. Wyoming 50 N N N N

I.  The existing local rules summary generally does not reflect any changes to local rules implemented by the CIRA plans.

2. This limit applics only to the plaintiff and within 20 days of scrving a complaint.

3 This limit is on requests for production, not requests for admission.

4.  This limit applies only prior to the filing of a responsive pleading.

5.  The local rules are ambiguous as to this limit.
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District of Massachusetts

At every conference conducted
under these rules, the judicial
officer shall inquire as to the
parties conducting settlement
negotiations, explore means of
facilitating those negotiations,
and of fer whatever assistance
that may be appropriate in the
circumstances. Assistance may
include a reference of the

case to another judicial officer
for settiement purposes. When-
ever 3 settiement conference

is held, a representative of
each party who has settlement
authority shall attend or be
available by telephons.

44V«

SETTLEMENT CONFERENCE

fastern District of New York

court establish a presumption that a
settlement conference, hosted by
judge or magistrate, will be held in
every case except those in which it
appears to the judicial officer to be
unwarranted.

Northern Uistrict of California  Eastern District of Virginia
The Advisory Group recommends that the We have concluded that substantial

No recommendation.
unnecessary cost and delay can be
elininated by the use of judge
supervised settlement conferences.

In order to achieve maximm benefits
and encourags the necessary investment
of judicial resources in this ADR
procedure, we believe it is essential
that credit be given under FIC
statistics for judicial work in
conducting settlemant conferences.

The ADR committes plans to work with
the Judicial Liaison Committes

towards this goal.

App. C-1



Southern District of Califoraia

At the Case Management Conference, the
Judicial Officer will set a date for

H Hondator¥ Settlement Conference,
unless it ig determined that such a
conferance should be excused.

1f at any time prior to the Mandatory
Settlement Conference, a particular
case is determined ready for settle-
ment by » Judicial Officer, it may be
calendared for a settlement conference
even over the objection of one or more
partiss or their

counsel. In this regard:

&, The Judicial Officer handlin
settlement will be disqualified

trying the case unless there is

agreement by the parties to walve i
restriction;

from

b. The Judicial Officer handling -
settiement may receive communications
mera from each party and tg
counsel, and shall maintain such in

confidence unless there is a
stipulation to the contrary;

¢. Each party will gend 2 represen-
tative to the settiement conference
with full authority to enter into an
agreement to settle the case unless
good cause is shown walving this
requirement;

d. The Judicial Officer handling
settlement should schedule as many
follow up settlement conferences as
the Judictal Officer finds
appropriate in Yight of the
complexity of the matter or other
factors.

AN4% e

SETTLEMENT CONFERENCE

Northera Qistricl of West Virginia

{The Court has ordered that) in all
civil cases in which discovery i3
completed, except for Type I civil
cases, and those cases sxempted
gursuant to provisions hareof, will
¢ referred to a Settiement Week
Conference. Settlement Week
Conferences shall be conducted at
regular intervals and not less than
three times in 2 calendar year.

A case will be exempted from Settle-
ment Week Conferences if the parties,
with the consent of the court,

axrood to some other form of

[ADR] such as arbitration,

susmary jury trial, sini-trial, or
mediation with a magistrate judge or
settiement judge.
exempt If the court finds there would
be no beneficial purposes served by
requiring the case to be submitted to
8 Settlement Week Conference.

Settiement Veek Conferences shall be
conducted pursuant to rules and
procedures developed for Settiement
Weeks currently used in this district.

A case will also be

Southern District of West Virginia
Lead trial counsel shall attend the

rn Distri f California

All judges within the Eastern District

fina) settlement conference. All offer to conduct settlement conferences

parties or their representatives for the litigants. In addition to the

authorized to settle the case shall district %udges. magistrate judges are

attend the final settlement conference also available and willing to assist in

in person or be available for civil settlement conferences. . . .The

consultation by telephons with the court will seek to provide a

Court. Judicially-sponsored settlement
conference at the earliest appropriate

During no Yater than the 10-day period opportunity in every case.

prior to the conference, the parties

and thelr Yead trial counsel shall

meet together and conduct negotiations

tooking toward the settlement of the

action, and counsel will be prepared

at the conference to certify that they

have done so. . . .[SIhould a party

(or his authorized representative)

and his Tead tria) counsel fail to

appuar . . . 8t an: final settiement

conference, [or] should lead trial

counsel for the parties otherwiss fail

to confer in settlement negotiations

as provided hersin, the Court may

impose appropriate sanctions,

including, but not Yimited to,

sanctions b¥ way of imposition of

attorneys' fees against the attorney

and/or his client pursuvant to

Rule 16(f), F. R, Civ. P..

App. C-1



SETTLEMENT CONFERENCE

Eastern District of Wisconsin  Wastern District of Oklshoma  District of Wyoming

1. At the conference held pursuant
to Rule 16 of the Faderal Rules

of Civil Procedure, the Court shall
determing whether a case §s an .
appropriate one in which to invoke
one of the following settlement
procedures:

{1) a conferencs with the judge or
& magistrate *udgo to be held with-
in a reasonable time;

{2) the appointment of a special
nagter;

(3) the referral of the case for
neutral evaluation, mediation,
arbitration, or some other form of
alternative dispute resolution.

2. Judges may make referrals under
this section to those persons or
entities who, in the opinion of the
referring judge, have the ability and
skills necessary to bring partiss
to?othor in settiement. TYhe reason-
sble fees and expenses of persons
dcs{gnatod to act under this section
shall be borne by the parties as
directed by the Court.

3. All cases subatct to mandatory
discovery under Rule 7.07 will
presumptively be subject to one of
the settlement procedures authorized
by this rule.

4. At settlement conferences, the
partiss may be required to attend

in parson or to be available for
consultation by telephons. An
documentation or proposal submitted
under this rule shall not become part
of the official court record.

a414?«¢

1. Unless the Court otherwise
directs, sach case shall be
scheduled for a mandatory settle-
ment conference at the earliest
practicable time pursuant to Local
Rule 17(H). To this and, counsel
shall determina the dispositive
issues or facts espectally boariu?
on settliement prospecty as early in
the case »s practicable, and conduct
early discovery thereon.

2. The settiement conference shall
ordinarily be hald before 2 magi-
strate judge, as the Court may
direct.

3. At Teast one trial counsel for
each party shall attend.

& person

4. For each partx.
y settle the case

empowered to ful
shall also attand.

5. At any time counsel belisves the
prospects of a fruitful settlement

:u!s:. counsel shall so advige the
ourt.

Y. Local Rule 220 nakes the services
of a magistrate judge available to
parties upon request for settliement
conferentes. The conferences have
been well accepted and used frequently
by Vitigants. The Court remsing
committeod to the use of its resources
to resolve disputes short of trial.

2. The Court proposes that a standing
committee on local rules amend
current local rules to provide as
follows:

3. Procedures which shall require
the parties to consider anrig settle-
ment discussion and report the

of such discussion st the initial
pretrial conference;

b. Assignment of settlement confer-
ences to retired jJudges or other
counsel subjact to the approval of
the Court, in addition to existing
practices;

¢. Procedures which permit the Court
to mandate alternative dispute resolu-
tions in appropriate cases;

d, Continuation of the use of Local
Rule 220, which requires that an
individual having binding authority
to settle a dispute be present in
pn:&on during settlement conferences;
an

¢. Consideration by the Court to
utilize other alternative dispute
resolution techniques on an ad hoc
basis when they are deemed
appropriate.

Northern District of Indiana

1. The Court believes that private
settlement discussions offer the best
opportunity for reduction of delay
and expense.

2. The Court will expand the range
of court-asgisted settlement pro-
grams; but continues to view private
negotiations as the most cost-
affective approach to settliement.

3. Attorneys should not rely exclus-
fvely on settlement procedures offered
by the Court. No court-sponsored
procedure iz quicker or less expansive
than settlement negotiations between
counsel.

4. Attorneys should not view private
discussion of settlement as 2 sl?n
of weskness on the part of the side
ogontng the discussion.
should consider engaging In private
settiement discussions even before,
or famediately after, the scheduling
order s entered.

Attorneys

. -1

5. If tr*vatt sattiement discussions

might be enhanced by staged dis-
covery or by a court-hosted settie-

ment conference before discovery is
gcgu:. counsel should so inform the
ourt.

An



District of Kansas

1. Consistent with Fed. R. Civ, P. 16,
the -judge to whom & case has been
assigned may encourage the counsel
and the parties, at the earliest .
appropriate opportunity, to resolve
or settie their disputs using such
extrajudiclal proceadings as
wediation, mini-trials, suvewmary jury
trials or other alternative dispute
resolution programs. The {udqc
shall not make this 3 requirement

in » case where 1t would be futilse.

2. The Judge way refer a case to 3
settiement conference before a
mediator, an attorney-mediator chosen
from » panel of local attorneys, a
magistrate judge, or any trial judge
consenting thersto. The settlement
conference shall be conducted in such
& way 33 to permit an informative
discussion between counsel, the
. parties, and the judge, magistrate
Judge, attorney-mediator, or mediator
of every possidle aspect of the case
bearing on its settlement, thus per-
mitting the judge, magistrate
Judge, attorno{«ncdi;tor. or
mediator to privately express his
views concerning the settlement of
the case. Attendance by a party
representative with settlement
authority at such conferences is
mandatory, unless the Court orders
otherwise.

3. The Civil Justice Reform Act
advisory Group for the District of
Kansas shall develop the {nitial
panel of attorneys after consultation
with all fnterested bar assoctations.
The Vist of attorneys shall be
approved after additions and dele~
tions, and maintained by the Court.
The Court may thereafter add names

AN42¢

SETTLEMENT CONFERENCE

Northerp District of Indiana

1. Yhe judges will continue to make
themselves available for judicially-
hosted settlement conferences, and
to order settiement conferences upon
appropriate request or when deswed
appropriate by a judge.

2. The Court will consider formula-
tion of a rule to allow 2 judge to
sxercise the sanctioning power based
in Fed. R. Civ. P. 16(f) when settle-

Southern District of Indisna

The Court should continue actively

to encourage settlement. Efforts
should include discussion of settle-
went possibilities at every appropri-
ate preatrisl conference, soticitation
of settlament offers from the parties,
esarly neutral evaluation by magi-
strates in non-consent cases,

“shuttle diplomacy,” and other
techniques.

went results from a party's unreason- -

able, substantial change of 2
settiement posture announced in a
confersnce held within thirty days
of trial.

3. A judge :nﬂducttn? & sottloment
conference will consider requiring
attendance by, or telephonic
availability of, those persons
with settlement authority.

App. C-1



to or strike nawes from the Vist,
after consultation with the Advisory
Group or interested Yocal bar
association.

4. Settlement conference statements
or memorands submitted to the Court
or any other communications that
take place during the settlement con-
ferences shall not be used by any
party in the trial of the case, The
Judge, magistrate judge, attorney-
wediator, or mediator presiding over
the sottfumcnt conference shall not
communicate to the trial judge the
confidences of the conference .ncngt
to advise whethar or not the case has
been settled. 1f the conference is
conducted by a mediator, an attorney-
mediator, or panel of attorney-
madiators, the costs of the con~
ference, including the reasonable
fees of the medistor, attorney-
mediator or Kanol of sttorney-
ngdiators, shall be assessed to the
gtrtio: in such proportions as shall
¢ determined by the trial judge.

S. The Court does not intend that
alternative dispute resolution method-
ology be used soley for its sake. It
does, however, encourage attorneys
and judges to use thelr crestivity to
develop proceduras npgropr!cto in
this District for each particular
case to encourage the falr, just and
efficlent resolution of disputes iIn
order to better serve party litigants
and to improve the trial system.

SETTLEMENT CONFERENCE

Digtrict of Tennessee

The court already requires a
presence or availability of
party representatives at
settlement conferences. It will
continue this practice and
incorporate the requirement in a
new local rule. )

Digtrict of Alaska

Court is unable to seriously
conslder implementing ADR
program involving judicial
officers beyond the continuation
of the pregent settlement
conference program because of

judicial vacancy which
unfilled. Y remains

App. C-1



Distrigt of Oreqgon

Throughout the pretrial process, the
Judge should apprise counsel of
alternate d!sguto resolution options,
¢.9., possibility of a settlament.
Judge (L.R.240-1); use of the court's
voluntary mediation program
(L.R.240-2); or the use of other
Yocal mediation or settlement
servicas.

4%4%¢

District of Idahe

After the completion of factual
discovery and the disclosure of
expert witnesses, the attorneys will
be required to meet or cosmunicate
betwesn themselves and make 2 good
faith effort to clarify and narrow
issues, attempt to resolve certain
disputed matters, and seriously
explore the possibility of settiement.

The Advisory Committee recommended
that a2 court-conducted settlement
conference be mandatory in all cases
sxcept those where parties
certify to the court that they
believe the Court’s involvement in
future settiement efforts would be
unproductive. Howaver, It is the
belief of this Court, based upon its
vast experience, that if a particular
party s adamantly opposed to settle-
ment attempts and remaing rigid In
their position, Court involvement may
be a waste of judicial resources.
This grlctico would also result in
additional cost and delay to the
respective Vitigants,

Subsequent to the required meeting
batween counsel, if a party sincerely
belisves that a court-involved settle-
went conference would be valuable,
that party may “request™ a judicially-
conducted settiement conference
pursuant to Local Rule 68.1. Such
conferance may be hald before the
assigned judge, or, at the reguest of
the parties or on the assigned judge's
own motion, bafors such other *cdgc or
magistrate judge as may be designated.

District of Montana

Judicial Officer hearing case
shall consider the advisability
of requiring parties to
participate in settlement
conference to be convened by the
court., Any party may request a
settlement conference. Each
party or representative of each
part¥ with authority to
participate in settlement
negotiations and effect a
complete compromise of the case
shall be required to attend.

Any judicial officer of district
may preside over a settlement
conference, Judiclial officer to
whom the case is assigned for
disposition may, in his or her
discretion, preside over the
settlement conference.

c-1
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SETTLEMENT CONFERENCE

When a court-conducted settlement
conference takes place, all counsel,
clients and insurance carriers are
tugoctod to attend or participate bz
telephone unless otherwise excused by
the Court. The manner in which
settlement conferences are conducted
will be Yeft to the discretion of the
fndividual judge.

{T1he Court will periodically schedule
a settioment week. . . . The selection
of cases will be at the discretion of
the Court or upon the request of one
or more of the litigants.

Neutral attorneys who have received
specialized training in the state
setilement week program and who
practice in and are familiar with
federal court actions will be randomly
assigned cases. The neutral attorney
will serve as 2 settlement master or
wediator. This third party neutral
does no decide the case or adjudicate
the dispute, but rather, participates
in the discussions that -az improve
the resolution of the parties’
differences.

Settlement wasters shall either serve
on & volunteer basis or be paid 2
nomina} fese, such as $100 per case, to
be split among the parties.

AYAD e
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Disteict of Utah

The Court currently has an effective
settiement conferance process with
characteristics of mediation as part
of that process. Thus, a Titigant
and his attornc¥ with a genuine
interest in exploring settlement in
sither a formal or informa) setting
has that service available before a
{udgo other than the tria) judge,

he same being totally off the record.
{Rule 204{c))

ANED e

k¢ )

App. C-1



HINI-TRIAL

District of Massachugetts =~ Southern District of New York ~ Western District of Tennesses  Eastern District of Virainia
(1) The judicial officer amz We recommend that the Court provide The lotal rules should be amended No recosmendation.

convens a mini-trial ypon the for other voluntary ADR options, to suthorize the court to refer

a?rcement of all parties, including early neutral evaluation appropriate cases to alternative

either by written motion or . (“ENE™), mini-trials and suwmary disRuto resolution programs that

their oral motion in open Jury/non-Jury trials, A) have been designated for use

court entered upon the record. in a district court; or

B} the court may make available,

(2) Each party, with or with- including mediation, minitrial,

out the assistance of counsel, and suwmary jury trial.

shall present his or her l
position before:

(A) selected representatives
for each party, or

{B) an impartial third party,
or

{C) both selected representa-
tives for each party and an
fmpartial third party.

(3) An impartial third party
may issue an advisory opinion
regarding the merits of the
case.

(4) Unless the parties agree
otherwise, the advisory opinion
of the impartial third party is
not binding.

{5) The impartial third party’s
advisor‘ opinion is not
appealable.

(6) Neither the advisory
opinion of an impartial third
party nor the presentations
of the parties shall be
admissible as evidence in
an¥ subsequent procooding
unless otherwise admissible
under the rules of evidencs.
Additionally, the occurrence
of the mini-~trial shall not
be admissible.

4w
4147«



HINE-TRIAL

Southern District of California Northern District of Indiana District of Utab

[The Court) orderls] that after a 1. The Court will make cautious use The Court will exgeriment with court-
hearing with an opportunity to be of minitrials in cases in wvhich the supervised mediation, arbitration,
heard, the Judicial Officer shall actual trial would be unusually winitrials or swwary jury trials
order & non-binding mini-trial or expensive. for a Vimited period of time to
summary jury trisl fn all cases s/he determine whether services of that
finds that (1) the potential iudmnt 2. The Court will review the kind are in demand, and will refer
doss not excesd $250,000 and (2) that enperiences with thess devices in appropriate cases to such programs
the use of this procedurs will Pilot Districts over the next three  and observe the kind and quality of
probably resolve the case. years results of such experimentation,

The Court will endeavor to provide
3. The Court believes that even the services on an experimenta) basis
consensual use of minitrials generally within the next year, structured and
should be limited to cases in which staffed tn a form yet to be
the actual trial would be determined.
unusually sxpensive, either because
of its length or because of the
stakes involved.

4. The Advisory Group recommended
caution in the use of mechanisms such
as the minitrial, while generally
recommanding expansion of other
techniques such as early neutral
evaluation programs and jJudiclal
madiation in settlement conferences.

-
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District of Massachusetts

{1) The judicial officer
may grant madiation upon
the agreement of a1l
parties, efther by written
wotion or thelir oral motion
in court entered upon the
record.

(2) A madiator may be
selected and assigned to
the case who shall be
qualified and knowledgeable
about the subject matter of
the dispute, but have no
specific knowladge about
the case. The mediator
shall be compensated as
agreed by the parties,
subject to the approval

of the judicial officer.

- {3) The mediator shall mest,
either jointly or separately,
with sach party and counsel
for each party and shall take
any other steps that may
appear appropriate in order
to assist the parties to
resolve the impasse or
controversy.

{4) The mediation shall be
terminated 1f, after the
seven (7) day period
fmmediately following the
appointment of the

madiator, any party, or the
nediator, determines that
mediation has failed or no
langer wishes to participate
in mediation,

{5) 1f an agresment {s

reachad betwesn the parties
on any issuss, the mediator

A4 e

MEQIATION

Southarn District of MY,  Northern District of Colifornla Eastern District of Virginia

{The Advisory Committee recommends)
the SONY implement a pilot mandatory
court-annexed mediation srogra-

for & two year period. We recormend
that the court-annexed mediation
program include the specific
provisions Visted below:

2. Case ElfQibility Criteria

We recommand that the AUDR Admini-
strator designate and process
for compulsory mediation two-
thirds of a1} civil cases
(randomly selected) or parts
thereof wherein money dana?os
onl¥ are being sought, excluding
social security cases, tan
matters, prisoners® civil

rights cases, pro s cases, and
intentional tort cases in which
the United States is a party.

b. Certification of Mediators

We recommand that the chief judge
certify as many mediators as are
determined to be necessary to
mest the progrem's needs.

An individual may be certified to
serve a3 a mediator if he or she:
{a) has been, for at least five
years, » member of the bar of any
state or the District of Columbia;
(b) is admitted to practice in the
Southern District and (c) is
certified by the chief judge to be
competent to perform the duties of

a madiator. Each individual
certified as a mediator should take
the oath or afftrmation prescribed
by 28 U.S.C. § 45) before serving as
a mediator. The ADR Administrator's
office will be maintain a 1ist of

We have prol!uinari\¥ concluded that
it would be helpful in meeting the
statutory goals to establish a
court annexed pilot program offering
an ADR mediation program. Such 3
pilot program would require at a
ainioum:

a. Guidelines for case selection;

b. Standards for use] and

¢. Sources and selection of

mediators.

We plan to complete our study and
reconmendations during 1992.

No recommendation.
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shall make appropriate note
of that agreement and refer
the parties to the judicial
of ficer for entry of a
court order.

{6) Mediation proceedings
shall be regarded as seltle-
ment proceedings and any
comunication related to
the subject matter of the
dispute made during the
mediation by any partici-
pant, madiator, or any
other parson present at
the mediation shall be

a confidential communica-
tion. No admission,
representation, statement,
or other confidential
comnunication made in
setting up or conducting
the proceedings not
otherwise discoverable

or obtainable shall be
admissible as evidence er
subject to discovery.

The value of mediation, unlike
suemary jury trials, s that
mediators bring proiocs‘ennl
experience to bear that can
compensate for the abridged
nature of the procesdings. More
important, good mediators can
be persuasive advocates of
settlienent, unlike a suvmmary
Jury trial, which does not
directly furthar the negotia-
tion process. The court
should be more active in
encouraging the use of the
Boston Bar Assoclation's
faderal mediation program.
Perhaps parties could be

asked at an early cass manage-
mant confarence to agree to
submit to the process. Although
wmediation works best after
basic discovery is completad,
a case managemant conference

A47¢

a1l parsons certiflied as mediators,
identifying each mediator's area(s)
of expartise. All mediators will
serve without compensation and be
given credit for pro bong service.

c. Wedlation Process

Ve recommend that every action
sub{cct to compulsory mediation be
assigned to & jJudge upon Filing in
accordance with the court's assignment
plan, The assigned Judge would retain
the authnrit! to supervise the action.
on the filing of the last responsive
pleading, the ADR Administrator should
determine the action's eligibility for
madiation and notify the parties and
the assigned judgoi‘ thnfiudgc na{ Ul
;gﬂg;; or upon motion of any party
made within twenty days from tﬁo date
of the Notice of Mediation, remove the
case or any part(s) thereof from the
mandatory mediation program based upon
a determination that the action involves
s stonificant, complex or novel question
of Taw, there is a predominance of legsl
fssues over factual issues, or there
exists other grounds for finding good
causs to exempt the action.

We recommend that compulsory mediation
be discussed at the inttial Rule 16
conference held before the assigned
Judge. The assigned judge will then
prepare an order referring the case

to mediation within the agreed-upon
time frame.

Within ten days from the date of the
order referring the case to madiation,
the ADR Adwinistrator should choose a
wadiator at random from among those
fndividuals on the Vist of certified
mediators with sxpertise in the

sub‘oct satter of the case and promptly
notify both the parties and the mediator
as to the selection.

App. C-3



might be used to encourage
voluntary and prompt document
production and to identify a
limited number of depositions
essential to the mediation
process. that could place
mediation on an accelerated
track, and possibly result

in early settiement.

4147«
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District of Montana

The court shall establish and
maintain a list of court
approved mediation masters
available to assiat a party
informally mediating several
disputes. Aapplications of
individuals seeking placement on
the list to be received by a
Clgrk of Court represented a
majority approval of the Article
IITI judges on active status,

4147«

Wastern Dlstrict of Tennesseq

The lTocal rules should be amended

to authoriaze the court to refer

appropriate cases to alternative

distuto resolution programs that

A} have been designated for use
in » district court; or

B) the court may make available,
including mediation, minitrial,
and susmary jury trial,

HEDIATION

Western District of Michign

The Westarn District of Michigan has
enacted local rules that provide for
two primary means of alternative

dispute resolution. Rule 42 provides

for madiation . . . .
Mediation and arbitration wil)

fraquently be used for standard
track cases. . . .

19“

Eastern District of New York

The consensus of the Advisory Group
is that a program of voluntary court-
annexed mediation be approved on an
experimental basis under which
results would be reviewed after 500
mediations or three years, whichever
comes first. . . . The Advisory Group
recommends that the Court select a
panel of volunteers well-qualified to
serve as mediators who will be com-
pensated on a basis similar to
members of the court's arbitration
panel and that litigants be offered
the options of (a) using a mediator
from the court's panel, (b) selecting
a mediator on their own, or {c)
seeking the assistance of a reputable
neutral ADR organtaation in the
selaction of a mediator.

App. C-3



Southern District of California

MEDIATION

Southern District of West Virginia

{The Court) order(s) that the Judicial The Southern District of West

Officer order non-binding arbitration/ Virginia's Mediation Program shall be judge should apprise counsel of alter-

mediation in al) even numbered simple & mandatory mediation program

contract and simple tort cases
excluding FICA cases) where the
Judicial Officer finds the potential
Judgnent does not exceed $100,000,
and in every even numbered trademark
and copyright case. Data from this
procedure is to be collected and
analyzed to evaluate effectiveness.

Ve authorize the Chief Judge to
establish a committes to seek
competent volunteers to staff a
of arbitrators/mediators who wil
conmit to accept the referral of one
case psr year without compensation
with the expsctation of dovoting up
to sight (8) hours of time to the
process.

ganul
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favolving those cases deemed by the
assigned jud?i,lt appropriate for
mediation. The selection of cases for
inclusion will be made by the Court.

District of Qregon
Throughout the pretrial) process, the

nate dispute resolution options, e.g.,

possibility of a settlement judge
{L.R.240-1); use of the court's
voluntary mediation program

{L.R.240-2); or the use of other loca)

The neutral mediators are to be drawn wmediation or settiement services.

from experienced Yitigators in the
Southern District who will donate their
time to the program. ., . . All discus-
stons during the wediation sessions
will be absolutely and coaploto!¥
confidential and shall not be referred
to or discussed with the presiding
Judge should the case remain unsettled
after the medistion effort.

A1l civil cases within the Southern
District are potontiall¥ sligible for
inclusion in the Mediation Program.
The Court, however, shall make the
ultimate decision regarding which
cases to include an shall order
mandatory 'articipatlon of these cases
in the Mediation Program.

Once 2 case has been determined
appropriate for mediation by the Court,
3 notice will be sent to the parties
and the matter shall proceed to
mediation unless good cause can be
shown by the litigants why the case
should not be included in the program.
Cases typically excludable from the
mediation program are:

1. Administrative Agency Appeals;

2. Habeas Corpus and Other Prisoner

Patitions; .
3. Forfeltures of Setzed Property;
4. Bankruptcy Appeals.

Mediators will be selected from the
experienced 1itigators at the bar in
the Southern District. They will be
watched with cases that need to be
mediated based upon the mediator's

20-

istri Delawar

The Court shall adopt, with due
consideration of the need for
drafting, public notice and formal
approval, a Rule which:

(1} requires counsel to certify
that they have conferred prior to
the Rule 16 conference to discuss
settlement;

{2) identifies the matters to be
discussed at a Rule 16 conference,
including:

a. whether the matter could be
resolved by ntar i

or

b. the possibility of settlement;

¢. the briefing practices to be
employed in the case, including what
natters are or are not to be briefed
and the length of briefs; and

d. the date by which the case is to b
tried.
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experisnce in the relevant ares of

law. Volunteers will) be invited to
participate in a Jetter issued by the
Chief Judge . . . . Trainiag will

be coordinated with the State Bar . . .
Efforts will be made to obtain
Handatory Continuing Legal Education
credits for volunteers who undargo the
training program and who participate
in the mediation program.

The mediator Yn a particular case will
be seleacted from a panel of three
wnediators named b¥ a District Judge.
The plaintiff's side and the
defendant's side wil) each strike one
mediator, with the one remaining
automatically being named the sediator
for that case.

After the Court had determined a case
to be appropriate for mediation,
notice will be given requiring trial
counsel and a party with settiement
authority to attend. Each notice will
be sl?ncd by the Judge to whom the
case s assigned and be transmitted as
a court order. The order will also
state that the parties are required to
participate in good faith.

The notice of mediation will indicate
that counsel for sach party is to file
a written factual presentation not to
enceed five pages in Vength, with the
attachment of any pertinent supporting
documents at least ten days prior to
the mediation. At the mediation
session, counsel for sach party will
be given five to ten minutes to
clarify any facts which need
additional development. Up to

fifteen minutes will be permitted for
eadch party in the form of argument.
Mediators may then meet with the
parties and their counsel together

and separately in an effort to
encourage settiement.

T
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1. The approval or adoption of a
voluntary mediation program does not
represent » departure from the
Court’s conviction that trial by jury
remaing the bedrock of this nation's
dispute resolution system. HNonethe-
Tess, to the extent that voluntary
mediation has become an increasingly
useful tool by which parties may
resolve thelr differences in an
expeditious and Tess costly fashion,
the Court desires to have such a pro-
gram available.

2. The Court is to create a
Mediation Committee to recommend a
plan to the Court for implementing a
mediation program in this District.

3. However, {ndividual iudgts may

use any type of alternative dispute
resolution procedure currently per-
_ mitted under the laws.

LAT L]

MEDIATION
mwmmmmmmmmmmmm

1. Local Court Rule 46 provides for
& court-annexed mediation program to
augment the Court*s previously exist-
ing alternate dispute resolution pro-
cedures.

2. A!thourb available at any stage in
the case, it is intended as 2 mechan-
ism for especially early resolution of

civil cases, with resultant savings in

time and expense.

1. The Court is of the opinion that
the function of the Court is to assist
Titigants to resolve problems thtz
have been unable to resolve for thew-
selves. The Court is of the opinion
that resort to the Yitigation process
s almost always 2 last resort. The
Court is further of the opinion that
alternative dispute resolution has
always been available to litigants
either before or after a case has com-
menced, and that the most efficient
sethod to arrive at resolution is the
mathod found in traditional court pro-
cesses, with traditional court safe-
guards. The Court is of the opinion
that a suacnnar&ot of services avail-
able at the courthouse has a tendenc
to weaken, rather than strengthen, the
Tscigation process.

2. The Court currently has an ef fec-
tive settlement confersnce process
with characteristics of mediation as
part of that process. Thus, a liti-
rant and his attorney with a genuine
nterest in exploring settlement in
either a formal or informal setting
has that service available before 2
judge other than the trial judge, the
sang being totally off the record.
(Rule 204(c]) '

3. The Court will enperiment with
court-supsrvised medistion,
arbitration, minitrials or suemary
Jury trials for & limited period of
time to determine whether services of
that kind are in demand, and will
refer appropriate cases to such
programs and observe the kind and
quality of results of such experimen-
tation. The Court will endeavor to
ctav{dc services on an experimental

asis within the next year, structured
and staffed in 3 form yet to be
determined by the Court.

12~
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1. Court-annexed mediation is the
squivalent of an sarly settlement
conference.

2. A noted benefit of court-annexed
mediation is that the setting of
firm date for the procedure should
stimulate eartier settlements.

3. In addition, trisl judges experi-
ence a reduction in caseload burden
because some cases are diverted from
the normal processing track. This isg
demonstrated b{ the fact that, of the
995 cases eligible for mediation since
Januarz 1691, 145 have settlied. Of
the like number of cases not eligible
for mediation, only 76 have settled.

4. Local Civil Rule 15, Court-Annexed

Hediation, shall govern where
applicable.

5. 1If the mediation program, now in
its sxperimental stage, proves to be
successful, a plan of modest compen- &
sation should be instituted for the
sediators. This is especially so <
since the program has just been
modified to provide three-case assign-
ments to the mediators, just as the
arbitration program does.

3
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District Court of the Virgin Islands

1. "Mediation" means s process
whareby a neutral) third party called
a medistor acts to encourage and
facilitate the resolution of a dis-
puts between two or more parties. .

1t is an informal and nonadversarial
process with the objective of helping
the disputing parties reach a» mutual-
1y acceptable and voluntary agreement.
In mediation, decision making authori-
ty rests with the parties. The role
of the mediator includes, but is not
Tinited to, assisting the parties in
identifying 1ssues, fostering joint
problem-golving and exploring settle~
ment alternatives.

2. The presiding *udgo may order

any contested civil matter or select-
ed issues to be referrad to mediation,
upon agreement of the parties. The
parties to :nY contested civil matter
may file a written stipulation to
mediate nn§ fssue batween them at sny
time. Such stipulation shall be
incorporated into the order of
referral.

3. Counsel to the parties shall not
participate in, interfere with, or
attend any portion of the wmediation
conference. The role of counsel shall
be Vimited to general consultation
pursuant te the rules governing the
attorney-client privilege.

4. A party may move, within 15 days
after the order of referral, to
dispense with mediation f:

(1) The issue to be considered has
been previcusly mediated betwean the
sime parties;

{2) The issue presents a question of
Taw only;

Al4%¢

HEDIATEON

Mestorn District of Wigsconsin

1. At any appropriste point during
the development of a case, the
Court may refer the tase to 2
ma?lstratc Judge for mediation.
This may be accomplished either by
requiring the parties to make
submissions to a magistrate judge
or by requesting that s magistrate
Judge contact the parties.

2. The magistrate judge shall have
authority to compsl attendance at any
conference of the parties or of any
individuals who have authority to
bind the parties as to all matters

to be discussed at the conference.

Bl T
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(3) The order violates the exclusions
rule, pursuant to 5 V.1.C. App.5 R-
(b) {exclusions of mediation): or

(4) Other good cause s shown.

5. The Court shall certify as many
mediators as it determines to be
neccssary. €ach individua) certified
s 2 mediator shall take the oath or
affirmation prescribed by Title 28,
U.5.C. Section 451 before serving as
a mediator. A list of all persons
certified as mediators shall be
,malntained with the Court.

6. The mediator has a duty to
define and describe the process of
mediation and fts costs during an
orientation session with the parties
before the mediation conference
begins. The orientation should
include the following:

{1) Mediation procedures;

(2) The differences between media-
tion and other forms of conflict
resolution, including therapy and
counseling;

(3) The circumstances under which the
mediator may meet alone with gither
of the parties or with any other
parson;

(4) The confidentiality provision as
provided for by Title 5, Section 854
of the Virgin Islands Code; .

(5) The duties and responsibitities of
of the mediator and the parties;

(6) The fact that any agreement
reached smust be reached by mutual
consent of the parties.

7. The mediator has a dut{ to be
fmpartial, and to advise all parties
of any circumstances bearing on their
possible bias, prejudice or lack of
impartiality.
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8. Mediation shall be completed

within 45 days of the first mediation
conference unless entended by order
of the Court or bx stipulation of

the parties, but in any event the

srocoss shall not exceed 90 calendar
ays.

9. The following actions shall be
referred to mediation:

(1) Criminal actions;

{2) Appeals from rulings of adminis-
trative agencies;

{3) Forfettures of seized property;

(4) Habeas corpus and extraordinary
writ; '

{5) Declaratory relief;/

(6) Any case assigned by the court
to » multidistrict tribunal;

(1) Any Vitigation expadited by
statute or rule, except issues of
parsntal responsibility; or

(8) Other matters as may be specified
by order of the presiding judge in
the district.

10. Discovery na; continue through-
out mediation. Such discovery may
be delayed or deferred upon agreemant

2f the parties or by order of the
ourt.

1. Each party involved in a court-
ordered madiation conference has a
privilege to refuse to disclose, and
to present at the proceeding from

disclosing communications made during
such procesding.

A347¢
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12. Any or all communications,
written or oral, made in the course
of a mediation procesding, other than
an gnecuted sottiement agreement,
shall be inadmigsible as evidence in
any subsequent legal procesding,
unless all parties agree otherwise.

13. A mediator may apply to the
Court for interim or emergency relief
at any time, at the initiation of

the mediator upon consultation with
the parties, or at the parties®
request. HMediation shall continue
while such a motion is pending abgent
& contrary order of the Court or a
dacision of the mediator to adiourn
pending disposition of thes motion.

14. 1f a party falls to appear at a
duly noticed mediation conference
uitzout good cause, the Court upon
wmotion shall impose sanctions,
including an award of mediator and
attorney fess and other costs,
against the party failing to appear.

15. The nediator may meet and consult
with the parties or thelr counsel on
any issue pertaining to the subject
matter of the mediation. Should the
mediator wish to discuss a matter
with the parties or their counsel

the mediator must inform all patt‘es
to the mediation of the location and
subject matter of such mesting.

16. The mediator shall be compensated
by the parties. The presiding judge
may determine the reasonableness o
fees charged by the mediator.

17. If the parties do not reach any
agreement as to any matter as a result
of mediation, or {f the mediator
determines that no settlement i
Vikely to result from the mediation,
the mediator shall report the Vack of
an agreement to the Court without
comment or recosmendation. With the
consent of the parties, the mediator's

4347«
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report may also 1dentlf¥ any pending
motions or outstanding legal Issues,

discovery process, or other action by
any party which, {f resolved or com-

pleted, would facilitate the possibi-
ity of a settlemant.

18. I1f an agreement is reached, it
shall be reduced to writing and
signed by the parties and their
counsel, if any, The agreement shall
be filad when required by Yaw or with
the parties’ consent. If the agree-
ment is not filed, & joint stipula~
tion of dismissal shall be filed.

A%47¢

-

c-3

App,









Southern District of N.Y.

The Advisory Group) recesmend(s}
hat the Court provide fer ether
oluntary ADR options, Including

arly neutral evaluation (“ENE™),-

ini-trials and susmary Jury/
on-Jury trials.

4140«

EARLY MEUTRAL EVALUATION

Eastern District of WY, Southern District of Yexags ™ Northern Oistrict of Califarnia

The Advisery Group recosmends that
an experimental ENE program be
sstablished In the Eastern
Bistrict. We are not prepared
at this time te detall the
precise format or dimension of
the snpariment. Ve s st
that the Eastern District seek
out talented attorneys te serve
as evalvators and te provide
svaluators with some tangible
form of recognition, such as
cortificates, for thair
efferts.

The Advisory Group considered the
passibility of an early aeutral
svaluation program and discussed
the enpariences of the Northern
District of California and the
District of Columbia with

their pilet programs. The
Advisory Group agaim concluded
that based on the lack of

fully developed experience

with these programs, the
district would instead

prafer to experiment with a

new ADR rule te implement the
spirit of these sections of

the statute.

Pursuant to funding recently provided
under the Act, the Advisory Group has
retained the University eof San
Francisce Schaol of Law te consult
with us te evaluate our ENE program,
:artlcuhrly focusing on how weil it
as worked te reduce unnecessary cost
and delay, and te achisve participant
satisfaction. This study will be
designed te answer five questions:

1. Does the ENE program reduce
Titigation cost and, §f se, how much?

2. Does the ENE program reduce case
processing time and, 1f 50, bow much:

3. Ooes ENE fmprove justice
delivered?

4. How can the ENE procass be
improved?; and

8. How can the ENE process best be
moni tored?

We plan te complete our initial
study of the Northera Oisteict's
ENE program during 1992. Assuming
our conclusions are consistent with
the prior experience of informed
participants, neutral evaluators
and judges, our plan would be as
follows:

1. Make recormendations to eatend
and improve the use of ENE in the
Northern District and nationmally; an

2. Address the expected needs for:

peo
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District of Alaska

In consldering advisory group
recommendation that court
experiment with what appears to
be an equivalent of early
neutral evaluation, the court
rather than some neutral party
would undertake the early
evaluation, court perceives that
bar must take initiative in this
area. Court will support bar in
implementing an early neutral
evaluation program which will
demonstratably divert cases from
a normal judicial track. Court
unable to undertake such an
evaluation on its own at this
time, except in complex
litigation which, by its very
nature, requires substantial
special treatment.

EARLY NEUTRAL EVALUATION

12-

{a) obtaining and training new
evaluators;

(b) Continuing education and
replacement of present evaluators;

{c) Consideration and avoidance of
svaluator "burnout";

{d) Further local rules changes
and modifications; and

{e) Continued systematic monitoring
and study.

C-4
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EARLY NEUTRAL EVALUATION

Western District of Tennessee Western District of Michigen

One ADR program that should be
explored further is a neutral
svalustion program for the pre-
sentation of the legal and factual
basis of a case to & neutral
court representative selected by
the court at a non-binding
conference conducted early in the
titigation.

L P

Rule 44 stipulates that a case may
s1so be selected for a summary jury
tria), mini-hsaring, or early
neutral evaluation.

Eastern District of Virginia

Ho recommendation.

App. C-4



Western District of Wisconsin

1. The pilot early neutral evalua-
tion grogran starts with an assess~
ment by the clerk that such a
procedure might be halpful in a
specific case.

2. The pilot early neutral evalua-
tion program is designed for the
presentation of the legsl and
factual basis of a case to a neutral
court representative selected by

the Court at a nonbinding conferance
conducted early in the 1itigation.

3. Early neutral evaluation is
available on a voluntary basis to all
parties.

4. The Court should support and give
information about early neutral
evaluation of a case, but specific
neutral evaluators other than Court
personnel should be selected without
participation of the judges.

5. The clark's office should be
authorized to undertake a pilot
project attempting to tdentify cases
appropriate for early neutral
evaluation and to offer it in
selected cases.

442«

EARLY NEUTRAL EVALUATION PROGRAM

Northern District of Indiana

The Court will expand, on an
experimental basis, the early
asutral evaluation process now
available in the Fort Wayne Division.
The early neutral evaluation program
will be completely voluntary.

App. C~4



EARLY NEUTRAL EVALUATION

Southern District of California  Mortherp District of West Virginia Southern District of West Virginia District of Idaho
Within forty-five (45) days of the At any time after service of an answer The Court has developed an informal Upon the consent of all parties, any
filing of an answer, counsel and the the parties may request that the case neutral evaluation program among the  civil case, including those matters
parties shall appear before the be referrad for early neutral evalua-  judges to allow for the presentation involving injunctive relief, may be
assigned Judicial Officer supervising tion, by an evaluator agresd upon by of the Tegal and factual basis of a referred to a court-authorized
neytral . discovery for an ENE Conference; this the parties, or to some other agreed case to a neutral court representa-
svaluator who possesses sxpertise and appearance shall be made with upon method for alternative dispute tive (District Judge or Magistrate
experience in that particular subject authority to discuss and enter into resolution. . . . If the request is Judge) at a non-binding conference
area. settiement. granted by the court, the running of conducted early in the litigation to

discovery time geriods established for facilitate settiement.
The evaluator will seek to identify i. At the ENE Conference, the parties the case shall be tolled until the
the primary issues in dispute, clarify shall discuss the claims and defenses early neutral evaluation is completed,

areas of agreement, articulate a frank and seek to settle the case. or it is reported to the court that
assessment of the relative strengths the alternate dispute resolution has
and weaknesses of the respective 1i. The ENE Conference will be besn unsuccessful, or the court deter-
parties’ positions, assess the valuse informal, off the record, privileged  mines that ons or more of the parties
of the case, assist in the formulation and confidential. are no longar participating in the

of a cost effective case plan, and
explore the possibility of settlement. 11§, Attendance may be sxcused only
for good cause shown and by written

alternative procass in good falth.

There shall be a $500 fee for the order. Sanctions may appropriate for
ova{?atlon. to be split between the an unaxcused fallure to attend.
parties.

As the ENE Procedures procesd, no stay

C-4

The neutra) evaluator shall conduct in discovery may occur unless

an informal, non-binding conference specifically ordered by the Judicial
attended by all parties and their Officer for good cause shown,
counsel, where the factual and legsl

basis for the case will be

App.

presented. . . . The Federal Rules of
Evidence shall not apply and there will
be no examination of witnesses.

Prior to the session, each party shall
submit a written tvaiuat!oa suemary of
no more than ten pages, together with
any relevant documentation. At the
evaluation session, each party,
through counsel or otherwise, will be
permitted to make an oral presentation
of their position.

The evaluator's assessments and
recormgndations will be purely
advisory. They will not be
communicated to the Court and wild)
have no binding effect on discovery,
motion practice, or other aspects of
trial) preparation.

.
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Southern District of 111inols

1. Many of the Yawyers in the
Southern District of 111inois are
not familiar with the various
alternative dispute resolutions
techniques and, therefors, may be
reluctant to recommend their use

to clients. Based on the foregoing,
the Court has requested the Advisory
Group to prepare a pamphlet on the
various alternative dispute resolu-
tion techniques for distribution

to lawyers and litigants who have
cases in this District.

2. The Court entertains an initial
pre-trial scheduling and discovery
conference within thirty days after
the first appearance of 3 defendant.
The purpose of this conference is
to, alia, discuss the
posstbility of using a voluntary
alternative dispute resolution
device (g.9., mediation, arbitration,
suommary jury trial, mini-trial) to
resolve the dispute.

4147«

PUBLICITY

Eastern District of Arkansas

The Court will continue to refine and
implement those measures which have
reduced delay successfully, including:

Publishing and distributing to all
lawyers and Yitigants in federal
court cases a pamphlet informing thew
about available voluntary alternate
dispute resolution options.

Southern District of Indiana

i. The Court directs the Clerk of
the Court for the Southern District
of Indiana to include in the Practi~
tioner's Handbook descriptions of
the following Alternative Dispute
Resolution mechanisms: (1) Early
Neutral Evaluation and Mediation;
(2) Arbitration; (3) Mini-Hearings;
(4) Swmary Jury Trials.

2. The Court also directs the Clerk

for the Southern District of Indiana
to prepars and promulgate a brochure
for litigants as well as attorneys,

describing these Alternative Dispute
Resolution mechanisms.

1.

Western District of Wisconsin

The clerk's office shall distri-
bute to counsel and the Titigants
information concerning the
availability of alternative
dispute resolution techniques

in this district.

2. These materials will include

& description of the availability
of a magistrate judge to mediate
claing and will describe alternate
dispute resolution mechanisms
available to the parties including
arbitration, sarly neutral evatua-
tion, mediation, and other
available mechanisms.

3. These materials provided by the
clerk's office will encourage the
use of these available mechanisms
while advising the lTitigants that
the prexid{n? Judge will not
participate in alternate dispute
resolution and that the trial i
date and other case deadlines

will be unaffected by the
Titigants® use of alternate
dispute resolution procedures.

App. C-5
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Eastern District of N.Y,

The Advisory Groug recommends that
there be more publicity given to
the :vallab‘llty of vn%untary
submission of claims to the
arbitration process.

The Advisory Group recommends that
the Eastern District publish and
distribute to plaintiff's counsel,
with 3 direction to send to all
counsel, a pamphlet describing
the various ADR methods and
their use by the court. We
further recowmend that the
1udiclal officer hosting the
nitial pretrial conference
advise the litigants of the
availability of possible alterna-
tives to litigation.

447 ¢

PUBLICITY

Northern Oistrict of Califoraia Eastern District of Viseinia

Ve recommend that three relatively No racommendstion.
modest changes to the Local Rules

regarding notice of the availability

of ADR procedures be implamented in

1992. W recommend that procedures

be put in place to ensure that all

counsel and all titi?ating parties

are awvare of the various alterna-

tives to federal litigation

avatlable to them.

To this end, we recormend that

the Local Rules be supplemented

to require that: (1) a written
description of the ADR techniques
available in the Northern District
be delivered to all parsons filing
a complaint; (2) a copy of that
written description be served upon
all opposing parties with service
of the summons and complaint; and
(3) adw;ittcahaggagvl:ggnant.t
signed by eac tigating party,
be Filed with the court osiablrsh—
ing that the Vitigant has read and
understood the ADR alternatives
available.

-84~
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District of Idahg

An appropriate brochure will be
created to apprise the federal bar
details of thesa optional AR
programs. In addition, information
concerning these programs will be
published in The Advocate and the -
Court will conduct CLE programs on
this togic. A notice will also be
available for those parties filing
an initial complaint or answer.

440«
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Vestern District of Tennessen
The local rules should be amended

to authorize the court to refer
appropriate cases to alternative

dispute resolution programs that .

(A} have been designated for use
in a district court; or

(8) the court may make avsilable,
including meditation, minitrial,
and summary Jury trial,

SUMWARY JURY TRIALS

Western District of Michignn @ Eastern District of Virginia = Western District of Oklahomp

Rule 44 stipulates that a case Ko recommendation.

may also be selected for a sumary
Jury trial, mini-hearing, or early
nsutral evaluation.

Mediation and arbitration wil)
frequently be used for standard
track cases, while summary
trials will rarely be vsed.

-1

1. A summary jury tria) may be
ordered by the Court where the expense
is reasonably justified by the
circumstances.

2. A summary jury trial may also be
ordered by the Court where the
potential for resolution of the case
will be increased. (Local Rule 17{11).

App. C-6



SUMARY JURY TRIALS

Northern District of Indiana Southern District of California Ristrict of Utsh

V. The Court wil) make cautious use
of sunmary jury trials in cases in
which the actual trial would be
unusually expensive.

2. The Court will reviaw the
OIgnr‘cnco with these devices in
Pilot Districts over the next

3. The Seventh Circuit has concluded
that federal trial courts have no
authority ta compel an unwilling
party's participation in a sumnary
ury trial

» 111, 838 r.%i ii% i7tg Cir.
1987).

4. Although 28 U.S.C. § 473(b)(6)
appsars to vest the Court with such
authority 1f a civil jJustice enpense
and dcll¥ plan so provides, the
advigability of establishing such a
procedure depends Yargely upon the .
untested willingness of the district's
Titigants and attorneys to consent to
such a procedure: establishment of
such programs would not be
cost-effective if lTitigants and
attorneys decline voluntary
participation.

5. The Advisory Group recommended
caution in the use of mechanisms

such as the suwmary jury trial, while
generally recommending expansion of
other techniques such as early
neutral evaluation programs and
Judicial mediation in settlement
conferences.

440«

[The Court] order{sl that after »
hearing with an opgortun‘tv to be
heard, the Judicial Officer shall
order 3 non-binding mini-trial or
soomary Jury trial in all cases s/he
finds that (1) the potential {udgncnt
does not excesd $250,000 and (2) that
the use of this procedurs wil)
probably resolve the cass.

The Court will experiment with court-
supervised mediation, arbitration,
winttrials or summary jury trials
for a limited pertod of time to
determine whether services of that
kind are in demand, and will refer
sppropriate cases to such programs
and observe the kind and quality of
results of such experimentation.
The Court will endeavor to provide
services on an experimental basis
within the next year, structured
and staffed in & t-.m yet to be
determined.

BT T
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6. The Court believes that even the
consansual use of summary gur¥ trials
and minitrials generally should be
limited to cases in which the actual
trial would be unusually ou:ouslvo.
either because of its length or
because of the stakes involved.

4147«
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SUMMARY JURY TRIALS

District of Massachusetts =~ Southern District of N.Y.  Eastern District of N.Y,

(1) The judicial officer ma
convene A susmary jury tria!:

(A) with the agreement of
all parties, elther by
written motion or their
oral motion in court
entered upon the record, or

{B) upon the judicial
officer's determination
that a suemary jury trial
would be appropriate,
even in the absence of
the agreement of all
the parties.

(2) There shall be six (6)
Jurors on the panel, unless
the parties agree otherwise.

{3) The pane! may issue an
advisory opinfon regarding:

(A) the respective 1ability

of the parties, or

(8) the damages of the
parties, or

{C) both the respective
Visbility and damages of the
parties.

Unless the parties agree
otherwise, the advisory

opinion 15 not bind{n? snd
it shall not be appeslable,

(4) Neither the panel's
advisory opinion nor its
vardict, nor the presenta-
tions of the parties shall
be admissible 3s evidence

in any subsequent proceeding,

4147«

[The Advisory Group) recosmend(s]
that the court provide for other

voluntary ADR options, includin
early neutral evaluation (“ENE"),
nini-trials and suwwmary jury/
non-jury trials,

This devica has been employed
infrequently in the Eastern
District, and we do not
encourage its use. The Advisory
Group concludes that the case
for summary jury trial has not
been established with &
sufficlent degree of clarity

to justify its use as an
official part of the functioning
of the court.

-\5“'

h istri 1iforn

The Northern District offers its
Vitigants the use of: (1) special
masters for case management/
discovery and for settlement; (2)
nonbinding susmary jury and bench
trials.

App. C-6



unless otherwise admissible
under the rules of evidence.
Additionally, the occurrence
of the suswary jury trial
shall not be admissible.

4%4%«
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Eastern District of N.Y, Northern District of Calffornia ~  Eastern District of Virainia

[Reference to a special master] -
is used rarely in the Eastern
District, typically only in
especialfy complex cases.

The Advisory Group recommends
that the current practice govern-
ing the use of special masters
be maintained. The Advisory
Group will consider that the

use of special masters be
expanded to additional cases
within the limitations of Ruf.
53(b), when in the court's
Judgment a special master is
1ikely to play a useful role.

4147 ¢

REFERENCE 70 A SPECIAL MASTER

The Northern District offers its No recommendation.

Vitigants the use of: (1) special

masters for case management/

discovery and for settlement; (2)

Qo?b:ndlng summary jury and bench
rials.

Northern Distri i

1. The Advisory Group encourages

the Court to adopt a new local rule
...authorizing the parties in
complex Vitigation to agree
Jointly upon the selection,
appointment, and payment of a
special master...[who) would be
authorized under a specially
tailored Order of Reference to
control and manage discovery,
conduct a trial of the action,
and enter Findings of Fact and
Conclusions of Law dispositive
of the case and render a
decision which would be binding
on the parties. The rulings
and findin?s of a Special
Master would be reviewable by
reviewable by the Court and
could be reversed if clearly
erroneous. Otherwise, the
Findings and Fact and
Conclusions of Law of the
Special Master would be
entered as the final judgment
in the case.

2. The Court adopts this proposal
and recommends that it be broadened:
(1) to acknowledge the judge's
authority, in compliance with the
provisions of Fed.R.Civ.P. 53, to
initiate appointment of a special
master in complex cases; and (2)

to develop a 1ist of persons
qualified to serve as a special
master from which the parties

could select a special master to

be paid out of government funds
appropriate for this pilot program.
Special masters chosen by the
parties from outside this 1ist
would be paid by the parties pursuvant
to prior agreement between them.
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3. New local rules implementing the
special master procedure will be
prepared when the Court receives
confirmation of the presence of
funding and statutory authority to
support this new program.

N7
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COURT ANNEXED ARBITRATION

Southero District of N.Y, Western District of Michiasg Eastern District of Virginia

{The Advisory Group] recommend(s) The Western District of Michigan
that the Court adopt a voluntary has enacted lTocal rules that pro-
program grovidlng for court- vide for two primary means of
snnexed binding and non-binding . alternative dispute resolution.
arbitration. Rule 43 provides for court Annened
arbitration. Mediation and arbi-
tration wil) frequently be used
for standard track cases

No recommendation.

. » s

..
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Western District of Qklahomp

1. Certain civil cases are
automatically referred to mandatory,
non-binding arbitration as required
by Local Rule 43,

2. Upon consent of the parties,
any civi) case may also be referred
to this program for purposes of

an earlier, more economical
resolution of the dispute.

App. C-8



Northern District of Georgia
1. The Court has adopted a mandatory
court-annexed arbitration program

which is nonbinding and implementing
on & pilot basis dggxgigiowido. .

2. The judge may sua sponte or upon
motion by a party ramove a case from
the arbitration program because of
(a) complex legal issues; (b)
dominance of leagal issues; or (c) for
other good cause.

3. Attorneys meeting the program's
eligibility standards, and not this
Court's magistrate judges, will
serve as arbitrators. To qualify
to serve as an arbitrator, one must
have: (1) been admitted to the
practice of law in Georgia for a
period of not lass than ten years:
(2) cormitted, for not less than five
ears, 50 percent or more of his or
sr professional time to matters
involving Titigation or be a former
Judge; and (3) satisfactorily
completed a tra!nins Erogrln for
arbitrators approved by the judges
of the Northern District of Georgla.

4. Upon the consent of al) parties
in the case, a case selected for
participation in the Court's court-
annered mandatory arbitration

program may instead be referred to
mediation before a mediator, selected
in accordance with the procedures
prescribed in the Advisory Group
R:cort for the selection of
arbitration, from the Court's approved
Tist of mediators.

5. No administrator will be hired
during the term of the pllot

alternative dispute resolution program.

4147

COURT ANNEXED ARDITRAVION

Eastern District of Pennsvlivania

1. The established mandatory,
non-binding arbitration Yrogrln of
this Court is a nationally

recognized mode. 1t deals effectively

with more than 20 percent of the

glvi: 1itigation caseload in this
ourt.

2. The Eastern District of
Pennsylvania was one of the very
first federal courts to adopt a
program of court-annexsd arbitration,

3. Local Civil Rule 8, azh*z{{xinn_:
» SN2

govern where applicable,

4. In court-annexed arbitration,
the parties get a neutral evaluation
without the risk of compromising the
perceived neutrality of the trial
Judge.

5. Another advantage of court-annexed
arbitration is that both sides are put
in the position of operating on the
same information. This may narrow the
issues and spur more settlements or
shorter, more focused, trials.

6. The program provides for timely
court or other neutral intervention if
the parties are not able to resolve
their disputes more quickly among
themselves.

District of Delaware

The Court shall adopt, with due
constderation of the need for
drafting, public notice and formal
approval, a Rule which:

{1) requires counsel to certify
that they have conferred prior to
the Rule 16 conference, including:

a. whather the matter could be
resolved by
or binding arbitration;

b. the possibility of settlement;

c. the briefing practices to be
employed in the case, including
what matters are or are not to be
br;ofnd and the Yength of briefs;
an

d. the date by which the case is
to be tried.

2}
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6. The Court should apply to the
United States government for funds to
compensate private attorneys who serve
as arbitrators during the term of the
pilot alternative dispute resolution
program. The Court 15 not willing

to impose the costs of such
participation on the litigations,
especially in the absence of
statistical evidence showing .
éubs:antial Titigation delays in this
oure.

7. 1In the event additional statutory
approval is in fact needed in order
for the Northern District of Georgia
to establish a mandatory, non-binding
court-annexed arbitration program,

the Court requests that such authority
to obtatned.

8. New local rules implementing the
court-annened arbitration program will
be prepared when the Court receives
confirmation of the presence of
funding and statutory authority to
support this new program.

4340«
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Southern District of California

ARBITRATION

Eastern District of California

[The Court] order[s] that the Judicial Loca) Rule 252 [which currently
Officer order non-binding arbitration/ allows for voluntary reference of a
nediation in a1l even numbered simple case only to b‘ndln? arbitration)

n

contract and simple tort cases
excluding FICA cases) where the
Judicial Officer finds the potentis)
Judgment does not exceed 3150.000.
and in every even numbered trademark
and copyri%‘t case. Datas from this
procedure is to be collected and
analyzed to evaluate affectiveness.

We authorize the Chief Judge to
establish a coomittes to seek
compstent voluntesrs to staff a pane)
of arbitrators/mediators who will
coomit to accept the referral of one
case per yoar without compensation
with the expectation of devoting up
to elght (8) hours of time to the
process.

AN48% ¢«

will be amended to include a voluntary
reference of & case to non-binding
arbitration.

Any contract or tort case where the
amount in controversy is less than
150,000, excluding punitive demages,
nterest, and costs, is eligible for
referral to arbitration at any point
durln? the Yitigation upon the consent
of all parties.

Arbitrators will conduct a hearing
under relaxed rules of evidence and
render 3 non-binding, advisory ::inlon
on the merits of the case, and where
appropriaste, determine an award., A
party dissatisfied with the
arbitration decision will have 30 days
to demand a trial de novo, which would
automatically return the case to the
regular docket. 1f such demand {s not
made within the prescribed time 1imit,
the arbitration award becomes & non-
eppo:\ablo Judgment of the

ourt, . . .

It {s contemplated that cases shall be
presented primarily through the
written statements and ora) arguments
of counsel. . . . Individual Iitigants
and representatives of corporate
parties shall attend unless otherwise
encused,

The arbitrators will consist of a
select group of federal practitioners
with subject matter expertise in
contract and tort cases. A single
arbitrator or a panel of three will be
selected by the parties from an
suthorized 1ist provided by the Court.
Arbitrators shall be compensated at a
rate of $100 per hour, not to exceed
$800 per case. The parties will be
solely responsible for the
arbitrator's fees.

Plas. 8

Eastern District of N.Y,

Under the Local Arbitration Rule
as amended February 1, 1991, all
claims for money damages involv-
ing $100,000 or less are sent
to arbitration, except for
socfal security cases, tax
matters, prisoners’ civil

rights cases, anc actions
asserting constitutional rights.
Other cases may be submitted

to arbitration under the
program by consent. The
arbitrators are selected at
random from a panel of

wsodestly compensated volunteer
attorneys. Any gartv dissatis-
fled uit? the a: :t;at‘on award
may obtain a trial de . If
the party seeking the tr,al de
novg does not obtain & more
favorable result than at
arbitration, that party is
Jiable for the arbitrators'
fees (unless permisgion was
granted to proceed in formp
pauperis).

If the Tegislative cap were
increased, we would recommend
reconsideration of the amount.
{The Advisory Group) believels)
the rule should be changed to
provide for arbitration before
& single person unless a party
requests three.

App. C-9



District of New Jersey

1. At any time prior to the
commencement of a plenary trial,
the parties may consent to the
arbitration of any civil action, .
regardless of the amount in
tontroversy, and may also consent
to participation in any other form
of alternative dispute resolution.

2. HNo civil action shall be
designated or processed for
compulsory arbitration {f the
claim therein is:

(a) based on alleged violation of
a right secured by the Constitution
of the United States: or

(b) jurisdictionally based, in whole
or in part, (1) 28 U.S.C. Section
1346(a) (1) (tax refund actions) or
{41) 42 U.5.C. Section 405(g) (Social
Security actions).

3. A party may request that an
otherwise eligible case be excluded
from compulsory arbitration {f:

(a) specific policy concerns enist

which make formal adjudication, rather

than arbitration, appropriate; or

(b) other good cause has been shown.

4147«

ARBITRAVION

Bistrict of Delavare

The Court shall adopt, with due
congideration of the need for
drafting, public notice and formal
approval, a Rule which:

{1) requires counsel to cortif: that
they have conferred prior to the
Rule 16 conference to discuss
settlioment;

(2) identifies the matters to be
discussed at a Rule 16 conference,
including:

a. whether the matter could be
resolved by m*mmfx_mﬂm:m

or binding arbitration;

b. the possibility of settiement

c¢. the brisfing practices to be
employed {n the case, including what
matters are or are not to be briefed
and the length of briefs; and

d. the date by which the case {s
to be tried,

District of Utah

The Court will experiment with
court-supervised mediation,
arbitration, minitrials or sumary
Jury trials for a Vimited period of
time to determine whether services
of that kind are in demand, and will
refar appropriate cases to such
programs and observe the kind and
quality of results of such
experimentation. The Court will
endeavor to provide services on

an experimental basis within the
next year, structured and staffed
in a form yet to be determined

by the Court.

‘\9-
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IRIAL BEFORE MAGISTRATE JUDGE

Eastern District of New York Eastern District of Virginia
Hagistrate *udgos have authority to No recommendation.
conduct civil trials only with the

consent of the parties. Ve

understand that the magistrate judges'

current schedulas could accommodate

additional trials if parties

consented, and that they could, with

wmore certainty than can a district

Judge, offer a firm trial date. Ve

recoomend that this avaitability

be more widely publicized to the
bar.

42«
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Southern Digtrict of N.Y,

The ?oal of maintaining a high
quality program that s used
regular!¥ will be bast met {f
funding is provided to hire at .
least one ADR Administrator who
will serve as & resource for
Judges, ADR neutrals, svalua-
tors, attorneys and 1itigants.

We reconmend that at lTeast one person
be hired b¥ this district to oversee
the Special Mediator Program and to
coordinate the voluntary ADR program,
We recommend that the court increase
its filing fes to generate the
revenue necessary to opsrate the
pilot program.

A4V

At

ADMINISTRATION

Eastern District of New York

The Advisory Group proposes that an
administrator be assigned to
supervise court-annexed ADR programs,

and it recommends that such a position

be established. Responsibilities
would {nclude cducatin? the bench and
bar as to the availability and
advantages of ADR, as well as
ovcrsl?ht of all ADR programs,
including training, maintenance of
volunteer panels, and other necessary
the design and implementation of an
administration.

Northern District of California Eastern District of Virginia

The Advisory Group requested funding HNo recosmendation.
provided under the Act to retain

a full-time staff professional,

together with associated support

staff and equipment, to supervise

the ADR program.

The specific duties of the ADR
staff will include: '

a. Program Structure

The ADR staff will be responsible for
improving program structure, including
the design and implementation of an
adminstrative system for all ADR
programs. The staff will also
coordinate the activities of the ADR
evaluation consultant . . . and
potentially other ADR consultants.

“. Case selaction.

The ADR staff will help to evaluate
and refine the selection criteria b
which cases are assigned to particular
ADR programs. This project will
include developing additional criteria
for iéeatffyln? those cases (or subsets
thereof) in which an ADR process
promises to be more productive,
analyzing which ADR processes are most
appropriate for use in particular
categories of cases, and working with
the bench and bar to identify additional
categories of cases which are
appropriate for some form of ADR {e.9.,
civil rights cases, mass tort cases,
prisonar spplications).

¢. Recruitment, training and outreach

The ADR staff will also be responsible
for the development of scresning
mechanisms and recruitment of a

c-11
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substantial number of addit {osal
attorneys to supplement to posl of
neutrals in the ENE, arbitration and,
if funded, mediation programs. . . .
intensive and repested training
programs for the neutrals must be
designed and conducted. Intensive
and repeated educational progravs for
members of the bench, bar and client
groups must be designed and conducted
to explain the ADR programs, and to
teach users to utilize thase programs
in the most productive manner. Finally,
the ADR staff will provide a visible,
accessible resource to respond to
quastions.

d. Evalustion

The ADR staff is intended to assist in
the effort to design and implement
mechanisms to s stcncticall{ collect
data about the Northern Bistrict's
ADR programs.

¢. (oordination

Finally, the ADR staff will work with
our ADR consultant(s) in seeking

sy fort from, and coordinating the
dellivery of service among, the many

bar associations and state courts within
our jurisdiction. . . . The final charge of
the ADR staff is to work with nsutrals
and the Advisory Group to draft changes
in the Northern District's Local Rules
and General Orders, c;pociatls as they
;:latg)to ADR (0.9., General Order

_A7-
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ADHINISTRAYION

Southern District of West Virginia  Eastern District of Californla  District of Idaho
Initial planning for the Southern An advisory panel of attorneys and The costs of the . . . training
Bistrict [mediation) program will be other litigant representatives wil} sessions, postage, copying fees and
undertaken by a committee consisting be established for the purpose of administration (required to conduct
of the Chief Judge, one magistrate wonitoring the use and success of settlement week] will be borne by

Judge, the clerk of the court and two early neutral evaluation (ENE), court- the Court. . . . It is also suggested

representatives of his office, and annexed arbitration (CAA), and other that the Adwinistrative 0ffice

thres members of the Advisory Group. alternative dispute resolution (ADR) appropriste funds for these kinds of
.aa programs which may be authorized by  ADR programs.

the Court.
It is estimated that the cost of
training mediators, including notices,
etc., will be approximately $7000.
The Court petitions the Judicial
Conference, through the Administrative
Office, to fund this cost pursuant to
28 U.5.C. § 482(c)2 from funds
appropristed to the Judiciary pursuant
to § 106{a).

.48~
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Northern pigtrict of Qhto Southern District of Texas Western District of Michigan © Eastern District of Virginia
L. The Northern District should

implemant 3 DCM

program whereb
:'V" cases will be channeled Y
nto processing tracks that
p:ovidn the appropriate leve)
of jJudicial, staff and attorney
attention needed to move the
Cases to disposition,

Cases on the Expedited track
:g:ld be highly suited for

f‘msh:u t::d Sta:da:d km&
ve erate o
ADR suftability.

A Complex track case would have
some ADR suitability.

A case Information Statement

2.
(CIS) will be filed with wach
New pleading for svery civil
case filed within the Northern
District of Ohio. . . . The
S would a¥so be used to
screen cases for referral to
Alternative Dispute Resolution
(ADR) programs.

3. A mandatory Case Management
Conference should be held in
Svery case within ten (10) days
after track recosmendation, and
& cass management plan will be
fssued following t:

The Case Management Conference
will, at a mintsuw, be used to:

8. Direct ssrly neutral
svaluation or any other
lﬁpt‘opl’!lt. ADR program (with
the exception of arbitration

e conference.

HISCELLANEOUS

The Advisory Group recosmends the
use of alternative dispute
resolution to offset the often
costly and tiae-consuuing“
praocess of litigation, cessful
digpute resolution requires that
the parties involved spproach
ADR settlement procedures
voluntarily and that the court
be actively involved {n the
referral process.

The Advisory Group proposes the
following AOR referral plan
based upon comments and suggest-
fons from Southern District
Judges, alternative dispute
resolution providers, and
Advisory Group subcommittes
members who, among other
things, ressarched the
nchm‘ws used in other
courts.

Proposed Local Rule on ADR
Local Rule . ALVERNATIVE
DISPUTE RESOLUT ION

This court recognizes that
alternative dispute resolution
procedures may facilitate
settiement or narrowing of
issues in certain civil actions.
Therefore, the court adopts

the following ADR procedures:

A. Timing of the ADR Decision

1. Before the initial pretrial
conference in & case, counsel
shall discuss the appropriate-
ness of ADR in the 1itigation
with thelr clients and with
opposing counsel.

tegistation should be enacted to
strengthen alternative dispute
resolution processes by allowing
fes shifting as a sanction. By
Infusing naw 1ife into ADR
processes, courts and litigants
(5) the impartial third party's
may be more willing to use them
as cost effictent methods of
conflict resolution.

Former Local Rule 42 of the
Western District of Michigan
provided for similar fee
shifting sanctions until the
Sixth Circuit Court of Appaals
invalidated it in Tiadel v.

S F. 8 (1988). The ]
decision held that a federal
district court does not have
suthority to promulgate s Yocal
rule imposing attornsy fees as
sanctions, although the parties
¢an agree to them without order.
Thus the testh were removed from
ADR mathods; the Advisory Group
bellieves this is the primary
cause of ineffectivensss in
arbitration and madiation.

~AgL

A oy,

No recommendation,

-
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which must be agreed ugon by
the parties). Nontria
resolution potentisl should be
explored at all ap:topthtc
timas throughout the pendency
of each case.

4. The Court should adopt local
Rule 7, Alternative Disputs
Resolution (ADR), and all ADR .
programs should be avallable for
use In the implementation of the
OCM plan, The Court will direct
the parties to an appropriate

ADR progrn when, in its Judgment,
such referral is warranted. No ADR
hearing date will be modified without
Teave of Court.

5. Alternative Dispute Resolu-
tion programs ltrnd‘cnhn an
important role in pricessing the
court's civil docket. The DCH
Plan mandates full integration
of ADR into the civil case
processing tystem. Rule 8:6.1
reaquires the Judicial Officer
to explore ADR programs and
authorizes ths Judicial Offtcer,
when appropriate, to mandate
the use of AOR programs. While
the ruls doas not mandate the
Judicial Officer to refer
matters for ADR resolution, the
Judicial Officer, however, may
order the use of ADR procedures
when warranted.

Adde

2. At the initial pretrial
conference the parties shall
advige the court of the results
of their discussions concerning
ADR. At that time and at
subsequent conferences, {f
nacessary, the court shall
explore with the parties the
possibility of using ADR.

B. ADR ReFerral

The court may rafer a case to ADR on
the motion of any party, on the agree~
ment of the parties, or on its om
motion. If the parties agres upon an
ADR method or provider, the court will
respect the parties’ agreement unless
the court believes another ADR method
or provider s better sulted to the
case and parties. The authority to
refar s case to ADR does not preclude
the court from suggeasting or requiring
other ssttiement initiatives.

C. Opposition to ADR Refarral

A party opposing either the ADR
referral or the appointed provider
must file written objections with the
court within ten days of recelving
notice of the refarral or provider,
sxplaining the reasons for any
opposition.

0. ADR Methods Available

The recognizes the following ADR
wmethods: mediation, mini-trial,
summary jury trial, and arbitration.
The court may approve any other ADR
method the partiss suggest or the
court belleves is suited to the
Yitigation,

E. List of Providers

The court shall have a standin gmol
on ADR providers. The court wil
appoint three membars and designate
ons member as chairparson. The panel

App. C-12
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will review applications from poviders
and annually prepare a list of those
qualified under the criteria contained
in this rule. A provider denied
Tisting may request a review of thst
decision.

1. To be aligible for Yisting,
providers must meet the following
minimum qualifications:

8. Membership in the bar of the
United States District Court for
the Southern District of Texas;

b. Licensed to practice law for at
Teast ten years;

c. Complation of at least forty
hours training in dispute reso-
Tution techniques in an alterna-
tive dispute resolution course
approved by the State Bar of
Texas Minimum Continuing Legal
Education Department.

A provider must submit a3 completed
application which contains:

a. The ADR method(s) in which the
provider sesks to be Yisted;

b. A concise summary of the
. provider's training, experience,
and qualifications for the ADR
method(s) in which the provider
seeks to be listed;

c. The subject matter area{s) in
which the provider has particelar
sxpertise;

d. The provider's fee schedule;
e. A commitment to accept some

cases for no fee or 2 reduced
{TH

3. Annualy after Ylisting the provider

wust participate in at Teast five
hours of ADR training.

LA P
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. Each provider shall remain on the

1ist for five years. After a five~
¥er term the provider may apply
or relisting.

. The court may spprove any other

provider the gartics agres upon
::n: ;hough the provider s not
sted.

. Attendance; Authority to Settls.

Party representatives with authority
to negotiate a settlement and all
other persons necessary to nagoti-
ate & settiement, including
insurance carriers, must attend the
ADR session,

Fees. The provider and the Viti-
gants will determing the fees for
the ADR. Howaver, the court may on
fts own motion or the motion of 2
garty reviev the reasonableness of
ses.

Binding Naturs. The results of ADR
are non-binding unless the partners
agree otherwise.

Conflidentiality; Privileges and
Imnunities. A1l communications
made during ADR procedures are
conflidential and protected from
disclosure and do not constitute

a walver of any sxisting privilages
and ismunities.

. Disqualification, A1) providers

are subject to disqualification
pursuant to 28 U.S.C. § 455 (1988).

. Conclusion of ADR Proceedings.

At the conclusion of sach ADR pro-
ceeding the provider, parties, and
th:‘court will take the following
action:

1. The ADR provider will send the
the court clerk 3 memorandum
stating the style and clivil
action number of the case; the

~62-
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namas, addresses, and telephone
numbers of counsel; the type of
the case; the method of ADR pro-

ceeding; whether ADR was
:occottful: and the provider's
ees.

Z. The court clerk shall submit a
questionnatre to the parties
and will require counsel and
thetir clients to complete and
return the questionnaire for
rafarence by the court, attor-
nesys, and public.

3. The court clerk annually shall
tabulate, analyze, and report
on the disposition of ADR pro-
ceedings. The clerk shall keep
on file the questionnaire from
closed ADR proceedings.

L. Sanctions. The sanctions availadble
under Federal Ruls of Civil Pro-
cedure 16(f) shall apply to any
violation of this rule.

&3

c-12

App.



Vestern District of Wisconsin

1. The Court has authority to
refer appropriate cases to
alternative dispute resolution
programs that — .
(A) have been designed fer use in
a district court; or

(8) the Court may make available,
including mediation, minitrial, and
summary jury trial.

2. The Court encourages the
voluntary use of alternate

dispute resolutiontechniques by
providing for the dissemination

of information concerning the .
avaitability of such techniques.

3. Based upon the recommandation of
the Advisory Group as well as the
Court's experience, no alternative
dispute resolution proceading
provides for the involvement

of the presiding judge.

4. A case schedule 15 not parmitted
to be delayed or altered based upon
alternats dispute reselution
procesdings.

A14%e

Narthern District of Georgis

1. TYhe Court has concluded that the
Advisory Group was correct ia its
asselsment that the Court, It bar,
and ts Yitigants wil) bast be served
by first r!nlng expariance with a
sore familiar adjudicatory type of
siternativa disputa resolution
program, such as arbitration, before
turning te a less familiar negotiative
procedure, such as sedistion.

2. The Court also believes that more
extensive training Is needed to prepare
attarneys to becowe good mediators as
opposed te training attorneys to become
good arbitrators. It is the Court's
spinion that prior experience with
arbitration will easble the Court te
develop a stronger pool of sediaters

in the svent the Court determines, at
a later time, that a mediation program
should ba established.

District of Alaska

Although in court endorges a
concept of ADR as a useful,
appropriate technique for
diverting cases from the normal
judiclal track in the interest
of reducing costs and delay,
court is concerned that the bar
is relatively young compared to
those where ADR programs have
been successfully instituted.

The court unwilling to undertake
the study of implementing other
ADR programs on its own., This
is an area where the bar itself
must assume a substantial role
in the reduction of costs and
delay in litigation.

0-12
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