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REPORT OF THE ADVISORY GROUP
CIVIL JUSTICE REFORM ACT OF 1990

WESTERN DISTRICT OF MISSOURI

I. INTRODUCTION
A. DESCRIPTION OF COURT

1. STRUCTURE OF COURT '

The United States District Court for the Western District of Missouri comprises sixty-six
counties in the western haif of the state. It has six active judicial positions and at present three
judicial officers are on senior status. There are four full-time magistrate judges and a fifth
magistrate position will be filled in early 1992. There are five divisions of the court with
headquarters in Kansas City, Missouri.

The supporting personnel of the court are centered in the clerk’s office which is presently
composed of fifty-six authorized deputies which include three pro se law clerks and clerical
personnel to process the vast number of prisoner cases that are filed in this district.

2. STATUTORY STATUS

The Western District of Missouri has been designated a demonstration district (Section
104 of the Judicial Reform Act of 1990) and as such has been specifically directed to experiment
with ways to reduce cost and delay, including alternative dispute resolution procedures.

The Advisory Group is recommending that the court file and implement its Civil Justice
Expense and Delay Reduction Plan by December 31, 1991, so that the Western District may be

designated an early implementation district.



B. SUMMARY OF FINDINGS

The Advisory Group has concluded that delay is not a substantial problem in the Western
District of Missouri. This conclusion was reached by the Group after it completed an assessment
of the docket, interviewed judges and court personnel and discussed the issue with attorneys who
practice before the Western District and clients who have been involved in litigation in the
Western District. Whﬂ; delay is not a substantial problem, the Advisory Group identified 6 areas
in which improvement could be made. N '

(1) There was evidence that dispositive motions are not ruled on quickly enough. This
can result in costly litigation preparation that could be avoided if the parties had known the result
of their dispositive motions well in advance of trial. Attorneys contribute to this problem by
filing dispositive motions on the eve of trial.

(2) Parties do n;')t regularly exchange essential information at an early stage of the
litigation. This may impede their ability to competently and fairly evaluate their case which in
turn discourages meaningful settlement negotiations until late in the case.

(3) A substantial portion of the docket is made up of prisoner related cases which involve
numerous pro se plaintiffs and problems of cost and security.

(4) Social security appeals pose a special problem because they require a level of
specialization that the average law clerk does not have.

(5) The sixty day rule (now the six month rule as a result of the Civil Justice Reform Act
of 1990) does not always result in clear information about what motions are not being processed
quickly.

(6) Even though delay is not a significant factor in the Western District, the Advisory



Group concludes that the cost of litigation might still be excessive. It may be that the litigation
process is expensive, no matter how well it is managed.

C. SUMMARY OF RECOMMENDATIONS

(1) Adopt an Early Assessment Program to divert cases from the court system to
alternative dispute resolution procedures.

(2) Require a trial date to be set at the first pretrial conference unless circumstances do
not permit an early trial setting. '

(3) Require the parties to conduct a telephone conference with“the judge before filing any
discovery motion.

(4) Hire a permanent law clerk, with some medical experience or background, to handle
all social security appeals.

(5) Alternatively,-adopt a procedure for social security appeals that would by-pass the
district court and send the case directly from the administrative tribunal to the court of appeal.

(6) Purchase video equipment to link the federal courthouse in Jefferson City with the
Jefferson City Correctional Center. |

(7) Amend local rules to require a hearing on a motion for summary judgment within
sixty days after the response is filed and if the judge does not rule from the bench, the judge
must state by what date the dispositive motion will be ruled. The rule would also establish a
uniform format for the motion and would permit the court to specify the period during which
motions for summary judgment may be filed.

(8) Amend local rules to provide that post-trial motions are deemed to be overrruled if

they have not been decided within ninety (90) days after the filing of the motion.



II. F CONDITION DISTRICT

A. CONDITION OF THE DOCKET
1. CURRENT CONDITION OF THE DOCKET

The following chart shows the statistical condition of the docket in the Western District
of Missouri between January 1, 1991 and November 30, 1991:
g CIVIL CASE STATISTICS
January 1, 1991
through
November 30, 1991

FILED = CLOSED  PENDING

Contract 265 307 283
Real Property . 7 14 10
Land Actions 1 7 3
Personal Injury 190 228 241
' Personal Property 20 28 40
Civil Rights 178 191 264
Prisoner Petitions

Federal 123 119 151
State 907 755 870
Forfeiture/Penalty 42 37 27
Labor 145 133 144
Property Rights 9 10 17



Other 373 423 326
TOTAL 2260 2252 2376
2. IN E FILINGS

The following summary of the trends in case filings is based on the statistical analysis
of the docket of the Western District of Missouri which was conducted by management analyst,
David Loupe. The complete statistical analysis is included as Appendix B of this report.

a. Trend in number of cases filed '

The Advisory Group studied case filing trends between 1971 and the present. In 1971
there were approximately 450 cases filed per judgeship in the Western District (Filings per
judgeship do not include magistrates or senior judges). In 1991 there were approximately 430
cases filed per judgeship. Between 1976 and 1991 the number of criminal case filings remained
nearly constant. During this period, the number of civil cases fluctuated from a low of
approximately 290 case filings per judgeship to a high in 1986 of approximately 600 case filings
per judgeship.

Between 1971 and 1991, the highest number of case filings per judgéship (approximately
790) occurred in 1975, when there was a sharp increase in the number of criminal cases. The
lowest number of case filings per judgeship (approximately 300) occurred in 1981 when civil

case filings reached the lowest level during the period.

As of September 30, 1991, 12.5% of all pending cases were over two years old. The
greatest percentage of cases pending over two years was prisoner petitions (43.9%), followed

by contracts (12.9%) and civil rights (12.5%). This trend was found to be consistent with similar
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statistics from 1988, except that there are slightly more two year old civil rights cases today that
there were in 1988 and there are fewer two year old social security cases today that there were
in 1988.

Between 1971 and 1991, the cases pending more than three years seem to be related to
the number of cases which were filed in the previous year. This indicates that in the Western
District of Missouri, caseload has an affect on the age of the case. Simply put, if there is an
increase in the number of cases filed during one year then the next year there will be a greater
number of cases pending for more than three years.

¢. Trends in the kind of cases being filed in the Western District of Missouri

(1) Between statistical year 1974 and the present, there has been a sharp decline
in the number of antitrust cases filed, from a high of approximately 35 cases in 1976 to a low
of 1 case in 1990.

(2) Between 1974 and the present there has been an increase in the number of civil
rights cases filed, from a low of approximately 85 in 1974 to a high of approximately 245 in
1990.

(3) Between 1974 and the present there has been a significant fluctuation in the
number of contract cases filed but the same number of contract cases were filed in 1991 as were
filed in 1974 (approximately 200). The greatest number of contract cases (490) was filed in
1979.

(4) Between 1974 and the present, copyright/trademark and patent cases rose
gradually to a peak of 50 filings in 1989 and then sharply declined to approximately 17 cases

in 1991. The lowest number of case filings occurred in 1975 when only 6 cases were filed.
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(5) Between 1974 and the present, forfeiture and tax cases remained relatively
constant starting at approximately 48 filings in 1974 and ending with approximately 60 filings
in 1991. There was a sharp increase in the number of these cases in 1982-83.

©6) The number of labor suits filed has steadily climbed from approximately 61
suits in 1974 to approximately 123 cases in 1990.

(7) Prisoner cases started relatively high in 1974 (approximately 900) and then
sharply declined to a low (approximately 400) in 1979. The most prisoner suits were filed in
1987 (approximately 1100) and that number has declined slightly ‘since (approximately 1000
cases filed during 1991).

(8) The number of cases involving real property has declined sharply since 1979 when
180 cases were filed. The lowest number of property filings occurred in 1991 (approximately
9.

(9) The highest number of social security appeals were filed in 1984 (approximately 425)
and the lowest number were filed in 1974 (approximately 45). In 1991, approximately 150 social
.security appeals were filed in the Western District.

(10) Tort cases have gradually increased from approximately 145 filings in 1974 to 215
filings in 1991. An aberrational jump occurred in the number of tort filings between 1985 and
1987, reaching a high of 500 cases between 1986 and 1987.

3. TRENDS IN JUDICIAL RESOURCES

The Western District of Missouri currently has six active judicial positions and three
judicial officers are on senior status. There are four full-time magistrate judges and a fifth

magistrate position will be filled in early 1992. Between 1971 and 1979 there were four active
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judicial positions. Two judgeships were added in 1979. Between 1971 and the present the
number of magistrates rose from two to five. The court has been fortunate that since 1980 there
have been a number of senior judges to assist in the processing of civil and criminal cases.

B. COST AND DELAY

1. Extent of excessive cost and delay in the District

The median tinfe from issue to trial in civil cases is 14 months, compared with the
national median of 15 months. Over the last ten years, the average elapsed time for disposition
of cases has been cut in half. Only 12.5% of the current cases have t;een pending more than two
years, and the statistical evidence supports the conclusion that an increase in the number of cases
pending more than two years correlates with increases in the overall number of case filings. In
other words, the only time during the period studied by the committee that it observed excessive
delay in the system, oocurred when so many cases were filed that the system was simply
swamped.

Based on this statistical evidence, the assessment of the docket completed by the Advisory
Group, interviews with judges and court personnel and discussions with aitomeys who practice
before the Western District and clients who have been involved in litigation in the Western
District, the Advisory Group has concluded that delay is not a substantial problem in the
Western District of Missouri.

The primary reasons for the absence of delay seem to be threefold: (a) local rules, (b)
judicial and non-judicial resources, and (c) good management. The court’s local rules, standing
orders and internal operating procedures provide close judicial supervision of litigation and

contribute to the absence of a backlog that is sometimes associated with civil litigation in the
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federal courts. Included in Appendix A of this report is a complete set of the Local Rules of
the Western District of Missouri. Many of the litigation management principles that are referred
to in Section 473 of the Judicial Improvements Act of 1990 are already in place in the Western
District of Missouri. The court has also benefited from adequate judicial resources given the
number of cases handled in the district. Both active and senior judges maintain significant
caseloads and the magistrates are flexible, experienced and dedicated. Non-judicial personnel are
well managed and contribute significantly to the absence of delay in the Western District.
While the Group has concluded that excessive delay is nog a problem in the Western
District, there are areas where even greater efficiency is needed. Furthermore, while there may
not be excessive delay in the system, the Group has concluded that here, as elsewhere, the cost
of litigation is perceived to be high. The Advisory Group saw no substantial evidence, however,
to conclude that the reason that litigation is expensive is because the court system is not
functioning at an adequate level. In an effort to better evaluate the costs of litigation, the
Advisory Group has developed the Early Assessment Program which is attached to this report
‘as Appendix C. One of the purposes of this experimental program is to see if cases processed
by alternative dispute resolution procedures are quicker and less expensive or whether they are
neither quicker nor less expensive but nonetheless better meet the needs of the individual
litigants.
2. Principal causes of cost and delay
(a) Dispositive motions
Based on its investigation, the Advisory Group concludes that dispositive motions need

to be ruled more promptly. Even when these motions are filed months before trial setting, they
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may not be ruled on until the time of trial. This means that the parties must incur the cost of
compiete trial preparation which will be meaningless in those cases where the dispositive motion
is granted. This may even occur when the case is set for a bench trial.

In some cases, lawyers contribute to this problem by filing the dispositive motions shortly
before trial, thereby limiting the amount of time that the court has to consider the motion. This
may mean that the system and the clients incur the cost of substantial discovery and litigating
the case when it could have been handled summarily if a timely motion had been filed. Lawyers
may also contribute to the problem by filing too many dispositive~motions. If the court only
grants 5% of all dispositive motions filed, there is a disincentive to take the motions seriously.
It is time consuming to sift through 95 motions to find the 5 motions that warrant attention.
Dispositive motions take a long time to evaluate even if they are not justified and if they are
justified, the opinion must be drafted carefully to satisfy the court of appeals.

The format of motions for summary judgment is particularly problematic in terms of
getting a quick ruling. In many cases it is difficult for the court to locate what evidence is
available on the question of whether there is a genuine issue of material fact. When in doubt,
the court is more likely to deny the motion than to grant it, erring on the side of keeping the
case open in the hoﬁes that it will be satisfactorily resolved in some other way. Furthermore,
when the motions and suggestions in support are copious and complex, the law clerks may be
tempted to put them on the back burner and deal with the simpler, more pressing matters of the
day.

(b) Rulings on meotions - Sixty Day Rule
Prior to the adoption of the Civil Justice Reform Act of 1990, the district courts were

15



required to send to their respective circuit courts a quarterly report showing the number of
motions which were more than sixty days past due. A motion was deemed to be due if the
parties had filed all permissible documents and taken all permissible action relevant to the
motion. If the judge or the parties took any action concerning the motion, such as filing
additional briefs, asking for a hearing, asking for additional information or sometimes, even
inquiring about what was happening with the motion, the motion was no longer “due" and the
sixty days would not start running again until the motion became np? for ruling a second time.

Another quirk of the rule was that it would only require a report about those cases which
were sixty days past due at the time of filing the quarterly report. If a case were to become "past
due" one day after the report, it would not be picked up unless it was still past due when the
next report was issued three months later. Based on this evidence, it would appear that a motion
could be pending for many months and never be listed on the sixty day list.

The Advisory Group gathered substantial evidence that the sixty day rule, with all its
flaws, did put pressure on the court personnel to dispose of motions before they had to be
reported to the Eighth Circuit, once again demonstrating that time deadlines do contribute to
moving cases. The Civil Justice Reform Act of 1990, however, substitutes a six month rule for
the sixty day rule. Now, the district court judges must report only those motions which are more
than six months "past due". This means that if the motion falls due one day after the six month
period, it will not be reported until the next sixth month report. The Advisory Group is
concerned that this change in the rule will result in motions being ruled on in a less timely

manner and will contribute to an increase in cost to the system and the litigants.
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(c) Discovery disputes

In the Western District, as elsewhere, discovery makes up a substantial part of the cost
of litigation. One of the problems with discovery is that it is sometimes started too late,
impeding the ability of the parties to realistically evaluate their case so that meaningful
negotiations can occur between the parties. Sometimes, while discovery is commenced early
enough, the essential discovery is not focused on at an early stage, and therefore settlement
negotiations can still be delayed. )

Another problem with discovery is the formality of the process. The time to compose
motions and suggestions in support and the time to get them heard by the judge can slow down
the case substantiaily because no one wants to proceed until the discovery dispute is resolved.

According to some sources, there are simply too many discovery motions filed. This
might be explained by the increasing pressures of legal malpractice and the larger size of the
civil bar which makes lawyers less trusting because they are not personaily familiar with
opposing counsel and means that lawyers may be less collegial because they may not face the
‘same opponent in the future.

The number of discovery motions filed also has an impact on other aspects of the court
system. For example, the law clerks stated that discovery motions have to be ruled on quickly
because they often involve a discovery event that has already been scheduled. Discovery motions

may therefore be given more attention than the more complex motions, such as summary

judgment or the less familiar cases such as social security appeals.
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3. How are cost and delay in civil litigation affected by the types of cases filed?
(a) Prisoner cases

The following summary is taken from a report prepared by Dale Doerhoff, a member of
the Advisory Committee, Western District of Missouri.

Forty percent of the cases filed in the Western District are civil cases filed by prisoners.
On October 1, 1991 thére were 453 of these cases pending in the Central Division. Because of
the concentration of correctional facilities in central Missouri, more of these prisoner cases are
pending in the Central Division of the Western District than any otiler venue.

Civil cases filed by prisoners absorb substantial resources. One magistrate spends almost
full time processing these cases. In support of his work there are law clerks, clerical personnel
and the overhead involved in the occupancy of the entire second floor of the Federal Courthouse
in Jefferson City. Even so, more prisoner motions are more than sixty days past due than in any
other case.

Transportation of parties and witnesses in these civil cases filed by prisoners is a major
expense. The Missouri Department of Corrections has performed an anﬂysis of the cost of
transporting prisoners and witnesses to court and has determined that it costs between $800 and
$1000 per court visit.

The burden of these prisoner cases has increased in recent times because case law makes
it more difficult today than it used to be to dismiss in forma pauperis proceedings that the court
thinks are frivolous and therefore an abuse of the court’s process. The Missouri Department of
Corrections has attempted to reduce the number of civil cases filed by prisoners by implementing

a certified grievance procedure at the Jefferson City Correctional Center. However, case filings
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are now more frequent than before the procedure was implemented.
(b) Social Security Appeals
While the time to disposition in social security appeals is not problematic, the Advisory
Group did observe that as of October 31, 1991, more than 50 dispositive motions were past due
in social security appeals, second only to civil prisoner cases for the greatest number of past due
motions. The group learned during its hearings that this might be caused in part because social
security appeals often involve evidence that may be difficult to understand because extensive
medical records and medical concepts are common in such cases. Social security cases also have
their own rules of procedure that a clerk must be conversant with before the case can be
processed. In short, a level of expertise is needed to work on social security appeals that is not
often possessed by the average law clerk. Furthermore, because law clerks rarely stay for more
than two years and the social security cases are distributed relatively evenly among them, it is
difficult to develop the needed expertise to process the cases quickly.
Finally, the Advisory Group questions whether social security appeals at the district court
level are even necessary. In these cases the district court is merely reviewing the record that was
developed at the administrative tribunal and the litigants are still permitted a second appellate
review at the circuit level. This duplication of effort in these cases which are technicaily difficult

may represent unnecessary cost and delay.

(a) Court Rules

Included in appendix A of this report is a complete set of the Local Rules of the Western

District of Missouri. These rules appear to have contributed substantially to reduction of cost
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and delay in the district. In fact, many of the litigation management principles that are referred
to in Section 473 of the Judicial Improvements Act of 1990 are already in place in the Western
District of Missouri.

(b) Mandatory Arbitration

(The following is a description of current Local Rule 30. Rule 30 will be suspended in
the Western Division of the Western District as of January 1, 1992. In its place will be the new
Early Assessment Program which has been approved for implementation in the Western
Division. Rule 30 will continue to be operative elsewhere in the V\;estem District)

The Western District of Missouri, as one of the original ten pilot courts for
implementation of an arbitration program, began the statutorily required alternative dispute
resolution program in late 1985 with the adoption of Local Rule 30. This rule provides for
compulsory arbitration in all civil actions where the amount of the damage award could not
reasonably exceed $100,000, exclusive of punitive damages. Civil suits filed by prisoners, and
administrative appeals are exempted from the rule. In its current form, Rule 30 creates a
presumption in all cases that the damage award will be less than $100,600 so that the party
wishing to avoid compulsory arbitration must show otherwise. The presumption will not exist
if an attorney for the claimant certifies that there is a good faith belief that the amount of the
damages will exceed $100,000. Even so, the court can still require the case to go to arbitration
if the court concludes that the award will not be more than $100,000.

The arbitration hearing will occur approximately 5 months after the filing of the last
original answer. The rule limits the amount of discovery time that is permitted and continuances

will not be granted unless discovery has been conducted diligently from the time of filing of the
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The arbitration panel is selected at random by the Clerk of the Court. The panel consists
of three members but if both parties agree, only one arbitrator need be used. A trial de novo is
permitted from the arbitration but the disincentives for doing so are that the party seeking a trial
de novo will be required to pay all of the arbitration fees if the judgement at trial is not more
favorable than the decision of the arbitrator. The amount of the fees must be posted as bond
when the trial de novo is filed. The fees, however, are not substantial. Each arbitrator is
permitted to collect seventy-five dollars ($75.00) per arbitration, so the fees could range from
seventy-five dollars ($75.00) if one arbitrator is used to 2 maximum of two hundred twenty-five
dollars ($225.00) if three arbitrators are used.

In general, the compulsory arbitration program in the Western District of Missouri is
considered a success as evidenced by the fact that 74% of all cases placed in the arbitration
program have been disposed of without judicial involvement and only 2% of the cases originally
placed in the program have been tried by a judicial officer. Not only has the program been
successful in reducing judicial involvement, it has also been successful in promoting extensive
involvement from the bar association. Their support for the program is reflected in a study
conducted by B. Meierhoefer for the Federal Judicial Conference. Of those attorneys who
responded to a questionnaire in that study, 22.2% strongly approved of the program, 58%
approved, 12.7% disapproved and 7.1 % disapproved strongly. There was not, however, a clear
consensus on whether arbitration saved the parties time and reduced costs. Of those attorneys
responding to the survey, approximately 63% of them felt that arbitration did save time and

reduce cost but approximately 37% of them did not.
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The Meierhoefer study did show that of those cases which were resolved by arbitration
in the Western District between December 1985 and November 1986, the median number of
months from filing to disposition was nine. The median months from filing to disposition in all
civil cases resolved by trial as opposed to arbitration was nineteen. One possible interpretation
of these statistics is that compulsory arbitration forces the parties to focus on meaningful
settlement discussions dt an earlier stage in the dispute resolution process.

(c)  Early Trial Date

Some judges in the Western District set cases for trial before rather than after the close

of discovery. The theory for doing this is that it provides a clear deadline for litigation
preparation. The work of the parties is thereby better focused, and the parties have a greater
incentive to start discovery quickly and this means that they are more likely to develop the facts
necessary to evaluate their case at an early stage in the litigation so that meaningful settlement
negotiations can begin §mmpﬂy. The Advisory Group conducted a study to compare the
disposition time in cases with an early trial setting with the disposition time in cases without an
'early trial setting. Of the twelve categories of cases examined, five categories showed a
significant difference between the early trial setting cases and those where trials were set after
the close of discovery. There were marginal differences in four of the twelve categories and

only three of the categories yielded no significant difference in disposition time.

There is some evidence to suggest that setting the calendar a year in advance with
alternating two weeks of criminal and three weeks of civil cases has the potential for delay.

While adequate attention must be given to the speedy trial guidelines which provides only a forty
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day window for trying criminal cases, currently it is unusual fc- any criminal cases to be tried
during the second week of the criminal docket. Further investigation should be done to
determine if the second week of that criminal docket could be used to move civil cases.
(e) Discovery Motions

Currently, Local Rule 15(m) requires all parties who wish to file a discovery motion to
certify that they have conferred with opposing counsel concerning the discovery dispute before
the motion is filed. Some Western District judges have also imposed their own rule that no
discovery motions may be filed until the parties first confer with tl;e judges by telephone or in
chambers. In most cases, these informal conferences resolve the discovery dispute without
further action. The Advisory Group conducted a study to compare the disposition time for cases
handled by judges with this rule where discovery disputes were handled informally with cases
where formal discovery motions were filed. In five of the twelve categories of cases examined,
there was a significant difference in disposition times. In four of the twelve cases, there was
a marginally significant difference in disposition time and in three of the twelve categories there
was no significant difference in disposition time.

) Effect of Judicial Resources on Cost and Delay
(1)  District Judges

There are currently sufficient district judges to complete the work of the court in a timely
and cost effective manner. This is particularly so because of the number of senior judges who
are handling a significant number of cases in the Western District. The only time during the
period studied by the Advisory Group that it observed excessive delay in the system was when

so many cases were filed that the system was simply swamped. These peaks in case filings,
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however, were eventually absorbed by the system and the current number of judges appears to
be adequate to handle the current case load.
) istrate Judges

The magistrates in the Western District have historically handled the pre-trial criminal
docket. This means that they do more work on the criminal docket and less work on the civil
docket than magistrates in other districts. The criminal cases are alternatingly assigned to each
magistrate. The magistrates then fit civil matters around the criminal dockets. Because
magistrates are assigned primarily to the criminal docket, they hav; some difficulty managing
their time because the demands of the criminal docket are unpredictable. Consequently, it tends
to be their civil work which is bumped. The addition of the new Western District magistrate
who is expected to begin work in 1992 should create additional capacity to handle civil cases.

The average magistrate consent case takes approximately three to eight days to try and
once a case is ready for trial, it can be tried within two to three months. Currently there are
not a significant number of cases that are tried by the magistrates. In those areas in the district
.where a district court judge is not as readily available, there are more cases tried by consent to
the magistrate.

There was a general consensus that settlement conferences should be done early in the
process to avoid unnecessary costs, and that the magistrates preferred being assigned to a case
at an early stage in the proceeding so that the magistrate would be up to speed when action was
necessary. Another proposal would have a magistrate assigned to each case as it is drawn by
the district judge thereby encouraging more referrals to the magistrate at an earlier stage in the

litigation. A suggestion was made that magistrates could be included with the district judges for
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periodic case assignments and parties who did not want a case tried by a magistrate would have
to affirmatively opt out.
(3)  Court Facilities

The physicé.l space situation in this court and in particular in the western division (Kansas
City) has reached a position of tight quarters. With judges taking senior status and replacement
judges being appointed, chamber areas have diminished to a point that they will be saturated in
two to three years. Also, as other units of the court expand availab_ic’spacc is nonexistent. To
alleviate this situation funding has been requested for fiscal year 1993 for the purpose of site
procurement and design of a new judicial facility in Kansas City. It is anticipated that a new
courthouse should be ready for occupancy in late 1996.

Facilities are also a problem in the central division (Jefferson City) because of the large
number of prisoner cases that are handled there. The cost of transporting parties and witnesses
to testify in these civil cases is a major expense and a major security problem.

4 Court Staff

Adequate staff appears to be available in the Western District to handle the current case
load, except a need was identified for a permanent social security law clerk to develop an
expertise in social security cases.

(5)  Automation

The Western District of Missouri has taken several opportunities and advanced
automation as far as the Administrative Office will allow. There are currently two Unisys
5000/92.5 systems for our court. The software on the first Unisys computer includes:

1) ICMS Civil/Criminal: an on-line civil and criminal docketing and case
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2)

3)

4

5)

management system.

PACER: a public access system allowing Chambers, attorneys and other members
of the public to view docket sheets via a modem.

CFS: the Court Financial System. Allows entry of receipts, vouchers, printing
checks, tracking BOCs, fines, recording juror attendance and payment of jurors.

Personnel: a system for tracking leave usage, training and other statistics for the

personnel department. '

RMS: the records management system for tracking case files by checking them

in and out using bar code technology.

The software included on the second Unisys computer includes:

1y
2)

3)

ICMS BANCAP: an on-line bankruptcy docketing and case management system.
VCIS: the Voice Case Information System, allowing the public to call the
computer to hear information about a particular case.

Archive: an on-line bankruptcy system storing information about cases that have

been closed and removed from BANCAP.

In addition to the Unisys systems, there are over 140 personal computers (PCs) located

in Chambers and the Clerk’s Office. These PCs are used for word processing, statistics and

spread sheet generation, data communications, small databases and appointment calendars. In

addition to these traditional functions many of these PCs are used as terminals for the Court’s

Unisys computers.

The court is in the process of installing a building-wide network connecting PCs in all

Chambers with those in the Clerk’s Office. Judges, secretaries, law clerks, courtroom deputies
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and much of the clerk’s office personnel will bave access to electronic mail and scheduling
through the network.

There is a high demand for training in the Court. In response to the need, a training
room has been installed and a computer training committee has been organized to determine the
needs, priorities and content of classes to be taught within the District. Members of this
committee develop and teach the courses that are available. A few of the classes currently
available are an Introduction to Personal Computers, Introduction to Word Perfect and
Introduction to Quattro Pro. )

During the next year it is expected that the BANCAP application will be ported to a "486
based computer system. The Unisys computer will then be taken over by the Probation Office
to run PACTS and the Judgment and Commitment system.

(2) Better Assessment of Impact of Legislation
The Advisory Group attempted to investigate whether more criminal cases are being tried
now than in the past because of federal sentencing guidelines. The group speculated that some
.attorncys might be more willing to go to trial because they already have an idea of what the
sentence will be if they lose. An analysis was done charting the median disposition time from
filing to disposition for all criminal cases for statistical years 1971 to 1991. The median
processing time for the three years prior to the sentencing guidelines was: 1986, 3.3 months;
1987, 3.8 months; and 1988, 3.6 months. In the three years following the adoption of the
federal sentencing guidelines, the median filing to dispositdon times was: 1989, 5.1 months;
1990, 5.8 months; and 1991 7.1 months. While this might indicate that sentencing guidelines

are increasing the amount of time needed to dispose of criminal cases, there is currently not
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enough data to support an accurate conclusion.
It was also suggested that in future studies the Advisory Group should look at the number

of defendants in each criminal case filed as well as the number of cases. The reason for this is
that there has been an increase in the number of multiple defendant cases in the Western District
and normally these complex cases would be expected to take more time to dispose of. A further
investigation of the interrelationship between the civil and criminal docket should also examine
whether there has been an increase in the number of trial settings requested in criminal cases.
It is not necessarily the time to disposition in criminal cases that is th&e important statistic to look
at to determine the impact of sentencing guidelines. An increase in the number of trials in
criminal cases will more likely have a direct impact on the civil docket than the number of
criminal cases filed. A future study shouid also examine whether criminal cases are taking longer
to process because the presentence investigation is now more complex because of the sentencing
guidelines.
. Recommendations

The following section contains the recommendations of the Advisoxy Group, an
explanation as to how the recommendations will reduce cost and delay and bow the
recommendations include significant contributions to be made by the court, the litigants and the
litigant’s attorneys.

A. Early Assessment Program

The Advisory Group recommends the adoption of the Early Assessment Program which
is incorporated in this report as Appendix C. This program was formally adopted by the

Western District by general order on October 31, 1991. The program is slated to begin January
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1, 1992 and will extend through December 31, 1994 on an experimental basis. An evaluation
of the program will be completed at the end of the experimental period to measure its success
or failure.

The Early Assessment Program (Program) is designed to encourage the parties to:

1. confront the facts and issues in their case before engaging in expensive and

time consuming procedures.

2, engage in early discussion of the issues.

3. consider the views of the opposing side.

4, consider the projected cost of future proceedings in an effort to settle the

case before costs and attorney fees have made settlement more difficult.

5. consider methods other than formal litigation as methods for resolving their

disputes.

One third of all civil cases filed in the Western Division, except those categories of cases
which are excluded by the rule, will be randomly assigned to the Early Assessment Program.
" A second third of the civil cases will be permitted to participate in the Early Assessment
Program if the Program Administrator selects the case and the parties agree, and the third group
constitutes a control group which is exempt from any automatic use of alternative dispute
resolution. Participants in cases assigned to the control group may specifically request of the
Program Administrator to be included in the Program, or agree to use some form of alternative
dispute resolution on their own.

The Early Assessment Program will be managed by a Project Administrator. For those

cases automatically assigned to the program, the project administrator will hold an early
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assessment meeting within thirty (30) days after completion of responsive pleadings. At this first
meeting the administrator will advise the parties and their attorneys of the ADR options available
to them for resolution of their dispute. The administrator will also determine if additional
discovery is needed and if so the administrator will work with the parties to devise an informal
plan for sharing important information and conducting key discovery so that meaningful
settlement discussions can occur as quickly as possible. The administrator, at this first meeting,
will also help the parties to identify areas of agreement and to explore the possibility of settling
the case by mediation. A mediation may be initiated immediately by the administrator if the
parties agree or at some later date with the administrator serving as the mediator. If this option
is not selected, then the parties are required to select one of the following options (a)non-binding
arbitration, (b) outside mediator, (c) early neutral evaluation, (d) settlement conference with a
magistrate, (e) binding arbitration, or (f) some other ADR procedure. If the parties are unable
to agree on an alternative dispute resolution method then the administrator shall select one.
Notice of involvement in the Early Assessment Program will be provided to attorneys of
record as well as the parties. The parties are required to attend any asses;smcnt session where
there is significant discussion about resolving the case. The purpose of requiring the parties to
attend is to give them an opportunity to articulate their position and to hear their opposition’s
position. Party participation also insures that someone will be present who has the authority to
enter into stipulations and to commit to settlement agreements. The program requires that the
attorney for the party who attends the EAP sessions shall be the attorney who is primarily

responsible for handling the trial. This prevents decisions from being delayed for the reason that

someone who is a significant participant in the dispute resolution process is not present.

30



No communication made in connection with or during any program session may be
disclosed or used for any purpose in any pending or future proceedings in the court. The
administrator and the alternative dispute resolution neutral shall not discuss matters addressed
in the program sessions except that they may communicate to the assigned judge or the court en
banc about matters of non-compliance with the program. Likewise, information may be gathered
to evaluate the early assessment program but the names of the people responding and any
information that could be used to identify specific cases or parties shall not be disclosed. No
recording of any kind by any one is permitted at any of the mwﬁnés or sessions held pursuant
to the program, unless all the parties agree or unless the recording is made under non-binding
arbitration.

Most of the alternative dispute resolution techmiques available to the parties in the
program are traditional procedures which have been tried individually elsewhere. One
procedure, early neutral evaluation, is of a more experimental nature. In an early neutral
evaluation, an experienced neutral will give his or her evaluation of the facts in the case, the
likelihood of liability, and a non-binding estimate as to the value of the case. The early neutral
evaluation process is intended to minimize cost, to encourage the informal exchange of
information and to give the parties an objective evaluation of their case.

If early neutral evaluation is the selected ADR process, the parties first present the
evaluator with the essential information about the case and their respective positions. The
parties’ written evaluation cannot exceed 10 pages. In their statement, the parties may also
identify if there are any legal or factual issues which if resolved early in the dispute process

would hasten disposition of the case, may identify the discovery that is most needed to get
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parties to the point of meaningful settlement negotiations and may identify the person or persons
associated with the opposing party who if present at the early neutral evaluations session will
most likely increase the prospects of settlement. After the parties’ written statements are filed,
the early neutral evaluator will typically conduct a two-hour session at which each side briefly
presents the factuii and legal basis of their respective positions. The neutral may also during
this session help the parties to identify areas of agreement and to explore options for settlement.

Those neutrals who participate in the Early Assessment Program shall be paid by the
parties with each side contributing one half of the fees. Fees are sct by the neutral but cannot
exceed the amount which is contained in the neutral's application to the court requesting
participation in the program.

B. Rule 13 Motions

The committee recommends that the court adopt the following amendments to Local Rule
13:

RULE 13. MOTIONS

A. Summary Judgment.

(1) Summary Judgment. The court may without a trial enter summary judgment
with respect to a claim, counterclaim, cross-claim, third party claim, or an issue substantially
affecting such a claim if a party is entitled thereto as a matter of law because of facts not in
substantial controversy. In its order granting summary judgment or by separafe opinion, the
court shall recite the law and facts on which the judgment is based.

(2)  Facts Not In Substantial Controversy. A fact is not in substantial controversy

if it is stipulated or admitted by the parties who may be adversely affected thereby or if,
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considering the relevant admissible evidence shown to be available for presentation at a trial (or
the lack thereof) and the burden of production or persuasion and standards applicable thereto,
a party would be entitled at trial to judgmeut‘as a matter of law with respect thereto under Rule
50.

(3) Motion and Proceedings Thereon. A party may move for summary judgment
at any time provided the other parties to be affected thereby have made an appearance in the
case and have been afforded a reasonable opportunity to discover relevant evidence pertinent
thereto that is not in their possession or under their control. Within i‘S days thereafter any othér
party may serve and file a response thereto.

(a)  Without argument, the motion shall (1) describe the claims or issues as to
which summary judgment should be granted, specifying the judgment sought; (2) briefly
state the principles of law relied upon; and (3) recite in separately numbered paragraphs
the specific facts asserted to be without substantial controversy and on the basis of which
summary judgment should be granted, citing the particular pages or paragraphs of
stipulations, admissions, interrogatory answers, depositions, docﬁments, affidavits, or
other materials supporting those assertions.

(b) Without argument, a response shall (1) state the extent, if any, to which
the party agrees that summary judgment should be granted, specifying with respect
thereto the judgment that should be entered; (2) briefly state the principles of law relied
upon; (3) following the numbered paragraphs of the motion and with reference to each

numbered paragraph, indicate the extent to which the asserted facts recited in the motion

are claimed to be false or in substantial controversy, citing the particular pages or
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paragraphs of any stipulations, admissions, interrogatory answers, depositions, documents
affidavits, or other materials supporting that contention; and (4) recite in separately
numbered paragraphs any additional facts (whether or not asserted to be without
substantial controversy) which preclude summary judgment, citing the materials
evidencing such facts. To the extent a party fails to timely indicate and demonstrate
under clause (3) that an asserted fact is false or in substantial controversy, it shall be
deemed to have admitted such fact. ’

(¢) If a motion for summary judgment or rcspo;lse thereto is based to any
extent on depositions, answers to interrogatories, documentary evidence, or affidavits that
have not been previously filed, the party shall append to its motion or response the
pertinent portions of such materials. Only with leave of court may a party moving for
summary judgment supplement its supporting materials.

(d)  Arguments supporting a party’s contentions as to the controlling law or the
evidence respecting asserted facts shall be submitted by a separate memorandum at the
time the party files its motion summary for judgment or response thereto and at such
other times as the court may permit.

(e) Unless already ruled, the motion for summary judgment shall be set for
oral argument within sixty (60) days after the response is filed, unless oral argument is
waived by agreement of the parties. If there has been no ruling on the motion prior to
or at the close of the arguments, the judge shall announce to the parties a date certain by

which a ruling shall be made.

4. Case Not Fully Adjudicated on Motion. If on motion under this rule judgment is
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not rendered upon the whole case or for all the relief asked and a trial is necessary, the court
may make an order specifying facts that are without substantial controversy or the controlling
law, including the extent to which liability or the amount of damages or other relief is not an
issue for trial, and directing such further proceedings in the action as are just. Upon the trial
of the action the facts and law so specified shall be deemed established, and the trial shall be
conducted accordingly: An order that does not adjudicate all claims with respect to all parties
may be entered as a final judgment to the extent permitted by Rule 13(2).

S. Matters To Be Considered. In determining whether‘ an asserted fact is without
substantial controversy, the court shall consider stipulations, admissions, and to the extent on
file, the following: (a) depositions, answers to interrogatories, and affidavits to the extent such
evidence would be admissible if the deponent, person answering the interrogatory, or affiant
were testifying at trial,.provided however than an affidavit must affirmatively show that the
affiant would be competent to testify to the matters stated therein; and (b) documentary evidence
to the extent such evidence would, if authenticated and shown to be an accurate copy of original
documents, to be admissible at trial in the light of other evidence. A pany may rely upon its
own pleadings only to the extent of allegations therein that are admitted by other parties.
Notwithstanding the foregoing, the court shall not be required to consider evidentiary materials
not called to its attention pursuant to paragraphs (a) or (b) of subdivision (3).

6. When Evidence Unavailable. Should it appear from the affidavits of a party
opposing a motion for summary judgment that the party cannot for good cause shown present
materials needed to support that opposition, the court may deny the motion, may permit an offer

of proof, may order a continuance or permit affidavits to be obtained or depositions to be taken
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or discovery to be bad or may make such other order as it just.
7. Powers of Court.

(A)  The court (1) may specify the period during which motions for summary
judgment may be filed with respect to particular claims or issues; (2) may enlarge or
shorten the time for responding to motions for summary judgment, after considering the
opportunity for discovery and the time reasonably needed to obtain or submit pertinent
materials; (3) may on its own initiative direct the parties to show cause within a
reasonable period why specified facts should not be treated as without substantial
controversy and summary judgment based thereon granted; and (4) may conduct a
hearing to consider further arguments, rule on the admissibility of evidence, or receive
oral testimony to clarify whether an asserted fact is in substantial controversy.

(B)  Should it appear to the satisfaction of the court at any time that any motion,
response, memorandum, or supporting materials presented pursuant to this rule are
presented in violation of Rule 11, the court shall forthwith order the party presenting
such materials to pay to the other parties the amount of the reasonable expenses which
the filing of the materials caused the other parties to incur, including reasonable
attorney’s fees, and any offending party or attorney may be adjudged guilty of contempt.
B. All Other Motions. Unless oral argument is ordered by the Court, motions will

be ruled upon the written motion, supporting suggestions, opposing suggestions and reply
suggestions.
(1)  Suggestion in Support of Motions. The moving party shall serve and file with

the party’s motion a brief written statement of the reasons in support of the motion.
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(2)  Suggestions in Oppeosition. Within twelve days from the time the motion is
filed, each party opposing the motion shall serve and file a brief written statement of the reasons
in opposition to the motion.

(3)  Reply Suggestions.  Within twelve days from the time the suggestions in
opposition are filed, a reply brief may be filed.

(4)  Length ‘of Suggestions. Suggestions shall be concise. A party’s primary
authorities shall be emphasized. B

(5)  Oral Arguments. A request for oral arguments shall be clearly stated in the

motion or written suggestions.

Based on its investigation, the Advisory Group concludes that dispositive motions are not
being given sufficient priority. There are three primary reasons for delays in rulings on these
dispositive motions. In some cases the dispositive motions are filed shortly before trial making
it difficult for the court to process them in a timely manner. The proposed rule permits the
court to specify the period during which such motions may be filed. The second reason why
there is a delay in ruling on these dispositive motions is that there is not a uniform format which
clearly identifies the evidence available to show that there is no genuine issue of material fact.
The proposed rule identifies with specificity the contents of a motion for summary judgment and
makes it clear that the facts asserted to be without substantial controversy must be stated in
separately numbered paragraphs and the parties are required to cite the pages or paragraphs of
relevant materials which support their assertions. Likewise, under the rule, the court will state

the law and facts on which the judgment is based. The third reason for delay is the failure of
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the court to rule quickly on motions for summary judgment. The rule provides that unless the
motion has been disposed of, oral arguments shail be held within sixty (60) days after the
response is filed and at the close of arguments the judge will announce to the parties a date
certain by which a ruling shall be made. If the parties all agree that oral argument is not
necessary, the argument can be waived.
C.  Early Trial Setting
The Advisory Group recommends the adoption of Local Rule 15-G(S) to state as follows:
(5) Estimate the number of days necessary to try t;Jc case, with
reasons supporting the estimate. Designate the date for trial of the
case.
In addition, Form A of Local Rule 15 (Proposed Scheduling Order) shall be modified as follows:
V.
1. Estimate the number of days mnecessary to try the case

. This number of days is necessary because (state reasons why

this number of days is necessary for this case):

2. The case should be set for trial on

The justification for this rule change is the substantial evidence showing that in cases
where an early trial setting is designated, the case is disposed of more quickly. Hopefully, this

will encourage parties to start discovery early and to focus quickly on the most important issues
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in the case, so that meaningful settlement negotiations will not be postponed.

D. Early Designation of Expert Witness

The Advisory Group recommends that the court amend Local Rule 15 to require the
parties in the scheduling order to designate their expert witnesses by a date certain and that any
depositions of expert witnesses shall be completed by a date certain.

The Advisory Group was concerned that if an early trial setting is mandatory, the parties
might still delay identifying experts until late in the litigation process. This makes scheduling
of expert discovery hectic and makes it difficuit for both parties to prepare their experts to
respond to the positions taken by their opponent’s experts.

E. Discovery Disputes

The Advisory Group recommends the adoption of a rule which requires that no discovery
motion shall be filed until the parties conduct a telephone conference with the judge to attempt
to resolve the discovery dispute informally. If the discovery dispute cannot be resolved by
telephone conference, the parties will be permitted to file motions and supporting documentation.

‘ The purpose of this nule is to encourage quick resolution of discovery disputes without the cost
of formal written materials and without the delays attendant with the exchange of written
motions, hearings, etc. The Advisory Group identified substantial support among attorneys and
court personnel for the efficacy of this procedure and the statistical evidence gathered would
seem to indicate that quick and informal resolution of discovery disputes moves cases more
quickly.

F. Social Security Clerk

The Advisory Group recommends that the Court hire a permanent social security law
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clerk with a medical background to process all social security appeals. The evidence gathered
by the group suggests that social security appeals require a level of medical expertise that is
difficult for the average law clerk to develop during his or her tenure with the court.

G. Elimination of Social Security Appeals From the District Court

The Advisory Group recommends that social security appeals be sent directly from the
administrative agency to the circuit court of appeal. The group concludes that much of the work
done in the district court is duplicative because the district court is merely reviewing the record
that was developed at the administrative level and the litigants are still permitted a second
appellate review at the circuit level. A direct appeal to the circuit level would also speed the
resolution of social security disputes which involve parties in particular need of a quick and low-
cost resolution.

H. Video Equipment

The Advisory Group recommends the purchase of the video equipment necessary to link
the federal courthouse in Jefferson City with the Missouri State Penitentiary. The justification
for this purchase is that it will permit, when appropriate, parties and ss;imesses in civil cases
filed by prisoners to testify or appear from the Missouri State Penitentiary rather than being
transported to the federal courthouse in Jefferson City.

L Post Trial Motions

The Advisory Group recommends the adoption of a rule to provide that post trial motions
are deemed to be overruled if they have not been decided in ninety (90) days after the filing of
the motion. This is a rule which has been effectively used in the Missouri state court system

to clearly identify the time when motions are deemed to be overruled so that a timely appeal may
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be filed. All evidence gathered by the Advisory Group suggests that clear deadlines for litigants
and the courts are more likely to reduce delay in the system.
IV~ How the Recommendations of the Advisory Group Comply with Section 473 of the

Civil Justice Reform Act of 1990.

A, Principles of Litigation Management and Cost and Delay Reduction
(Section 473(a) Civil Justice Reform Act of 1990)
1. Individualized Case Management. ’

The Western District of Missouri does not utilize formalized "tracks" for cases at various
levels of complexity. It is the opinion of the Advisory Group, however, that the scheduling
order and the judicial management of litigation contemplated by Local Rule 15 provides an
adequate vehicle for the judge to develop an individualized case management plan at an early
stage in the litigation.  Furthermore, several other current rules of the court make
differentiations based upon the category of case. For example, since 1985 Local Rule 30 has
provided for compulsory arbitration in all cases under $100,000 except cases involving appeals
from administrative agencies or civil rights cases in which the plaintiff is incarcerated. Rule 15,
which requires a scheduling order in civil cases, exempts administrative appeals, prisoner cases
where the validity or conditions of confinement are being challenged, and any action challenging
the validity of a criminal conviction or sentence. The accelerated docket is another example of
differential treatment of civil cases in the Western District. The accelerated docket is currently
being used for all cases where a jury trial of less than four days will be needed. The more

complex cases which require more than four days are processed individually. Finally, the new

Early Assessment Program which is found in Appendix C of this report takes into account the
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individualized needs of certain cases by exempting multi-district cases, social security appeals,
bankruptcy, and habeas corpus actions, prisoner pro se cases and other pro se cases where
motions for appointment of counsel are pending as well as class actions. The Early Assessment
Program also provides a mechanism for the program administrator to evaluate each case
individually to determine if alternative dispute resolution is appropriate based on the nature of
the dispute and the parties involved.

2. Early and Active Judicial Control of the Pre-trial Process

a.  Assessing and Planning Progress of the Case

First, current Local Rule 15, provides for significant and early involvement of the judges
in the planning and oversight of the litigation process. Second, the Early Assessment Program
which has been adopted by the Western District provides for a detailed procedure by which the
program administrator at an early state in the litigation assesses the dispute and makes a referral
to an alternative dispute resolution procedure. That rule also provides detailed instructions for
closely managing the progress of the case through the early assessment process. Third, one of
.the specific ADR procedures which is authorized under the Early Assessment Program, the early
neutral evaluation, is a structured assessment process in which the neutral provides a decision
about the factual disputes in the case, questions of liability and amounts of damages.

b.  Early and Firm Trial Dates

Proposed Rule 15G(5) will require the parties in their proposed scheduling order to
identify when the case will be tried and the reasons why that date has been chosen. This rule
permits the attorneys to individually explain why a certain amount of time will be necessary for

trial preparation and provides an opportunity for the judge to evaluate this information in setting
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a firm trial date.
c. Reasonable and Timely Discovery.

Local Rule 15 currently provides for extensive regulation of the discovery process. It
requires discovery to commence immediately and does not excuse counsel from complying with
court orders or rules concerning discovery merely because motions are pending in the case. The
rule also requires the party to identify the date by which all discovery' will be completed and to
describe the discovery that each party intends to initiate prior to the close of discovery. Local
Rule 15 also limits the number of interrogatories which may be filed to 20 unless leave of court
is first obtained.

The Advisory Group has recommended the adoption of a new rule which requires that
any party involved in a discovery dispute must engage in a telephone conference with the court
and opposing counsel to try to resolve the dispute before any discovery motions may be filed.
This new rule will better insure compliance with appropriate discovery in a timely fashion. The
Early Assessment Program also, contains numerous provisions to assist the parties to focus on
the most important matters to be discovered and provides a mechanism for the informal
exchange of information.

d. Motion Deadlines and Dispositions

Currently Rule 15G provides that the scheduling order shall contain the date by which
motions for joining parties, motions to amend pleadings, motions for discovery, and dispositive
motions shall be filed. New Rule 13 which has been proposed by the Advisory Group also
contains a provision authorizing the court to limit the time in which motions for summary

judgments can be filed and requires in certain cases that a hearing be held within sixty (60) days
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after the response to the summary judgment motion is made. If the court does not rule on the
motion at the end of that hearing, the court must set a date certain by which the motion will be
ruled.

The Advisory Group also believes that its proposed rule requiring telephone conferencing
in discovery disputes will tend to hasten the resolution of discovery disputes. First, the dispute
will come to the attention of the court more quickly because formal motions will not have to first
be exchanged. Second, it is expected that most of the discovery dispute$ will be resolved during
the telephone conference so there will be no delay in ruling on the motions in most cases. This
second conclusion is based on the statistical studies conducted by the group.

3. Management of Complex Cases

The procedures previously identified in this report apply fully to complex cases. Itis the
opinion of the Advisory Group that the information developed in the pretrial conference and pre-
trial order required by Rule 15 permits the court to adequately assess the case’s complexity so
as to tailor a management plan consistent with the individual characteristics of the case.

' 4, Voluntary Exchange of Discovery

The Advisory Group’s proposed amendment to Local Rule 15 provides that in the
scheduling order the parties are required to designate their expert witness on or before a date
certain and that any depositions of expert witnesses shall be completed by a date certain.

It is the Advisory Group’s Early Assessment Program that most specifically address the
problem of voluntary exchange of discovery information. At the first assessment meeting the
administrator determines if additional discovery is needed and then works with the parties to

devise a plan for sharing important information and conducting key discovery that will equip



them expeditiously to enter meaningful settlement discussions. The non-binding arbitration
described in the Early Assessment Program also provides for mandatory exchange of certain
information prior to the arbitration hearing and the early neutral procedure requires a simple
written statement hot to exceed ten (10) pages which contains the facts and law essential to each
parties’ case and identifies additional discovery that will be key to future settiement negotiations
and which persons will be key to future settlement negotiations.

’

5. Conservation of Judicial Resources “

Current Local Rule 15 requires every discovery motion, unless otherwise ordered, to
contain a certification that the counsel for the moving party has conferred or has made a
reasonable effort to confer with opposing counsel conceming the dispute. In addition, the
Advisory Group has proposed the adoption of a rule which will prohibit any party from filing
a discovery motion until they have first participated in a telephone conference with the judge and
opposing counsel in an effort to dispose of the discovery dispute informally.

6. Alternative Dispute Resolution Programs

The Early Assessment Program which is attached to this report as Appendix C contains
an extensive proposal for the use of ADR programs in the Western District.

B. Voluntary Litigation Techniques (Section 473(b) Civil Justice Reform Act of 1990)

1. Joint Discovery Plan

Local Rule 15G and H already provide for a mandatory joint discovery plan unless
otherwise ordered by the court. The Western District’s Early Assessment Program also requires

the parties to engage in joint discovery planning as part of the first early assessment meeting and

later if certain ADR procedures are implemented.
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2. Adequate Authority

Current Rule 16 requires that the attorney who will actually handle the trial shall
participate in all pre-trial conferences unless excused by the court. The participants in the pre-
trial conference shall have authority to agree to uncontroverted facts and to the scope and
scheduling of discovery.

3. Early Neutral Evaluation Program.

The Early Assessment Program which is attached to this report as Appendix C provides
for the presentation of the legal and factual basis of the case to the ;)rogram administrator at a
non-binding conference conducted early in the litigation. It also includes an early neutral
evaluation procedure as one of the ADR options that parties can participate in.

4. Party Participation

The Western District’s Early Assessment Program has an extensive provision dealing with
the involvement of parties at relevant stages in the dispute resolution process. It provides
specifically that the parties themselves shall attend all program sessions unless their attendance
has been excused by the program administrator. If the party is not a natural person then
someone must attend on behalf of the party who has the authority to enter into stipulations, has
reasonable settlement authority and has a sufficient stature in the organization to have direct
access to those who make the ultimate decision about settlement. Outside counsel cannot satisfy
the requirements of this provision

S. Other Recommended Features.

The Advisory Group has no further recommendations at this time other than those

formally listed as recommendations in Section III of this report. It is the intention of the



Advisory Group to continue its work after the submission of this report and it may be that the
additional recommendations will be forthcoming.
C. Development of a Civil Justice Expense and Delay Reduction Plan

The Advisory Group presents this report and the recommendations contained herein to
the judges of the Western District of Missouri for their consideration in formulating a Civil

”

Justice Expense and Delay Reduction Plan.
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RCULE 3. FILES AND FILING

A. Flat Filing. In order that the files in the
Clerk’s office may be kept under the system com-
monly known as “flat filing,” all papers presented
to the Clerk or judge for filing shall be flat, unfold-
ed and securely fastened at the top.

B. Non-filing of Discovery Documents. The
following discovery documents:

1. Depositions under Rule 30 and 31, Federal
Rules of Civil Procedure;

2. Interrogatories, and answers thereto, under
Rule 33, Federal Rules of Civil Procedure:

3. Requests for production or inspection, and
responses thereto, under Rule 34, Federal Rules of
Civil Procedure;

4. Requests for admissions, and responses there-
. to. under Rule 36, Federal Rules of Civil Procedure

shall be served upon opposing counsel and parties,
but shall not be filed with the Court, except upon
order of the Court. However, a certification of
service shall be filed and in respect to depositions,
the court reporter, when the transcript is completed.
shall file a certificate showing the name of the
deponent, the date of taking, the name and address
of the person having custody of the original tran-
script, and the charge made for the original.

If relief is sought under any of the Federal Rules
of Civil Procedure, copies of only the discovery
matters in dispute shall be filed with the Court
contemporaneously with any motion filed under said
rules.

C. Withdrawal of Files. Papers on file in the
office of the Clerk may not be removed except
pursuant to a subpoena from any Federal or State
Court directing their production or on order of the
Court.

Whenever papers are withdrawn, the person re-
ceiving them shall leave with the Clerk a signed
receipt idenufving the paper taken and agreeing to
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return the same in the same condition as received
and within the period allotted.

D. Size of Paper. All papers filed in connection
with any proceeding shall be filed on paper 8%
inches in width and 11 inches in length.

_E. Duplicate Filing. All papers, except deposi-
tions and transcripts, required to be filed with the
Court shall be filed in duplicate.

(Former Rule 2 adopted Jan. 16, 1946, effective Feb. 1,

1946; amended Jan. 1, 1958, effective Jan. 1, 1958; Nov.
18, 1962, effective Nov. 16, 1962; Dec. 15, 1965, effective
Dec. 15, 1965; Dec. 19, 1977, effective Jan. 1, 1978. Re-
designated as current Rule 3 July 20, 1982, effective Jan.
1, 1983; amended March 12,’1986, effective Apnil 1, 1986.)

RULE 4. COURT ROOM DECORUM

A. Addressing the Court. Counsel shall stand
while addressing the Court, and while examining
witnesses unless otherwise permitted by the Court.

B. Examining a Witness. Not more than one
counsel for each litigant shall be entitled to examine
any one witness without permission of the Court.
(Former Rule 18 adopted Jan. 26, 1946, effective Feb. 1,

1946. Redesignated as current Rule 4 July 20, 1982
effective Jan. 1, 1983.)

RULE 5. “FREE PRESS—FAIR
TRIAL"” DIRECTIVES

A. Duties of Attorneys. It is the duty of the
attorney or law firm not to release or authorize the
release of information or opinion which a reasonable
person would expect to be disseminated by any
means of public communication, in connection with
pending or imminent criminal litigation with which
an attorney or a law firm is associated, if there is a
reasonable likelihood that such dissemination will
interfere with a fair trial or otherwise prejudice the
due administration of justice.

With respect to a grand jury or other pending
investigation of any criminal matter, an attorney
participating in or associated with the investigation
shall refrain from making any extra-judicial state-
ment which a reasonable person would expect w be
disseminated. by any means of public communica-
tion, that goes beyond the public record or that is
not necessary to inform the public that the investi-
gation is underway, to describe the general scope of
the investigation. to obtain assistance in the appre-
hension of a suspect, to warn the public of any
dangers. or otherwise to aid in the investigation.

From the time of arrest, issuance of an arrest
warrant, or the filing of a complaint. information, or
indictment in any criminal matter until the com-
mencement of trial or disposition without trial, an
attorney or law firm associated with the prosecution
or defense shall not release or authorize the release
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of anyv extra-judicial statement which a reasonatie
person would expect 1o be disseminated by means of
public communication, relating w that matter and
concerning.

1. The prior criminal record (including arrests,
indictments, or other charges of crime), or the char-
acter or reputation of the accused, except that the
attorney or law firm may make a factual statement
of the accused’s name, age, residence, occupation,
and family status and, if the accused has not been
apprehended, an attorney associated with the prose:
cution may release any information necessary to aid
in the accused’s apprehension or to warn the public
of anv dangers the accused may present, but these
prohibitions only apply when the release of such
information poses a serious and imminent threat of
interference with the fair administration of justice;

2. The existence or contents of any confession.
admission. or statement given by the accused, or the
refusal or failure of the accused to make any state-
ment;

3. The performance of any examinations or tests
or the accused’s refusal or failure to submit to an
examination or test;

4. The identity, testimony, or credibility of pro-
spective witnesses, except that the attorney or law
firm may announce the identity of the vietim if the
announcement is not otherwise prohibited by law,
and the release of any such information does not
pose a serious and imminent threat of interference
with the fair administration of justice;

5. The possibility of a plea of guilty to the
offense charged or a lesser offense;

6. Any opinion as t the accused’s guilt or inno-
cence or as to the merits of the case, when such an
opinion would pose a serious and imminent threat of
interference with the fair administration of justice.

The foregoing shall not be construed to preciude
the attorney or law firm during this period, in the
proper discharge of the attorney’s or the firm's
official or professional obligations, from announcing
the fact and circumstances of arrest (including time
and place of arrest, resistance, pursuit, and use of
weapons), the identity of the investigating and ar-
resting officer or agency. and the length of the
investigation; from making an announcement, at
the time of seizure of any physical evidence other
than a confession, admission or statement, which is
limited to a description of the evidence seized: from
disclosing the nature, substance. or text of the
charge, including a brief description of the offense
charged: from quoting or referring without com-
ment t public records of the court in the case:
from announcing the scheduling or result of any
stage in the judicial process: from requesting as-
cistance in obtaining evidence: or from announcing
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without further comment that the accusec derice
the charges made against the accused.

During a trial of any criminal matter, ircluding
the period of selection of the jury, no attorney or
law firm associated with the prosecution or defense
shall give or authorize any extrajudicial statement
or interview relating to the trial or the parties or
issues in the trial, which a reasonable person would
expect to be disseminated by means of public com-
munication if such communication poses a serious
and imminent threat of interfering with the fair
administration of justice, except that the attorney or
law firm may quote from or refer without comment
to public records of the court in the case.

Nothing in this Rule is intended to preclude the
formation or application of more restrictive rules
relating to the release of information about juvenile
or other offenders, to preclude the holding of hear-
ing or the lawful issuance of reports by legislative.
administrative, or investigative bodies, or to pre-
clude any attorney from replying to charges of
misconduct that are publicly made against that at-
torney.

B. Duties of Court Personnel. No supporting
personnel connected in any way with this Court or
its operation, including among others, marshals,
deputy marshals, court clerks or deputies, bailiffs,
secretaries, court reporters and employees or sub-
contractors retained by the court-appointed official
reporters, shall disclose to any person, without spe-
cific authorization by the Court, any information to
a pending grand jury proceeding or criminal case
that is not a part of the public records of the Court.
This prohibition applies specifically to divulging in-
formation concerning arguments and hearings held
in chambers or otherwise outside the presence of
the public.

C. Special Order in Certain Cases. In a widely

publicized or sensational case, the Court, on motion
of any party or on its own motion. may issue a
special order governing such matters as extrajudi-
cial statements bv parties and witnesses which
might interfere with the rights of the accused to a
fair trial by an impartial jury, the seating and
conduct in the courtroom of spectators and news
media representatives, the management and seques-
tration of jurors and witnesses, and any other mat-
ters which the Court may deem appropriate for
inclusion in such an order.
{Former Rule 24 adopted April 1, 1969, effective April 1.
1969: amended Jan. 22, 1971. effective Jan. 22. 1971
Redesignated as current Rule 3 Julvy 20. 1982, effective
Jan. 1. 1983}

RULE 6. PHOTOGRAPHING: BROAD-
CASTING AND TELEVISING IN
COURTROOMS AND ENVIRONS

A. When Photographing and Broadcasting Are
Not Permitted. The taking of photograpts in any

g
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courtroom or its environs in this district. or radio or
television broadeasting {or making of audio or video
tapes) in any courtroom or its environs, during the
progress of or in connection with judicial proceed-
ings, including proceedings before a United States
Magistrate, whether or not court is actually in ses-
sion, is prohibited except as hereinafter provided.
and regardless of whether or not such hearing or
proceeding takes place on federal property, in the
private office of the chambers of a judge or magis-
trate or otherwise.

R

B. When Photographing and Broadcasting Are
Permissible. Still or motion pictures, and audio and
video tapes. of ceremonies and interviews, including
administration of oaths to executive, legislative, and
judicial officers. may be made with portable hand-
held equipment :n the press room and in the execu-
tive, legislauve. and judicial officers’ quarters and
chambers located in the courthouse and environs,
with leave of the officer in charge thereof: provided
that there shall be no simultaneous broadeast or
telecast thereof and provided further that the cere-
monies and interviews are not connected with anyv
judicial proceedings. “Judicial proceedings,” as
used herein, shall include all judicial proceedings.
whether civil or criminal, and whether pending. on
appeal, or terminated.

C. Definition of “Environs”. “Environs,” as
used in this rule. shall include the entire United
States Courthouse at 811 Grand Avenue, Kansas
City, and the entire United States Courthouse at
Jefferson City, St. Joseph, Springfield, and Joplin,
including but not limited to post offices, offices, and
driveways. parking spaces, steps. docks, and en-
trances to and exits from said buildings. Unless
specifically ordered by a district judge in respect w0
a particular case. the United States Marshal may
permit photographers with hand-held equipment in
the back driveway parking areas when. in his judg-
ment, there is no security problem invelved.

D. Non-Applicability of Rule. This rule shall

not apply to legislative hearings, naturalization or
other ceremorial proceedings or to recordings made
for future use in judicial proceedings by official
court reporters or other persons authorized by the
presiding judge.
‘Former Rule 25 adopted Feb. 19. 1969. effective Apnml i.
1#69. amended July 7. 1971, effective Aug. 1. 1971; Sept.
231972, effective Oct. 1, 1972 May 21, 1973, effecuve
May 21. 1973, Redesignated as current Rule 6 July 20.
1982 effective Jan. 1. 1933.4

RULE 7. FILING OF COMPLAINTS IN
SOCIAL SECURITY AND BLACK
LUNG CASES

Complaints filed in civil actions pursuant to 1
sectian 2051gy of the Social Security Act [42 U.S.C.

Me Rt ot Taam—0T
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30511} for the benefits under Titles [I. XVI. and
XVIII of the Social Security Act, or (2) Part B. Title
IV of the Federal Coal Mine Health and Safetv Act
of 1963, shall be in the form prescribed by the Court
and contain, in addition to what is required by Rule
8(a}, Federal Rules of Civil Procedure, the following
information:

1. The social security number of the worker on
whose wage record the application for benefits was
filed (who may or may not be the plaintiff) when the
action arises out of a claim for retirement. disabili-
ty, heaith insurance. black lung, or survivors bene-
fits.

2. The social secutrity number of the plaintiff
when the action arises out of a claim for supplemen-
ta} security income benefits.

The complaint forms 0 be used in these civil actions
are available in the Clerk’s office in order to expe-
dite their processing.

«Former Rule 43 adopted Dec. 13. 1976, effective Dec. 13,

1976. Redesignated as current Rule 7 July 20. 1982,
effective Jan. 1, 1983.)

RULE 8. RECEIVERSHIPS

In the exercise of the authority vested in the
District Courts by Ruile 66 of the Federal Rules of
Civil Procedure, this rule is promulgated for the
administration of estates by receivers or by other
similar officers appointed by the Court. In respects
other than administration of the estate, any civil
action in which the appointment of a receiver or
other similar officer is sought, or which is brought
by or against such an officer, is governed by the
Federal Rules of Civil Procedure and by these rules.

Nothing in this rule is intended 10 affect or repeal
any special provision made by the General or Spe-
cial Bankruptey Rules.

A. Inventories. Unless the Court otherwise or-
ders. a receiver or similar officer, as soon as practi-
cable after appointment and not later than 30 days
after said person has taken possession of the estate,
shall file an inventory of al! the property and assets
in said person's possession or in the possession of
others who hold possession as said person’s agent.
and, in a separate schedule, an inventory of the
property and assets of the estate not reduced to
possession by said person but claimed and held by
others.

B. Reports. Within three months after the fil-
ing of the inventory, and at regular intervals of
three months thereafter the receiver or similar offi-
cer shall file a report of receipts and expenditures
and of acts and transactions undertaken in an offi-
cial capacity.

C. Compensation of Receivers, Attorneys. and
Others. The compensation of receivers or similar
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otficers, of their counsel. and of ail those who may
have been appointed by the Court w aid in the
administration of the estate shall be ascertained and
awarded by the Court in its discretion. Such an
allowance shall be made only on such notice w
creditors and other persons in interest as the Court
may direct. The notice shall state the amount
claimed by each appiicant. .

D. Administration of Estates. In all other re-
spects the receiver or similar officer shall adminis-
ter the estate as néarly as may be in accordance
with the practice in the administration of estates in
bankruptcy, except as otherwise ordered by the
Court.

{Former Rule 17 adopted Jan. 26. 1946. effective Feb. .
1946. Redesignated as current Rule & Juiv 20. 1982
effecuive Jan. 1. 1983.)

RULE 9. FILING FEES

A. Suit by Poor Person. (Request to proceed in
forma pauperis.)

1. An individual may request leave to commence
a civil action without being required to prepay fees
or costs by filing with the complaint an afTfidavit
requesting leave to proceed in forma pauperis. The
affidavit should be in the form provided by the
court. Alternatively the affidavit must contain the
same information calléd for by the court approved
form.

2. The Court or Clerk of Court shall review the
affidavit together with any other information filed
with the Court that is relevant to plaintiff's ability
to prepay filing fees and costs. [f the applicant s
confined in a municipal. state or federal institution.
the Clerk of Court may request a copy of the
applicant’s inmate account If it is not filed with the
affidavit. Also. the defendant may be given an
opportunity tw show cause why plaintiff should not
be granted leave tw proceed in forma paupers.

3. The Court or Clerk of Court shall determine
whether the applicant is capable of payving the iritial
filing fee. A payment will not be required if to do
so will cause the plaintiff to give up the basic
necessities of life. If the applicant is incarcerated.
and 1if the applicant’s average monthly income or
the balance in the inmate account is $400.00. the
applicant shall be deemed capable of paving the
complete filing fee unless some good reason is
shown to the contrarv. In calculating the average
monthly income, the Court or Clerk of Court shail
exclude gifts of $5.00 or less. unless the applicant
has received a zufficient number of such gifts that
it 1s reasonable to include them in the applicant’s
average income. If the Court or Clerk of Court
concludes the applicant is capable of paving the
imual filing fee. the Court may require the fee 10 ve
paid before the case proceeds or mav grant tie
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a_pplicant leave to pay the filing fee in not more thar
siX {6) consecutive monthly installments. If the
Court or Clerk of Court concludes that monthiv
installments are appropriate, the case shall be filed
provisionally, but shall not be stayed pending pay-
ment of the remainder of the filing fee. However.
if a party does not pay the filing fee, the complaint
may be dismissed by the Court for that reason.
The Court may grant a person leave to proceed in
forma pauperis after they have paid the filing fee.

4. [f the Court or Clerk of Court concludes that
the applicant is not capable of paying the full filing
fee. the Court may, except in cases filed under 28
U.S.C. Sections 2234 "and 2253, require the payment
of a partial filing fee. The fee required should not
cause the applicant to give up the basic necessities
of life. If the applicant is confined in an institution
which provides the basic necessities of life, a partial
filing fee of thirty percent (30%) of the applicant’s
average monthly income for the six (6) months
immediately preceding the filing of the complaint
may be imposed. In calculating the average month-
ly income. the Court or Clerk of Court shall exclude
gifts of 85.00 or less unless the applicant has re
ceived a sufficient number of such gifts that it is
reasonable to include them in the applicant’s aver-
age income. A partial filing fee of less than $5.00
shall not be imposed. When the Court orders pay-
ment of a partial filing fee, immediate payment of
the full amount may be required, or monthly install-
ments over a period of not to exceed six (6) consecu-
tive months may be allowed. If a partial filing fee
1s to be paid over a number of consecutive months,
the case shall be filed provisionaliy, and shall not be
staved pending payment of the partial filing fees.
The applicant will be granted leave to proceed in
forma pauperis; however. the failure of a party tw
make a required payment will justify dismissal of
the lawsuit.

5. If a filing fee is imposed on a person who has
requested leave to proceed in forma pauperis, the
applicant will be aliowed twenty (20) days after
seing notified of the fee w file written objections to
the fee. to correct the information that may have
been considered in setting the fee, or to demon-
strate special circumstances justifving the pavment
of a lower fee. The Court will review promptly the
objections and rule on the application for leave w
proceed in forma pauperis.

6. In forma pauperis status may be reviewed
and rescinded by the Court at any time. Some
grounds for review and recision would be if the
party becomes capable of paving the complete filing
fee or if the Court determines the case is fr:volous.
or if the Court determines that the applicant has
willfully misstated information in the application for
leave w proceed in forma pauperis.
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7. An application for in forma pauperis status
shall constitute consent by the applicant and counsel
that a portion of any recovery, as directed by the
Court, shall be paid to the Clerk, who will pay
therefrom all unpaid fees of counsel and costs taxed
against the plaintiff.

{Former Rule 3 adopted Jan. 26, 1946, effective Feb. 1.
1946; amended Jan. 1, 1958, effective Jan. ], 1958, Redes.
ignated as current Rule 9 July 20. 1382, effective Jan. 1.

1983; amended Aug. 19, 1986; amended and effective Dec.
12. 1986: Feb. 21, 1989,

RULE 10. FILING BY ATTORNEYS OF A
NOTICE IN EACH CIVIL CASE

Any attorney filing a pleading in a civil action

asserting a claim for relief. or an amended pleading
in a civil action asserting a new claim for relief.
shall complete and file a notice with the district
court Clerk in the form currently prescribed by the
Administrative Office of the United States Courts
and available in the Office of the Clerk.
(Former Rule 35 adopted Feb. 24, 1973, effective April 24.
1973; amended Jan. 2, 1973, effective Jan. 20. 1973, Re-
designated as current Rule 10 July 20, 1982, effective Jan.
1, 1983.)

RULE 11. DEPOSITIONS

A. Public Inspection. Except as otherwise pro-
vided by law or court order. anv deposition when
filed in the Clerk’s office shall be deemed to be a
public record and shall be available for public in-
spection to the same extent as any other paper in
the case file.

B. Examining a Witness. Except as provided
by law, ordered by the Court, or pursuant to an
agreement of the parties, not more than one counsel
for each litigant shall be entitled to examine anyv
one witness during depositions.

{Former Rule 15 adopted Jan. 18. 19486, effective Feb. i.
1946. Redesignated as current Rule 11 July 20. 1982
effective Jan. 1. 1983))

RULE 12. COURT REPORTER'S
TRANSCRIPTS

When any official Court Reporter has completed
the preparation of any transcript of any proceeding
in this Court, the Court Reporter shall file in the
office of the Clerk a certified copy thereof. as
required by Section 733(b). Title 20. United States
Code. The Clerk shall place the transcript with the
file of other papers relating to the proceeding. and
shall make it available for public use in the same
manner and to the same extent as any other paper
in the case file. The transcript may be used in
accordance with applicable statutes and Rules of
Court for the preparation or perfection of appeals:
but when such use requires the release of the
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iranscnipl. or poruons thereof. from the Clerk s
office. and 1t is so used. the party or attornes
requesting its use (unless proceeding in forma pau-
peris) shall pay to the Reporter a fee therefor at the
rate fixed by the Judicial Conference of the United
States for the portions of the transcript desired for
use in the preparation or perfection of an appeal.
The Clerk shall not release such file copy of the
transcript until the Clerk has received evidence in
the form of a receipt from the Reporter, or other-
wise, that the Reporter has been paid for such
transcript. or portions thereof. zo released.

tFormer Rule 19 adopled Jan. 1. 1938, effective Jjar .
1958, Redesignated as current Rule 12 July 0.
effective Jan. 1, 1983,

RULE 13. MOTIONS

A. Motions. Unless oral argument is ordered
by the Court. motions will be ruled upon the writter,
motion, supporting suggestions. opposing sugges-
tions 2nd reply suggestions.

B. Suggestions in Support of Motions. The
moving party shall serve and file with the party’s
motion a brief written statement of the reasons in
support of the motion.

C. Suggestions in Opposition. Within twelve
days from the time the motion is filed, each party
opposing the motion shall serve and file a brief
written statement of the reasons in opposition to the
motion.

D. Reply Suggestions. Within twelve davs
from the time the suggestions in opposition are
filed, a reply brief may be filed.

E. Length of Suggestions,
be concise.
emphasized.

T4e2
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Suggestions shalil
A party's primary authorities shall be

F. Oral Arguments. A request for oral argu-
ments shall be separately stated at the conclusion of
the motion or written suggestions.
tFormer Rule 10 adopted Jan. 26. 1946, effective Feb. 1.
1946: amended Jan. 1, 1938, effective Jan. 1. 1958, Redes-
ignated as current Rule 13 July 20. 1982. effective Jan. 1.
1983. amended and effective Dec. 12, 1986.)

RULE 14. JURY

A. Demand for Jury Trial. In all cases wherea
demand for a jury wial is made. the demand shall be
separately stated at the conclusion of the appropri-
ate pleading. or may be made in a separate doc-
ument endorsed “Demand for Jury Trial”.

B. Challenge to Jury Panel. In civil cases each
party shall be entitled to three peremptory chal-
lenges. Several defendants or several plaintuffs
may be considered as a single party for the purpose
of making challenges. or the Court may allow addi-
tional peremptorv challenges and permit them to be
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exercised separately or jointly. Any party autho-
rized to make a request for additional peremptory
chailenges to the array or panel of jurors called in
such cases shall make such request, in writing, at
least thirty days before the date of trial setting.
Such request shall be filed with the Clerk of the
Court, who shall immediately notify the judge of the
Court before whom the cause is set for tral, that
the Court might act upon the request and, if grant-
ed arrange for adding to the pane| the additional
jurors necessary to provide for the peremptory chal-
lenges allowed. .

A failure by any party to make such request in
writing and within the time herein specified shall be
deemed a waiver of the right w request additional
peremptory challenges.

C. Six Member Juries. Unless otherwise spe

cially ordered by the court in a designated civil
action or consolidated actions, juries shall consist of
six members in all civil cases, including but not
limited to complex cases.
(Former Rule 9 adopted Jan. 26, 1946, effective Feb. 1.
1946; amended Jan. 1, 1958, effective Jan. 1, 1958; July 1.
1960, effective July 1, 1960; June 13, 1969, effective June
13, 1969. Redesignated as current Rule 14 July 20, 1982,
effective Jan. 1, 1983)

RULE 15. CIVIL CASES—SCHEDULING
ORDER—DISCOVERY

A. General Principles. Unless otherwise or-
dered, this Local Rule is applicable to all civil cases
pending in this district, except for the cases exempt-
ed by Local Rule 15B. Counsel are responsible for
completing pretrial discovery in the shortest time
reasonably possible with the least expense and with-
out the necessity of judicial intervention,

Rule 16(b), Federal Rules of Civil Procedure. re-
quires that a scheduling order shall be entered in
every case, except those specifically exempted, lim-
iting the time (1) to join other parties and to amend
the pleadings; (2) to file and hear motions; and (3)
to complete discovery. A scheduling order must be
entered within 120 days after filing of the complaint
unless service is accomplished at a time which
makes entry of a scheduling order within 120 days
unrealistic. Counsel should have the initial respon-
sibility for suggesting reasonable dates for the
scheduling order.

Upon completion of discovery, post discovery pre-
tria] procedures will be scheduled (Local Rule 1T
arid the case will be set for trial on the next joint
civil jury trial docket {Local Rule 18} or will be given
a special trial setting. Post discovery pretrial pro-
cedures and the trial setting will be coordinated
whenever possible.

B. Actions Exempt From These Procedures
The following categories of actions are exempted
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from compliance with these procedures uniess oth-
erwise directed by the Court

(1) Any action commenced by a plaintiff without
an attorney unless an attorney enters an appear-
ance for plaintiff within 120 days after the com-
plaint is filed.

(2) Any action filed by or on behalf of a convicted
prisoner, a pretrial detainee, or any other person
confined in a municipal, state. or federal institution

challenging the validity or the conditions of confine-
ment.

(3) Any action challenging the validity of a crimi-
nal conviction or sentence.

(4) Any action cominig to this court on the record
from another court or an administrative agency.
e.g.. bankruptey and social security appeals.

C. Discovery Shall Commence Immediately.
Discovery should commence at the earliest time
permitted by the Federal Rules of Civil Procedure.
Counsel who fail to investigate their cases and who
f;il to commence discovery at the earliest possible
time may have difficulty in participating intelligent-
ly in fashioning the scheduling order required by
Rule 16(b), Federal Rules of Civil Procedure.

D. Filing of Motions Does Not Automatically
Stay Discovery. Absent an order of the Court to
the contrary, the filing of a motion, including a
discovery motion, a motion for summary judgment,
or a motion to dismiss, does not excuse counsel
from complying with this rule and any scheduling
order entered in the case.

E. Plaintiff's Counsel Shall Take Lead in
Preparation of Proposed Scheduling Order. After
consultation with all counsel, counsel for plaintiff is
responsible for preparing a draft of the proposed
scheduling order contemplated by this rule. The
draft prepared by plaintiff's counsel shall be
presented to counsel for all other parties for addi-
tions and modifications. Counsel should fully and
openly communicate with each other so that a joint
proposed scheduling order is submitted. If all coun-
sel do not agree on a proposed scheduling order,
separate proposed scheduling orders should not be
filed. Disagreements concerning a proposed sched-
uling order, if unresolved by the good faith efforts
of counsel, should be stated in the proposed schedul-
ing order.

F. Sanctions for Failing to Cooperate in Pre-
paring a Proposed Scheduling Order. The failure
of a party or a party’s counsel to participate in good
faith in the framing of the proposed scheduling
order contemplated by this rule and Rule 16(b} may
result in the imposition of appropriate sarctions.
See Rules 16(f) and 37(g), Federal Rules of Civii
Procedure.
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G. Content of the Proposed Scheduling Order.
Within 100 days after the complaint is filed, the
parties shall file a proposed scheduling order which
shall:

{1) Propose a date limiting joinder of parties;

(2) Propose a date limiting the filing of motions to
amend the pleadings (It is suggested that counsel
consider in most cases a date approximately 180
days after the filing of the complaint.);

(3) Propose a date limiting the filing and hearing
of motions (It is suggested that counsel in most
cases consider proposing that (a} all discovery mo-
tions be filed on or before the date proposed for the
completion of discovery; and (b} subject to the
provisions of Rule 12(h)2), Federal Rules of Civil
Procedure, all dispositive motions be filed within 30
days after the date proposed for the completion of
discovery.);

{4) Propose a plan for the completion of all pre-
trial discovery, including the date by which all pre-
trial discovery shall be completed. (Counsel should
not propose a date for the completion of discovery
which is known to be without any reasonable basis.)
See Rules 15H and L.

H. Plan for Completion of Discovery. The pro-
posed plan for completing all discovery authorized
by the Federal Rules of Civil Procedure shall in-
clude (1) the date by which all discovery will be
completed, (2) the facts, such as the complexity of
the issues, which counsel considered in arriving at
the proposed deadline for the completion of all
discovery; (3) the status of all pretrial discovery
initiated to date; and (4) a description of all pretrial
discovery each party intends to initiate prior to the
close of discovery. The information furnished pur-
suant to (2), (3), and (4) should be sufficiently de-
tailed to inform the Court why the period of time
proposed for completing discovery is believed neces-
sary. The specificity of the information furnished
pursuant to {2} and (4) must increase in direct rela-
tion to the extent to which the deadline for comple-
tion of discovery exceeds 150 days after the com-
plaint is filed. In other words, the longer the time
proposed for discovery, the greater detail counse]
must furnish in support of the request. Considera-
tion should be given to proposing dates prior to the
close of all discovery for the completion of specific
phases of disecovery. Counsel should keep in mind
the general principles governing discovery set forth
in the Federal Rules of Civil Procedure and Local
Ruje 15A. (See Form A, Section [V.)

I. Preliminary Plan for Completion of Dis.
covery. The Court recognizes that in some cases it
may be impossible for the parties to prepare a
realistic plan for the completion of discovery within
100 days after the complaint is filed. If the parties
believe that it is impossible w propose a date for

Rule 153

completion of discovery which has a reasonable
hasis, the parties should consider proposing a pre-
liminary plan for the completion of discovery which
will conform w Local Rule 15H rather than propos-
ing a date for completion of all discovery, except a
date should be proposed by which a plan will be
filed fuliy complying with Local Rule 15H. Counsel
proposing a preliminary plan must explain in detail
why a deadline for completion of all discovery can-
not be proposed. Only in extraordinary situations
and upon a showing of good cause will a prelimi-
nary plan be approved.

J. Discovery Conference. If requested prior to
or at the time a proposed scheduling order is filed,
or if ordered by the Court on its own motion after
reviewing a proposed scheduling order, a discovery
conference pursuant to Rule 26(f), Federal Rules of
Civil Procedure, will be held before entering a
scheduling order.

K. Interrogatories. No party shall serve on
any other party more than twenty (20} interrogato-
ries in the aggregate without leave of Court or
consent of opposing counsel. Subparagraphs of any
interrogatory shall relate directly to the subject
matter of the interrogatory and shall not exceed
two in number. After compliance with Local Rule
15M, any party desiring to serve additional interrog-
atories shall file 2 written motion setting forth the
proposed additional interrogatories and the reasons
establishing good cause for the additional interroga-
tories. Any number of additional! interrogatories
may be filed and served if attached thereto is the
written consent of counsel for the party to which
the interrogatories are directed.

L. The Form of Answers and Responses to
Certain Discovery Requests. The party answering
interrogatories, or responding t requests to admit,
produce, or inspect shall set forth each question or
request immediately before the answer or response.

M. Discovery Motions. Unless otherwise or-
dered, the Court will not entertain any discovery
motion unless counsel for the moving party has
conferred, or has made reasonable effort to confer,
with opposing counse! concerning the matter prior
to the filing of the motion. Counsel for the moving
party shall certify compliance with this rule in any
discovery motion. See Croun Center Redevelop-
ment Corp. v. Westinghouse Electric, 82 F.R.D.
108 (W.D.Mo0.1979).

N. Extension of Deadlines Fixed in Scheduling
Order. A deadline established by a scheduling or-
der will be extended only upon a good cause finding
by the Court. In the absence of disabling circum-
stances, the deadline for completion of all discovery
will not be extended unless there has been active
discovery. Delaved discovery will not justify an
extension of discovery deadlines. A motion to ex-
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tend any deadline in a scheduling order must dem-
onstrate a specific need for the requested extension,
and should be accompanied by a detailed proposed
amendment to the previously entered scheduling
order. The date for completion of discovery will be
extended only if the remaining discovery is specifi-
cally described and scheduled, e.g., the names of
each remaining deponent and the date, time and
place of each remaining deposition.

(Adopted July 20, 1982, effective Jan. 1. 1983, Amended
Jan. 12, 1984, effective Jan. 16, 1984.)

ForM A. PRrOPOSED SCHEDULING ORDER
[CAPTION]

PROPOSED SCHEDULING ORDER

Directions

Before commencing work on a proposed schedul-
ing order, counsel are urged w read Rule 16(b),
Federal Rules of Civil Procedure, and Local Rule 13.

Counsel for each party should participate in good
faith in attempting to reach an agreed upon pro-
posed scheduling order.

If agreement is impossible, separate proposed
scheduling orders should not be filed. Anv disputes
concerning a proposed scheduling order must be set
forth in the proposed scheduling order.

Sections 1. II, I1I, and IV must be completed and
submitted on or before the 100th day after the
complaint was filed.

I

Any motion to join additional parties will be filed
on or hefore

This date i¢ proposed because (state reasons why
this date is appropriate for this case):

I

Any motion to amend the pleadings will be filed
on or before

This date is proposed because (state reasons why
his date is appropriate for this case):

I

All other motions will be filed on or before
It may be advisable to propose differ-
ent dates for different tvpes of motions. See Locai
Rule 15G3))

This date {dates) is tare) proposed because (state
reasons why this date (these dates; is (are) appropri-
ate for this case)

T3
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Iv.
[READ LOCAL RULES 15H AND 13]
BEFORE COMPLETING)

1. All pretrial discovery authorized by the Feder-
;1 fRules of Civil Procedure will be completed on or
efore

2. The following facts were considered by coun-
sel in arriving at the date proposed in paragraph !
above:

)

3. The following discovery has already been ini-
tiated and its current status is:

4. On or before the date proposed in paragraph
1 above, each party intends to initiate and complete
the discovery listed below the name of each party.
(Note: It is not sufficient to state only “deposi-
tions™ without stating who a party plans to depose.
Addidonal depositions may be scheduled before the
close of discovery if new witnesses are disciosed.)

Atwrney(s) for

Attorney(si for
Plaintiff(s)

Defendanus}

Fory B.  NOTICE OF PRETRIAL PROCEDURES
Purstant 1o LocaL RuLe 15

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF
MISSOURI WESTERN DIVISION

)
Plaintiff, )
V. } No.
}
)

Defendant.

NOTICE OF PRETRIAL PROCEDURES
PURSCARNT 10 LOCAL RULE 15

Local Rule 15 establishes procedures for comply-
ing with Rule 16(b), Federal Rules of Civil Proce-
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dure. Counsel should study Local Rule i3 before
attempting to process cases in this Court. A copy
of Local Rule 15 may be obtained from the Clerk's
office or may be found in all editions of the Missouni
Rules of Court published by West Publishing Com-
pany for 1985 and thereafter.

Pursuant to Local Rule 13, it is -herebv OR.
DERED that

1. Discovery shall commence immediatelv.

2. A proposed scheduling order shall be filed on
or before A copy of Form A auwached
to Local Rule 15 is attached for the convenience of
counsel. Careful and immediate attention should be
given to the directions in this Form to ensure com-
plete and timely compliance with Rule 16(b) and
Local Rule 15.

3. Plaintiff's counsel must take the lead in the
preparation of a proposed scheduling order. The
failure of a party or its counsel to participate in
good faith in the framing of a scheduling order may
result in the imposition of sanctions. Local Rule
15F and Rules 16(f) and 37(g), Federal Rules of Civil
Procedure.

4. Counsel are reminded that:

{a) The filing of motions does not postpone dis-
covery automatically (Rule 15D);

(b} Extensions of discovery deadlines are gov-
erned by Rule 15N;

{¢} The number and form of interrogatories are
governed by Rule 13K;

(d) The form of answers to certain discovery re-
quests is provided in Rule 13L;

(e} All discovery motions must be accompanied by
the certificate provided in Rule 15M.

R.F. Connor
Clerk of the Court

By

Deputy Clerk

Form C. REeMINDER oF DUE DaTE FOR RULE 13
ProPoSED SCHEDULING ORDER

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF
MISSQURI WESTERN DIVISION

v,

)
Plainuff. )
|
)
!

Defendant.

Rule 15

REMINDER OF DUE DATE FOR RULE 15
PROPOSED SCH LING ORDE

Counsei are reminded that the parties are re-
quired to file their proposed Local Rule 13 schedul-
ing order on or before 198

Please review the Notice of Pretrial Procedures
pursuant to Local Rule 15 previously mailed to you
and make certain that a proposed scheduling order
complying with Local Rule 15 is filed timely. See
Form A attached to Local Rule 15 for guidance on
the form of the proposed scheduling order.

Bvrorder of the Court en banc
R.F. Connor. Clerk of the Court

By

Deputy Clerk

Forv D. Onrper ReEQUIRING CERTIFICATION OF
CoMPLETION OF DELIVERY

IN THE UNITED STATES DISTRICT COURT

)

Plaintff, )
x. ) No.

}

Defendant. }

ORDER REQUIRING CERTIFICATION OF
CO. A Y

The files and records in the above-entitied cause
show that 198 was the date estab-
.ished by a scheduling order for the completion of
all discovery in this case.

Within ten days from the date of this notice,
counsel for each party shall file and serve on all
counsel a certificate that all discovery has been
completed and that this case is ready for further
processing under Local Rules 16, 17, and 18

IT I3 SO ORDERED.

By order of the Court en banc
RF. Connor. Clerk of the Court

By
Deputy Clerk

Adopted Junv 200 18820 eff. Jan, 1. 1983
13OVAR5 offectve Jan. 16 1984

Amended Jzn

(1)
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RULE 16. PRETRIAL CONFERENCES

All pretrial conferences will be held as crdered by
the Court. Reasonable notice of the time and nlace
thereof will be given to counsel.

Counsel may request the Court to hold a pretrial
conference. A pretrial conference may be initizted
by order of the Court. :

The attorney who will actually handle the trial
shall participate in all-pretrial conferences unless
excused by the Court. Trial counsel are required 1o
have authority to agree to uncontroverted facts and
to the scope and scheduling of future discovery.

tAdopted July 20, 1982, effective Jan. 1. 1983,

RULE 17. POST DISCOVERY
PRETRIAL FILINGS

U pon completion of discovery, or before if deeme:
appropriate, the Court will establish dates for var:-
ous post discovery pretrial filings such as lists of
witnesses and exhibits, stipulations of uncontrovert-
ed facts, proposed voir dire questions where appre-
priate, and trial briefs.

tAdopted July 20, 1982, effective Jan. 1. 1983.)

RULE 18. TRIAL SETTINGS

Whenever possible. trial settings will be closeiv
coordinated with the completion of post discovery
pretrial procedures pursuant to Rule 17. In adc:-
tion to trial settings in each division, a minimum of
two joint civil jury trial dockets will be scheduled.
one in April and one in October. each vear in the
Western Division of the Western District of Mis-
souri.
tAdopted July 20. 1982, effective Jan. 1. 1%33.

RULE 19. ORDERS; FINDINGS:
AND JUDGMENTS

A. Orders Grantabie by the Clerk. The Cierx
of this Court is authorized to grant, sign. and enter
the following orders without further direction tv
the Court. but any order so entered may be sus.
pended. altered, or rescinded by the Court for cause
shown.

1. Orders on consent extending once for ten
davs the time within which to plead or otherwise
defend or 1o make anyv motion (except a2 motion for z
new trial) if the time originally prescribed o plead.
defend. or move has not expired.

2. Qrcers on consent of client and former coun-
sel for the subsutution of attornevs.

3. Orders on consent satisfving a judgmert or
an order for the pavment of money. annuiling
bonds. and exonerating sureties

DISTRICT COURT—WESTERN DISTRICT
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1. Any other of the orders referred w0 .n Rule
7tcl of the Federal Rules of Civil Procedure which
do not require allowance or order of the Court.

B. Entry of Judgments and Orders.

L. In all cases the notation of judgments and
orders in the civil docket by the Clerk will be made
at the earliest practicable time. The notation of
Judgments will not be delaved pencing taxation of
costs but a blank space may be left in the form of
judgment for insertion of costs by the Clerk after
they have been taxed, or there may be incerted in
the judgment a clause reserving jurisdiction 10 tax
and apportion the costs bv subsequent order.

2. Orders under subdivision (A1 of this Rule wil
he noted in the civil docket immediatelv afier the
Clerk has signed them. The Clerk may require any
party obuaining 2 judgment or order “vhich does not
require approval as to form by the ;udge to supply
him with a draft thereof.

3. Nojudgment or order except orders grantable
of course by the Clerk under subdivision (4) of this
Rule and judgments which the Clerk is authorized
by the Federal Rules of Civil Procedure to enter
without direction of the Court will be noted in the
civil docket until the Clerk has received from the
Court a specific direction to enter it. Unless the
Court’s direction be given to the Clerk in open court
and noted in the minutes, it should be evidenced by
he signature or initials of the judge on :he form of
ludgment or order.

4. Every order and judgment shzll be ©led in the
Clerk’s office. and. if the Clerk so requesis. a copy
must also be delivered 0 the Clerk for nsertion in
the civil order book.

C. Settlement of Judgments and Orders by the
Court.

1. Within five davs after the anncurcemert o
zhe decision of the Court awarding any :udgment or
order which requires settlement and approval as w
farm by the judge. the prevailing party shail if
directed by the Court. prepare a draf: «f :he crder
or judgment embodying the Court's decision z2nd
serve a copy thereof upon each party who has
sppeared in the action and mail or deiiver a copy e
ine Clerk. Any party thus - iving the proposed
draft of judgment or order . ..I within iwo dayv:
thereafter serve upon the prevailing party and mail
>r deliver 1o the Clerk a statement of za:id party's
approval or disapproval as to the form of the draft
zrnd. in the latter instance. a statement of zaid
rartv's objections and the reasons therefor and ¢
craft of the order or judgment which said party
iroposes as a substitute for the transmitted cralt
At the exprration of 13 days after the ann ince
ment of the decision, the Clerk will suirit 1o the
zdge for such further proceedings as wre nec-<:ar

ey

Bl
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n the arcumstances ail drafts and accompanying
vapers which the Clerk has received.

2. No judgment need be signed by the judge, but

an initialed approval on the draft of judgment will
be sufficient evidence of direction to enter it and
authorization to the Clerk to note the judgment
forthwith in the civil docket.
(Former Rule 6 adopted Feb. 1, 1946, effective Feb. 1.
1946; amended Jan. 1, 1958, effective Jan. 1, 1958. Redes-
ignated as current Rule 19 July 20, 1982, effective Jan. 1.
1983)

RULE 20, EXHIBITS

A. Custody. All exhibits, including models and
diagrams, introduced in evidence upon the hearing
of any cause or motion shall, after being marked for
identification, be delivered to the Court Clerk who
shail retain custody of the exhibits until otherwise
ordered by the judge.
1Former Rule 5 adepted Jan. 26. 1946, effective Feb. 1.
1846. Redesignated as current Rule 20 July 20, 1982,
effective Jan. 1. 1983)

RULE 21. BAIL AND SURETIES

A. Bail. When a person is arrested in this dis-
trict for the commission of a criminal offense, said
person may be admitted to bail as provided in Rule
46. Federal Rules of Criminal Procedure, and Sec-
tions 3141, 3146, 3148, and 3149, Title 18, United
States Code.

B. Justification of Sureties. Any individual,
corporation, partnership, or association offered as a
surety and required to “justify,” pursuant to Rule
46(d), Federa! Rules of Criminal Procedure, must do
so before a United States Magistrate appointed by
this Court. unless otherwise ordered by a judge of
this Court. If a judge of this Court or a United
States Magistrate is not readily available, the Clerk
of the Court may take such justification and admit a
defendant to bail in accordance with the order of the
judicial officer issued pursuant to Section 3146(c),
Title 18, United States Code.

C. Qualifications for Individual Sureties. An
individual shall not be “justified” and accepted as a
surety on bond or undertaking in any criminal or
civil action or proceeding in this Court unless said
individual possesses the following qualifications:

1. The surety must be a reputable person. at

ieast twenty-one (21) years of age, and a bona fide
resident of the State of Missour:

2. The surety shall not have been convicted of
ry felony under the laws of the United States or of
ny state;

3. The surety shall not be an attorney-at-law, a
peace officer. marshal or deputv marshal. a con-

a
-
a
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stalle or deputy consiable. sheriff or deputy sher-
iff: ’
4. The surety shall not be the Clerk, a deputy
clerk, other officer or employee of this Courty
5. The surety shall not be an elected or appoint-
ed official or emp_loyee of the United States, or any
state or any political subdivision thereof;

6. The surety must be the owner of real estate
or personal property having a reasonable market
value, in excess of all encumbrances thereon, ex-
emptions, and all other liabilities, at least equal to
the amount specified in the bond which the surety
proposes to execute. To qualify upon the basis of
real estate owned, an individual must be the sole,
legal, and equitable owner thereof in fee simple and
at record, and shall file in connection with the
surety's “Justification” a certificate of a ttle compa-
ny authorized to do business in the state of Missouri
as to ownership and encumbrances and an appraisal
made by a real estate appraiser who is a member of
the Society of Real Estate Appraisers or the Ameri-
can Institute of Real Estate Appraisers in respect to
the real estate proffered as securitv. If there are
several sureties, the aggregate market value of real
estate or personal property owned by them, in ex-
cess of encumbrances, exceptions, and all other
liabilities, must be at least equal o the amount
specified in the bond.

D. Disqualification of Sureties. If any surety
(individual, corporation, partnership, or association),
or any agent, representative, servant, or emplovee
thereof, conducts himself in the surety’s business
respecting the writing of balil, surety, or bonds of
any type or character, so as to forfeit the confidence
of this Court, or cause any judge or magistrate of
this Court to lose confidence in the business integri-
ty or moral manner by which the surety carries out
the surety’s business or undertakings, the Court en
banc or any judge or magistrate of this Court
expressing any such loss of confidence may enter
an order directing that such surety, or any agent,
representative, or employee thereof, be precluded
from proffering bail, surety, or any other bonds o
this Court. Provided, however, when a magistrate
issues an order precluding a surety, or any agent,
representative, or employee thereof. from proffer-
ing bail, surety, or any other bond to this Court.the
magistrate shall set forth findings of fact and con-
clusions of law in the order. The magisturate shall
file such order with the Clerk of the Court and
forthwith mail or cause a copy of the order to be
mailed 10 the surety. Any surety may, within ten
(10) days after being served with a copy of such
order of the magistrate. file a written specific objec-
tion to the order. The Court en banc or a judge of
this Court, when so designated by the Court en
bane, shall make a de novo determination of the
order of the magistrate precluding a surety or any
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agent, representative, or employee thereof. ‘rom
proffering bail, surety, or other bonds to this Court
to which a timely specific objection is filed. The
Court en banc, or the district judge designated w
make the de novo determination may accept, reject,
or modify, in whole or in part. the order issued by
the magistrate or recommit the matter to the magis-
trate with instructions. .

The “moral manner” by which a surety. or an
agent, representative, or emplovee thereof, shall be
measured is whether”or not, in the opinion of the
Court en banc of this Court or any judge or magis-
trate of the Court, the method of the conduct of the
business of the surety will subject the court 0
calumny in anyv manner.

(Former Rule 21 adopted Oct. 26, 1960, effective Nov. 1.
1960: amended Nov. 5. 1971, effective Nov. 5 1971, March
19. 1974, effective March 27, 1974: Mav 31, 1977 effecuve

H

May 31, 1977. Current Rule 21 adopted Juiv 20. 1982,
effective Jan. 1. 19831
RULE 22. DUTIES AND POWERS OF

FULL-TIME AND PART-TIME
UNITED STATES MAGISTRATES

This Rule describes and defines the general. spe-
cifie, and additional duties of fuil-time and part-time
United States Magistrates in the Western District
of Missouri.

A. Duties Under Section 28 U.S.C. Sec. 636¢a).

1. Each full-time United States Magistrate and
each part-time United States Magistrate. unless oth-
erwise limited or prohibited by a special or general
order of the Court en banc, are hereby authorized to
exercise all powers and perform all duties now or
hereafter prescribed by Section 636(a1 Title 28,
United States Code, and shall:

a. Exercise all the powers and duties con-
ferred or imposed upon United States Magistrates
and formerly conferred or imposed upon Urited
States Commissioners by law and the Federal
Rules of Criminal Procedure;

b. Administer oaths and affirmations. impose
conditions of release under Section 3146, Title 13
United States Code, and take acknowledgements.
affidavits, and depositions; and

¢. Conduet extradition proceedings in accord-
ance with Section 3184, Title 18, United States
Code.

B. Disposition of Misdemeanor Cases (I8
U.8.C. Sec. 3401). Each full-time United States
Magistrate and each part-time United States Magis-
trate, unless otherwise limited or prohibited by a
special or general order of the Court en banc. are
hereby designated. authorized. and empowered 10

1. Trv persons accused of, and sentence persons
convicted of misdemeanors commitied within or

T0n
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transferred o this district in accordance with lec.
tion 3401, Title 12, United States Code:

2. Direct the probation service of the Court to
conduct a presentence investigation in any misde-
meanor case; and

3. Conduct a jury trial in any misdemeanor case
where the defendant so requests and is entitled 1o

trial by jury under the Constitution and laws of the
United States.

C. Determination of Non-Dispositive Pretrial
Matters {28 U.S.C. Sec. 636(b)}1)(A)]. Each full-
time United States Magistrate and each part-time
United States Magistrate, unless otherwise limited
or prohibited by a special or general order of the
Court en banc, are hereby designated. authorized.
and empowered to hear and determine any proce-
durai or discovery motion or other pretrial matter in
a civil or crimjnal case, other than the motions
which are specified in Section D, infra, of this Rule.

D. Recommendations Regarding Case Disposi-
tive Motions {28 U.S.C. Sec. 636(b)}(1XB) ).

1. Each full-time United States Magistrate and
each part-time United States Magistrate, unless oth-
erwise limited or prohibited by a special or general
order of the Court en banc, are hereby designated,
authorized, and empowered to conduct any neces-
sary evidentiary hearing or other proceedings and
submit to0 a judge of the Court a report containing
proposed findings of fact and recommendations for
disposition by the judge of the following pretrial
motions in civil and criminal cases:

a. Motions for injunctive relief, including tem-
porary restraining orders and preliminary and
permanent injunctions;

b. Motions for judgments on the pleadings:

¢. Motions for summary judgment:

d. Motions to dismiss or permit the mainte-
nance of a class action:

e. Motions to dismiss for failure to state a
claim upon which relief mav be granted:

f. Motions o involuntarily dismiss an action:

g. Motions for review of default judgments:

h. Motions o dismiss or quash an indictment
or information made by a defendant: and

. Motions to suppress evidence in a criminal
case.

2. A magistrate may determine anv preliminary
matters and conduct any necessarv evidentiary
hearing or other proceeding arising in the exercise
of the authority conferred by this section of the
Rule.

E. Processing Prisoner Cases U'nder 28 U.S.C.
Sections 2254 and 2253. Each fulltime United
States Magistrate and each part-time United States
Magistrate, unless otherwise limited or prohibited
by a special or general order of the Court en banc.
are hereby designated. authorized. and empovered
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to perform any and all of the duties imposed upon a
judge by the rules governing proceedings in the
United States District Courts under Sections 2254
and 2255, Title 28, United States Code. In so doing,
under an order of reference made pursuant to Title
28, United States Code, Section 636(bX1XB), a mag-
istrate may issue any preliminary orders and con-
duct any necessary evidentiary hearing or other
appropriate proceeding and shall submit to a judge
a report containing proposed findings of fact and
recommendations for disposition of the petition by
the judge. Any order disposing of the petition may
only be made by a judge.

F. Processing Prisoner Cases Under 28 US.C.
Section 2241. Each full-time United States Magis-
trate and each part-time United States Magistrate,
unless otherwise limited or prohibited by a special
or general order of the Court en banc, are hereby
designated, authorized, and empowered to perform
any and all duties imposed upon a judge by Section
2241, et seq., Title 28, United States Code. In so
doing, under an order of reference made pursuant
to Title 28, United States Code, Section 636(bX1XB),
a magistrate may issue any preliminary orders and
conduct any necessary evidentiary hearing or appro-
priate proceeding and shall submit to a judge a
report containing proposed findings of fact and rec-
ommendation for disposition of the petition by the
judge. Any order.disposing of the petition may
only be made by a judge.

G. Processing Prisoner Cases Under 42 US.C,
Section 1983. Each full-time United States Magis-
trate and each part-time United States Magistrate,
unless otherwise limited or prohibited by a special
or general order of the Court en banc, are hereby
designated, authorized, and empowered, under an
order of reference made pursuant to Title 28, Unit-
ed States Code, Section 636(bX1KB), a magistrate
may issue any preliminary orders and conduct any
necessary evidentiary hearing or appropriate pro-
ceeding and shall submit to a judge a report contain-
ing proposed findings of fact and recommendation
for disposition of petitions filed by prisoners chal-
lenging their conditions of confinement. Any order
disposing of the petition may only be made by a
judge.

H. Special Master Reference. Each full-time
United States Magistrate and each part-time United
States Magistrate, unless otherwise limited or pro-
hibited by a special or general order of the Court en
bane, are hereby designated, authorized, and em-
powered to serve as special master in appropriate
civi] cases in accordance with Section 636(b¥2), Title
28. United States Code, and Rule 33 of the Federal
Rules of Civil Procedure. Upon the consent of the
parties, a magistrate mayv be designated by a judge
10 serve as a special master in any case. notwith-
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standing the limitations of Rule 33(b} of the Federal
Rules of Civil Procedure.

I. Conduct of Trials and Disposition of Civil
Cases Upan Consent of the Parties {28 U.S.C. Sec.
636(c)). Upon the consent of the parties, each
full-time United States Magistrate unless otherwise
limited or prohibited by a special or general order of
the Court en banc, is hereby designated, authorized,
and empowered to conduct any and all proceedings
in any civil case which is filed in or transferred o
this district, including the conduct of a jury or
non-jury trial, and may order the entrance of a final
judgment in accordance with Section 636(c), Title 28,
United States Code. In the course of conducting
such proceedings upon consent of the parties, a
magistrate may hear and determine any and all
pretrial and posttrial motions which are filed by the
parties, including case-dispositive motions.

J. Process Applications or Petitions for En-
forcement of Internal Revenue Service Summons.
Each fulltime United States Magistrate and each
part-time United States Magistrate, unless other-
wise limited or prohibited by a special or general
order of the Court en banc, are hereby designated,
authorized, and empowered 0 process and hear
applications or petitions for enforcement of sum-
monses issued pursuant to Sections 6420(e)2),
6421(f)2), 6424(d), and 7602, Title 26, United States
Code, in accordance with the provisions of Section
7604, Title 26, United States Code. In so doing.
under an order of reference made pursuant to Title
28, United States Code, Section 636(bX1XA), a mag-
istrate may issue an order to show cause and any
other preliminary orders and conduct any necessary
evidentary hearing or appropriate proceeding and
shall submit to a judge a report containing proposed
findings of fact and recommendation for disposition
of the application or petition by the judge. Any
order disposing of the petition mayv only be made by
a judge.

K. Other Duties. Each full-time United States
Magistrate and each part-time United States Magis-
trate, unless otherwise limited or prohibited bv a
special or general order of the Court en banc, are
hereby designated, authorized. and empowered to:

1. Exercise general supervision of c¢ivil and crim-
inal calendars, conduct calendar and status calls.
and determine motions w0 expedite or postpone the
trial of cases before the judges;

2. Conduct pretrial conferences, settlement con-
ferences, omnibus hearings, and related pretrial
proceedings in civil and eriminal cases;

3. Conduct arraignments in criminal cases not
triable by the magistrate and take not guilty pleas
in such cases:

4. Receive grand jury returns in accordance with
Rule 6(f) of the Federal Rules of Criminal Proce-
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dure and issue orders for the issuance of warrants
of arrest and summonses;

5. Accept waivers of indictment, pursuant to
Rule 7(b) of the Federal Rules of Criminal Proce-
dure;

6. Conduct voir dire and select petit juries for
the Court;

7. Accept petit jury verdicts in civil and admiral-
ty cases in the absence of 3 judge;

8. Conduct necessary proceedings leading o the
potential revocation of probation;

9. Issue subpoenas, writs of habeas corpus ad
testificandum or habeas corpus ad prosequendum,
or orders necessary to obtain the presence of par-
ties, witnesses, or evidence needed for court pro-
ceedings;

10. Approve sureties, both corporate and individ-
ual, o proffer bail, surety, and other bonds to the
Court and make orders that previously approved
sureties be precluded from proffering bail, surety,
and other bonds to the court because of conduct of
such nature to cause a loss of confidence in the
personal or business integrity of the surety and
order the exoneration or forfeiture of bonds;

11. Conduct proceedings for the collection of
civil penalties of not more than $200 assessed under
the Federal Boat Safety Act of 1971, in accordance
with Section 148(d), Title 46, United States Code;

12. Conduct examination of judgment debtors in
accordance with Rule 63 of the Federal Rules of
Civil Procedure;

13. Conduct proceedings for initial commitment
of narcotic addicts under Title III of the Narcotic
Addict Rehabilitation Act;

14. Perform the functions specified in 18 U.S.C.
Sections 4107, 4108, and 4109, regarding proceed-
ings for verification of consent by offenders to
wransfer to or from the United States and the ap-
pointment of counse] therein;

15. Audit Criminal Justice Act forms submitted
by appointed counse] for payment of expert, investi-
gative, or other services or for payment of counsel-
ling services and expenses and make a written
recommendation to the judge to whom the case is
assigned in respect to the amount to be approved
for payment;

16. Discharge indigent prisoners or persons im-
prisoned for non-payment of a fine and/or costs.
pursuant to Section 3369, Title 18, United States
Code;

17. Institute prosecutions agsinst persons for
violation of Section 1990. Title 42, United States
Code, and Sections 5506 to 5516 and 3518 to 5532 of
the Revised Statutes, pursuant to Section 1987, Title
42, United States Code:
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18. Order presentence investigations. with the
consent of defendant, to be commenced in respect o
defendants who have not been convicted but have
signified an intention to enter a plea of guilty or
nolo contendere;

18. Issue orders authorizing the installation and
use of devices, such as wraps and traces, which are
used to determine from which telephone number a
telephone call originated, and pen registers, which
are used to register telephone numbers dialed or
pulsed from a particular telephone; and issue or-
ders directing a communications common carrier, as
that term is defined in Section 153¢h), Title 47.
United States Code, including a telephone company,
W provide assistancg to a named federal investiga-
tive agency in accomplishing the installation of
traps, traces, and pen registers;

20. Issue statutory administrative inspection or
search warrants on determination of probable
cause; ,

2]1. Issue search warrants for searches and sei-
zures which are not within the purview of Rule 41
of the Federal Rules of Criminal Procedure;

22. Issue warrants of arrest for persons who
have been determined, pursuant to Section 3149,
Title 18, United States Code, to be material witness-
es;

23. Preside over naturalization ceremonies and
administer the oath required by Section 1448(a),
Title 8, United States Code, and submit a written
list of persons who took the oath to a district judge;

24. Settle or certify the nonpayment of seamen's
wages in accordance with the provisions of Sections
603 and 604, Title 46, United States Code; and
enforce the award or arbitration or decree of any
consul, vice consul, or commercial agent of any
foreign nation in differences between the captain
and the crew of a vessel belonging to the nation
whose interests are committed w his charge, in
accordance with the provisions of Section 258(a).
Title 22, United States Code;

25. Serve as a member of the district’s Speedy
Trial Act Planning Group and assist the Court en

banec in drafting and promuigating local rules and
procedures; and

26. Perform any other additional duty as is not

inconsistent with the Constitution and the laws of
the United States.

L. Assignment of Matters to Magistrates.
1. Criminal Cases.

a. Misdemeanor Cases Filed in the Western.
3t Joseph. and Central Divisions. All misde
meanor cases filed in the Western, St. Joseph. and

Central Divisions of the Court. shall be assigned
by the Clerk of Court, upon the filing of an
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information, complaint, violation notice, return of
an indictment, to the chief magistrate, who shall
proceed in accordance with the provisions of Sec-
tion 3401, Title 18, United States Code, and the
Rules of Procedure for the Trial of Misdemeanors
Before United States Magistrates. The chief
magistrate may reassign a case to another magis-
trate for processing in accordance with the provi-
sions of Section 3401, Title 18, United States
Code, and the Rules of Procedure for the Trial of
Misdemeanors Béfore United States Magistrates.

b. Misdemeanor Cases Filed in the Southern
and Southwestern Divisions. All misdemeanor
cases filed in the Southern and Southwestern
Divisions of the Court shall be assigned by the
Clerk of Court, upon the filing of an information,
complaint. viclation notice, return of an indict-
ment or upon the transfer to this district under
Rule 20 or Rule 21 of the Federal Rules of
Criminal Procedure of an indictment, or informa-
tion charging a misdemeanor, to the magistrate
stationed at Springfield, Missouri, who shall pro-
ceed in accordance with the provisions of Section
3401, Title 18, United States Code, and Rules of
Procedure for Trial of Misdemeanors Before Unit-
ed States Magistrates.

c. Felony Cases Filed in the Western, St. Jo-
seph and Central Divisions. Upon the return of
an indictment or the filing of an information in
the Western, St. Joseph, and Central Divisions of
the Court, all felony cases shall be assigned by
the Clerk of the Court w the chief magistrate for
the conduct of an arraignment and acceptance of
pleas of not guilty, an omnibus hearing, and such
pretrial conferences as are necessary. The chief
magistrate may reassign a case to another magis-
trate for the conduct of an arraignment, an omni-
bus hearing. and such pretrial conferences as are
necessary.

d. Felony Cases Filed in the Southern and
Southwestern Divisions. Upon the return of an

Rule 22

the Western, St. Joseph and Central Divisions of
the Court shall be assigned by the Clerk of Court.
upon the filing of the application or petition.
the chief magistrate for processing and handling
in accordance with Section J of this Rule. The
chief magistrate may reassign the application or
petition to another magistrate for processing and
handling.

b. Applications or Petitions for Enforcement
of Internal Revenue Service Summonses Filed in
the Southern and Southwestern Divisions. All
applications or petitions for the enforcement of
Internal Revenue Service summonses filed in the
Southern and Southwestern Divisions of the
Court shall be assigned by the Clerk of Court.
upon the filing of the application or petition. o
the magistrate stationed in Springfield, Missoun
for processing and handling in accordance with
Section J of this Rule.

¢. Motions for Examination of Judgment Debt-
ors Filed in the Western, St. Joseph, and Central
Divisions. All motions for examination of judg-
ment debtors filed in the Western, St. Joseph, and
Central Divisions of the Court shall be assigned
by the Clerk of Court, upon the filing of the
moton, o the chief magistrate for the purpose of
presiding over the examination. The chief magis-
trate may reassign the motion to another magis-
trate to conduct the examination.

d. Motions for Examination of Judgment
Debtors Filed in the Southern and Southwestern
Divisions. All motions for examination of judg-
ment debtors filed in the Southern and South-
western Divisions of the Court shall be assigned
by the Clerk of Court, upon the filing of the
motion, to the magistrate stationed in Springfield,
Missouri for the purposes of presiding over the
examination.

3. General Nothing in this Section shall pre-

&

clude the Court, or a judge thereof, from reserving
any proceeding for conduct by a judge, rather than
by a magistrate. The Court en banc. moreover,
may, by order, modify the method of assigning
proceedings to a magistrate as changing conditions

indictment or the filing of an information in the
Southern and Southwestern Divisions of the
Court. all felony cases shall be assigned by the
Clerk of the Court w0 the magistrate stationed at
Springfield, Missouri for t.h; c;onducft of an lar~ mav warrant.
raignment and acceptance of pleas of not guilty, ¥ .

an omnibus hearing, and such pretrial confer- M. Procedures Before a Magistrate.

ences as are necessary. The chief magiswrate 1. General In performing duties for the Court
may resssign a case to another magistrate for the a2 magistrate shall conform to all applicable provi-
conduct of an arraignment, an omnibus hearing, sions of federal statutes and rules, w the general
and such pretrial conferences as are necessary. procedural rules of this Court. and tw the require-
2 (il Cases. ments specified in any order of reference from a

a  Applications or Petitions for Enforcement judge. N
of Internal Revenue Service Summonses Filed in 2. Special Provisions for the Disposition of
the Western, St. Joseph, and Central Divisions. Cirtl Cases by a Magistrate on Consent of the
All applications or petitions for the enforcement Parties in Accordance with Section 636(ci. Title
of Internal Revenue Service summonses filed in 28, United States Code.

Tl
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1. Notice. The Clerk of Court shail notufy the
parties in all civil cases that they may consent o
have a magistrate conduct any or all proceedings
in the case and order the entry of a final judg-
ment. Such notice shall be handed or mailed w0
the plamntiff or the plaintiff's representative at
the time an action is filed and to other parties as
attachments to copies of the complaint and sum-
mons, when served. Additional notices may be
furnished to the parties at later stages of the
proceedings and may be included with pretrial
notices and instructions.

b. Execution of Consent. The Clerk shall not
accept a consent form unless it has been signed
by all the parties in a case. The plaintiff shall be
responsible for securing the execution of a con-
sent form by the parties and for filing such form
with the Clerk of Court. No consent form will be
made available, nor will its contents be made
known to any judge or magistrate, unless all
parties have consented to the reference to a mag-
istrate. No magistrate, judge, or other court
official may attempt to persuade or induce any
party to consent to the reference of any matter to
a magistrate. This Rule, however, shall not pre-
clude a judge or magistrate from informing the
parties that they may have the option of referring
a case to a magistrate,

¢. Reference. After the consent form has
been executed and filed, the Clerk shall transmit
it to the judge to whom the case is assigned for
approval and referral of the case to a magistrate.
Once the case has been assigned to a magistrate.
the magistrate shall have the authority to conduct
any and all proceedings to which the parties have
consented and to direct the Clerk of Court to
enter final judgment in the same manner as if a
judge had presided.

N. Review and Appeal.

1. Appeal of Nor-Dispositive Matters (28
U.S.C. Sec. 636(bN1NA ] Any party may appeal
from a magistrate’s or:-r determining a motion or
matter under Section C ~f this Rule, supra, within
10 davs after issuance uf the magistrate's order.
unless a different time is prescribed by the magis-
trate or a judge. Such party shail file with the
Clerk of Court, and ser.< on the magistrate and all
parties, a written statement of appeal which shall
specifically designate the order, or part thereof.
appealed from and the rasis for any objection there-
to. A judge of the Court shall consider the appeal
and shall set aside any portion of the magistrate’s
order found o be clearly erroneous or contrary
law. The judge may also reconsider sua sponte any
matter determined by a magistrate under this Rule.

2. Review of Case-Dispositive Motions, Inter-
nal Revenue Service Enforcement Cases. and
Prisoner  Litigation [2§  US.C  Section
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§26()(IXB)] Any party may object w a magis-
irate's proposed findings, recommendations. or re-
port under Sections D, E, F, and G of this Rule.
supra, within ten (10} days after being served a
copy thereof. Such party shall file with the Clerk
of Court, and serve on the magistrate and all par-
ties, written objections which shall specifically iden-
tifv the portions of the proposed findings, recom-
mendations, or report o which objections are made
and the basis for such objections. Upon a showing
of excusable neglect or good cause, the district
judge or magistrate may extend the time for mak-
ing objections for an additional twenty (20} davs. A
party may respond to another party’s objections
within ten (10) days after being served with a copy
thereof. The distfict judge to whom the case is
assigned shall make a de novo determination of
those portions of the report or specified proposed
findings or recommendations to which objection is
made and may accept, reject, or modify, in whole or
in part, the findings or recommendations made by
the magistrate, The district judge, however, need
conduct 2 new hearing only in his discretion or
where required by law, and may consider the record
developed before the magistrate, making his own
determination on the basis of that record. The
district judge may also receive further evidence,
recall witnesses, or recommit the matter to the
magistrate with instructions. A waiver of the right
to appeal will result as to any issue which has been
determined by the magistrate and which has not
been presented to the district judge by timely writ-
ten cobjections.

3. Special Master Reports (28 U'S.C. Section
£36(b)(2)]. Any party may seek a review of, or
action on, a special master’'s report filed by a magis-
trate in accordance with the provisions of Rule 53(e!
of the Federal Rules of Civil Procedure.

4. Appeals From Judgments in Misdemeanor
Cases (18 US.C. Section 3402). A defendant may
appeal a judgment of conviction by a magistrate
after trial in 2 misdemeanor case by filing 3 notice
of appeal within ten (10} days after entry of the
judgment, and by serving a copy of the notice upon
the United States Attorney. The scope of appesl
shall be the same as on an appeal from a judgment
of the district court to the court of appeals.

5. Appeal from Judgments in Civil Cases Dis-
posed of on Consent of the Parties {28 U'S.C
Seetion 636(c)].

a. Appeal w the Court of Appeals. Upon the
ertry of judgment in any civil case disposed of by

a magistrate on consent of the parties under

authority of Section 636(c), Title 28, United States

Code, and Section | of this rule. supra. an ag-

grieved party shall appeal directly to the United

States Court of Appeals for the Eighth Cireuit in
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the same manner as an appeal from any other
judgment of this Court.

b. Appeal to 4 District Judge. In accordance
with Section 636{(c¥4), Title 28, United States
Code, the parties may consent to appeal any judg-
ment in a civil case disposed of by a magistrate o
a judge of this Court, rather than directly to the
court of appeals. Appeals in such cases shall be
considered on the record in the same manner as
on an appezl from a judgment of the district court
to a court of appeals and shall be taken in accord-
ance with the times, methods. and procedures
prescribed by Rules 74, 75, and 76 of the Federal
Rules of Civil Procedure.

Q. Territorial Assignments and Administrative
Provisions.

1. The full-time United States Magistrate having
«fficial station at Kansas City, Missouri. who is
senior in years of service as a United States Magis-
‘rate, is designated as the Chief United States Mag-
istrate for the Western District of Missouri.

2. Under the supervision of the Chief Judge of
this district, the chief magistrate, with the assist-
ance of the Clerk of Court, shall be responsible for
the assignment of actions, duties. and responsibili-
ues to magistrates as now or hereafter authorized
by law and by local rule or order of the Court en
banc.

3. Under the supervision of the Chief Judge of
this district, the chief magistrate. with the assist-
ance of the Clerk of Court, shall be responsible for
the assignment and reassignment of civil, admiralty,
and criminal actions and proceedings w magis-
trates.

4. In case of doubt about any administrative
action, the chief magistrate shall secure directions
from the Chief Judge of the district. or if the Chief
Judge is unavailable, from the senior regular active
judge who is available.

3. Ordinarily a part-time magistrate with an offi-
cial station in a division shall perform the general
duties and powers of a part-time magistrate in
proceedings to be performed in the division in which
the magistrate's official station is located unless
otherwise specially ordered by the Chief United
States Magistrate, the Court en banc. or a judge of
this Court. The order of a judge shall prevail over
the order of any magistrate in case of conflict:
provided, however, a jointly appointed part-time
magistrate for the Western and Eastern Districts of
Missouri, with an official station at Fort Leonard
Wood, Missouri. mayv perform such duties in or
arising from actions or omissions occurring only
within the territorial jurisdiction specified in the
order appointing said part-time magistrate or as
may be expanded by anyv subsequent joint supple-
menual order or orders of the United States District
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Cc_aur; for the Western and Eastern Districts of
Missouri.

6. Ordinarily the full-time magistrate with offi-
cial station at Springfield, Missouri, shall perform
all duties w be performed in the Southern and
Sputhwesnem Divisions of the district or in connec-
tion with actions and proceedings arising therein.

7. Ordinarily the fulltime magistrates with offi-
cial station at Kansas City, Missouri, shall perform
all duties o be performed in the Western, Central,
and St. Joseph Divisions of the district or in connec-
tion with actions and proceedings arising therein.

8. Any fulltime magistrate may perform any
duty or exercise any power granted, conferred. or
imposed by this Rule in any division of this district
or in any action or proceeding arising herein.

9. In the absence of exceptional circumstances

requiring a temporary emergency assignment, the
assignment by a district judge of duties and func-
tions to a magistrate shall be approved by the Court
en banc as a part of a system of assignment or by
special order.
(Former Rule 26 adopted Feb. 12, 1971, effective May 3,
1971; amended Mar. 13, 1972, effective Mar. 13, 1972
May 29, 1973, effective May 29, 1973, Aug. 13, 1973,
effective Aug. 13, 1973; July 19, 1974, effective July 19,
1974; May 12, 1980, effective May 12, 1980; Aug. 1B,
1980, effective Aug. 18, 1980. Redesignated as current
Rule 22 July 20, 1982, effective Jan. 1, 1983; amended and
effective March 3, 1983; Jan. 9, 1987)

RULE 23. ESTABLISHING PANEL OF
EXPERTS AND PROCEDURES FOR
DETERMINATION OF MENTAL COM-
PETENCY

A. Purpose of Rule. The purpose of this rule is
to establish a panel of experts and to prescribe the
procedure 1o be followed in connection with exami-
nations ordered pursuant to Section 4244 of Title 18,
United States Code, and any other examination that
may be ordered pursuant o other laws.

Section 4244 provides that upon (a) motion of the
United States Attorney: (b) motion on behalf of the
accused; or (¢) upon the court’'s own motion “the
court shall cause the accused, whether or not previ-
ously admitted o bail, w be examined as to mental
condition by at least one qualified psvechiatrist, who
shall report w the court.”

B. Establishment of Panel of Experts. The
Court shall examine and qualify a panel of compe-
tent psvchiatrists. A list of the psychiatrists so
qualified shall be on file with the Clerk and with the
Chief Probation Officer of this Court. The Court
may also examine and qualify and add w such list
other competent experts in mental diseases who
may. from time to time be designated to serve with
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and assist a particular psychiatrist in connection
with a particular examination.

C. Procedure in Connection with Order of Ex-
amination. When the Court otders an examination
pursuant to this local rule, such order shall authe
rize the Chief” Probation Officer to make proper
arrangements with a psychiatrist designated by the
Court from the approved panel for such examina-
tion: should the accused be in custody, this standing
order authorizes the United States Marshal to deliv-
er the accused to the office of the psychiatrist
designated by the Court, and to return the accused
to the place of confinement after said examination.

The Chief Probation Officer shall be responsible
for the preparation of a social history of the accused
for use by the psychiatrist. Any statements made
by the accused in connection with that social history
and the social history itself shall be considered
within the protection of that portion of Section 4244
that provides that “no statement made by the ac-
cused in the course of any examination into his
sanity or mental competency provided for by this
section, whether the examination shall be with or
without the consent of the accused, shall be admit-
ted in evidence against the accused on the issue of
guilt in any criminal proceeding.” Nor shall any
portion of said social history “be introduced in evi-
dence on [the] issue [raised by] ... a plea of insani-
ty as a defense to thé crime charged ... nor other-
wise be brought to the notice of the jury.”

D. Duties of Psychiatrist and Report Required
in Connection with Section {244 Examination.
Section 4244 requires that the court ultimately
make judicial determination of the question of
whether the accused “may be presently insane or
otherwise so mentally incompetent as to be unable
w understand the proceedings against him or prop-
erly o assist in his own defense.” That question
does not involve either a medical or legal determina-
tion of the entirely different question of whether
the accused was or was not mentally competent to
have committed the offense with which the accused
is charged.

Section 4244 also provides that the court shall
hold a hearing at which evidence as to the mental
condition of the accused may be submitted only “if
the report of the psychiatrist indicates a state of
present insanity or ... mental incompetency of a
degree that the accused is presently ... unable w0
understand the proceedings against him or to assist
in his own defense.”

In recognition of the importance of the report of
the psyvchiatrist, in recognition of the sometimes
difficult medical and legal questions that arise in
connection with the examination made pursuant to
- Section 4244, and in order to provide the necessarv
flexibility of procedure to deal adequateiv with such

o1
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rreblems, the report of the psychiatrist shall re -
one of the following forms:

1. The report may state the opinion of the psv-
chiatrist that the accused is—or is not—""presently
so mentally incompetent as to be unable 10 under-
stand rationally the proceedings against him or
properly and rationally assist in his own defense.”

Such a report shall include not only that precise
finding and opinion but shall also state the medical
and other data upon which such finding and opinion
is based. The social history and other supporting
data shall be atuached to the report.

2. In a particular case, the particular psychia-
trist may desire to'have the accused examined bv
another member of the panel or 10 have tests made
by one of the qualified experts in mental diseases
who are not psychiatrists. In such a case, tne
psychiatrist will submit a preliminary report to the
Court stating such fact and the reasons in support
of the psychiatrist's judgment. In that event the
Court may make an additional appointment or make
such other order as may be indicated by the particu-
lar factual situation.

3. In still other cases, either before or after the
appointment of additional experts, the particular
psychiatrist may determine that the portion of Sec-
tion 4244 which provides that “for the purpose of
the examination the court may order the accused
committed for such reasonable period as the court
may determine to a suitable hospital or other facili-
¥ W be designated by the Court” should be utlized
in order that a particular accused may be observed
over a longer period of time than is feasible under
the procedure established by this local rule. If such
be the case, then in that event, the report of the
psychiatrist shall so state and the court shall then
determine whether it will designate a suitatle hospi-
tal or other facility as contemplated by Section 4244.
or commit 1o the custody of the Atiornev Genera!
for that purpose.

.
%

The Court may, in connection with any Section
4244 examination, have other conditions to supple-
ment the procedure established by this local rule a3
may be required in a particular case.

E. Duties of Psychiatrists and Report Re.
quired in Connection With Examinations QOrdered
to Proceed Under Laws Other Than Section 4244.
If an examination is ordered pursuant to some pro-
vision of law other than Section 4244, the order of
the Court shall set forth the duties of the psvchia-
trist and the form of report desired by the Court in
each particular case. Special orders. for example.
will be drafted should any member of the approved
panel be designated or selected by the Court or by 2
yriscner in connection with a proceeding heid pursu-
art to Section 4247 of Title 18, United States Code
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F. Fees for Psychiatrist. The cost of an exami-
nation 10 evaluate competency to stand wral is
chargeable to the Department of Justice appropnia-
tions. The United States Attorney shall submit
statements of fees in amounts established by the
Court on Department of Justice form 25-B for all
examinations ordered under Section 4244 pursuant
o this local rule. In all cases other than Section
3244 examination, the Court shall make a special
order concerning fees as may be indicated.

‘Former Rule 23 adopted July 31, 1963, effective Aug. &,
1963, Redesignated as current Rule 23 July 20, 1982,
effective Jan. 1, 1883}

RULE 24. DIRECTIVES AND PROCE-
DURES IN REGARD TO SPECIAL
GRAND JURIES (CHAPTER 216, TITLE
18, UNITED STATES CODE)

A. Purpose of Rule. The purpose of this rule is
:0 establish directives and procedures calculated to
insure compliance with all provisions of Chapter
216, Title 18, United States Code, and to avoid the
dissemination of any information concerning or con-
tained in any report submitted by a special grand
jury impaneled under that Chapter until and unless
such report has been ordered accepted by the Court
and ordered filed as a public record in accordance
with the provisions of that Chapter.

B. Release of Information Concerning Specisl
Grand Jury Reports. No member of a special
grand jury and no other person who may have
information concerning any special grand jury re-
port shall reveal any information concerning the
contents of a special grand jury report, which in
every instance shall be submitted to the Court. until
and unless such report has been accepted and or-
dered filed by the Court as a public record in
accordance with Chapter 216, Title 18, United States
Code. It is determined that the release of any
.nformation concerning the contents of a special
grand jury report before such time presents a rea-
sonable likelihood that the release of such informa-
tion could interfere with fair trials in pending or
future cases and would otherwise prejudice the
oroper administration of justice.

The provisions of Local Rule 5 of this Court are
fully applicable to the release of any information by
lawvers and other employees of the federal. state,
¢ty or county employees participating in or associ-
ated with any investigation being made by a special
grand jury. Such persons are expressiy prohibited
by this Rule from making any public judicial or
extra-judicial statement concerning the contents of
any special grand jury report until and unless such
report 1s ordered accepted and ordered filed as a
public record in accordance with the provisions of
Chapter 216, Title 18, United States Code. Then the

-
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statement is limited 0 the contents of the repor:
approved by the Court for filing.

C. Procedures Concerning Submission of Spe-
cial Grand Jury Reports. Should a special grand
jury, upon completion of its original term, desire to
submit a report authorized by Section 3333, Title 18,
United States Code, it shall submit such a report by
the filing of an appropriate motion in accordance
with the following procedures:

1. The proceeding shall be entitled ““In the Mat-
ter of a Report Submitted by Special Grand Jury
Impaneled on {INSERT DATE]L .___"

2. The special grand jury's motion submitting its
report shall allege that its report is submitted upon
the completion of its original term, that such report
has the concurrence of a majority of its members,
and that, in its judgment. such report is based upon
facts revealed in the course of an investigation
authorized by subsection (a) of Section 3332 and is
supported by the preponderance of the evidence.

3. The special grand jury shall place its sub-
mitted report in a sealed envelope marked “Exhibit
A” and labeled “Report Submitted by Special Grand
Jury” and place in another sealed envelope marked
“Exhibit B"” and labeled “Supporting Data”, in
which shall be included the facts revealed in the
course of its investigation which it believes support
its report by the preponderance of the evidence as
required by Section 3333(b)(1). The supporting data
may consist of a transcript of proceedings before
the special mnd jury and exhibits presented to the
special grand jury.

4. The special grand jurv’'s motion shall pray for
an appropriate order either (a) accepting and filing
such report as a public record; or (b) if the report is
one submitted pursuant to Section 3333(aX1), that
further proceedings be directed in accordance with
law.

5. The Clerk shall immediately transmit the spe-
cial grand jury's motion and the exhibits attached
thereto to the Court for further appropriate pro-
ceedings, according to law. No person shall reveal
the contents of Exhibit A or Exhibit B directly or
indirectly without express authority of court order.

6. The Court will, after direction of proper pro-
ceedings and appropriate consideration according to
law. enter its order as to whether the report sub-
mitted by the special grand jury should or shouid
not be accepted and ordered filed as a public record.

D. Sanctions for Violations of this Rule. Any
violation of this rule by any person shall be pun-
ished by appropriate contempt proceedings pursu-
ant to Rule 42 of the Rules of Criminal Procedure.
+Former Rule 30 adopted Nov. 17, 1971, effective Nov. 1T,
1971, Redesignated as current Rule 24 July 20. 1982
effective Jan. 1. 1983

3
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RULE 25. PETITIONS FOR HABEAS
CORPUS AND MOTIONS PURSUANT
TO 28 U.S.C. SECTION 2255 (ATTACK-
ING A SENTENCE IMPOSED BY THIS
COURT) BY PERSONS IN CUSTODY

A. General. In the absence of exceptional cir-
cumstances, petitions for a writ of habeas corpus
pursuant w 28 U.S.C. Section 2254 and 28 US.C.
Section 2241 and motions filed pursuant to 28 US.C.
Section 2255 (attacking a sentence imposed by this
Court), by persons in custody, shall be in writing,
signed and verified. Such petitions and motions
shall be on forms available on request from the
Clerk’s office.

B. Mandatory Information. The following in-
formation shall be supplied by every petitioner:

1. Petitioner’s full name and prison number {if
any);

2. The name of the respondent ipetitioner’s cus-
wodian);

3. The place of petitioner’s destination;

4. The name and location of the court which
imposed sentence;

5. The indictment number(s) (if known} upon
which. and the offense(s)for which. sentence was
imposed:

6. The date upon which sentence was imposed
and the terms of the sentence;

7. Whether a finding of guilty was made after a

plea of (1) guilty, (2) not guiity. or (3) nolo conten-
dere;

8  In the case of a petitioner who was found w
be guilty following a plea of not guilty. whether the
finding was made (1) by a jurvy or {2 by a judge
without 3 jury.

9. Whether or not petitioner appealed from the
judgment of conviction or from the imposition of
sentence, and. if so. the name of each court w which
the petitioner appealed, the results of such appeals,
the date of such results, and (if known), citations of
any written opinions or orders entered therein:

10. Whether petitioner was represented by an
attorney at any time during the course of petition-
er’s arraignment and plea, trial (if any), sentencing.
and appeal (if any). or preparation. presentation or
consideration of any petitions, motions or applica-
tions which the petitioner filed with respect to this
convictuon; if so, the name and address of such
attornev(s) and the proceedings at which petitioner
was so represented: and

11. If petitioner seeks leave w0 proceed in jorma
pauperis. whether the affidavit attached 1w the
form has been completed.
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C. Additional Information (Petitioner in State
Custody). The following additional information
shall be supplied by a petitioner in state custodv
seeking a2 writ of habeas corpus pursuant w 28
U.S.C. Section 2254 or 28 U.8.C. Section 2241:

1. If petitioner did not appeal from the judgment
of conviction or the imposition of sentence, the
reasons why said petitioner did not do so;

2. In concise form, the grounds upon which peti-
tioner bases the allegation that the petitioner is
being held in custody unlawfully, the facts which
support each of these grounds, and whether any
such grounds have been previously presented w any
court, state or federal, by way of any petition,
motion or application; if so, which grounds have
begn previously presented and in what proceedings:
an

3. Whether petitioner has filed in any court,
state or federal, previous petitions, applications, or
motions with respect to this conviction; if so, the
name and location of each court, the specific nature
of the proceedings therein, the disposition thereof,
the date of each such disposition and (if known),
citations of any written opinions or orders entered
therein.

D. Additional Information (Petitioner in Fed-
eral Custody). The following additional informa-
tion shall be supplied by a petitioner in federal
custody who is seeking a writ of habeas corpus,
pursuant to 28 U.S.C. Section 2241:

1. Whether petitioner has filed in any court.
state or federal, previous petitions for habeas cor-
pus. motions (pursuant to 28 U.S.C. Section 2253) w0
vacate sentence, or any other petitions, motions or
applications with respect to this conviction: if so,
the name and location of any and all such courts.
the specific nature of the proceedings therein, the
disposition thereof, the date of each such disposi-
tion. and (if known) citations of any written opinions
or orders entered therein;

2. In concise form the grounds upon which peti-
tioner bases the allegation that petitioner is being
held in custody unlawfully, the facts which support
each of these grounds, and whether any such
grounds have been previously presented to any fed-
eral court by way of petition for writ of habeas
corpus, motion pursuant to 28 U.S.C. Section 2253.
or any other petition, motion or application: if so.
which grounds have been previously presented and
in what proceedings; and

3. If a previous motion pursuant to 2§ US.C
Section 2235 was not filed, or if such a motion was
filed and denied, the reasons why petitioner s reme-
dy by way of such motion is inadequate or ineffec-
tive to test the legality of his detention.

E. Additional Information—Peiitioner Seek-
ing Relief Under 28 U.S.C. Section 2233. The
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following additional information shall be supplied by
a petitioner in federal custody who is seeking relief
by motion pursuant o 28 U.S.C. Section 2255:

1. The name of the judge who imposed sentence:

2. In concise form, the grounds upon which peti-
tioner bases the allegation that the sentence which
was imposed upon petitioner is invalid, the facts
which support each of these grounds, whether any
such grounds have been presented to any federal
court on a previous petition for writ of habeas
corpus, motion pursuant to 28 U.5.C, Section 2253,
or any other petition, motion or application, and, if
so, which grounds have been previously presented
and in which proceedings; and

3. Whether petitioner has filed in any court peti-
tions for habeas corpus. motions pursuant o 28
U.S.C. Section 2255, or any other petitions, motions
or applications with respect t this conviction; if so,
the name and location of each such court, the specif-
ic nature of the proceedings therein, the disposition
thereof, the date of each such disposition and (if
known), citations of any written opinion or orders
entered therein.

F. [In Forma Pauperis Affidavit. Where a peti-
tion or motion is taken fn forma pauperis, petition-
er shall complete the in forma pouperis affidavit
attached to the back of the form and shall set forth
information which establishes that said petitioner
will be unable to pay. the fees and costs of the
habeas corpus or 28 U.S.C. Section 2255 proceeding.

G. Submission of Petitions and Motions to
Clerk of Court. Petitions and motions shall be
addressed to the Clerk of the District Court for the
Western District of Missouri. Petitioners shall send
w the Clerk an original and one copy of the complet-
ed petition or motion form. A petition or motion
addressed to an individual judge shall be directed to
the Clerk of the Court for assignment pursuant to
the rules of this Court, provided that motions under
28 U.S.C. Section 2255 shall, if possible, be assigned
to the sentencing judge.

1. In the event a petition or motion does not
substantially comply with the aforementioned re-
quirements of form and content, the Clerk of the
Court shall provisionally file the petition or motion
and notify the prisoner of the defects giving the
prisoner a ressonable time to correct said defects
and resubmit the petition or motion.

H. Other Motions Submissible by Persons in
Federal Custody. Whenever a prisoner in federal
custody wishes to make any of the motions referred
to below, the said individual shall use the forms
provided by the Court or the Clerk thereof.

1. Motions by a defendant committed under
4244, 4246, or both, Title 18 U.S.C.. to (a) obtain a
speedy trial, (b) set aside the order of commitment
on the ground that it was erroneously entered. ic!
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appoint counsel or direct previously appointed coun-
sel to advise movant, (d) obtain an order of the
committing court to return movant t its jurisdiction
for a hearing on all motions filed and undetermined,
or (e) obtain an early hearing on movant's compe-
tency. Arco v. Ciccone (W.D.Mo.) 252 F.Supp. 347,
affirmed (C.A.8) 339 F.2d 796.

2. Motion for a speedy trial or dismissal of the
charges against the prisoner under the rule of
Smith v. Hooey, 393 US. 374, 89 S.Ct. 575, 21
L.Ed.2d 607, in a state trial court.

3. Motion to dismiss charges against prisoner
under the rule of Smitk v Hooey, supra, in a state
trial court.

e » -
4. Peution for mandamus in a state appellate
court to compel actfon on motion for speedy trial or
dismissal in state trial court.

I. Filing of Traverse. A traverse of the re-
sponse to an order to show cause shall be filed by
the petitioner or movant within seven (7) days after
service of or notice of the filing of the response,
unless the time for filing the traverse is extended
by a judge or a United States Magistrate. In the
absence of a timely traverse, all facts well pleaded
in the response to the order to show cause shall be
deemed admitted by the petitioner or movant, un-
less for good cause shown an extension of time for
filing the traverse is obtained and the traverse is
filed within the extended time.

J. Duty of U.S. Attorney. Upon the filing of a
motion pursuant to 28 U.S.C, 2255, a petition for
writ of habeas corpus, a petition under the civil
rights statutes or a petition for injunctive relief, it
shall become the duty and responsibility of the
United States Attorney or other counsel represent-
ing the United States of America in each instance
where the United States (or its agent, servant or
emplovee) is a party, to obtain whatever order of
court may be appropriate and necessary to secure
the appearance of any movant, petitioner, or other
person (including but not limited to a material wit-
ness), who is in state or federal custody, at all
proceedings where said person’s appearance is nec-
essary.

K. Duty of Counsel Representing State of Mis-
souri. Upon the filing of a petition for writ of
habeas corpus, a petition under the civil rights
statutes or a petition for injunctive relief, it shall
become the duty and responsibility of the Attorney
General of the State of Missouri or other counsel
representing the State of Missouri, in each instance
where the State of Missouri (or its agent, servant or
emplovee) is a party. to obtain whatever order of
court may be appropriate and necessary to secure
the appearance of any petitioner or other person
ancluding but not limited to a material witnesst.
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who is in state or federal custody, at all proceedings
where their appearance is necessary.

{Former Rule 22 adopted July 31, 1963, effective Aug. 1.
1863; amended Feb. 4, 1970, effective Feb. 4, 1870; Sept.
£, 1971, effective Sept 8, 1971; Oct 1, 1971, effective Oct.
1. 1871; Sept 28, 1972, effective Sept. 28, 1872, Feb. 24,
1973, effective Apnl 24, 1973, Redesignated as current
Rule 23 July 20, 1982, effective Jan. 1, 1983.)

RULE 26. REPORT BY PERSONS
ADMITTED TO BAIL

Any person admitted to bail shall report wo the
Office of the United States Marshal immediately
prior w anv court proceeding which said person is
required to attend.

{Former Rule 31 adopted June 7, 1972, effective June 7,
1972, Redesignated as current Rule 26 July 20, 1982
effective Jan. 1, 1983)

RULE 27. INTERVIEWING; SEARCHING:
OR USING OF PERSONS WHO ARE
UNDER ARREST; IN CUSTODY; OR
ON BAIL PENDING TRIAL: SEN-
TENCING; OR APPEAL; OR ON PRO-
BATION OR PAROLE; BY COUNSEL:
OFFICERS; AGENTS; OR EMPLOY-
EES OF THE UNITED STATES

A. General. No counsel, officer, agent, or em-
ployee of the United States shall request, cause, or
attempt to cause any person or persons (1) on
probation, under supervision of the probation office
of this Court, (2) on parole under the supervision of
the probation office of this Court, or (3) on bail
pending trial, sentence, or appeal under an order of
a judge or magistrate of this Court or the Court of
Appeals, to violate any condition of bail, probation,
or parole, including, but not limited to, use of such a
person under circumstances that violate one or more
of the conditions of bail, probation, or parole, pro-
vided that an informal or formal ex parte request
mayv be made to the judge or magistrate having
jurisdiction, for modification of such condition or
conditions for lawful purposes.

B. Submission of Request for Modification of
Conditions of Bail, Probation, or Parcle. Any
request for modification of one or more condition of
bail, probation, or parole may be submitted infor-
mally or formally, confidentially ex parte, w0 the
magistrate or judge having jurisdicuon or o the
appropriate probation officer in case of parole, stat-
ing the exceptional facts which justify such a re
quest. In an emergency, any judge or magistrate
of this Court may grant such a request.

C. Granting of Request for Modification of

Conditions of Bail. Probation, or Parole. 1f poss:-
ble. prior o granung any request under paragraph
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‘B hereof. the judge or magistrate shall, if time
permits, consult with the Chief Probation Officer or
the probation officer assigned to supervision of the
person, before granting such a request, and shall by
sealed order modify the conditions of bail, probation
or supervision of parole by the probation office of
this district as the circumstances shall require.

D. Procedures Not Prohibited by Rule. Pro
vided however, that, in respect to persons under
arrest. in custody, on bail pending tnal, sentencing
or appeal, on probation, or parole. this rule shall not
be construed to prohibit;

1. On the initiative of the person or counsel. an
officer, agent, or employee of the United States
interviewing the person, “debriefing” the person.
questioning the person, or taking a voluntary state-
ment from the parson concerning intelligence or
information on any subject relating to, or unrelated
to, the offense or offenses of which the person was
convicted, or the alleged offense or offenses on
which the bail releasee is awaiting trial, sentencing,
or appeal;

2. Making searches and seizures, determined by
counsel, an officer, agent, or employee of the Unit-
ed States w be lawful, including, but not limited to,
searches or seizures from the person or persons,
subject 10 later determination by the Court of law-
fulness thereof;

3. Appearances and testimony by the person in
any lawful discovery or investigative proceedings as
a witness, formally or informally, including, but not
limited to, appearance or appearances as a witness
before a grand jury.

E. To Whom Applicable. This local rule shall
apply to persons who are on probation, parole, or
released on bail or in one or more of such circum-
stances concurrently, provided (1) that the supervi-
sion of the probation or parole is being conducted by
the probation office of this Court, or provided (2)
that the order fixing the conditions of bail has been
entered (al by a district judge or magistrate of this
district or (b) by the Court of Appeals or a judge
thereof in an appeal from a judgment in cne or
more criminal actions entered in this district.
«Former Rule 38 adopted Nov. 15, 1974, effective Nov. 13.
1974: amended July 11, 1975, effective July 11, 1975
Redesignated as current Rule 27 July 20. 1382, effective
Jan. 1. 1983.)

RULE 28. EXPUNGING THE RECORD

Upon the filing of an order directing the record of
a defendant be expunged in accordance with Section
404, Title II. Public Law 91, 84 Stat. 1264, Section
844, Title 21, US.CA., and future amendment
thereof and supplements thereto, the Clerk of the
district court shall obliterate the name of the indi-
vidual from all indexes and withdraw the docket
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sheets and the file containing the papers of the
criminal action from the court records.

The Clerk shall also notify the Administrative
Office of the United States Courts, the court report-
er, the Chief Probation Officer and the United
States Magistrate having custody of the record of
the order, instructing each of them to make similar
obliterations and withdrawals and delivery of the
papers from their files to the Clerk of this Court.

All the papers shall thereupon be expunged by
being placed in the sealed records of the court to be
opened only upon order of court. If the sealed
records are opened, they shall be resealed by order
of court. All such sealed papers shall be physically
destroyed after ten years.

In appropriate cases, the Clerk shall timely init-
ate and submit to the judge to whom the case was
last assigned, or his successor, an order in the
following form:

)
) CASE NO.
)

ORDER EXPUNGING THE RECORD

On motion by defendant for an order
of court expunging from the official records all
recordation of arrest, indictment or information,
trial finding of guilty-and dismissal and discharge,
the court finds that the defendant . pur-
suant to the provisions of the Controlled Dangerous
Substances Act, Section 404, Title I, Public Law
91-513, 84 Stat. 1264, Section 844, Title 21, US.C.A,,
is entitled to relief. It is therefore hereby

ORDERED that, in accordance with Section 404,
Title 11, Public Law 91-513, 84 Stat 1264, Section
844, Title 21, US.C A, the records of defendant
— be expunged from the official records of
this court, and the Clerk of the Court is hereby
further

ORDERED to obliterate the name of the defen-
dant from all indexes and to withdraw the docket
sheets and the file containing the papers of this
criminal action from the court records, and shall
then notify the Administrative Office of the United
States Courts, the court reporter or reporters re-
porting the proceedings therein, the Chief Probation
Officer and the magistrate or magistrates acting
therein of the order, instructing them to make 2
similar obliteration and withdrawal of the papers in
the above criminal action and to deliver all the
papers and records therein to the Clerk of this
Court. Jtis further

ORDERED that all the papers and records men-
tioned above shall thereupon be expunged by being
placed in the sealed records of the court to be
opened only upon order of court: and if the sealed
records are opened thev shall be resealed by order

STYLE OF CASE
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of court; and all such sealed papers shail be phvsi-
cally destroved after ten years. )

(Judge) (Magistrate), United States
Distriet Court
Kansas City, Missouri
Dated:
{Former Rule 32 adopted Sept. 26, 1972, effective Sept. 26,
1872, amended Feb. 24. 1973, effective April 24, 1973.

Redesignated as current Rule 28 July 20. 1982, effective
Jan. 1, 1983)

RULE 29. PAYMENT OF FIXED SUM IN
LIEU OF APPEARANCE IN SUITABLE
TYPES OF MISDEMEANOR CASES

This Rule is adopted pursuant w Rule 4, Rules of
Procedure for the Trial of Misdemeanors Before
United States Magistrates, to promote the more
efficient administration of justice and improve the
effectiveness of court administration.

A person who is charged with the commission of
one of the hereinafter specified misdemeanors,
whether chargeable under an applicable federal
statute or regulation or an applicable state statute
or regulation by virtue of the Assimilative Crimes
Act (18 US.C. § 13) may, prior to or at the time
fixed for appearance, pay a fixed sum to the Clerk
of the Court in lieu of personal appearance before a
magistrate or district judge. Upon receipt by the
Clerk of payment of a fixed sum in lieu of appear-
ance, the proceeding shall be terminated. The pay-
ment of a fixed sum in lieu of appearance in accord-
ance with the provisions of this Rule shall signify
that the person charged with the misdemeanor of-
fense (a) does not contest the charge, (b) does not
request a trial before a magistrate or a district
judge, (¢) agrees that the payment shall be the
equivalent of a plea of guilty, and (d) agrees that
the amount so paid shall be forfeited to the United
States of America.

The misdemeanor offenses for which a fixed sum
may be paid in lieu of personal appearance before a
magistrate or district judge and the sum to be paid
are set forth in the following schedules and subse-
quent amendments thereof which are incorporated
herein by reference and made a part hereof as if
fully set out:

1. Schedule A" entitled "Schedule of Cash Pay-
ments That May Be Made in Lieu of Appearance for
Violation of Regulations Promulgated by the Secre-
tary of the Interior to Regulate the Occupancy and
Use of National Parks, Reservations, and Monu-
ments."”

2. Schedule “B" entitled “Schedule of Cash Pay-
ments That May Be Made in Lieu of Appearance for
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Violation of Regulations Promulgated by the Secre-
tary of Agriculture to Regulate the Occupancy and
Use of National Forests, and for Viclation of Stat-
utes Relating to National Forests.”

3. Schedule “C” entitled “Schedule of Cash Pay-
ments That May Be Made in Lieu of Appearance for
Violation of Regulations Promulgated by the Ad-
ministrator of General Services to Regulate the
Occupancy and Use of Public Buildings and
Ground.”

4. Schedule “D" entitled “Schedule of Cash Pay-
ments That May Be Made in Lieu of Appearance for
Violation of Regulations Promulgated by the Secre-
tary of the Interior to Regulate Hunting and Fish-
ing and the Qccupancy and Use of Wildlife Refuge
Areas, and for Violation of Statutes Relating w
Fish and Wildlife.

5. Schedule “E” entitled “Schedule of Cash Pay-
ments That May Be Made in Lieu of Appearance.for
Violation of Regulations Promulgated by the Secre-
tary of the Army to Regulate the Occupancy and
Use of Water Resource Development Projects.”

6. Schedule “F*' entitled “Schedule of Cash Pay-
ments That May Be Made in Lieu of Appearance for
Violation of Regulations Promulgated by the Ad-
ministrator of Veterans' Affairs to Regulate the
Occupaney and Use of Property, Buildings, and
Facilites Under the Charge and Control of the
Veterans Administration.”

7. Schedule “G” entitled “Schedule of Cash Pay-
ments That May Be Made in Lieu of Appearance for
Violation of Regulations Promulgated by the Post-
master General to Regulate the Occupancy and Use
of Real Property Under the Charge and Control of
the Postal Service.”

8. Schedule “H" entitled “Schedule of Cash Pay-
ments That May Be Made in Lieu of Appearance for
Violation of Statutes or Regulations Regulating
Registration and Operation of Motor Vehicles,
Hunting, Trapping, and Fishing on Military Installa-
tions."

9. Schedule 1" entitled “Schedule of Cash Pay-
ments That May Be Made in Lieu of Appearance for
Violation of Regulations Promulgated by the Secre-
tary of the Interior to Protect, Manage, and Control
Wild, Free-Roaming Horses and Burros and Main-
tain 2 Natural Ecological Balance on Lands Admin-
istered Through the Bureau of Land Management.”

Whenever any alleged violation {a) is not shown
on the schedules hereto, or (b) involves the opera-
tion of a motor vehicle which was involved in a
collision, or (¢) is for operating a motor vehicle while
under the influence of an intoxicating liquor, narcot-
ic, or controlled substance, or (d} is for leaving the
scene of a motor vehicle accident. or (e} 15 for
operating a motor vehicle while operator's or chauf-
feur's license is under suspension or has been re-
voked. or tf) is for operating a motor vehicle without
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being licensed to drive, or (g) is for exceeding the
speed limit except on a military installation, by more
than 15 miles per hour when operating a motor
vehicle, or (h) is for exceeding the speed limit, on 2
military installation, by more than 20 miles per hour
when operating a motor vehicle, or (i) is for a second
moving traffic violation occurring within the preced-
ing 12 month pericd when operating a motor ve-
hicle, the payment of a fixed sum in lieu of appear-
ance and personal appearance before a magistrate
or district judge is required of the person charged
with such a violation. Further, if in the opinion of
the enforcement officer or agent, the circumstances
surrounding an alleged violation are so aggravated
that payment of the specified fixed sum may not be
adequate punishment for the offense or if the of-
fense is one for whith a mandatory appearance is
required, the officer or agent is not by this Rule
prohibited from arresting the alleged offender and
taking said offender immediately before a magis-
trate, or requiring the person, upon written notice,
to appear before a magistrate or district judge.

The adoption of the form of viclation notice and
other forms to be utilized in the implementation of
this Rule and the establishment of the procedures to
be followed in issuing, filing, and processing viola-
tion notices will be by order or orders entered by
the United States Distriet Court en bane for the
Western District of Missouri.

The words “charge,” “offense,” and “violation”
as used herein shall mean the violation set forth on
the face of the violation notice.

When a mandatory appearance is required, the
person charged shall appear in the United States
District Court for the Western District of Missouri
before the designated magistrate or district judge.

Any schedule incorporated herein and made part
hereof may be amended or supplemented by an
order entered by the United States District Court en
banc for the Western District of Missouri, substitut-
ing a page bearing a new number or numbers and
the effective date.

The schedules incorporated herein and made 2

part hereof shall not be printed or published as a
part of the Rules of the United States District Court
for the Western District of Missouri, but copies of
such schedules shall be maintained for examination
by the public during regular business hours upon
request (a) in the Qffice of the Clerk of the Court in
Kansas City, Joplin. Springfield. Jefferson City. and
St. Joseph, (b) in the Office of each United States
Magistrate serving in this district, and (¢} in the
principal office in this District of each governmental
agency referred to in any such schedules.
(Former Rule 100 adopted April 9. 1973, effective May 13.
1973; amended Feb. 13. 1974, effective Feb. 13. 1974
Redesignated as current Rule 101 Feb. 13, 1974, effective
Feb. 15, 1974. Redesignated as current Rule 29 July 20.
1982, effective Jan. 1, 1983. amended Apnl 24, 1986
effective Mav 1, 1986
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RULE 30. ARBITRATION
A. Certification of Arbitrators.

1. An individual may be certified to serve as an
arbitrator if: (a) he/she has been in the active
practice of law for at least ten years; (b) he/she is
presently a member of the bar of this Court: and (¢c)
the Court en banc determines that he/she is suited
to perform the duties of an arbitrator,

2. Each individual certified as an arbitrator shall
take the oath or affirmation prescribed by 18 U.S.C.
Section 453 before serving as an arbitrator.

3. A list of all persons certified as arbitrators
shall be maintained in the Clerk's Office.

B. Compensation and Expenses of Arbitrators,

1. Each arbitrator shall be compensated 875 for
each day spent in hearing a case. The fees shall be
paid by or pursuant to the order of the Director of
the Administrative Office of the United States
Courts upon the arbitrator's submission of the ap-
propriate form. Arbitrators shall receive no other
compensation. Reasonable expenses incurred by
arbitrators in the performance of their dutes shall
be reimbursed.

C. Civil Cases Designated for Compulsory
Non-Binding Arbitration.

1. The Clerk of the Court shall designate and
process for compulsory arbitration all civil actions
where money damages only are being sought,
where the amount of the damage award that could
reasonably be expected if the claiming party pre-
vails would not exceed $100,000, exclusive of puni-
tive damages, interest and costs, and where federal
jurisdiction is present; provided, however, that
cases heard on appeal from the ruling of an admin-
istrative agency, and civil rights cases in which the
plaintiff is incarcerated, are excepted from such
designation and processing.

2. For the sole purpose of determining whether
a case will be designated for compulsory arbitra-
tion, the amount of the money damage award that
could reasonably be expected if the claiming party
prevails shall be presumed in all cases to be less
than $100,000, exclusive of punitive damages, inter-
est and costs, unless counsel of record for the
plaintiff at the time of filing the complaint or coun-
sel of record for defendant at the time of filing an
answer containing a counterclaim certifies that
counsel, based on a reasonable assessment of avail-
able information, has a good faith belief that the
claiming party, if successful, will be awarded dam-
ages in excess of $100,000, exclusive of punitive
damages. interest and costs. The Court may dis-
regard this certification and designate the case for
arbitration if the Court is satisfied that recoverable
damages. exclusive of punitive damages. interest
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and costs, could niot reasonably be expected W ex-
ceed 3100,000.

D. Voluntary Arbitration.

i The parties to any civil case may consent w0
arbitration in accordance with these rules even
though the case does not meet the criteria set forth
in Section C.

E. Referral to Arbitration.

1. The arbitration hearing shall be held approxi-
mately five months after the filing of the last
original answer. After all original answers have
been filed, the Clerk shall send a notice to counsel
setting forth the date and time for the arbitration
hearing. The notice shall also advise counsel that
the arbitration hearing may be held earlier if the
Clerk receives a request within 30 days from the
date of the notice. The notice shall also advise
counsel that they have 120 days to complete dis-
covery unless the judge to whom the case has been
assigned orders a shorter or longer period for dis-
covery., A request to extend discovery must be
filed no later than twenty days before the expiration
of the 120 day discovery period. No extension of
discovery will be granted unless the applicant has
pursued discovery diligently during the initial 100
days of the discovery period and shows good cause
for the requested extension. In the event leave is
granted to add an additional party or parties after
the notice of hearing has been sent, application to
change the date for the arbitration hearing may be
made to the Court

2. Approximately 30 days before the date of the
arbitration hearing, an order will be entered con-
firming the date and time of the arbitration hearing
and assigning the case to a specific arbitraton panel
thereinafter referred to as the “Order Assigning the
Case”). In the event that a party has filed a motion
to dismiss, a motion for judgment on the pleadings,
or a motion for summary judgment, the arbitration
hearing shall be postponed until the Court has ruled
on the motion; provided. however, that the filing of
such a motion on or after the date of entry of the
Order Assigning the Case shall not stay the hearing
unless the Court so orders.

3. Continuance of the arbitration hearing will be
granted only upon a showing of exceptional need.
Continuances interfere with one part of the arbitra-
tion program, ie., prompt disposition of disputes.
A request for continuance of the arbitration hearing
should be directed to the Court and filed with the
Clerk of the Court no later than five working days
before the date of the hearing. If the basis for the
request for continuance arises within five working
davs of the date of the hearing, the request shall be
filed with the Clerk of the Court at the earliest
possible ume and the request shall contain a state-
ment of the reasons why the request could not be
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{iled prior to five working davs before the date of
the hearing. A request for continuance of the
arbitration hearing that is based on the need for
additional discovery shall not be granted unless the
Court has extended the deadline for discoverv be-
vond the scheduled date of the arbitration hearing.
Settlement negotiations shall not be a reason for
continuing an arbitration hearing.

F. The Arbitration Panel.

1. Unless the parties agree to arbitration before
a single arbitrator, the arbitration hearing shall be
held before a panel of three arbitrators, one of
whom shall be designated as chairperson. The arbi-
tration panel shall be chosen at random by the Clerk
of the Court from among the lawvers who have
been certified as arbitrators.

2. Upon entry of the Order Assigning the Case.
the clerk shall send to each arbitrator a copy of all
the pleadings that define the issues, a copy of the
Order Assigning the Case and a copy of the guide-
lines for arbitrators.

3. A person assigned as an arbitrator to a case is
subject to disqualification for bias or prejudice as
provided in 28 U.8.C. Section 144. If any party
desires to disqualifv an arbitrator under 28 US.C.
Section 144, a motion shall be filed with the Court
not more than ten days after the date of the Order
Assigning the Case.

4. Any person assigned as an arbitrator to a
case shall disqualify him/herself if required to do so
by 28 U .S.C. Section 453.

G. Pre-Hearing Filings.

1. A list of all exhibits a party intends w offer, a
list of all witnesses a party intends to call, and a list
of all depositions or portions of depositions a party
intends tw use, shall be served on each party at least
ten davs pricr to the hearing. A copy of each
written exhibit, marked for identification, and a
copy of all affidavits a party intends to use must be
delivered 0 each party by the same date. Any
exhibit which is not easily or economically copied
shall be made available for inspection at any reason-
able time.

2. Formal proof of authenticity or foundation for
any exhibit listed in accordance with paragraph G.1
shall not be required unless the proponent has been
notified in writing at least five days prior to the
hearing of the precise objection to authenticity or
foundation.

3. The arbitrators may refuse to receive an ex-
hibit or w permit the testimony of a witness if a
party has failed to complv with paragraph G.1 or
paragraph G.2 in connection with that exhibit or
witness.

4. Each partv shall deliver w the arbitrators.
and file with the Clerk. at least five davs prior w
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the hearing a Wrilten statement which sews
briefly the following:
a. A summary of the claims made:
b. The critical fact issues: and
c. Contested legal issues, with citations of the
party’s primary authority.
H. Arbitration Hearing.

1. The arbitration hearing shall take place at the
time and place designated in the Order Assigning
the Case; provided, however, that upon reasonable
notice to the parties the arbitrators may change the
hour or place of the hearing. The arbitrators may
continue the hearing to a date within 30 days of the
hearing date specified’in the Order Assigning the
Case. The Clerk must be notified immediately of
any continuance.

2. If the parties settle the case prior w0 the
arbitration hearing, the Clerk and all members of
the arbitration panel assigned to the case should be
advised promptly. Failure to notify the Clerk of the
Court promptly of a settlement may result in the
imposition of monetary sanctions.

3. The arbitration hearing may proceed without
a party who fails to appear at the hearing if the
arbitrators conclude that the party was properly
notified.

4. Rule 45, Federal Rules of Civil Procedure.
shall govern the issuance of subpoenas for attend-
ance of witnesses and for the production of docu-
mentary evidence. Testimony at an arbitration
hearing shall be under oath or affirmation adminis-
tered by the chairperson of the panel.

5. The Court contemplates that ordinarily each
party’'s presentation of the arbitration hearing wiil
require no more than two and one-half hours. The
presentation of testimony shall be kept to a mini-
mum, Each party’s presentation to the arbitrators
should be primarily through the statements and
arguments of counsel. If the parties believe that
more than one day will be necessary for the presen-
tation of all parties’ positions, they shall file. not
later than the date scheduled for the close of dis-
covery, a written estimate of the time required for
the presentation of all parties’ positions. stating the
factual basis for the estimate.

6. A party may record the arbitration hearing in
any non<disruptive manner. The cost of the record-
ing shall be paid by the party making the recording.

1. Arbitration Award and Judgment.

1. A written arbitration award shall be filec with
the Court and served upon each party promptiy
after the hearing is concluded. The arbitraucr
award shall be entered as the judgment of the Court
unless a party requests a wrial de noro pursuant w0
paragraph J.1. A judgment so entered shall have

orer
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the same force and effect as a judgment of the
Court in any other civil action, except that it may
not be appealed. In a case involving multiple claims
or parties, any part of an arbitration award for
which a party does not request a trial de nove
pursuant to paragraph J.1 shall become part of the
final judgment in the case with the same force and
effect as a judgment of the Court in a civil action,
except that it shall not be subject to appeal.

J. Trial De-Novo.

1. Within 30 days after the arbitration award is
entered on the docket, any party may demand a trial
de novo in the district court on any or all of the
issues presented at the arbitration hearing. If one
party requests a trial de novo on less than all issues
of the case. any other party or parties may, within
five (5} dayvs after the date the original demand for
trial de novo is filed, request a trial de novo on all
other issues. Written notification of any demand
for a trial de novo shall be served by the party
demanding a trial de noro upon each counsel of
record and upon any party not represented by coun-
sel. Withdrawal of a demand for a trial de novo
shall reinstate the arbitrator's award, unless within
ten days thereafter any other party requests a trial
de novo.

2. Any party demanding a trial de novo shall,
unless permitted to proceed in forma pauperts,
depasit with the Clerk of the Court an amount equal
w the arbitration fees paid to the arbitrators as
provided in Section B. The sum thus deposited
shall be returned to the depositing party in the
event that party obtains a final judgment, exclusive
of punitive damages, interest and costs, more favor-
able than the arbitration award. In the event the
party demanding a trial de novo does not obtain a
more favorable result in the trial de novo, the sum
so deposited shall be paid to the Treasury of the
United States.

3. At the trial de nove. any right to trial by jury
shall be recognized.

4. At the trial de noto no reference shall be
made to any testimony before the arbitrators, to the
arbitration proceeding, or to the arbitration award.
However, in order to protect the integrity of the
oath administered to witnesses at the arbitradon
hearing, a party may use the previous testimony of
a witness before the arbitrators for the purpose of
impeaching that witness at the trial de novo, with
the permission of the tial judge.

K. Post Arbitration Discovery.

1. After entry of the arbitration award, no for-
mal discovery (Rules 26 through 36 inclusive, Feder-
al Rules of Civil Procedure) shall be conducted
unless the Court has approved a scheduling order
providing for post-arbitration discoverv. 1f any par-
tv desires to conduct formal discoverv after the

Rule 31

arbitration award, that party shall file within 20
days after the trial de novo is requested (1) a
motion requesting post-arbitration discovery; and
(2) a proposed scheduling order complying with Lo-
cal Rules 15E, 15G, and 15H and containing the
specificity required by Rule 15N, The party or
parties requesting post-arbitration discovery shall
ralée the lead in preparing the proposed scheduling
order.

L. Sanctions.

1. If a party fails to participate in the arbitration
process in a meanihgful fashion, the Court mayv
impose appropriate sanctions, including but not iim-
ited to an entry of judgment by the Court upon the
arbitrators’ award.

(Adopted and effective Nov. 29, 1983; amended and effec-
tive Jan. 8, 1987; Feb. 4, 1988; May 10, 1989.)

RULE 31. PARTICIPATION BY FORMER
LAW CLERKS IN CASES PENDING
BEFORE THE JUDGE OR MAGIS-
TRATE WHO PREVIOUSLY EM-
PLOYED THEM

A. Cases Pending During Tenure as a Law
Clerk. No attorney who has been employed as a
law clerk to a judge or magistrate of this Court
shall appear or perform any work in any case which
was pending before that judge or magistrate during
the tenure of the attorney as a law clerk. A viola-
tion of this rule may result in the disqualification of
the attorney and his or her employer in the case.
The employer of a former law clerk shall implement
appropriate procedures to assure that the attorney
does not appear in or work on any case which was
pending before the judge or magistrate during his
or her tenure as a law clerk.

B. Newly.Filed Cases. For two years after a
law clerk leaves the employment of a judge of the
Court, the former law clerk should not work on any
newly filed case that is assigned to the judge. if a
complaint that the law clerk has prepared or has
asgisted in preparing is assigned at the time of
filing to the judge, the law firm shall promptly call
that fact to the attention of the judge and the judge
shall recuse. If the law clerk participated in any
way in the preparation of the defense of the case
before it was assigned to the judge, the law firm
shall promptly call that fact to the attention of the
judge and the judge shall recuse. In the event that
the law clerk begins work on a newly filed case
after the case has been assigned to the judge, the
law firm shall promptly call that fact to the atten-
tion of the judge and the law clerk and the employ-
ing firm. if any, shall be disqualified from further
participation in the case.

(Adapted June 6, 1986
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RULE 32. SANCTIONS FOR LATE
NOTIFICATION OF SETTLEMENT

Whenever any civil action scheduled for jury trial
is settled or otherwise disposed of in advance of the
actual jury trial, then, except for good cause shown,
jury costs, including Marshal fees, mileage, and per
diem, may be assessed equally against the parties
and their counsel, or otherwise assessed by the
Court, unless the Clerk of the Court is notified
before twelve noon of the last business day preced-
ing the time when the action is scheduled for trial in
time to advise the jurgrs that it will not be neces-
sary for them to attend. Likewise, when any civil
action is settled at trial in advance of the verdict,
then, except for good cause shown, jury costs, in-
cluding Marshal fees, mileage and per diem, may be
assessed equally against the parties and their coun-
sel, or otherwise assessed as directed by the Court.

{Adopted Jan. 9. 1987, effective March 15, 1987.)

RULE 33. PRACTICE BY STUDENT IN.
TERN ENROLLED IN APPROVED
LAW SCHOOL CLINICAL PROGRAM

Any eligible law student acting under a supervis-
ing attorney shall be allowed to make an appear-
ance and participate in proceedings in this Court
pursuant to these rules.

A. Eligibility. To be eligible to appear and par-
ticipate a law student must

1. be a student in good standing in a law school
approved by the American Bar Association;

2. have completed legal studies amounting to
three (3) semesters or the equivalent if the law
school is on some other basis than a semester basis;

3. be enrolled in a facultv-supervised clinical pro-
gram of a law school which meets the requirements
of subdivision (F);

4. file with the Clerk of the Court

a. a certificate by the dean of the law school
that the student is of good moral character and
possesses the above requirements and is qualified
to serve as a legal intern. The certificate shall be
in a form prescribed by the Court;

b. a certificate in a form prescribed by the
Court that the student has read and agreed to
abide by the rules of the Court, and all applicable
codes of professional responsibility and other rele-
vant federal practice rules;

¢. a notice of appearance in each case in which
the student is participating or appearing as a law
student intern. The notice shall be in the form
prescribed by the Court in Appendix A hereto
attached and shall be signed by the supervising
attornev. the student intern. and the client or an
authorized reprezeriative of the client. and
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3. oe introduced w the Court in which the stu-
gent :s appeanng by an attorney admitted o prac-
tice 1n this Court.

B. Restrictions.
der these rules shall:

1. request Or receive any compensation or remu-
neration of any kind from the client, but this restric-
tion does not prevent the supervising attorney or
his or her law firm, a law school, a public defender
or any agency of the government from paying com-
pensation 0 the law student nor prevent any firm
or agency from making such charges for its servic-
es as it may otherwise properly require;

2. appear in court without the presence of the
supervising attorney; or

3. file any documents or papers with the Court
that the student has prepared which have not been
read, approved, and signed by the supervising attor:
ney and co-signed by the student.

C. Notice. Any supervising attorney intending
w0 use a law student pursuant to this rule in any
contested matter shall notify the Court of such
intention at least seventy-two (72) hours before the
matter is scheduled to commence. If the Court
should conclude that, for reasons sufficient to the
Court, the participation by the student attorney
would be inappropriate, the Court shall so advise
the supervising attorney and the said appearance
shall not be made.

D. Termination. The student's participation
may be terminated by a judge of this Court or by
the dean of the law school at any time without
notice or hearing and without a showing of cause.
Notice of the termination may be filed with the
Clerk of Court.

E. Supervising Attorney. Any person acting as
a supervising attorney under this rule must be
admitted to practice in this Court and shall:

1. be approved by the law school faculty mem-
bers who are in charge of the law school clinical
program:

2. assume personal professional responsibility
for the conduct of the student being supervised;

3. cosign all pleadings, papers and documents
prepared by the student;

4. advise the court of the student’s participation
in accordance with subparagraph (C) above, be
present with the student at all times in Court. and
be prepared w supplement oral or written work of
the student as requested by the Court or as neces-
sary to ensure proper representation of the client:
and

5. be available for consultation with the client.

F. Law School Clinical Program Require-
ments. Each law school seeking to gain admission

No law student admitted un-
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of its students to practice as student interns in this
Court shail certify to the Court that its clinical
program:

1. is a clinical program for credit in which a law
student obtains academic and practice advocacy
training under supervision of qualified attorneys;

2. is conducted in such a manner as not to
conflict with the normal court schedules:

3. is under the direction of a member of the
faculty of the law school; and

4. provides for the designation and maintenance
of an office in the Court's geographical boundaries
w which legal and other notices may be sent in
connection with the clinical program or legal repre-
sentation provided pursuant to this rule.

No law student shall appear pursuant to this rule
unless and until the law school clinical program in
which he or she is enrolled is approved by the court
en banc as in conformance with this rule.

tAdopted Sept. 16, 1987, effective Oct. 19. 19870

Aprpenpix A 1o RULE 33. NoTICE OF
APPEARANCE OF STUDENT INTERN

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF
MISSOURI WESTERN DIVISION

{Style of Casej

NOTICE OF APPEARANCE OF
STUDENT INTERN

an attorney of record

(Name of Supertrsing Attorneys
for the above-named
tName of Clienty
fendant, hereby advises the Court that he-che is
acting as supervising attorneyv for
Neme of Lew Sru-
— a law student who is eligible to appear in
oni;
this Court under the approved law school clinical
program conducted at and that

. plaintiff:de-

rName of Law Schoois
said student intern will make an appearance in this
matter under the supervision of the undersigned
supervising attorney.

Please also be advised that both the supervising
attorney and the law student have read and agreed
1o abide by Rule 33 of this Court governing the
practice by student interns.

Dated:

Signature of Supervising Attorney
Address and Phone Numben:
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Signature of Law Student

Same and address of law school student is attend-
ing:

CLIENT CONSENT

I authorize the above-named law student who is
being supervised by my attornev to appear in court
or at other proceedings on my behalf and to prepare
documents on my behaif under the supervision of
the above-named supervising attorney. My attor-
ney must be present when the law student appears
in court.

Date:
Address of Client

{Signature of Client)

tAdopted Sept. 16, 1987, effective Oct. 19, 1987)

RULE 34. PROPOSED INSTRUCTIONS
AND VERDICT FORMS

A. Proposed jury instructions and verdict forms
submitted under Rule 30, Federal Rules of Criminal
Procedure, or Rule 51. Federal Rules of Civil Proce-
dure, shall be distributed as follows:

a) an original and one copy shall be delivered to
the appropriate courtroom deputy;

b) one copy shall be filed with the Clerk’s office:
¢) one copy shall be served on each partwy.

B. At the wp of the original and each copy of
each instruction shall appear the words "“Instruction
No. " Neither "Plaintiff " nor "'Defendant”
shail precede “Instruction No. -

C. At the bottom of each copy the party tender-
ing it shall state who is submitting the instruection
and the number of the instruction (e.g. Plaintiff's
Instruction No. 1} and the source and authority for
the instruction. The original shall be ““clean” with
o identification of the source or the party submit
ung the instruction.

JAdopteg Aug. 120 198E elfectuve Aug. 120 19320

RULE 35. ASSIGNMENT OF CASES

Unless otherwise provided in an Administrative
Order approved by the Court en banc. the assign-
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ment of newly filed eriminal and civil mauters shall
be by blind draw among the qualified judges.
Judges shall be considered qualified unless they
have given blanket recusal instructions to the Clerk
in writing. However, any judge may enter an order
in any case at the request of or in the event of
unavailability of the judge w whom the case is
assigned. Cases mayv be transferred between
judges by mutual consent. Cases on 2 joint trial

U5 DISTRICT COURT—WESTERN DISTRICT

docket may be reassigned in order w promote their
prompt and efficient disposition. If a case that has
been dismissed is refiled, the refiled case shall be
assigned to the judge last handling the dismissed
case. Related cases, by mutual consent of the
judges to whom the cases are assigned, shall be
wransferred to the judge with the lowest numbered
case.

(Adopted Aug. 17, 1988, effective Aug. 17, 1988
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1. Analysi

f Mi i W m

Pending Mor

Than Two Years

1a. The number of cases pending more than two years were assessed for the 1990 and

1991 statistical years. Nature of suit categories with median disposition times (excluding

transfers and Magistrate cases greater than one year by the nature of suit are listed in

Table 1.
Maedian Disposition Number

NAT# Nature of Suit Time {Days) Studied
Contracts

180 Other Contracts 366 323
Real Property

245 Tort Product Liability 699 6

240 Torts to Land 509 7
Personal Injury

368 Asbestos 820 15
Personal Property

370 Other Fraud 388 27
Civil Rights

378 Employment 378 230
Forfeiture/Penalty

. 620 Other Food and Drug 486 12

Federal Tax Suits

870 Taxes 408 34
Other Statutes

891 Agricultural Acts 380 5

893 Environmental Matters 387 6

1b. An analysis of the composition of the age of pending cases as of 9/30/91 indicated

that 12.5% of all pending cases were over two years old (See Chart 1).

1c. The composition of cases pending over two years by nature of suit is reflected in

Chart 2. The greatest percentage of cases were prisoner petitions (43.9%), followed by

contracts {12.9%) and civil rights {12.5%).

1d. The percentages of cases pending over two years for the statistical years 1980 and



CHART 1

WESTERN MO - Age of Pending Cases
Cases Pending 9/30/91

3 + YRS (4.9%)
2-3 Y‘HS (7.6%)

1-2 YRS (20.3%) -8 MOS (42.8%)

6 MOS. - 1 YR (24.4%)

SOURCE: State of the Cocket Report for September 1991



CHART 2

COMPOQOSITION OF CASES > 2 YEARS
BY NATURE OF SUIT, 10/31/91

~OTHER * (7.3%)
ER STATUTES (6.9%)
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“-CONTRACTS (12.9%)

OTHER * SOC AL SECURITY 2% ANTITRUST 1% PROPEARTY RIGHTS 1% AEAL PROPERTY 14, FOREBITURE PENALTY 1%

SQURCE: Terminated Cases Report - Stat Years 90-91



1991 were compared to the percentages of filings in 1988 and 1989 in Chart 3. Findings
indicate that across nature of suit categories the percentages of cases pending over two years
generally follow the trend in the percentages of the filings from 2 to 3 years before.
Exceptions were in civil rights cases which had a slightly larger percentage of over two year
old cases as compared to its 1988/89 filings, and social security cases which had a smailer
percentage of two year old cases as compared to its 1988/89 filings. There were no student
loan/VA benefit cases over two years old. .

1e. Recommendations for further study: The greatest opportu;'nity to lowaer overall district
cases pending over two years would be to study methods of processing prisoner petitions

which constitute 3 large percentage of overall filings and cases pending over two years.

2. Analysis of Missouri Western Cases Pending Over Three Years

2a. A study of the numbaer of civil cases per judgeship pending over three years from 1971

to 1991 is presented in Chart 4. The number of three year old cases are compared to the

-number of civil cases per judgeship which were filed three years before. Chart 4 indicates
that the number of cases over three years old are related to the previous years filing trends.

This positive relation suggests that caseloads have an influence on the age of cases.

3. Comparison of Disposition Time for Cases Set for Trial Before
Versus After Discovery

3a. The disposition time from filing to disposition for cases set for trial before discovery
were compared to those casaes set for trial after discovery. Itis hypothesized that judges who
set cases for trial before discovery have a bettar disposition time than judges who set cases
after discovery. In the analysis, all cases which were terminated by transfers were not

considered. In addition, the cases studied were chosen because they contained a large



NATURE OF SUIT

CHART 3

% MO WESTERN CASES PENDING > 2 YEARS
BY NATURE OF SUIT, 10/31/91
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NUMBER OF CASES

CHART 4

CIVIL FILINGS PER JUDGESHIP VS
TOTAL CASES PEND. OVER 3 YRS, 1971-1991
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enough sample for analysis. The twelve nature of suit categories studied in statistical years

1990 and 1991 are listed in Table 2.

Table 2

NAT # Nature of Syit Number of Cases Qbserved
Contract

110 Insurance 102

140 Negotiable Instrument 56

190 Other 323
Personal Injury , 350

350 Motor Vehicle 86

360 Other 112
Personal Property

380 Other 36
Bankruptcy

422 Appeal 79
Civil Rights

440 QOther 1852

442 Employment 230
Labor

791 . E.R.LS.A. 169
Social Security

863 DIWC/DIWW 228

870 Federal Tax Suits

870 Taxes 34

3b. The disposition time for cases of the twelve nature of suit categories were compared

using the Kruskal-Wallis One-Way Analysis of Variance by Ranks. This statistical method

computed the average rankings for each judge according to the case disposition time. The

results of the Kruskal-Wallis analysis show that there are differences in the average rankings

of the disposition time for judges who differed in tria! setting procedures (before and after

discovery). There were significant differences in disposition time average rankings in 5 of 12

categories at a .05 probability level of significance (95% certainty that the differences were

not due to chance). There were marginally significant differences in disposition time average

rankings in 4 of 12 categories at a.10 probability level of significance (30% certainty that the

differences were not due to chance). Three of 12 categories yielded no significant differences

o



in disposition time average rankings.
3c. Table 3 describes thq effect of setting trial dates before versus after discovery. The
significant differences in average rank of disposition time between individual judges differing

in trial setting procedure are presented for cases of five nature of suit categories.

g Table 3
Trial Setting Procedure

Better Rank Lesser Rank
Nature of Suit Judge’s Proceduyre Judge’s Procedyre
Contract:
Negotiable Instrument after discovery after discovery

after discovery before discovery
Other Contracts before discovery after discovery

before discovery after discovery
Personal Injury:
Motor Vehiclebefore - discovery before discovery
Bankruptcy:
Appeal before discovery after discovery

Social Security:
DIWC/DIwwW

before discovery

before discovery
before discovery
before discovary

after discovery

after discovery
after discovery
before discovery

Findings indicate that 6 of the comparisons between individual judges support the hypothesis
that judges who set cases for trial before versus aftar discovery have a faster disposition time.
One of the compari‘sons between individual judges does not support the hypothesis and 3 of
the comparisons do not affect the conclusions.

3d. In the Kruskal-Wallis analysis, the judges are rankad for each case from 1 to 7 with
a rank of 1 indicating the fastest disposition time. An assessment of the combined average
ranking of the judges grouped according to trial setting procedure (before versus after

discovery) indicates that 57 % of the combined average rankings of the nature of suit cases



of judges who set trial dates before discovery had an average rank of 1, 2, or 3 out of 7 as
compared to 21% for those who set trial dates after discovery. Table 4 describes the
breakdown of percentages across combined average ranks of the judges grouped according

to trial setting procedures. For instance, 19% of the combined average rankings of the judges

who set trial before discovery were first place ranks.

»

Table 4 ’
Trial Setting Procedure Percentage of Combined Average Ranks
Rank
1 2 3 4 S 6 7
Befors Discovery 19% 23% 15% 13% 12% 8% 10%
After Discovery 4% 4% 13% 12% 25% 25% 17%

4. Comparison of Disposition Time for Cases of Judges Using
Teleph nf R i i Vv
Th Wh

4a. The time from filing to disposition of the cases for judges who use telephone

conferences were compared to those cases whose judges did not use telephone conferences.
It is hypothesized that judges who use telephone conferences to resolve discovery disputes
have a faster disposition time than judges who do not use telephone conferences. In the
analysis, all cases which were terminated by transfers were not considered. In addition, the
cases studied were chosen because they contained a large enough sample for analysis. The
twelve nature of suit categories studied in statistical years 1990 and 1991 are listed
previously in Table 2.

4b. The disposition time for cases of the twelve nature of suit categories were compared
using the Kruskal-Wallis One-Way Analysis of Variance by Ranks. This statistical method

computed the average rankings for each judge according to the case disposition time. The

5



results of the Kruskal-Wallis analysis show that there are significant differences in the average
rankings of the disposition time for judges who differad in the use of telephone conferences.
There were significant differences in disposition time average rankings in 5 out 12 categories
at a .05 probability level of significance (95% certainty that the differences were not due to
chance). There were marginally significant differences in disposition time average rankings
in 4 out of 12 categories at a .10 probability level of significance (30% certainty that the
differences were not due to chance). Three out of 12 categories yielded no significant
differences in disposition time average rankings. )

4c. Table 5 describes the effect of telephone conferences for the resolution of discovery
disputes. The significant differances in the average ranks of disposition time between

individual judges according to whether they used telephone conferences are presented for

cases of five nature of suit categories.



Table &

Use of Telephone Confarences to Resolve Discovery Disputes

Better Rank
Nature of Suit Judaqe’s Procedure

Lesser Rank
Judge’s Proceduyre

Contract:

Negotiable Instrument
telephone conference
telephone conference

Cther Contracts
telephone conference
telaphone confarence

Paersonal Injury:
Motor Vehicle
telephone conferance

Bankruptcy:

Appeal ]
telephone conference
telaphone conferance

Social Security:

DIWC/DIwWW
telsphone conference
telaphone conference
telaphone conference

no telephone conference
no telephone conference

no telephone conference
no telephone conference

no telaphone confaerence

no telephone conference
no telaphone conference

telephone conference
no telephone conference
no telephone conference



Findings indicate that 9 of th}a comparisons between individual judges support the hypothesis
that judges who use telephone conferences to resolve discovery disputes have a faster
disposition time. None of the comparisons between individual judges disprove the hypothesis
and one of the comparisons doss not affect the conclusion.

4d. In the Kruskal-Wallis analysis, the judges are ranked for each case from 1 to 7 with
a rank of 1 indicating the fastest disposition time. An assessment'of the combined average
ranking of the judges grouped according to telephone conferenced use indicates that 61% of
the combined average rankings of the individual nature of suit categories of the judges who
use telephone conferences had the average rank of 1, 2, or 3 out of 7 as compared to 20%
of the combined average rankings for those who did not use telephone conferences. Table
6 describes the breakdown of percentages across combined average ranks of the judges
grouped according to use of telaphone conferences. For instance, 25% of the combined

average rankings of the judges who used telephone conferences were second place ranks.

Table 6
Discovery Dispute Procedure Percentage of Combined Average Ranks
Rank
1 p 3 4 5 6 7
Telephone Conferences 19% 25% 17% 17% 14% 8% 0%
No Telephone Conferences 8% 8% 11% 8% 20% 20% 25%

4e. Recommendations for future study: Study the median number of motions filed per

case for judges who use telephone conferences versus thosa who do not use telephone

conferences.



5. Analvsis of Dispositive Mot i I

Sa. The analysis of disgositive motions pending more than 60 days consisted of tallying

the number of dispositive motions for Civil pending motions as of 10/31/81. Of the overall
dispositive motions which were past due, 230 were over 60 days past the date when said
motion was ready to [ule (See Chart 5).

The composition of dispositive motions past due over 60 days by nature of suit shows

Prisoner Petitions and Social Security categorias containing the_largest number of motions

past due (See Chart 6). An analysis of all dispositive motions past due and over 60 days past

due is presented in Appendix B.

6a. This analysis consisted of charting the median disposition time from filing to
disposition for all criminal cases for statistical years 1971 - 1991 (See Chart 7}. Criminal
filings per judgeship have remained steady over the last ten years (See Chart 8). The
sentencing guidelines took effect on November 1, 1987. Statistical years run from Juiy 1 to
June 30th. The first full year that any effect of the sentencing guidelines could be measured
would be statistical year 1989 (July 1, 1988 - June 30, 1989). The median processing times
for the 3 years pr?or to the sentencing guidelines were: 1986, 3.3 months; 1987, 3.8
months; and 1988, 3.6 months; in the three years following, the median filing to disposition
times were: 1989, 5.1 months; 1990, 5.8 months; and 1991, 7.1 months (See Chart 7).
This trend indicates that sentencing guidelines have caused an increase in the filing to
disposition times for criminal cases. Whether these increases have caused additional work

for the judges should be the subject of a future study.



CHART 8§

OVERALL DISPOSITIVE MOTIONS - 10/31/91
NUMBER OF PAST DUE MOTIONS

NUMBER OF DAYS PAST READY TO RULE DATE

OVER 180 Days (70)—~ ___
- T 10-30 Days (96)

61-80 Days (160)—% 31-60 Days (104)

SOQURCE: Ciil Pending Motions Report - 10/31/91



NUMBER OF MOTIONS

CHART 6

DISPOSITIVE MOTIONS - BY NATURE OF SUIT

OVER 60 DAYS PAST THE READY TO RULE DATE

10/31/91

Ty

M \ \
TORT P OTHER®* CONTPACT .S,
LABOR OTHER STAT. CIV. RIGHTS PRIS. PET.

NATURE OF SUIT

SQURCE: C¥il Pending Motions Report - 10/31/91



MONTHS

CHART 7

MEDIAN - FILING TO DISPOSITION

CRIMINAL FELONY 1971-1991

12 ;

B

8- IR— SENTENCING GUIDELINES ll L
: Y

19T 1973 . 19768 | 1977 | 1979 1981 = 1963 1988 = 1987 | 1989 1991
1972 1974 1978 1978 1960 1982 1904 1908 1968 1990
STATISTICAL YEAR

SOURCE. Federal Court Management Statistics - 1971 - 1991



# OF FILINGS PER JUDGESHIP

CHART 8

NO. OF CIVIL VS CRIMINAL FILINGS
PER JUDGESHIP 1971-1991

800
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400-]
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Source: Fegeral Court Management Stalistics 1971-1991




7. Analysi he di ition of la n th lerated
docket

7a. Accelerated Docket Median Disposition Time

The median disposition time for cases placed on the April and October 1991 accelerated

docket was 465 days.

8. Maedian Filing to Disposition Times
8a. Median disposition times by nature of suit were calculated in categories containing

at least five cases. The results are listed in Table 8.

10



Tabie 8

Median Filing to Disposition Time Overali Docket
By Nature of Suit Category

11

# OF CASES
NATURE OF SUIT OVERALL MEDIAN OBSERVED
Contract:
insurance ° 346 102
Miller Act 217 16
Negotiable Instrument 249 52
Student Loans 118 66
Overpaymeant Veteran’'s Benefits 103 79
Qther Contract 366 323
Contract Product Liability 281 6
Real Property:
Foreclosure 184 5
Torts to Land 509 7
Tort Product Liability 699 6
All Other Real Property 242 16
Tort - Personal Injury:
Federal Employaers’ Liability 306 33
Motor Vehicle 290 86
Motor Vehicle Product Liability 362 17
Other Personal Injury 348 112
Medical Malpractice 333 24
Asbestos Pers.Inj.Prod.Liab. 820 15
Tort - Personal Property:
QOther Fraud 388 27
QOther Personal Property Damage 281 36
Property Damage Product Liability 320 11
Civil Rights: ]
Employment 378 230
Other Civil Rights 312 152
Bankruptcy:
Appeal 28 USC 158 176 79
Prisoner Petitions:
Motions to Vacate Sentence g6 74
General 126 301
Mandamus and Qther 78 21
Other 238 1110



Forfeiture/Penalty:

QOther Food and Drug 486 12

Drug Relat.Seiz.Prop.21 USC 881 103 11

Qther 198 21
Labor:

Fair Labor Standards Act 362 22

Labor/Mgmt. Relations 308 28

Railway Labor Act 188 9

Qther Labor Litigation 400 17

Empi. Ret. inc. Security Act 312 169
Property Rights:

Copyrights 254 29

Trademark 293 24
Social Security:

DIWC/DIWW 260 228

SSID Title XV 228 16
Faderal Tax Suits:

Taxes (U.S. Plaintiff or Defendant) 408 34
QOther Statutes:

Banks and Banking 32 8

Commerce/ICC Rates, 8tc. 80 26

RICO 327 10

Other Statutory Actions 390 5

Environmental Matters 387 6

Constitutionality of State Statutes 273 19

* Median times exclude transfers

Categories containing at least five cases weare considered.

12
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Appendix A: Filing trends
Case Weighting Chart
Missouri 'Westem rank within U.S. weighted filings, disposition time 1972-91
Number of cases filed per judgeship 1971-91
Weighted versus actual filings overall 1971-91

Number of filings by nature of suit 1974-1981
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Source: 1979 Federal District Court Time Study
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# OF CASE FILED PER JUDGE
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NUMBER OF CASES
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Appendix B: Disposition trends
Median filing to disposition - civil 1971-91
Median issue to trial - civil 1971-91
Pending/terminated ratio 1971-91
Termination by division 1991
Disposition by type 1990-91

Trials Per Judgeship
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PENDING/TERMINATED RATIO

PENDING CASES/TERMINATED CASES RATIO
1971-1991
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TERMINATIONS BY DIVISION
STAT YEAR 1991

SOUTHERN (22.4%) CENTRAL (21.9%)

; SOUTHWESTERN (3.4%

ST. JOSEPH (6.1%)

.......

WESTERN (46.2%)
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PERCENTAGE , BY NATURE OF SUIT,
OF CASES DISPOSED OF BY. TRIAL

STAT YR 1990-1991

TORTS-P.P. (5.1%)

TORTS-P.I. (24.6%)-

TAX (1.7%)

PRISONER PET. (20.3%)~ LABOR (2.5%)
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PERCENTAGE, BY NATURE OF SUIT
- OF CASES DISPOSED OF

BY SETTLEMENT OR VOLUNTARY DISMISSAL

STAT YR 1990-1991

CONTRACTS (23.4%)~_—._

TORT-P.P. (3.4%)~ CIVIL RIGHTS (16.3%)
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DISPOSITION OF CIVIL DOCKET - 1990-1991
Excluding: STU. LOANS, V.A., PRIS. PET.

TETRACYCLINE & MDL SECURITIES

STATISTICAL CLOSING (0.8%)— ~TRANSFERS/REMANDS (9.1%)

OTHER DISMISSED (16.3%)

-DISMISSED VOLUNTARILY/SETTLED (43.8%i

OTHER JUDGMENT: RANSFERS | REMANDS -
Oetaut
Consert Transfer to Other District
Motion Sefore Trial MDL Transfer
Award of Arbltrator Remanded to State Court
Trial De Novo After Arbitration

Remanded o U.S. Agenc
Other: Reverse or Affikm Appeal. Elc. gency

TRIAL JUOGMENT: OTHER DISMISSED:
Jury Verdict Want of Prosecution
Directad Verdict Lack of Jurisgiction
Court Triat Cther Diamiss: W/Prsdiudics stc.
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DISPOSITION OF CiVIL DOCKET 1990-1991
Excluding: STU. LOANS, V.A,, PRIS. PET

TETRACYCLINE, & MDL SECURITIES
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DISPOSITION OF ENTIRE CIVIL DOCKET
STAT YR 90 - 91

OTHER DISMISSED (38.7%)

DISMISSED VOLUNTARILY/SETTLED (29.8%)

QTHER JUDGMENT:

TRANSFERS / REMANDS
Defauk
Consent Transter to Other District
Motion Before Trial MOL Transfer
Award of Arblrator Remanded to State Court
Trial De Novo After Arbitration

Other: Reverse or Afirn Appeal. Etc. Remandedto U.3. Agency

TRAL JUDGMENT: OTHER DISMISSED:
Jury Verdict Want of Prosecution
Directed Verdict Lack of Jurisdiction
Court Trial Other Dismiss: W/Predudics efc.
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DISPOSITION OF BANKRUPTCY APPEAL & WITHDRAWAL CASES
STAT YR 90 - 91

Other Dismissed {1.3%)

Settled/Vol. Dismiss. (10.1%)

A

Reversed or Affirmed Judgement (88.6%)

OTHER DISMISSED:

wWart of Prosecution

Lack of Jurisdiction

Other Dismiss: W/Preciudice etc.

108



DISPOSITION OF CIVIL RIGHTS
'STAT YR 90 - 91

Trial Judgement (8.4%) —Trans/Remand (2.0%)
~Other Dismissed (16.2%)
et
/£ }
" L
i ‘ H l,
IR NN IR A
; AR R
— —t [ er Judgement (19.6%)
vttt r
Settled/Vol. Dismiss. (53.9%) e
OTHER JUDGMENT:
TRANSFERS / REMANOS
Defautt
Consert Transter to Other Cistrict
Motion Before Trial MDL Transfer
Award of Arbltrator Remanded to State Court
Triai De NOVO After Arbitration
Other: Reverss or Affrm Appeal, Etc. Remanded to U.3. Agency
mwmr : OTHER DISMISSED:
Jury Verdict Wart of Prosecution
Dirscted Verdict Lack of Jurisdiction
Court Triad Other Dismiss: W/Prediudics etc.

118



DISPOSITION OF CONTRACT CASES
STAT YR 90 - 91

~Trial Judgement (3.0%)

Consert

Motion Sefors Trial
Award of Aditrator

Triai Oe Novo After Ardiration

Other: Reverse or Afrm Appeal. Etc.

TRIAL JUDGMENT:

Jury Verdict
Dlrectad Verdict
Cowt Triad

12B

Cther Dismissed (14.5%)

TRANSFERS / AEMANOS !

Transfer 1o Other District
MDL Transter

Remanded to Mate Count

Remanded to U.S. AQercy

OTHER DISMISSED:
want of Prosecution
Lack of Jurtsaicion
Other Disrmiss:  W/Prechucics efc.



DISPOSITION OF FEDERAL TAX CASES
STAT YR 90 - 91

Trial Judgement (5.4%)—

Settled/Vol. Dismiss. (37.8%)

Other Judgement (37.8%)

CTHER JUDGMENT:

Defautt
Consent
Motion Before Trial
OTHER DISMISSED:
Award of Arbltrator

Trial De Novo After Arbitration Want of Prosecution

Other: Reverss or AMfirm Appeal, Etc. Lack of Jurisdiction
Other Dismiss: W/Predjudice etc.

TRIAL JUDGMENT:

Jury Verdict
Directed Verdict

Court Tral

138



DISPOSITION OF FORFEITURE/PENALTY CASES
STAT YR 90 - 91

Trans/Remand (4.1%)
Settled/Vol. Dismiss. (18.4%)— __—r=r=
S Other Dismissed (22.4%)

pd |
R T

Other Judgement (55.1%)

OTHER JUDGMENT:

TRANSFERS / REMANDS :
Default
Consent Transter to Cther District
Motion Befors Trial MDL Transter
Award of Asoltrator Remanded to State Court
Tial De Novo After Arbitration

Other: Reverse of Affin Appeal, Elc. Remanded to U.S. Agency

OTHER DISMISSED:

wWart of Prosecution

Lack of Jurtsdiction

14B
Other Dismiss: W/Prediucice etc.
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DISPOSITION OF LABOR CASES
STAT YR 90 - 91

OTHER JUDGMENT:

Defaur

Consent

Motion Before Trial

Award of Arbitrator

‘i’ﬁd De Novo After Arpitration

Other: Reverse or AMirm Appeal, Elc.

TRIAL JUDGMENT:

Jury Verdict
Dlirected Verdict

Court Trial
158

Cther Judgement (37.0%)

OTHER DISMISSED:

Wart of Prosecution
Lack of Jurisdiction

Other Dismiss: W/Prediudice etc.



DISPOSITION OF REAL PROPERTY CASES
STAT YR 90 - 91

Other Judgement (28.3%)~

OTHER JUOGMENT:
TRANSFERS / REMANOS |
Defa
consert Transter to Other Olstrict
Motion Before Triad MOL Transfer
Award of AoRrator Remanded 10 State Court
Trial De Novo After Abization

Other: Reverse or Affirm Agceal. Eic. Remanded o U.3. Agency

OTHER DiISMISSED:

Wart of Prosecution
Lack of Juriediction
Other Disrmins:  W/PreciLcics etc.
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DISPOSITION OF PRISONER PETITIONS
STAT YR 90 - 91

Trial Judgement (1.6%)
Settled/Vol. Dismiss. (. s% [1 ~Trans/Remand (1 8%)

er Dismissed (75.3%)

OTHER JUOGMENT:

TRANSFERS / REMANDS :
Defaut
Consert Transter to Other District
Motion Sefore Trial MOL Transfer
Award of Atolrator Aemanded (o Stats Court
Trial De Novo After Arblration

Other: Reverss or Affrm Appeal, Etc. Remanded to U.3. Agency

TRIAL JUOGMENT. OTHER DISMSSED:
Jury Verdict want of Prosecution
Directed Verdict Lack of Jurtscicion
Court Tral Other Dlarmiss: W/Prediudics etc.
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DISPOSITION OF SOCIAL SECURITY CASES
STAT YR 90 - 91

Settled/Vol. Dismiss. (5.6%)

OTHER JUDGMENT:

Defauk

Consernt

Motion Before Trial
-Award of Arbltrator

Trial De Novo After Arbitration

Other: Reverse or Affikm Appeal. Elc.

188

Trans/Remand (62.1%)

TRANSFERS / REMANDS !

Transter to Other District
MOL Transter

Remanded to State Court

Remanded to U.S. Agency

OTHER DISMISSED:

want of Prosecution
Lack of Jurisdiction

Other Dismiss: W/Pradiudice etc.



DISPO§ITION OF TORT - PERSONAL INJURY CASES
Excluding: Tetracycline Cases - STAT YR 1990-1991

Trial Judgement (7.4%) Trans/Remand (4.1%)
K er Dismissed (14.0%)
AT )
AT

; ‘ QOther Judgement (12.0%)

i
)v
b

TR
+
]

|

i
1l
1

o
—ff §m

Settled/Vol. Dismiss. {62.6%)

OTHER JUDGMENT:
TRANSFERS / REMANDS
Detaut
Consent Transter to Other District
_Motion Before Trial MOL Transfes
Award of Arbtrator Remanded to State Court
Triai De Novo After Arbitration

A to U.S. Agen
Other: Reverse or Affirm Appeal, Etc. emanded Agency

TRIAL JUDGMENT:

OTHER DISMISSED:
Jury Verdict Want of Prosscution
Directed Verdict Lack of Jurtsdiction
Court Tdal Ottver Dismiss: W/Predjudice etc.

198



DISPOSITION OF TORT - PERSONAL PROPERTY CASES
STAT YR 1990 -1991

Trial Judgement (8.5%) Trans/Remand (4.2%)
! Other Dismissed (18.3%)

,._. -_..,.._

1T ¥ —Other Judgement (8.5%)

Settled/Vol. Dismiss. (60.6%)

OTHER JUDGMENT:
TRANSFERS / REMANDS :
Defaclt
Consent Transter to Other District
Motion Before Trial MOL Transt
AAw«d of Arbitrator Remanded to State Court
Trial De Novo After Arbitration
Other: Reverse or A Appeal, Elc. Remanded to U.S. Agency
TRAL JUD T OTHER DISMISSED:
Jury Verdict Want of Prosecution
Directed Verdict Lack of Jurisdict
Court Trial Other D . W e

208



DISPOSITION OF PROPERTY RIGHTS CASES
STAT YR 90 - 91

Other Dismissed (5.5%)

Settled/Vol. Dismiss. (34.2%)

Other Judgement (60.3%)

OTHER JUDQMENT: OTHER DiSMISSED:
Oefat wart of Prasecution
Consent Lack of Juisdiction
Motion Before Trial Other Diamiss: W/Prediudics eic.
Award of Abirstor
Trisl Oe Novo Ater ArDRration

218



NO. OF TRIALS

CIVIL & CRIMINAL TRIALS PER JUDGESHIP
1971-1991

10
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197
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STATISTICAL YEAR

Source: Federal Court Management Statistics 1971-1991
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APPENDIX C

Early Assessment Program

U.S. District Court for the
Western District of Missouri



UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MISSOURI

EARLY ASSESSMENT PROGRAM

COURT-APPROVED GENERAL ORDER



IN THE UNITED STATES DISTRICT COURT FOR THE-”

DISTRICT OF MISSOURI A

EN BANC

GENERATL ORDETR

Pursuant to the provisions of Section 104 of Public Law
101-50, The Civil Justice Reform Act of 1990, "the United States

District Court for the Western District of Missouri does hereby

ORDER that the Early Assessment Program attached hereto
is the official Demonstration Project of this Court. The project
is for a period of three (3) years beginning January 1, 1992, and

ending December 31, 1994.

¢

/C:%
/Z@@\e/ < &3(,\/\/\
Howard F. Sachs
Chief United States District Judge
At the direction of the Court
en banc

Kansas City, Missouri

Dated: October 31, 1991




Qutline of General Order
EARLY ASSESSMENT PROGRAM

I. Purpose
II. Program Description and Procedure
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B. Early Assessment Meeting
C. Opting Out ,
D. Notice to Parties
III. Project Administrator
A. Selection
B. Responsibilities
Iv. Attendance at Program Sessions
A. Parties
B. Counsel
C. Location
v. Confidentiality -
A. General Provisions
B. Exception
C. Evaluation
D. No Recording
VI. Evaluation
VII. Alternative Dispute Resolution (ADR) Options and Procedures
A. Procedures Applicable to Mediation, Non-Binding
Arbitration and Early Neutral Evaluation
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1. Mediation
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5. Other Options
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E. Disqualification
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IX. Sanctions
X. Selection of a Neutral
* * *
ATTACHMENTS
Attachment A - Notice Regarding the Early Assessment Progranm
Attachment B - Neutral’s Application Form
Attachment C - Notice to Parties When Case Selected for Early

Assessment Progranm



General Order 11/7/91
United States District Court
Western District of Missouri

ssm o

Early Implementation Project
I. PURPQSE -

The Court recognizes that full formal litigation of civil claims can
impose large economic and other burdens on parties and can delay the
resolution of disputes. There is presently no procedure in place that
encourages the parties to: (1) confront the facts and issues in their
case before engaging in expensive and time consuming discovery
procedures, or, (2) engage in early discussions of the issues, or, (3)
consider the views of the opposing side, or, (4) consider the projected
costs of future proceedings in an effort to settle the case before costs
and lawyers fees have made settlement more difficult, or (5) consider
other methods of resolving their disputes.

Therefore, the Court has decided to implement an experimental
program beginning January 1, 1992 and extending through December 31, 1994
designed to give parties the means to resolve their disputes in a faster
and less costly manner. This program is called the "Early Assessment

Program" (Program).

An evaluation of the Program will be completed at the end of the
experimental period to measure its success or failure.

II. PROGRAK DESCRIPTION AND PROCEDURR
A. Case Selectjion.
1. The following cases are excluded from the Program:

a. Multi-district cases

b. Social security appeals

c. . Bankruptcy appeals

d. Habeas Corpus actions

.. Prisoner pro se cases and other pro se cases where

motion for appointment of counsel is pending
£. Class actions

2. Automatic Program Caseg. One of every three civil cases

filed in the Western Division, except those types of cases excluded,
during the period January 1, 1992 to December 31, 1994, shall be

randomly assigned to the Program.
3. Voluntary Proqram Cases. One of every three civil cases

filed in the Western Division, except those types of cases excluded,
during the period January 1, 1992 to December 31, 1994, shall be



randomly assigned to a group of cases that may or may not elect to
participate in the Program. From this group of cases the Project
Administrator (Administrator) will select cases that appear
promising for use of alternative dispute resolution, based on the
experience of other Courts and his or her judgment. The
Administrator will contact the lawyers and parties in those cases
selected to encourage their participation in the Program, but they
shall not be required to participate. If they do elect to
participate, they shall generally follow the same procedures as
those cases automatically assigned to the Program.

4. control Group Cases. One of every three civil cases filed
in the Western Division, except those types of cases excluded,
during the period January 1, 1992 to December 31, 1994, shall be
assigned to the Control Group. Those cases shall be exempted from
any mandated use of alternative dispute resolution. However, the
parties may specifically request of the Administrator to be included
in the Program, or agree to use some form of alternative dispute
resolution on their own.

B. Early Assessment Meeting (Assessment). For those cases
automatically assigned to the Program, an Assessment will be held within
30 days after completion of responsive pleadings. An Assessment will be
held at a mutually convenient time with the Administrator.

1. The Administrator shall notify the lawyers (or pro se
parties, if applicable) of the date of the Assessment.

2. The Administrator, at the Assessment, shall advise the
parties and their lawyers of the various "alternative dispute
resolution® (ADR) options available to them for a resolution of
their dispute as set out in paragraph VII.

3. If the Administrator determines, in consultation with the
parties, that additional discovery is needed or if the parties, at
the Assessment, elect the option of "early neutral evaluation" (ENE)
the administrator shall, working with the parties, devise a plan for
sharing the important information and/or conducting the key
discovery that will equip them, as expeditiously as possible, to
enter meaningful settlement discussions, or to posture the case for
another session or other form of disposition.

4. Regardless of whether a case enters the ENE program, the
Administrator shall also help the parties identify areas of
agreement and explore the possibility of settling the case through
mediation techniques. If appropriate, and agreeable to the parties
and the Administrator, a mediation process may be initiated
immediately, or at a later date, with the Administrator serving as
mediator.



5. Participants in the Program must select, with the
assistance of the Administrator, one of the ADR options. If the
parties are unable to agree, the Administrator shall select the ADR
option. If the Administrator determines that a second session is
necessary before a decision can be reached on the appropriate ADR
process, it may be scheduled as soon as possible thereafter.

6. The first session of the ADR process selected typically
shall be held not later than 90 days after the Assessment, unless
the Administrator, in his or her discretion determines that a later
date is necessary.

c. opting ogt. Cases will not normally be allowed to opt out of
that phase of the Program to which they were originally assigned,
primarily because of the experimental nature of the, Program and the need
for empirical data to test it. Allowing a significant number of cases to
opt out may affect the evaluation of the Program. However, there may be
cases where good cause can be demonstrated for opting out.

All requests to opt out shall be in letter form and shall set forth
in detail the reasons for the request. A letter asking to opt out shall
be directed to the Administrator within 10 days of receiving notice that
the case is assigned to the Progran. Subject to the considerations
stated herein, the Administrator may grant or deny the request in his or
her discretion. Appeals from the Administrator’s decision, while
discouraged, may be made by written motion to the Judge to whom the case
is assigned. -

D. Notice to Parties. Notice to parties of case selection for the
Program shall be provided (using the form provided in Appendix C) as
follows:

1. The Clerk shall provide a copy of the Notice to each
lawyer filing an action and to each eligible person filing such
action pro se.

2. The Notice shall be attached by the Clerk to each summons
issued in such action;

3. Within 20 days of the filing, the lawyer shall file with
the Court a certificate stating that the lawyer has mailed or
otherwvise provided a copy of the Notice to each party that the
lawyer represents in the action, or the guardian or representative
of each such party.

4. In each action in which service of process is waived or
accepted by a lawyer on behalf of a party, the lawyer for the party
shall file, within 20 days of waiving or accepting service, a
certificate stating that the lawyer has mailed or otherwise provided
a copy of the Notice to each party that the lawyer represents in the
action, or the guardian or representative of each such party. The



certificate may be contained in the answer or other responsive
pleading.

III. PROJECT ADMINISTRATOR (Administrator)

A. Selection. The Administrator shall be selected by the Court.

B. Responsibilities. In addition to any responsibilities or

duties noted elsewhere in this General Order, the Administrator shall
have the following responsibilities:

1. Administer the Program, including coordination of all
activities with the office of the Western District Clerk.

2. Cocordinate the selection of cases for the Assessment, and
establish procedures to provide a copy of this General Order (and
notice listed in Appendix C) to the lawyers-or a pro se party in
cases selected for the Progranm.

3. Conduct the Assessment. Where requested by the parties,
and in his or her discretion, serve as a mediator at the Assessment
or at any subsequent session.

4. Assist in monitoring the evaluation of the progranm,
including participation in the development, compilation, and
analysis of questionnaires for lawyers and clients.

5. Take 6riginal action on requests of parties to be allowed
out of the phase of the Program to which they were originally
assigned.

6. Report regularly to the Court and the Advisory Group on
the status of the Program, making appropriate recommendations for
modifications of the Progran.

7. Decide, in his or her discretion, at any time in the
process, to exempt or withdraw a case from the Program, if for any
reason the case is not suitable for the Program.

8. Permit, in his or her discretion, parties to submit
written statements, no longer than ten (10) pages, and no sooner
than seven (7) days prior to the session, for those ADR processes
where written statements are not usually submitted.

9. Collect all files, written statements, and other
confidential materials from the neutrals, for storage or
destruction.

A. Parties.



1. It is the intent of the Court that the parties attend all
Program sessions where there will be significant discussion about
resolving the case. The parties themselves shall attend all Program
sSessions unless their attendance has been excused by the
Administrator. This attendance requirement reflects the Court’s
view that one of the principal purposes of the Program sessions is
to afford litigants an opportunity to articulate their positions and
to learn about opposing parties’ positions.

2. Where attendance of a party is required, a party other
than a natural person satisfies the attendance requirement if it is
represented by a person or persons, i
counsel, with authority to enter into stipulations, with reasonable
settlement authority, and with sufficient stature in the
organization to have direct access to those who make the ultimate
decision about settlement. Upon showing- of good cause, the
Administrator may vary the mandates of this Section 4.A.2.

B. counsel. Each party shall be accompanied at the Program
sessions by the lawyer expected to be primarily responsible for handling
the trial of the matter. If a natural party is not represented by
counsel, that party may appear on his or her own behalf.

C. Location. The Program sessions shall be held in meeting space
at the United States Courthouse, or in some other neutral location
selected by the Administrator, or in a location agreed to by the parties
and approved by the Administrator.

V. CONFIDENTIALITY

A. General Provisions.

1. This Court shall treat as confidential all written and
oral communications, not under oath, made in connection with or
during any Program session except as noted in paragraph V.B. and C.

2. The Court hereby extends to all communications not under
oath all the protections federal Courts and Federal Rule of Evidence
408 give to communications made in settlement negotiations or as
offers of compromise. No communication made in connection with or
during any Program session may be disclosed (by either the parties,
their counsel, or the neutrals who provide ADR assistance) or used
for any purpose (including impeachment or to prove bias or prejudice
of a witness) in any pending or future proceeding in this Court.
The privileged and confidential status afforded to communications
made in connection with or during any Program session is extended to
include (but is not limited to) the Administrator’s, Mediator’s,
Evaluator’s, Arbitrator’s or other neutral’s comments, assessment,
evaluations, and recommendations about case development, discovery,
or motions. The Administrator and neutrals shall not discuss
matters addressed at the Program sessions outside those sessions,



except with the permission of the parties or as allowed under
paragraphs V.B. or C. below.

B. Exception. The Administrator and neutrals may communicate to
the assigned Judge or the Court en banc regarding matters of non-

compliance by parties or lawyers with this General Order.

c. BEvaluation. Nothing in paragraph V.A. shall be construed to
prevent parties, counsel, or neutrals from responding to inquiries by
persons duly authorized by the Court en banc to analyze and evaluate the
Program. The names of the people responding and any information that
could be used to. identify specific cases or parties shall be
confidential.

D. No Recording. No recording shall be made of any of the
meetings or sessions held under the Program, nor -shall parties utilize
private reporters or any other type of recording technology during the
Program meetings or sessions, unless all parties agree, or unless the
recording is made under non-binding arbitration described in paragraph
VII below.

VI. EVALUATION

An ongoing evaluation of the project shall be undertaken beginning
with its initial implementation. The purpose of the evaluation will be
to determine the success of the Program in speeding the processing of
cases and reducing costs. The evaluation will also measure the
satisfaction of parties with the Progran. The evaluation will be
performed by an outside group selected by the Court; however, day-to-day
analysis and evaluation of the program will be the responsibility of the
Administrator. Quarterly and annual reports shall be prepared, with a
final report after the conclusion of the Program.

VII.

1. In every case in which mediation, non-binding arbitration
or early neutral evaluation is selected the Administrator shall:

a. . Designate the neutral as set out in paragraph X of
the General Order, unless the parties agree on a neutral, drawn
from the list of certified neutrals.

b. Designate the time period in which the ADR process
shall be conducted.

2. Not later than ten (10) days after selection of the
neutral, counsel shall file a report with the Administrator
indicating the agreed-upon meeting date for the ADR process
selected.



3. Upon failure of counsel either to file the report or to
secure a mutually agreeable date, the Administrator shall fix the
date, after consultation with the neutral involved.

4. Failure to comply with the attendance or settlement
authority requirements of paragraphs IV.A. B. and C. of the General
Order may subject a party to sanctions by the Court.

5. The neutral may, with the consent of all parties and
counsel, reschedule the session to a date certain not later than ten
(10) days after the scheduled date. Any continuance beyond that
time must be approved by the Administrator.

6. Subject to approval of the neutral, the session may
proceed in the absence of a party who, after due notice, fails to be
present. Upon motion of an attending party or upon the Court’s own
motion, sanctions may be imposed by the Court on any party who,
absent good cause shown, failed to attend the meeting.

7. Within thirty (30) days following the conclusion of the
session, the neutral shall file a report with the Administrator
indicating whether all required parties were present and the outcome
of the session, in addition to other information the Administrator
may require for evaluation purposes.

8. If the parties settle the case prior to the ADR session,
the neutral, Administrator and Court shall be advised promptly.

B. Description of gpecific ADR Options and Procedures.
1. Mediation.

a. Mediation is a process in which a neutral third party
assists the parties in developing and exploring their
underlying interests (in addition to their legal positions),
promotes the development of options and assists the parties
towvard settling the case through negotiations.

b. The mediator must be an lawyer at law, certified by
the Court in accordance with this order, who possesses the
unique skills required to facilitate the mediation process
including the ability to help the parties develop alternatives,
analyze issues, question perceptions, use logic, conduct
private caucuses, stimulate negotiations between opposing sides
and keep order.

c. The mediation process does not normally contemplate
presentations by witnesses. The mediator does not review or
rule upon gquestions of fact or law, or render any final
decision in the case.



2. Non-Binding Arbitratjon. Non-binding Arbitration is a
procedure in which the parties choose a neutral person to hear their
dispute and render a decision. An arbitration is typically less
formal than a trial, 1is usually shorter, and is conducted in a
neutral setting. An arbitrator may be selected by the parties on
the basis of his or her expertise, or on the basis of the mutual
respect of the parties for the arbitrator. The decision becomes a
final judgment of the Court after 30 days unless a party files an
appeal as provided herein. 1In that event, the case proceeds as
scheduled to trial.

a. . A list of all exhibits a party intends to offer, a
list of all witnesses a party intends to call, and a list of
all depositions or portions of depositions a party intends to
use, shall be served on each party at least ten days prior to
the hearing. A copy of each written exhibit, marked for
identification, and a copy of all affidavits a party intends to
use must be delivered to each party by the same date. Any
exhibit which is not easily or economically copied shall be
made available for inspection at any reasonable time.

b. Formal proof of authenticity or foundation for any
exhibit listed in accordance with paragraph a. above shall not
be required unless the proponent has been notified in writing
at least five days prior to the hearing of the precise
objection to authenticity or foundation.

c. The arbitrator may refuse to receive an exhibit or to
permit the testimony of a witness if a party has failed to
comply with paragraph a. or b. above in connection with that
exhibit or witness.

d. Each party shall deliver to the arbitrator, and file
with the Administrator, at least seven days prior to the
hearing, a written statement which sets forth briefly the
following:

(1) A summary of the claims made;

(2) The critical fact issues; and

(3) Contested legal issues, with citation of the
party’s primary authority.

e. Rule 45, Federal Rules of Civil Procedure, shall
govern the issuance of subpoenas for attendance of witnesses
and for the production of documentary evidence. Testimony at
an arbitration hearing shall be under oath or affirmation
administered by the arbitrator.

) 8 The Court contemplates that ordinarily each party’s
presentation at the arbitration hearing will require no more
than two and one-half hours. The presentation of testimony
shall be kept to a minimum. Each party’s presentation to the
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arbitrator should be primarily through the statements and
arguments of counsel.

q. A party may record the arbitration hearing in any
non-disruptive manner. The cost of the recording shall be paid
by the party making the recording.

h. A written arbitration award shall be filed with the
Administrator and the Court and served upon each party promptly
after the hearing is concluded. The arbitration award shall be
entered as the judgment of the Court at the end of thirty days
after filing unless a party files a statement with the
Administrator and the Court that the award is not accepted.

i. A judgment so entered shall be deemed a judgment by
the consent of the parties and shall have the same force and
effect as a judgment of the Court in any other civil action,
except that it may not be appealed. In a case involving
multiple claims or parties, any part of an arbitration award
for which a party does not file a statement of non-acceptance
shall become part of the final judgment in the case with the
same force and effect as a judgment of the Court in a civil
action, except that it shall not be subject to appeal.

3. Early Neutral Evaluation. Early neutral evaluation is a
process in which parties obtain from an experienced neutral (an
Evaluator) a non-binding, reasoned evaluation of the case on its
merits. After essential information and position statements are
exchanged, the Evaluator convenes a session which typically lasts
about two hours. At the meeting, each side briefly presents the
factual and legal basis of its position. The Evaluator may ask
questions and help the parties identify the parties’ underlying
interests, the main issues in dispute as well as areas of agreement.
He or she may also help the parties explore options for settlement.
If settlement does not occur, the Evaluator then offers his or her
opinion as to the settlement value of the case, including the
likelihood of liability and the likely range of damages. With the
benefit of this assessment, the parties are again encouraged to
discuss settlement, with or without the Evaluator’s assistance.
They may also explore ways of narrowing the issues, exchanging
information about the case or otherwise preparing efficiently for
trial.

The Evaluator has no pover to impose a settlement or to dictate
any agreement regarding the pretrial management of the case.

a. No later than seven calendar days in advance of the
evaluation session, each party shall submit to the Evaluator,
and serve on all parties, a written evaluation statement. Such
statements may not exceed ten pages and shall conform to the
following quidelines: While they may include any information
that would be useful, they must (1) give a brief statement of
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the facts; (2) identify the pertinent principles of law; (3)
identify the legal and factual issues that are in dispute; (4)
address whether there are any legal or factual issues whose
early resolution might reduce the scope of the dispute or
contribute significantly to the productivity of settlement
discussions; (5) identify any additional discovery that
promises to contribute most to equipping the parties for
meaningful settlement negotiations; and (6) identify the
person(s), in addition to counsel, who will attend the session
as the party’s representative with decision-making authority.
Parties may identify in these statements persons associated
with a party opponent whose presence at the evaluation session
would improve significantly the prospects for making the
session productive; the fact that a person has been so
identified shall not be a sufficient basis for compelling the
presence of that person at the evaluation session. Parties
should attach to their statement any photographs, declarations
or other documentary evidence (e.g., contract, medical reports,
relevant photos, or statements of Kkey witnesses), the
availability of which will advance the purposes of the session
and assist the Evaluator as well as the other . parties in
appreciating the merits of each party’s case. Documents shall
be indexed so that they are easily assessed by the Evaluator.

These statements shall not be filed with the Court, and
the assigned Judge shall not have access to then.

b. The Evaluator shall have considerable discretion in
structuring the evaluation sessions. The sessions shall
proceed informally. Rules of evidence shall not apply. There
shall be no formal examination or cross-examination of
witnesses.

c. In each case the Evaluator shall:
(1) permit each party to make an oral presentation;

(2) help the parties identify areas of agreement
and, where appropriate, enter stipulations;

(3) assess strengths and weaknesses of the parties’
contentions and evidence; and

(4) explore the possibility of settling the case
through private caucusing and mediation techniques such
as:

(1) Drawing the parties out in private caucus
as to their opinions of their chances of success on
each important issue, the consequences of an
unfavorable verdict on that issue to the value of
their case, the number of witnesses needed to be
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deposed regarding that issue, and the cost and fees
entailed in proving that issue through discovery and
the trial; and

(ii) Drawing the parties out on their
underlying interests and settlement offers they are
willing to make at this time and whether those
offers can be communicated to the opposing party.

d. If settlement negotiations and mediation do not
result in settlement, the Evaluator shall in writing:

" (1) estimate, where feasible, his or her view of the
likelihood of liability and the dollar range of damages;
and .

(2) give his or her opinion of the verdict if he or
she were the trier of fact.

e. At the close of the evaluation session, the Evaluator
shall determine whether it would be appropriate to schedule a
followup to the session. While the nature of any such followup
shall be fixed by the Evaluator, in his or her discretion, it
might include written or telephonic reports by the parties to
one another or to the Evaluator, or, if the parties consent, a
second evaluation session or a settlement conference hosted by
the Evaluator.

£. Within limits imposed by this General Order, or by
the Administrator, Evaluators shall have authority to structure
and conduct evaluation sessions and to fix the time and place
thereof. Except as described here and in paragraphs d. and e.
above, Evaluators shall have no authority to order parties or
counsel to take any action outside the evaluation session, to
compel parties to produce information, to rule on disputed
matters, or to determine what the issues are in the case.

4. Magistrate Settlement.

a. The purpose of the settlement conference is to permit
an informal discussion between the lawyers, parties and the
magistrate of every aspect of the lawsuit, thus permitting the
magistrate privately to express his or her views concerning the
actual dollar settlement value or other reasonable disposition

of the case.

b. The settlement conference statement (oral) of each
party shall be presented to the magistrate, setting forth the
positions of the parties concerning factual issues, issues of
law, damage or relief requested. Pertinent evidence to be
offered at trial, documents or otherwise, should be brought to
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the settlement conference for presentation to the magistrate if
thought particularly relevant.

c. The magistrate may, with the agreement of the
parties, converse with any or all sides of the dispute outside
the hearing of the other.

d. The failure to attend a settlement conference or the
refusal to cooperate fully may result in the imposition of
sanctions by the magistrate. The magistrate may issue such
other and additional requirements of the parties or persons
having an interest in the outcome as he or she shall deenm
proper in order to expedite the amicable resolution of the
case. The magistrate shall not discuss the merits of the case
with the assigned Judge but may discuss the status of motions
and other procedural matters with him or her.

S. Other options. The Administrator, in his or her
discretion, after consultation with the parties, may select some
other form of alternative dispute resolution such as mini-trials,
summary jury trials, binding arbitration, or some hybrid form of
alternative dispute resolution. However, the Administrator may not
select binding arbitration unless all parties agree.

VIII.CERTIFICATION QUALIFICATION AND COMPENSATION OF NEUTRALS (Mediators,
Arbitrators, Evaluators)

A. Certification. The Court shall certify those persons who are
eligible and qualified to serve as neutrals (mediators, evaluators,
arbitrators) under this General Order, in such numbers as the Court shall
deenm appropriate. Thereafter, the Court shall have complete discretion
and authority to withdraw the certification of any neutral at any time.
The Administrator shall be a certified neutral.

B. Lists of Certified Neutrals. Lists of certified neutrals shall
be maintained by the Administrator, and shall be made available to
counsel, parties and the public upon request.

€. Qualificatijons.
1. An individual may be certified to serve as a neutral if:

a. He or she is a former State Court Judge who presided
in a Court of general jurisdiction, or

b. He or she is a retired federal judicial officer, or

c. He or she is currently a member of The Missouri Bar
and has been a member of another state bar and/or The Missouri
Bar for at least eight (8) years and is currently admitted to
the Bar of this Court,
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2. In addition, an applicant for certification
completed a minimum of: must have

a. for mediators, sixteen (16) S50-minute continuing
legal education equivalent hours of training, certified under
Missouri Supreme Court Rule 17 or by this Court, or

b. for arbitrators, four (4) 50-minute continuing legal
education equivalent hours of training certified under Missouri
Supreme Court Rule 17 or by this Court, or

c. . ro; evalqators, sixteen (16) 50-minute continuing
legal education equivalent hours of training certified by this
Court,

3. In addition, an applicant must complete the required
application form (see Appendix B) and be approved by the Court, or
the Court’s designee.

D. oath. Every neutral shall take the oath or affirmation
prescribed by 28 U.S.C. § 453 upon qualifying as a neutral.

BE. Disqualification.

1. Any person selected as a neutral may be disqualified for
bias or prejudice as provided in 28 U.S.C. § 144, and shall be
disqualified in any case in which such action would be required by
a justice, judge, or magistrate governed by 28 U.S.C. § 455.

2. No person shall serve as a neutral in an action in which
any of the circumstances specified in 28 U.S.C. § 455 exist.

3. Any party who believes an assigned neutral has a conflict
of interest shall bring this to the attention of the Administrator
within 10 days of learning the source of conflict or shall be deemed
to have waived objection.

r. compensation.

1. Neutrals shall be compensated at the hourly rate as listed
by them on the application (Appendix B) and shown on the list of
certified neutrals. Absent agreement of the parties to the
contrary, the cost of the neutral’s services shall be borne equally
by the parties. Except as provided in this General Order, no
neutral shall charge or accept in connection with his or her service
in any particular case, any fee or thing of value from any other
source whatever, absent written approval of the Court given in
advance of the receipt of any such payment or thing of value.

2. A party may request the service of a neutral who has
agreed to serve pro bono, if a party demonstrates to the
Administrator an inability to pay the fees of the neutral. The
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lists of certified neutrals maintained by the Administrator shall
indicate if a neutral has agreed to serve pro bono.

G. MNMeutrals as Counsel ip Other Cases. Any member of the bar who
is certified and designated as a neutral pursuant to this General Order
shall not for that reason be disqualified from appearing and acting as
counsel in any other case pending before the Court. However, such member
of the bar may not represent any party to an ADR session in which he or
she serves as neutral in any matter related to that service.

H. Reports of Violations. Neutrals shall promptly report to the

Administrator and ;he Court violations of this General Order.

IX. SANCTIONS

If a party fails to make a good faith eftortméo participate in the
Program in accordance with the provisions and spirit of this Order, the
assigned Judge or Court may impose appropriate sanctions.

X. SELECTION OF A NEUTRAL

The parties may agree upon the selection of a neutral before or at
the Assessment. If they do not agree, the Administrator will give the
parties a list of potential neutrals for the type of ADR process
selected. The number of potential neutrals on the list will be twice the
number of "sides"™ in the litigation plus one. (For exanmple, in
litigation having two "sides," the list will contain five names.) The
parties will have ten days from the Assessment to select a neutral and
report their selection, in writing, to the Administrator. If the parties
are unable to agree on a neutral, each side of the action may strike
(within ten (10) days of the Assessment) up to two of the potential
neutrals, doing so by indicating its "strikes™ in writing to the
Administrator. The Administrator shall then designate one of the
remaining neutrals as the neutral assigned to the case and shall promptly
notify the parties (and the neutral) of the designation.
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Attachment A

UNITED STATES DISTRICT Court
WESTERN DISTRICT QOF MISSOURI
Office of the Clerk

—

NOTICE REGARDING THE EARLY ASSESSMENT PROGRAM
IN THE
WESTERN DISTRICT OF MISSOURI

The U.S. District Court, Western District of Missouri recently
adopted an Early Assessment Program. The Program is a 3-year experiment
applicable to cases filed in the Western Division of the District. The
purpose of the Program is to offer alternative dispute resolution
services to selected cases in order to reduce costs and time in
processing cases. Pursuant to General Order, the Court of the District
shall certify those persons who are eligible and qualified to serve as
neutrals (i.e., mediators, arbitrators, evaluators), in such numbers as
the Court shall deem appropriate. An individual may be certified to
serve as a neutral if:

(1) He or she is a former State Court Judge who presided in a Court
of general jurisdiction, or

(2) He or she is a retired federal judicial officer, or

(3) He or she is currently a member of The Missouri Bar and has
been a member of another state bar and/or The Missouri Bar for
at least eight (8) years and is currently admitted to the Bar
of this Court,

In addition, an applicant for certification must have completed a minimum
of:

(4) for mediators, sixteen (16) 50-minute continuing legal
education equivalent hours of training, certified under
Missouri Supreme Court Rule 17 or by this Court, or

(5) for arbitration, four (4) SO0-minute continuing legal education
equivalent hours of training certified under Missouri Supreme
Court Rule 17 or by this Court, or

(6) for evaluators, sixteen (16) 50-minute continuing legal
education equivalent hours of training certified by this Court,

In addition, the applicant must complete the application form (see
attachment) and be approved by the Court, or the Court’s designee.

If you are interested in becoming a neutral for the Western District
of Missouri and meet the above requirements, please complete the attached
application form and return to:

Clerk, U.S. District Court
Western District of Missouri
U.S. Courthouse
Kansas City, MO 64106
Attn: Early Assessment Program
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Attachment B Page 1

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MISSOURI

NEUTRAL’S APPLICATION FORM

In accordance with General Order of the Western District of Missouri, I am
applying for certification as a neutral with the United State District Court
for the Western District of Missouri. The following information is supplied
in support of this application:

1. Last Name/First/MI: Missouri Bar ID No.:

2. Firm‘’s Name:

3. Street Address:

4. City/Zip + Ext.:

5. Office Phone No: Office Fax No:

6. Date admitted to: The Missouri Bar: Bar of This Court:

7. Are you a member in good standing of The Missouri Bar?

8. What is the hourly fee you will charge for your services?

9. Will you handle a_limited number of cases (1-2 per year) pro bono?

10. Check all of areas of legal practice or experience which best describes
your legal background.

Insurance Contracts Real Property
.Products Liability Patents/Trademark Personal Injury
Civil Rights State Judicial Off. Administrative Law
Federal Judicial Off. Labor Anti Trust

Banks & Banking Environmental Securities

Other (Describe)

11. (a) Have you ever been disciplined for violation of any code of
professional ethics or responsibility (b) Have you ever been
found by a Court to be quilty of a felony? (¢c) Have you.even been
liable for fraud or any other intentional tort? (d) Have you ever
had a professional 1license revoked or suspended other than for non

payment of dues?

If any answer to 11(a)-(d) is yes, please explain the circumstances on a
separate sheet and attach.

12. List below the training sessions, sponsor, location, dates, hours that
qualify you as a neutral:
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Attachment B Page 2
NEUTRALS APPLICATION FORM

13. In the space below briegly describe your experience, qualifications
specjial areas of expertise, and any other reasons why you should bé
selected as a neutral.

Signature Date

[NOTE. This complete form will be made availlable to parties to assist them in
choosing a neutral.]

FOR Court USE ONLY

Date Certified by the Court as a neutral:
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Attachment C
United States District Court
Western District of Missouri
"Kansas City, Missouri

(Notice to parties when case has been selected for Early Assessment Program
so that parties can commence preparation)

RE:

(Case Title and Civil No.)

This notice is to advise you that your case has been selected for
inclusion in the Western District Early Assessment Program. Enclosed please
find a copy of the General Order describing the Program in more detail.
Please read carefully. ,

As a party to a lawsuit filed in this Court, you are entitled to pursue
all claims or defenses to claims that you have asserted until a disposition
of the claims or defenses is made by the Court or a jury. However, the vast
majority of lawsuits filed in this and other Courts are resolved not by the
Court or a jury, but by voluntary settlement by the parties before any trial
takes place. This is often true even in cases in which the parties believe
at the outset of the lawsuit that no voluntary resolution of the dispute is
possible. By settlement, the expense and inconvenience of litigation can be
reduced, the dispute can often be resolved more quickly, and any uncertainty
as to the result of the litigation can be eliminated.

In many cases that are settled, however, the settlement does not take
place as early, economically, or satisfactorily to the parties as possible.
The purpose of the Early Assessment Program is to provide alternative dispute
resolution (ADR) services to assist parties in arriving at a voluntary early
resolution of a dispute efficiently and satisfactorily.

Good faith participation in the Early Assessment Program and use of one
of the ADR processes is required but you are not required to settle the case.

Inclusion in this program does not relieve you of any of the obligations
or deadlines that you have in the lawsuit that has been filed. IF YOU HAVE
BEEN SERVED YOU MUST FILE A TIMELY RESPONSE IN ORDER TO AVOID THE RISK OF A

DEFAULT JUDGMENT.

The Project Administrator will schedule an Early Assessment Meeting
within 30 days after the filing of responsive pleadings. The goal of the
Assessment is to determine which ADR procedure is most likely to help the
parties reach a settlement. Ideally the parties will mutually decide which

ADR option to use.
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However, if the parties are unable to agree, the decisio i
Administrator. ’ n will be made by the

To ensure the success of this Assessment, it is important that you
carefully review and objectively assess your case prior to the Assessment.
;n addition you should clarify your underlying interests in the case, that
is, what you really wish to gain or achieve. You should come prepared to
discuss your case and act in good faith in the selection of an appropriate
ADR option.

Please note that parties are required to attend the Assessment unless
excused by the Adminjistrator.

The actions of a neutral can have no binding effect on discovery, motion
practice or other aspects of preparation for trial. Only the assigned Judge
can control these matters. However, all communications made in connection
with the Program are absolutely confidential and cannot be used at trial,
except as provided in the General Order and Federal Rule of Evidence 408.

Set out below are some of the major ADR options that are available
through this Program. This list does not preclude the development of some
other procedures by the parties, in consultation with the Administrator.

1iati

Mediation is a process in which a neutral third party assists the
parties in developing and exploring their underlying interests (in addition
to their legal positions), promotes the development of options and assists
the parties toward settling the case through negotiations.

The mediator is an lawyer, certified by the Court in accordance with
this order, who possesses the unique skills required to facilitate the
mediation process including the ability to help the parties develop
alternatives, analyze issues, question perceptions, use 1logic, conduct
private caucuses, stimulate negotiations between opposing sides and keep
order.

The mediation process does not normally contemplate presentations by
witnesses. The mediator does not review or rule upon questions of fact or
law, or render any final decision in the case.

Non-Binding Arbitration

Non-binding Arbitration is a procedure in which the parties choose a
neutral person to hear their dispute and render a decision. An arbitration
is typically less formal than a trial, is usually shorter, and is conducted
in a neutral setting. An arbitrator may be selected by the parties on the
basis of his or her expertise, or on the basis of the mutual respect of the
parties for the arbitrator. The decision can become final and a judgment of
the Court after 30 days unless a party does not agree to the decision. 1In
that event, the case proceeds as scheduled to trial.
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Earlv Neutral Evaluatjon (ENE)

Early neutral evaluation is a process in which parties obtain from an
experienced neutral (an Evaluator) a non-binding, reasoned evaluation of
their case on its merits. After essential information and position
statements are exchanged, the Evaluator convenes a session which typically
lasts about two hours. At the meeting, each side briefly presents the
factual and legal basis of its position. The Evaluator may ask questions and
help the parties identify the parties’ underlying interests, the main issues
in dispute as well as areas of agreement. He or she may also help the
parties explore options for settlement. If settlement does not occur, the
Evaluator then offers his or her opinion as to the settlement value of the
case, including the likelihood of liability and the likely range of damages.
With the benefit of this assessment, the parties are again encouraged to
discuss settlement, with or without the Evaluator’s assistance. They may
also explore ways of narrowing the issues, exchanging information abou+ the
case or otherwise preparing efficiently for trial.

The Evaluator has no power to impose a settlement or to dictate any
agreement regarding the pretrial management of the case.

Magistrate Settlement Conference

The purpose of the settlement conference is to permit an informal
discussion between the lawyers, parties and the magistrate of every aspect of
the lawsuit, thus permitting the magistrate privately to express his or her
views concerning the  actual dollar settlement value or other reasonable
disposition of this case.

The settlement conference statement (oral) of each party shall be
presented to the magistrate, setting forth the positions of the parties
concerning factual issues, issues of law, damage or relief requested.
Pertinent evidence to be offered at trial, documents or otherwise, should be
brought to the settlement conference for presentation to the magistrate if
thought particularly relevant.

The magistrate may with the agreement of the parties converse with the
any or all sides of the dispute outside the hearing of the other.

The failure to attend a settlement conference or the refusal to
cooperate fully may result in the imposition of sanctions by the magistrate.
The magistrate may. issue such other and additional requirements of the
parties or persons having an interest in the outcome as he or she shall deem
proper in order to expedite the amicable resolution of the case. The
magistrate shall not discuss the merits of the case with the assigned Judge
but may discuss the status of motions and other procedural matters with him

or her.
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Qther Alternative Dispute Rescolution Mechanisms

The Administrator and the parties may decide that some other form of
alternative dispute resolution might be useful. Such other forms could
include mini-trials, summary jury trials, binding arbitration or some other
form of ADR developed by the parties in consultation with the Administrator.

Remember, the purpose of this Program is to help parties save time and
money. It will succeed only if lawyers and parties make a good faith effort
to comply with the spirit of the Program. If you have questions or concerns
about the program, please have your lawyer contact:

Project Administrator -
(816)
U.S. Courthouse

Room

Kansas City, Missourl 64106
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