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. THE CIVIL JUSTICE REFORM ACT AND THE ACTIVITIES OF THE
ADVISORY GROUP

The Civil Justice Reform Act of 1990, 28 U.S.C. §§ 471-82, requires each
of the ninety-four federal district courts to develop a "civil justice expense and
delay reduction plan" appropriate for that district. See id. § 471. The plan is:

to facilitate deliberate adjudications of civil cases on the
merits, monitor discovery, improve litigation
management, and ensure just, speedy, and inexpensive
resolutions of civil disputes.

The Act requires that the plan be developed in consultation with an advisory
group appointed by the chief judge of the district court. The advisory group is to
submit a report to the district court in which the group recommends a plan and
sets forth its findings concerning expense and delay.

The Act establishes ten pilot districts whose plans must include the six
principles and guidelines set forth at 28 U.S.C. § 473(a). See 28 U.S.C. § 471
note. It also provides for various demonstration districts that are required to
implement specific programs, such as alternative dispute resolution. Id.

Districts implementing their plans no later than December 31, 1991, become
"early implementation districts" that are eligible to apply for additional resources
to implement their plans. Other districts are required to implement a plan by
December 1, 1993. Id.

The District of Minnesota elected not to become a pilot, demonstration, or
early implementation district. Unlike the pilot or demonstration districts, it is not
obliged to adopt any particular technique of litigation management, although the



Act does require that the Court and Advisory Group consider a variety of
techniques. See 28 U.S.C. § 473. )

In February and March 1991, then-Chief Judge Donald D. Alsop appointed
the Advisory Group for the District of Minnesota. The Group had its organizational
meeting on May 3, 1991. Jeffrey Keyes, Chair of the Advisory Group, appointed
subcommittees on controlling costs, alternative dispute resolution, and case
management and delay.

The Advisory Group members and the Reporter are:

ATTORNEY MEMBERS'

Jeffrey J. Keyes, Chair

Magistrate Judge Raymond L. Erickson®
Donald M. Lewis

Deborah J. Palmer

John R. Tunheim, Chair of the Subcommittee
on Case Management and Delay

Theodore J. Collins
Margaret H. Chutich
Lawrence C. Brown

Craig D. Dviney, Chair of the Subcommittee
on Controlling Costs

'Appendix A contains the addresses and telephone numbers of the members of the
Advisory Group and the Reporter.

2At the time of his appointment, Magistrate Judge Erickson was in private practice.
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LITIGANT REPRESENTATIVE MEMBER

Emily Anne Staples
Charlton Dietz

Michael J. O’Rourke, Chair of the Subcommittee
on Alternative Dispute Resolution

UNITED STATES ATTORNEY OR DESIGNEE
Designee: Mary E. Carlson
EX OFFICIO MEMBERS

The Honorable Donald D. Alsop
The Honorable Harry H. MacLaughlin
The Honorable J. Earl Cudd
Francis E. Dosal

REPORTER

Professor Roger C. Park

CONSULTANTS

Professor Steve Penrod
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The Advisory Group is particularly grateful for the outstanding contribution
to its efforts made by its Reporter, Professor Roger Park of the University of
Minnesota Law School, and its Consultants, Professor Steven Penrod, a member
of the faculty of the University of Minnesota Law School, and Barbara Berens, law
clerk to United States District Judge David S. Doty. Professor Park, the
Fredrikson & Byron Professor of Law at the University of Minnesota, contributed
expert analytical and research skills to the development of this report. Professor
Penrod, a social psychologist and leading expert in the utilization of social
science techniques and the study of legal systems, developed and executed
surveys which were of great benefit to the Group’s work, and which should make
a significant contribution to the study of litigation cost, delay, and reform. Ms.
Berens provided the skilled editorial and drafting efforts that were necessary to
produce this report.

One of the Advisory Group’s principal activities was designing and
administering the surveys of attorneys and litigants. The survey questions
originated in the subcommittees and were approved by the Advisory Group as a
whole. The attorney survey, attached as Appendix B, was administered to
attorneys who represented clients in 534 civil cases that most recently closed on
or before June 9, 1992.2 Questionnaires were sent to 954 attorneys, and the total
response rate was 65.12%

The litigant survey, attached as Appendix C, was administered to 176
litigants whose cases were chosen at random from a subset of the 534 cases
used for the attorney questionnaire. The subset was comprised of labor, real

*Twenty cases were excluded because they were brought by prisoners seeking to
vacate their sentences.



property, civil rights, contract, and tort cases. The Advisory Group did not ask
attorneys to locate or to transmit surveys to their clients. The litigant survey had
a return rate of 30.26%

Early in its history, the Advisory Group decided to interview the judges and
magistrate judges of the District of Minnesota. It conducted a series of interviews,
averaging about two hours in length, with all the magistrate judges and all but
one of the judges. The interviews were attended by the Chair or Reporter, and
two or three other Group members. The Reporter or a Group member prepared
a report on each interview and circulated it to Group members who were not
present. In addition, members of the Advisory Group spent a day at the
Minneapolis courthouse interviewing deputy clerks.

On December 3-4, 1992, the Advisory Group held discussions with groups
of six to ten practitioners who were chosen based on the Group’s personal
knowledge of the practitioners’ substantial activity in federal court. The Group
also sought to ensure that the practitioners included lawyers from the plaintiffs’
and defense bars, from the metropolitan area and the "outstate" area, and from
large and small firms. In addition, the group included lawyers who represent both
governmental and private, corporate and individual, and poor and affluent clients.
See Appendix | (listing practitioners interviewed).

The Federal Judicial Center ("FJC") has provided guidance and information
to the Advisory Group. Jeffrey Keyes attended the FJC Seminar for Civil Justice
Reform Act Advisory Group Chairs in Naples, Florida on May 15-16, 1991. On
April 6-7, 1992, Mr. Keyes, Reporter Roger Park, and Magistrate Judge Erickson



attended a second FJC Seminar in St. Louis, Missouri. In addition, the Group has
received periodic statistical reports and other information from the FJC.

In formulating its recommendations, the Group has also had the benefit of
plans developed by other districts, as well the Judicial Conference’s Model Plan
for the reduction of expense and delay in civil cases, dated October 30, 1992.*

IIl. PROFILE OF THE DISTRICT OF MINNESOTA AND THE DISTRICT
COURT

A. Demographics of the District of Minnesota

The District of Minnesota encompasses the entire State of Minnesota.
According to the 1990 census, Minnesota had a population of 4,375,099, of which
seventy-two percent is urban and twenty-eight percent rural.® Over fifty-five
percent of the population, 2,264,124 people, reside in the Minneapolis-St. Paul
metropolitan area, which constitutes the sixteenth largest metropolitan area in the
United States.

“The Model Plan was prepared in accordance with the Act’s requirements. See 28
U.S.C. § 477. It contains a variety of provisions developed in response to the Act, and
thus provides numerous alternatives so that plans may be tailored to the needs of
individual districts.

*The statistics in this section are taken from Minnesota Guidebook to State Agency
Services 1992-1995, at 597-635 (Robin PanlLener ed., 7th ed. 1992), and Business Dev.
& Analysis Div., Minnesota Dep't of Trade & Economic Dev., Compare Minnesota: An
Economic & Statistical Fact Book (1992-93).
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The Twin Cities’ metropolitan area is 147 miles from Duluth (which has a
population of 85,493); 64 miles from St. Cloud (with a population of 48,812); 83
miles from Rochester (with a population of 70,745); and 237 miles from Fargo-
Moorhead (Fargo has a population of 74,111; Moorhead’s population is 32,295).

Minnesota’s economy is comprised of a diverse industrial sector and a
plentiful base of natural resources, including timber and iron ore. Agriculture
occupies over half of the state’s total area and plays an important role in
Minnesota’s economy: in 1989, Minnesota ranked sixth nationally in farm cash
receipts, sixth in crops, and seventh in livestock. In the 1992 fiscal year,
Minnesota ranked seventh among all states in the foreign export of farm products.

Mining is a $950 million dollar business. Minnesota supplies about three-
quarters of the iron ore mined in the United States. Minnesota mines also
produce manganiferous ore, sand, gravel, and building stones.

Manufacturing is the state’s major economic sector, the largest component
of which is the industrial machinery industry. Minnesota has more than four times
the national share of employment in the computer industry. It is also a leader in
the design and manufacture of scientific instruments, and medical technology.
Reflecting its leadership in such areas, Minnesota ranks fifth nationally in the
number of patents issued per capita.

Food products processing is the second largest manufacturing industry,
and printing and publishing is the third largest manufacturing industry. Finance,
insurance, and real estate also comprise a large portion of Minnesota’'s gross
state product.



Eighteen Fortune 500 industrial firms are headquartered in Minnesota, all
but one of which are based in the Minneapolis-St. Paul metropolitan area. In
addition, fifteen Fortune 500 service companies are headquartered in the state.
Minnesota ranks fifth in the number of Fortune 500 firms headquartered in the
state per capita, and tenth in the total number of such firms.

Minnesota has four Great Lakes ports: Duluth-Superior, Two Harbors, Silver
Bay, and Taconite Harbor. In terms of tonnage, Duluth-Superior is the world’s
largest deep-draft freshwater port, the nation’s thirteenth largest port, and the
largest United States’ port on the Great Lakes.

As a result of the state’s diverse economic activity, the District of
Minnesota’s civil docket is comprised of complex commercial and corporate
litigation, with five times more antitrust cases in 1992 than the national average
and almost twice as many copyright, patent and trademark cases. See Appendix
H. In addition, cases invoiving banks and banking, ERISA®, and RICO’ have
increased significantly over the last decade. See Appendix D, Table 1.

*The Employee Retirement Income Security Act, 29 U.S.C. §§ 1001-1461.
"The Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1961-68.
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B. The Structure of the District of Minnesota
1. Atticle lll Judges

The District has seven authorized judgeships. At the presenttime, there are
five active judges: Chief Judge Diana E. Murphy, Judge Paul A. Magnuson,
Judge James M. Rosenbaum, Judge David S. Doty, and Judge Richard H. Kyle.®

In addition, three senior judges currently preside over cases at the district
level: Senior Judge Donald D. Alsop, Senior Judge Robert G. Renner, and Senior
Judge Harry H. MacLaughlin.® Senior Judge Earl R. Larson draws no district
court cases, but occasionally sits with the Eighth Circuit Court of Appeals.

2. Magistrate Judges

The District has five magistrate judges, who are presently assigned as

follows:'°

®For the ten-year period SY82-91 (the statistical years ending June 30, 1982 through
June 30, 1991), there were 38.8 vacant judgeship months: 4.5 in SY82, 11.6 in SY85,
12.5in SY86, and 10.2 in SY87. See Appendix E, at 3-4. From the period SY88 to SY91,
the Court was fully staffed with Article lll judges. See id. at 2. Since the end of that
period, three active judges have retired, and in SY92, there were 4.5 vacant judgeship
months. Id. The court currently has two vacancies.

°0On September 15, 1992, Senior Judge Maclaughlin began drawing an eighty
percent civil caseload and no new criminal cases. As of April 1, 1993, Senior Judge
Alsop began drawing a sixty percent civil and criminal caseload. At the present time,
Senior Judge Renner is drawing no new civil or criminal cases.

“These assignments will likely change when the two vacant judgeships are filled. At
the time of this report, the names of two candidates had been submitted to President
Clinton, but he had not yet nominated any candidates for the District of Minnesota.
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Chief Magistrate Judge J. Earl Cudd: chief magistrate judge;
general criminal

assignments
Magistrate Judge Floyd E. Boline: Judges Doty and Kyle
Magistrate Judge Franklin L. Noel: Judges Rosenbaum, Alsop,
and MacLaughlin
Magistrate Judge Jonathan G. Lebedoff: Judges Murphy and Magnuson
Magistrate Judge Raymond L. Erickson: All Fifth Division work (in

Duluth); in the Twin Cities one
week each month for
settlement conferences

3. Divisions in the District of Minnesota

The District has six divisions, see 28 U.S.C. § 103. The Clerk of Court
maintains offices in three of those divisions: the Third Division, located in St.
Paul; the Fourth Division, located in Minneapolis; and the Fifth Division, located
in Duluth.

The Court has exercised its pretermission authority to effectively eliminate
trials and hearings from all divisions except those located in Minneapolis, St. Paul,
and Duluth. See D. Minn. LR 83.11 & advisory committee’s note. District judges
maintain chambers in either Minneapolis or St. Paul. Cases from the First,
Second, Third, Fourth, and Sixth Division are assigned to either the Third or
Fourth Division based on the location of the chambers of the judge to whom the
case is assigned. Cases from the Fifth Division are assigned to that division
regardless of the location of the judge’s chambers. Id. LR 83.11(a).
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M. ASSESSMENT OF CURRENT CONDITIONS

A. introduction

The Civil Justice Reform Act requires that the Advisory Group "determine
the condition of the civil and criminal dockets" and identify trends in case filings
and in demands on court resources. See 28 U.S.C. §§ 472(c)(1)(A)-(B).

The Advisory Group prepared such an analysis using statistical data
provided by the Federal Judicial Center, the Administrative Office of the United
States Courts, and the Clerk of Court for the District of Minnesota. For
comparison purposes, the Group examined the most recent ten-year period for
which data was available. In most instances, the Group used data for the period
SY83-92 (the statistical years ending June 30, 1983 through June 30, 1992)."
When data for SY92 was unavailable, the Advisory Group substituted the period
SY82-91. In a few select categories, data was available only for the most recent
six-year period, in which case the Group used the statistics for the shorter period

of time.

B. Civil Docket Trends

Several possible measures are available to analyze the changes in the civil
docket for the District of Minnesota. One measure is the number of civil trials

"In some of the tables, the statistical year SY92 was changed from the twelve month
period ending June 30, to the twelve month period ending September 30. Where
possible, the Group used statistics for SY92 ending as of June 30, to correspond with the
twelve month period that was used for earlier statistical years.
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over the ten-year period. The most common measure is simply the number of
civil filings over the ten-year period. A third measure uses weighted filing data,
which involves a system of case weights based on an assessment of the judicial
time devoted to various types of cases. Use of each of these three measures
demonstrates that over the past ten years, the civil docket has remained relatively
stable, with the overall caseload declining slightly and the number of weighted
filings increasing slightly.

The first measure of the Court’s civil workload, the number of civil trials,
shows a decrease in the civil docket. Data is available on the number of trials
over the past six years and indicates a decline in civil trials from 127 trials in SY86
to 98 trials in SY91. See Appendix D, at 20. However, as discussed below, the
complexity of the District’s civil cases is increasing.

Civil filings in the District of Minnesota have also declined in the ten-year
period SY83-92. The raw numbers indicate that total filings in civil cases dropped
from 3,615 in SY83 to 2,084 in SY92. See Appendix D, Table 1.

Although the foregoing measures suggest a declining civil caseload, the
Advisory Group believes that the raw numbers exaggerate the decrease in the
Court’s civil caseload. For example, much of the drop in total civil filings can be
attributed to a sharp decline in student loan and veteran’s cases (from 1,705 to
150 cases) and social security cases (from 203 to 91 cases). These types of
cases do not impose as heavy a burden on court resources as do cases in other
categories, such as antitrust, securities, and copyright, patent, and trademark. In
addition, a consistent theme in the interviews conducted by the Advisory Group

12



was that civil cases are growing increasingly complex with a commensurate

increased burden on the Court.

Weighted filing data is designed to reflect more accurately the burden that
particular types of case filings place upon the Court. The weighted filing data for
civil cases confirms the conclusion that the Court's civil docket is becoming
increasingly complex because the total number of weighted civil filings has
increased despite the decrease in the raw number of civil filings. As set forth
above, the total number of civil cases filed has dropped from 3,615 in SY83 to
2,084 in SY92, a decrease of 1,531 cases. See Appendix D, Table 1.'* Total
weighted civil filings, however, have increased 165 cases, from 2,754 in SY83 to
2,919 in SY92." See Appendix E, at 2, 4. The data therefore confirms that
District’s civil caseload is becomingly increasingly complex, and that the average
civil case in SY92 imposed a much greater burden on the system than the
average civil case in SY83.

A review of the trends in particular types of civil cases confirms that the
most significant increases have occurred in cases usually described as complex.
Comparison of the beginning and end of the period SY83-92 shows that dramatic
increases have occurred in banks and banking cases (from 2 to 22 cases), ERISA
cases (from 81 to 179 cases), and RICO cases (from 0 to 16 cases). Asbestos

|n this table, SY92 ended as of June 30.

*The weighted filings per judge have declined from 459 weighted filings per judgeship
in SY83 to 417 weighted filings per judgeship in SY92. See Appendix E, at 2, 4. The
figures in the text were calculated by multiplying the weighted filings per judgeship by the
number of total authorized judgeships, which was six in SY83 and seven in SY92. For
purposes of these figures, however, SY32 was changed from the twelve month period
ending June 30 to the twelve month period ending September 30. See id. at 2.
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cases have increased from 0 to 6, with a high of 49 in SY90. See Appendix D,
Table 1. Several important categories, such as civil rights, contract, and personal
injury, have remained at roughly the same levels at the beginning and end of the
ten-year period. See id. The Advisory Group believes that the increase in the
amount in controversy requirement to $50,000 for diversity cases likely means that
the contract and personal injury cases on the docket have become more
complicated.

In contrast, the steepest declines over the past decade have occurred in
categories of cases generally described as less complex. Social security cases
have dropped from 203 to 91, and student loan and veteran’s cases have
decreased from 1,705 to 150. See id. Social security cases are handled primarily
by magistrate judges and law clerks with very minimal judge involvement.
Similarly, student loan cases add a significant number of cases to the civil docket,
but have little impact on the judge’s time. In addition, a decade ago, the Court
had a substantial number of individual sex discrimination cases against the
University of Minnesota. Those cases, which were brought pursuant to the
Rajender consent decree, did not require substantial judge involvement but added
significantly to the number of cases on the docket.

Changes in the overall complexity of the cases before the Court are difficult
to measure from a statistical standpoint. The Advisory Group recommends that
the Court keep more detailed records that would better measure the complexity
of cases, for example, by keeping track of the number of dispositive motions
made per case, the number of cases involving multiple parties or claims, or the
number of trial days or hours of trial required by individual cases and various
categories of cases.
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Although most statistical measures demonstrate a decrease in the civil
workload in the District of Minnesota over the past decade, the Advisory Group
concludes that the increasing complexity of the civil cases has Vprovided a
counterweight that has resulted in a relatively stable civil docket.

C. Criminal Docket Trends

In contrast, criminal case filings have increased over the ten-year period,
rising from 234 criminal felony filings in SY83 to 266 in SY92."* See Appendix
E, at 2, 4. Like the civil case data, case filings alone may not be the best
measure of trends in the criminal docket.

The Federal Judicial Center considers the number of criminal defendants
to be a more accurate measure of a district’s criminal workload. The number of
defendants in the District of Minnesota rose from 351 defendants in SY83 to 412
defendants in SY92, with a high of 531 defendants in SY91. See Appendix D, at
21. By this measure, the criminal docket has also increased in the ten-year
period.

Nationally, multiple-defendant cases require nearly twice the amount of
judge time per defendant than single-defendant cases. See Appendix F.'° The

“These figures include both filed and transferred cases, and are calculated by
multiplying the number of criminal felony filings per judgeship by the number of
authorized judgeships. The statistical year SY83 ended as of June 30, while the statistical
year SY92 ended as of September 30.

SMultiple-defendant cases require 347 minutes of judge time per defendant, while
single-defendant cases require only 178 minutes per defendant. Cases involving the
dominant type of drug offense, cocaine distribution, show a similar pattern: "the average

(continued...)
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District has shown an increase in the number of muitiple-defendant cases, with
the average number of defendants rising from 1.5 defendants per felony case in
SY86 to 1.7 in SY91. See Appendix E, at 3. These figures are slightly greater
than the national average, which rose from 1.4 in SY86 to 1.6 in SY91. See id.
at7.

According to national data, the Sentencing Guidelines, which went into
effect on November 1, 1987, have also increased the time that judges must
expend on criminal cases. Cases under the Guidelines have resulted in a twenty
percent increase in total judge time per defendant, and a s_ixty-one percent
increase in judge time per defendant for sentencing matters. See Appendix F.'®

The number of criminal trials in the District over the past six years similarly
supports the conclusion of increased activity in the criminal docket, rising from 52
trials in SY86 to 96 trials in SY91. See Appendix D, at 20. This conclusion is
further supported by a comparison of the number of criminal and civil trials. In
SY86, there were 52 criminal and 127 civil trials. Criminal trials thus represented
29.1% of the total number of trials in the District. Id. In SY91, there were 96
criminal trials and 98 civil trials, and criminal trials constituted 49.5% of the
District’s trial docket.

13(...continued)
is 447 minutes per defendant in multi-defendant cases, and 232 minutes per defendant
in single-defendant cases." See Exhibit F. The difference in judge time required may
reflect the increased legal and factual cornplexity of cases involving multiple defendants.

*For guidelines cases, the average judge time used overall is 285 minutes per
defendant; for pre-guidelines cases, that figure is 238 minutes per defendant. |d. The
judge time for sentencing matters is 66 minutes per defendant for guidelines cases, and
41 minutes for pre-guidelines cases. Id.
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The number of cases filed involving drug offenses has sharply increased
in the past ten years. In SY82, 19 cases involving drug offenses were filed in the
District. See Appendix E, at 5. In SY91, 106 drug cases were filed, an
increase of more than 500%. Id. at 3. The percentage of criminal cases involving
drug offenses has also increased significantly. In SY82, drug cases constituted
8.44% of all criminal cases filed in the District (19 out of a total of 225 cases'®).
Id. at 5. In SY91, drug cases accounted for 34.6% of all criminal cases filed (106
out of 306 cases). Id. at 3.

The number of drug defendants, however, has increased only slightly. In
SY83, drug defendants represented 35.9% of all criminal defendants in the District
(126 out of a total of 351 defendants); in SY92, drug defendants accounted for
38.3% of all criminal defendants (158 out of a total of 412 defendants). See
Appendix D, at 21. In recent years, the trial time for drug cases has declined: in
1988, 48.2% of the criminal trial time involved controlled substance cases; in
1989, 41.2%; and in 1990, 33.4%.'"° See Appendix G, at 2-4.

The District has also had a number of criminal trials of extraordinary length,
thus creating significant delays in the particular judge’s civil docket. For example,
in 1990, United States v. Endotronics, a fraud case, required 425 hours of trial

"The total number of drug offenses is reached by adding the figures from Category
F, which includes marijuana and controlled substance offenses, and Category G, which
represents narcotics offenses. See id. at 1.

®Unlike the figures for the total number of criminal felony cases filed, the figures for
the number of filings by nature of offense represent only the actual number of cases filed
in the District, and do not include criminal felony transfers. See supra note 14. Statistics
for classifying transferred criminal cases by offense were unavailable.

“This decline may reflect the extraordinary impact of the criminal cases discussed in
the next paragraph, none of which involved drug offenses.
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time, and United States v. Ferris Alexander required 213.5 hours. See id. at 4.

The Midwest Federal criminal trials required more than five months of trial time.
Finally, the loss of Senior Judge Edward J. Devitt, who handied a significant
number of criminal cases, will further impact the docket.®

The Advisory Group expects that the criminal workload in the District of

Minnesota will continue to increase as the impact of new federal criminal laws is
felt throughout the federal judicial system.

D. Condition of the Docket

The most obvious measure of the condition of the Court’s docket, the
number of pending cases, has decreased slightly over the past decade. In SY83,
there were 2,582 pending civil and criminal cases. See Appendix E, at 4. In
SY92, the number of pending cases had decreased to 2,344. |d. at 2. This
decrease demonstrates that the Court has generally kept its backlog under
control. During this period, the Court was usually fully staffed with judges. See
supra note 8. Any prolonged vacancies would likely have a dramatic impact on
the backlog.

®For example, in 1988, Senior Judge Devitt presided over twelve of the seventy
criminal trials in the District; in 1989, he presided over fifteen of the sixty-seven criminal
trials in the District; and in 1990, he conducted seventeen criminal trials out of a total of
sixty-one such trials. See Appendix G, at 2-4.
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Despite the decrease in pending cases, the median time from filing to
disposition in civil cases has tripled in the past decade. In SY83, the median time
from filing to disposition was three months; in SY92 it was ten months, dropping
from a high of twelve months in SY87. Id. at 2, 4. For cases that went to trial, the
median time from the answer, or other initial response, to the date of trial
increased from thirteen months in SY83 to twenty-five months in SY92. |d.

A March 1993 review of the civil docket sheets for the last five civil trials of
six of the district judges (Chief Judge Murphy, Judge Magnuson, Judge
Rosenbaum, Judge Doty, Judge Kyle, and Senior Judge Alsop), demonstrates a
significant delay between the first date on which a case is ready for trial and the
actual date of trial. Excluding seven cases that were transferred from one judge
to another, the average delay in the remaining twenty-three cases was over twelve
months.

Such data, however, does not necessarily demonstrate that the District of
Minnesota is slowing down its handling of civil cases. The median time for
terminated cases may be affected by factors other than the speed of the court.
For example, if a significant number of pending old cases are terminated in one
year, the median time from filing to disposition may sharply increase even though
the court is actually gaining ground and reducing its caseload. Similarly, a court
that experiences a sharp increase in new filings and is falling behind may
nevertheless show an initial drop in the time from filing to disposition because the
higher ratio of young cases to old cases may decrease the median age at
termination. See John E. Shapard, How Caseload Statistics Deceive 1-2 (Federal
Judicial Center, Aug. 9, 1991).
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Shapard suggests that a more accurate measure of whether a court is
staying abreast 'is to track the ratio of pending cases to annual case
terminations." Id. at 3. If this ratio remains constant, the court is keeping current;
if it decreases, the court is reducing its backlog; and if the ratio increases, the
court is falling behind.?'

In the District of Minnesota, a review of the ratio of pending to terminated
cases suggests an unfavorable trend: the Court is disposing of cases more
slowly than in previous years.

'In addition to indicating whether a court is staying abreast:

The ratio of pending cases to annual case terminations is a
good estimate of the true average duration (or Ilife
expectancy) of a court’s cases (the ratio gives average case
duration in years; if multiplied by 12 the result is average case
duration in months).

Id. at 3 (emphasis in original).

20



The following chart shows the ratio calculated for each year from SY83 to

SY92.
RATIO OF PENDING

STATISTICAL PENDING TERMINATED TO TERMINATED

YEAR CASES CASES CASES 2
SY83 2,582 3,678 0.70
SY84 2,878 3,233 0.89
SY85 2,581 4,615 0.56
SY86 2,615 3,261 0.80
SYs7 2,238 2,876 0.78
SY8s 2,243 2,466 0.91
SY89 2,249 2,541 0.89
SY90 2,141 2,475 0.87
SY91 2,107 2,206 0.96
SY92 2,344 2,327 1.01

See Appendix E, at 2-4.

Although the foregoing chart indicates that the District of Minnesota is
disposing of cases more slowly than in the past, its ratios are generally much
lower than the national average of such ratios in the federal court system. For
example, in SY91 the national average was 1.14. See id. at 7. For the same year,
the ratio in the District of Minnesota was 0.96. Similarly, in SYS0 the national
average was 1.12, while the ratio in this District was 0.87. This comparison

®The ratio represents the total number of pending cases, civil and criminal, divided
by the total number of terminated cases. For example, the ratio of 0.70 for SY 83 results
from dividing 2,582 pending cases by 3,678 terminated cases.
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supports the conclusion that the District generally disposes of cases more quickly
than the average district.?®

Another measure of a court’s docket condition is the percentage of civil
cases that are more than three years old. The data indicates a gradual rise in the
percentage of such cases in Minnesota, from 3.3% in SY83 to 4.4% in SY92. See
id. at 2, 4. In SY92, the national percentage of such cases, 7.7%, was much
higher. Id. at 6. In fact, the District of Minnesota has had a lower percentage of
three-year-old cases than the national average for every year in the ten-year
period SY83-92.

Judges and attorneys interviewed by the Advisory Group uniformly agreed
that the federal court in Minnesota functions well and its docket has not reached
a crisis stage. The amount of delay was regarded as reasonably tolerable.
Participants also noted that they had not experienced some of the litigation
shortcuts, such as the resolution of important motions without oral argument,
employed by many other district courts.

Survey results were consistent with the interviews. Respondents concluded
that neither the preference for criminal cases nor the condition of the civil
calendar had unduly delayed their cases. In addition, they did not agree with the
statement that "the failure of the court to engage in effective and ongoing pretrial
management of the case caused undue delay."

#In SY92, the District’s ratio of 1.01 was slightly higher than the national average of
1.00. Id. at 2, 6.
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E. Conclusion

The Advisory Group concludes that the problems with delay that have
plagued other districts in large metropolitan areas are generally not present in the
District of Minnesota. Over the past decade, the civil docket has remained
relatively stable despite the increasing complexity of civil cases and the increase
in the Court’s criminal docket. On the whole, the situation in Minnesota compares
favorably with the rest of the nation. However, there are warning signs that the
situation may worsen, and several measures of delay suggest a trend toward
slower disposition of cases in the District. In view of the depth of national
concern about the delay in civil cases, the Advisory Group believes that new
techniques to protect against increased delay are both appropriate and timely.

IV. CAUSES OF COST AND DELAY
A. Introduction
Under the Civil Justice Reform Act, the Advisory Group is also required to:

identify the principal causes of cost and delay in civil litigation,
giving consideration to such potential causes as court
procedures and the ways in which litigants and their attorneys
approach and conduct litigation.

28 U.S.C. § 472(c)(1)(C).

In the previous section, the Advisory Group concluded that litigants in the
District of Minnesota are not confronted with excessive delay in the resolution of
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their cases. Nevertheless, certain statistical indicia reveal that the time required
to resolve civil cases is increasing in the District. Information concerning the
amount of time required to litigate cases in the District is a matter of public record;
however, the amount of money spent by private litigants is not. In order to
determine whether excessive cost was perceived to be a problem in the District,
the Group included cost-related questions in its surveys to attorneys and litigants,
and inquired about excessive costs in its interviews of judges, magistrate judges,
and practitioners.

The results of the Advisory Group's investigation of excessive costs in the
District closely parallels the results of its investigation into delay. Litigants,
counsel, and judicial officers all identified areas in which costs were perceived to
be higher than necessary. Areas mentioned include personal attendance of
counsel at hearings that could be heard by telephone, more depositions than
necessary, acrimony between counsel, and counsel’s unnecessary focus on
issues that were relatively unimportant. The prevailing view of counsel, however,
was that litigants did not incur excessive costs resulting from litigation in the
District.

Although the Advisory Group’s investigation did not reveal a crisis of
excessive cost or delay in the District, that is not to say that civil cases are being
resolved as quickly and cheaply as is theoretically possible. This section of the
report will therefore describe the systems currently used in the District for
minimizing cost and delay, and analyze limitations on their effectiveness.
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B. Delay

Although the Local Rules for the District of Minnesota provide broad
discretion to judges and magistrate judges in the management of cases from filing
to trial,®* the approaches currently used are fairly uniform. Most judges review
complaints in cases assigned to them shortly after filing to identify those cases
that present obvious questions about subject matter jurisdiction or that, because
of their size or complexity, require the judge’s earlier or greater involvement in
managing pretrial activities.

Other than this informal system, and the procedure for managing social
security cases set forth in Local Rule 7.2, the District uses no formal system for
differential case management based on a review of the initial filing. Instead,
differentiation among cases occurs during initial Rule 16 conferences.

The initial Rule 16 conference is generally held within three to six months
after a complaint is filed. The judges differ somewhat in their approach to the
conferences: at least two judges routinely conduct the conferences themselves,
while the other judges typically rely on magistrate judges to conduct the
conferences. The results, however, are the same in either case. The parties
submit brief informational statements summarizing their claims and defenses, and
indicating the need for amendments to the pleadings, joinder of parties, and the
time necessary for discovery and trial. The judicial officer establishes deadlines

*For example, Local Rule 16.1 provides that:

Each judge and magistrate [judge] may prescribe such pretrial
procedures, consistent with the Federal Rules of Civil Procedure and
with these rules, as the judge or magistrate [judge] may determine
appropriate.
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for the joinder of parties, amendments to the pleadings, completion of discovery,
designation of experts, dispositive and nondispositive motions, and trial-ready
status. Both by tradition and local rule, the resulting deadlines are strictly
adhered to. See D. Minn. LR16.3. Even if requested by stipulation, deadlines
may be continued only if a party makes a written motion and demonstrates
extreme good cause. Id.

All nondispositive motions, including discovery motions, are heard and
decided by the magistrate judge on fourteen days’ notice, while the judge hears
all dispositive motions on twenty-eight days’ notice. Counsel can usually obtain
a hearing date for nondispositive motions within thirty days of requesting a date;
hearing dates for dispositive motions are usually available within thirty to sixty
days of request. At the present time, the judges and magistrate judges hear oral
argument on virtually all nondispositive and dispositive motions.

In addition to their control over civil pretrial matters, the magistrate judges
in the District are vested with broad powers and duties pursuant to 28 U.S.C. §
636(a) and Local Rule 72.1. Among other things, the magistrate judges are
empowered to try and sentence persons accused of minor offenses under 18
U.S.C. § 3401, hear and submit proposed findings and recommendations on
applications for post-trial relief and prisoner petitions, conduct arraignments, hear
probation revocation petitions, and issue the necessary subpoenas, writs, and
attachment orders. The extensive use of the magistrate judges to perform these
and other duties substantially contributes to the District's ability to efficiently
control its criminal and civil dockets.
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Under Local Rule 72.1(g), magistrate judges may also conduct civil trials
upon the consent of all parties. The magistrate judges are qualified to preside
over most, if not all, civil trials,® and can usually provide earlier and firmer trial
dates than the Article Il judges. Parties currently make moderate use of consent
trials: in 1992, magistrate judges conducted eighteen civil trials.

Finally, Local Rule 72.1(c) permits magistrate judges to hear and issue
proposed findings on dispositive motions, and applications for temporary
restraining orders and preliminary injunctions. Most of the judges do not refer
such matters to the magistrate judges, but rather hear and decide such motions
themselves. Moreover, although such additional matters may be referred to the
magistrate judges, to do so would necessarily impact their ability to expeditiously
discharge the extensive and important duties that are already routinely assigned
to them.

Local Rule 39.1 sets forth a procedure by which civil cases are to be
scheduled for trial before the Article lll judges, and most judges employ this
mechanism for calling cases for trial. Under the Rule, at some point after a case
is ready for trial, it is placed on a trial calendar that lists ten to twenty cases.
Cases on the calendar are generally called to trial in the order listed, as preceding
cases on the calendar are disposed of and the judge’s criminal docket permits.
At least ten days before the first case is called for trial, parties in all cases on the
calendar must submit all of their significant pretrial documents, including exhibit

®*The District has the benefit of five highly qualified magistrate judges. The number
of exceptional candidates who applied for the last vacancy is one indication of the
perceived prestige of that position. The Advisory Group urges the Court to continue its
tradition of appointing such highly qualified magistrate judges in the future.
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and witness lists, jury instructions, special verdict forms, proposed voir dire
questions, and designations of proposed deposition offerings.

At least one judge departs from this procedure, and convenes a final Rule
16 conference shortly after ready-for-trial status is achieved, at which time
deadlines for submission of pretrial documents are set and after which the case
may be called for trial at any time.

The Advisory Group believes that for most types of cases, the foregoing
procedures efficiently move civil cases through discovery and trial. The results
of the interviews and surveys conducted by the Advisory Group support this
conclusion. By sending each case through the court system via a judicially
supervised Rule 16 conference, case management may be specifically tailored to
the needs of individual cases. Relatively simple cases requiring little discovery
may be given shorter discovery deadlines and a relatively quick ready-for-trial
status, while the system can also accommodate more complex cases that may
involve many parties and require more extensive discovery. The Advisory Group
believes that differential treatment based on the facts and circumstances of each
case is warranted, and that the time taken by the judge or magistrate judge at this
early stage is generally well spent.

The handling of the simplest civil disputes, such as foreclosures, asset
forfeitures, simple negligence cases, government loan defaults, and other similar
types of litigation, may represent the one exception to the general efficiency of the
present system. Most of these cases could and should be fully discovered and
ripe for resolution shortly after the complaint is filed. The current procedure of
controlling such cases by a Rule 16 conference, which is usually held no sooner
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than sixty days and frequently as long as six months after the complaint is filed,

may produce unnecessary delay.

As a result of their workload, the judges may, on occasion, be unable to
devote the time needed to resolve all the cases that are ready to be submitted to
them. The judges’ workload may thus represent the greatest limitation on the
District's ability to resolve civil cases more quickly. Delays periodically occur at
the dispositive motion stage. Litigants can generally make a dispositive motion
and obtain a prompt decision because the judges will frequently rule, or indicate
how they will rule, at the hearing. However, rulings are occasionally delayed for
a few months or more after the hearing. In addition, at least one judge currently
limits the parties’ ability to make dispositive motions. For example, this judge wil
not hear partial summary judgment motions unless the movant demonstrates that
the course of litigation and trial will be materially altered if the motion is submitted
and granted.

More often, the weight of the judges’ workload is reflected by their
availability to try those cases that have achieved ready-for-trial status. It is not
uncommon for civil cases to be placed on a trial calendar several months after
they achieve ready-for-trial status, and to be actually called for trial more than a
year after they are ready to be tried. Aftorneys who responded to the Group’s
survey favored the setting of early, firm trial dates more strongly than any other
procedural reform dealing with discover or pretrial management. See Appendix
B, at 7 (survey question 19). During their interviews, judges and attorneys
frequently stated that the setting of early, firm trial dates is the best way to avoid
trial delays and encourage early settlement. Delays in scheduling and calling
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cases to trial frustrate these goals. The judges' workload, however, limits the
ability to set early, firm trial dates.?

Various factors contribute to the judges’ current workload, including the
vacant judgeships in the District, the criminal docket, the increasing complexity
of civil and criminal cases, and the impact of federal legislation. Each will be
discussed below.

The current shortage of Article lll judges contributes significantly to each
judge’s caseload. The shortage has existed since August and October of 1992,
when two judges elected senior status. The three previous vacancies took three
months, seven months, and twenty-two months to fill. By contrast, the Court was
generally fully staffed during the 1980’s. See supra Section (D) & note 8. In
fact, during that time the Court was essentially more than fully staffed because of
the full criminal and civil caseload that Senior Judge Devitt handled from his
elevation to senior status in 1981 until his death in 1992. See supra note 20.
Senior Judge Devitt’s extraordinary effort substantially contributed to the District’s
efficiency. Atthe present time, the District similarly benefits from the reduced, but
still substantial, caseload carried by three of its senior judges.¥ There is,
however, no way to foresee whether the senior judges will continue to make the

®Resolution of civil cases may soon be delayed for another reason. Unless a
supplemental appropriation is received, federal funding for civil juries will be exhausted
sometime in June 1993. Once those funds are depleted, no civil jury trials will be
scheduled until funding is restored.

#As of March 31, 1993, Senior Judge Alsop had a total of 154 civil and criminal cases,
Senior Judge MacLaughlin carried 253 cases, and Senior Judge Renner had 33 cases.
See also supra note 9.
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same contribution to the docket in the 1990’s that Senior Judge Devitt made in
the 1980’s.

The present vacancies are a matter of great concern. A full complement of
judges is necessary to carry out the management goals set forth in the Civil
Justice Reform Act. See Report of the Advisory Group for the United States
District Court for the Eastern District of Pennsylvania 49-51 (Aug. 1, 1991)("Report
of the Eastern District of Pennsylvania"). For example, a shortage of judges
makes it impossible to achieve the Act's goal of "setting early, firm trial dates."
28 U.S.C. § 473(a)(2)(B). A district cannot accomplish this goal merely by
adopting a rule. The setting of an early, firm trial date is entirely contingent on
a judge’s ability to hear a case when that date arrives. If the judge is unavailable
because of other matters, delay results, and as discussed below, increased costs
often follow. The Advisory Group thus urges that all current, as well as future,
vacancies be promptly filled.

In addition, the Advisory Group believes that the criteria for creating new
judgeships should be reviewed. The Federal Judicial Conference will not
recommend a new judgeship unless a district's weighted caseload per judge
exceeds 400.22 This formula sets the judges’ workload at a very high level, and
assumes the disposition of more than three cases every two working days. See
Report of the Eastern District of Pennsylvania at 51 n.30. Moreover, during the
period from 1982 to 1992, the staff of the criminal and civil divisions of the United
States Attorney’s Office increased from thirteen to thirty-eight attorneys, while only
one additional Article lll judgeship was created.

®In SY92, the District’s weighted filings per judgeship was 417. See Appendix E, at
2,
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Most of the respondents in the Advisory Group’s survey believed that the
District of Minnesota has an insufficient number of judgeships (seven) to handle
the civil and criminal cases filed in federal court®® To a lesser extent, the
respondents viewed the number of magistrate judges (five) as insufficient.*® The
Group believes that any negative caused by an increase in the number of
judgeships would be outweighed by gains in economy, speed, and fairness.

In addition to the shortage of judges in the District, the pressure of the
criminal docket clearly contributes to the judges’ occasional inability to dispose
of civil cases that have reached trial-ready status, or are otherwise ripe for
disposition. In the period from 1982 to 1992, the criminal division of the United
States Attorney’s Office grew from seven to twenty-eight attorneys. That growth
is a strong indication of the increase in the number and complexity of criminal
matters now submitted to the federal bench. From SY82 to SY91, the number of
criminal felony filings increased by almost fifty percent, also reflecting the growing

demands of the Court’s criminal docket.*

The Advisory Group’s investigation, particularly its interviews with judges
and magistrate judges, reveals that the increasing demands of the criminal docket
are caused by:

®*The mean response was 3.58 on a 9-point scale, with "1" representing the strongest
view that the number of judgeships is insufficient, and "5" representing neutrality on the
sufficiency or insufficiency of that number. See Appendix B, at 8 (question 40).

%The mean response was 4.22 on the 9-point scale. See Appendix B, at 8 (question
40).

*The number of criminal felony filings increased from 228 in SY82 to 322 in SY91.
See Appendix E, at 3, 4 (statistical years ending June 30).
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(@) mandatory minimum sentences, primarily in drug

cases;
(b) the federalization of firearms offenses;
(c) the expansion of the findings of fact and legal rulings

required at sentencing under the Sentencing Reform
Act of 1987; and

(d) the preference for criminal trials mandated by the
Speedy Trial Act, 18 U.S.C. §§ 3161-74.

These developments, combined with the growth in the District's cadre of
prosecutors, have clearly increased the number of criminal cases brought in the
District. Equally significant, although harder to quantify, is the increase in judicial
resources required by criminal cases due to the legal issues and incentivestogo
to trial created by a sentencing system of mandatory minimums and binding
guidelines. It is beyond the charter of the Advisory Group to evaluate the wisdom
of the congressional policies driving these changes, nor is it the Group’s role to
comment on the United States Attorney’s practice of accepting an increasing
number of cases traditionally handled in state criminal count, including many
cases brought under tougher federal drug and gun laws. Nevertheless, the
impact on the civil docket is felt profoundly by judges, magistrate judges, and civil
litigants, and the Group believes that this impact should be considered when
congressional policy is formulated and reviewed.

The complexity of District's civil and criminal trials also affects the judges’
ability to devote time and resources to the resolution of civil cases. In the past
two or three years, various judges have been required, for extended periods of
time, to devote almost full-time attention to complex trials, including several
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extended drug and money laundering ftrials, at least two lengthy white collar
criminal cases, at least one substantial criminal racketeering trial, and an
extensive antitrust case involving the National Football League. Those cases
required weeks, or months, of trial time, which obviously impacted other matters
pending before those judges.

The Court’s workload is further impacted by recent federal legislation, which
often seems to underestimate or ignore the judicial resources that will be required
to handle the resulting claims. For example, cases brought pursuant to the
Federal Comprehensive Environmental Response, Compensation, and Liability
Act, 42 U.S.C. §§ 9601-75 ("CERCLA"), are notoriously time consuming, costly,
and difficult to manage. CERCLA creates joint, several, and strict liability for any
entity that has transported hazardous waste, disposed of hazardous waste, or
owned property containing hazardous waste, and thus typically fosters litigation
involving numerous defendants and third-party defendants, as the original
defendants add parties to dilute potential exposure. This process, although
perfectly legitimate and understandable in light of CERCLA standards, tends to
create far more complex litigation than was probably contemplated by the statute.
Although the District has demonstrated great flexibility in managing CERCLA
cases, often appointing liaison counsel and special masters, these cases
nevertheless drain the time and energy of judges and magistrate judges.

Similarly, the Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-21, which
was enacted in 1988, will likely affect the District’s docket in ways unanticipated
by Congress. The Act seeks to regulate entities involved in the management of
gaming establishments on Indian tribal land, and apparently affects, if not
supplants, more general and antiquated provisions enacted for the benefit of
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Indian tribes. See, e.q., 25 U.S.C § 81 (setting forth requirements for contracts
entered into with Indian tribes); id. §§ 261-64 (placing limits on entities that trade
with Indian tribes). The Act, however, does not expressly supersede or preempt
those older provisions. As a result, approximately fifty lawsuits have recently
been filed in the District, seeking relief under the older statutes. Even if ultimately
dismissed, those lawsuits would not have been brought if the Gaming Act had
clearly expressed an intent to supersede earlier, arguably inconsistent provisions.
Analogous questions of scope and applicability arise in litigation under ERISA, the
Americans with Disabilities Act, 42 U.S.C. §§ 12101-213, and the 1991
Amendment to the Civil Rights Act.

C. Cost

Before describing and analyzing the District’s current mechanisms for
controlling costs, it is important to note that excessive cost is often linked to
delay. For example, if resolution of dispositive motions is delayed, parties may
incur extra costs by continuing the discovery and trial preparation of claims and
defenses that ultimately may be dismissed. Similarly, delays and postponements
in the setting of trial dates often cause duplication in trial preparation work,
thereby increasing costs. Indeed, one of the perceived benefits of setting early
and firm trial dates is that such scheduling controls costs by forcing counsel to
focus time and money on matters that are truly important:

Perhaps the most important single element of effective managerial
judging is to set a firm trial date. Limiting the amount of time before
trial establishes a "zero sum game," in which part of the cost of
working on one issue is the opportunity cost of not being able to
work on other issues within the limited time available before trial.
This creates incentives for attorneys to establish priorities and
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'narrow the areas of inquiry and advocacy to those they believe are
truly relevant and material’ and to 'reduce the amount of resources
invested in litigation.’

E. Donald Elliott, Managerial Judging and the Evolution of Procedure, 53 U. Chi.
L. Rev. 306, 313-14 (1986)(footnotes omitted).

Excessive costs, however, may be caused by factors other than delay. For
example, attorneys may subject opposing counsel to excessive and needless
discovery within the confines of their discovery deadlines. Thus, although
acknowledging the role that delay can play in the creation of excessive costs, the
Advisory Group nevertheless believes that it is important to analyze separately
issues of cost that may not be caused by or related to delay. ;

Few of the District’s existing local rules directly relate to the control of
litigation costs. Local Rule 33.1, which restricts parties to fifty interrogatories
unless they obtain permission of the court, is the only explicit limit on discovery
that would otherwise be available. Local Rule 37.1, which requires parties to
confer and seek informal resolution of disputes before bringing discovery motions,
and Local Rule 7.1(c), which sets page limits for briefs, may help to contain costs
in certain cases, but those rules were clearly adopted to protect the Court from
unnecessary motions and unnecessarily long briefs.

The only true method in place for controlling excessive litigation costs is the
magistrate judges’ discretion to control discovery pursuant to Local Rule 26.1(a).
All of the magistrate judges are accessible via formal motion to resolve discovery
disputes and protect parties from abusive discovery. Moreover, during their
interviews, most of the magistrate judges indicated their willingness to take
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emergency telephone calls to resolve discovery disputes that might arise, for
example, during the course of a deposition. Although not a routine matter, all of
the magistrate judges have awarded sanctions in cases where a party’s position
concerning discovery was wholly unfounded or where a party simply refused to
comply with obviously germane discovery requests.

The magistrate judges, however, typically do not restrict the amount of
discovery other than to impose deadlines by which discovery must be completed.
The magistrate judges limit the number of depositions, the time spent taking
individual depositions, and the number and scope of written discovery requests
only in response to parties’ specific requests or claims of abuse. At initial Rule
16 conferences, the scope and extent of discovery is rarely addressed, except as
it relates to the setting of deadlines. In summary, as long as the parties don't
complain and discovery is completed on schedule, the court rarely interjects itself
into the parties’ costs incurred in litigating cases in the District.

In their interviews, although acknowledging that discovery abuse causes
unnecessary cost or delay, a number of judges and attorneys stated that
problems with discovery are not as serious in Minnesota as those occurring in
some other districts. Survey respondents generally disagreed with the assertions
that in their cases discovery caused excessive costs,® or delay,® and they
generally agreed that discovery was "valuable in seeking a just result.”* By a

*Appendix B, at 3 (questions 21-23).
¥Appendix B, at 2 (questions 5-7).
¥Appendix B, at 4 (questions 37-39).
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narrow margin, they opposed "greater limits on discovery" in general,® although
they favored certain narrow reforms.*® Because the present system is generally
functioning well, many attorneys suggested in their interviews that the imposition
of new rules or formal limitations may itself increase the costs of litigation.

National sources reflect greater concern over discovery abuse than was
expressed in this District. For example, a report by the Brookings Institute noted
that:

in the Harris survey, strong majorities of each respondent group
identified "lawyers and litigants who use discovery as an adversarial
tool or tactic to raise the stakes for their opponents" as a major cause
of litigation costs and delays: 64 percent of defense litigators, 71
percent of public interest litigators, 77 percent of corporate counsel,
and 71 percent of federal trial judges shared this view. In addition,
40 percent of the defense litigators and 46 percent of their
counterparts from the plaintiffs’ bar indicated that "lawyers who use
discovery and motion practice simply to drive up the bill" were a
major cause of costs and delays. Finally, 38 percent of the defense
litigators and 44 percent of the plaintiffs’ litigators indicated that
"counsel who keep cases alive as long as possible to maximize
billings" were another major cause of costs and delays.

Brookings Institute, Justice for All: Reducing Costs and Delay in Civil Litigation
35 (1989)(quoting Louis Harris & Associates, Survey at 25 (1989)).

The Advisory Group believes that only the first of the above concerns, that
lawyers and litigants may use discovery as a method to raise their opponents’
stakes, is warranted in this District. It is not uncommon for lawyers and litigants

¥Appendix B, at 5 (question 1).
%Appendix B, at 6 (questions 6 & 9).
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to express the view that some parties may engage in discovery, at least in part,
to drive up the cost of litigation for the opposing side. We do not believe,
however, that this District is faced with a significant number of lawyers who
engage in excessive discovery or keep cases alive simply to increase their client's
bill. In short, the Advisory Group found that the views expressed concerning
expense and delay in this District did not approach the level of concern
summarized in the Brookings Institute Report.

The Advisory Group believes, however, that the present system could be
improved if the judicial officers conducting the initial Rule 16 conferences were
encouraged to discuss not only discovery deadlines, but also the nature and
scope of the discovery to be conducted within those deadlines. [f the initial Rule
16 conferences were used to limit the number and length of depositions, and the
number of written discovery requests, the District could monitor litigation costs
and delay by employing the procedures already in place.

The Advisory Group is also concerned with the proliferation of localized
rules and practices created in response to the Civil Justice Reform Act. To the
extent that each district has different rules, local counsel’s involvement in a case
becomes more essential, and litigants based outside the district may be forced
to pay for two sets of attorneys. Counsel may also be required to spend more
time analyzing and ensuring compliance with individualized local rules. Many
national litigants prefer federal to state courts because of the uniformity of the
Federal Rules of Civil Procedure. However, that uniformity may be disappearing.
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V.  ALTERNATIVE DISPUTE RESOLUTION

Finally, the Advisory Group is required to consider:

(1) authorization to refer appropriate cases to alternative
dispute resolution programs, including mediation,
minitrial, and summary jury trial, see 29 U.S.C.
§ 473(a)(6); and

(2) a neutral evaluation program in which the legal and
factual bases of a case are presented to a neutral
court representative selected by the court at a
nonbinding conference conducted early in the
litigation.

Id. § 473(b)(4).

The Advisory Group studied the many formal methods of alternative disputé
resolution ("ADR") presently used by state and federal courts, as well as informal
methods selectively utilized by individual judges in an effort to alleviate case
congestion. In addition, selected members of the Group interviewed judges,
magistrate judges, and administrative personnel of the District, together with ADF
program administrators in other jurisdictions. The rapidly developing body of ADF
literature was also consulted.

The Group then carefully considered the information and insights obtained
from those sources against the backdrop of this District’s calendar status and
challenges.

Based on its analysis, the Group fecommends that the District not impose
mandatory ADR procedures or requirements, either through amendment to the
local rules, or by the establishment of mandatory procedures by individual judges.
As discussed below, however, we strongly support the use of selective ADR

40



mechanisms on a case by case basis as determined by the individual judge or

magistrate judge.

As the Court is aware, ADR mechanisms utilized throughout the country
range from the highly intrusive (like the programs used by Hennepin County and
the Northern District of California) to the informal consensual devices used by
several of the judges in this District. While the variations between judicial districts
correlate generally with the currency of the individual civil calendars, there is also
a trend toward the use of ADR to solve all calendar difficulties. This trend has
considerable momentum in its own right at both state and federal levels, and in
some cases appears to be drawing adherents in the absence of a careful analysis
of its suitability to individual circumstances.

Because of the overall health of the calendar in the District of Minnesota,
and the relatively high level of satisfaction among attorneys and litigants, we
believe that the Court should resist the temptation to institute mandatory ADR.
Survey results indicate that the court-annexed arbitration program in Hennepin
County is surprisingly unpopular, and regarded as costly and unhelpful by a
majority of the attorneys who have used it. Although statistics may be interpreted
to support differing conclusions, there does not appear to be strong evidence that
the benefits of that program outweigh its costs and inconvenience.

This is not to say that we oppose all ADR for the District. Certain cases,
including some of the most complex and time consuming, are especially suited
to the use of discovery and settlement special masters, early neutral evaluation,
mediation, and even full consensual referral. Such assignments should be made
at the expense of the parties and with their consent. Cases should not be
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referred pursuant to a preset formula, but rather by the informed choice of the
referring judge. When combined with a system of strong, settlement-oriented
magistrate judges, we believe that this approach will provide greater calendar
relief than institutionalized ADR, and without the need for the bureaucratic
resources associated with formal ADR programs. Survey respondents and
persons interviewed also supported this approach.

Although we have no doubt that the case for mandatory ADR is strong in
some other districts, we do not believe that it is necessary or sensible in this
District at the present time. This recommendation reaffirms the position taken by
our predecessor group, the Federal Practice Committee.

If, notwithstanding this recommendation, the Court wishes to institute a
mandatory ADR program, we recommend that it adopt a demonstration program
similar to that employed by the Western District of Missouri.

In the Western District of Missouri, approximately one-third of qualifying civil
cases are diverted to an experimental program which runs for three years. An
additional one-third ("elective group") are invited to join the process based upon
their suitability for ADR. For all participating cases, an “assessment meeting" is
scheduled before the program administrator thirty days after the filing of
responsive pleadings. ADR options are discussed, with an emphasis upon early
neutral evaluation and mediation. The parties are then required to select one of
the ADR options (other than binding arbitration), or be subject to the choice made
by the administrator. Neutrals are selected by the parties from a list of qualified
attorneys, and are compensated at the hourly rates listed on their applications to
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serve. See Civil Justice Expense and Delay Reduction Plan for the United States
District Court for the Western District of Missouri (Apr. 30, 1992).

V. RECOMMENDATIONS

1. The District Should Not Adopt a Formal Tracking System for the
Management of Civil Cases

For over fifteen years, the Article Ill judges in this District have engaged in
a form of differentiated case management by using magistrate judges to
administer extensive pretrial civil case management. In fact, the District was one
of the first in the United States to authorize its magistrate judges to handle all |
nondispositive motions and the vast bulk of pretrial case management. The
District’s reliance upon its magistrate judges has operated as a de facto adoption
of a differentiated case management system, in which each civil action receives
early and individual management and the attorneys have access to a case
manager for resolution of pretrial management disputes.

The Advisory Group does not recommend the adoption of a formalized
tracking system in which all cases would be automatically slotted into certain
categories with uniform rules to govern pretrial administration. Rather, we
recommend that our magistrate judges be provided with all of the necessary tools
to manage effectively the problems of litigation cost and delay through hands-on
management of individual cases, subject to the guidelines suggested below.
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2. The District Should Not Impose Mandatory, Universal Limitations on
Discovery

The Group concludes that it would be a mistake for this District to impose
mandatory, universal limitations on the amount of pretrial discovery in civil cases.
Most of the discovery practices currently used in the District facilitate the just and
fair resolution of our cases. System managers should nonetheless be vigilant
about the responsibility that we all share in controlling litigation expenses. We
recognize that protracted litigation involves potential inefficiencies and extracts
enormous societal costs. We believe, however, that except for the simplest types
of cases, individualized case management by a judicial officer provides the best
method of achieving an appropriate balance between adequate pretrial discovery
and the control of litigation costs.

3. The District Should Adopt a Standard Procedure and Schedule for
Referring Civil Cases to the Magistrate Judges

At the present time, the District has no formal structure or uniform timetable
for the referral of cases to the magistrate judges for pretrial management. Some
cases are automatically referred to the magistrate judge upon filing of the
complaint while others are referred after the last possible answer has been filed.
We therefore recommend that the Court adopt a standard procedure and time
schedule for referring civil cases to the magistrate judges for pretrial management.
This will permit magistrate judges to schedule and provide the parties with notice
of the initial Rule 16 conference on a timely basis.
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4. Initial Rule 16 Conferences Should be Held Within Ninety Days After the
Complaint is Filed

It is the practice in the District of Minnesota to conduct early pretrial
conferences in civil cases. As previously noted, the initial Rule 16 conference is
generally held within three to six months after a complaint is filed. We believe
that the conferences are a critical management tool, and that early intervention by
the judicial officer plays an important role in the establishment and maintenance
of efficient case management. We therefore recommend that the first Rule 16
conference be scheduled within ninety days of the filing of the complaint.

5. The District Should Modify the Format of the Reports that Must

Submitted Prior to the Initial Rule 16 Conference

At the present time, parties must submit a report to the judicial officer prior
to the initial Rule 16 conference. We believe that the format should be changed
to provide the judicial officer with more useful information, and to encourage
attorneys, individually and jointly, to develop a plan that places reasonable
limitations on pretrial discovery. We therefore recommend that the report include

the following information:

a. Each party should propose a plan to control excessive
litigation costs and delays; for example, by focusing the
initial discovery on preliminary issues that might be case
dispositive, instituting document control and retrieval
mechanisms to contain costs, stipulating to facts to
eliminate unnecessary discovery, or adopting procedures
for orderly discovery, such as alternating periods for party
discovery.
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b. Each party should set forth specific parameters for the
discovery anticipated, including the number of depositions,
the volume of documents expected to be produced, the
volume of written discovery, and the extent of expert
discovery.

c. If required to disclose core information pursuant to the
Federal Rules of Civil Procedure, a party should include a
description of its compliance with that requirement.

d. Parties should continue to provide the information already
required, including the time periods proposed for fact
discovery, the joinder of parties, and expert discovery;
cutoff dates for both dispositive and nondispositive motions,
and a trial-readiness date.

6. The District Should Place Simple Civil Cases on an Expedited
Management Track

The Group concludes that the handling of relatively simple civil cases
through the use of a Rule 16 case management conference not only adds
unnecessarily to the cost of these cases but also constitutes an inefficient use of
judicial resources. The Group therefore recommends that the Court (with the
assistance of the United States Attorney’s Office, where appropriate) identify the
types of cases that historically require little, if any, discovery and are capable of
conclusion within six to nine months (by cross-motions for summary judgment or
a one or two day trial). Cases so identified should be subject to expedited case
management through the use of a standard pretrial order that the Clerk’s office
will send out automatically following the filing of an answer. The standard pretrial
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order should set out all deadlines for discovery and motions, the date of a
prescheduled settlement conference, and the date of trial readiness.”

7. The District Should Amend the Local Rules to Provide Magistrate Judges
with Greater Discretion to Limit Discovery

As noted above, the District is fortunate to have a team of highly
experienced, skilled magistrate judges. We believe that encouraging the
magistrate judges to fashion appropriate restrictions on pretrial discovery on a
case by case basis best serves the goal of promoting efficient case management
without undue cost or delay.

To eliminate unnecessary cost and delay, we recommend that the local
rules be amended to specifically allow the judicial officer managing the pretrial
phase of the case to restrict pretrial discovery as deemed appropriate. Judicial
officers should be granted the authority to limit the number and scope of
depositions; to minimize travel expenses and the expenditure of attorney time
through the use of telephonic and video conferencing devices for recording
deposition testimony; to order the use of a document depository for the common
storage and retrieval of documents through imaging and data processing
techniques; to require the use of multiple track discovery to expedite complex
matters where appropriate; to encourage parties to minimize discovery costs by

The Group notes that the proposed changes to Federal Rules of Civil Procedure
16(b) and 26(f) suggest that the district court may exempt certain categories of actions
from the pretrial scheduling conference and the preconference meeting requirements.
See Amendments to the Federal Rules of Civil Procedure and Forms, 61 U.S.L.W. 4365,
4371, 4375 (Apr. 27, 1993)(setting forth rules that were announced on April 22, 1993).
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stipulating to facts; and to impose and enforce discovery deadlines that promote
adequate but prompt case preparation.

8. The District Should Conduct an Ongoing Assessment of the Magistrate
Judges’ Duties

We also recognize that there is a risk of generating new problems by
overloading the magistrate judges with too many tasks in the administration of
both civil and criminal cases. For example, although it may be beneficial to use
the magistrate judges to preside over court or jury trials by stipulation of the
parties, lengthy trial duties may create backlogs in the magistrate judges’ handling
of civil pretrial and criminal administration. We recommend that the District
conduct an ongoing assessment of the magistrate judges’ duties to insure that |

maximum time utilization occurs.

9. The District Should Continue Its Current Procedures Concerning Special
Masters

In addition to the service performed by the magistrate judges, the District
has effectively utilized the services of special masters, particularly in complex
matters. The Court has often called on the resources of highly respected former
United States magistrate judges, former state court and appellate judges, and
members of the bar to assist in discovery and settlement matters. The use of
special masters often reflects a cooperative spirit amongst the bench and bar to
find ways to break deadlocks and resolve protracted litigation. Because the
parties must bear the cost of compensating a special master, we recommend that
the Court continue the current practice of using special masters for discovery or
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settlement only upon the consent of all parties. We also recommend that the
Court continue the present practice of selecting, in its discretion, a list of potential
candidates from which the parties may chose a special master, rather than using
a formal, published list of appointed referees.

10. The District Should Not Institute a Mandatory ADR Procedure

As previously described, the Group recommends that the District not
impose mandatory alternative dispute resolution procedures or requirements,
either by amendment to the local rules, or by the establishment of mandatory
procedures by individual judges. We believe that the best dispute resolution
techniques for this District continue to be settlement negotiations conducted by
an Article lll judge, a magistrate judge, or a special master who is sensitive to the
timing of such discussions on a case by case basis. We do recommend that
various dispute resolution techniques, such as referral to commercial arbitration
panels or summary mock trials, be made available to the judicial officer
conducting settlement discussions. We believe, however, that all such techniques
should be used only with the parties’ consent, particularly in light of the costs
involved. We reaffirm the position taken by our predecessor group, the Federal
Practice Committee, that the District of Minnesota should not institutionalize any
ADR bureaucracy.

11. The District Should Adopt New Methods for Tracking Sources of
Possible Delay and for Evaluating the Complexity of Civil Cases

The Advisory Group concludes that the delay, if any, between the trial-
readiness date and actual trial date is an important measure of the condition of

49



the District’s civil docket. Accordingly, the Group recommends that the Court
keep track of the following dates for civil cases: the date on which a case
achieves ready-for-trial status, the date on which it is placed on a trial calendar,
and the date on which it is tried.

Rulings on dispositive motions may also be a source of delay. The Group
thus recommends that the Court keep a record of the following dates: the date
on which a party requests a hearing date for a dispositive motion, the date on
which the hearing is held, and the date on which the ruling is issued.

As the report previously noted, changes in the overall complexity of the
Court’s cases are difficult to measure from a statistical standpoint. The Advisory
Group therefore recommends that the Court keep more detailed records that
would better measure the complexity of cases, for example, by keeping track of
the number of dispositive motions made per case, the number of cases involving
multiple parties or claims, or the number of trial days or hours of trial required by
individual cases and various categories of cases.

12. A Handbook for Litigants in Federal Court Should be Developed

By and large, the practitioners view the management of cases in the District
quite favorably, and they do not seek radical reform of pretrial or trial procedures.
We recognize, however, that parties are often exposed to the federal court
through one case that may have significant, lifelong impact, and they may be
adversely affected by excessive costs and delay. As a result, parties often have
a much different perspective and reaction to case management than the attorneys
practicing in the federal court.
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Although there may be specific cases where parties’ frustration over cost
and delay is caused by inefficient case administration by counsel or the court, it
is our view that a great deal of the frustration expressed by parties arises from a
lack of information about the federal court’s process of dispute resolution. We
believe that increased public awareness would lead to greater satisfaction with the
system. We therefore recommend that the Court, in conjunction with the federal
bar, develop a handbook to acquaint lay parties with the federal court system and
to inform them about what they can expect in case processing and management.

This handbook may include the following topics: the important role of legal
counsel as both an advocate and an officer of the court; the obligations of the
parties and their counsel to cooperate in the efficient processing of cases and the
avoidance of delay; the role of adversary counsel; alternatives to going to court;
a description of the federal court system, including its rules of evidence, and its
forms and procedures for filing complaints, pleadings, and motions; the necessity
of exhausting administrative grievance procedures and other non-adjudicatory
remedies; a description of trial procedures; a description of the function of the
judge and the jury; what the litigants can expect in terms of discovery limitations
and obligations; case event deadlines and trial dates; rules of decorum and other
guidelines for party and attorney conduct in court, in depositions, and in
settlement conferences; the important role played by magistrate judges and
special masters appointed by the court; the calendaring of cases, and the
competition for judicial resources, particularly the impact of the priority that the
Court must give to criminal matters.

We further recommend that upon approval and publication of such a
handbook by the District, either the attorney of record or the party, if

51



unrepresented, be required to inform the Court that the handbook has been
provided to the party.

Submitted to the United States District Court for the District of Minnesota by
the Civil Justice Reform Act Advisory Group, May 15, 1993.
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