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l. INTRODUCTION
In 1990, the United States Congress enacted the Civil Justice Reform Act of

1990 ("the Act").! The Act requires that the 94 federal district courts implement
a "civil justice expense and delay reduction plan." 28 U.S.C. § 471. The purpose of
each plan is to "facilitate deliberate adjudication of civil cases on the merits, monitor
discovery, improve litigation management, and ensure just, speedy, and inexpensive
resolutions of civil disputes.” /d.

Section 478 of the Act required the chief judge of each district court to appoint
an Advisory Group. The Advisory Group for each district "shall be balanced and
include attorneys and other persons who are representative of major categories of
litigants in suchcourt. .. ." 28 U.S.C. § 478(b). The civil justice expense and delay
reduction plan implemented by a district court "shall be developed or selected, . . .
after consideration of the recommendations of an advisory group . . . ." 28 U.S.C.
§ 472(a).

On February 20, 1991, then Chief Judge Harold D. Vietor entered an order
appointing the Advisory Group for the United States District Court for the Southern
District of lowa. After extensive review, study and meetings, the Advisory Group
issued their report on November 25, 1992. (The Advisory Group Report is contained
in Appendix "A" of this plan).

The United States District Court for the Southern District of lowa hereby adopts
this Civil Justice Expense and Delay Reduction Plan pursuant to the requirements of
8 471 of the Act. In developing the Plan, the court has considered carefully the
Report of the Civil Justice Reform Act Advisory Group for the Southern District of
lowa ("Report") and the recommendations in that report. The court has also
considered the principles and guidelines of litigation management and cost and delay

reductions set forth in 8§ 473(a) of the Act as well as the litigation management and

1 The Civil Justice Reform Act of 1990 is the short title of Title | of the Judicial
Improvements Act of 1990, pub. [. no. 101-650 (1990}, codified at 28 U.S.C. 88
471-482,



cost delay reduction techniques contained in § 473(b) of the Act.
/l. DESCRIPTION OF THE COURT
The United States District Court for the Southern District of lowa generally
includes the southern half of lowa. There are forty-seven counties which are grouped
into six statutory divisions under 28 U.S.C. § 95(b). Judicial business in three of the
divisions has been pretermitted and trz;nsferred to the other three divisions as follows:

1. The Central Division consists of twenty-eight counties with the court
seat at Des Moines.

2 The Davenport Division consists of ten counties with the court seat at
Davenport.
3 The Western Division consists of nine counties with the court seat at

Council Bluffs.
The Southern District of lowa is served by three district court judges, two full-
time magistrate judges and two part-time magistrate judges. The district court judges
and full-time magistrate judges are located in Des Moines.

/ll. THE REPORT OF THE ADVISORY GROUP

A. The Assessment of the Docket in the United States
District Court for the Southern District of lowa

The report of the Advisory Group of the United States District Court for the
Southern District of lowa assessed both the "condition of the civil and criminal
dockets", pursuant to 28 U.S.C. § 472(c)(1)(A), and analyzed the "trends in case
filings and the demands being placed on court resources”, pursuant to 28 U.S.C.
§ 472(c)(1)(B).

Regarding civil filings, the Advisory Group reported:

Civil case filings have declined significantly after reaching
a peak of 2,091 in 1988 (there were approximately 850
asbestos cases filed in June 1988). The civil cases filed by
the United States have declined as a percentage of all civil
case filings (65 percentin 1986 to 31 percentin 1990) and

_are nearly one-half in real numbers (461 to 235) for those
years, The number of private civil case filings has declined
by only 9 percent (840 in 1986 to 764 in 1990).

Report at 2.



Regarding the criminal docket, the Advisory Group reported:

Report at 5.

Regarding the civil docket, the advisory group concluded that "the figures for
the number of terminations, number of trials completed and time from issue to trial
of civil cases are equal to or better than the national average." Report at 4.

In conclusion, the Advisory Group concluded "[t]he state of the docket is good

and has improved with the addition of the third judge. The transfer of asbestos cases

Criminal case filings have increased significantly as a
percentage of all case filings (7 percent in 1986 to 11
percent in 1990). There are more criminal cases going to
trial, and the sentencing reform act requires more time for
the judges to prepare for sentencings and more time in
court for the sentencings.

reduced the pending civil caseload by almost one half.” Report at 6.

Regarding cost and delay in civil litigation in the United States District Court for

B. Cost and Delay

the Southern District of lowa, the Advisory Group concluded that:

Report at 7.

Pursuant to § 472(b)(3), the Advisory Group suggested the following

The Committee has been unable to identify significant or
excessive cost and delay beyond the obvious and this
finding impacts our recommendations. Costs of
depositions, expert witnesses, travel and other particular
features have increased, as noted by nearly all. Informal
surveys of corporate counsel corroborate the view that
discovery is the primary cost issue for business. However,
there is no basis to believe the Southern District is higher
than elsewhere.

A survey of civil practitioners revealed no perception of
unreasonable delays. Those delays that were noted were
attributed to non-judicial factors (conduct of counsel,
clients, or insurers). Ineffective case management by
magistrates and judges was rarely cited and posed only
"moderate” delay.

C. Advisorv Groun Recommendations



"recommended measures, rules and programs:"

(1) Prisoner pro se litigation. The Advisory Group observed that the volume of
prisoner pro se litigation is substantial, nearly 45 percent of the pending civil cases.
The Advisory Group noted that the filing rate of prisoner pro se actions "is
approaching 415 per year." Report at 9. The Advisory Group recommended
increasing the number of cases tried to magistrate judges with the consent of the
parties, adding a second pro se law clerk, and initiating a pilot project for expediting
prisoner cases.

(2) Federal "small claims” docket. The Advisory Group recommended further
study and implementation by rule of a "fast track” procedure where parties consented
to such a process. The Advisory Group noted no major dissatisfaction among the bar
with the present length of time between filing and trial.

(3) Alternative Dispute Resolution. The Advisory Group specifically stated that
they did not believe "a mandatory, court-sponsored ADR program is needed or
desirable at this time." Report at 11. Rather, the Advisory Group suggested that at
the time the parties are sent the 120 day scheduling report the parties should be
provided with information concerning available ADR procedures. The Advisory Group
also recommended that the district court judges and magistrate judges should
"actively encourage attorneys during hearings and conferences during the course of
litigation to consider the use of ADR and to discuss ADR with their clients." Report
at 11. The Advisory Group also recommended a pilot project whereby 20 to 25
percent of cases would be selected, at the discretion of the court, for in-person
meetings with counsel and parties to discuss ADR alternatives. Report at 11.

Finally, the Advisory Group recommended that the court should inquire of all
parties on the record at final pretrial conferences whether they have discussed ADR
with each other and their clients.

(4) Uniform Court Rules. The Advisory Group specifically recommended
adoption of the following Local Court Rule:

Where a claim of privilege or work product protection is
asserted in objecting to any interrogatory or document

4



demand, the party asserting the privilege shall identify with
respect to each communication the nature and basis of the
privilege claimed. Upon request, the party shall provide as
much of the following information as is not encompassed
by the privilege: (A) its type; (B) its general subject matter
and purpose; (C) its date; (D) the names of persons making
or receiving the communication or a copy thereof or, if the
communication was oral, of those present when it was
made; (E) their relationship to the author or speaker; (F) any
other information needed to determine the applicability of
the privilege or protection.

Report at 12.

The Advisory Group did express a preference for attempting to achieve
uniformity in local rules between the Northern and Southern Districts of lowa where
possible. Finally, the Advisory Group recommended a joint meeting between the
Federal Court Advisory Committees of the Northern and Southern Districts "to discuss
and perhaps arrive at uniform [local] rules.” Report at 12. This meeting is scheduled
for December 1993 as part of the redrafting Local Rules process.

1V. CONSIDERATION OF THE PRINCIPLES, GUIDELINES
AND TECHNIQUES OF LITIGATION MANAGEMENT

DESCRIBED IN 88 473(a) AND (b)
In adopting this Civil Justice Expense and Delay Reduction Plan, the United

States District Court for the Southern District of lowa has specifically considered the
following principles, guidelines and techniques of litigation management for cost and
delay reduction:

(1)  Systematic differential treatment of civil cases. § 473(a)(1).

(2) Early and ongoing control of the pretrial process through an involvement
of a judicial officer. § 473(a)(2).

(3) Monitoring complex litigation through discovery-case management. §
473(a)(3).

(4) Encouragement of cost effective discovery through voluntary exchange
of information. § 473(a)(4).

(5) Conservation of judicial resources by prohibiting the consideration of

discovery motions unless accompanied by a certificate that the moving party has

5



made a reasonable good faith effort to reach agreement with opposing counsel. §
473(a)(b).

(6)  Authorization to refer appropriate cases to alternative dispute resolution
programs. § 473(a)(6).

(7)  Parties’ counseljointly present a discovery-case management plan for the
case at the initial pretrial conference or explain the reasons for their failure to do so.
§ 473(b)(1).

(8) Parties to be represented at each pretrial conference by attorney
authorized to bind that party regarding all matters previously identified by the court
for discussion at the conference and all reasonably related matters. 8§ 473(b)(2).

(9)  All requests for extensions of deadlines for completion of discovery or
for postponement of the trial be signed by attorney and party making request. §
473(b)(3).

(10) A neutral evaluation program for the presentation of the legal and factual
basis of a case to a neutral court representative selected by the court at a nonbinding
conference conducted early in the litigation. § 473(b)(4).

(11) Requiring presence (or available by telephone) of representatives of the
parties with authority to bind them in settlement discussions during any settlement
conference. 8§ 473(b)(5).

(12) Such other features as the district court considers appropriate after
considering the recommendations of the advisory group referred to in section 472(a)
of this title. § 473(b)(6).

The principles, guidelines and techniques numbers 1, 2 and 3, §8 473(a)(1) &
(2) & (3), are already utilized in this district on a case by case basis. The court is
awaiting taking any action on principle, guidelines and technique number 4,
encouragementof cost effective discovery through voluntary exchange of information,
§ 473(a)(4), until after a determination of whether proposed Federal Rule of Civil
Procedure 26(a)(1) becomes law on December 1, 1993.

Principle, guideline and technique number 5, requiring a certificate in discovery

motions, § 473(a)(5), is already incorporated in Local Court Rule 14(e).
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Principle, guideline and technique number 6, referral in appropriate cases for
alternative dispute resolution is already utilized in this district. Each magistrate judge
and each district court judge may consider settlement conferences, usually held by
magistrate judges using a mediation model, and summary jury trials, usually conducted
by the magistrate judges. Additionally, in appropriate cases, magistrate judges
recommend to parties that outside mediation should be utilized by the parties.

The court takes no action on principle, guideline and technique number 7,
discovery case management plan, § 473(b)(1), because proposed Federal Rule of Civil
Procedure 26(f) would require the parties to meet and prepare a discovery plan.

Principle, guideline and technique number 8, requiring each party represented
at each pretrial conference to be represented by an attorney authorized to bind the
party regarding all matters identified by the court for discussion at the conference and
all reasonably related matters, pursuant to § 473(b){2), is not adopted by the court.
This issue has not been a problem in the United States District Court for the Southern
District of lowa regarding pretrial conferences in general. Concerning final pretrial
conferences, Local Court Rule 16(b}(2) already implements this suggestion for final
pretrial conferences. Additionally, for settlement conferences, the judges of this
district order parties with settlement authority to be personally present.

Principle, guideline and technique number 9, requiring all extensions for
deadlines for completion of discovery or postponement of trial to be. signed by an
attorney and party making request, pursuant to 8 473(b)(3), after consideration, is
rejected as being unnecessary and unreasonably burdensome.

Principle, guideline and technique number 10, a neutral evaluation program for
the presentation of the legal and factual basis of a case to a neutral court
representative selected by the court at a nonbinding conference conducted early in the
litigation, pursuant to § 473(b)(4), after consideration, is rejected as being
unnecessary due to the size of the district’s caseload, integration of ADR discussions
in discovery and motion hearings and time restraints on magistrate judges.

Principle, guideline and technique number 11, requiring presence of

representative parties with authority to bind them in settlement discussions during any
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settlement conference, pursuant to § 473(b)(5), is already the practice in this district
and magistrate judges require this in their standard order relating to settlement
conferences.

V. ADOPTION AND IMPLEMENTATION

The court adopts and implements the following:

(1) In response to the increase in criminal case filings, the criminal docket
of the United States District Court for the Southern District of lowa will be automated
as soon as practicable on a scale similar to the automation of the civil docket.2

(2)  Full-time magistrate judges are encouraged to pursue further study and
training in alternate dispute resolution techniques.

(3) To the fullest extent permissible under 28 U.S.C. § 636(c), the district
court judges and the magistrate judges will continue to advise the parties that they
may consent to proceed before United States magistrate judges, particularly in § 1983
prisoner litigation.

(4) The magistrate judges shall continue implementing and evaluating a pilot
project for expediting prisoner litigation.

(5) The magistrate judges are directed, by January 1, 1994, to propose a
pilot project for selection of cases for in-person meetings with counsel and parties to
discuss ADR alternatives, similar to the Early Neutral Evaluation Program used in the
Northern District of California.

(6) The Advisory Group recommended modifying the local rules to add a
local rule providing for procedures where a party asserts privilege or work product in
objection to discovery requests. This suggestion has been incorporated into proposed
Federal Rule of Civil Procedure 26(b)(5) which will become effective December 1,
1993 unless changed by Congress. If proposed Rule 26(b)(5) is not adopted, we will
consider the Advisory Group recommendation.

(7)  That the Local Rules of the United States District Court for the Northern

2 This process commenced September 7, 1993 and will be fully implemented by
January 1, 1994.



and Southern Districts of lowa be revised. As part of this revision, concerns relating
to cost and delay in civil litigation should be reflected in the proposed revisions and
modifications of the local court rules. Furthermore, the committee of Magistrate
Judge Mark W. Bennett and Chief Magistrate Judge of the United States District
Court for the Northern District of lowa John A. Jarvey, along with the Federal Practice
Committees of each district, shall make recommendations to the district court judges
of both districts by January 1, 1994 concerning proposed revisions and modifications
to the local court rules.

A. Annual Assessment and the Future Role
of the Advisory Group

Section 475 of the Act requires the district court to conduct an annual
assessment of "the condition of the court’s civil and criminal dockets with a view to
determining appropriate additional actions that may be taken by the court to reduce
costs and delay in civil litigation and to improve the litigation management practices
of the court." Section 475 of the Act further requires that the district court, when
performing such assessment, "consult with an advisory group appointed in
accordance with section 478 of this title."

The Advisory Group will meet on an annual basis, or more often if necessary,
to assist the court in the annual assessment of the docket as well as evaluating the
effectiveness of the remedial measures being implemented and to recommend

additional changes and modifications.

Dated October 22, 1993.

vt Q (Dbl FHaproad

Charles R. Wolle, Chief Judge arold D. Vietor, District Court Judge
U.S. District Court for the S.D. of lowa U.S. District Court for the S.D. of lowa




CIVIL JUSTICE REFORM ACT
ADVISORY GROUP REPORT

This is the report of the Southern District of Iowa Civil Justice Reform Act Advisory Group.
Under the Act, the Advisory Group is charged: (1) to identify the sources of unnecessary costs and delay
and, if any, (2) to propose responses. The work of the Advisory Group is ongoing. As is evident from the
Report, the Advisory Group is satisfied that the Southern District of Iowa is operating efficiently and the
results of both the docket assessment and the survey of practitioners confirm this belief.

Because of the long history of close association with the Northern District of Iowa, including
uniform local rules, the high number of attorneys and parties who appear in both districts, and our
committee’s perceived need to avoid what some appear to have called "judicial balkanization," the
Committee has also specifically considered and commented upon each of the recommendations of the
Northern District Committee. Whatever Plan is eventually adopted, the Committee recommends uniform
application and implementation in both the districts of Iowa. For ease of review, we have followed a format

for presentation similar to that used by the Northern District.

L DESCRIPTION OF THE COURT

A. Number and location of divisions; number of district jngeships authorized by 28 U.S.C.
§ 133; number of magistrate.'jud;gésixips. authorized by the Judicial Conference.
The United States District Court for the Southern District of Iowa substantially includes the
southern half of Iowa. There are forty-six counties which are grouped into six statutory divisions under 28
U.S.C. § 95(b). Judicial business in three of the divisions has been pretermitted and transferred to the other

three divisions as follows:

1. The Central Division consists of twenty-eight counties with the court seat at Des Moines,
2. The Davenport Division consists of nine counfies with the court seat at Davenport.
3. The Western Division consists of nine counties with the court seat at Council Bluffs.

APPENDIX "A"



A third district court judge was authorized under Title II of the Judicial Improvements Act of 1990
and Judge R. E. Longstaff has assumed those duties. The district is also authorized two full-time (the
second position was effective in January 1990) and two part-time magistrate judges.

B. Special statutory status, if any

The Southern District of Iowa will not serve as a pilot court or an early implementation district.

1L ASSESSMENT OF CONDITIONS IN THE DISTRICT
A, Condition of the Docket
1. What is the "condition of the civil and criminal dockets" (28 U.S.C.

§ 472(c)(1)(A))?
2, What have been the "trends in case filings and in the demands being placed on
court resources” (28 U.S.C. § 472(c)(1)(B))?

Civil case filings have declined significantly after reaching a peak of 2,091 in 1988 (there were
approximately 850 asbestos cases filed in June 1988) to 1,180 in 1989, 999 in 1990, and 528 for the first six
months of 1991. The civil cases filed by the United States have declined as a percentage of all civil case
filings (55 percent in 1986 to 31 percent in 1990) and are nearly one-half in real numbers (461 to 235) for
those years. The number of private civil case filings has declined by only 9 percent (840 in 1986 to 764 in
1990). e
The types of cases filed have not changed with the exception of the asbestos cases in 1988.
Regarding U.S. civil filings, 78 percent (1986) to 82 percent (1987) are attributable to three areas: contract,
real property, and social security. That share has remained fairly constant, except for 1989 when, there was
a large increase in the number of forfeiture proceedings emanating from an expanded criminal docket in that
year. Forfeiture proceedings amounted to 11 percent of the civil docket in 1989, Civil rights cases filed by
prisoners have consistently been over 300 each year and have maintained a stable percentage of private civil
filings (340 or 40 percent in 1986 and 361 or 47 percent in 1990). The relationship of habeas corpus to

prisoner civil rights filings has also remained stable at 1 to 6. With the exception of 1988 (a ten fold



increase due to asbestos cases), tort cases have also remained stable at 12 percent to 16 percent of the total
civil filings.

Terminations of civil cases exceeded filings for 1989-1991. Filings exceeded terminations in 1986,
1987 and 1988. This was affected by the vacant judgeship for 15 months in 1986 and 1987. If the asbestos
cases filed in 1988 are not considered, terminations would outnumber the filings in that year, also. The
number of terminations per judgeship is higher than the national average. The following statistics give some
indication of the productivity of the judges and the state of the current docket. The first table shows the
ratio of pending cases to terminated cases and is believed to be a good estimate of the true average duration

of a court’s cases (in years).

Ratio of Pending Cases to Terminations

YEAR FILINGS PENDING TERMINATIONS RATIO
1985 1449 1474 1381 - 1.07
1986 1301 1495 1280 117
1987 1467 1788 1174 152
1988 2091 2404 1471 1.63
1989 1177 2322 1259 1.84
1990 994 2262 1010 2.24

The following statistics show the number of case terminations per judgeship (based on 2.5 judges)

and the number of terminations per judge:

Case Terminations Per Judgeship _ |

July-December 1989 = 251.2 (41.9 per month)
January-December 1990 = 457.6 (38.1 per month)
January-June 1991 = 277.6 (46.3 per month)

Ll o

Case Terminations by Judge

1. Judge Vietor
July-December 1989 - 217 (36.2 per month)
January-December 1990 = 379 (31.6 per month)
January-June 1991 = 239 (39.8 per month)

2. Judge Wolle
July-December 1989 = 202 (33.7 per month)
January-December 1990 = 363 (30.3 per month)
January-June 1991 = 224 (37.3 per month)



3. Judge O’Brien
July-December 1989 = 124 (20.7 per month)
January-December 1990 = 209 (17.4 per month)
January-June 1991 = 123 (20.5 per month)

4. Judge Stuart
July-December 1989 = 19
January-December 1990 = 35
January-June 1991 = 12

5. Judge LongstafT (cases shown are referred with the consent of the parties under 28 U.S.C.
§ 636(C)(1)
July-December 1989 = 20
January-December 1990 = 35
January-June 1991 = 25
6. Judge Bremer (cases shown are referred with the consent of the parties under 28 U.S.C.
§ 636(C)(1)
January-December 1990 = 6
January-June 1991 = 8

The figures for the number of terminations, number of trials completed and time from issue to trial of civil
cases are equal to or better than the national average.

The number of cases in excess of three years old and the percentage of the court’s docket in excess
of three years old decreased in the 14-month period studied. Only in certain limited classes of cases did the
cases increase in real numbers. The class of greatest numbers (prisoner civil rights and habeas) showed a 16

percent decrease in cases three years old or more.

CRIMINAL DOCKET
Criminal case filings have increased significantly as a percentage of all case filings (7 percent in 1986
to 11 percent in 1990). There are more criminal cases going to trial, and the sentencing reform act requires
more time for the judges to prepare for sentencings and more time in court for the sentencings.

Criminal cases that Went to Trial

1986 sscvsssssssisians 21 Trials
1987.covemessecmrrennenn 19 Trials _
1988 scvivssssissismisnias 21 Trials
1989...vvreeererenneans 32 Trials
pLeLo]) Im—— 26 Trials
1991 (7 months)........... 14 Trials



The Committee has reviewed the Advisory Committee reports of other Districts and like the
Northern District of Iowa, much of the delay in the civil docket is attributed to the growth of the criminal
docket and the statutory and constitutional requirements which give precedence to it. This committee
observed a similar pattern in the Southern District but the magnitude of its effect has yet to be felt.

Many Advisory Committees express the belief that the growth of the criminal docket and the court
time necessary to respond is primarily the result of a national commitment to federalization of prosecutions
(e.g., drugs), and legislative attention to those prosecutions (e.g., sentencing guidelines). In addition,
congress has enacted expansions of federal jurisdiction in the civil area. [See Report of the Federal Courts
Study Committee (1990).]

These events are largely if not entirely beyond the control or even influence of the district court. In

the event the condition of the civil docket should worsen, this Committee should be prepared to make

further recommendations in response.

CONCLUSION
The state of the docket is good and will undoubtedly improve with the addition of the third judge.

The transfer of asbestos cases has reduced the pending civil caseload by almost one half.



FILINGS OF CIVIL AND CRIMINAL CASES

CIVIL CASES CRIKINAL CASES
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1990 999 235 764 1,010 256 754 2,262 264 1,998 129 109 67 1,128 1,119 2,329
1991 (6 mos) 528 634 2,145 61 50 62 589 684 2,207
$3 st sttt
CIVIL CASES CONMERCED BY NATURE OF SUIT -- PRIVATE CASES
PRISUNER PETITIONS  COPYRIGRT —
HARINE HOTOR VEBICLE OTHER OTHER PATENT
CONTRACT _ REAL PROPERTY  FELA PERSONAL INJURY PERSONAL INJURY PERSONAL INJURT  TORT ACTIONS ANTITRUST  CIVIL RIGHTS  COMMERCE  RAGEAS CORPUS  CIVIL RIGRTS — TRADEWARK™ CABDRTSUITS™ ACL UTHER
1986 106 8 3% -- 32 87 15 1 3 1 51 79 l6 ......... Jo ----------- 51
1987 157 15 U4 1 28 84 28 2 86 3 K]} ky1 7 T ]
1988 137 17 i = % Tl 5 T 7i i 1 s Al a—
1989 94 13 9 -- 16 70 1 2 ai - ¥4 37 b ] 5
1990 94 6 1 1 3] 18 3 2 ] - ] 32 I e
Tttt sty =
CIVIL CASES COMMENCED BY NATURE OF SUIT -- UNITED STATES CASES
PRISONER PETITIONS
LAND OTHER HOTIONS 10 FORFETTURES SOCIAL
CONTRACT  CONDEMNATION REAL PROPERTY  TORT ACTIONS ANTITRUST  CIVIL RIGHTS VACATE SENTENCE HABEAS CORPUS  CIVIL RIGHTS  AND PENALTIES [ABOR SUITS™ SECGRITY TAXSUITS™ ALL OTHER
e 189 2 7 5 T 3 E— — — — e ——
1987 187 2 121 20 - 7 13 -- 2 13 [] i%3 7 k13
1988 142 F] 76 11 - 3 10 3 3 T 3 5% R 3B
1989 69 -- i 6 1 ? [¥] 3 .= K] [ 100 20 F]
1990 A - 9 7 - 3 7 o 1 2 0 [ 3 1T a

ft1riry ez rrrrrLIELLLLGS




CIVIL CASES  CIVIL CASES OVER  CIVIL CASES ASSIGNED  CIVIL CASES TERMINATED  CIVIL CASES  CIVIL CASES OVER  CIVIL CASES ASSIGNED  CIVIL CASES TERHINATED

CIVIL CASES  CIVIL CASES OVER

PENDING THREEEARS Ot D——JULY—1989—THROUGH—— —JULY-—1989 -THROUGH————PEND ING———THREE-YEARSOLD——JUL¥-1990 -THROUGH — —3JULY—1990-THROUSEH PENDING— —THREE YEARS QLD—
JUNE 30, 1989 JUNE 1989 JUNE 30, 1990 JUNE 30, 1990 JUNE 30, 1990 JUNE 30, 1990 JUNE 30, 1991 JUKE 30, 1991 JUNE 30, 1991 JUNE 30, 1991
DGE DONALD O'BRIEN 406 28 250 246 409 58 a 219 406 57
DGE W. C. STUART 46 6 R X 46 9 7 ) U 18 é
OGE HAROLD VIETOR 473 20 - 425 439 458 0 415 478 392 - 26
DGE CHARLES WOLLE 1343 2 3 419 1298 56 23 446 1282 889
DGE R. E. LONGSTAFF 36 2 32 45 25 5 "48 . 35 37 . | ]
UDGE CELESTE BREMER 9 3 6 18 12 10 !

P OINTES T TINE MAGTSTTRATE SUDEEIANUARY19907

— — e ——— e B § i et e S S A A apmn b ey W co—

THREE YEAR OLD CASES

BIEIEBRELTASRIIRLLLT
PRISONER CASES o
------------------ OTHER .- e OIHER.
CIVIL HABEAS  CIVIL PRODUCT REAL ENPLOYMENT LABOR STATUTORY  PATENT PERSONAL
RIGHTS  CORPUS  RIGHIS . CONTRACT _ SECURITIES  ANTITRUST  LIABILITY _PROPERTY _FORFEITURE  DISCRIMINATION INSURANCE  LAW  ASBESTOS FELA  ACIS  TRADEMARK  BANKING FRAUD  INJURY
SEPTEMBER 30, 1991 35 3 8 3 1 1 B 3 I S | B 318 5 Y S
JULY 1, 1991 34 3 8 6 2 ! 5 3 3 2 2 A o e 9
JULY 1, 1990 7 7 3 12 3 1 4 1 2 7 10 1 Pl 5 4 2 b




CASES COMMENCED BY NATURE OF SUIT
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B. Cost and Delay
1. Is there excessive cost and delay in civil litigation in this district? What is the
supporting evidence for the Group’s finding?

The Committee has been unable to identify significant or excessive cost and delay beyond the
obvious and this finding impacts our recommendations. Costs of depositions, expert witnesses, travel and
other particular features have increased, as noted by nearly all. Informal surveys of corporate counsel
corroborate the view that discovery is the primary cost issue for business. However, there is no basis to
believe the Southern District is no higher than elsewhere.

A survey of civil practitioners revealed no perception of unreasonable delays. Those delays that
were noted were attributed to non-judicial factors (conduct of counsel, clients, or insurers). Ineffective case
management by magistrates and judges was rarely cited and posed only "moderate" delay. (Survey Result
Summary attached.)

A survey of attorneys who have handled cases against the government (1989-1991) confirmed this

observation,
- By a majority of 2 to 1, respondents indicate they have not encountered unreasonable
delays. Discovery practices, motions, and conduct of counsel were commonly cited as a
source of delays while the court’s pre-trial procedures generally were looked upon
favorably. P
- Respondents generally supported, or at least were willing to try, various measures designed

to improve the efficicncy of the court. Respondents generally opposed mandatory
arbitration while supporting voluntary ADR techniques.

2, If there is a problem with cost and delay, what are its "principal causes" (28

US.C. § 472(c)(1)(C))?

a. The "squeeze” of the criminal docket, and time necessary in response.
b. Conduct of opposing counsel, clients or insurers.
C. Unnecessary discovery.



d. Prolonged discovery disputes,

e. The volume of the docket in particular classes of cases (prisoner pro se).

f. Similar to other Committee observations, "the passage of legislation which
increases the workload of the federal court without commensurate increase

in judicial resources results in additional delays in civil litigation."

I RECOMMENDATIONS AND THEIR BASIS
A. State the "recommended measures, rules and programs” (28 U.S.C. § 472(b)(3)), such as
recommended local rules, dispute resolution programs, or other measures, and for each
explain how it relates to an identified condition and how it would help the court reduce
excessive cost and delay.
Mandated by the observation that delay in the Southern District is not unreasonable, the Committee
has few specific recommendations, which are targeted to areas of immediate concern.
1. Prisoner Pro Se Litigation
Of the cases that are filed approximately 50 percent are dismissed at the initial review stage as
frivolous. Of the cases that survive initial review, it is estimated that one-third result in prisoners obtaining
appointed counsel where the Eighth Circuit criteria for appointed counsel is satisfied. The Iowa State Bar
Association has obtained a grant from IOLTA which for the last several years as allowed the appointment of
private attorneys who are paid around $600.00 per case. There are 60-70 of these cases from the Southern
District per year.
The grant does not allow appointment for all cases that need counsel. The Southern District has
enacted a plan for representation of indigent plaintiffs as of March, 1992, to assess members of the Federal
Bar $50.00 if they do not want to take appointed cases. This source of funding should replace the IOL'I'A'

grant as of the Spring of 1994 and should provide for continued funding for a program similar to the present

Bar Association grant.



Before a pro se petition can get filed, it has to be screened, by the pro se law clerk. Perhaps 40
percent of the pro se filings are dismissed as frivolous. Because of the sheer volume of filings, initial reviews
can now take as much as three months to be processed. Apparently the Administrative Office of the court
system has proposed that each federal court have one pro se clerk for every 209 pro se filings, contrasted
with the present ratio of one clerk per 300 filings. The rate in the Southern District is approaching 415 per
year.

Another source of delay in the existing pro se prisoner litigation results from a practice of referring
prisoner cases to Magistrates for evidentiary hearings that often take place in Fort Madison. When cases
are referred to Magistrates for reports and recommendations there is obviously an extra appeal stage
imposed on all parties. The alternative is to get the parties to consent more often with an early firm trial

date as an inducement.

a. Add a second pro se clerk.
b. Induce consents to trials before Magistrates, rather than reports and recommendations.
c Initiate a pilot project implementing an expedited docket for prisoner cases, the

components of which might include:

The defendants shall retain 40 days within which to file their answer. If plaintiff is

pro se, at the time of the answer and in addition, the defendants will file a

Preliminary Status Report which shall include:

- the nature of the plaintiff’s claim;

- the nature of the defense;

- a description of documents which defendants will deliver to plaintiff
voluntarily;

- a description of the discovery which.defendants believe will be necessary
prior to trial;

- a tentative list of witnesscs necessary for trial;



- a statement whether the case based upon the information provided is
suitable for submission to the expedited process.

If plaintiff is represented by counsel, counsel for plaintiffs and defendants will discuss by
telephone within 10 days of the filing of the answer, and submit a report of that conference
and discussion within 10 days therealter as to each of the items identified above. If the
criteria for expedited processes are met, discovery, trial briefs, and pretrial motions would
be prohibited. Trial would be limited to two hours or less to be held at Fort Madison
before the Magistrate Judgc.‘ Trial would be set no less than 60 and no more than 90 days

after answer.

2, Federal "Small Claims" Docket
The suggested title does not denigrate the value of the claims to lilc parties but refers to pre-trial
resources that, like the prisoner pro se cases, could be saved by consensually fast-tracking certain cases. The
Committee recommends further study and implementation by rule for those cases wherein consent to such a
process could be requested. If results from the prisoner docket justify continued or increased use, and
cxpansiori of the program appears to be of some benefit in this class of cases, legislative recommendations
will be considered as part of the continuing work of this committee.
3. Alternative Dispute Resolution
The Northern District committed in a formal way to the concept. The Committec recommends the
Court’s involvement should be limited to providihg ADR availability, encouraging and facilitating its use.
Alternative dispute resolution (ADR) is a term which encompasses a number of different processes
used to resolve litigation other than the traditional court or jury trial. Some such processes are handled by
the court (settlement conferences, summary jury trials) while others take place outside the traditional system
(mediation, arbitration). The committee belicves that greater avwarcncss of the various forms of ADR by the

court, the attorneys and the parties, will lead to greater use of ADR. In turn, it is believed that an increased



use of ADR will result in getting cases settled earlier and more cost effectively to the litigants and/or
taxpayers. It is recognized that not all cases are appropriate for ADR. Furthermore, the committee does
not feel a mandatory, court-sponsored ADR program is needed or desirable at this time. In order to
increasc thc awareness and voluntary use of ADR, the committee makes the following recommendations.

1. At the time the parties are sent the 120 Day Report, they should also be sent information
on the different ADR procedures available, including the cost involved in each. [Either our committee or
one of the other bar committees which are studying ADR could prepare this.] This information sheet should
inform the parties that the court encourages them to utilize ADR and to discuss the benefits of doing so
with their clients. Mandating this discussion by requiring clients to sign scheduling orders or requiring
attorney’s certification was discussed but is not recommended by the committee.

2. The court should, on cases it deems appropriate, actively encourage attorneys during
hearings and conferences during the course of the litigation to consider the use of ADR and to discuss ADR
with their clients. Mandatory in-person status conferences to discuss discovery and ADR availability were
discussed but are not recommended. The demand on already premium magistrate-judge time as well as the
indirect costs of substantial travel time for clients and court militates against adoption. Telephone
confercnc-es in the alternative were discounted as not as effective in achieving the desired results. The
committee recommends a Pilot Project be implemented where 20-25 percent of cases would be selected, at
the discretion of the court, for in-person meetings with counsel and parties to discuss ADR alternatives.
This committee, as part of its ongoing responsibilities, would assist in compilation and review of data, to
determine the efficacy and effect on the docket.

3. At the final pretrial conferences, the court should inquire of all parties on the record
whether they have discussed ADR with each other and with their clients.

4, The cost of any ADR process should be the responsibility of the parties.

10



4. UNIFORM COURT RULES (NORTHERN AND SOUTHERN DISTRICTS)
Historically the Northern and Southern District have attempted to achieve uniformity in practice, to
the extent possible, through Local Rules. The committee believes this is a laudable goal which should
continue to be pursued, for the convenience of the court, and counsel and parties who practice in both
districts.
The committee reviewed each of the recommendations for rule changes of the Northern District
Advisory Committee contained in its December 30, 1991, report. This committee recommends adoption of

only No. 8:

The court should adopt a local rule governing the identification of
documents withheld by any party on a claim of privilege:

Where a claim of privilege or work product protection is asserted in
objecting to any interrogatory or document demand, the party asserting the
privilege shall identify with respect to each communication the nature and
basis of the privilege claimed. Upon request, the party shall provide as
much of the following information as is not encompassed by the privilege:
(A) its type; (B) its general subject matter and purpose; (C) its date;

(D) the names of persons making or receiving the communication or a
copy thereof or, if the communication was oral, of those present when it
was made; (E) their relationship to the author or speaker; and (F) any
other information needed to determine the applicability of the privilege or
protection.

Our singular recommendation is not a negative comment on the substance of the Northern District
recommendations. The comments and observations are obviously the result of a great deal of thought and
energy. This committee does not differ with the wisdom or the need for some of the procedures noted but
only with the necessity for a Local Rule to achieve the desired result. This Committee believes many of the
recommended actions are already within the discretion of the magistrate-judges or the district court judges.

The committee recommends a joint meeting be held by the committees for both the Northern and
Southern districts and the courts to discuss and perhaps arrive at uniform rules. This committee believes a
joint meeting to be consistent with present responsibilities and our on-going responsibilities.

The recommendations made here, while not extensive, are consistent with the perceived need in the

Southern District. Additional time and resource commitments will be required of the court and attorncys in

11



implementation of the Pilot Projects, but the‘ results in reduced costs and delays may be significant, justifying
expansion of the Projects.

As the docket analyses indicate, the district is fortunate to have avoided many of the more egregious
examples of delay. This committee believes after review, that this is attributable to prior utilization of many
docket control mechanisms by the courts of this district, both formally and informally.

The Southern District already, and has for some time, involved judicial officers in identification of
complex cases, early management of pre-trial processes, encouragement of non-judicial resolution of
discovery disputes, and judicial involvement with the parties in settlement discussions. In this report, the
committee has recommended greater use of ADR be encouraged but not mandated. Early neutral
evaluation was not included. The committee believes that mandating such a program is not presently
necessary and would not reduce delays but instead potentially increase costs. Implementation of pilot
projects will facilitate planful change, only after data collected suggest effective procedures.

Respectfully submitted,
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CIVIL JUSTICE PEFORM ACT - ADVISORY GROUP
SDIA ATTORNEY SURVEY RESULTS

Background Information

1.  For how many years have you been practicing law? [fz Years.

"6

2. What percentage (estimated of your practice (of time spent) is devoted
to civil litigation? KO %
3. During the past three years, what pércentage (estimated) of your civil
litigation practice was in the SDIA? 2 S %
4. During the past three years, what percentage (estimated) of your civil
litigation practice was in the NDIA? $
5. During the past three years, what percentage (estimated) of your civil
litigation practice was in State District Courts? < 3
. How many practicing lawyers are there in your firm or organization?
142 WNete: witheed State a,ﬂomseys dlerage Is 29 .
7. What percentage (estimated) of your civil litigation practice censists
of representing plaintiffs? </ 77 %
8. What percentage (estimated) of vour civil litigation practice consists
of representing defendants? %

The following questions pertain to your civil litigation experience in the
SDIA during the past three years.

8.5 Have you encountered unreascnable delays? ci-Yes ’:3 o
If yes, how much have each of the following contributed to these delays

None Slichtly Moderatelv Substantisllvy

3

—

Tactics of opposing counsel

Conduct cf clients

Conduct of insurers

% o

Personal or office practice
inefficiencies

Judicial inefficiencies

-l P |-

\1 |\’|\

Rules of Practice

. Have you found such liti

getion 1 =
Q] Yes __[5 lo Explain:



= _2_

No, not yet, but I can see the potential for it. @ .

A lengthy time it takes to bring a case to trial in the SDIA seems
to increase the cost of litigation.

Need a discovery referee (magis) to promote gquick dispute
resolution in discovery; Defendants do not make good faith effort
to respond to discovery requirement of counsel making a good faith
effort to resolve results in a paper game; court isn't much help.

Defendants make litigation as costly for plaintiffs as possible;
Corp defendants interpose frivolous objections resulting delay

and paper games.

Failure to respond to discovery requests - stonewalling.

Too much needless discovery; trlal delays courts resistance
to follow rules. 3 :

Unneceséary motions; Excessive depositions.

Depositions and expert fees are the most significant items.
Cost of experts, number of lawyers involved.

Much is products liability in character. This normally

necessitates experts, their depositions and tests, etc.

If yes, how much have each of the following contributed to the

unnecessary costs? Explain:

.

Disputes over discovery would be the largest potential coniributcr.

Clients {corp & large orgs.) do not divulce information to counsel
or counsel knows but objects in all manner of obstructionist
objections.

Yy @ corporate counsel; don't tell local

Defendanvs case run D
counsel truth-or tell them to object without making gocd faith
effort to comply with FRCP's.

A uszless motien practice; or unnecessary discovery (fishing
expeditions) cause high costs; the courts failure to enforce
rules reguires duplication of efforts.

-
S

lione Slichﬁly Modarately
4 = 3.
Conduct of clients é&_ & [

Concduct of counsel
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m
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3
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— _3_..

Conduct of insurers s J J 3 _
Personal or office

practice inefficiencies _a_?_ >} i =
Judicial inefficiencies .3 o) Y, -

Explain:

- (Conduct of insurers above - unknown). Don't know extent of delay from
unnecessary motions is from insurance carriers or defense counsel.

10.

To what extent have tactics of counsel contributed to unreasonable

delays or unnecessary costs?

which

) 5'None 2 Slight é Moderate 3 Substantial

If you selected moderate or substantial please indicate the extent to
each of the following tactics of counsel contributed to your assessment.

Substantially Moderately Slightly None

K

I

Unnecessary use of Interroga-
tories

Too many interrogatories
Too many depositions

Too many deposition questions

oo I o oo o

Overbroad document requests

Overbroad responses to document
production reguests

)

Unavailability of witness or
counsel

o o o s o e
o foo I~ I I

1 I

e |

Raising frivolous objections
Fail empt in good faith
to s

-
L ow
ve lssues without court

[
3
rt

Unwarranted sanctions motions

b b R

o~
EYLERIN
AN

Lack of prolessional courtesy



- g

Failure to follow existing rules

and tactics _;iL _;:: __l_ _21 B
_ Other . ek it —
Other R _ e o
Other -

-.  Explain:
— Other: No good faith effort disclose.

~ Other: No loyalty to court.

Other: No good faith effort.

Other: No "loyalty to court.

Every time counsel create non-substantive issues through
trial techniques or personality problems costs increase.

11. To what extent has ineffective case management by magistrate judges
contributed to unnecessary delays or unreasonable costs?

o

None & slight 3 Moderate — Substantial

If you selected moderate or substantial, please select the
appropriate response to the following court activities:

Number of status conferences . .Pre-motion conferences

Far too many
Somewhat too many
Reasonable number
Somewhat too few
Far too few

Far too many
Somewhet too many

O—

¢ Peasonable number
_;2 Somewnat toc few
! : resl

fnsir

Deadlines Extension of deadlines

Far too restrictive
Somewhat too restrictive
Reasonable -
Somewhat permissive

Far to permissive

| Far too restrictive

| Somewhat too restrictive
2 Reascnable

| _ Somewhat permissive
— Far to permissive

JINSNY

Please indicate the extent to which each of the following possitle
instences of ineiZective case management by magistrate judges ceniributed to
your assessmenc:



- g

Substantially Moderately Slightly lone

Delays in entering

scheduling orders =
Excessive time periods provided
for in scheduling orders

]
~ |

Failure to resolve discovery
disputes promptly

Failure to resolve other

motions promptly /

Scheduling too many motions on
different cases concurrently

)

)
el
[ U VI N YO SN VR W VR T

"Failure to ‘tailor discovery to
needs of the case

oo [ T b

Failure by magistrate judge to
initiate settlement discussions

Inadequate supervision of settle-
ment discussions

i

Inadequate judicial preparation
for conferences or proceedings

~ b

f

Failure to enforce scheduling
order

Other

T TI  V V  TO

]|
|\.|1'|J

Other
12. To what extent has ineffective case management by judges contributed to
unnecessary delays or unreasconable costs?

52 Hone 6/ Slight 3 Moderate —— Substantial

I
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" If you selected moderate or substantial, please select the appropriate
response for the following court activities:

Number of status conferences

Far too many
Somewhat too many
Reasonable number
Somewhat too few
Far too few

i

Deadlines

Far too restrictive
— Somewhat too restrictive
3 __ Reasonable
— Somewhat permissive
— Far to permissive

Pre-motion conferences

TN

[N

Please indicate the extent to which each

Far too many
Somewhat too many
Reasonable number
Somewhat too few
Far too few

Extension of deadlines

Far too restrictive
Somewhat too restrictive
Reasonable

Somewhat permissive

Far to permissive

of the following possible

instances of ineffective case management by judges contributed to your
assessment:

Substantially Moderatelv Slightlv HNone

Failure to enforce
scheduling order

Delays in entering scheduling
orders

Excessive time periods pro-
vided for in scheduling orders

Failure to resclve discovery
disputes proasptly

Failure to resclive other
motions promptly

ing tco many motions on
ent cases concurrently

Failure to tailor discovery to
needs of the case

e to 1nitiate

failure by judg
scussions

u
settlement &

d
i

S

e b= e

bo b 1)
bk k-
~ ~ kv ke

S

K
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Inadequate supervision of
settlement discussions

¥

Inadequate judicial preparation
for conferences or proceedings

I
¥

Failure by judge to assign
reasonably prompt trial dates 52

Failure of judge to meet
assigned trial dates —

Failure by judge to give sufficient
advance notice of trial

l

Other

Other

IR TR T VY Ny te
I

IRy

Hh ks oy~ s

1 |

Other

The following questions describe solutions which have been implemented
in other districts or are under active consideration to address concerns
regarding unnecessary delays and unreasonable costs in federal civil
litigation. With respect to each proposed solution, please indicate your
opinion as to its effectiveness in expediting civil litigation or reducing its
costs.

- This part of the form is not very informative because it
doesn't provide-space for negative feelings. I do have
negative feelings about some of these proposals.

antial THModerate Sliaht llo effect 1o

Subst
isct effect eifect a2t all opin

er:

M |n

13. Shorter time limits for
completing the verious
states of litigation : ] 15’ C? :3 !

14. Requiring counsel to

15. PRequiring mandatory 35 é)
efiling of med:iations £5 ’7 ;3

= (D

0

/¢



16. Permitting pre-motion
conferences with the court

on any motion at the
 request of the any party

17. Requiring pre-motion

conferences with the
court for the following
categories of motions:
Dispositive motions

" (dismissal, summary
judgment)

Discovery motions

Other motions

= k-

"~ Too corplex and time consuming (#17)

18.

19.

-

20.

Permitting the filing of

procedural, non-dispositive
motions (for example, motions
to amend and motions to add
parties) by letter rather

than formal motion and brief

tion for memoranda of law,

except Ior good cause shown

Make it 2 cent pages.

less than:
$100, 200
$200, 000
$1,000,000
Absolutely opposed to #20.

But at sacrifice of rights

(a

Providing a 15 page limita-

-2

Requiring mandatory arbitra-
tion of all disputes in which
the amount in controversy is

+
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s o fon
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2
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21.

22.

23.

25,

26.

Providing court-annexed
mediation upon mutual
consent of parties for

~some or all issues in
"dispute

Making available attorneys
who are experts in the
subject matters in dispute
to evaluate claims and
defenses and to assist
parties in settlement
negotiations ("early
neutral evaluation”)

Requiring attendance of
parties and/or their
insurers at court .
settlement conferences

Requiring Rule 11 sanctions
motions to be separately
filed and not appended

to another motion

Increased availability of
telephone conferences with
the court

Requiring automatic
disclosure of the following
information shortly a;ter
founder of issue:

The identity of witnesses
reasonable likelv to have
information which bears
significantly uron claims,
defenses cor damaces

General description of
documents relied upon in
preparing pleadings or
contemplated to pe used in
support of the paztiss®
a1lecatlons cr calculation

p"‘s‘ar*c an
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27.

-—10~

Requiring automatic
disclosure prior to the
final pre-trial conference
of the qualifications, the

“opinions and the basis for

those opinions of experts
intended to be called as ‘ C?
trial witnesses C;

— Should be retained experts vrs. treating doctors.

28.

Conditioning grants by the
court of broader discovery
upon the shifting of costs

in instances where the burden
of responding to such
requests appears to be out

of proportion to the amounts- c7 67

or issues in dispute

- Absolutely opposed to #28.

29.

Defining the scope of

permissible discovery by

balancing the burden or

expenses of the discovery é g

against its likely benefit

— Oppesed.

30.

Assessing the costs of

discovery motions on the _ z . :;.

losing part

I ~

- Opposed.

31.

32.

or
I

ime

cov

ct

D kh

(™)
U}]

Providing less
ticn of d
Requiring discovery

relating to particular issues

(e.g., venue, ‘class certiiica-

tion) or & specified stage oI

the case (e.g. liability) to

be completed before permitting

discovery respecting other ,
l1ssues cr another stage (e.G., 3 4,

L
.

¥

damages, ewperts)
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33. Limiting the number of

interrogatories presump- _ .
tively permitted ;2 5 é; 57

34. 'Limiting the type of
interrogatories (e.g.,
identification, contention)

presumptively permitted at ' =
various states of discovery js Sf 42 2

35. Limiting the number of
depositions presumptively
permitted - 5 ) 87 i

36. Limiting the length of

depositions presumptively
permitted i :Z é; fE;

Substantially Moderatelv Remainad Moderately Substantiallw

Improved Improved Unchanaged Worsened Worsened

37. During the past
three years, the
costs and time it
takes to litigate

civil actions ‘
has: = = /j% /55 ‘/
38. During the past three years, how many moriths (on average) has it taken

from the time your civil ,cases were ready for trial to the time that trial

actually commenced? /#/ months (or (fﬂ.ﬂ éf not applicable)

39, [Optional] 1II delay is a problem in the S
cases, what addi<icnal sucgesticns or comnents ¢

delays.

- I have not had a preblem with delay.

~ Legalize some drucgs; expand drug t:eatmnnt and drug education;
drastically recduce the time and &money spgent on crug prosecutions;
also aooo_nb more federal judges; I also practice in the District
of New Mexico, which has cocd rules on the page limit of briefs;
the E.D. VA has an expedited docket-management system which seems
to work well. ] .

- Magistrate ke available for telephon2 conferences (status/
d:sco\e:\ ncre cften; plaintifis gene*a‘1" need court's
intervention to get defendants to pr with discovery rules 1in
good faith timely a;h*on sanctions imposed for obijections which

D- for disposing of civil
o ycu have for reducing those
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are interposed for delay and avoid discovery (see Dowell v.. Hobart,
SDIA).

- The court should have mandatory status conferences 60-20 days;
initial conference would cover first interrogatories and requests;
court would rule - get things moving - and avoid the "gamesmanship"
most defendants play; sanctions imposed for frivolous objections
or failure to attend/make good faith effort; require corporate
counsel or representative to be present.

- I am opposed to the limitations in 20 and 28-36. This
questionnaire does not ask about opposition. It appears
screwved in that regard; the delay in our trial was because
Judge Wolle had all of the asbestos cases interfering with
the rescheduling of a trial date; Don't change a system which
is not broken by putting impossible deadlines on litigants or
taking away the right to trial by jury.

= I do not feel delay is a problem, but I'm sure all of our
clients do. We need to consider all of the above to dispose
of litigation in various stages, to cut the costs of
litigation and get speedier justice.

- Nothing really additional. Would emphasize that limiting
interrogatory scope and deposition number and scope would
really help in my opinion. Also, the judges should rule
quicker and more deifinitively on dispositive or partially
dispositive motions. Getting firmer and earlier noticed

rial dates would r ally help, but I know that's difiicult.
Arbitration/mediatlon is not the answer. Generally, SDIA
is doing a real good job.

- More judges. ’ - .

40, Optionall If ccsts asscciated with civil litication in the SDIA are
. ]

unrzaseorasly high, whzi addif:onal suggestiovns or commenis do you have for

reducing those costs?

I have not had a problem with unreasonably high costs.

- DlSCOvEI{ management ference within 90 days of answer/define
sccpe oI initiel discevery and crder parties to answer initial
1nterroca;or1es énd reguests (no cbjections or general objecticns);
then, regular status conferences every 60 days to keep-'case moving
and resolve disputes withcur constant letters/calls between counsel;
Discovery heas turned to gamesmanship with letters between counsel;
plalntlff asks about one thing and answer ( by letter) ccmes about
semething else; objections to basic requests for information are
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commonplace; then counsel must expend 60-90 days exchange proposals
while local defense counsel checks with client/corporate counsel.

The court must take active part in managing discovery to keep case
moving; periodic conferences would serve both sides and resolve
impediments/unresponsive answers; expert issues and keep both sides
focused on ultimate goal - to settle or try the dispute; defendant
who knows it cannot hide information and drag the dispute out will
settle sooner than one who knows continued expense and delay will
"soften up" plaintiff and counsel!

Costs are high, but no unreasonably so; Telephonic/video depositions
may help in some cases, but should be optional; Justice is too
important to ration because it costs too much or because it involves
juries; Ve must protect the jury system at all costs and we must
protect the right to obtain information -- fully.

Increased use of sanctions for meritless positions and tactics;
Increased use of partial summary judgments on law issues;
Imposition of attorneys fees on losing parties where the case
was without merit or nexatiously conducted.

This is not limited to SDIA but to all civil cases where experts
are used. There needs to be a limitation on the number -of
experts and “psuedo-experts"” should be restricted. 1In addition,
strict enforcement of limiting the expert to his/her written
opinions provided before trial would shorten the deposition and
reduce costs. '

While I'm not regussting shorter trial and discovery scneduling,
I believe a shorter track to trial, with less discovery, with
pre-filing review and mandatory mediation with penalties for
failure to reascnablv settle would go a long ways toward
effecting a better judicial process for our clients. "We spend
too much time seeking a method to achieve a goal compatible to
our needs and too little toward achieving justice. Maybe I've
become too cynical!

Same as 32 above ("Hothing really additicnal . . ."). WVould only

add the arbitration/mediation would only increase costs in my
opinion.

The type of casers) I used as the data base for my respcnse is:

Commercial litigezicn.

L
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Civil.
Patent, trademark and copyright.
Environmental and employment cases.

Large civil tax refund cases.

Large civil actions brought by the U.S. under CERCLA.

Personal injury/commercial litigation.
Personal injury, commercial litigation.

Business tort.

Complex corporate litigation. _ .

Personal injury, products, employment.

Product liability, first party bad faith, fraud and
misrepresentation. "

Complex civil litigation. .

Civil, personal injury on premises of defendant.
Personal injury, business litigation.

Savings and loan litigation.

Products liability.

SE1:E0415601.92
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CIVIL JUSTICE REFORM ACT - ADVISORY GROUP
SDIA ATTORNEY SURVEY RESULTS

Background Information

1.  For how many years have you been practicing law? {fz Years.

25 What percentage (estimated of your practice (of time spent) is devoted

to civil litigation? KO %

3. During the past three years, what pércentage (estimated) of your civil

litigation practice was in the SDIA? 2 E %

4. During the past three years, what percentage. (estimated) of your civil

litigation practice was in the NDIA? $

5. During the past three years, what percentage (estimated) of your civil

litigation practice was in State District Courts? < %

6. How many practicing lawyers are there in vour firm or organization?
182 Note: withed State atlorneys duerage Is 29 .

Ta What percentage (estimated) of your civil litigation practice consists

of representing plaintiffs? <7 2

8. What percentage (estimated) of vour civil litigation practice consists

of representing defendants? $

The following questions pertain to your civil litigation experience in the
SDIA during the past three years.

8.5 Have you encountered unreasonable delays? C? Yes ':3 No

If yes, how much have each of .the .following contributed to these delays?

None Slichtlv Modératelv Substantiallv

Tactics of opposing counsel

Conduct of clients

o oo

Conduct of insurers

Personal or cffice practice
inefficiencies

Judicial inefficiencies

= b o |-

AREY S SR

o f )R-

|1|\|)

Rules of Practice

(Ye)

Have you found such litigation to be unnecessarily costly?

Q Yes [A_No Explain:

/12
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- No, not yet, but I can see the potential for it. . =

- A lengthy time it takes to bring a case to trial in the SDIA seems
to increase the cost of litigation.

- Need a discovery referee (magis) to promote quick dispute
resolution in discovery; Defendants do not make good faith effort
to respond to discovery requirement of counsel making a good faith
effort to resolve results in a paper game; court isn't much help.

- Defendants make litigation as costly for plaintiffs as possible;
Corp defendants interpose frivolous objections resulting delay
and paper games.

- Failure to respond to discovery requests - stonewalling.

~ Too much needless discovery; trial delays; courts resistance
to follow rules.

— Unnecessary motions; Excessive depositions.
~ Depositions and expert fees are the most significant items.
— Cost of experts, number of lawyers involved. e

- Much is products liability in character. This normally
necessitates experts, their depositions and tests, etc.

If yes, how much have each of the following contributed to the
unnecessary costs? Explain:

Disputes over discovery would be the largest potential contributor.

- Clients (corp & large orgs.) do not divulge information to counsel
or counsel knows but objects in all manner of cbstructionist
objections.

- Defendants case run by a corporate counsel; don't tell local
counsel truth-or tell them to object without making good faith
effort to comply with FRCP's.

- A useless motion practice; or unnecessary discovery (fishing
e¥peditionsj cause high costs; the courts failure to enforce
rules requires duplication of efforts.

lione Slightlv Moderately Substantiallv

& 4.
s A

Conduct of counsel ’

Conduct of clients ;3_‘ JQL_

/12



- (Conduct of insurers above - unknown).

10.

which

=3

Conduct of insurers P

Personal or office

practice inefficiencies 02

Judicial inefficiencies _3

Explain:

bl

J

2

Don't know ektent
unnecessary motions is from insurance carriers or defense

To what extent have tactics of counsel contributed to
delays or unnecessary costs?

:S’None é Slight G; Moderate 3 Substantial

If you selected moderate or substantial please indicate the extent to

each of the following tactics of counsel contributed to your assessment.

los

It

of delay from

counsel.

unreasonable

Substantially Moderately Slightly None

Unnecessary use of Interroga-
tories

Too many interrogatories

Too many depositions

Too many deposition qgestions
Overbroad document requests

Overbroad responses to document
production requests

Unavailability of witness or
counsel

Raising frivolous objections

Failure to attempt in good faith
to resolve issues without court
intervention

Unwarranted sanctions motions

Lack of professional courtesy

o~k bbb RN
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o~
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Failure to follow existing rules

and tactics __5_ _—:. ___L. ; B
_ Other e ol e -

Other R - s e

Other .

Explain:

— Other: No good faith effort disclose.

— Other: No loyalty to court.

Other: No good faith effort.

Other: No loyalty to court.

- Every time counsel create non-substantive issues through
trial techniques or personality problems costs increase.

11. To what extent has ineffective case management by magistrate judges
contributed to unnecessary delays or unreasonable costs?

l:i None A slight -3 Moderate —— Substantial

If you selected moderate or substantial, please select the
appropriate response to the following court activities:

Number of status conferences, . Pre-motion conferences
— Far too many — Far too many
— Somewhat too many —~ Somewhat too many
Reascnable number 4/ _ Reasonable number
Somewhat too few — Somewhat too few
| Far too few — Far too few
Deadlines Extension of deadlines
| Far too restrictive — Far too restrictive
| _ Somewhat too restrictive [ Somewhat too restrictive
2 _Reascnable 3 Reasonable *3
| Somewhat permissive /° Somewhat permissive

— Far to permissive Far to permissive
Please indicate the extent to which each of the following possiktle
instances of ineffective case management by magistrate judges contributed to
YOUur assessment:

1 £
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Substantially Moderately Slightly None

Delays in entering
scheduling orders

I

Excessive time periods provided
for in scheduling orders

]

Failure to resolve discovery
disputes promptly

Failure to resolve other

motions promptly /

Scheduling too many motions on
different cases concurrently

ol b

)

Failure to tailor discovery to
needs of the case

bE

Failure by magistrate judge to
initiate settlement discussions _—

I |

IRTE T O T

Inadequate supervision of settle-
ment discussions

i

. Inadequate judicial preparation
for conferences or proceedings

~ b

Failure to enforce scheduling
order

Other

-

INENE

Other

12, To what extent has ineffective case management by
unnecessary delays or unreasonable costs?

52 None :2 Slight 3 Moderate iy

hh s s o~ ol I I b Ky

judges contributed to

Substantial

/b
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If you selected moderate or substantial, please select the appropriate
response for the following court activities:

Number of status conferences Pre-motion conferences
— Far too many — Far too many
— _Somewhat too many / _ Somewhat too many
.3 Reasonable number o] _ Reasonable number
— Somewhat too few — Somewhat too -few
— Far too few — Far too few
Deadlines Extension of deadlines
— Far too restrictive — Far too restrictive
— Somewhat too restrictive -2 Somewhat too restrictive
3 _Reasonable / Reasonable
— Somewhat permissive — Somewhat permissive
— Far to permissive — Far to permissive

Please indicate the extent to which each of the following possible
instances of ineffective case management by judges contributed to your
assessment: .

Substantially Moderately Slightly Mone

. Failure to enforce
scheduling order

)

o by |1
bk k-
~ ke ke ol

Delays in entering scheduling
orders

Excessive time periods pfo-("

vided for in scheduling orders

Failure to resoclve discovery
disputes promptly

Failure to resolve other
motions promptly

Scheduling too many motions on
different cases concurrently

Failure to tailor discovery to
needs of the case

— = |3

failure by judge to initiate
settlement discussions

Ve b= o -

o oy |1

K



Inadequate supervision of
settlement discussions

[
-

|

Inadequate judicial preparation
for conferences or proceedings

I

Failure by judge to assign
reasonably prompt trial dates az

~

Failure of judge to meet
assigned trial dates

Failure by judge to give sufficient
advance notice of trial

l

(Y

IIIJ TN VI B VN

Other

Other

I
WDl ol = fw
I

mn

—
—

Other

The following questions describe solutions which have been implemented
in other districts or are under active consideration to address concerns
regarding unnecessary delays and unreasonable costs in federal civil
litigation. With respect to each proposed solution, please indicate your
opinion as to its effectiveness in expediting civil litigation or reducing its
costs.

- This part of the form is not very informative because it
doesn't provide space for negatiye feelings. I do have
negative feelings about some of these proposals.

Substantial Moderate Slight No effect No
eftect effect effect at all opin

13. sShorter time limits for

completing the various

states of litigation ] .f;‘ C? 3 J)
14. Requiring counsel to

attempt to resolve issues
before ccurt intervention

q [
15. Requiri dat
pfg?iiizg Zinm:digzions ~;§_ 25 CZ 69 ;5

/R



16.

17.

“request of the any party

" (dismissal, summary
4 P

Permitting pre-motion
conferences with the court
on any motion at the

a

Requiring pre-motion
conferences with the
court for the following
categories of motions:
Dispositive motions

judgment)

Discovery motions

SNE

Other motions

- Tco complex and time consuming (#17)

18.

19,

Permitting the filing of
procedural, non-dispositive
motions (for example, motions

to amend and motions to add
parties) by letter rather

than formal motion and brief 6[

Providing a 15 page limita-

tion for memoranda of law,
except for good cause shown 55

- Make it 2 cent pages.

20.

Requiring mandatory arbitra-

tion of all disputes in which
the amount in controversy is

less than:

$100,000 _é;
$200,000 =
_d

§1,000,000

- Absolutely opposed to #20.

- But at sacrifice of rights (as to #20).

8

b [

L~ g

N
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21.

2.

23.

25.

26.

Providing court-annexed
mediation upon mutual
consent of parties for
some or all issues in

*dispute

Making available attorneys
who are experts in the
subject matters in dispute
to evaluate claims and
defenses and to assist
parties in settlement
negotiations ("early
neutral evaluation")

Requiring attendance of
parties and/or their
insurers at court
settlement conferences

Requiring Rule 11 sanctions
motions to be separately
filed and not appended

to another motion

Increased availability of
telephone conferences with
the court

Requiring automatic
disclosure of the following
information shortly after .
founder of issue: .

The identity of witnesses
reasonable likely to have
information which bears
significantly upon claims,
defenses or damages

General description of
documents relied upon in
preparing pleadings or
contemplated to be used in
support of the parties'’
allegations or calculation
of damages

Existence and contents of
lnsurance agreements

o

Y
L

(O
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Requiring automatic
disclosure prior to the
final pre-trial conference

~of the qualifications, the

‘opinions and the basis for
those opinions of experts
intended to be called as C?
trial witnesses C;

- Should be retained experts vrs. treating doctors.

28.

Conditioning grants by the
court of broader discovery
upon the shifting of costs

in instances where the burden
of responding to such
requests appears to be out

of proportion to the amounts 77 67
or issues in dispute

- Absolutely opposed to #28.

29.

Defining the scope of
permissible discovery by
balancing the burden or
expenses of the discovery é g
against its likely benerfit

~ Opposed.

30.

Assessing the costs of

~ Opposed.

31.

32

discovery motions on th N . :
losing party : :5 ;3
Providing less time for

completion of discovery z

Requiring discovery

relating to particular issues

(e.g., venue, class certifica-

tion) or a specified stage of

the case {e.g. liability) to

be completed before permitting

discovery respecting other

issues or another stage (e.g., ' .
damages, experts) 3 é
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33. Limiting the number of ; _
interrogatories presump- ;
tively permitted 02 5 é;

34. 'Limiting the type of
interrogatories (e.g.,
identification, contention)

presumptively permitted at .
various states of discovery %l é;

s
|

35. Limiting the number of

depositions presumptively
permitted 5 g?

36. Limiting the length of

depositions presumptively
permitted P fz é;

Substantially Moderetely Remained Moderatelv Substantially
Improved Improved Unchanged Worsened Worsened

U NS
N

37 During the past
three years, the
costs and time it
takes to litigate

civil actions :
has: e = /3 /55 41/

38. During the past three years, how many months (on average) has it taken
from the time your civil ,cases were ready for trial to the time that trial

actually commenced? é?f months (or(ﬁﬁzdif not applicable)

39. [Optional] 1II delay is a problem in the SDIA for disposing of civil
cases, what additional suggestions or comments do you have for reducing those
delays.

= I have not had a problem with delay.

- Legalize some drugs; expand drug treatment and drug education;
drastically reduce the time and money spent on drug prosecutions;
also appoint more federal judges; I also practice in the District
of New Mexico, which has good rules on the page limit of briefs;
the E.D. VA has an expedited docket-management system which seems
to work well. .

- Magistrate be aveailable for telephons conferences (status/
discovery) nmore cften; plaintiffs generally need court's
intervention to get defendants to comply with discovery rules in
good faith timely fashion; sanctions imposed for objections which
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are interposed for delay and avoid discovery (see Dowell v.. Hobart,
SDIA).

- The court should have mandatory status conferences 60-90 days;
initial conference would cover first interrogatories and requests;
court would rule - get things moving - and avoid the "gamesmanship"
most defendants play; sanctions imposed for frivolous objections
or failure to attend/make good faith effort; reguire corporate
counsel or representative to be present. i

- I am opposed to the limitations in 20 and 28-36. This
guestionnaire does not ask about opposition. It appears
screwed in that regard; the deley in our trial was because
Judge Wolle had all of the asbestos cases interfering with
the rescheduling of a trial date; Don't change a system which
is not broken by putting impossible deadlines on litigants or
taking away the right to trial by jury.

- I do not feel delay is a problem, but I'm sure all of our
clients do. We need to consider all of the above to dispose
of litigation in various stages, to cut the costs of
litigation and get speedier justice.

- Nothing really additional. Would emphasize that limiting
interrogatory scope and deposition number and scope would
really help in my opinion. Also, the judges should rule
quicker and more definitively on dispositive or partially
dispositive motions. Getting firmer and earlier noticed
trial dates would really help, but I know that's difficult.
Arbitration/mediation is not the answer. Generally, SDIA
is doing a real good job.

- More judges. ’ "

40. [Optional] If costs associated with civil litigation in the SDIA are
unreasonably high, what additional suggestions or commenis do you have for
reducing those costs?

- I have not had a problem with unreasonably high costs.

- Discovery management conference within 90 days of answer/define
scope of initial discovery and order parties to answer initial
interrogatories and requests (no objections or general objections);
then, regular status conferences every 60 days to keep ctase moving
and resolve disputes without constant letters/cails between counsel;
Discovery has turnad to gamesmanship with letters between counsel;
plaintiff asks about one thing and answer ( by letter) comes about
sometning else; objections to basic requests feor information are
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commonplace; then counsel must expend 60-90 days exchange proposals
while local defense counsel checks with client/corporate counsel.

- The court must take active part in managing discovery to keep case
moving; periodic conferences would serve both sides and resolve
impediments/unresponsive answers; expert issues and keep both sides
focused on ultimate goal - to settle or try the dispute; defendant
who knows it cannot hide information and drag the dispute out will
settle sooner than one who knows continued expense and delay will

"soften up" plaintiff and counsel!

- Costs are high, but no unreasonably so; Telephonic/video depositions
may help in some cases, but should be optional; Justice is too
important to ration because it costs too much or because it involves
juries; We must protect the jury system at all costs and we must
protect the right to obtain information -- fully.

- Increased use of sanctions for meritless positions and tactics;
Increased use of partial summary judgments on law issues;
Imposition of attorneys fees on losing parties where the case
was without merit or nexatiously conducted.

- This is not limited to SDIA but to all civil cases where experts
are used. There needs to be a limitation on the number of
experts and "psuedo-experts" should be restricted. 1In addition,
strict enforcement of limiting the expert to his/her written
opinions provided before trial would shor;en the deposition and
reduce costs.

- While I'm not requesting shorter trial and discovery scneduling,
I believe a shorter track to trial, with less discovery, with
pre-filing review and mandatory mediation with penalties for
failure to reascnably settle would go a long ways toward
effecting a better judicial process for our clients. "We spend
too much time seeking a method to achieve a goal compatible to
our needs and too little toward achieving justice. Maybe I've
become too cynical!

- Same as 39 above ("Nothing really additional . . ."). Would only
add the arbitration/mediation would only increase costs in my
opinion.

41. The type of case(s) I used as the data base for my response is:
- Commercial litigation.
- Highly varied.

- Contract, tax.



- Civil.

- Patent, trademark and copyright.

- EnVironmental and employment cases.

- Large civil tax refund cases.

- Large civil actions brought by the U.S. under CERCLA.
- Personal injury/commercial litigation.

- Personal injury, commercial litigationm.

- Business tort.

- Complex corporate litigation.

- Personal injury, products, employment.

- Product liability, first party bad faith, fraud and
misrepresentation. *

- Complex civil litigation.

- Civil, personal injury on premises of defendant.
- Personal injury, business litigation.

- Savings and loan litigation.

Products liability.
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