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TRANSMITTAL

Title T of the Judicial Improvements Act of 1990, Public Law 101-650, entitled the
Civil Justice Reform Act of 1990 (the "Act"), created Chapter 23 of Title 28, United States
Cdpe, concerning Civil Justice Expense and Delay Reduction Plans.

The Act requires implementation by each United States district court of a civil jus-
tice expense and delay reduction plan. 28 U.S.C. § 471. Such a plan is to be implemented
"afTer consideration of the recommendation of an advisory group appointed in accordance
with section 478 of this title." 28 U.S.C. § 472(a).

1 The Act requires the Advisory Group, among other things, to submit to the court its
report assessing the civil and criminal dockets in this district, identifying trends in case fil-
ings, identifying "the principal causes of cost and delay in civil litigation," recommending
measures, rules and programs to reduce cost and delay in civil litigation, and explaining in
particular how the Group's recommendations comply with certain "principals and guide-
Iine‘ls of litigation management and cost and delay reduction." 28 U.S.C. §§ 472(b) and
473(a).

|

As a district designated by the Judicial Conference of the United States as a Pilot
District, the court of this district is obliged to "implement [an] expense and delay reduction
plan" by December 31, 1991, and the plan in this district is to remain in effect for a period
of three years. §§ 105(b)(1)and (3), P.L. 101- 650.

1

. The Advisory Group submits this report and a recommended plan of expense and
deleLy reduction in accordance with the Act. The essential elements of the proposed plan
are those which encourage and facilitate negotiated disposition, those which limit and
streamline pretrial discovery, and those which call for more efficient methods of criminal
case management. We are optimistic that adoption of these elements of the plan would
have a positive impact upon the disposition of civil cases in the Eastern District.

1 Because reports from all advisory groups are to be reviewed by several different
bodf{es, the Judicial Conference Committee on Court Administration and Case Manage-
ment has recommended that the reports follow a standardized format to the extent possi-
ble. This report follows the format recommended by the Judicial Conference.

Respectfully submitted,

Advisory Group for the Eastern
District of Wisconsin
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REPORT OF THE ADVISORY GROUP
OF THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN

L Description of the U.S. District Court for the Eastern District of
Wisconsin

A. Location of District and Number of Judgeships

The United States District Court for the Eastern District of Wisconsin
consists of the eastern one-third of Wisconsin. There are 16,276 square miles
in the district and it has a population of nearly three million people. The
principal metropolitan areas in the district are Milwaukee, Sheboygan,
Racine, Kenosha, Appleton, Oshkosh, Green Bay, Waukesha, and Fond du
Lac. The economy of the district is diverse. There are seven major state cor-
rectional institutions in the district.

The district is authorized four judgeships, two full-time magistrate
judge positions, and one part-time magistrate judge position. The part-time
magistrate judge is used mainly for initial appearances in criminal cases in
the Green Bay area. One of the judgeships is presently vacant.

There are three senior judges in the district. One senior judge han-
dles only civil cases and another handles civil cases and very few criminal
cases. The third senior judge, who recently elected senior status, is currently
handling a full case load. It is unlikely that the senior judges will continue to
handle their case loads for an extended period of time. Reduction in the
senior judges' case loads will have an immediate adverse impact on the civil
docket.

B. Special Statutory Status

In March 1991 the Judicial Conference designated this district as a
pilot district under the Civil Justice Reform Act of 1990.



1L Assessment of Conditions in the District
A, Condition of the Docket
1. Civil Docket

a. Statistics /Types of Cases

The Advisory Group reviewed all civil cases filed in the district in the
last three years (1988-1990). Approximately 90% of all civil cases filed in
this district settle before trial. On average over the three years, 36% of civil
trials were held within 18 months of commencement of the case. Fifty-seven
percent of the civil trials were held within two years of commencement and
80% were held within 36 months of commencement. The trend over the past
three years has been toward increasingly early disposition of civil cases.
Whereas 31% and 47% of civil trials in 1988 were held, respectively, within
18 months and 24 months of date of commencement of the suit, in 1990 the
comparable percentages were 45% and 64%. Similarly, above the three-year
average, the figures for 1990 showed that 77% of all civil trials were
conducted within 30 months of commencement of the case and 86% were
concluded within three years. In summary, the median time within which a
civil trial was conducted in this district was 19.9 months following joinder of
issue.

Civil rights cases were the largest segment of the cases actually tried
during the last three years in this district. In 1988, 44% of all cases tried were
civil rights cases; in 1989, 32% were civil rights cases; and in 1990, 22% were
civil rights cases. On average, this category took 27 months from filing to dis-
posal. Other than civil rights, no category represented such a significant
percentage of the civil trials conducted in the district during the last three
years.

In October 1991 the Administrative Office of the United States
Courts prepared a 1991 SY Statistics Supplement showing the distribution of
case filings in the Eastern District of Wisconsin for SY 89-91, the number of
civil trials and civil trials as a percentage of total trials for SY 86-91, and the
number of criminal trials and criminal trials as a percentage of total trials for
SY 86-91. These charts are reproduced in Appendix F of this report.



b. Case Management

With a few exceptions, civil actions in this district are assigned ran-
domly to a district judge and are assigned simultaneously to a magistrate
judge on the basis of case number--odd numbers to one magistrate, even to
the other. One exception is that a case related to a pending case will be as-
signed to the judge handling the pending case; another is that a case brought
by a prisoner who has another case pending is assigned to the judge handling
the pending case. Occasionally, a large number of routine related cases are
filed. In that case, the chief judge is consulted as to how the cases should be
assigned. Miscellaneous matters are assigned to the "duty” judge.

There is individualized case management of certain categories of
cases in this district. It appears that the creation of formal ways of differen-
tiating the treatment of additional types of cases is unnecessary. There are
not enough cases in any one category to warrant formal differential treat-
ment, and, in addition, there is such variation in the complexity of other types
of cases that standardized procedures could hinder efficiency as much as help
it. It is also clear that, through scheduling conferences, the judges on a case-
by-case basis provide differential treatment for different cases.

At the present time, several categories of cases, as discussed below,
are treated differently from the bulk of civil cases. These cases are assigned
through the normal assignment process; however, they are not, immediately
after being filed, routed directly to the assigned judge or magistrate judge.
The following types of cases lend themselves to management by persons
other than the judges:

In Forma Pauperis Requests. Certain cases (Social Security, employ-
ment discrimination, prisoner cases, other civil rights cases, and petitions for
habeas corpus) in which requests are made to proceed in forma pauperis are
routed to the district's pro se law clerk. The law clerk examines the requests
to proceed in forma pauperis and writes a recommendation to the assigned
district judge. At that point, employment discrimination and civil rights cases
(other than those in which a prisoner is the plaintiff) are transferred to the
assigned district judge.

Prisoner Civil Rights Cases. For the year ending June 30, 1990, 333
prisoner cases were filed, representing 22.6% of its total civil case filings. In
most of these cases, the plaintiff is not represented by counsel and seeks



leave to proceed in forma pauperis. 1If leave to proceed in forma pauperis is
granted, or after the filing fee is paid, the pro se law clerk monitors prisoner
civil rights cases. Motions are handied by the magistrate judge to whom the
case is assigned. On dispositive motions the magistrate judge issues a deci-
sion if the parties have consented to his jurisdiction or a recommendation to
the assigned district judge if they have not. The parties have 10 days to ob-
ject to the recommendation. If there are objections, the district judge must
give de novo consideration to the portions of the recommendation to which
the objections are directed. If a case survives summary judgment, the case is
tried by a magistrate judge with consent or by the district judge if there is no
consent. Problems associated with this category of cases are discussed in
subsection (c) below.

Social Security Reviews. Social Security reviews are decided on the
basis of dispositive motions. When the case is filed, and after a request, if
there is one, to proceed in forma pauperis is granted, personnel from the
office of the clerk of court establish a schedule for the filing and briefing of
summary judgment motions. When the motions are fully briefed, the case is
referred directly to the assigned magistrate judge. If the parties have con-
sented to the jurisdiction of the magistrate judge, he issues a decision dis-
posing of the case. If the parties have not consented to the jurisdiction of the
magistrate judge, the magistrate judge issues a recommendation to the as-
signed district judge.

Habeas Corpus. If a habeas petitioner asks to proceed in forma pau-
peris, the pro se law clerk examines the petition and provides a recommen-
dation to the district judge. If the petitioner has paid the filing fee, the case
goes directly to the district judge. The district judge must give the case pre-
liminary consideration (Rule 4 of the rules governing § 2254 proceedings)
and determine whether the respondent is required to file a responsive
pleading or whether the petition should be summarily dismissed. If a re-
sponsive pleading is required, a briefing schedule is established and the case
is ordinarily disposed of on the basis of written submissions.

Government Collections. Government collection cases are main-
tained in the office of the clerk of court. Ordinarily the cases are disposed of
by the entry of a consent order or default judgment. If a case is contested,
the file is forwarded to the district judge.



Appeals from the Bankruptcy Court. Bankruptcy appeals are reviews
on the record by the district judges. The briefing schedule is established by
the clerk’s office before the file is sent to the district judge.

C Prisoner Civil Rights Cases

Prisoner civil rights cases constitute the single largest category of civil
cases filed in this district and contribute substantially to the district's adminis-
trative and judicial work loads. The lack of available state alternatives is
largely responsible for this large volume of federal civil litigation.

Section 1997e of 42 U.S.C,, the Civil Rights of Institutionalized Per-
sons Act of 1980, provides that a § 1983 action pending in federal court may
be continued at the court's discretion for up to 90 days while the inmate is
required to exhaust the available state administrative remedies. 42 U.S.C. §
1997e(a)(1). However, the state’s administrative remedies must be in sub-
stantial compliance with the minimum acceptable standards promulgated by
the U.S. Attorney General under § 1997e(b). Lewis v. Meyer, 815 F.2d 43
(7th Cir. 1987). Wisconsin applied to the Attorney General for certification
on November 19, 1984, and state officials provided supplementary informa-
tion to the Attorney General on July 2, 1986.

The grievance systems of only a few states have been approved by the
U.S. Attorney General. The principal deterrent to certification of more
states grievance procedures is the federal requirement of inmate participa-
tion in the formulation, implementation, and administration of a state's
grievance system. Wisconsin apparently received an oral rejection of its
grievance procedure from the U.S. Attorney General, because Wisconsin's
inmate complaint review system did not, in the Attorney General's opinion,
meet the federal standards in this respect.

Wisconsin has two possible courses of action to make § 1997e avail-
able to the federal district courts in prisoner § 1983 actions. First, Wisconsin
can revise its grievance procedure to make it acceptable to the U.S. Attorney
General, by providing for an annual review of the system by an inmate's
committee. Second, Congress could take action to make the certification
standards more acceptable to state correction officials. Although this would
be a more protracted process, some congressional action is necessary since §
1997e may not apply to state courts in which prisoners begin § 1983 actions.




If the statute is not amended, prisoners will avoid the exhaustion require-
ment by bringing their § 1983 actions in state court.

The Wisconsin Supreme Court has attempted to impose an exhaus-
tion requirement on prisoner § 1983 actions brought in state court. However,
in these cases, the court did not discuss Felder v. Casey, 487 U.S. 131 (1988),
which the Wisconsin Supreme Court has since recognized "established as a
general rule that the states cannot impose an exhaustion requirement on
plaintiffs who assert § 1983 claims in state courts." Hogan v. Musolf, 163 Wis.
2d 1, 13 (1991).

On September 12, 1990, an appeal was certified to the Wisconsin
Supreme Court in which the court was asked to decide whether inmates may
be required to exhaust the inmate complaint review process before maintain-
ing a § 1983 action. Casteel v. Vaade, No. 90-0103. As of December 3, 1991,
this appeal was still pending before the court. The court may recede from its
position in its earlier decisions, especially in view of the following language of
the U.S. Supreme Court in Patsy v. Florida Board of Regents, 457 U.S. 496,
508 (1982):

In § 1997e, Congress . . . created a specific, limited exhaustion
requirement for adult prisoners bringing actions pursuant to § 1983.
Section 1997e and its legislative history demonstrate that Congress
understood that exhaustion is not generally required in § 1983 actions,
and that it decided to carve out only a narrow exception to this rule.
A judicially imposed exhaustion requirement would be inconsistent
with Congress's decision to adopt § 1997e and would usurp policy
judgments that Congress has reserved for itself.

2. Criminal Docket

The increasing number and complexity of criminal cases in the East-
ern District of Wisconsin is placing greater demands on limited court re-
sources which directly impact on civil cases. In 1990, 224 criminal cases
charging a total of 388 defendants were filed in the district. These cases re-
sulted in 37 trials, consuming 214 trial days. The original trial date had to be
rescheduled in twenty-six (or 70%) of these trials.

While the number of criminal cases has increased somewhat in recent
years, the average number of defendants per case has steadily increased. In



calendar only to have the criminal case that caused this removal also
rescheduled.

Pursuant to rates set by the Administrative Office of the United States
Courts, appointed criminal defense counsel are paid at the rate of $60 per
hour for every in-court hour and $40 per hour for every out-of-court hour
spent on the case. For a felony case, the maximum compensation the district
judge can allow is $3,500 ($1,000 for a misdemeanor). An attorney may re-
ceive compensation in excess of the maximum if the assigned judge certifies
to the Chief Judge for the Seventh Circuit that the services rendered were of
"an unusual character or duration.”

Even though these rates are low, many attorneys accept criminal ap-
pointments. For the newer attorney, this is a good way to obtain experience.
For the experienced attorney, cases are frequently accepted out of a sense of
obligation to the criminal justice system. Unfortunately, the number of ex-
perienced attorneys willing to accept appointments, especially in lengthy or
multi-defendant cases, has diminished significantly over the years. An attor-
ney with a busy practice is unable to devote a substantial block of his or her
time to the defense of a criminal case at the present level of compensation.
The unfortunate side effect is that attorneys with less familiarity with the
federal system are appointed in complex cases.

3. Trends in Case Filings

In 1986, there were 1,586 case filings in the district. In 1991, there
were 1,545, a decline of 2.5%. In 1986, there were 1,357 cases pending and in
1991 there were 1,517 cases pending, an increase of 11.7%. In 1986, 8.8% of
the cases filed were criminal felony cases, while in 1991 14.5% of the cases
filed were criminal felony cases--an increase of 64%. Since 1986, the number
of criminal felony cases filed has increased from 35 per judgeship in 1986 to
56 per judgeship in 1991--an increase of 60%. Weighted annual filings per
judgeship have increased from 404 in 1986 to 425 in 1991.

Although there was a slight decrease in criminal felony filings be-
tween 1990 and 1991, in view of the long term trend and new and pending
federal criminal legislation, there is every reason to believe that case filings
per judge will continue to increase. Furthermore, much of that increase will
be criminal felony cases that will go to trial and that will require a dispropor-
tionate amount of judicial trial time.



Charts showing current trends in case filings are included in Appendix
F of this report.

4. Trends in Court Resources

This district's allocation of four district judgeships has remained the
same since 1979. In 1979, one full-time magistrate judge and a part-time
magistrate judge served the district; an additional full-time magistrate judge
was added in 198S.

In contrast, since 1979, the United States Attorney's office has ex-
panded from 14 attorney positions to 30. Seven officers and two supervisors
staffed the U.S. Probation Office in this district in 1985. In 1991 the district's
U.S. Probation Office was authorized 18 probation officers and three
supervisors. A similar increase has occurred in the number of federal law en-
forcement agents assigned to this district. For example, the number of agents
in the Bureau of Alcohol, Tobacco and Firearms and the Organized Crime
and Drug Enforcement Task Force has more than doubled in the last decade.

The Advisory Group believes that the data used to measure judicial
work load are inadequate. The data fail to take into account the case load
handled by the senior judges and thus ignore their key contribution. The
Federal Judicial Statistics Report of the Administrative Office of the United
States Courts shows that 386 cases were disposed of by four judgeships in this
district in 1991, when in actuality it took six judges and two magistrate judges
to dispose of these cases. Out of 94 federal districts, only a handful are
forced, as is this district, to rely upon nearly as many senior judges as
authorized judgeships.

B. Excessive Cost and Delay
1. Introduction
Whether or not delay or cost is excessive is a subjective assessment.

To measure perceptions, the Advisory Group conducted interviews and sur-
veys of judges, attorneys, and litigants, as described in Appendix B.



2, Existence of Excessive Cost

Of those surveyed, 41.7% of the litigants and 18.7% of the attorneys
responded that the cost of litigation was much too high or slightly too high.
Some attorneys have commented that market conditions serve to reduce or
control costs. Some insurance companies and large corporations keep close
control on litigation expenses and often require cost estimates at the outset.

3. Causes of Excessive Cost
a Overview

The cost of litigation has many dimensions. Among the obvious ones
are the out-of-pocket transaction costs for attorneys fees, consultants, expert
witnesses, deposition transcripts, travel, copying, computer research, and liti-
gation support. Other costs, which may be less obvious, are time spent by
litigants or their employees in assisting the process, including responding to
discovery, locating and preparing consultants and expert witnesses, appearing
for depositions, and attending to the case itself. In many cases, there are
costs resulting from delayed or lost economic opportunities. Some members
of the local bar observed that excessive streamlining of litigation (e.g., elimi-
nation or significant reduction in permissible discovery) may actually create

additional costs to all participants as more cases will be tried rather than set-
tled.

b. Settlement Negotiations

One of the most frequently cited factors for increased costs in civil
cases is the lack of early settlement negotiations. This was cited by 78.7% of
the litigants who thought that litigation costs were excessive and by 45.8% of
the attorneys who believe costs were excessive. Of those who thought that
there was excessive delay, 76.8% of the litigants and 58.1% of the attorneys
thought that early settlement conferences would reduce costs or delay in civil
litigation.

Some lawyers believe that initiating settlement negotiations at an
early date will be viewed as a sign of weakness. Other attorneys believe that
early settlement negotiations may fail because the parties will not have had
the benefit of discovery. Several judges and magistrate judges cautioned
about conducting settlement discussions too soon after issue is joined. If set-

10



tlement discussions are commenced too soon, the lawyers frequently do not
have sufficient command of the facts or the issues. However, delaying seri-
ous settlement negotiations in cases to a later point in the litigation process
compounds scheduling problems and calendar congestion. To the extent that
cases are settled and leave the judicial system at an early date, scarce judicial
resources may be directed to the cases which will require judicial attention.

The Advisory Group believes that a plan to reduce cost and delay in
civil cases must include early settlement negotiations with a judge, magistrate
judge, neutral evaluator, or mediator skilled in and devoted to facilitating
settlement. The Advisory Group has concluded that the settlement negotia-
tions should begin shortly after pleadings and voluntary disclosure and before
the parties engage in further discovery and trial preparation.

C. Discovery

Attorneys, litigants, judges, and magistrate judges generally agree that
excessive discovery and discovery abuse significantly contribute to increasing
litigation costs and, perhaps to a lesser extent, to delay in the disposition of
cases. Abusive and excessive discovery includes unnecessary discovery and
discovery that is disproportionate to the nature of the case. Among the attor-
neys surveyed who believed litigation costs were excessive, factors cited as
increasing the costs included: burdensome document production (46.8%),
discovery problems with other party or non-party (45.9%), excessive discov-
ery (41.0%), too many depositions (37.7%), burdensome written interroga-
tories (34.4%), too much time for discovery (33.3%), and excessively long
depositions (27.4%). Litigants surveyed who believed litigation costs were
excessive cited burdensome document production (79.2%), too much dis-

covery (70.2%), and too many depositions (63.09%) as the principal reasons
for such excessive costs.

Overwhelmingly, the judges and magistrate judges identified the vol-
ume of documents requested and nonresponsiveness to discovery requests as
the most frequently observed discovery abuses. Many suggested that more
informal resolution of these disputes, as opposed to lengthy briefs and deci-
sions, would facilitate speedier disposition. Several judges recommended
uniform use of Local Rule 6.06 to speed up resolution of discovery motions.
While several judges suggested using magistrate judges for discovery dis-
putes, most acknowledged that the magistrate judges in the district already
have so many responsibilities and demands on their time that they would not

11



be able to assume these duties. The judges and magistrate judges had mixed
reactions to the effectiveness of Rule 11 in curbing abuses, including discov-
ery abuses. Several suggested that the mere presence of Rule 11 provided
some benefit.

Under the present Federal Rules of Civil Procedure, a party can
videotape a deposition only if the parties stipulate to such videotaping or the
court orders videotaping. In contrast, under Wisconsin law, one may video-
tape a deposition simply by providing the appropriate notice. The technology
involved in videotaping depositions has reached the point where the
recording is accurate, reliable, and trustworthy.

Abusive and excessive discovery is a matter which must be addressed
in any effective plan to reduce delay and costs. Considering the status of the
Eastern District of Wisconsin as a pilot district, the significant expense, delay,
and judicial resource problems relating to discovery, and the success of open
file discovery in criminal cases in this district, the Advisory Group recom-
mends that fundamental changes be made in discovery procedures in this
district. These changes should include establishment of compulsory disclo-
sure prior to any discovery, limitation on the extent of discovery, and prompt
presentation and resolution of discovery disputes,

d. Postponement of Trials

The postponement of trials shortly before the trial date is seen as a
major factor in increasing the cost of civil litigation. Of those surveyed who
felt there were excessive costs, 50% of the litigants and 30.4% of the attor-
neys thought postponement of trials was a factor. Of those surveyed who
thought delay was excessive, 53.9% of the attorneys thought that setting
firmer trial dates and 68.3% of the litigants thought that not changing trial
dates would reduce delay.

Lawyers typically devote a substantial portion of their time for one or
more weeks before a trial to intensive trial preparation. This preparation
includes reviewing pleadings and discovery, developing direct examination
and cross-examination, preparing witnesses for direct and cross-examination,
and preparing and refining opening statements and closing arguments. This
intensive preparation is a significant cost of civil litigation, reflected in
billings to clients or the fixing of contingent fees or fixed fees. Much of this

12



trial preparation is lost and must be repeated when a case is postponed, at
additional cost to the parties.

Some parts of trial preparation, including preparation of voir dire, jury
instructions, special verdict questions, trial briefs, motions in limine, exhibits,
and evidentiary objections, will be used for the rescheduled trial, but they will
normally require further review and updating. Although some trial prepara-
tion work is salvageable, there are significantly large trial preparation costs
that are lost and must be repeated, with resultant economic waste, whenever
a trial is adjourned close to the scheduled date.

e Summary Judgment Motions

The six-month reports for the period ending September 30, 1991, of
undecided matters filed by judicial officers under the Civil Justice Reform
Act shows instances of summary judgment motions pending in this district for
over two years. Preparing or responding to summary judgment motions was
cited by 47.5% of the attorneys surveyed who thought litigation costs exces-
sive as the principal cause of increased costs of litigation. Of the surveyed
litigants, who thought there were excessive costs, 52.2% cited summary judg-
ment motions as a factor. It is not clear whether the source of the complaint
is the cost associated with such motions or, more probably, the cost that is
seen as wasted when a motion languishes unresolved for months or
ultimately is denied on a cursory, "factual dispute” basis.

Both magistrate judges and two of the district judges believed that ac-
cess to an additional law clerk would assist them in researching, reviewing
briefs, and drafting opinions. Several judges agreed that limiting the length
of briefs, requiring stipulated facts, and permitting more informal resolutions
by rulings from the bench would help in reducing the time to resolve disposi-
tive motions. A majority of the judges and magistrate judges agreed that oral
argument rarely assists in the resolution of dispositive motions. Only one
judge regularly schedules oral argument on summary judgment motions.
Some members of the Advisory Group believe oral argument is helpful in
crystallizing the matters for prompt decisions.

f Pleading Disputes

Among the factors cited as increasing the cost of civil litigation are
pleading disputes. Some pleading disputes are in reality dispositive motions.
In other instances, they are attempts to narrow or limit the issues (such as
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disputes over the sufficiency of the pleadings or efforts to establish the law of
the case). To the extent that pleading disputes delay a civil case and increase
its cost, they need to be addressed.

4, Existence of Excessive Delay

There is a modest divergence of opinion as to whether there is exces-
sive delay in civil litigation in this district. Slightly more than one-third
(38.5%) of the attorneys surveyed and about one-half (52.5%) of the litigants
surveyed thought their cases had taken too long. While nearly one-half
(46.7%) of the surveyed attorneys who represented plaintiffs thought the case
took too long, less than a third (29%) of attorneys who represented de-
fendants shared that assessment. Approximately two-thirds (62.7%) of the
plaintiffs surveyed and less than half of the defendants surveyed thought their
cases had taken too long. In the judicial survey, five of the judges and mag-
istrate judges said civil cases take too long and three said they did not.

S. Causes of Excessive Delay
a Overview

Significant delay in the disposition of civil cases increases the number
of hours spent by attorneys, paralegals, consultants, experts, and others, If
significant time elapses between steps in the litigation process (e.g., between
the making of a motion for summary judgment, decision on that motion, and
any conferences or trial), the attorneys are almost certain to spend additional
hours refamiliarizing themselves with the case. The need repeatedly to re-
view a file in the course of extended litigation directly impacts on total hours
and total costs.

Reducing total elapsed time from the commencement of litigation
until its termination may have an impact on cost to the litigant by (1) elimi-
nating non-productive hours spent in review of files that could have been
avoided, and (2) fostering earlier settlements that reduce transaction costs.
However, the fact that delay may increase the cost of litigation does not
mean that reduction of delay will automatically reduce it. Compressing the
time available for trial preparation may, in some circumstances--as in the
case of a party brought into the litigation at a late stage--result in a more in-
tensive schedule that will not reduce the total number of hours expended and
may even result in premium billing. Members of the local bar commented
that excessive streamlining of litigation (e.g., elimination or significant re-
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duction in permissible discovery) may actually create additional costs to all
participants since more cases will be tried rather than settled.

When asked which categories of cases cause more delay than others in
their calendars, all of the judges and magistrate judges mentioned civil rights
cases, especially prisoner pro se cases. Other categories mentioned include
copyright and patent cases, social security cases, and personal injury cases,
especially class actions. When asked overall what the most time-consuming
aspects of their dockets were the judges basically agreed: (1) criminal trials,
especially post-conviction pro se (among the active judges and two magistrate
judges who hear criminal trials); (2) criminal sentencing; and (3) reading,
reviewing, researching, and writing opinions, especially on dispositive mo-
tions.

Several judges expressed frustration with the lack of time available to
them for preparing decisions on dispositive motions which are justified in ev-
ery particular. They suggested procedural changes which would allow them
to limit the number of pages of the briefs submitted and require the parties
to agree to a stipulated set of facts, either as part of the motion packet or
through an informal hearing.

The judges and magistrate judges were asked to comment on the gen-
eral preparedness of attorneys practicing civil law before them. They agreed
that, except for a few, lawyers are prepared and perhaps even overzealous in
their use of tools available to them. The number of documents requested
and nonresponsiveness to interrogatories were cited by all the judges as being
major problems. All of the judges are interested in finding ways to
counteract the overuse of discovery. Although there was agreement that dis-
covery motions are a prime source of delay in civil litigation, the judges tend
to handle these and other nondispositive motions informally, by phone or by
brief, and out of court, feeling that this saves both time and money.

The final question on the judges' questionnaire listed 23 proposals for
reducing cost and delay in civil cases. The judges were asked to select those
which they thought would help. They agreed unanimously that setting firm
and certain trial dates and limiting trial time were two of the tools that
should definitely be used if civil cases are to be disposed of in a timely fash-
ion. Six of the eight thought that judges should have the authority to limit the
number of expert witnesses used in a trial. Six of the eight interviewees
thought procedures or rules should be developed to control the extent of
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discovery, the time for completion of discovery, and ensuing compliance with
appropriate requested discovery. Seven of the eight thought there should be
more voluntary exchange of information among litigants and their attorneys.
Six of the eight thought four other proposals might yield positive results: (1)
setting deadlines for filing motions and a time framework for their disposi-
tion; (2) authorization to refer appropriate cases to alternative dispute reso-
lution programs; (3) limiting reading of deposition testimony during trials;
and (4) ruling on admissibility of exhibits during the pretrial conference.

Of the attorneys who responded that there was excessive delay, 43.4%
were of the opinion that alternative dispute resolution techniques would as-
sist in reducing cost or delay. The Civil Justice Reform Act also requires the
implementation of such techniques.

b. Criminal Cases

The most significant factor having an impact on the civil calendars of
the courts in this district is the increasing demand of the criminal calendar.
The mix of filings per judgeship is 14.2% (61) criminal and 85.8% (369) civil.
This does not begin to tell the story. This district has had an extensive in-
crease of multi-defendant, multi-count cases. It has had more multi-defen-
dant cases charged and more criminal trials lasting four or more days than
any other district in the Seventh Circuit. In part, this is attributable to an
increase in the number of assistant U.S. Attorneys and federal law
enforcement agents.

Criminal cases here have a disproportionate impact on judicial trial
time. One judge in this district who tracked his trials completed in 1990
found that 64% of the trials over which he presided were criminal and that
those criminal trials occupied 74% of the total number of trial days in 1990
and 85% of the jury trial days in 1990.

The Speedy Trial Act and its implementation in this district frequently
result in the postponement of long-scheduled civil trials. The rescheduling of
the civil cases adds additional delay to the civil calendar. In this district, the
Speedy Trial Act was phased in during 1976. Initially, criminal trials were to
commence within 180 days from arraignment. This time was subsequently
reduced to 70 days. The impact the Act has had on the civil docket is
apparent. Beginning in 1977, the median number of months to dispose of a
criminal matter began to decline rather dramatically, while the median num-
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ber of months to trial on a civil matter began to increase. The number of
civil cases over three years old increased significantly in 1976.

On rare occasions, criminal cases have been tried in this district with
over ten defendants. As these cases usually focus upon defendants charged
with drug violations or violent crimes, the defendants are frequently detained
from the time of their arrest through the trial process. Because the defen-
dants have been detained, the court has attempted to start the trial at an
early date following issuance of the charges. Although this type of trial is in-
frequent, it causes the court to spend a substantial amount of time solely on
this criminal matter. For the most part, other litigation before the court
(particularly civil matters, since they are not subject to the Speedy Trial Act)
is deferred pending completion of the trial.

The scheduled trial date is the driving force in processing the criminal
case. Both the magistrate judge and the parties often encounter difficulties
in adhering to this date since discovery may be incomplete, complex motions
may be filed, or evidentiary hearings on certain motions must be scheduled.
Unless the district judge grants a motion for continuance of the trial date, the
magistrate judges are usually unwilling to grant a defendant's request to ex-
tend the time for filing motions. The scheduling and rescheduling of criminal
trial dates have resulted in both inadequate time and undue pressure on the
parties and the court in the pretrial processing of the case. Judges often
schedule civil trials on the same day as criminal trials so that, if the criminal
trial is cancelled, the civil case can proceed. Some district court judges
believe that plea agreements are finalized just before the start of criminal
trials and that, by the time the court has been notified of the agreement, the
parties in the civil trial scheduled for the same date have already been
advised that their case will not go to trial as scheduled.

The criminal case load places heavy demands on the magistrate
judges who handle a large portion of the pretrial processing of criminal cases.
At present, all criminal motions, both nondispositive and dispositive, are re-
solved by the magistrate judges. All motions are in writing, they are briefed
by both sides, and a written decision (or recommendation for dispositive mo-
tions) is issued by the magistrate judge. The standard for review by the dis-
trict judge for a nondispositive motion is clearly erroneous, and for a disposi-
tive motion is de novo. Types of nondispositive motions in criminal cases are
discovery related bills of particular and motions for severance. For most of
the motions, the law is fairly well defined. These motions are usually sup-
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ported by the same "boilerplate” briefs and answered by the same
"boilerplate” responses. The time devoted to drafting a written decision
could be avoided if oral decisions were rendered. The magistrate judges are
not precluded from rendering oral decisions, but refrain from doing so be-
cause a written decision is easier to review.

The Sentencing Guidelines and associated restitution provisions have
drastically increased the time necessary for judges to review presentence re-
ports, prepare for sentencing, and conduct sentencing hearings. Due to the
rigid standards of the Guidelines, the criteria used in the Guidelines have
caused time consuming contests of their applicability. Although it is not
possible to document this, experienced practitioners have told the Advisory
Group that the Sentencing Guidelines discourage plea bargaining and en-
courage going to trial. The use of the Sentencing Guidelines takes substan-
tial time in misdemeanor cases, even when there is little dispute as to the
eventual outcome.

Representatives of the criminal justice system have told the Advisory
Group that they anticipate increased criminal case filings in the future. In
addition, legislation currently under consideration would increase the num-
ber of federal crimes and apply a federal death penalty to what are currently
state criminal offenses. The Advisory Group is concerned that these devel-
opments will turn the federal district courts into virtually criminal courts at
the expense of civil litigants.

Several recommendations were made by the judges to reduce the in-
flux of criminal cases into the system. Some recommended strongly that the
Sentencing Guidelines be made advisory rather than mandatory and that ap-
pellate review of these decisions be limited. Several judges cautioned about
the constitutional implications of "penalizing" a defendant for exercising his
or her right to a trial. The Advisory Group concludes that, if this district is to
achieve any meaningful reduction in the delay of civil cases, the problems
with the criminal docket must be addressed.

C. Dispositive Motions in Civil Cases

The Advisory Group is aware of numerous occasions on which it has
taken an inexplicably long time to resolve dispositive motions, including
summary judgment motions pending for more than two years. The Advisory
Group is concerned with the increased cost and delay resulting from delays in
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the resolution of dispositive motions. For example, discovery which proves to
be unnecessary continues while dispositive motions are under advisement or
discovery which proves to be necessary is postponed and witnesses are no
longer available or evidence becomes more difficult to locate.

d Inadequate Number of Judicial Officers

Having too few judicial officers renders trial dates less certain and
causes greater delay in the disposition of motions. The fundamental problem
is an excess of trials for the available trial days. Delay is the inevitable resuit.
Without an adequate number of judicial officers and with an increasing
criminal case load, civil trial dates inevitably carry the clearly understood
caveat "subject to criminal trials.”

6. Extent to Which Cost and Delay Could Be Reduced
by Better Assessment of the Impact of New
Legislation

a. Sentencing Guidelines

As discussed earlier, the Sentencing Guidelines cause excessive delay
in the management of criminal litigation. This has a direct and adverse
impact on the management of the court's civil docket.

b. Mandatory Minimum Sentence Statutes

There are now over 60 criminal statutes that contain mandatory
minimum penalties, 49 of which have been enacted since 1984. Many of
these statutes are rarely used, however, and most convictions where manda-
tory minimums are involved are under four of the provisions which relate to
drug and weapons offenses. The Violent Crime Control Act (SB 1241),
would have provided approximately two dozen new mandatory minimum
provisions. There are also about 30 miscellaneous bills containing manda-
tory minimum sentencing provisions pending before Congress.

A defendant facing a charge with, for example, a 30-year mandatory
minimum sentence without parole, has little incentive to plead guilty. In-
creasing the number of statutes with mandatory minimums and increasing
the lengths of those sentences has the potential for adding additional burdens
on the courts.
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C. Increase in Federal Crimes

Recent and pending legislation has increased the number of crimes
subject to federal jurisdiction, thus having the potential of increasing the
criminal case load. In the Violent Crime Control Act (SB 1241), for instance,
there were provisions for federal jurisdiction over a number of crimes usually
thought of as state offenses, including drug-related drive-by shootings. The
basis for federal jurisdiction for these crimes is that the firearm has traveled
in interstate or foreign commerce.

The Violent Crime Control Act authorized the death penalty for
eleven offenses, including drug kingpins, drive by shootings, a death resulting
from terrorist activities, hostage taking in which a death results, and for a
bank robbery if a death results. Death penalty cases are more expensive and
require more judicial time than other cases. According to the impact state-
ment on the Violent Crime Control Act prepared by the Administrative Of-
fice of the United States Courts, the floor debate on the bill indicates that it
is aimed at the 14 states (including Wisconsin) which do not have a death
penalty.
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HI. Recommendations and Their Bases

A. Recommended Measures, Rules, and Programs
1. Enhanced Settlement Procedures in Civil Cases
a Settlement Conferences

In the surveys of litigants and attorneys, one of the most frequently
cited factors for increased costs in civil cases was the lack of early settlement
negotiations. This was cited by 78.7% of the litigants and 45.8% of the attor-
neys surveyed who said that costs were too high. In addition, 76.8% of the
litigants and 58.1% of the attorneys who said that the length of time it took to
resolve their cases was too long or that the fees and costs incurred were too
high believe that early settlement conferences would reduce cost or delay in
civil litigation.

The Advisory Group recommends that the court adopt a local rule re-
quiring that settlement conferences be held by a judicial officer within 180
days after commencement of the suit and permitting the court to refer cases
for early neutral evaluation or mediation to a special master or lawyer ap-
pointed by the court and paid by the parties. Proposed Local Rule 7.12, as
set forth in Appendix H, would effectuate this recommendation.

The Advisory Group believes the most effective and useful alternative
dispute resolution techniques available in this process are early neutral eval-
uation and mediation. The judicial officers are encouraged to use these dis-
pute resolution techniques. The Milwaukee Bar Association has a successful
state court case mediation program with trained and experienced mediators
whose services could be helpful to the federal court. These techniques are
described in Appendix I.

b. Scheduling Conference

The Advisory Group recommends that a routine item at the Rule 16
scheduling conference be the setting of a date for a settlement conference to
be conducted in accordance with proposed Local Rule 7.12,
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2. Discovery
a Mandatory Discovery

The Advisory Group recommends that the local rules be amended to
provide for a system of initial mandatory discovery and of disclosure of ex-
pert testimony. The costly abuse of premature, uninformed, and burdensome
discovery would be substantially alleviated were parties first required to pro-
vide basic information supportive of their respective positions. Proposed
new Rule 7.07, as set forth in Appendix H, would effectuate this recommen-
dation.

b. Timing and Sequence of Discovery

To enforce the proposed rules regarding mandatory discovery, the
Advisory Group recommends adoption of a local rule based on the proposed
amendment to Rule 26(d) of the Federal Rules of Civil Procedure, limiting
discovery before disclosure of the information required under proposed Lo-
cal Rule 7.07. Proposed Local Rule 7.08, as set forth in Appendix H, would
effectuate this recommendation.

C. Standard Definitions Applicable to All Discovery
Requests

In order to create uniformity of practice in discovery and to reduce
the costs attendant argument over definitions used in discovery requests and
responses, the Advisory Group recommends that the parties be governed by
the same definitions of standard terms. At present, each party in submitting
its discovery request to the opposing party sets forth its own definition of
terms. These definitions vary from attorney to attorney and often result in a
"battle of the forms." The proponent says to answer the written interrogato-
ries with those definitions in mind. The respondent either objects to these
definitions and/or says that the answers submitted are in accord with other
definitions. A local rule, such as that now used in the Southern District of
New York (Local Rule 47), should be adopted, putting all parties on notice
that specified definitions apply to all discovery requests. Proposed Local
Rule 7.09, as set forth in Appendix H, would effectuate this recommendation.
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d. Videotaping of Depositions

To obviate the cost of a motion to permit the videotaping of a deposi-
tion, the Advisory Group recommends that the court adopt a local rule
! permitting alternative means of recording depositions, including, but not
limited to, videotaping as provided in the recommended amendments to
Rule 30 of the Federal Rules of Civil Procedure. Proposed Local Rule 7.10,
as set forth in Appendix H, would effectuate this recommendation.

e. Limitations on Depositions

Too often, the inexperienced or obstructionist attorney wastes time
and money requiring testimony which is irrelevant and/or unnecessary. The
local rules should be amended to limit the length of depositions to six hours
as provided in the proposed amendment to Rule 30(d) of the Federal Rules
of Civil Procedure. Proposed Local Rule 7.10, as set forth in Appendix H,
would effectuate this recommendation.

f Limitation on Interrogatories

To an unfortunate degree, burdensome and usually futile interrogato-
ries have become the norm in civil litigation. The Advisory Group recom-
mends that Local Rule 7.03 be amended to limit the number of interrogato-
ries which may be served without the prior order of the court to 15 (instead
of 35) in accordance with the proposed amendment to FRCP 33(a). Pro-
posed Local Rule 7.03, as set forth in Appendix H, would effectuate this rec-
ommendation.

g Automatic Protection of Confidential Information

One aspect of discovery and pretrial maneuvering which frequently
requires excessive attorney time and produces consequent delay in proceed-
ings is the parties' insistence upon protective orders for the preservation of
confidentiality of business records. The intractable positions frequently

taken in negotiating the terms of confidentiality agreements contribute to the
cost of civil litigation.

The Advisory Group recommends that this district, by local rule, pro-
vide for automatic protective orders pertaining to any information claimed in
good faith to be confidential information. That automatic protection should
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limit disclosure to attorneys of record (in addition to in-house counsel) and
experts not employed by or otherwise related to the party who receive the in-
formation for purposes of the litigation.

To prevent debate over whether information is in fact "confidential”
or not, the local rule governing this procedure should specify that informa-
tion may not be withheld from discovery on the grounds of confidentiality
unless the party claiming a need for protection in addition to that provided
by rule, within the time limit imposed under Rule 34, moves for a special
protective order. Any agreement on terms less restrictive than those pro-
posed by local rule should never be the basis for withholding requested dis-
covery and the local rule should provide that protection provided by the rule
continues to apply until and unless the court orders otherwise or the parties
by stipulation consent to a lesser degree of restriction. As is the case in any
event, the rule should further provide that the designation of confidentiality
by one party may be challenged by the other upon motion and, consistent
with Rule 37, actual motion costs should be assessable in favor of the prevail-
ing party in any such motion.

Proposed Local Rule 7.11, as set forth in Appendix H, would effec-
tuate this recommendation.

3. Efficient Civil Case Management
a. Summary Judgment Motions

To improve the clarity with which legal issues and claimed factual dis-
putes are identified in connection with summary judgment motions, a stan-
dardized procedure should be implemented requiring the parties to adhere
rigorously to a format detailing the record source and materiality of all facts
pertinent to the motion. The Advisory Group recommends that the court
adopt a uniform procedure for summary judgment. Where possible, judges
should issue decisions on summary judgments from the bench with minute
orders. Proposed Local Rule 6.07, as set forth in Appendix H, would effec-
tuate this recommendation.

b. Rulings on Motions

The court should adopt a local operating practice that all motions,
should be decided either (1) by an oral decision in open court with a brief ex-
planation of the court’s reasoning and the application of the law to the issues

24



raised together with a minute order or judgment, or (2) by a brief written
decision explaining the court's reasoning and application of law to the issues
raised together with a minute order or judgment. Review could still be taken
from the minute order and the transcribed oral explanation. The only
exception to this practice should be cases raising significant matters of first
impression involving matters of significant development of the law likely to
be applicable to other matters or matters of public importance.

C. Expanded Utilization of Magistrate Judges

The Advisory Group strongly believes that there is a need for in-
creased utilization of magistrate judges in the civil area, if this district is to
meet the goal of trying of civil cases within 18 months of their commence-
ment. The Advisory Group recognizes that, unless additional magistrate
judges are assigned to the district, it will be virtually impossible for the
magistrate judges to handle these tasks.

L. Encouraging Consent to Magistrate Judge
Jurisdiction

The Advisory Group considered whether it should recommend that
the court adopt a local rule under which it would be presumed that the par-
ties consented to the magistrate judge's jurisdiction absent objection. Under
the present law, the consent of a party to the exercise of jurisdiction must be
voluntary, clear, and unambiguous; it cannot be inferred from the conduct of
the parties. Jaliwala v. United States, 945 F.2d 271 (7th. Cir. 1991); Lovelace
v. Dall, 820 F.2d 223 (7th Cir. 1987). It appears that a rule which presumed
consent unless the parties rejected it might be contrary to the present law in
this circuit.

To encourage parties to consent to the magistrate judges' jurisdiction
in civil cases, the Advisory Group suggests that the court add the following
statement, in boldface type, to the form for consent to jurisdiction by a
magistrate judge:

IF THE PARTIES CONSENT TO TRIAL BY THE MAGISTRATE
JUDGE, THE PARTIES WILL BE ASSURED A FIRM TRIAL DATE
(WITHIN TWELVE MONTHS IF THE PARTIES WISH).
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iL. Avoiding Duplicative Judicial Efforts

In some instances, the district judges, without the consent of the par-
ties, refer dispositive motions in civil cases to the magistrate judges for re-
view. The magistrate judge then prepares “findings and recommendations”
from which the parties can appeal de novo to the district judge. The Advisory
Group is concerned that this practice results in a duplication of efforts by the
judiciary and the parties, resulting in greater costs. The Advisory Group be-
lieves that the court should adopt a local practice that dispositive motions in
civil cases (except Social Security review) should not be referred routinely to
magistrate judges for findings and recommendations.

With respect to Social Security cases, the Advisory Group encourages
the United States to consent to proceed before the magistrate judge in rou-
tine cases. Likewise, the Advisory Group encourages the Wisconsin Attorney
General and local government attorneys to consent to proceed before the
magistrate judge in prisoner cases.

d. Standardized Pretrial Orders

Standardized pretrial orders could reduce confusion and increase effi-
ciency. The Advisory Group recommends that the court amend Local Rule
7.06 to provide for a standardized pretrial order requiring no more than
identification of witnesses who will be called to testify, identification of wit-
nesses who may be called to testify, identification and marking of exhibits,
designation and counter-designation of testimony from depositions, and pro-
posed voir dire questions. The amended rule also should provide that any
witnesses and evidence not identified may not be used at trial except for pur-
poses of impeachment. Further requirements would increase costs and
would not improve trial preparation or efficiency.

e Time Limits for Trying Cases

Judges should be encouraged to establish reasonable time limits for
the trial of cases.
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4, Steps to Reduce Impact of Criminal Docket
a. Case Management of Criminal Cases

The Advisory Group is convinced that improving the efficiency of
criminal case management will reduce the disruption attributable to
rescheduled criminal trials. Efforts should be made to set firm and realistic
trial dates in criminal cases to minimize the disruption to the judge's civil cal-
endars. As previously noted, under the current procedure the date for the
start of a criminal trial is given at an early stage in the litigation (during the
arraignment) without considering the nature of the case. This date is fre-
quently changed prior to the actual start of the trial. The Advisory Group
recommends that this practice be changed.

The Advisory Group concludes that the magistrate judges should be
responsible for individualized case management in all criminal cases. This
individualized case management should include a status conference con-
ducted by a magistrate judge. At the status conference, among other things,
the magistrate judge should review all anticipated motions and set a realistic
and firm trial date, based upon the status of the case and the available trial
dates obtained from the judge to whom the case is assigned. The Advisory
Group recognizes that delegating substantial control of pretrial criminal case
management to the magistrate judges is not feasible without additional mag-
istrate judges.

The district judge should hold a final pretrial conference approxi-
mately ten days before the scheduled criminal trial date. By this date, de-
fense counsel and the defendant will have had an opportunity to review all
discovery material and assess the merits and weaknesses of the case. This
would enable the judge to ascertain whether it is likely that the case will go to
trial or whether there will be a plea agreement, reducing the number of civil
cases that will have to be rescheduled.

b. Rulings on Nondispositive Motions

In order to save substantial time, the magistrate judges should be en-
couraged to rule orally on criminal nondispositive pretrial motions. The
transcribed oral decision would still provide a record for review by the as-
signed judge.
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C. Court-Appointed Criminal Defense Attorneys

By having more experienced attorneys represent criminal defendants,
it is believed that the criminal matters will be litigated with greater efficiency.
The hourly and maximum rate of compensation for court-appointed attor-
neys should be increased by the Administrative Office of the U.S. Courts to
attract more experienced attorneys. In determining the court-appointed
attorneys compensation for handling a particular matter, it is suggested that
the court take a more realistic view of whether the case is of such an "unusual
character or duration” that the attorney is entitled to compensation above the
maximum rate. Further, the court should study the feasibility of establishing
a Federal Public Defender program in the district.

d. Sentencing Guidelines

The advantages of the Sentencing Guidelines seem to be outweighed
by the added effort and delay they impose upon the system. This is particu-
larly true with respect to misdemeanors, where the maximum period of in-
carceration is one year and the likelihood of gross disparity in sentencing is
unlikely. Adherence to the Guidelines increases exponentially the time it
takes for a plea and sentencing. The Advisory Group recommends that the
Sentencing Guidelines be treated as guidelines. It should be noted that it is
the policy of the United States Department of Justice that the Sentencing
Guidelines should continue to be utilized in all criminal cases.

In all cases, the U.S. Probation Officer should meet with counsel prior
to the sentencing hearing in an attempt to resolve Sentencing Guideline dis-
putes.

5. Enhanced Judicial Resources
a Additional Magistrate Judges

The addition of two magistrate judges is necessary if the recommen-
dations of the Advisory Group to expand substantially the duties of the mag-
istrate judges are adopted. In summary, the Advisory Group has recom-
mended that the duties of the magistrate judges be expanded by directly par-
ticipating in settlement conferences for the nearly 1,500 civil cases com-
menced in this district every year, conducting status conferences and other-
wise assuming case management responsibility for the more than 200 crimi-
nal cases filed annually in this district, and undertaking an increased respon-
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sibility for civil litigation matters to which the parties are being encouraged
to consent. It is obvious to the Advisory Group that these additional duties
cannot be performed adequately with only the two full-time magistrate
judges presently assigned to this district. The district may wish to consider
the creation of a pilot project to implement these recommendations and to
ascertain whether these recommendations have reduced delay or cost.

b. Additional District Judges

Judicial case load statistics maintained by the Administrative Office of
the United States Courts are misleading and understate the actual judicial
work load in this district. The statistics fail to take into account the impact of
criminal cases on trial time in this district. Whereas more than 80% of the
cases in this district are civil, approximately 50% of the trials are criminal,
and, as noted earlier, criminal cases impact disproportionately on court time.
Furthermore, because of the heavy reliance in this district on senior judges,
when one or more of the senior judges discontinue handling their present
case loads, there will be a serious impact on the ability of the judges in this
district to handle existing case loads and to meet the goal of the Civil Justice
Reform Act that all civil cases be tried within 18 months of the filing of the
complaint. Because of this, two additional district judgeships should be au-
thorized and promptly filled in this district.

c. Use of Senior Judges from Other Districts

The Advisory Group recommends that the court use the services of
senior judges from other districts to handle large criminal cases with numer-
ous defendants, or, in the alternative, the civil trials which have been dis-
placed by large criminal cases. In this way, other litigation is not postponed
pending resolution of the large criminal trial.

6. Enhanced Training and Pro Bono Commitment

The Seventh Circuit Bar Association should continue to provide con-
tinuing education and training on pro bono cases and federal substantive and
procedural matters. It should be encouraged to identify a pool of attorneys
willing to provide legal services or accept appointments in the district to
assist low income persons.
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B. How Recommended Actions Include Significant Contributions
to Be Made by the Court, the Litigants, and the Litigants' At-
torneys

The Civil Justice Reform Act requires each advisory group to ensure
that its recommendations include significant contributions by the court, liti-
gants, and the litigants' attorneys.

The Advisory Group's recommendations would require the court to
adopt and implement rules with respect to the handling of dispositive and
nondispositive motions, to set time limits for trials, to hold effective, dedi-
cated settlement conferences and to hold them earlier, to review how crimi-
nal pretrial matters are handled, and to adopt standardized pretrial orders
and summary judgment procedures.

The Advisory Group's recommendations would require litigants to
cooperate in the disclosure of certain information at the beginning of civil
litigation and to participate in settlement conferences and alternative dispute
resolution procedures.

The recommendations of the Advisory Group would require litigants
attorneys to implement and to adapt to a number of new practices and pro-
cedures. They would be required to participate in new methods for resolu-
tion of disputes, to adapt to new procedures for and limitations on discovery,
to comply with time limits for trials, and to participate in earlier settlement

conferences.

C. How the Recommendations Comply with § 473

1. Principles and Guidelines of Litigation Management
and Cost and Delay Reduction

Pilot district plans must include the six principles of litigation man-
agement described in § 473(a) of the Civil Justice Reform Act.

30



a. Systematic, Differential Treatment of Civil Cases that Tailors the
Level of Individualized and Case Specific Management to Such
Criteria as Case Complexity, the Amount of Time Reasonably
Needed to Prepare the Case for Trial, and the Judicial and Other
Resources Required and Available for the Preparation and Dis-
position of the Case (28 U.S.C. § 473(a)(1))

As described above, the district already has in place a program of sys-
tematic, differential treatment of civil cases. The program is working satis-
factorily.

b. Early and Ongoing Control of the Pretrial Process Through In-
volvement of a Judicial Officer in Assessing and Planning the
Progress of a Case, Setting Early, Firm Trial Dates Such that the
Trial Is Scheduled to Occur Within Eighteen Months After the
Filing of the Complaint, Unless a Judicial Officer Certifies that
There is Good Cause for Delay (28 U.S.C. § 473(a)(2))

Pursuant to § 473(a)(2), the Advisory Group analyzed the judges ex-
isting procedures for early and ongoing control of the pretrial process
through involvement inm assessing and planning the progress of the case, set-
ting early, firm trial dates within 18 months after the filing of the complaint,
controlling the extent of discovery and setting deadlines for filing motions
and a time framework for their disposition. The judges in this district cur-
rently conduct the pretrial process as described in § 473(a)(2), except to the
extent that the criminal docket precludes realistically setting civil cases for
trial within 18 months. The Advisory Group has recommended implemen-
tation of procedures which should reduce problems related to the criminal
docket and increase the likelihood that civil cases can be set for trial within
18 months.

Ordinarily the judges do not set a time framework for the disposition
of motions, and the Advisory Group does not recommend this because the
nature and substance of pretrial motions are not necessarily predictable at
the commencement of the action and vary widely from case to case. How-
ever, pretrial motions sometimes (some would say frequently) remain under
advisement without decision for too long, without explanation or apparent
reason. The Advisory Group has recommended that, where appropriate, the
judges schedule motions for determination (including, if appropriate, oral
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argument) and render a decision from the bench, with the attorneys present
either in person or by telephone. The reasons for the decision can be ex-
plained on the record, and a "minute order” or similar procedure followed for
recording disposition on the docket. The Advisory Group believes that
written, scholarly decisions are unnecessary on many motions which currently
remain under advisement too long. Frequently, the parties are better served
by a prompt decision rather than a scholarly opinion.

C For All Cases that the Court Determines Are Complex and Any
Other Appropriate Cases, Careful and Deliberate Monitoring
Through a Discovery Case Management Conference or a Series of
Such Conferences at Which the Presiding Judicial Officer Ex-
plores the Possibility of Settlement, Identifies or Formulates the
Principal Issues in Contention, and Prepares a Discovery
Schedule and Plan (28 U.S.C. § 473(a)(3))

Insofar as judicial resources permit, the judges in this district already
monitor complex and other appropriate cases through discovery-case man-
agement conferences. New procedures for discovery-case management are
unnecessary. The Advisory Group has recommended new procedures de-
signed to encourage early settlement and resolution of civil cases.

d. Encouragement of Cost-Effective Discovery Through Voluntary
Exchange of Information Among Litigants and Their Attorneys
and Through the Use of Cooperative Discovery Devices (28
US.C. § 473(a)(4))

The Advisory Group has recommended changes in the local rules in-
tended to encourage the "voluntary" exchange of information and the use of
cooperative discovery devices.

e. Conservation of Judicial Resources by Prohibiting the Considera-
tion of Discovery Motions Unless Accompanied by a Certification
that the Moving Party Has Made a Reasonable and Good Faith
Effort to Reach Agreement with Opposing Counsel on the Matters
Set Forth in the Motion (28 U.S.C. § 473(a)(5))

Local Rule 6.02 already mandates this procedure. Generally, this rule

has been effective in reducing cost and delay by encouraging parties to re-
solve discovery disputes informally.
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f Authorization to Refer Appropriate Cases to Alternative Dispute
Resolution Programs that Have Been Designated for Use in a Dis-
trict Court or that the Court May Make Available (28 U.S.C. §
473(a)(6))

The Advisory Group has recommended the adoption of a rule requir-
ing a settlement conference within 180 days of commencement of the action,
which could include early neutral evaluation or case mediation.

2. Litigation Management and Cost and Delay
Reduction Techniques

The Civil Justice Reform Act requires pilot districts to consider the six
techniques of cost and delay reduction described in § 473(b).

a Requirement that Counsel for Each Party to a Case Jointly Pre-
sent a Discovery-Case Management Plan for the Case at the Ini-
tial Pretrial Conference or Explain the Reasons for Their Failure
to Do So (28 U.S.C. § 473(b)(1))

The Advisory Group has carefully considered this provision and re-
jects it unanimously. The Advisory Group believes that adoption of this re-
quirement will not reduce cost or delay in the district. The Advisory Group
has recommended other measures related to discovery which it believes will
be effective in reducing cost and delay.

b. Requirement that Each Party Be Represented at Each Pretrial
Conference by an Attorney Who has Authority to Bind that Party
Regarding All Matters Previously Identified by the Court for Dis-
cussion at the Conference and All Reasonably Related Matters
(28 U.S.C. § 473(b)(2))

This is presently the practice in this district. Attorneys appear at pre-

trial conferences with authority to bind their parties regarding matters previ-
ously identified by the court for discussion.
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C. Requirement that all Requests for Extensions of Deadlines for
Completion of Discovery or for Postponement of the Trial Be
Signed by the Attorney and the Party Making the Request (28
US.C. §473(b)(3))

This suggested technique appears to be based upon a fear that attor-
neys do not confer with their clients before making requests for extensions of
deadlines or for postponements. This is not a problem in this district and
adoption of this technique will not reduce cost and delay.

d. Neutral Evaluation Program for the Presentation of the Legal and
Factual Basis to a Neutral Court Representative Selected by the
Court at a Nonbinding Conference Conducted Early in the Liti-
gation (28 U.S.C. § 473(b}(4))

The Advisory Group has recommended the adoption of a rule requir-
ing a settlement conference within 180 days of commencement of the action,
which could include early neutral evaluation or case mediation.

é. Requirement that, upon Notice by the Court, Representatives of
the Parties with Authority to Bind Them in Settlement Discussions
Be Present or Available by Telephone During any Settlement
Conference (28 U.S.C. § 473(b)(5))

This is the current practice in the district. It is noted that in certain
matters, the U.S. Attorney's Office and other governmental agencies do not
have the authority to bind their clients.

f Other Features Considered Appropriate (28 U.S.C. § 473(b)(6))

The Advisory Group has considered other techniques for reduction of
cost and delay. Those adopted by the Advisory Group are included in its
recommendations and the proposed Civil Justice Delay and Expense Reduc-
tion Plan.

D. Recommendation for Development of a Cost and Delay
Reduction Plan

The Advisory Group presents this report to the judges of the Eastern
District of Wisconsin for their consideration in formulating a Civil Justice
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Expense and Delay Reduction Plan. The proposed plan is set forth in Ap-
pendix H of this report.

Anticipating that widespread and effective public dissemination of any
plan adopted by the court will be essential to its successful implementation,
the Advisory Group offers its assistance to the court in publicizing the court's
plan.

Because the district is a pilot district and must file its plan by the end
of 1991 and because 28 U.S.C. § 477(a) contemplates that the Judicial Con-
ference will base its model plans on plans submitted within the same dead-
line, the Advisory Group regards as inapplicable to this district the provision
of 28 U.S.C. § 472(b)(2) asking for an explanation of the reasons why the
Advisory Group recommends that the court develop a plan in accordance
with these recommendations.

Respectfully Submitted,

Civil Justice Reform Act
Advisory Group for the Eastern
District of Wisconsin
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APPENDIX A

MEMBERSHIP OF THE ADVISORY GROUP

Mr. Gregory B. Conway

Liebmann, Conway, Olejniczak & Jerry, S.C.
231 South Adams Street

P.O. Box 1241

Green Bay, Wisconsin 53405

414/437-0476

Mr. Conway is a practicing attorney admitted to the Bar in 1970. He
is a partner in his firm where his practice emphasizes personal injury, insur-
ance and business litigation. He served as law clerk to Justice Leo Hanley of
the Wisconsin Supreme Court and is the author of numerous articles in state
bar publications. Mr. Conway has served as a member of the State Board of
Directors of the Wisconsin Civil Liberties Union, was chair of the Wisconsin
State Bar Committee on Regulations for Lawyer Advertising, was appointed
by the governor and the chief justice of Wisconsin to the Wisconsin State
Election Board and is a fellow of the American College of Trial Lawyers.

Mr. Francis R. Croak

Cook & Franke, S.C.

660 East Mason Street
Milwaukee, Wisconsin 53202
414 /271-5900

Mr. Croak has been a practicing attorney since 1953. He is a partner
in the firm of Cook & Franke, S.C. He is a trial lawyer with a varied and ex-
tensive civil and criminal litigation practice. He formerly was a member of
the Wisconsin Judicial Council and served for five years as first assistant dis-
trict attorney of Milwaukee County. Mr. Croak is a member of the American
Law Institute and is a fellow of the American College of Trial Lawyers.

Mr. John R. Dawson
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Foley & Lardner

777 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
414/271-2400

Mr. Dawson is an attorney in private practice since 1970 with the
Milwaukee firm of Foley & Lardner. His practice experience is litigation,
principally in the federal courts, and generally on the defense side of corpo-
rate litigation. Mr. Dawson is a director of the Milwaukee Bar Association.
He served as chair of the Advisory Group.

Mr. Nathan A. Fishbach
Deputy U.S. Attorney

330 U.S. Courthouse

517 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
414/297-1700

Mr. Fishbach serves as a Deputy United States Attorney and the
Chief of the Civil Division in the United States Attorney's Office for the
Eastern District of Wisconsin. Mr. Fishbach serves on this district's Advisory
Committee on Practice and Procedure and is the Chairperson of the district's
Environmental Crimes Subcommittee. Mr. Fishbach is the Vice President of

the Milwaukee Bar Association and will assume the post of President in
1993.

Appendix A - Page 2



Mr. John E. Fryatt

United States Attorney

330 U.S. Courthouse

517 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
414/297-1700

Mr. Fryatt is the United States Attorney for the Eastern District of
Wisconsin, a position he has held since 1988. Previously, Mr. Fryatt served in
the District Attorney's Office for Waukesha County for 17 years, the last five
as the District Attorney. Mr. Fryatt is a past president of the Wisconsin
District Attorneys Association. Mr. Fryatt serves as a member of the United
States Attorney General's Environmental Crimes and Indian Affairs
Subcommittees and is the Chairperson of this district's Law Enforcement
Coordinating Committee.

Honorable Aaron E. Goodstein
U.S. Magistrate Judge

496 U.S. Courthouse

517 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
414/297-3963

Magistrate Judge Goodstein was appointed to his position in 1979.
He is one of two magistrate judges in this federal district. Prior to his ap-
pointment, he served as law clerk to Judge Myron L. Gordon, Eastern Dis-
trict of Wisconsin, and was engaged in the private practice of law with an
emphasis on civil and criminal litigation. Magistrate Judge Goodstein also
serves as Chair of this district's Advisory Committee on Practice and
Procedure.
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Ms. Patricia J. Gorence

Deputy Attorney General
Wisconsin Department of Justice
123 W. Washington Avenue

P.O. Box 7857

Madison, Wisconsin 53707-7857
608/266-1221

Ms. Gorence is the Deputy Attorney General of the State of Wiscon-
sin. Previously, she has served as First Assistant United States Attorney and
United States Attorney for the Eastern District of Wisconsin. She is cur-
rently Secretary of the State Bar of Wisconsin, Chair of its Professionalism
Committee, and General Chair of the Seventh Circuit Bar Association's
Rules and Practices Committee. She is a member of the Board of Attorneys'
Professional Responsibility District 2 Committee. She also has served as law
clerk for District Judge Robert Warren.

Professor Jay E. Grenig
Marquette University Law School
1103 West Wisconsin Avenue
Milwaukee, Wisconsin 53233
414/288-5377

Professor Grenig is a professor of law and the Associate Dean for
Academic Affairs at the Marquette University Law School. He is the author
of several volumes on federal civil procedure and is a member of the Ameri-
can Law Institute. He is a member of the Board of Governors of the
National Academy of Arbitrators, chair of the Labor Relations and Em-
ployment Law Section of the Association of American Law Schools, and a
director and secretary of the Center for Public Representation. Professor
Grenig served as the reporter to the Advisory Group.
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Mr. George C. Kaiser

759 North Milwaukee, Street, Suite 608
Milwaukee, Wisconsin 53202
414/272-3537

Mr. Kaiser is one of the lay members of the Advisory Group. He is a
CPA and retired managing partner of the Milwaukee office of Arthur
Andersen & Co. Mr. Kaiser currently is Chairman of the Board of Hanger
Tight Company and for many years has been a leading member of
Competitive Wisconsin, Inc., a not-for-profit public interest group of
businesspersons and lawyers working with state government to enhance the
business climate in Wisconsin. He is formerly a Secretary of Administration
for the State of Wisconsin.

Mr. William J. Mulligan
Davis & Kuelthau, S.C.

111 East Kilbourn, Suite 1400
Milwaukee, Wisconsin 53202
414/276-0200

Mr. Mulligan has been a practicing attorney since 1960. He is a part-
ner in the Milwaukee law firm of Davis & Kuelthau, S.C. His practice em-
phasizes civil and criminal litigation. Mr. Mulligan served for five years as
the assistant United States Attorney and then for four years as the United
States Attorney, Eastern District of Wisconsin. He has been a member of
the district's Advisory Committee on Practice and Procedure, chair of the
Board of Governors of the State Bar of Wisconsin, and President of the
National Association of Former United States Attorneys, and member of the
Board of Governors of the Bar Association of the Seventh Federal Circuit.
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Mr. Sofron B. Nedilsky
Clerk, U.S. District Court
362 U.S. Courthouse

517 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
414/297-1830

Mr. Nedilsky is the Clerk, United States District Court, Eastern Dis-
trict of Wisconsin. Mr. Nedilsky has been Clerk of the Eastern District since
1981. He was previously appointed as first Director of Judicial Education for
the Wisconsin Supreme Court in 1971.

Mr. Stuart Parsons

Quarles & Brady

411 East Wisconsin Avenue
Milwaukee, Wisconsin 53202-4497
414/277-5657

Mr. Parsons was admitted to the Bar in 1967 and is a partner in the
Milwaukee law firm of Quarles & Brady. A fellow in the American College
of Trial Lawyers, he is certified in civil trial advocacy by the National Board
of Trial Advocacy. He served as chair of the Rules and Practice Committee
of the Seventh Circuit Bar Association and is now a member of that
Association's Board of Governors. He is a member of the district's Advisory
Committee on Practice and Procedure. He is an adjunct assistant professor
of law at Marquette University Law School, teaching complex litigation, and
author of "Civil Procedure" in Annual Survey of Wisconsin Law (ATS-CLE,
1984-1991).
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Ms. Sue Riordan

Director, Corporation Communications
Wisconsin Gas Company

626 East Wisconsin Avenue
Milwaukee, Wisconsin 53202
414/291-6931

Ms. Riordan is one of the lay members of the Advisory Group. She
served as press secretary for Wisconsin Governor Dreyfus and has worked in
various public relations and communications capacities in the local broad-
casting market. Her present position 