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EXECUTIVE SUMMARY 

The Civil Justice Reform Act of 1990 requires each federal district court to develop a delay 

and cost reduction plan in consultation with its appointed advisory group. In accordance with the 

statute, the Advisory Group for the United States District Court for the Northern District of Illinois 

submits this Report, which assesses the state of the court's docket, identifies the principal causes of 

delay and cost in the court, and recommends ways to reduce delay and expense in the district 

through case management principles specified in the Act and other appropriate means. 

DELAY. 

Taken as a whole, this court is substantially faster than average among the ninety-four district 

courts in disposing of most of its civil cases. It is the fastest in the country in the median time within 

which its civil cases terminate. This is despite the fact that, when weighted for complexity, its civil 

caseload per judgeship is higher than any other large metropolitan court. The court is slower than 

average, however, in disposing of the two to three percent of its civil cases that actually go to trial. 

COST. 

Cost is not defined in the Act, but attorneys' fees are generally considered to be a primary 

component. Neither Congress nor the court should regulate attorneys' billing rates, either hourly 

or contingent. There are many attorneys practicing in the district, however, and their billing rates 

vary widely. This gives litigants some ability to control that factor in the cost equation. Judges and 

litigants must also weigh cost against benefit in making decisions over the course of a case. 

THE EFFECT OF CRIMINAL PROCEEDINGS UPON CIVIL CASES. 

The Speedy Trial Act requires judges to give criminal matters priority over civil cases no 

matter how long the civil cases have been pending. In addition, the war on drugs, expanding federal 
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jurisdiction over "street crimes," huge conspiracy cases that take months to try. and application of 

the federal Sentencing Guidelines all shrink the time judges have available for their civil cases. 

COURT RESOURCES. 

Although the case load in this court has increased fourfold over the last thirty years, the 

number of judgeships has only doubled. Taken together with the level of vacancies, and the 

magnitude and complexity of the cases, this places a heavy load on the active district judges. 

To enable the judges to deal with these pressures and, in particular, to allow swifter 

resolution of those cases that must be tried, the three existing judicial vacancies should be filled and 

the number of judgeships should be increased from twenty-two to at least twenty-five. The number 

of magistrate judges should also be increased to bring this court even with the nationally 

recommended ratio of one magistrate judge to two district judges. Because magistrate judges are 

authorized to try civil cases with the consent of the parties, and to do many other things as well. they 

are an important and tlexible resource for the court. 

DELAY, COST AND THE CIVIL JUSTICE REFORM ACT. 

Delay and unreasonable cost in litigation [n this district, where they occur, may be attributed 

to a number of factors, including the sheer size and complexity of the civil and criminal caseloads, 

overzealous advocacy and the varying work styles of the judges. Some of these factors can be 

improved by changes in the rules .or individual practice, as suggested [n this Report. But the 

usefulness of case management principles is inherently limited by factors that only Congress or the 

Executive Branch control. 

The extent to which court-wide rules governing case management can meaningfully reduce 

cost and delay is still open to debate. The Civil Justice Reform Act has established pilot programs 

to test the effectiveness of specific case management principles on cost and delay. The potential 

effects of proposed amendments to the Federal Rules of Civil Procedure that have recently been 
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transmitted to Congress by the U. S. Supreme Court must also be examined. But this court, which 

is already handling much of its civil docket more quickly than most, should exercise due care in 

changing its rules and practices. The following is a summary of this Report's recommendations. 

DIFFERENTIATED CASE MANAGEMENT. 

The judge's early participation can be valuable in streamlining the litigation, but all cases do 

not need the same amount of judicial involvement. This court has a local rule that automatically 

exempts eleven classes of cases from the pretrial conference requirements ofF.R.Civ.P.16. For those 

cases that do need the judge's supervision, a litigation plan can be fashioned for that specific case 

at pretrial conferences or status hearings with the judge. Telephone conferences should be used 

when possible. 

DISCOVERY. 

Litigants should try to agree on a discovery schedule to use themselves or for presentation 

to the judge. Discovery should be structured in phases to conserve expenditures of time and money. 

Litigants should cooperate in discovery to the extent possible but the court should not require 

automatic pre-discovery "disclosure:' In determining the extent of discovery, judges should weigh 

the cost against the benefit, and shift the cost to the party seeking discovery when appropriate. 

The amount of discovery necessary should be determined for each specific case, not preset. 

To reduce wasted time at depositions, the court should adopt specific guidelines governing how 

depositions should be conducted, with violations subject to sanctions. All judges should make 

themselves reasonably available to resolve disputes that arise during depositions. 

MOTIONS. 

Motions can result in efticient resolution of a case or cause it to stall. The judges should 

be commended for hearing motions on a frequent basis, but they should follow uniform procedures 

governing notices of motion and motion calls. At the least, the local rules should be modified to 

vii 



renect that variations in motion practice may exist and each judge should advise litigants of his or 

her practice. Motions and briefs should be succinct. Judges must rule as promptly as reasonably 

possible. When a motion is taken under advisement, the judge should give a time frame within 

which the parties can expect a ruling, for the judge's benetit as well as for that of the parties. The 

Clerk should develop a request form by which parties can anonymously obtain information on the 

status of a pending motion. 

Oral rulings on motions or after bench trials may hasten disposition because judges tend to 

spend time polishing written opinions. As with any ruling, however, there must be sufticient 

recitation of the facts and conclusions of law to allow for appellate review. 

COMPLEX CASES. 

Complex cases can gain special benetit from aggressive case management. Early 

identification of issues, a written case management plan, phased discovery, bifurcation of issues at 

trial, settlement and other matters should be discussed at pretrial conferences scheduled as 

necessary. The Manual on Complex Litigation 2d should be used as a guide. 

TRIAL DATE AND TRIAL. 

A firm upcoming trial date often motivates parties to resolve their dispute. Judges should 

try to set an early date, while recognizing that "hurry up and wait" is itself wasteful of time and 

money. Judges should routinely advise parties that they may consent to trial before a magistrate 

judge who, lacking a felony trial calendar, may be able to offer the parties a relatively early trial 

date. When possible, judges should take advantage of the court's new "short civil trial" rule to place 

prescribed trial-ready cases in a pool for visiting and other available judges to try. 

The court's final pretrial order form should be revised to delete the requirement that counsel 

must submit an agreed statement of uncontested facts and contested issues of fact and law. The new 

form should be used by all the judges in cases for which a pretrial order is appropriate. 
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ALTERNATIVE DISPUTE RESOLUTION. 

There are many forms of alternative dispute resolution (ADR) available with which the 

district and magistrate judges, lawyers and litigants should become familiar. The court should ask 

the bar associations to prepare a pamphlet describing the various methods available, both before and 

after a complaint is filed. 

Settlement conferences with the judge have become an important ADR method. The judges 

should obtain training in settlement techniques to facilitate the process. Party representatives with 

authority to settle, including governmental entities when appropriate, must attend the settlement 

conference by telephone or in person if the judge so requires. The trial judge in a bench trial should 

ordinarily not preside at settlement conferences unless the parties consent, particularly as a case 

nears trial. The court should establish a mechanism by which the parties can request mediation with 

a magistrate judge, if they wish to do so. All judges should obtain training in settlement, mediation 

and other ADR techniques. 

We do not recommend a mandatory arbitration program in this district at present. Many 

of this court's more time-consuming cases could not be included because of statutory restrictions on 

such programs. The results obtained from pilot courts that have adopted mandatory ADR programs 

should be studied when available, however. and a decision on this issue re-evaluated. 

OTHER MATTERS TO BE CONSIDERED. 

District judges should routinely advise parties that they may consent to have either their 

entire case or a dispositive motion ruled upon by a magistrate judge. But since referral of dispositive 

motions solely for report and recommendation often results in delays and extra expense. district 

judges should be sparing in sueh referrals. 

The judges vary considerably in the standing orders that govern each of their courtrooms. 

Uniformity of practice would be ideal. but at the least, each judge should apprise litigants of the 
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standing orders applicable in his or her courtroom early in the case, with updates to all litigants if 

a new order is issued. Each judge's standing orders must also be published to the bar at large. 

The court has made significant improvements in the area of prisoner litigation. Some of 

these improvements - a staff law clerk assigned to review complaints. a practical handbook for 

appointed counsel- should also be used in pro se employment discrimination cases. Certain kinds 

of cases should be diverted from the district judges and placed on a special calendar: mortgage 

foreclosures and actions seeking to recover employer contributions to employee benefit funds. 

Fee petitions take time to prepare and time to review. The court should adopt uniform 

standards for la'W)'ers to follow in preparing fee petitions. Case law currently requires that the 

lodestar, which requires judicial scrutiny of the lawyers' record-keeping, must be used in "fee

shifting" cases, those cases for which the losing defendant is required by statute to pay the plaintiffs 

attorneys' fees. But Jess labor intensive arrangements may be used in other kinds of cases. In 

reviewing fee petitions. judges should consider the "audit" or sampling method, which reduces the 

time needed for judicial scrutiny while encouraging attorneys to be circumspect. 

Congress should establish an Office of Judicial Impact Assessment to evaluate the impact 

of proposed legislation, both civil and criminal, on the federal courts. 
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INTRODUCTION 

In furtherance of the goal of the just, swift and inexpensive resolution of civil disputes, 

Congress enacted the Civil Justice Reform Act of 1990, codified at 28 U.S.C. §§ 471-482 ("the 

CJRA" or "the Act"). The Act requires each United States district court to develop and implement 

a civil justice expense and delay reduction plan. 

A guiding principle of the Act is that civil justice reform must coincide with the particular 

characteristics of each court and the perceived needs of its litigants. To accomplish this, the Act 

provides that each court must develop its plan in consultation with an advisory group, the 

membership of which would reflect those who use the court. The members of the Advisory Group 

for the United States District Court for the Northern District of Illinois were chosen for their wide 

range of experience in the many kinds of litigation with which this court is presented. They include 

former district court judges, lawyers from large firms and small, prosecutor and defense counsel, law 

school dean and practitioners, litigant and layperson. They have been assisted in their efforts by 

members of the court and the Court Administrator, serving ex-officio. 

The Advisory Group must follow the explicit instructions of the Act; among them, to assess 

the state of the court's civil and criminal dockets; to identify trends in the demands on the court's 

resources; to identify the principal causes of cost and delay in civil litigation in the district; and to 

make recommendations to the court on a number of delay and expense reduction principles and 

techniques specified in the Act. 28 U.S.C. § 472. 

Congress wisely chose not to impose these principles and techniques on all courts without 

first attempting to test their effectiveness in some courts. The Act establishes a series of pilot 

programs, requiring particular courts to test specific case management principles and alternative 

dispute resolution programs with the expectation that, if successful, these principles and programs 
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will be adopted by other courts. Some courts chose to become "early implementation courts" and 

instituted plans experimenting with a self-selected variety of techniques by the end of 1991. 

The Northern District of Illinois is a comparison court against which the results of the pilot 

programs and the early implementation eourts can be judged. Since this district is significantly faster 

than average in terminating most of its civil cases, a comparison with districts that have adopkd the 

Act's principles and programs should provide valuable information on their effectiveness, This court 

may not stand still, however. It too must adopt a delay and expense reduction plan aimed at 

achieving the objectives of the Act. The court must also assess the state of its civil and criminal 

dockets annually, in consultation with its advisory group, in order to evaluate the effectiveness of its 

plan's provisions. 28 USC. § 475. 

As Advisory Group members, we have welcomed the opportunity to review the litigation 

practices in this court on the part of judges, la\\)'ers and litigants. In issuing this Report, we have 

reviewed local and national statistics on objective measures of court performance, as well as case law 

and literature on civil justice reform. Wc interviewed the district and magistrate judge~ and 

conducted an extensive survey of lawyers who have recently practiced in this district. In February, 

1993, we published a Preliminary Report, to which we invited written and oral comments, and held 

a day of public hearings for those who wished to make their views known. 

On April 22, 1993, the United States Supreme Court issued an order transmitting to 

Congress proposed amendments to the Federal Rules of Civil Procedure ("'the Proposed Rules"). 

The Proposed Rules incorporate a number of the principles set forth in the CJRA. Some of these 

principles we endorsed in our Preliminary Report; others we did not. Of course, it remains to be 

seen what Congress will do with the Proposed Rules. If it takes no action as of November 1, 1993, 

they will become effective December 1, 1993. We discuss the relevant Proposed Rules as they affect 

our recommendations on the CJRA. 
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In accordance with the Act's directivcs, we have considered and made recommendations with 

respect to each of its various components. We have no doubt that court-wide improvements in case 

management techniques and increased use of alternative dispute resolution methods can prove 

beneticial in reducing delay and possibly expense in this district. But since this court, taken as a 

whole, is currently resolving many of its cases with relative speed, it is important that we examine 

the proposed principles carefully. The best-intentioned concepts applied in one situation can have 

unexpected and unwanted effects in another. 

Reducing the cost of litigation poses a distinctive problem because attorneys' fees, the 

primary component of "cost" in many instances, are for the most part based on billing rates or 

contingency contracts that are largely determined by the marketplace. This is not an area where 

even Congress wishes to tread. 

Moreover, in the end, the usefulness of these principlcs and programs is inherently limited 

by the sheer number of cases, both civil and criminal, that are being tiled in the federal courts. The 

number of cases will not decline unless Congress decides to limit federal jurisdiction rather than 

expand it. But in an age when Americans expect such crucial issues as law enforcement and health 

care to be resolved on a national basis and commerce is expanding globally, it seems more likely that 

Congress will increase federal jurisdiction rather than restrict it. Clearly, Congress and the Executive 

Branch must give due regard to expanding judicial resources when they choose to increase federal 

jurisdiction or regulatory and law enforcement resources. They cannot continue to impose additional 

responsibilities on the federal court system without corresponding increases in judicial resources. 

Mindful of these considerations, we have endeavored in this Report to set out both our 

reflections on the issues the Act raises for this court and our conclusions on how reductions in the 

length and expense of litigation in this district can best be achieved. 
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PART ONE: THE COURT 

I. OVERALL VIEW OF THE COURT. 

The United States District Court for the Northern District of Illinois is one of the largest 

federal district courts in the country, both in terms of population served (eight million) and of 

federal judgeships authorized (twenty-two). The Eastern Division sits in Chicago. The Western 

Division, located in Rockford, serves the burgeoning area to the west of Chicago and its suburbs. 

The district is home to a large, extremely active commercial and residential center, to developing 

exurb an and rural areas, and to several state prisons south and west of Chicago. The court is thus 

presented with a diverse array of cases and issues. 

The court generally manages its docket well, especially given the magnitude and complexity 

of its caseload. The court as a whole is much faster than average in disposing of its civil cases, save 

for that small percentage of cases that actually do go to trial. As in all large courts, some judges 

move their cases more slowly than others. The judges must work in collegial fashion to address the 

issues this raises. But speed cannot be viewed in isolation from fairness, which we believe i:- the 

court's paramount obligation to the parties. Swiftness is a vital element of justice, however, that all 

members of the court must strive to provide the litigants. 

II. THE COURT AND ITS RESOURCES. 

A. Personnel. 

1. Active District Judges. The court has twenty-two authorized judgeships. Currently there 

are three vacancies, although the process for appointing new judges to till those vacancies is well 

under way. Twenty-one judgeships are assigned to the court's Eastern Division and one to its 

Western Division. In number of authorized judgeships, the court is somewhat smaller than the 

district courts for the Southern District of New York (twenty-eight), the Central District of 
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California (twenty-seven), and the Eastern District of Pennsylvania (twenty-three). In terms of 

population served, however, only one is larger the Central District of California, located in Los 

Angeles. The full complement of active district judges is rarely sitting at anyone time. During most 

of the 1980's, the court averaged the equivalent of more than two vacant judgeships per year. 

2. Senior Judges. District judges are entitled to retire from regular active service and 

assume senior status upon attaining a combination of age and length of service totalling eighty years, 

provided they are at least sixty-tive years old and have served at least ten years on the bench (e.g., 

age sixty-tive plus tifteen years on the bench). 28 U.S.C. § 371(c). The burden borne by the senior 

judges varies with the individual, although few are assigned criminal matters. In recent years, the 

combined workload of the district's senior judges has roughly equalled the load carried by one 

regular active judge. 

3. Visiting Judges. The court invites district judges from around the country to preside over 

specitic matters. Judges from the United States Court of Appeals for the Seventh Circuit also 

preside occasionally over actions in the district court. In part because of the number of highly 

complex multi-defendant criminal matters awaiting trial in 1991, the court arranged tor seventeen 

visiting judges to sit in this district in the fall of that year. They presided over some twenty trials, 

including a number of lengthy criminal matters that could have seriously delayed other cases pending 

before the judges in this district. But the presence of this num ber of visiting judges, while extremely 

helpful, can pose logistical problems in terms of courtrooms, chambers and support staff. 

4. Magistrate Judges. There are currently nine magistrate judges in the district. Eight are 

assigned to sit in the Eastern Division and one in the Western Division. Pursuant to statute, they 

handle many types of matters, civil and criminal. both on consent of the parties and on referral from 

a district judge subject to the latter's review. 28 U.S.c. § 636. This district has fewer magistrate 

judges per district judge than any other large metropolitan court. a situation which should be 
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remedied. We discuss magistrate judges and our recommendations with respect to them in a later 

section of this Report. 

5. The Clerk and the Clerk's Office. By local rule, the Clerk of the Court acts as court 

administrator under the supervision of the Chief Judge. The Clerk's Office currently consists of 127 

full-time employees, including six employees in the Western Division. A courtroom deputy is 

assigned to each active district and magistrate judge. The current level of authorized staffing for 144 

positions, which is established by the Administrative Office of the United States Courts pursuant to 

28 U .S.C. § 751, is adequate. But the federal judiciary is experiencing a fiscal crisis that will prevent 

the Clerk's Office from reaching this level or indeed from hiring any new personnel until the present 

number drops through attrition to 104. 

6. Law Clerks, Secretaries and Externs. Generally, each active judge has a secretary and two 

law clerks. Each senior judge may have a secretary and, depending on level of activity, up to two 

law clerks. Each magistrate judge has one law clerk and a secretary. In addition, three law clerks 

work almost exclusively on prisoner petitions. There are also law student externs who assist the 

judges from time.to time without compensation. Judges faced with an especially time-consuming 

or other very unusual case can obtain the assistance of another law clerk hired on a temporary basis 

especially for that purpose, subject to the approval of and funding by the Judicial Council for the 

Seventh Circuit. 

7. Court Reporters. There is an official court reporter regularly assigned to each active 

district judge and, when circumstances require, to cover proceedings before a magistrate judge. The 

number of official reporters is established by the Judicial Conference of the United States, and the 

district currently employs the maximum number. The court also has a contract with a private 

reporting agency to provide additional reporters as the need arises. 
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8. Interpreters. The court is authorized by F.R.Civ.P. 43(t) to appoint interpreters and to 

provide for their compensation. The court employs one full-time Spanish language interpreter; all 

others are free lance. Requests for interpreters are handled on a case-by-case basis through the 

Clerk's Office. 

9. Special Masters and Receivers. District judges occasionally appoint special masters to hear 

complex or extended matters and to report back to the judge pursuant to F.R.Civ.P. 53 and Local 

Civil Rule 12. Ordinarily magistrate judges can and do fulfill this function pursuant to 28 U.S.C. 

§ 636(b)(2) and Local General Rule 2.41E. Receivers are appointed in foreclosure and similar 

proceedings. 28 U.S.C. § 754 and Local Civil Rule 9. 

10. United States Marshal's Service, Court Security Officers, and the Federal Protective Service. 

The United States Marshal's Service is responsible for judicial security. Deputy marshals are also 

available for service of summonses and writs under certain circumstances. The Marshal's staff is 

augmented by court security oftlcers supervised by the Marshal's Service. The deputies are armed, 

but court security officers carry firearms only in prescribed situations. The Marshal's Service is 

responsible for security in the courthouses in both Chicago and Rockford. The Federal Protective 

Service, a branch of the General Services Administration, provides security of the buildings' 

perimeters and grounds. The court lacks sufticient security personnel to cover all active courtrooms. 

Although criminal trials are normally covered, a large criminal trial requiring more than the usual 

number of security personnel may force other judges to relinquish security ofticers in their 

courtrooms even in criminal cases. 

B. Administration. The court's administration is the responsibility of the Chief Judge, who 

is selected according to statutory criteria and serves for seven years, and the Executive Committee, 

which consists of the Chief Judge, four active district judges chosen according to prescribed rules 

of seniority, the Acting Chief Judge and the Clerk. In this district, the Executive Committee reports 
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to all the district judges, a majority of whom may approve or disapprove Executive Committee 

recommendations and decisions. 28 U.S.C. § 136; Local General Rule 1.02. 

C. Case Assignment System. The court employs the individual calendar system, according 

to which a case is assigned at the time of filing to one judge for its duration, unless reassigned for 

reasons external to the case. There are many benefits to this system, which was pioneered by this 

court in the 1940's. Among these are a sense both of judicial accountability and of economy arising 

from the fact that one judge is responsible for and familiar with the case from beginning to end. 

Random assignment of cases is integral to this system. Its dual purposes are: (1) to prevent 

predetermination of the judge assigned to a case; and (2) to distribute workload among the active 

judges in such a way that both the number of cases and the amount of judicial effort needed to 

dispose of them is roughly equal, except for the Chief Judge, who has considerable administrative 

responsibilities and handles all grand jury matters. At the time of filing, the Clerk's Office obtains 

information from the plaintiff to categorize each case according to how much judicial time the case 

is expected to take. There are five criminal and five civil categories. A judge's name is selected 

randomly by computer within each category. 

The Executive Committee reviews the random assignment system from time to time to adjust 

for the court's experience with the amount of effort a particular kind of case requires. For instance, 

it has become clear that a long criminal trial has extremely adverse effects on the presiding judge's 

ability to attend to other pending cases. A judge presiding over such a trial now receives relid from 

assignment of new cases according to a formula based on the number of trial days con)umed. 

General Order of December 26, 1990. Two or more district judges may also request reassi!,'llment 

of specific cases among themselves if this will allow for more efficient administration or result in a 

savings of judicial time. Local General Rule 2.3(E). 
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Randomness in assignment does not result in a perfectly even distribution of workload among 

the judges and inequities inevitably occur. For this reason, and because judges tend to dispose of 

cases at varying rates of speed, there can be substantial disparities in the number of cases being 

handled by the active district judges at any point in time. For example, as of October 31,1992, one 

judge had 186 pending cases, another had 454 cases, and the mean number for all active judges in 

the district was 315. Disparities cannot be avoided, however, in large courts if the goal of case 

assignment is the even distribution of new cases among the judges. If the goal is to maintain a 

relatively even number of pending cases among the judges, the court would have to reassign cases 

to faster judges to prevent slower judges from building up a backlog. This would initially level out 

the case loads, but would soon have adverse consequences of its own as those judges who routinely 

dispose of cases more quickly find that their reward is the assignment of more cases. In fact, 

informal estimates suggest that the disparity between the judges with the highest and the lowest 

caseload is smaller in this district than in many other large district courts. As we discuss in a later 

section, however, the court must seek out ways to assist judges who have large numbers of cases 

pending. 

About ten percent of the court's pending cases are reassigned each year. Reassignment of 

cases to new judges deserves special mention because it is often thought that the sitting judges use 

reassignment as an opportunity to saddle a new judge with the oldest, most intransigent cases on the 

docket. In reality, over the last decade, the court has made substantial efforts to ease a new judge's 

entry into the judicial system. The new judge receives no criminal cases from the sitting judges and 

indeed no criminal cases at all for three months. To ensure that a new judge starts with a fair civil 

caseload, cases are taken from each sitting judge according to a random process that yields an age 

distribution similar to that of the other judges. The sitting judges have very little control over which 

cases are taken for reassignment and which they may retain. Moreover, to guard against the ravages 
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that random selection can wreak on anyone particular case, the court has provided that a case 

cannot be reassigned to the calendar of a new judge more than twice. 

Despite the disparities that occur from time to time, both bench and bar generally perceive 

the present assignment system to be fair. We commend the court and the Clerk for their diligent 

efforts to achieve this goal. 

D. Facilities. All of the facilities of the court's Eastern Division are located in the Everett 

M. Dirksen Building at 219 S. Dearborn Street in Chicago. There has been a chronic shortage of 

courtroom space in this facility. This is largely due to the long lead time (two to five years) 

necessary to build courtrooms for new judges. This problem is being addressed through the 

construction of additional courtrooms on the twelfth and fourteenth floors and long range plans for 

courtrooms on other floors as well. If additional district and magistrate judges are appointed in this 

district, as we recommend, space requirements must be expanded accordingly. 

The court's facilities in the Federal Building in Rockford are woefully inadequate to house 

the judicial officers and staff currently assigned to the Western Division. A new facility is needed 

and we understand that the administrative process necessary to accomplish this has begun. 

E. Equipment. The court is in the process of installing various kinds of automated 

equipment. All chambers have personal computers and on-line access to computer research services. 

In late 1990, the Clerk's Office began using an electronic system to maintain the civil dockets. This 

allows several persons to view a case docket simultaneously and at the same time provides greater 

security for and control over the court's records. In late spring of this year, the court implemented 

PACER (Public Access to Court Electronic Records), which allows civil docket entries to be viewed 

from outside the courthouse via computer and modem. This service should save time and money 

for lawyers who can check the docket in their cases without leaving their offices. 
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Electronic technology is rapidly changing, and the court must continue to explore the 

advances available. One such advance, which would allow documents to be tiled with the court by 

facsimile machine (fax), has been considered by the court but rejected at present because of current 

budgetary and technological constraints. Filing by fax presents a considerable challenge to a large 

court that receives tens of thousands of motions each year. The Clerk's Office presently does not 

have the adaptive equipment or the telephone lines necessary to receive documents from a large 

number of attorneys attempting to fax from all manner of machines all at the same time - an event 

that could easily happen on any given day shortly before close of business. But many perceive filing 

by fax to be a question of "when;' not "if." The court should also explore the use of simultaneous 

transcription machines for court reporters that permit instant retrieval of testimony during triaL 

III. THE STATE OF THE CIVIL DOCKET. 

The Civil Justice Reform Act requires each advisory group to assess the court's dockets, both 

civil and criminal, and to identify trends in case tilings and demands being placed on court resources. 

28 U.S.c. § 472(c). The statistics cited herein are taken from internal records kept by the Clerk of 

the Court and from information published by the Administrative Office of the United States Courts 

and the Federal Judicial Center. 

In brief, the Northern District of Illinois has one of the most complicated caseloads of any 

district court in the country. Yet on most measures of speed used to compare the ninety-four 

district courts in their handling of civil cases, it is significantly faster than average. In median time 

to case disposition, this court is the fastest in the nation and has been among the fastest courts in 

this regard for the last six years. It is slower than average, however, in disposing of those cases that 

actually go to trial. The slower disposition time of these cases may be a function of their difficulty. 

Only a tiny percentage of civil cases in this district actually do go to trial (slightly more than two 
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percent in the statistical year ending June 30, 1992), but clearly they take a significant amount of the 

judges' time. 

We commend the court on its record overall, but continuing efforts to improve docket 

management are essential, particularly with respect to those cases that appear bound for trial. 

A. A Snapshot View. Descriptive numbers and statistics about the court's performance 

should be viewed in context to avoid inevitable distortions when a single year is isolated for 

attention, but citation of data for the most recent year available does give a baseline. 

1. Number of Cases Filed. For 1992, 8811 civil cases were filed in the District Court for the 

Northern District of Illinois.l More than 9000 were closed, and 6281 were pending at year end. 

2. Median Time To Termination. 2 This district was third fastest in the country in median 

time from filing to disposition in civil cases: four months.3 (For the statistical year ending 

lReferences are to statistical years ending June 3D, unless otherwise noted. The data cited are 
taken from Table C-1, Statistical Tables for the Twelve Month Period Ended June 30, 1992 (hereinafter 
Statistical Tables), published by the Administrative Office. The A. O. has recently switched to a 
September 30 statistical year but we for the most part use the June 30 year because, as of this 
writing, detailed data allowing comparisons among all district courts for the September 30 year are 
not readily available. 

2The Administrative Office uses the median, which measures the point at which half of the 
court's cases are terminated, in its time statistics because the median provides a more stable picture 
of a court's caseload than the mean (commonly considered the average by non-mathematicians). 
To illustrate, there is only a small percentage of cases that take a very long time to close. But some 
courts have a relatively high number of these cases. Their long disposition times would push the 
mean way up for those courts, distorting their performance. Median is less affected by this class of 
cases, so it is a more appropriate measure. 

3Table C-3, Statistical Tables, supra note 1. The Administrative Office does not include suits for 
the recovery of overpayments by the Veteran's Administration, enforcement of judgments on unpaid 
student loans and certain other categories of cases which, although often large in volume, usually 
take very little court time. Nor does it include prisoner petitions, which can be time-consuming. 
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September 30, 1992, this district was the fastest federal court in the country on this measure.)4 It 

is the fastest of the ten largest metropolitan courts.S See Chart 1, attached.6 

The vast majority of cases in this and other districts terminate before trial. But there is a 

small percentage of cases that continue on and do take up a considerable amount of time. In an 

effort to measure the courts' handling of these cases, the Administrative Office reports not only the 

median time to termination, but also two numbers that give information about the ten percent of 

the cases at either end of the time line (i.e., the fastest and the slowest). For all civil cases in this 

district in 1992, the fastest ten percent closed in less than one month; the median termination took 

four months; and the slowest ten percent took at least twenty-seven months to close. See Chart 2, 

attached. 

As Chart 2 shows, this court is faster on this measure than the average for all district courts. 

This is despite the fact that the weighted caseload borne by the judges of this district (discussed 

below) is among the highest in the country. 

3. Weighted Caseload. The concept of weighted caseload is important because raw numbers 

do not fairly convey the varying complexity of cases which the judges in a district confront. Courts 

4Administrative Oftice, U. S. Disl1ict COUlt -- Judicial Workload Profile, Twelve Month Peliod 
Ended September 30, at 101. 

SThe ten largest metropolitan courts, as measured by number of authorized judgeships (in 
parentheses), are: Southern District of New York (28), Central District of California (27), Eastern 
District of Pennsylvania (23), Northern District of Illinois (22), Southern District of Texas (18), 
District of New Jersey (17), Southern District of Florida (16), Eastern District of Michigan (15), 
Eastern District of New York (15), and the District of Columbia (15). 

~is court is unique in having a very large number of mortgage foreclosure cases filed each year. 
These cases typically are disposed of with little judicial supervision in relatively short order (median 
disposition time: ninety-one days). The Advisory Group examined whether the court's overall speed 
is primarily the result of its swift disposition of these cases, but has determined that it is not. If 
mortgage foreclosures are excluded from the calculation, the median time to disposition for all other 
civil cases increases by only sixteen days (from 126 to 142) for calendar year 1992. This results in 
a median disposition time of 4.7 months, which is still far better than average, even without taking 
into account similar kinds of cases that may be pending in other districts. 
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in large, densely populated commercial centers receive a different array of cases than courts in less 

urban areas. A weighting system, keyed to the amount of time judges tend to spend on various 

categories of cases, has been developed to deal with this problem. The Federal Judicial Center 

conducted a Time Study in 1979, wherein volunteer judges were asked to record how much time they 

spent each day on each case. The results were assembled by case category and analyzed for amount 

of judge time consumed. A case in a category that constituted one percent of the cases terminated 

but took two percent of the judges' time in the Time Study was given a weight of two.1 

The Northern District of Illinois had 401 unweighted civil filings per authorized judgeship 

in 1992.8 When the weighting factor is applied, this number jumps to 462 weighted civil cases per 

judgeship. This again is higher than any of the other ten largest courts and among the highest in 

the country.9 See Chart 3, attached. 

4. Time to Termination by Type of Disposition. The Administrative Office also reports 

statistics on the number of cases that close at four defined stages in the life of a case: (a) no court 

action (indicating that a default judgment has been entered by the Clerk or the case was voluntarily 

7The weights were calculated more than a decade ago and do not take into account some more 
recent categories such as civil RICO, which can be very time-consuming. A more sophisticated 
methodology is being developed, but the current method does provide a measure of comparison 
among districts. 

~able X-I, Statistical Tables. Weightings are calculated per authorized judgeship, not per sitting 
judge. 

9We examined the effect of mortgage foreclosure cases on the court's weighted caseload. The 
1979 Time Study gives these cases a weight of nearly 1.0, which is higher than experience in this 
district would indicate. But, unlike many cases in this and other districts which close with no court 
action at all, mortgage foreclosures do typically require some judicial activity. Court records show 
that judges enter an average of three orders in each mortgage foreclosure case. (Six orders are 
entered in the average civil case.) We conclude that these cases do take up the judges' time, 
although they do not require appreciable intellectual involvement. If we decrease the weight 
assigned to mortgage foreclosure cases to 0.44, the figure used in the F1C's 1969 Time Study, the 
weighted caseload per authorized judgeship in this district would drop below the current figure, but 
it would still be highest among the ten largest district courts. 
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dismissed); (b) before a final pretrial conference has taken place; (c) during or after a final pretrial 

conference; and (d) during or after trial. Almost one-fourth of the civil cases in this district (more 

than 2000 cases) terminated with no court action at all in 1992.10 

An additional 5000 cases closed after some court action had taken place, but before a final 

pretrial conference. As may be seen in Chart 4, attached, this court is considerably faster than the 

national average in disposing of the cases in these categories. The court is also substantially faster 

than average for cases that close during or after tlnal pretrial conference. Even its slowest ten 

percent (which took at least thirty-three months to close) were much faster than the national tlgure 

(fifty-four months). When we look at the relatively small number of cases that do go to trial, 

however, this district is considerably slower than the national average: the Northern District's median 

disposition time was twenty-seven months for 1992, the national average was twenty months. See 

Chart 4, attached. 

5. Percent of Cases More Than Three Years Old. Until recently, the Northern District had 

a large number of old asbestos cases that could not be pursued bccause of the bankruptcy of the 

primary litigant In the second half of 1991, those cases were transferred to another district, 

dramatically reducing the number of civil cases that have been pending for more than three years. 

As of September 30, 1992, this older segment was down to less than six percent of the court's 

pending civil caseload.1l 

B. Filing Trends. It is important to review the court's statistics over time because this 

allows trends to be discerned and avoids the distortions that statistical blips may create. 12 

lOYable C-5, Statistical Tables. 

llJudicial WOI*load Profile, supra note 4, at 101. 

12We also note, however, that measuring data over a long period of time in a changing 
environment means that practices have to some extent changed by the time the data is collected and 
we may be examining factors that once had an effect but do not now exist. 
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1. Number of Cases Filed. Over the last thi rty years, the number of civil cases filed each year 

in the district has risen substantially. In 1961, just over 2000 cases were filed. Civil case filings 

peaked between 1985 and 1989 at 10-11,000 per year, then fell to just under 8000 in 1990, rising 

again to 8800 in 1992. The drop occurred after Congress increased the jurisdictional amount in 

diversity cases from $10,000 to $50,000 in 1989. In the first statistical year thereafter, the number 

of diversity cases declined almost by half. 

H appears, however, that the decline in diversity cases is a transitory phenomenon. 

Administrative Office records show that historically a sharp drop in filings has occurred in the year 

after a jurisdictional increase. But this has been followed by a nearly constant increase in filings as 

the bar and litigants become accustomed to the new threshold and intlation exerts its inexorable 

effect. The number of diversity cases in this district has indeed started to climb back up. 

2. Cases per JUdgeship. In 1961, there were ten authorized judgeships in the Northern 

District for 2000 new civil cases tiled. The number of authorized judgeships doubled to twenty-two 

over the next thirty years. In the same time period, the number of cases quadrupled. This slower 

growth in the number of judgeships has resulted in significantly larger caseloads for each judge. 

Throughout the 1960's, caseloads averaged in the low 200's per judge. By the 1980's, that figure had 

more than doubled and, in one year, tripled. Following the decline in diversity filings, the civil 

caseload has been down from that extremely high number. But it is still almost twice what it was 

only thirty years ago. 

3. Historical Life Expectancy. The Administrative Oftlce has developed two concepts to 

predict from the court's performance over the last ten years how long it will take to dispost~ of a 

case: Life Expectancy and the related notion of Indexed Average Life Span, which compares the 

characteristic life span of cases in one court to that of all district courts over the past ten years. On 
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both measures, cases in the Northern District have a life span shorter than the national average.13 

This court's relative speed in disposing of cases is not a fluke. It has been faster than average in all 

"type of disposition" categories, except for cases that go to trial, for the last thirty years. 14 

4. Caseload Mix. In 1962, much of the legislation and litigation in the areas of civil rights, 

Title VII employment discrimination, pensions, and prisoner litigation did not exist. Thirty years 

later, these are among the most frequently filed cases in this district. 15 They are often among the 

most time-consuming cases as well, as is reflected in the high weights assigned them by the Federal 

Judicial Center. They are less likely to settle than other cases and, indeed, they account for more 

than half the jury trials conducted in this district in the last five years. Private contract and personal 

injury cases account for a substantial number of trials. In addition, the court has a steady number 

of securities and patent cases, which tend to be complicated and can result in lengthy trials. 

IV. THE STATE OF THE CRIMINAL DOCKET. 

The court's civil caseload cannot be viewed in isolation from its criminal docket. All the 

judges in this district believe that their ability to attend to their civil cases properly has been 

adversely affected by the ever-increasing demands of their criminal calendars. The number of 

federal criminal trials has exploded in this country since the mid-1980's. This district has always 

been primarily a civil court, but in 1992, there were nearly as many criminal trials as civil, both in 

gross number of trials and in number of trial hours. Pressures from constantly expanding federal 

I3These concepts are discussed in Guidance to Advisory Groups Appointed Under the Civil Justice 
Reform Act of 1990, February 1991, SY91 Statistics Supplement, prepared by the Administrative Office 
and the Federal Judicial Center, October 1991, at 14-15 and Appendix B (hereinafter Guidance). 

I~able C-5, Annual Reporl of the Director of the Administrative Office of the United States Courls, 
1963-1991. 

I5Table C-3, Statistical Tables. 
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criminal jurisdiction, lengthy (or even not-sa-lengthy) criminal trials which receive precedence under 

the Speedy Trial Act, and the time requirements of the Federal Sentencing Guidelines and the Bail 

Reform Act are dramatically reducing the time judges have available to address their civil cases. 

A. Statistics. 

1. Number of Cases Filed. In statistical year 1992, 740 criminal cases were commenced in 

the Northern District, the great majority of which charged felonies. Five hundred eighty-two were 

terminated. At year end, 1104 were pending, an increase of almost 300 from 1990.16 

2. Number of Criminal Defendants. It is widely believed that the number of criminal 

defendants is at least as important as the number of criminal cases in assessing a court's workload. l7 

Each defendant in a criminal case has his own lawyer, his own motions, his own theory at trial, his 

own sentencing if convicted. In 1992, proceedings were commenced against more than 1100 

defendants in this district, averaging out to 1.6 felony defendants per case. 

3. Median Time to Disposition. The median time from filing to disposition in criminal 

felonies in 1992 was 8 months.1s This is higher than it has been over the last seven years, in all 

probability because of the number of lengthy multiple-defendant, multiple-count criminal 

"megatJ:ials" that terminated in 1992. 

B. Filing Trends and Problems. 

1. Megatrials. The effect of a multiple-defendant, multiple-count case can be devastating 

on the calendar of the judge to whom the case has been assigned and detrimental to the entire court 

as its side-effects ripple out from the assigned judge. A judge presiding over a megatrial has little 

1tYy-able D-1, Statistical Tables, and 1990 and 1991 Annual.Reports at 54-55. 

17Data collected for the most recent Federal Judicial Center Time Study indicate that the burden 
of a criminal case is proportional to the number of defendants. Guidance, supra note 13, at 18. 

18Administrative Office, U. S. District Court -- Judicial Workload Profile, Twelve Month Period 
Ending June 30, at 101. 
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time or energy for anything else. Lawyers representing clients in a megatrial are not available to 

participate in other cases. This causes delays for other judges. The priorities established by the 

Speedy Trial Act require that criminal cases take precedence over civil cases, no matter how long 

a civil case may have been pending. One judge in this district was faced with a 175 count indictment 

that named thirty~eight defendants and alleged more than 250 criminal acts, including murders and 

RICO and narcotics conspiracies. The judge ultimately divided the case into five smaller cases, 

which were tried before him and several other judges from inside and outside the district. One of 

these smaller cases itself took four months to try. 

The United States Attorney has brought fewer such indictments recently. From the 

standpoint of case management, this is certainly beneficial. For those multiple~count, muItiple

defendant cases that are brought, it is essential that the judge employ aggressive case management 

techniques, both to maintain control over the case and to assist the jurors in comprehending it. We 

discuss some of these techniques in the section on complex civil cases later in this Report. 

2. Drug Cases. The "war on drugs" has resulted in a great increase in narcotics and 

controlled substance prosecutions. The number of felony drug cases tiled in this district has tripled 

from 1985 to 1992. Drug cases now constitute almost one-third of the indictments in this district. 

3. Gun Cases. Operation Triggerlock is a Justice Department initiative, begun in March 

1991, to bring firearms cases into federal court. It directs the United States Attorney in each district 

to identify and prosecute repeat offenders for "street crimes" that would otherwise be prosecuted 

under state law, by invoking federal laws that prohibit the use of guns in violent crimes. Its purpose 

is to allow the imposition of harsh federal mandatory minimum sentences. The program is new, but 

already many of the judges we interviewed report that these cases are consuming a significant 

amount of their time. It has been estimated that the number of federal criminal defendants could 
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triple if prosecutions continue at the pace set by Triggerlock's first nine months.19 Again, because 

of the priorities of the Speedy Trial Act, these cases will inevitably affect the court's civil caseload. 

4. The Speedy Trial Act. It is not clear whether the Speedy Trial Act, 18 U.S.C. §§ 3161 et 

seq., which began its three-year phase-in period in 1976, has been effective in hastening the 

administration of criminal justice. The majority of judges we interviewed in this district believe that 

the Act has been effective in resolving criminal cases more quickly than before. But in this district, 

and indeed nationally, disposition times for felonies have not decreased significantly since the Act's 

implementation. See Chart 5, attached. 

It is not clear why the Speedy Trial Act has not had a more positive effect on speed of 

disposition. Possibly criminal cases are more complex now than in prior years and would take even 

longer to travel through the system if they did not receive priority under the Act. It is certainly true 

that the Speedy Trial Act keeps criminal defendants at the front of the line as the total caseload 

expands. In the end, this is an issue of social policy that we do not suggest be changed, but it should 

be understood that priority for criminal cases comes at the expense of civil litigants who must wait 

to have their disputes resolved. 

5. The Sentencing Guidelines. The Sentencing Reform Act of 1984 mandated the creation 

of Federal Sentencing Guidelines, a primary purpose of which was to reduce disparate sentencing 

practices that disadvantaged certain defendants because of their race. 28 U.S.C. §§ 991,994. The 

Supreme Court upheld the Guidelines in 1989. Mistretta v. United States, 488 U.S. 361 (1989). 

Meaningful data about their effects is thus just starting to become available. 

Bench and bar are divided on the benefits of the Guidelines. They are controversial for a 

number of reasons, including the increased discretionary power they vest in the U. S. Attorney. 

19Judicial Impact Office of the Administrative Office, Judicial Impact Statement: Operation 
Triggerlock, at 1 (March 10, 1992). 
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Under the Guidelines, the facts of the specific offense proven and the "offender's characteristics" 

give rise to a stric~ly defined sentencing range from which the judge has little discretion to vary. The 

offense with which the prosecutor chooses to charge the defendant thus significantly affects the 

sentence that must be imposed if the defendant is convicted. 

From a purely calendar management standpoint. sentencing now requires more of the judge's 

time than was formerly the case. This is because factual questions not previously of great moment 

must be heard and resolved in order to determine what category the offense belongs to and, 

consequently, what sentence is appropriate. The judge must also state reasons for the sentence so 

that there is a basis for appellate review which. prior to the Sentencing Reform Act, was available 

only in limited circumstances. Informal internal estimates suggest that application of the Guidelines 

in this district requires each judge to spend as much as an extra forty hours annually. This reduces 

the time that each judge has available to address civil cases by a solid week each year. 

Some feared that the Guidelines would reduce the number of gUilty pleas, and thereby 

increase the number of trials, on the theory that defendants would take their chances at trial rather 

than submit to the Guidelines' provisions. In this district, however, the number of pleas has 

increased in the three years since the Guidelines' effective date. But overall it is too early to draw 

firm conclusions from the data. 

6. The Bail Reform Act and the Effects of Mandatory Minimum Sentences. The Bail 

Reform Act, 18 U.S.c. §§ 3141 et seq., has significantly increased the ability of the government to 

request pretrial detention of defendants. Hearings, which vary in length, are typically held before 

the magistrate judges, subject to de novo review by the district judge. In addition to the increased 

judicial workload created by the statute, the pretrial detention of a defendant gives rise to increased 

pressure under the Speedy Trial Act and further limits the time available for civil cases. 
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Apart from the logistical impact of the hearings necessitated by the Bail Reform Act and the 

Guidelines, the proliferation of mandatory minimum sentences in drug and other cases may result 

in an increased number of prisoner petitions being filed with the court. As we discuss later, prisoner 

petitions form a significant and time-consuming percentage of this court's caseload. This burden will 

only increase as the number of prisoners increases. 

V. DELAY AND COST IN CIVIL LITIGATION IN THIS DISTRICT. 

Section 472(c) of the Civil Justice Reform Act requires each advisory group to identify the 

principal causes of delay and cost in civil litigation in its district. In reaching our conclusions on 

these issues, we reviewed objective measures of speed comparing this district court with others (we 

know of no objective measures of cost); we interviewed the district and magistrate judges and 

conducted an extensive survey of attorneys who have recently practiced in this district; and we looked 

to the combined experience of Advisory Group members. 

A. Definitions. Neither "delay" nor "cost" is defined in the Act. As a justice of the United 

States Supreme Court once said about pornography, people know it when they see it. Thus the same 

set of facts can yield different conclusions from different people.20 We brietly highlight some of 

the problems in dealing with these terms. 

1. "Delay." Delay has been defined as "any elapsed time other than reasonably required 

for pleadings, discovery and court events."21 But this does not help us determine what is 

"reasonably required" in a particular case. Nor does it tell us from whose perspective the assessment 

20 As we shall see, this observation was strongly supported by our survey results. 

21The National Conference of State Court Judges, Standards Relating to COUlt Delay Reduction, 
Defeating Delay: Developing and Implementing a Court Delay Reduction Program, Appendix E, 
§ 2.50 (1986). 
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of what is reasonable should be made - the parties, the lawyers and the judge all have their own 

points of view. 

The CJRA seems to contemplate eighteen months as the maximum reasonable time within 

which a case should be brought to trial. The Act suggests that after that point, the judge must 

certify that he or she has not been able to try the case because it is too complicated, or it demands 

more time, or criminal cases intervene. 28 U.S.C. § 472(a)(2)(B). These exceptions themselves 

indicate how difficult it is to determine the gross amount of time a case will require. On the other 

hand, reasonable time intervals for specific events within a particular case may be easier to evaluate; 

e.g., how long should the parties in a particular case be given to produce documents; how long 

should the judge take to rule on a particular motion. 

At some point in every case, all will agree that the elapsed time has become unreasonable. 

But except in the more extreme cases, that point eludes prediction or agreement. For the most part, 

we are each left with our gut reaction to an individual case. 

2. "Cost." The major component of out-of-pocket cost to the client in litigation is 

commonly thought to be attorneys' fees. But the cost of litigation also includes expenses directly 

arising from the litigation (such as court reporter fees and photocopying), as well as lost 

opportunities and other potentially expensive social costs to the client such as increased transaction 

costs and the risk of follow-on suits.22 These latter costs are generally very difficult to measure, 

although they may dwarf direct expenditures. In addition, the ever-higher ultimate dollar value of 

litigation, whether in judgment or settlement, surely influences the discussion of this topic. 

The CJRA reflects society's frustration with the cost of litigation. The ability to vindicate 

one's rights in federal court should not be held hostage to one's ability to pay for it, but to some 

22Engelmann and Cornell, Measuring the Cost of CO/porate Litigation: Five Case Studies, 17 
Journal of Legal Studies 377, 396 (1988). 
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extent the different kinds of costs pull in opposite directions. For instance, the greater the social 

costs (and of course the value of the potential judgment), the more willing the parties are to pay 

their lawyers to make the best case, whether in seeking the judgment or in defending against it. 

Moreover, the rates at which attorneys bill are largely governed by the marketplace. There is a wide 

range in rates among lawyers who practice in this district, as well as a variety of fee arrangements 

lawyers are willing to make. This is not an area that Congress or the courts should regulate. 

Even if the conflicting elements of "cost" were separately analyzed, there is still the question 

of determining the point at which these costs become excessive rather than reasonable. In making 

this determination, we are again each left with our varying responses to the individual case. 

3. The Relationship Between Delay and Cost. The CJRA assumes that reduction in delay, 

achieved by more effective case management and by routing cases to alternative dispute resolution, 

will automatically yield a reduction in costs. The premise is that reducing the opportunity for 

attorneys to bill time in a case will inevitably reduce costs, at least for clients whose attorneys bill 

by the hour. (The Act does not address contingency fee agreements.) But the relationship between 

cost and the time a case is pending is a complex question about which useful information is limited. 

Even for lawyers who bill by the hour, the research that has been done does not show a one-to-one 

relationship. Reducing the time a case is pending does not automatically reduce costs arising from 

the litigation. 

Certainly attorneys' fees are sometimes reduced when the time periods in a case are 

compressed. The longer a case goes on, the more time the lawyers have to take additional discovery. 

New lawyers coming into an older case must spend time learning the file and even those who have 

been with the lawsuit from the beginning have to reacquaint themselves with the case. But while 

reducing the time to trial in a case may be valuable to the extent it avoids the cost of marginally 

useful discovery or time wasted reviewing the file, time limits do not necessarily have that effect. 
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First, if cases are pushed along quickly, proper representation of the clients may force the 

lawyers to intensify their activities into a compressed schedule. The case would move faster, but the 

attorneys' fees would not be reduced. Fees might be increased if a short deadline requires the 

assistance of extra lawyers, who must spend time to learn at least some part of the case. It has been 

observed that time limits may result not in the litigants self-selecting only the most important 

discovery, but in a tactical battle waged by parties with greater resources against those with less.23 

Clearly, rigid application of time limits can backfire. 

Second, judicial control over time spent on a case comes at its own price. Preparation for 

and attendance at pretrial conferences require lawyers to spend time for which they will bill the 

client.24 Research on alternative dispute resolution is illustrative: according to one study, cases sent 

to arbitration were decided more quickly, but they did not cost less.~5 

Third, cases sometimes need to season. The parties may need time to gain a sense of realism 

and perspective about their positions that may not be possible earlier in the case. There are also 

occasions when an upcoming event may have a significant effect on a case, changing or even 

obviating the basis for the pleadings. Pushing cases along quickly in these kinds of situations may 

result in expense that could have been avoided. 

23See The Manual on Complex Litigation 2d, (5th ed. 1985), 1 - Pt. 2, Moore's Federal Practice, 
§ 21.421. 

24Research comparing attorneys' fees in state and federal courts supports this observation. 
Kritzer et al., Courts and Litigation Investment: Why Do Lawyers Spend More Time on Federal Cases?, 
9 The Justice System Journal 7, 8 (1984). In federal court, it was more likely that motions would 
be briefed and pretrial conferences would take place, both of which require lawyer time and 
consequent cost to the client. 

25Kritzer et. al., The Arbitration Alternative: A Comparative Analysis of Case Processing Time, 
Disposition Mode, and Cost in the Amelican Arbitration Association and the COUl1s, 8 The Justice 
System Journal 6 (Spring 1983). 
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Fourth, although the apparent focus of the term "cost" in the Act is attorneys' fees, other 

economic factors such as the ultimate dollar value of the case may have a greater influence on the 

parties' litigation decisions. For instance, the parties' expectation of how long it will take to go to 

trial affects their assessment of the settlement value of the case. It has been suggested that if the 

expected length of the case is reduced, clients may be less willing to settle, which may lead to more 

trials, with attendant increased expense to both sides and a developing backlog of cases awaiting 

triaJ.26 We do not raise this issue to assert that delay is good because it leads to settlements, but 

rather to acknowledge that there are competing considerations that must ultimately be balanced if 

we are to approach problems of delay and excessive' cost realistically. 

These are complex issues, the practical implications of which are not well understood. It 

does seem clear, however, that given the differing circumstances of the ninety-four district courts, 

one set of rules cannot appropriately address delay and excessive cost for aiL The variety of district 

court plans with time-compressing mechanisms intended to reduce both delay and cost offer an 

excellent opportunity for research into the relationship between time compression and CClst to 

litigants. This correlation should be carefully analyzed so that the bench, bar and litigants can 

become aware of the varying ramifications. In the course of this analysis, the quality of the ultimate 

result in cases where time is strictly controlled must be carefully monitored to ensure that the rush 

to judgment does not leave a just result to the parties bobbing in its wake. 

Bearing these problems in mind, we turn to the information we have gathered on delay and 

cost in this district. 

B. Objective Measures of Speed. Statistics from the Administrative Office described 

previously indicate that this court is generally handling its civil cases faster than average. But the 

26See Priest, Private Litigants and the Court Congestion Problem, 69 B. U. L. Rev. 527, 533 
(1989). 
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court has a number of slow-moving cases and it is slower than average in disposing of cases that go 

to trial. 

c. The District and Magistrate Judge Interviews. Advisory Group members interviewed 

the district and magistrate judges to get their observations, which were many and valuable. For the 

most part, the judges addressed issues of court management and delay rather than cost. On one cost 

issue, however, they all agreed: judges should take cost into account in ruling on discovery and 

scheduling. The district judges were also unanimous in reporting that their criminal cases have had 

a negative impact on their civil calendars. Most judges reported that multiple-defendant criminal 

cases, the increasing federalization of crimes, the Speedy Trial Act, and the requirements of the 

Sentencing Guidelines have all adversely affected their ability to attend to their civil cases. 

The kinds of civil cases the judges most frequently identified as causing serious delay were 

in the category of "copyright, patent and trademark." Patent cases in particular are virtually always 

complex and demanding. Civil rights, RICO, securities and commodity cases, and prisoner and pro 

se litigation were also frequently mentioned. The judges had a wide variety of views on what was 

the most time-consuming aspect of their dockets, but summary judgment motions were a particular 

bane. Trying cases, preparing findings of fact and conclusions of law, writing opinions, and 

conducting pretrial conferences were among the other time-consuming obligations mentioned. 

Many judges perceived a variety of discovery abuses. Some thought there should be a limit 

on the number of depositions allowed and that early exchange of documents should be required, but 

the majority felt that the court should not adopt general orders that would establish tracks governing 

discovery and trial. Most felt that Rule 16 of the Federal Rules of Civil Procedure was performing 

its function in providing judges and litigants with a framework for case management. 

While there was a divergence of views on how best to make use of the magistrate judges, 

many district and magistrate judges agreed that referral of dispositive motions to the magistrate 
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2. Causes of Unreasonable Delay. The questionnaire asked respondents who complained of 

unreasonable delay to choose from a list off actors that might contribute to that delay. Respondents 

could choose as many causes as they wished. The most often-cited causes of delay were "conduct 

of the opposing counsel" and "judicial inefficiencies." Far fewer respondents identified "excessive 

discovery." When asked to specify further the "conduct of the opposing counsel," respondents most 

often ascribed blame for delay to two factors: (a) lack of professional courtesy; and (b) failure to 

attempt to resolve disputes in good faith without judicial intervention. It is noteworthy that the 

respondents blamed these attitudinal factors more often than excessive discovery. Of those who 

ascribed unreasonable delay to the judge, failure to rule promptly on dispositive motions was 

mentioned most often. 

3. Causes of Excessive Cost. Over two-thirds of those reporting excessive cost ascribed the 

problem to the conduct of opposing counsel. Half blamed excessive discovery - excessive discovery 

-

..., 

was blamed much more for excessive cost than for delay. Half blamed judicial inefficiencies and a .',. 

large number laid the blame for excessive cost on clients, which had not been identified as a highly 

significant factor in causing delay. As with delay, opposing counsel's behaviors most likely to 

increase cost were: (a) failure of the opposing lawyer to attempt to resolve issues without court 

intervention; and (b) lack of professional courtesy. Respondents in this section also identified 

overbroad document requests as a problem. Again, the judge's failure to rule on dispositive and 

other motions promptly were the reasons most often mentioned by those who ascribed excessive 

costs to the judge. 

4. Reforms That Might Be Effective in Reducing Delay and/or Cost. Respondents were asked 

to describe the potential impact of thirty-two proposed reforms on delay and cost. Most often 

chosen as a means of reducing both delay and cost was the proposal that broader discovery be 

.1 

.... 

.." 

conditioned upon shifting the cost of that discovery in instances where the burden of responding .. 
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appears to be out of proportion to the amounts or issues in dispute. Other proposals most often 

identified as effective in reducing delay and, to a lesser extent, cost were: 

o increasing the availability of telephone conferences with the court; 

o requiring early, automatic disclosure of witnesses likely to have information bearing 
significantly on the pleadings; 

o assessing the cost of discovery motions on the losing party; and 

o defining the scope of allowable discovery by balancing the burden of discovery 
against its likely benefit. 

5. Technological Advances That Might Affect Delay and/or Cost. Respondents were given a list 

of items, some sophisticated, some familiar. Nearly all respondents thought that increased use of 

the telephone for both conferences and hearings would reduce cost; fewer thought this would reduce 

delay. Other technologies that respondents most often identified as having the potential to reduce 

cost and, less often, delay include: 

o authorizing attorneys to file materials by fax; and 

o allowing computer access to the Clerk's automated docket to retrieve copies of the 
docket and obtain the current status of a case - which is now in fact available. 

E. The Causes of Delay and Cost in This District. Our review leads us to the following 

conclusions. There is a percentage of cases that are moving more slowly through the system than 

they should be. These cases tend to be those which cannot be resolved short of trial. We believe 

that the delay in these cases may be attributed to a number of factors. First, the difficult and time-

consuming nature of the civil cases filed in this district taken together with the sheer total number 

of cases per judgeship is responsible for a large part of the problem. The expanding demands of the 

criminal caseload have also caused significant delay in civil litigation. We believe that lawyers can 

behave in ways that contribute to delay. Excessive discovery is a manifestation of this, but it is so 

often highlighted that it warrants separate mention. Finally, delay occurs when judges do not issue 

rulings or try cases within a reasonable period of time. 
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We also conclude that these same factors can be responsible for excessive cost, defined 

primarily as attorneys' fees, at least some of the time, and that in fact excessive discovery may be 

more likely to raise costs than to create delay. We discuss each of these causes in turn. 

1. The Difficult and Time-Consuming Nature of Civil Cases Filed in This District. The di fficult 

and time·consuming cases facing this court include: complicated business litigation arising from the 

court's location in a major commercial center; the substantial number of civil rights cases which are 

twice as likely to go to trial as many other kinds of cases; a significant volume of prisoner litigation 

including both injunction cases seeking supervision of chronically inadequate facilities and many 

individual damage suits. These latter cases rarely settle and additionally exhibit a poor history of 

cooperation by counsel for defendants (often the consistently understaffed and overworked state 

Attorney General's Office) that results in unnecessary delays. 

There is little, if anything, the court can do to alter its mix of difficult cases. We do strongly 

recommend, however, that Congress carefully examine proposed legislation so that the ramifications 

of new laws on the courts are considered and provided for in planning judicial resources needed to 

cope with the legislation. It has been suggested that an Office of Judicial Impact Assessment be 

created to predict the impact of proposed legislation upon the federal courts,30 a proposal we 

endorse. 

2. Court Resources and the Number of Cases Per Judgeship. As we have discussed above, the 

number of civil cases per judgeship jumped from 240 in 1962 to 401 in 1992. The difficulty of the 

cases has increased even more dramatically. The number of weighted tilings per judge in 1992 was 

462 cases; it was half that in 1970. 

30Report of the Federal COUl1s Study Committee at 21-23 (April 2, 1990). The Administrative 
Office currently has a very small judicial impact staff, which primarily responds to ad hoc requests 
from Congress. 
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The judges themselves are divided on how to deal with this problem. Some believe that 

proper case management techniques provide them with sufficient means to dispose of cases and 

prevent a backlog from building. They think it inadvisable to add more judges to the court for 

several reasons. First, they think the addition of a small number of judges would not materially 

affect the caseloads of the current judges, but it would make Congress less willing to heed protests 

about expanding federal jurisdiction. Second, they believe the federal judges should remain limited 

in number, in part to preserve the special ness of the court and collegiality among the members, but 

also because an expansion at the district court level would lead to a proliferation of case law that 

the courts of appeal do not have the resources to rationalize without themselves expanding in an 

endless cycle. These judges believe that additional law clerks would be a better way to increase 

productivity of the chambers, particularly for those judges who have a backlog. 

Other judges believe that the current caseload level is too high to allow for the proper 

administration of justice. They are concerned that if judges are pressured to push through a large 

number of cases to meet demands about reducing delay, a lesser brand of justice might be dispensed: 

quicker, perhaps, but less reasoned. They are concerned that law clerks may bear the brunt of the 

decision-making on motions without proper supervision from a judge who does not have enough 

time in the day. 

Judicial Conference guidelines refer to a goal of 400 weighted filings per judgeship, which 

is itself a very high number. This would allow our court to increase the number of judgeships to as 

many as twenty-seven. We think that the case load per judge in this district is too high when viewed 

against the national standard. Some increase in the number of judges is desirable, although the 

appointment of new judges presents a challenge to the court in terms of orientation and collegiality, 

both of which we believe to be of considerable importance. Balancing these factors, we think that 
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the number of active district judges in this court should be increased from twenty-two to at least 

twenty-five. 

An increase in the number of magistrate judges in this district to the Judicial Conference's 

recommended ratio of one magistrate judge for every two district judges would also help ease the 

burden on the district judges and increase the availability of these flexible judicial officers. 

3. The Criminal Caseload. As we have discussed above, criminal matters from indictment 

to sentencing are absorbing more and more judicial time. If the number of prosecutions increases, 

as is expected under Operation Triggerlock, and Congress continues to expand federal jurisdiction 

over "street crimes," the Speedy Trial Act priorities will foil attempts to move civil cases quickly. 

In addition, criminal megatrials present mammoth administrative challenges to the individual judges 

and the court as a whole. The time requirements ofthe Sentencing Guidelines also take a significant 

toll on the judge's time. Congress and the Executive Branch must be aware of the increased 

pressure criminal matters are imposing on the judges' ability to address their civil cases. An 

assessment of this impact prior to passage of new criminal legislation is especially important if 

Congress expects courts to expedite their civil cases. 

4. Conduct of Attorneys. The attorney survey produced several striking results. First, even 

in a selection heavily skewed to older and presumably more problematic cases, a great many lawyers 

representing both plaintiffs and defendants reported neither unreasonable delay nor excessive costs 

in their cases. Second, those that did have a problem with delay more often laid the blame on their 

opponents' conduct -lack of professional courtesy and failure to attempt to resolve issues in good 

faith without the court's intervention - and judicial inefficiencies rather than on excessive discovery. 

Our adversary system requires attorneys to walk a tine line between their dual roles as 

officers of the court and advocates for their clients. We recognize that the business of law has 

shifted as clients, particularly commercial clients, assert more control over their litigation. To get 
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and keep business, lawyers must prove themselves to the client. Whether through ignorance or 

design, some lawyers think that proving themselves means abandoning ordinary principles of civil 

behavior, wasting time and money on disputes that have little, if any, relevance to the matters at 

issue. 

It is essential that the bench and bar emphasize the importance of professional and ethical 

behavior. It is partly a question of education and partly a question of attitude. It is something that 

professors must pass on to law students, older lawyers to younger lawyers, and judges to counsel. 

Civility by both judges and lawyers in the courtroom sets the tone for behavior in the lawsuit. Not 

only does this make the proceedings more professional and in keeping with the dignity of the court, 

it will also make the process more efficient. If our respondents are correct, this will inure to clients' 

economic advantage in the end. Under the leadership of Judge Marvin Aspen, the Committee on 

Civility of the Seventh Federal Judicial Circuit has drafted Standards of Professional Conduct for 

litigation in this circuit, the goal of which is to heighten awareness of the need for professional 

integrity and behavior appropriate to the administration of justice on the part of both judges and 

lawyers in the federal courts?! Every judge and lawyer should become familiar with and live by 

these standards. In addition, the court should adopt specific standards for conduct at depositions, 

which the judges should enforce with sanctions. We further address these issues in the section on 

principles of case management. 

5. Excessive Use of Discovery. Discovery abuse is mentioned so often in anecdotes that there 

is no doubt it exists and that it causes delays and unnecessary cost. But stringent judiCial control 

of discovery must be viewed with caution. Federal procedure is predicated on notice pleading, which 

allows a relatively abbreviated recitation of the facts, with discovery designed to flesh out the rest. 

Lawyers who do not make adequate use of discovery may be liable for malpractice by unhappy 

31Final RepOI1 of the Committee on CiVility of the Seventh Federal Judicial Circuit (1992). 
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clients. We do not think that the judge is in the best position to determine what discovery will best 

serve each party. In our adversary system, that is the lawyer's function. What the judge can provide, 

however, is the voice of experience and perspective. Moreover, in the increasingly competitive world 

of law, larger clients can assert more control over the lawyers' decisions on discovery than was 

previously the case. Lawyers who want repeat business would be foolish to run up the bill - such 

clients can take their business elsewhere the next time.32 

We conclude that what discovery is appropriate in a particular case is a question that must 

be resolved by the responsible input of the lawyer, an informed client, and the judge. We address 

this in more detail in the section on the CJRA principles of case management. 

6. Undecided Motions and Untried Cases. The court's statistics indicate that generally the 

judges in this court are moving their cases along with reasonable dispatch - a relatively small 

number of judges are responsible for more than half the motions still pending after six months. 

Judges who allow a significant amount of time to elapse before a ruling is issued or a case 

is tried cause delay and often extra expense for the parties. The first line of defense against such 

delay lies with the individual judges themselves. It is clear from our interviews and courtroom 

experiences that the judges feel pressure from all sides for speedy resolution of disputes. The CJRA 

has stepped up that pressure by providing for publication of the names of judges who have either 

motions pending or bench trials under advisement for more than six months, along with the names 

of the cases. Judges with cases that are more than three years old are also identified. 28 U .S.c. 

§ 476. As we discuss later, we think this mechanism will on the whole be beneficial, although it is 

not without drawbacks. 

32This observation is undoubtedly more true for larger clients than for those who do not have 
in-house counsel supervising the litigation. On the other hand, bigger corporate clients may be more 
likely to be parties to big lawsuits with substantial discovery that may benefit from client supervision. 
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But it is also the responsibility of the district court as an institution to ensure that litigants 

are not unduly penalized by undecided motions and untried cases. The Advisory Group discussed 

whether the Chief Judge and the Executive Committee should take a more active role in 

redistributing cases that have been long-ready for trial or have long-pending fully-briefed motions. 

This concept is controversial. Federal judges have a great deal of control over their courtrooms and 

the cases assigned to them. Their independence is fostered by the tenure provision of Article III 

so that external attempts to impose control would raise difficult constitutional issues. A majority 

of the judges could probably adopt rules that modify assignment of new cases to judges for whom 

a serious backlog has developed, but we conclude that such rules are unwise for several reasons. 

First, adoption of mandatory assignment rules, the purpose of which is to reduce judge

caused delay or backlog, presupposes that there are meaningful time limits that can be defined and 

enforced. Second, such rules would interfere with the individual calendar system, departure from 

which would have serious adverse consequences of its own. Since many of our district judges are 

moving most of their cases along with reasonable speed (at least compared to most other federal 

courts), such assignment rules could function as a disincentive to them. This also raises the specter 

of cases being funnelled away from or to certain judges by a canny or corrupt litigant. 

On the other hand, general efforts to expedite trials such as the recently adopted "short civil 

trial rule" may prove effective. Local General Rule 2.30(J) allows judges to place in a pool those 

cases that are ready for trial (defined to require a final pretrial order) and will last no more than 

five days. Visiting judges or judges from this district with time available can pull a case from that 

pool according to prescribed procedures. The rule has limitations: the requirement of a pretrial 

order may force litigants to go to the expense of preparing a pretrial order even though they might 

not otherwise need one; and the parties lose the judge who shepherded their case through its pretrial 

37 



phases. But it is a codification of what some judges have been doing on an informal basis for years. 

We endorse the institutionalization of this collegial practice. 

In a similar vein. the court has very recently proposed new Local General Rule 2.34, which 

would allow judges to transfer a pending motion to another judge. with that judge's agreement, 

without transferring the entire case. Thus judges who are bogged down with motions or a lengthy 

trial could receive assistance on a particular motion without affecting the underlying assignment 

system. (Rehearings would be presented to the transferee judge.) The underlying notion is currently 

being informally tested by some of the judges during the proposed rule's public comment period. 

We also recommend that the court adopt a mechanism whereby one or more parties can 

anonymously learn the status of an undecided motion or bench trial. As we discuss in a later 

section, the Clerk's Office can develop a form request or otherwise act as intermediary. routinely 

obtaining such information after a defined length of time has passed. This can serve to alert the 

judge to the amount of time elapsed without personalizing the request. 

Most judges we interviewed did not think that the current, somewhat vague, supervisory 

powers of the Chief Judge and the Executive Committee should be increased to grant them more 

specific authority with respect to undecided motions and bench trials or trial-ready cases that have 

languished for long periods of time. We agree for the reasons set forth above. As a practical 

matter, however, the Chief Judge and the Executive Committee may exercise significant control over 

the workings of the court through leadership. persuasion and collegiality. We recommend that they 

address problems with judge-caused delay through private and informal conferences with district or 

magistrate judges. The court should also continue to sponsor, and urge its judges to participate in, 

conferences, seminars and social events that create and maintain a learning environment and a 

feeling of collegiality and cooperation among all the judges on the court. 
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PART TWO: CJRA PRINCIPLES 
THE ADVISORY GROUP MUST CONSIDER 

Section 473(a) of the Civil Justice Reform Act requires each district court, in consultation 

with its advisory group to consider six "principles and guidelines of litigation management and cost 

and delay reduction." Under the Act, all pilot courts are required to include these principles in their 

expense and delay reduction plan and to evaluate the resulting effect on delay and cost. Other 

district courts, such as this one, may choose appropriate measures for themselves. Some of the Act's 

principles have been incorporated into the Proposed Amendments to the Federal Rules of Civil 

Procedure, which will become effective for all federal courts on December 1, 1993 unless Congress 

amends or rejects them by November 1, 1993. In this section of the Report, we set out our 

recommendations on each of the six principles and guidelines and the relevant Proposed Federal 

Rules. 

VI. SYSTEMATIC, DIFFERENTIAL TREATMENT OF CIVIL CASES. 

The statute requires the Advisory Group to consider: 

the systematic. differential treatment of civil cases that tailors the level of 
individualized and case specitic management of such criteria as case complexity, the 
amount of time reasonably needed to prepare the case for trial, and the judicial and 
other resources required and available for the preparation and disposition of the 
case. 28 V.S.c. § 473(a)(1). 

According to the concept of "differentiated case management" used by the Brookings Task 

Force on Civil Justice Reform in its report (which was instrumental in giving rise to the CJRA), 

cases should be channelled according to their needs and characteristics into tracks that limit the time 

for discovery and tria!.33 The concept of traCking has mushroomed beyond simple time limits, 

33Brookings Institution Task Force, Justice For All: Reducing Costs and Delay in Civil Litigation, 
at 14 (1989). 
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however, and now refers to a variety of case management techniques applicable to variously defined 

classes of cases.34 The overarching theory is that when appropriate case management techniques 

are applied systematically to specific groups of cases, the cases will be processed more efficiently by 

both judges and lawyers with less expense to the parties. 

As originally introduced, the Civil Justice Reform Act would have required all federal courts 

to adopt a tracking system. But the Judicial Conference expressed concern that the concept had not 

been tested adequately to support mandatory imposition on all courts. The legislation was revised 

to require only that courts consider the concept, with the exception of the pilot courts and two 

"demonstration" courts that were required to devise and implement their own tracking systems. Pub. 

L. No. 101-650, § 104. 

The Advisory Group discussed the array of differentiated case management systems adopted 

by various early implementation and pilot courts. Some have as few as two tracks, others as many 

as six. One particularly fast court declined to adopt any tracking system. There are also numerous 

methods for determining how, when, and by whom a case is assigned to a track. For some courts, 

the concept of tracking greatly exceeds the notion of time limitations for discovery and trial. In the 

plan adopted in the Northern District of Ohio, for example, the track presumptively determines most 

procedural aspects of the case: not only the duration, but also the kinds and extent of allowable 

discovery, the length of the briefs, the number of witnesses at trial, and the length of the trial. Other 

courts use the tracks less sweepingly. 

The Advisory Group also examined the provisions of F.R.Civ.P. 16, which addresses case 

management. Rule 1635 was extensively revised in 1983 to stress the role of the judge in managing 

34Cf. S. Rep. No. 416, 101st Cong., 2d Sess., at 23 (1990). 

35References to a "Rule" in the text are to the current Federal Rules of Civil Procedure, unless 
otherwise noted; references to a "Proposed Rule" are to the Proposed Amendments to the Federal 
Rules of Civil Procedure, now pending before Congress, 
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the pretrial aspects of a case, emphasizing conferences and scheduling orders as a means of shaping 

the issues and setting priorities in an efticient manner.36 The judges in this district generally 

accomplish this by means of status hearings, a format in which the litigants appear in court and 

report to the judge on what they have done, what they intend to do, and raise any other issues that 

may need attention. 

It has been recognized, however, that pretrial conferences and scheduling orders are not 

necessary or desirable in all cases and courts may make their own exceptions by local rule. In this 

district, Local General Rule 5.00(A) provides that, with specified exceptions, all cases will be subject 

to pretrial procedures set forth in a Standing Order adopted by the court. The Standing Order sets 

forth in detail the items to be discussed at a pretrial conference or status hearing, including: issues 

raised by the pleadings, jurisdictional questions, contemplated motions, discovery needed, and time 

limits for discovery. The Order stresses the need to explore settlement thoroughly and authorizes 

the parties to invite the judge's participation in negotiations, if they so desire. 

Local General Rule 5.00(B) specifies eleven classes of cases to which the district's prescribed 

pretrial procedures do not apply. Some of these classes are exempted because the cases require no 

discovery (e.g., reviews of administrative rulings on Social Security matters); or because this court's 

experience indicates that pretrial intervention is rarely justified and would thus be wasteful of the 

court's resources (e.g., mortgage foreclosures.) Some classes of cases receive special administrative 

treatment beginning with the time the complaint is filed. Actions to collect defaulted student loans 

are kept on a special calendar, assigned to a magistrate judge and usually handled on papers alone. 

In any given year, a large volume of these cases can move through the court without absorbing 

significant judicial time. Prisoner in Jonna paupelis petitions are assigned to a judge and immediately 

36Proposed Rule 16 would further emphasize the managerial role of the judge by specifically 
authorizing the court to limit the length and number of depositions during discovery and to structure 
the trial both as to the order of evidence and the time allowed for presentation. 
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directed to the staff law clerks responsible for prisoner matters. The law clerks' expertise helps 

expedite the judges' rulings on these petitions. 

We doubt that imposition of a more formal tracking system would speed up the slowest cases 

in this court - the two or three percent that go all the way to triaL It is almost redundant to say 

that these cases tend to be complex. Tracking would add a layer of regulation that has a cost of its 

own and could well result in additional disputes over what is appropriate in a particular case. 

Moreover, many judges we interviewed rejected the notion of tracks. Some stressed that an efficient 

case management style uses a flexible approach geared to the spedtic case. 

We conclude that this district's systematic selective treatment of cases for pretrial purposes 

and specialized administrative procedures, while not a tracking system per se, fulfills the CJRA's 

prescription for differentiated case management. A signiticant number of cases are exempted from 

the time and expense of pretrial procedures. For those cases that do need more active supervision, 

the judge can fashion a case management plan tailor-made for each case at pretrial conferences or 

status hearings. We await with interest the results of the various districts that have adopted formal 

tracking systems. But until those systems are shown to be effective in reducing delays and possibly 

cost to the litigants, we believe that the Federal and Local Rules give this court the tools it needs 

to resolve its civil cases expeditiously. 

VII. EARLY, ON-GOING INVOLVEMENT OF THE JUDICIAL OFFICER. 

The CJRA requires us to consider the early and continued involvement of the judicial ofticer 

in a number of areas. 
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A. Assessing and Planning the Progress of the Case. 

We must consider: 

early and ongoing control of the pretrial process through involvement 
of a judicial officer in (A) assessing and planning the progress of a 
case. 28 V.S.c. § 473(a)(2)(A). 

The Advisory Group agrees that the judge's early and continued participation in the case can 

be very effective in giving shape to the litigation. The experience of our members has been that, in 

many instances, the earlier the parties confer with the court, the more quickly the case will progress. 

Rule 16 embodies this principle. It requires the court to confer with the parties no later than 

120 days after the complaint is tiled and to issue a scheduling order limiting the time to amend, file 

motions and complete discovery (except for those cases exempted by local rule). Some of our judges 

intervene very early. They have their clerks contact the plaintiffs lawyer at the time of tiling and 

set a status date within thirty days, whether or not the complaint has been served. It is the plaintiffs 

responsibility to contact the defendant. The parties come back for status hearings on a regular basis, 

and the judges keep notes of what has transpired and what is expected at the next conference. 

Judges have found that this very early intervention prevents cases from stagnating. We do not 

suggest that this should be required of all judges, but it is noteworthy that those who have used very 

early intervention procedures report earlier resolution of many of their cases. 

Most of the judges we interviewed felt that Rule 16 was performing its function in giving a 

framework for case management. But there is expense attached to these appearances before the 

court.37 The judge and the lawyers must work to ensure that the time and money spent attending 

and preparing for pretrial conferences are time and money well spent. All participants, including 

37Research indicates that federal judges require more pretrial conferences than state court judges 
and are more actively involved in the case, with resultant higher legal fees for the client. Kritzer et 
al., Courts and Litigation Investment: Why Do Lawyers Spend More Time on Federal Cases?, 9 The 
Justice System Journal 1 (1984). 
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the judge, should be prepared. Many of the respondents in our survey thought that telephone 

conferences would reduce the cost of litigation. It may oftentimes be beneticial for the judge and 

the litigants to meet face to face, but the court should consider telephone conferences when 

appropriate. The cost of the telephone call itself should be borne by the parties, who will 

presumably save travel time and expenses, and not by the court. 

Although we believe the judge's informed participation is important, we have some 

reservations about the extent to which a judge can dictate the appropriate course of action in a case. 

In view of the heavy caseloads and diverse bodies of applicable law, a judge's understanding of the 

legal and factual issues in anyone case is necessarily limited. Our underlying concern is the lack 

of reviewability of decisions made in pretrial conferences. Some commentators have expressed grave 

doubts about stressing judges' management skills at pretrial conferences, especially if decisions are 

made in chambers on the basis of untested statements by the lawyers without a court reporter 

present.38 Even if a court reporter is present, the judges have a great deal of discretion in pretrial 

proceedings and they must be vigilant in ensuring that the parties' rights are not sacrificed in the 

name of efficient management. 

B. An Early, Firm Trial Date. 

The CJRA also asks us to consider: 

early and ongoing control of the pretrial process through involvement 
of a judicial officer in ... (B) setting early, firm trial dates such that 
the trial is scheduled to occur within eighteen months after the tiling 
of the complaint, unless a judicial officer certifies that-

(i) the demands of the case and its complexity make 
such a trial date incompatible with serving the ends of 
justice; or 
(ii) the trial cannot reasonably be held within such 
time because of the complexity of the case or the 

38See Resnick, Managerial Judges, 96 Harv. L. Rev. 374, n. 137 (1982). 
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number or complexity of pending criminal cases. 28 
U.S.C. § 473{a){2)(B). 

It is the confirmed experience of many, both on our Advisory Group and elsewhere, that a 

firm trial date is a key factor in resolving litigation. We endorse this concept heartily. But the 

ramifications of the dramatically expanded number of criminal cases Congress and the Executive 

Branch have imposed upon the court, compounded by the priorities of the Speedy Trial Act, make 

it extremely difficult for the court to set firm, much less early, trial dates in civil cases. Moreover, 

the time-consuming nature of the court's cases to some extent limits the speed with which they can 

I be resolved. , 
The Act sets a goal of eighteen months for a civil trial date, but the practicalities of our court 

dictate that it remain a goal, not a requirement. We recognize that this court takes longer to dispose 

of civil cases that actually go to trial than the national median and that the judges must attend to 

these slow-moving cases in order to resolve them more quickly. But we do not think a judge should 

• be required to schedule trial for a date within eighteen months of the complaint being filed. It may 

be helpful for the judge to set eighteen months or earlier as a goal, but short deadlines for discovery 

and motions should be premised on a short trial date only if it is a realistic possibility. The "hurry 

up and wait" phenomenon can be expensive and wasteful if the trial date cannot be honored. Nor 

do we think that the judge must certify the reasons why a trial date within eighteen months is not 

• possible. There are more constructive uses of a judge's time. 

A more positive approach to attaining earlier trial dates is the "short civil trial rule"39 that 

we discussed in an earlier section. This rule will benefit the parties by affording them the possibility 

of trial more quickly than would otherwise be possible. It gives the parties and their lawyers the 

motivation to focus on the case and, as often happens, settle the dispute short of trial. 

39Local General Rule 2.30{J). 
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that the court invoke the Rule's opt-out clause and adopt a local rule exempting litigants in this 

district from the disclosure obligation. 

1. Phased Discovery. Although we do not endorse pre-discovery disclosure, we do think that 

discovery can be rationalized if it is conducted in phases. By this, we mean that the parties should 

set strategic goals in the litigation and identify the discovery needed to accomplish those goals. Early 

participation by the court is important in this process. Generally, the first phase should involve 

information necessary to evaluate the case, lay the foundation for a motion to dismiss or transfer, 

if appropriate, and explore settlement possibilities. The remaining phase or phases would focus on 

other motions, if warranted, and preparation for triaL In determining what is appropriate for each 

phase, litigants should plan ahead, to the extent possible. Initial limits on the scope or form of 

discovery should be such that, if the issues are later broadened, additional document productions 

or depositions will be supplemental, not duplicative of what was initially done. 43 The court should 

modify its Standing Order governing pretrial procedures to provide that discovery proceed in phases 

in all appropriate cases. 

2. Discovery Plan. Proposed Rule 26(1) would require counsel to meet and develop a joint 

written discovery plan prior to the issuance of a Rule 16 scheduling order. We endorse the 

requirement that the litigants confer in person or by telephone and discuss the anticipated phases 

of discovery, assuming a motion to dismiss or transfer has not been tiled. But the parties shou d not 

be required to submit a jOint wlilten discovery plan. Our experience has been that attempts to force 

the parties to produce an agreed written document too often result in time wasted wrangling over 

wording. It is often more efficient for the parties to agree on a discovery plan at the status hearing 

in the presence of a moderator - the judge. Indeed the CJRA itself contemplates that the judge 

issue a discovery plan after the tirst pretrial conference. 28 U.S.C. § 473(a)(3)(C). 

43See, e.g., The Manual On Complex Litigation 2d, supra note 23, at § 21.41. 
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This is another instance in which the blanket requirements of Proposed Rule 26 could easily 

result in an increase in time and money spent. It also illustrates the need for an early status hearing 

so that the judge can determine what will be helpful in a particular case and what is unnecessary. 

The court's Standing Order Establishing Pretrial Procedure currently provides that the court may 

require the parties to provide a joint written discovery plan with a proposed cut-off date if it appears 

that discovery will be complex or protracted. We think this is sufticient regulation. Proposed Rule 

26(t) gives courts the ability to "opt-out" by local rule. Therefore, if the Rule passes Congress, we 

recommend that the court adopt a local rule providing that litigants will be required to submit a joint 

written discovery plan only if ordered to do so by the judge in a particular case. 

3. Depositions. Proposed Rule 30 would limit the number of depositions to ten per side 

without leave of court and Proposed Rule 26 would authorize courts to limit how long a deposition 

may last. But we do not think that discovery should be controlled by fixed limitations on the kinds 

or amount of discovery, with the exception of interrogatories which are already limited to twenty by 

Local General Rule 9(G).44 We are aware of various limits that have been imposed by courts in 

other districts, primarily those that have also adopted formal tracking systems, but at least one that 

has not.45 It is our opinion, however, that this kind of micromanagement will give rise to more 

problems than it solves. 

Incivility is becoming an insistent theme in litigation and, as has been noted, nowhere is it 

more prevalent than in depositions.46 The way in which depositions are conducted is far from 

uniform, giving rise to a substantial amount of wasted time and needless bickering. Proposed Rule 

44Proposed Rule 33 would limit the number of interrogatories to twenty-five per side without 
leave of court. 

45E.g., the Eastern District of Wisconsin has adopted a local rule limiting depositions to six hours. 

46lnterim Report a/the Committee on Civility a/the Seventh Federal Judicial Circuit at 19 (1991). 
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30( d)(l) would require that objections be stated in a "non-argumentative and non-suggestive 

manner" and that a deponent may be directed not to answer only in certain specified situations. We 

believe that this court should go further and adopt a local rule with specific guidelines for conduct 

at depositions, including: procedures for (:stablishing where depositions are to be taken, who may 

attend, how to handle documents, what objections are allowed, and when a lawyer may instruct the 

witness not to answer. The judges should enforce these guidelines with sanctions. The court ~hould 

ask the bar associations to draft these guidelines for its consideration. 

Ifserious disputes do arise during depositions, we encourage the judges to make themselves 

reasonably available to resolve those disputes. Bench and bar are divided on whether increased 

judicial involvement will be effective in discouraging disruptive behavior at depositions. Some judges 

fear a serious encroachment on their time. At the very least, each judge should inform the parties 

of his or her policy on availability at the first pretrial conference or status hearing. 

4. Sanctions. Sanctions are available to help control discovery gone awry, but they are 

controversial. Some commentators have observed that the system should be using carrots, not sticks, 

although it is unclear what carrots the system can offer:H Moreover, sanctions require enforcement 

proceedings and absorb time, energy and money from all sides.48 The sanctions levied now art very 

often monetary. This adds to expense and mayor may not have a truly prophylactic effect. 

Sometimes they only heighten hostility, which leads to greater intransigence and results in needless 

delays and extra cost. In an effort to reduce discovery abuse, Proposed Rule 37 would allow all 

manner of sanctions; not just attorneys' fees and expenses, but also non-monetary penalties, such as 

a declaration that specitic facts are established or a statement to the jury regarding the offending 

non-disclosure. This approach may prove effective. 

47See, e.g., Weinstein, What DiscovelY Abuse?, 69 B. U. L. Rev. 649, 655 (1989). 

4SRosenberg, The Federal Civil Rules After Half a CentUlY, 36 U. Me. L. Rev. 243, 244 (19H4). 
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5. Cost-shifting in Discovery. Another serious problem with discovery is that of its proportion 

to the issues and amounts in controversy. One form of discovery abuse often mentioned occurs 

when one side inundates the other with requests to produce and notices of deposition. This is 

especially troublesome if there is an economic disparity between the parties. (It can also be very 

expensive for economic equals, but the ethical and moral implications are less compelling.) It is 

significant that the judges we interviewed agreed unanimously that they should take cost into account 

in ruling on discovery and scheduling matters. It is important that they do so. 

Almost three-fourths of our survey respondents stated that the court should grant broad 

discovery requests only upon the condition that the cost be shifted to the party seeking discovery, 

if the burden of responding to these requests appears to be out of proportion to the amounts or 

issues in dispute. Another significant percentage took the more general position that defining the 

scope of allowable discovery by balancing the cost against the likely benefit would be helpful in 

reducing both cost and delay. A large number thought that assessing the costs of a discovery motion 

on the losing party would have a positive impact. 

Rule 26(b )(1) currently allows the court to limit discovery if it is unduly burdensome or 

expensive in the context of the case. But neither the current nor Proposed Rule 26 contemplate 

cost-shifting, except as a sanction. We recommend that cost-shifting on broad discovery requests be 

used where appropriate. It allows lawyers to obtain discovery they believe they need by agreeing to 

pay for it, presumably in consultation with their clients. As clients are becoming more aggressive 

in negotiating with their own counsel on fees, this should operate as a check on discovery requests. 

This proposal would also obviate the problem of a judge or a track systematically forcing litigants 

to take less discovery than they believe is merited in a particular case. 
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D. Motions. 

We must consider: 

early and ongoing control of the pretrial process through involvement 
of a judicial officer in ... (D) setting, at the earliest practicable time, 
deadlines for filing motions and a time framework for their 
disposition. 28 V.S.c. § 473(A)(2)(D). 

More than 30,000 motions are filed in this court each year. The judges in this district do the 

litigants a great service by entertaining motions at frequent and regular "motion calls." This 

accessibility may be one reason why the court, as a whole, is able to move many of its cases along 

with relative speed. But there is a variety of motion call requirements among the judges. Local 

General Rule 12, which governs motions, provides that a litigant must give two days notice (,f the 

motion, if it is served personally. It may be inferred that motions can be heard any working day with 

proper notice. But motions are heard anywhere from daily to once a week. Some judges rquire 

three days notice; another requires a week. The lack of uniformity and conformity to local rul e can 

be confusing to litigants and creates problems for personnel in the Clerk's Oftice, who are not in a 

position to decide which motions may be accepted for filing and which may not. F.R.Civ.P. :lee). 

We realize that there are competing considerations. On the one hand, in a large court, 

simultaneous motions calls could cause a serious hardship for one attorney obliged to be in several 

places at once; and defined rules of seniority to govern priority of appearance are unworkable in any 

realistic sense. On the other hand, motions build up: a lawyer who wishes to present a motion to 

a judge who hears motions only once or twice a week can waste a great deal of time waiting for his 

or her case to be called. We also realize that extra time for notice may give the judge the 

preparation time necessary to allow ruling from the bench. But some degree of uniformity in 

number of motion days, time of motion call, and required notice period would be most helpful We 

urge the court to take steps in this direction, If uniformity is deemed impossible, Ru'le 12 should 

be amended to state that there are varying practices in the court and that the litigants must ascertain 
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what rules are applied by the particular judge to whom their case has been assigned. The present 

rule lies as a trap for the unwary or the inexperienced. 

Many of the motions filed in this court do not need extensive consideration. The judges can 

and do rule on many of these motions with dispatch, often without requiring the litigants to appear. 

This saves time for everyone. Dispositive motions present a more difficult issue. They can result 

in an early and less expensive resolution of a case or they can cause it to stall. Many litigants say 

that they have not received prompt rulings on a dispositive motion. On the other hand, a number 

of judges we interviewed felt they are being bombarded with frivolous motions, particularly for 

summary judgment, that waste a considerable amount of their time. 

Rule 11 allows the judges to impose sanctions for frivolous motions, but it is not a 

panacea.49 We also think it is the bar's responsibility to take a strong stand against the filing of 

frivolous motions for purposes of harassment and delay and to inculcate this ethos in young lawyers. 

Over the long term, this is an issue of education and emphasis on professional responsibility. 

Some courts have adopted a rule requiring pre motion conferences so that the judge can weed 

out frivolous motions before they are filed. 50 We do not agree. In the American legal system, we 

look to our judges, particularly our federal judges, for reasoned application of the law. But with the 

proliferation of federal and state laws and the even greater expansion of case law interpretations, 

it is becoming increasingly more difficult for judges to reach a reasoned conclusion unassisted by 

4~e history of Rule 11 since its 1983 revision (which authorized attorneys' fees for abuses in 
pleadings and motions) vividly illustrates the dark side of sanctions. Disputes over alleged Rule 11 
violations assumed a life of their own as voluminous satellite litigation ensued. To meet the protests 
raised over the last decade, Proposed Rule 11 would apply to non-discovery motions only and be 
given a kinder, gentler formulation. There would be a twenty-one day "safe harbor" period within 
which litigants can withdraw offending documents and judges would have more discretion over which 
sanctions, if any, to impose. We note, however, that the penalties for discovery rule violations under 
Proposed Rule 37 would be harsher than is currently the case. 

50E.g., the Eastern District of New York. 
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briefs or, at the least, an opportunity to review the authorities. Rulings on dispositive motions 

should not be based on gut reaction to statements made at a motion conference. Moreover, lawyers 

told in a premotion conference that they should not file a motion they believe is meritorious find 

themselves in a quandary. Do they risk the judge's wrath and proceed with the motion, possibly 

damaging their clients' case, or do they acquiesce and lose the opportunity to obtain a favorable 

ruling? What must a litigant do to protect its record in such a situation? It is far more 

straightforward for the parties to file their motions, and for the judges to read the authorities and 

rule. 

The CJRA has adopted a means for prodding judges to rule more quickly on motions. It 

requires the Administrative Office to publish a report identifying each judge who has motions 

pending for more than six months and the names of the pending cases. 28 U.S.C. § 476 The 

Judicial Conference has interpreted "pending" to mean thirty days from date of filing, not fmm the 

date the motion is fully briefed.51 This will undoubtedly increase judges' consciousness of their 

pending motions. It may also increase the potential for a different kind of problem. The Stventh 

Circuit requires that judges who grant dispositive motions give the reasons underlying the ruling, so 

that there is a basis for review.52 It is possible that, as the six month reporting deadline approaches, 

judges may find that they have inadequate time to give the motion the attention it needs. 

The CJRA suggests that the judge establish with the parties a time frame within which a 

motion wil1 be resolved. This could prove helpful as an organizational tool for both the judge and 

the litigants. It sets a goal for the judge and gives the parties a sense of what to expect, but it is 

51Administrative Office, CJRA Rep0l1 of Motions Pending Over Sit: Months; Bench Tlials Submitted 
Over Six Months, and Civil Cases Pending Over Three Years On September 30, 1991, at 1. 

52Circuit Rule 50. Proposed Amended F. R. Civ. P. 56 would also require the judge to recite 
the law and facts on which the summary adjudication is based in an order or by separate opinion. 
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flexible enough to let the judge take his or her particular circumstances into account. We suggest 

the judges routinely use this technique. 

For those motions that do remain undecided for long periods of time, there are various 

mechanisms by which litigants, wary of seeming to pester the judge for a ruling, can learn the status 

of their motion. The Clerk could develop a request form that would allow a party's inquiry on status 

to pass anonymously from the litigant through the Clerk's Office to the judge. The court could also 

establish a system by which the Clerk's Oft1ce notities every judge on a routine basis of all motions 

pending for more than a certain period (e.g., three months). This would be similar to the 

Administrative Office report, but issued more frequently. The court should explore these proposals. 

It has been suggested that oral rulings on motions (or bench trials) will reduce delays because 

the judge does not need to spend time polishing a written opinion. Not surprisingly, research 

indicates that preparation of a written opinion does indeed delay the date of the ruling.53 The 

Seventh Circuit, addressing this issue in the context of a bench trial, has acknowledged that the 

Federal Rules authorize oral rulings. The court cautioned, however, that in a complex case a judge 

who rules orally may miss a factual dispute that must be resolved for the benetit of the parties and 

the reviewing court. Okaw Drainage Disllict v. National DistilleJies and Chemical CO/p., 882 F.2d 

1241 (7th Cir. 1991). But such an omission can occur in a written opinion as well. A judge issuing 

any ruling must act with care. Given that caveat, we endorse the use of oral rulings when possible. 

VIII. COMPLEX AND OTHER CASES. 

We must consider: 

for all cases that the court or an individual judicial officer determines 
are complex and any other appropriate cases, careful and deliberate 

53Connollyand Lombard, Judicial Controls and the Civil Litigative Process: Motions at 15 (1980). 
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monitoring through a discovery-case management conference or a 
series of such conferences at which the presiding officer -

(A) explores the parties' receptivity to, and the propriety of, 
settlement or proceeding with the litigation; 
(B) identifies or formulates the principal issues in contention 
and, in appropriate cases, provides for the staged resolution 
or bifurcation of issues for trial consistent with [Rule 42(b)]; 
(C) prepares a discovery schedule and plan consistent with 
any presumptive time limits that a district court may set for 
the completion of discovery and with any procedures a district 
court may develop to -

(i) identify and limit the volume of discovery available 
to avoid unnecessary or unduly burdensome or 
expensive discovery; 
(ii) phase discovery into two or more stages; and 

(D) sets, at the earliest practicable time, deadlines for filing 
motions and a time framework for their disposition. 28 
U.S.c. § 473(a)(3). 

The drafters of the CJRA gave special attention to complex litigation because by definition 

it is expensive and time-consuming. Cases may be complex because of the number of parties or of 

claims, or the difficulty of the legal issues or the subject matter. For such cases, the Manual for 

Complex Litigation 2d is an outstanding resource that presents detailed recommendations on how 

the judge and litigants should proceed. Its suggested procedures include early resolution of lssues 

wherever possible, document organization, discovery "waves," and many other matters. The 

Manual's utilization should be insisted upon by the judge in cases involving numerous litigants and/or 

documents. 

The subjects identitled by the CJRA in the above-quoted section, all of which are addressed 

in the Manual on Complex Litigation 2d in some detail, should be explored by the court and the 

litigants at status hearings or pretrial conferences as the court deems appropriate throughout the 

case. We have the following additional comments with respect to specit1c items. 

A. Settlement. Rule 16( c)(7) specifies settlement as a topic for discussion at a pretrial 

conference. The possibility of settlement is an important consideration for several reasons. First, 
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it usually allows the parties to reach an earlier resolution than if they went through trial. This 

confers a benefit not only on one (and possibly more) parties to the immediate lawsuit, but on others 

as well: the court clears a case from its docket, thereby affording other litigants the judge's attention. 

Second, settlement can give the parties more options in structuring the resolution than is possible 

at trial. It should be noted, however, that the pressure to settle can work to the detriment of a party 

that perceives itself forced into a settlement because of potentially astronomical damages, a long wait 

to trial, or some other reason. 

Judge-hosted settlement conferences are considered an alternative method of dispute 

resolution and we discuss them as such in a later section of this Report. We state here only that the 

judge should raise the possibility of presiding over settlement talks with the parties as appropriate 

prior to trial. Our conclusions on what is appropriate are set forth in the section on alternative 

dispute resolution. 

B. The Principal Issues in Contention. All cases need to have the principal issues 

identified as swiftly as possible so that discovery can proceed efficiently. Since discovery sometimes 

yields information that changes the basis for the pleadings, regular re-evaluation may be necessary. 

Priorities for resolving the issues may need to be established. For instance, class certification should 

ordinarily be decided before the merits of the case, but it may be appropriate to decide a motion 

to dismiss first, if that can dispose of the case. A rigid order of procedure is thus not advisable. 

C. Bifurcation of Issues for Trial. This district has long been aware of the possible benefits 

of bifurcation. One of our now-senior judges has been its strong advocate for some time. But the 

experience of the Advisory Group members with bifurcation is sufficiently mixed that we only suggest 

it be employed where appropriate pursuant to F.R.Civ.P. 42(b). 

D. Discovery Schedule. We think phased discovery is an excellent idea for most cases in 

which discovery is necessary. In complex cases, the concept of discovery waves described in the 
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Manual works on the principle of setting strategic priorities and then determining what discovery is 

necessary to achieve those goals. This gives the judge and the parties a method for organizing 

potentially vast amounts of material in a coherent fashion. 

Time limits on discovery must be carefully set: as we have discussed above, limits that are 

too short may result in increased costs as the parties rush to complete the necessary tasks. 

Considerations we discussed in an earlier section pertaining to the cost of requested discovery 

relative to its projected benefit apply here as well. 

E. Case Management Plan. A rule that requires preparation of a formal written case 

management plan in all cases is not advisable. Many cases will not need it and an attempt to cOdity 

standards for its use would in all probability lead to over-regulation that might increase costs to the 

parties, who must pay their lawyers to comply. In a complex case, however, a written plan is 

necessary to foster efficiency and to ensure that all litigants understand the ground rules of thf case. 

The plan might include provision for lead counsel for plaintiffs or liaison counsel for co-defendants, 

a coordinating technique that has been used successfully in this district. The agreed-upon discovery 

schedule should be incorporated, as should any rules regarding who may take or attend depositions, 

and any division of labor among attorney committees (e.g., brief-writing, document production, 

administration). This should work to reduce duplicative efforts, paperwork, and cost to clients or 

class members. The CJRA suggests that the presiding judge prepare the case management plan after 

consultation with the litigants at a conference. This suggestion is sensible, in part because some of 

the above-mentioned delegation of authority may require a court order. 

F. Pretrial Conferences. Pretrial conferences or status hearings should be held a;; the 

parties and the court deem appropriate. Complex cases will obviously need more frequent attention. 

Although this comes at a price to the parties, presumably it results in more effective overall 

management of the case. Judges should consider telephone conferences, particularly with counsel 
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from outside the state, in order to avoid the expense of out-of-town travel, although when there are 

a large number of participants, it may be difficult for the court reporter or the participants 

themselves to keep track of who is speaking. The judge should also inquire into the status of 

settlement negotiations as deemed appropriate. Furthermore, the court should set a firm date for 

trial at the earliest possible time. 

G. Final Pretrial Order. Many members of the bar view the sections of the court's 

standard Final Pretrial Order requiring agreed statements from the parties as an expensive exercise 

in futility. An onerous pretrial order should not be used as a threat to force a settlement. Many 

judges agree that the current standard order is too burdensome, but think that some form of pretrial 

order should be required in most civil cases. Some judges have developed their own forms. 

We recommend that the standard order be revised to eliminate sections that require 

submission of statements that must be negotiated by counsel. Other requirements in the standard 

Final Pretrial Order should be retained. In most cases, each side's submission of a list of witnesses, 

exhibits marked for identification, experts' qualifications, jury instructions and verdict forms are 

helpful to all involved. But the sections requiring counsel to meet and agree on uncontested and 

contested facts are wasteful of the lawyers' time and the clients' money. All judges should use the 

revised final pretrial order in those cases for which a pretrial order is deemed appropriate. 

H. Special Masters. Rule 53 (b) provides that referral to a special master should be the 

exception, not the rule, necessitated by complicated issues in a jury case or "exceptional conditions" 

in a non-jury case. While the use of masters is thus generally disfavored, these considerations can 

be satisfied in certain situations. For instance, masters may be useful in complicated cases involving 

technical or arcane areas with which the district and magistrate judges are not familiar. In such 

situations, referral to a master prevents the judge from having to spend significant time learning the 

area, thus conserving the court's resources. Since the master's compensation is borne by the parties, 
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the cost is presumably increased for the individual litigants to some degree, but time and money may 

be saved in the long run because the master's expertise will facilitate an earlier resolution of the 

case. Other litigants should also benefit because the judge has more time to attend to their cases. 

Special masters may also prove useful in cases in which the litigants have embroiled 

themselves in continuing, debilitating discovery disputes requiring, for instance, the examination of 

voluminous documents in camera. Here the use of a master does not depend on the person's 

technical expertise, but serves to shift part of the burden of a case that could absorb significant 

judicial time to a third party paid for by the litigants. 

I. Experts. Proposed Rule 26( a )(2) would require disclosure of the name of any person who 

will present expert testimony at trial and, unless otherwise agreed or ordered, this disclosure must 

be accompanied by a written report prepared and signed by the expert. This report must contain the 

opinions the expert will give and the bases for the opinions. Supporting data and exhibits, as well 

as the expert's qualifications, publications, and terms of compensation must also be disclosed at least 

ninety days before trial, unless the court orders otherwise. Leave of court would not be nece~sary 

to depose an expert. 

We have serious reservations about a rule that requires a written report. Many times a 

written report will be only marginally useful and thus would impose a needless expense for the 

offering party. Even if a written report would be helpful, we foresee much time and money being 

spent by all sides - by the offering party trying to ensure that its expert has put all possible subject 

matters for the expert's testimony into the report and by the opponent trying to exclude testimony 

because the precise subject matter presented at trial was not in the written report. 

Unlike Proposed Rule 26( a )(1) regarding disclosure of information and documents discussed 

in other sections, Proposed Rule 26(a)(2) does not contain an "opt-out" clause. But it does invest 

the court with discretion over whether to require a written report in a particular case ("Except as 
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as otherwise stipulated or directed by the court, ... "). If Proposed Rule 26 is passed by Congress, 

the court should amend the Standing Order Establishing Pretrial Procedures to provide that a party 

will be required to submit a written report by its expert only if ordered to do so by the judge in a 

particular case. 

We do recommend that the court amend the Standing Order Establishing Pretrial Procedures 

to require automatic disclosure of the qualifications of any experts to be called as trial witnesses 

before the final pretrial conference. In fact, a large number of our survey respondents identified this 

as a way to reduce delays. We also urge the judges to limit the number of experts to one per side 

per issue, unless otherwise warranted. This is currently the standard included in the court's standard 

Final Pretrial Order, footnote 8, and it should be enforced. 

J. Trial. Aggressive case management is warranted in complex jury trials to move the trial 

along and to make it comprehensible to the jurors. Trial should commence on time. Jurors can be 

given notebooks containing the key exhibits, and pictures and names of each witness, together with 

blank pages for notes on the testimony. "Pre-instructions" can be read to the jurors before the trial 

begins so that the jury has a framework within which to place the arguments and evidence. Final 

instructions can be read prior to closing arguments (as permitted under F.R.Civ.P. 51) to prevent 

objections during the summations over what each side says the instructions will be. For bench trials, 

some judges prepare, or have the attorneys prepare, a checklist of matters in dispute so that they 

can make all the necessary findings. This can facilitate a prompt ruling, from the bench, if possible. 

IX. VOLUNTARY PRE-DISCOVERY DISCLOSURE. 

The CJRA requires us to consider: 

encouragement of cost-effective discovery through voluntary exchange 
of information among litigants and through the use of cooperative 
discovery devices. 28 U.S.c. § 473(a)(4). 
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We believe that there is already a fair amount of cooperation among attorneys in this district. 

Many times, documents are requested and produced and depositions noticed and taken with no need 

for judicial intervention. But most courts and advisory groups have interpreted this section of the 

Act as calling for the automatic pre-discovery disclosure described in Proposed Rule 26, which we 

have discussed briefly above in the section on controlling the extent of discovery. 

Specifically, Proposed Rule 26(a) would require the parties to meet two weeks before a Rule 

16 scheduling order is due to be issued and agree on a written discovery schedule. Ten days after 

the parties meet, each must "disclose" to the others what the Comments to the Proposed Rules call 

"basic information."54 Only after disclosure is made can traditional discovery proceed. This basic 

information consists of: 

o the names, addresses, and telephone numbers of persons likely to have discoverable 
information "relevant to disputed facts alleged with particularity in the pleadings"; 

o a copy or description by category or location of "all documents, data compilhtions, 
and tangible things" in the party's custody or control "that are relevant to disputed 
facts alleged with particularity in the pleadings"; 

o a computation of the damages claimed together with supporting materials; and 

o insurance agreements that may be available to satisfy a possible judgment. 

There is a continuing duty to supplement disclosures and there is an automatic penalty for failure 

to comply: undisclosed documents or persons cannot be used in any motion or hearing in the case, 

including trial. In addition, expenses may be awarded the opposing side and a statement may also 

be made to the jury about a party's failure to disclose. Proposed Rule 37(c). 

We oppose disclosure as it is set forth in Proposed Rule 26. It is not a solution to the 

problem of time-consuming and expensive discovery requests. In the words of Justice Scalia, who 

5~e Standing Committee on Rules of Practice and Procedure and the Advisory Committee on 
Civil Rules of the Judicial Conference of the United States, Proposed Amendments to the Federal 
Rules of Civil Procedure (Selected), July 1992, (hereinafter Comments) at 15. 
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dissented to the transmittal of Proposed Rule 26 to Congress, "the duty-to-disclose regime does not 

replace the current much-criticized discovery process; rather, it adds a further layer of discovery." 

(emphasis in the original )55 

Indeed, the key fallacy in disclosure is that discovery would not be replaced; it would merely 

be redefined to provide that all relevant information be provided first. The hope must be that if all 

relevant information is produced in disclosure, there will be little left for discovery and, 

consequently, discovery will no longer pose a problem. But since the structure of the federal legal 

process would remain the same - notice pleading and the adversarial system - this redefinition 

is ultimately doomed to failure. 

The concept of disclosure appears to be based in part on the assumption that there are only 

a few clearly relevant documents or other information in any case, no matter how complex the case 

may be. We have two responses to that assumption. First, the language of the Proposed Rule 

requires disclosure of all documents that are relevant. This casts a very wide net, which would drag 

in not only the clearly relevant, but also the possibLy relevant. In this computerized era, even medium 

size companies can have literally millions of documents. Searching for all relevant documents on 

the basis of allegations in the opponent's pleadings would be an exceedingly difficult task, even if 

undertaken in the best of faith. Without a list from the opponent of what the opponent itself 

believes is relevant, a party could needlessly spend considerable time and money. 

Second, many times cases evolve from the pleadings as discovery progresses. The panies 

often do not know at the pleading stage what will be relevant at trial, thus providing a fertile source 

of dispute over the point in time at which a litigant became aware that some document had become 

relevant. 

5561 u.s. Law Week 4365, 4393 (April 22, 1993). Justices Thomas and Souter joined in the 
dissent. 
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The disclosure concept also requires lawyers to step outside the adversarial process and 

determine what information their client has that could be relevant to the opponent's case, even if 

it harms their own client. Under the current rules, lawyers must respond in good faith to the 

opponent's discovery requests, and ask the judge to narrow or clarify the requests, if necessary They 

are not required in the first instance to determine what the opponent will need to make its case. 

Certainly there are cases for which the relevant information can be readily identified from 

the pleadings and disclosure could be made with great speed and efficiency. But these are usually 

not the cases that bog down in endless discovery. It is very doubtful that disclosure will hasten 

resolution of the difficult cases because traditional discovery, with all its warts, would still remain 

in place. Rather we foresee an increase in discovery disputes under Proposed Rule 26 as the 

litigants argue over the meaning of relevance, over whether the allegations in the pleadings were 

made with sufficient particularity, over the continuing duty to supplement as the theory of the case 

evolves, and over which sanctions should be imposed. We do not foresee an overall savings in time 

or money for litigants or the court. 

The drafters have included an "opt-out" clause in Proposed Rule 26, which allows dlstrict 

courts the right to adopt a local rule exempting any or all cases from disclosure: 

Except to the extent othelwise stipulated or directed by order or local ,ule, a party shall, wi thout 
awaiting a discovery request, provide to other parties .... " (emphasis added) 

The Comments to Proposed Rule 26 state: 

The introductory clause permits the court, by local rule, to exempt all or particular tyres of 
cases from these disclosure requirement[sJ or to modify the nature of the information to be 
disclosed.56 

The local option clause in the Proposed Rule is consistent with the CJRA's theme of 

experimentation. The results obtained by those courts that do adopt disclosure should be carefully 

56Comments, supra note 54, at 16. 
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evaluated. Absent that evaluation, we do not think it advisable for this court, which has the fastest 

median disposition time of civil cases in the country, to require disclosure as a general rule. 

Disclosure could easily slow down our faster cases, without improving the speed of our more difficult 

cases. Accordingly, we recommend that the court adopt a local rule exempting cases in this district 

from disclosure should Proposed Rule 26 pass Congress.57 

X. REASONABLE GOOD FAITH EFFORTS TO AGREE ON DISCOVERY MATTERS. 

We must consider: 

conservation of judicial resources by prohibiting the consideration of 
discovery motions unless accompanied by a certification that the 
moving party has made a reasonable and good faith effort to reach 
agreement with opposing counsel on the matters set forth in the 
motion. 28 U.s.C. § 473(a)(5). 

This principle has been in effect in this district for some time. Local General Rule 12(K) 

states that the court shall refuse to hear motions relating to discovery disputes unless the motion 

includes a statement that counsel have personally consulted and sincerely attempted to resolve their 

differences or that the movant's lawyer was unable to meet with the opponent's lawyer through no 

fault of his or her own. It is the experience of many that this rule works very well in resolving 

disputes when it is conscientiously observed. The concept has been incorporated into Proposed Rule 

37(a)(4). Compliance with the rule should be insisted upon by the judges. 

XI. ALTERNATIVE DISPUTE RESOLUTION. 

We must consider: 

57See also Bell et aI., Automatic Disclosure In DiscovelY - The Rush to Ref01m, 27 Ga.L.Rev. 1 
(1992), which details the history and a criticism of the disclosure provisions of Proposed Rule 26 . 
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authorization to refer appropriate cases to alternative dispute resolution programs 
that-

(A) have been designated tor use in a district court; or 
(B) the court may make available, including mediation, minitrial, and 
summary jury trial. 28 U.S.c. § 473(a)(6). 

The term "alternative dispute resolution" ("ADR"), as used in the extensive literature on the 

topic, covers a wide range of activities, both mandatory and voluntary, adjudicative and conciliatory, 

binding and non-binding. Both the varieties and the uses of ADR have expanded dramatically in 

recent years as potential litigants try to find ways of resolving their disputes that are cheaper and 

faster than the courts provide. Claims of success with ADR, however, are often anecdotal. Wisely, 

we think, the CJRA has required certain "test" courts to experiment with particular ADR methods 

and to analyze the results. P.L. 101-650, §§ 104, 105. The experience of those courts will be 

valuable in determining whether specitlc programs should ultimately be adopted in this di:,trict. 

Lacking that data, however, we do not recommend that court-wide mandatory programs be 

established in this district at this time. We do recommend that judges and litigants here be 

encouraged to explore the variety of voluntary alternative dispute resolution options available and 

to employ them where appropriate. We discuss a number of ADR techniques in this section, ~ome 

of which are specified in the statute and others of which are no1.58 

A. Settlement Conferences With the Judge. A settlement conference presided over by a 

judicial officer is the most commonly used ADR technique in the federal courts.59 Judicial 

participation in settlement was traditionally left up to the individual judges, some of whom became 

involved through personal inclination and others of whom thought it an inappropriate role for the 

58We do not discuss early neutral evaluation, another ADR technique, in this section because 
the Act requires us to consider it as specific technique under § 473(b), which we address in a later 
section of the Report. 

59ADR in the COU/1s, 9 Alternatives to the High Cost of Litigation 102 (July 1991). 
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judge. The 1983 revision to Rule 16 allayed that concern by specifically authorizing judges to discuss 

settlement at pretrial conferences in furtherance of active case management. 

Judicial participation in settlement discussions serves an important purpose. As advocates, 

Iitigators are often reluctant to broach settlement until they have established a track record of 

toughness with the opposing side. The presence of a judicial officer at the settlement conference 

may afford litigants the chance to communicate meaningfully for the tlrst time. But the judge's 

personal participation, however potentially valuable, must be handled with some delicacy. On the 

one hand, the judge can be very helpful in instigating talks when neither side wishes to make the first 

move. On the other, the trial judge may not appear to force settlement on an unwilling litigant. 

Even the strongest proponents of managerial judging agree that the judge must scrupulously avoid 

coercing settlement.flO The result could be very unfair to one party and it would be unreviewable. 

If settlement discussions would involve contldential or other matters the parties feel are 

inappropriate for the trial judge to hear, the judge could suggest referral to another district or 

magistrate judge, who can keep the negotiations confidential and work individually with each side. 

Litigants may worry, however, that suggesting this may offend the trial judge. In part to address this 

problem, some courts have adopted local rules establishing formal settlement conference programs 

that allow the parties to request or the court to order counsel to attend a settlement conference 

presided over by a magistrate judge not otherwise involved with the case.61 As with many ADR 

techniques, it is not known whether the program results in more settlements than would otherwise 

flOPeckham, A Judicial Response to the Cost of Litigation: Case Management, Two-Stage Discovery 
Planning and Alternative Dispute Resolution, 37 Rutgers L. Rev. 253, 264 (1985). 

ME.g., the Northern District of California. 
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have occurred.62 But we think it likely that the very act of putting litigants in communicatior may 

precipitate an earlier settlement than might otherwise have occurred, at a lower cost to the client. 

The trial judge should inform the parties at the first pretrial conference or status hearing that 

they should feel free to request a settlement conference with another district or magistrate judge on 

a confidential basis. Moreover, in a bench trial, it is the preferred method that another Judge 

preside, especially as the case nears the stage at which it is ready for trial, unless all parties request 

the presence of the trial judge. In addition, in the event a bench or jury case is tried and an appeal 

is expected, the trial judge should offer his or her services only if all the parties request it. 

We realize that judges vary in their ability and inclination to participate in settlement 

conferences, but we encourage them to engage in the process. We further recommend tha: the 

Chief Judge and the Executive Committee urge both district and magistrate judges to take advantage 

of training programs in settlement and other ADR techniques so that they can be better prepared 

to participate in and facilitate the process. 

B. Court·Annexed Arbitration. Court-annexed arbitration refers to a program administered 

by the court in which cases meeting defined criteria are mandatorily placed on an arbitration track. 

The arbitration itself is an extra-judicial adjudicative proceeding presided over by one or a panel of 

neutral persons. The arbitrators conduct a hearing according to relaxed rules of evidence, after 

which they render a decision and determine an award which, in federal court programs, is not 

binding on the parties. This diversion of certain presumptively simple classes of cases (usually of 

lower dollar value) away from the courts to an arbitration forum was designed to ease c.)urt 

62Brazil, A Close Look at Three COUlt-Sponsored ADR Programs: Why They Exist, How They 
Operate, What They Deliver, and Whether They Threaten Imponant Values, 1990 University of Chicago 
Legal Forum 303, 313. 
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congestion; the theory was that this would allow judges to concentrate on the "harder" cases, thereby 

resulting in more efficient resolution of all matters.63 

In the federal courts, court-annexed arbitration is essentially a settlement device because the 

litigants cannot be forced to accept the arbitrator's award. The Seventh Amendment limits the 

financial disincentives federal courts may impose on a losing party that wishes to appeal the 

arbitrators' decision. The loser may be required to pay the arbitrators' fees (which are usually 

modest), for instance, but attorneys' fees cannot be awarded to the victor. Tiedel v. Northwestern 

Michigan Col/ege, 865 F.2d 88 (6th Cir. 1988). 

We considered but do not recommend a court-annexed arbitration program in this district. 

There are significant disadvantages to imposing an extra layer of required, but not binding, 

adjudication upon the litigants here. First, cases can be directed into mandatory arbitration only if 

the relief sought is solely for money damages of less than $100,000. 28 U.S.C. § 652(a)(B).64 Suits 

brought for violation of constitutional or civil rights must also be excluded, unless the parties agree. 

28 U.S.C. § 652(b). Thus the more time-consuming cases with substantial discovery or difficult 

constitutional issues could not be placed on an arbitration track in any event, absent consent of the 

parties. Since delay is not a serious problem in many other kinds of civil cases in this district, forcing 

them into arbitration would not serve the intended purpose. 

Second, shunting cases off the calendar of a judge with a well-managed docket into an 

arbitration track could increase the time the litigants in those cases spend in the system. Arbitration 

might be especially helpful to litigants with cases assigned to judges with substantial backlogs, but 

63Rolph, Introducing COUl1-Annexed Arbitration: A Policymaker's Guide, The Institution for Civil 
Justice 6 (1984). 

~ose courts that had an upper limit in their arbitration programs of $150,000 as of November 
15, 1988 have been allowed to retain that limit. Pub. L. 100-702, § 901(c). 
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it is not feasible to establish a mandatory program limited to judges with backlogs. The disincentives 

to other judges are too great. 

Third, both delay and expense will often increase if the arbitrator's award is appealed. The 

loser's right to trial de novo puts the case back on the trial court's docket for adjudication, often at 

a later time than if arbitration had not intervened. Moreover, litigants must bear the expense of two 

trials. Although an arbitration hearing is less formal, it still requires lawyers to prepare and present 

the case and witnesses to testify. 

Courts that have implemented mandatory arbitration programs are often enthusiastic about 

them. Within the geographical confines of this district, the Circuit Court of Cook County has 

established a mandatory arbitration program for all personal injury cases seeking money damages 

between $2500 and $15,000. Cir. Ct. of Cook County Rule 18.3. Perhaps because of the perceived 

success of the circuit court's program, a substantial number of respondents to our attorney survey 

thought that mandatory arbitration of cases under $100,000 would reduce both cost and delay in civil 

litigation. But we do not think this court has a sufficient accumulation of the smaller, money-

damages-only cases to warrant establishment and funding of a mandatory program. 

The research on the effectiveness of mandatory arbitration programs in reducing delay and 

expense is inconclusive. A Federal Judicial Center five-year study of ten district court pilot 

arbitration programs reported that arbitration programs can, but do not always, reduce dispOSition 

times.65 With respect to costs, another study concluded that arbitration, while often faster, was no 

less expensive to the client than proceeding through federal court.66 

65Meierhoefer. COUl1-Annexed Arbitration in Ten Distlict COUl1S at 109, Federal Judicial Center 
(1990). 

66Kritzer et aL, The Arbitration Alternative: A Comparative Analysis of Case Processing Time, 
Disposition Mode, and Cost in the Ame/ican Arbitration Association and the COUl1S, 8 The Justice 
System Journal 6 (1983). 
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Moreover, establishment of an arbitration program requires a substantial commitment ofthe 

court's resources. Arbitrators must be chosen, trained, paid, and evaluated. (The State of Illinois 

pays the arbitrators in the circuit court program.) The program must be administered and monitored 

by the court to assure that the parties are afforded appropriate treatment and that the time and 

money expended on arbitration is not wasted. This comes at a cost to the judicial system, which 

itself is a subject worthy of discussion. 

If parties choose arbitration with the hope of achieving faster, cheaper resolution, they are 

certainly free to do so, although court-administered voluntary arbitration programs have not been 

a succesS.67 But we do not see the wisdom of forcing the parties into a track that may cause them 

delays or extra expense, at least in this district. When the courts now experimenting with mandatory 

programs analyze and publish the results obtained, it may be determined that this court too should 

adopt a court-annexed program. For the present, however, we conclude that a mandatory arbitration 

program should not be established in this court at this time.68 

C. Mediation. Mediation is a relatively informal, contidential procedure in which an 

impartial third person (other than the trial judge) listens to the positions of the parties and attempts 

to facilitate a settlement. Mediation emphasizes reconciliation of the parties rather than 

adjudication of legal positions. Although voluntary participation is a hallmark of private mediation, 

67Meierhoefer, supra note 65, at 120. 

~ere is an argument that the CJRA may not permit the court to establish a court-annexed 
program. Although arbitration had been mentioned in earlier drafts of the legislation, the final 
version does not identify arbitration as a possible ADR method to be considered (except for the 
oblique reference to programs that have been "designated for use in a district court"). The General 
Counsel of the Administrative Office has opined that "designated" refers only to those district court 
programs authorized by statute prior to passage of the CJRA. Memorandum from W. Burchill, Jr. 
to A. J. Mattos, July 5,1991. However, at least one non-designated court has applied for permission 
from the Judicial Conference to establish a court-annexed program. 
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some courts are currently experimenting with mandatory mediation programs.69 We are interested 

in their results, particularly the disposition times of cases on the mandatory mediation track 

compared to all others. But without such data, we are reluctant to recommend that the court 

commit the resources that establishment of a mandatory program would require. 

Some judges have referred cases to mediation with magistrate judges, former district judges, 

and others from time to time with some success. We recommend the judges employ this technique 

as they deem appropriate. The court should encourage the magistrate judges to participate in 

mediation training programs in order to learn the skills necessary to engage in this proces~. 

D. Summary Jury Trial. Summary jury trial is a proceeding in which the lawyers present 

the case in the courtroom to a jury, using summaries of witness testimony.70 The jury, which 

usually believes the proceeding is a real trial, is given an abbreviated charge and then returns a 

verdict, which is advisory only. Clients are expected to be present so that they can evaluate their 

respective cases for settlement purposes. The proceeding usually lasts a day or two, although some 

have lasted several weeks. The CJRA specit1cally authorizes summary jury trials. Prior to the Act's 

passage, however, the Seventh Circuit ruled that trial courts have no authority to compel an 

unwilling litigant to participate in the proceeding, a position it contirmed in 1992 without reference 

to the intervening CJRA. Strandell v. Jackson County, 838 F.2d 884 (7th Cir. 1987); Russelilo PPG 

Industlies, 953 F.2d 326, 333 (7th Cir. 1992). 

We think that summary jury trial is an interesting but limited technique. Its chief conc,!ptual 

drawback is that the lack of live testimony prevents the jury from determining witness credibility, one 

69E.g., the Eastern District of Pennsylvania; the Southern District of California. 

7°Lambros, The SummalY JUly Tlial and Other Methods of ALtemative Dispute Resolution, 103 
ER.D.461 (1984). 
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of the jury's primary functions. 71 A summary jury trial takes more court time and resources than 

most other ADR techniques, including the time of citizens who are led to believe they are rendering 

a binding verdict. It thus requires the judicial system to subsidize a settlement technique that could 

perhaps be replaced by a method that is less expensive to the system, if not to the parties. But if 

other methods have failed and the trial in a case is expected to be extremely long and therefore itself 

a substantial drain on court resources, the judge and litigants may conclude that the potential 

benefits of this technique warrant the commitment of time, expense and effort required. 

E. Minitrial. This is a proceeding conducted by a neutral moderator in front of the 

litigants' senior management who must have authority to settle. The lawyers and experts for the 

litigants make informal summary presentations of their positions, usually followed by negotiations 

between the executives. Ordinarily used with corporate litigants, a mini trial is intended to give the 

businesspeople a realistic appraisal of their respective positions and the opportunity to communicate 

and settle with their counterparts. 72 Some judges preside themselves over a minitrial; others refer 

the litigants to a private moderator. This procedure should be considered where appropriate to the 

litigants, issues and amounts in controversy. 

F. Special Master. As we have discussed above in the context of complex litigation, referral 

of a case or specific issues to a special master can speed resolution of cases involving arcane factual 

disputes for which the services of a third party who is expert in the field are especially valuable. It 

can also be useful in situations in which the parties have locked themselves in a massive discovery 

battle that should not be maintained at public expense. 

71See, e.g., Posner, The SummafY JUly Tfial and Other Methods of Alternative Dispute Resolution: 
Some Cautionary Obselvations, U. Chi. L. Rev. 366, 374 (1986). 

72Lambros, supra note 70, at 467. 
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G. Conclusion. The court should ask the bar associations to prepare a pamphlet listing the 

various ADR methods available. Lawyers can thereby acquaint themselves with the many ADR 

options a litigant might choose both before tiling a lawsuit in federal court and after the suit has 

been tiled. The pamphlet should also include a general description of private dispute resolution 

options and sources of information. Once a case is in federal court, the judge and the parties should 

determine which, if any, ADR techniques may facilitate a fair, prompt and inexpensive resolution 

of the dispute. This will afford litigants a choice and a measure of control over their dispute, in turn 

leading to an overall greater sense of satisfaction with the resolution. 

74 



PART THREE: CJRA TECHNIQUES 
THE ADVISORY GROUP MUST CONSIDER AND 

OTHER APPROPRIATE MATTERS 

Section 473(b) of the Act requires each district court, in consultation with its advisory group, 

to consider certain techniques for litigation management and cost and delay reduction. These 

techniques and our recommendations follow. 

XII. JOINT DISCOVERY-CASE MANAGEMENT PLAN. 

The statute requires us to consider: 

a requirement that counsel for each party to a case jointly present a 
discovery-case management plan for the case at the initial pretrial conference, 
or explain the reasons for their failure to do so. 28 U.S.C. § 473(b)(1). 

In our view, any rule that necessarily involves negotiations between the litigants will add to 

cost and delay in a significant number of cases in this court. Especially at the beginning of a case, 

time and money can easily be wasted as lawyers stake out their positions and take their opponent's 

measure. We think a plan can more easily be arranged at the pretrial conference in the presence 

of the judge; and indeed this is contemplated by § 473(a)(3)(C). Counsel should confer prior to the 

first pretrial conference or status hearing and be fully prepared to address the topics itemized in 

Rule 16. The court should also take the position that lawyers are expected to cooperate on 

scheduling and other matters whenever possible. But we do not think lawyers should be required 

to agree on a written plan prior to the pretrial conference unless the judge considers it necessary in 

a given case and notifies the litigants in advance. As we have discussed above, if Proposed Rule 

26(f), which would require a joint written discovery plan, passes Congress, this court should take 

advantage of the Proposed Rule's "opt-out" provision and adopt a local rule that would require a 

joint written discovery plan only if the judge so orders in a particular case. 
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XIII. AITORNEY WITH AUTHORITY TO BIND. 

We must consider: 

a requirement that counsel for each party be represented at each 
pretrial conference by an attorney who has the authority to bind that 
party regarding all matters previously identified by the court for 
discussion at the conference and all reasonably related matters. 28 
U.S.C. § 473(b )(2). 

We agree that the attorney representing each party must have authority to bind the party 

with respect to all matters previously identitied by the court for discussion at the pretrial conference. 

This does not mean that the lawyer must agree to the topics under discussion, but lack of authority 

may not be used as an excuse to delay taking a position. This requirement is both eminently fair, 

because the litigants have been put on notice of the matters the court will consider, and efficient. 

Our court has a similar provision, paragraph 6 in the Standing Order Establishing Pretrial Procedure. 

To the extent that the CJRA provision is broader, the Standing Order should be amended and 

enforced. 

XIV. REQUESTS FOR EXTENSION OF TIME TO BE SIGNED BY AITORNEY AND PARTY. 

The statute requires us to consider: 

a requirement that all requests for extensions of deadlines for completion of 
discovery or for postponement of the trial be signed by the attorney and the 
party making the request. 28 U.S.c. § 473(b)(3). 

Although this proposed technique presupposes otherwise, we do not think that the prevailing 

practice among lawyers in federal court is to seek repeated or substantial extensions that they then 

hide from their clients. For hourly rate attorneys, lawyers' activities are routinely itemized in the 

bill. As many clients are becoming more actively involved in the litigation of their cases, they are 

continually apprised of their lawyers' activities in the case and know if and why an extension is 

needed. It is also true that obtaining the client's signature would require an expenditure, albeit 
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usually a minor one, of attorney (and client) time and effort. There will also be situations in which 

the client cannot be reached at the point when a motion for an extension of time must be filed. 

As the business of law becomes more competitive, lawyers cannot afford to alienate clients 

by dragging out a case the client wants to see resolved. For those clients who do want to delay 

resolution, this proposal would present no bar. We do not recommend it be adopted. 

XV. EARLY NEUTRAL EVALUATION. 

We must consider: 

a neutral evaluation program for the presentation of the legal and 
factual basis of a case to a neutral court representative selected by 
the court at a non-binding conference conducted early in the 
litigation. 28 U.S.C. § 473(b)(4). 

Early neutral evaluation (ENE) is a type of alternative dispute resolution in which the 

lawyers make a summary presentation early in the case to a neutral evaluator who is experienced 

in the primary substantive area of the litigation. The evaluator attempts to give the parties a 

realistic appraisal of their respective positions and either helps develop a rational case management 

plan or assists the parties in settlement. The conference is confidential and non-binding and must 

be attended by both counsel and clients. ENE is different from mediation both because the 

evaluator's expertise in the substantive area is designed to add credibility to the evaluation and 

because there is less focus on reconciliation and more focus on the merits and case management. 

Existing ENE programs rely on a pool of evaluators who are experienced in various 

substantive areas. Often they are volunteers, but some programs require the parties to pay a fee to 

the evaluator. A study of ENE effectiveness in the Northern District of California, where the 

technique was developed in the mid-1980's, yielded mixed results. Many attorneys thought that the 
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intervention of ENE did not reduce costs, for example.73 But a number of cases did settle at the 

conference or shortly thereafter and many attorneys felt that the neutral evaluators often dt:voted 

significantly more time to the cases than the district or magistrate judges were usually able to spend 

at a Rule 16 conference. 

The Northern District of California and several other courts are continuing to study ENE's 

effectiveness. The court should evaluate their results when they become available, but we do not 

recommend allocation of this court's resources to establishment of an ENE program at this time. 

XVI. REPRESENTATIVE OF PARTY WITH AUTHORITY TO BIND TO BE PREi)ENT 
DURING SETTLEMENT CONFERENCES. 

We must consider: 

a requirement that, upon notice by the court, representatives of the 
parties with authority to bind them in settlement discussions be 
present or available by telephone during any settlement conference. 
28 U.S.c. § 473(b)(5). 

We agree that, upon notice from the court, representatives of the parties with authority to 

bind should be available at least by telephone and in person, if warranted, during settlement 

conferences.74 Client availability can be valuable for a number of reasons. Most importantly, it 

can serve to focus clients on the realities of their case. In addition, time and momentum are not lost 

while the attorney checks back with the client. 

This is already the law in the Seventh Circuit. G. Heileman Brewing Co. v. Joseph Oat Corp., 

871 F.2d 648 (7th Cir. 1989). The court, ruling en bane, held that the parties, or their employees 

with authority to settle, can be compelled to attend a pretrial settlement conference, even though 

they cannot be required to settle or even to negotiate in good faith. 

73Brazil, supra note 62, at 340-44. 

74An exception may be appropriate for governmental bodies in particular cases. 
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A dissenting opinion in Heileman expressed concern that a party who refuses to settle after 

being called in to a settlement conference by the judge must surely worry about the fairness of the 

upcoming trial. That is a concern, but we think this is another situation in which we must expect 

that the judge will honor the obligation to be impartial. Moreover, we think the potential benefits 

of party availability generally outweigh the possible detriments, and the judge's order is subject to 

review under an abuse of discretion standard. We recommend that the Standing Order Establishing 

Pretrial Procedures be amended to conform to the above provision. 

XVII. OTHER APPROPRIATE MATTERS FOR CONSIDERATION. 

A. Magistrate Judges. The magistrate judges provide an important resource for the court. 

In the Judicial Improvements Act of 1990 (of which the CJRA is apart), Congress increased their 

responsibilities and their stature as a means of emphasizing their value in dealing with expanding 

litigation. Specially designated magistrate judges are now authorized to hear and determine any civil 

matters on the consent of the parties, with appeal directly to the Court of Appeals. 28 U.S.C. §636. 

All magistrate judges in this district are "specially designated." They are also authorized to perform 

many kinds of pretrial responsibilities in both civil and criminal cases upon referral from the district 

judge.75 

The role of the magistrate judges varies from court to court and within each court as well. 

In the Western Division of this court, which has one active district judge, the single magistrate judge 

is responsible for the bulk of civil pretrial matters, save for dispositive motions. This arrangement 

is working well for the small number of judicial officers in the Western Division and we make no 

recommendations for change. 

75The magistrate judges in this district may also try and enter judgment on misdemeanor offenses 
defined in 18 U.S.C. § 3401. 28 U.S.C. § 636(a)(3). 
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In the much larger Eastern Division, however, the magistrate judges can be better utilized 

than they are now. Some district judges refer matters to the magistrate judges frequently, Nhers 

rarely. Just three district judges accounted for more than fifty percent of all non-consensual referrals 

to magistrate judges in the last year. We considered whether the district and magistrate judges in 

the Eastern Division should be "paired" to encourage collegiality and more effective communications 

between them, but concl uded this was inadvisable given the uneven usage the district judges make 

of the magistrate judges. We do have the following recommendations. 

1. The Court Should Foster an Environment in Which Parties Will Consent to Proceeding Refore 

a Magistrate Judge. Because magistrate judges are not authorized to try felony cases, their time is 

not constrained by the requirements of the Speedy Trial Act. They should therefore be able to give 

civil litigants earlier and firmer trial dates than the district judges can. The quality of the magistrate 

judges is such in this district that they are well able to try a case on consent of the parties, but 

litigants and lawyers are only slowly becoming aware of this. The court has highlighted the 

availability of the magistrate judges by providing that the magistrate judge on each case be 

designated at the time the case is tiled. Local General Rule 2.41(A). Litigants' uncertainty as to 

which magistrate judge they would receive if they do consent is thus eliminated and they can make 

an informed decision.76 

The Chief Judge and the Executive Committee should also encourage the district judges to 

discuss the possibility of proceeding before the magistrate judge as a routine matter at the first 

pretrial conference or at any appropriate time. Both the statute and F.R.Civ.P. 73(b) make dear, 

however, that consent cannot be pressured. District judges must advise the parties that consent may 

71'YJne "short civil trial rule" may also have the effect of sending more trials on consent to the 
magistrate judges. Litigants do not know which district judge could pull their case from the short 
trial pool, but they do know who their designated magistrate judge is. They can avoid uncerlainty 
by consenting to proceed before the magistrate judge. 
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be withheld without "adverse substantive consequences.'>77 28 U.S.c. § 636(c)(2). Judge and 

litigants must also take care that consent is expressly given by all parties either orally or in writing, 

including those joined after the initial consents are given. laliwala v. United States, 945 F.2d 221 (7th 

Cir.1991). 

In addition to consensual referrals of civil trials, there is no reason in the statutory language 

why dispositive motions may not also be referred to the magistrate judge upon express consent of 

all the parties. While this practice does not appear to be widespread as yet, we understand that it 

has worked well in some other districts. Local General Rule 1.72 should be amended to specify this 

possibility and district judges should be encouraged to discuss this with the parties if a dispositive 

motion is filed. 

Referral of either the entire proceeding or of dispositive motions on consent may be 

especially beneficial to litigants if the district judge faces a lengthy trial or has a backlog of 

undecided motions and trials. Moreover, increased referrals to the magistrate judges will inevitably 

lead to greater acceptance of this practice among the bar and increase the esteem in which the 

magistrate judges are held, all to the enhancement of the court as a whole. 

2. Referrals to Magistrate Judges Should Emphasize Case Management, Contested Matters, and 

ADR Proceedings. We believe it is cost-effective for district judges making non-consensual civil 

referrals to capitalize on magistrate judges' ability to hear evidence and interact with litigants. Case 

management, including supervision of discovery, is particularly important. Without a felony trial 

calendar, the magistrate judges can help focus the parties on the issues, rationalize and resolve 

discovery disputes, and address other matters that can benefit from a commitment of judicial time 

77Until recently, only the Clerk's Office could notify the litigants of the magistrate judges' 
availability in order to avoid any hint of pressure from the district judges. But in 1990, the 
magistrate statute was amended to authorize district and magistrate judges to advise the parties of 
the magistrate'S availability at any time during the litigation. As with many other things, we must 
expect the judges will act in an appropriate fashion in this regard. 
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and effort. If the district judge has referred a case to a magistrate judge for pretrial supervision, we 

think it is efficient to include dispositive motions in that case within the scope of the referral. In 

such a situation, the magistrate judge becomes familiar with the case and thus has the background 

necessary to issue a prompt and complete report for the district judge's review. 

Although there are not many hearings of contested matters short of trial in this district, 

district judges should also consider referring such matters to the magistrate judge in appropriate 

cases, subject to the district judge's review. Motions for temporary restraining orders, however, 

should not be referred because by their nature they would expire before the ten day objection period 

and would thus be unreviewable if entered by a magistrate judge. 

Finally, magistrate judges provide a readily available alternative dispute resolution option 

that is cost-free to the litigants. They can serve as mediators, evaluators or special mash: rs in 

confidential proceedings the trial judge may lack the time for, or should not ideally hear. As we 

have recommended in discussing ADR options, the magistrate judges should receive training in these 

methods, particularly mediation, so that they can develop the necessary skills. 

3. District Judges Should Consider Cost and Delay in Deciding Whether to Refer Dispositive 

Motions to Magistrate Judges for Report and Recommendation. As we have mentioned, there are 

situations in which it may be cost-effective for the district judge to refer dispositive motions to the 

magistrate judge for report and recommendation: when the district judge has referred all pretrial 

matters in a case to the magistrate judge for supervision; and if a motion is so complex it is advi'iable 

to call upon the expertise of a magistrate judge (as opposed to the district judge's law clerk). But 

often such referrals have the undesirable effect of increasing both cost and delay for the litigants. 

The magistrate judge must prepare a report; the parties may then object (and they almost always 

object), which entails new briefs. The district judge must not only make a de novo determination 

of these matters, the statute also allows the judge to receive additional evidence not presented to 
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the magistrate judge. 28 U.S.C. § 636{b)(1 )(C). Some district judges will not receive evidence 

outside the record presented to the magistrate judge except for good cause shown and we think this 

should be standard practice. The end result is that the magistrate judge has been used as a highly 

paid law clerk and much attorney time and client money has been spent. 

This is especially problematic if a party has filed a summary judgment motion that is not 

meritorious for a particular reason. A district judge can deny the motion in a minute order, but the 

magistrate judge must produce proposed findings and recommendations on the entire motion, which 

the district judge must review. It also seems inefficient, as a general rule, for the district judges to 

refer matters such as fee petitions that require evaluation of credibility or performance if the 

magistrate judge did not observe the activity to be evaluated. 

4. The Number of Magistrate Judges Should Be Increased. The Judicial Conference has a 

recommended ratio of one magistrate judge to two district judges. On that basis, this district (which 

has a lower ratio than any other large metropolitan court) should have at least two additional 

magistrate judges. We recommend that the court request that the number of magistrate judges be 

increased to meet this standard so that the court and litigants can take advantage of these versatile 

judicial officers in reducing delay and expense. 

B. Standing Orders. The standing orders adopted by each district judge to govern his or 

her courtroom with respect to motions and other matters often differ from the local rules and vary 

among the judges as well. Uniform procedures would reduce the possibility for confusion and 

mishap, particularly for litigants who do not have broad experience with the judges of this court. 

If the judges consider it necessary to retain individual procedures, however, the local rules should 

be amended to state that variations among the judges are possible. Dissemination of standing orders 

to the bar is critically important. The judges should advise litigants with cases pending of all 

applicable standing orders at the first status hearing or pretrial conference, if not before. The 
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litigants should be advised of any revisions in the standing orders as well. In addition, the court 

should publish their standing orders to the bar at large. 

C. Prisoner Litigation. Between six and nine hundred cases are filed each year in this 

district by inmates of state, county and federal prisons, most of them petitioning for leave to fde in 

Jonna pauperis. The vast majority come from state prisons, alleging a variety of wrongs pursuant to 

42 V.S.c. § 1983 (inadequate conditions of confinement), or seeking a writ of habeas corpus under 

28 V.S.c. § 2254. The court attempts to handle this volume of litigation expeditiously but witt due 

respect for the petitioners' rights under the law. Prisoner cases are randomly assigned amon6 the 

judges, except that one judge will get all condition of confinement cases filed by the same prisoner. 

All habeas petitions filed by one prisoner are also assigned to one judge, although it cannot be the 

same judge who is assigned that prisoner's condition of confinement cases. Local General Rule 

2.21(D). 

In 1977, the court became part of a pilot project that provided a staff attorney to review 

prisoners' petitions. That one dedicated attorney, Dale Hayes, has been joined by two others, who 

advise the judges whether a petition should be dismissed as frivolous or malicious pursuant to 28 

V.S.C. § 1915( d) or, if it is a habeas petition, whether it is facially deticient. The staff attorneys 

serve an important function as gatekeepers. First, they help the judges maintain uniform minimum 

pleading standards. Second, they are able to identify and channel those prisoners who shower the 

courts with numerous petitions, often arising from a single incident and without regard to whe ther 

their prior petitions have been resolved. In both situations, the staff attorneys help keep track of 

the allegations and see that consistency is maintained. 

About half the cases are dismissed at the petition stage. For those cases in which the 

petition is granted, the staff attorneys generally serve as law clerks for the judges on defendants' 

subsequent motions to dismiss. State prison defendants are represented by the woefully understa tIed 
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office of the Illinois Attorney General, which often fails to file timely responses on behalf of 

defendants. Many times default judgments are entered against these defendants, only to be vacated 

when a motion or answer is tinally made. The staff attorneys are now working with lawyers from 

the Attorney General's office and the Cook County Department of Corrections, which oversees the 

Cook County jail, to develop a better system for keeping track of their cases, enabling them to file 

timely responses. We encourage the efforts the staff attorneys are making to increase cooperation 

and efficiency and to elevate the level of representation in these cases. 

Most judges appoint counsel for the prisoner if the judge has determined the case has merit 

and a motion for summary judgment has been filed. The district court has developed a support 

system for appointed attorneys, commissioning the Federal Court Litigation Project Handbook,18 

a practical manual updated annually, that addresses matters ranging from such basic items as how 

to locate one's client in prison to a review of the substantive law in the area. Project personnel are 

also available at an hourly rate, paid for by the district court, to assist the lawyer in representing the 

prisoner, if necessary. We commend the court for its work in this area. 

Prisoner cases are much less likely to settle than other cases but settlement may be possible 

in certain instances. We think the staff attorneys, with their experience and knowledge in the subject 

area, can hold telephone conferences with the parties, if the judge has determined the case 

potentially has merit, to encourage settlement. 

There is a signiticant number of prisoners who file petitions repeatedly. They pose a 

particular problem for the court because the prisoner has often acquired the expertise necessary to 

allege facts sufficient to survive dismissal, even though these allegations probably could not be 

proven at trial. If the petition does survive dismissal, the defendants must respond, with consequent 

78The Legal Assistance Foundation of Chicago, The Federal COUl1 Plison Litigation Project Revised 
Handbook (6th ed., July 1992). 
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delays and expenditures of court time and resources. There is no simple solution to this state of 

affairs. All cases must be treated with respect due under law. 

D. Other Pro Se Litigation. The techniques that have worked with some success for 

prisoner litigation can also be applied to other kinds of cases that are often brought pro se, 

particularly employment discrimination cases under Title VII of the Civil Rights Act of 1964. We 

understand that the court has explored preparation of a handbook for attorneys appointed in Title 

VII cases, similar to the Federal Court Prison Litigation Project's Handbook. Since many Title VII 

plaintiffs do not meet the indigency standards of the Legal Assistance Foundation, which prepared 

the prisoners' Handbook, we urge the court to solicit the bar associations and other appropriate 

groups to undertake this project. 

New complaint forms are necessary for Title VII pro se plaintiffs; the current forms have 

been in use for several decades without change. The court is seeking assistance in devising new 

forms from attorneys experienced in Title VII litigation, which should prove helpful. 

It has been suggested that appointed counsel in Title VII cases be specialists in the area, but 

most judges we interviewed did not think this was wise and we agree. That would burden a small 

sector of the bar with a pro bono obligation that should be borne by all. We do think that uniformity 

of approach to pro se Title VII complaints would be helpful, as it is with prisoner litigation. A staff 

law clerk should be assigned to review these cases as they are tiled to ascertain preliminarily whether 

they meet all jurisdictional requirements and can survive a motion to dismiss. 

E. Special Types of Civil Litigation. Certain kinds of recurring civil litigation do not 

require sophisticated handling or involve difficult questions of law but do take some time and effort 

to resolve. Mortgage foreclosures, which are tiled in the federal court on the basis of diversity of 

citizenship, could be tiled in the state courts, but attorneys for mortgagees have found that the fees 

and expenses in the district court are lower than payment to the sheriff in the circuit courts. We 
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recommend that the court remove the current economic advantage that bringing these suits in 

federal court confers. In the alternative, the court could put these cases on a general calendar and 

assign them to a single district judge on a rotating basis who would hear them once a week. 

Actions to collect employer contributions to health and welfare plans may be filed in federal 

court with no minimum jurisdictional amount and plaintiffs are accorded nationwide service of 

process. 29 U .S.c. § 1132. Because many plan trustees are located in this district, many such 

actions are filed in this court, often against small employers in distant states for relatively small 

amounts of money. These cases often result in default judgments because the defendants do not 

find it financially feasible to appear. These cases should be put on a special calendar and assigned 

to a magistrate judge to be handled on papers alone, absent unusual circumstances. 

F. Contingency Fees, Court Awarded Fees, and Fee Petitions. The CJRA's attack on cost 

in litigation is largely based on reducing the number of hours lawyers will spend on a case. The Act 

assumes this will reduce attorneys' fees, at least for lawyers who bill by the hour. The Act does not 

address contingent fee arrangements, but all advisory groups have been asked to address this issue 

and to consider setting a ceiling on contingent fees in personal injury actions.79 

We have considered the issue but decline to impose limits. There are many different types 

of contingent fee arrangements available, including straight percentage, graduated percentage, and 

hybrids that include an hourly rate with a percentage dependent on recovery. We do not think the 

court should regulate contingency contracts. The market is a more appropriate forum and a plaintiff 

has plentiful opportunities to comparison shop if the arrangement that one lawyer suggests seems 

high. 

79Memorandum from Judge Robert Parker, Chairman of the Judicial Conference Committee on 
Court Administration and Case Management, to Advisory Group Chairmen et af., October 22, 1992. 
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The court awards attorneys' fees in "fee-shifting" cases (in which the losing defendant is 

required by statute to pay the plaintiffs attorneys' fees) and in common fund or class action cases 

(in which the plaintiffs' lawyers are paid from the settlement or judgment amount). Fee petitions 

take the lawyers time to prepare and the judges time to review. Where possible, the court should 

seek ways to streamline this process. 

In common fund cases, for example, it may be appropriate for the judge to award a 

percentage of the recovery to the lawyers if the case settles early on. This gives the plaintiffs' 

lawyers an incentive to move the case quickly, while reducing the time lawyers and judges must 

spend preparing or reviewing a detailed fee petition. At least one advisory group has recommtnded 

this approach.80 The Seventh Circuit has suggested in passing that attorneys' fees can be based 

on what the market would pay for "the ensemble of services rendered" in a particular kind of case; 

for instance, a graduated percentage fee may be used in certain commercial litigation: one-third for 

the first million dollars recovered, one-fourth for the second million, etc. In re Continental Securities 

Litigation, 962 F.2d 566, 572 (7th Cir. 1992). 

Percentages are not possible in most fee-shifting cases, however. The courts must me the 

lodestar method: the reasonable number of hours billed times a reasonable hourly rate. City of 

Burlington v. Dague, _ U.S. _, 112 S. Ct. 2638 (1992). A fee petition based on the lodestar thus 

must be fairly detailed. The court should develop uniform standards for lawyers to follow in 

preparing fee petitions. Local General Rule 46 should be amended to include these standards. This 

should give lawyers and judges a framework within which to view the attorneys' services, streamline 

both preparation and review, and increase consistency and predictability in fee awards. 

8ORepOrl of the Advisory Group for the District Court of the Eastern District of New York at 108 
(1991). 
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Judicial scrutiny of a fee petition can absorb a tremendous amount of time and result in 

delays not only for the attorneys awaiting their fee but also for other litigants whose matters await 

the judge's attention. The Seventh Circuit has approved a sampling method, whereby the judge 

examines the petition for the hours claimed with respect to particular tasks. The judge's conclusion 

regarding the reasonableness of those hours may then be applied to the entire petition. If, for 

example, the judge concludes that ninety percent of the hours claimed with respect to the particular 

tasks is reasonable, that ninety percent tigure may be projected to the total number of hours 

asserted. Evans v. City of Evanston, 941 F.2d 473 (7th Cir. 1991). This would reduce the time a 

judge spends examining an entire petition. while encouraging attorneys to be circumspect in their 

requests. 
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PART FOUR: THE PROPOSED PLAN. 

The CJRA requires each advisory group to recommend that the district court either develop 

its own delay and expense reduction plan or choose a model plan developed by the Judicial 

Conference. 28 U.S.C. § 472(b)(2). We have reviewed the model plan. It is not an integrated set 

of rules, but rather presents a selection of two or three methods that varying courts have adopted 

in response to each of the provisions of the Act. Other courts can pick and choose from this 

selection according to their needs, but each court must still adopt its own plan for reducing delay 

and expense in its district. Based upon the circumstances of litigation in this district and consistent 

with the recommendations in our Report, we propose that the court adopt the following plan. 

PERSONNEL. 

1. The number of district judgeships should be increased from twenty-two to at least twenty
five. 

2. The number of magistrate judgeships should be increased so that the ratio of district to 
magistrate judges is two to one. There are currently twenty-two authorized district 
judgeships and nine magistrate judgeships. Thus the number of magistrate judgeships shl)uld 
be increased to eleven immediately and further increased as the number of district judges 
increases. 

RESOURCES. 

3. A new facility should be built or leased for the Western Division. New facilities must also 
be planned for the Eastern Division, especially if new district and magistrate judges are 
added. 

CASE MANAGEMENT. 

Judicial Participation. 

4. The court's current system of exempting specific classes of cases from the pretrial 
requirements of F.RCiv.P. 16, of having specialized procedures for prisoner litigation, and 
of treating other cases individually, constitutes differentiated case management within the 
meaning of the CJRA. 

5. For those cases that are not exempt from Rule 16 pretrial requirements, judges should strive 

90 

..' 



to become involved early in the case and assist the parties in shaping the litigation through 
status hearings or pretrial conferences. All participants, judge and counsel, should prepare 
for these conferences. Judges and litigants should take cost into account in this process. 
While some conferences should be conducted face-to-face, telephone conferences should be 
used when possible, with the expense of the call to be borne by the parties. 

Discovery. 

6. If Congress accepts the Proposed Amendments to the Federal Rules of Civil Procedure, the 
court should adopt a local rule: 

o exempting all cases from a requirement of automatic pre-discovery disclosure set 
forth in Proposed F.R.Civ.P.26(a); 

o providing that litigants will be required to submit a joint wlitten discovery plan only 
if ordered to do so by the judge in a particular case. 

7. The court's Standing Order Establishing Pretrial Procedures should be amended as follows: 

o to provide that discovery proceed in phases in all cases for which discovery is 
appropriate. The tirst phase should address information necessary to evaluate the 
case, lay the foundation for a motion to dismiss or transfer, and explore settlement. 
The next phase or phases should concentrate on other motions and preparation for 
trial. 

o to provide that the litigants should confer on a joint discovery plan, but if they 
cannot agree, each side should submit its own proposed discovery schedule at the 
pretrial conference or status hearing with the judge. Lawyers should cooperate in 
agreeing to a phased discovery schedule, to the extent possible. 

8. Judges and litigants should take cost into account in planning discovery and in ruling on 
discovery motions. If a party seeks discovery that appears to be out of proportion to the 
issues or amounts in controversy, the judge should consider ordering that party to pay the 
costs of the requested discovery. 

9. The court should adopt a local rule that sets forth specific guidelines governing conduct at 
depositions, including: procedures for establishing where depositions are to be taken, who 
may attend, how to handle documents, what objections are allowed, and the propriety of 
instructions not to answer. Violations should be subject to sanctions. The bar associations 
should be asked to draft proposed guidelines for the court's consideration. 

10. All judges should make themselves reasonably available during depositions to resolve 
disputes or, at the least, inform the parties of their policy on availability at the first pretrial 
conference or status hearing. 

Motions 

11. The court should establish uniform procedures governing motion calls and required notice 
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of motions or, at the least, amend the local rules to state that the judges have varying 
requirements for motions. 

12. A judge presented with a motion should give the parties a time frame within which the judge 
expects to rule. 

13. The Clerk should develop a form request by which the parties can anonymously obtain 
information on the status of an undecided motion or bench trial. 

14. Judges should issue oral rulings on motions or bench trials when possible. 

Complex Cases 

15. Judges and litigants in complex cases (those with multiple parties or claims or unu'iually 
difficult legal or factual issues) should use the Manual on Complex Litigation 2d as a guide. 

16. Special masters should be considered in complicated cases involving technical area5- with 
which the district and magistrate judges are not familiar or in cases involving continuing and 
contentious discovery disputes. 

The Final Pretrial Order. 

17. The court should revise its standard pretrial final order form as follows: 

o delete sections (a) and (b), which call for the parties to meet face to face and agree 
on a list of uncontested facts and contested issues of fact and law. 

o require that the parties automatically disclose the qualifications of any experts to be 
called at trial before the final pretrial conference. An expert should not be req Jired 
to prepare a written report, unless so ordered by the judge in a particular case. 
Judges should enforce the current provision in the standard pretrial order that allows 
one expert witness per side per issue unless otherwise warranted. 

o revise paragraph 6 to require that each party be represented at each pretrial 
conference by an attorney with authority to bind the party with respect to all motters 
previously identified by the court for discussion at the conference, and all reasonably 
related matters. An exception may be appropriate for governmental bodks in 
particular cases. 

o revise paragraph 6 to state that the judge may require a party representative with 
authority to bind be present at a settlement conference, in person or by teleptlone. 
Again, an exception may be appropriate for governmental bodies in particular cases. 

18. All judges should use the revised standard final pretrial order in cases for which a final 
pretrial order is appropriate. 
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Trial Date. 

19. Judges should set an early, but realistic, trial date, recognizing that "hurry up and wait" can 
be wasteful of time and money for the litigants. 

20. Judges should make use of the "short civil trial rule," Local General Rule 2.30(J), to 
expedite cases that are ready for trial. 

ALTERNATIVE DISPUTE RESOLUTION. 

21. The court should establish a procedure by which the parties can request that a district or 
magistrate judge other than the trial judge preside over mediation or confidential settlement 
talks with them. 

22. Early in a case, judges may offer to preside over settlement talks. In a bench trial, 
particularly as the case nears the point at which it is ready for trial, the preferred method 
is to send the case to another district or magistrate judge for settlement discussions, unless 
the parties request the participation of the trial judge. 

23. After trial, judges should not become involved in settlement talks unless the parties request 
it. 

24. District and magistrate judges should obtain training in settlement techniques, mediation and 
other forms of ADR. 

25. Judges and litigants should consider summary jury trials in complex cases that are expected 
to result in an extremely long trial and for which more traditional settlement techniques have 
proved futile. Minitrials should be considered in commercial cases with large amounts in 
controversy. 

26. The court should ask the bar associations to prepare a pamphlet listing the various ADR 
methods available, and a general description of private dispute resolution options. 

MAGISTRATE JUDGES. 

27. Local General Rule 1.72(B) should be amended to provide that magistrate judges can decide 
and enter judgment on dispositive motions, upon consent of the parties. District judges 
should routinely advise parties that they may consent to have their entire proceeding or a 
dispositive motion determined by the magistrate judge, but the district judges may not 
pressure the parties to consent. 

28. District judges should generally not refer dispositive motions to the magistrate judges for 
report and recommendation, subject to de novo review, unless all pretrial matters in the case 
have also been referred to the magistrate judge. 

STANDING ORDERS 

29. The practices in the judges' courtrooms that are governed by standing orders should conform 
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to the local rules or, in the alternative, the local rules should be amended to state that the 
judges vary in their requirements. Standing orders should be published to the bar. The 
judges should also advise litigants who appear before them of all applicable standing ()rders, 
and any revisions as they are issued. 

PRISONER AND OTHER PRO SE LITIGATION. 

30. The court should authorize the staff attorneys responsible for prisoner litigation to hold 
settlement conferences, via telephone, in appropriate prisoner cases. 

31. The court should ask bar associations or other interested groups to prepare a Title VII 
Handbook, which should include information of both a practical and a legal nature for use 
by attorneys appointed to represent pro se Title VII plaintiffs. 

32. The complaint forms for pro se Title VII plaintiffs should be revised and a staff law clerk 
assigned to review pro se Title VII complaints. 

SPECIAL TYPES OF CIVIL LITIGATION. 

33. The court should remove the economic advantage to bringing mortgage foreclosures in 
federal court or place them on a special calendar, assigned to a rotating district judge. 

34. The court should assign actions to collect employer contributions to employee benefit plans 
to a special calendar. 

COURT AWARDED FEES AND FEE PETITIONS. 

35. The court should adopt uniform standards for lawyers to follow in preparing fee petitions 
and amend Local General Rule 46 to include these standards. 

36. The judges should explore ways to reduce the amount of time needed to review fee petitions, 
including: (a) an ""audit" of the petition; and (b) the use of percentage fees in appropriate 
cases. 

37. 

38. 

THE ROLE OF THE CHIEF JUDGE AND THE EXECUTIVE COMMITTEE. 

While their duties and responsibilities are not set forth in detail in the applicable statutory 
provision or rules, it is clear that the Chief Judge and the Executive CommitKe are 
responsible for the overall administration of the court. The court is viewed Dy the 
community as an institution as well as a collection of individuals. Those who serve in 
positions of leadership on the court have an obligation to preserve and enhance its 
institutional reputation and should not hesitate to exercise their administrative authority 
when circumstances require that they do so. 

ASSESSMENT OF IMPACT UPON THE FEDERAL COURTS. 

Congress should establish an Oftice of Judicial Impact Assessment to evaluate the impact 
of proposed legislation, both civil and criminal, on the federal courts. 
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CHARTS 

CHART 1: Median Disposition Time -- Ten Largest District Courts 

CHART 2: Disposition Times -- N. D. Illinois and National Average 

CHART 3: Weighted Civil Cases Per Judgeship -- Ten Largest District Courts 

CHART 4: Median Disposition Times -- N. D. Illinois and National Average 

CHART 5: Median Disposition Times for Criminal Defendants 

95 



(I) 8.0 
.c ... 
= = 
~ 
S 6 . ... 
~ 
Q 

e = z 

Chart 1 
Median Disposition Times 

Civil Cases Closed - Year Ending 30 June 1992 

11.0 

D.C. 
E.D.MI. S.D.FL. N.J. E.D.NY. S.D.TX. 

Ten Largest District Courts 

96 



Chart 2 
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Chart 3 
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MEMBERS: 

APPENDIX I 

CIVIL JUSTICE REFORM ACT 
ADVISORY GROUP 

Frank J. McGarr, Chairman. Of counsel, Pope & John, Ltd. Chief Judge of the United States 
District Court for the Northern District of Illinois from 1981 to 1986 and a member of the court 
from 1970 to 1988. Mr. McGarr served as First Assistant Attorney General, State of Illinois. He 
was also First Assistant United States Attorney, 1955-1958, and Chief of the Criminal Division. He 
was in private practice as a partner in Moses, McGarr, Gibbons, Abramson & Fox. 

Gordon B. Nash, Jr., Vice-Chairman. Partner and chair of the Litigation Department at Gardner, 
Carton & Douglas. Mr. Nash is also former president of the Chicago Bar Association, Chief of the 
Special Prosecution Division of the United State's Attorney's Office and a Fellow of the American 
College of Trial Lawyers. 

Clayton J. Adams. Industry affairs manager and counsel in Illinois for Aetna Life & Casualty. He 
directs the company's public affairs, lobbying and regulatory efforts. He has been Director of the 
AdviSOry Council to the Department of Human Resources for the State of Connecticut, Director 
of the Insurance Federation of Pennsylvania, and Chairperson of the Legal Committee of the New 
York Medical Malpractice Joint Underwriting Association. 

Dean Robert w. Bennett. Dean of the School of Law, Northwestern University since 1985 and a 
member of the faculty since 1969. Dean Bennett is a scholar in the field of constitutional law and 
is the author of numerous articles and two books. He was a co-founder of the Chicago Council of 
Lawyers and has served as its president. He has a bachelor's degree in history and science, summa 
cum laude, and a law degree, cum laude, from Harvard University. 

Paul P. Biebel, Jr •. Litigation partner at Winston & Strawn and Executive Attorney for the firm's 
Litigation Department. Mr. Biebel was First Assistant Attorney General, State of Illinois, 1981-1985, 
and Assistant State's Attorney for the Cook County State's Attorney's Office, including six years as 
Chief of the Civil Division. He is on the Advisory Board for the Illinois Supreme Court Planning 
Conference entitled "The Future and the Courts of Illinois." 

Frederick H. Branding. Partner with Johnson & Bell, Ltd. Mr. Branding was an Assistant United 
States Attorney and Chief of the Civil Division. He also served with the United Nations 
International Narcotics Control Board in Austria. He is a registered pharmacist and has twice 
received the Food and Drug Administration Commissioner's Special Citation. He is Vice Chair of 
the American Bar Association Food and Drug Law Committee and has been appointed Special 
Assistant Attorney General for the State of Illinois. 

James P. Chapman. Mr. Chapman specializes exclusively in civil trial work, primarily in the federal 
courts. He is a Fellow of the American College of Trial Lawyers and the International Academy 
of Trial Lawyers. He also does extensive public interest work, primarily dealing with prisoner 
litigation. He is a graduate of Harvard Law School. 

101 



Ruben Castillo. Litigation partner with Kirkland & Ellis. Mr. Castillo previously served as the 
Chicago Regional Counsel of the Mexican American Legal Defense and Educational Fund and as 
an Assistant United States Attorney in the Northern District of Illinois. 

Susan Getzendanner. Trial lawyer, Skadden, Arps, Slate, Meagher & Flom. Ms. Getzendanner was 
a United States District Court judge in the Northern District of Illinois from 1980 to 1987 

Roy E. Hofer. Partner in Willian Brinks Olds Hofer Gilson & Lione in Chicago. Mr. Hofer 
specializes in patent and trade secret litigation. He is president-elect of the Federal Circuit Bar 
Association, President of the Center for Conflict Resolution in Chicago, and chair of the alternative 
dispute resolution committee of the American Intellectual Property Law Association. He was 
president of the Chicago Bar Association, 1988-1989. 

Suzanne English Jones. President of The John Howard Association, a prison reform organization. 
Ms. Jones has also done considerable volunteer work in the criminal justice field, including the Cook 
County Court Watchers, of which she has been president. She serves on the Illinois Special 
Commission on the Administration of Justice, the Citizens Committee on the Juvenile Court and 
the Board of the Chicago Crime Commission. She is a consultant with The Calkins Group, a legal 
recruiting firm in Chicago. 

Matthew R. Kipp. Associate, Skadden, Arps, Slate, Meagher & Flom. Law Clerk to Judge Bruce 
M. Selya (U.S. Court of Appeals for the First Circuit) and Judge Barbara B. Crabb (w.n. Wis.). 
B.A, Yale University; J.D., Columbia University School of Law. 

James D. Montgomery. James D. Montgomery & Associates, Ltd. Mr. Montgomery was named a 
Fellow of the International Academy of Trial Lawyers in 1983. He has served as Coqx,ration 
Counsel for the City of Chicago and for the City of Harvey, Illinois. He was an Assistant United 
States Attorney and has served on the Illinois Parole and Pardon Board. 

Thomas H. Morsch. Partner at Sidley & Austin in Chicago. Mr. Morsch is a Fellow of the 
American College of Trial Lawyers and an officer and director of the Chicago Lawyers Committee 
for Civil Rights Under Law, the Public Interest Law Initiative, and the Chicago Bar Foundation. 
He received his undergraduate degree from the University of Notre Dame in 1953 and ~.is law 
degree from Northwestern University School of Law. 

Nancy K. Needles. Executive Assistant United States Attorney, Northern District of Illinois, since 
1991 and formerly Chief of the Civil Division. Instructor at the Attorney General's Ad"ocacy 
Institute; senior evaluator and instructor in the Justice Department's peer review program. She has 
served with the Illinois Attorney Registration and Disciplinary Commission since 1983. B.S., with 
honors, Iowa State University; J.D., with honors, John Marshall Law SchooL 

Frank A. Perrecone. The Law Firm of Lawrence J. Ferolie & Associates, Ltd., Rockford, Illinois. 
Mr. Perrecone has been a member of the Board of Managers of the Illinois Trial L,\wyers 
Association, and received the 1989 Illinois State Bar Association Board of Governors' Award. 
Member of the .Winnebago County Circuit Court Mandatory Arbitration Proceedings Panel of 
Arbitrators. B.A, Northern Illinois University; 1. D. with honors, Drake University Law School. 

102 



Harvey M. Silets. Senior partner, Katten, Muchin & Zavis. Mr. Silets is a Fellow of the American 
College of Trial Lawyers, a Fellow of the International Academy of Trial Lawyers, whose 
membership is limited to 500 worldwide, a Fellow of the American College of Tax Counsel, and a 
Fellow of the American Board of Criminal Lawyers. He is the only lawyer in the United States to 
be elected to all four of these colleges and boards concurrently. 

Geraldine C. Simmons. Private practitioner in Salone, Simmons, Murray & Associates. Past 
President of the Cook County Bar Association. 

EX-OFFICIO MEMBERS OF THE COMMITTEE: 

Honorable I1ana Diamond Rovner. Judge Rovner was appointed to the Seventh Circuit Court of 
Appeals in August 1992. She was a judge of the U. S. District Court for the Northern District of 
Illinois from 1984 to 1992. She served as Deputy Governor and legal counsel to Governor James 
R. Thompson, and as an Assistant United States Attorney and Chief of the Public Protection Unit. 

Honorable Marvin E. Aspen. Judge Aspen was appointed U. S. District Judge, Northern District 
of Illinois, in 1979. He serves on the Judicial Conference Committee on the Administration of the 
Bankruptcy System and the Federal Judicial Center District Judges' Education Committee. He is 
past Chairperson of the Conference of Federal Trial Judges and Chairperson of the Judicial Liaison 
Committee of the American Bar Association's Section on Litigation. Judge, Circuit Court of Cook 
County, 1971-1979. He has written or co-written five books and more than two dozen articles. 

Honorable Brian Barnett Duff. Judge, U.S. District Court for the Northern District of Illinois. 
Appointed 1985. Served in the Circuit Court of Cook County, II., 1976-1985. Felony Trials 1976-
1979; Law Jury 1979-1981; Motions Judge Cook County Law Division 1982-1984; Chancery Court 
1985. Judge Duff has reduced backlogs in every court assignment that he has been given. Court 
of Appeals for the Federal Circuit, January 1990, by designation. Illinois General Assembly 1971-
1976; Chairman of the House Judiciary Committee in the 78th General Assembly. 

Honorable Elaine E. Bucklo. Judge Bucklo has been a United States Magistrate Judge since 1985. 
She was in private practice from 1973 to 1985. She was law clerk to Judge Robert A. Sprecher of 
the United States Court of Appeals for the Seventh Circuit and received a J.D. from Northwestern 
University School of Law. 

H. Stuart Cunningham, Court Administrator. Clerk of the Court since 1970. Mr. Cunningham has 
been affiliated with the United States District Court for the Northern District of llIinois since 1959. 
He has a B.A. in European History and an M.B.A. with a concentration in Economics from the 
University of Chicago. 

REPORTER: 

Anne Megan Davis. Ms. Davis was a partner with Friedman & Koven; law clerk to Judge Thomas 
R. McMillen, (N. D. IlL); and staff attorney to the Review Panel on New Drug Regulation, U. S. 
Deparment of Health, Education & Welfare. J.D. with honors and M.Ed. from the University of 
Texas at Austin; B.A., St. Mary's College, Notre Dame, Indiana. 
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APPENDIX II 

THE CIVIL JUSTICE REFORM ACT OF 1990 

TITLE I-CIVIL JUSTICE EXPENSE AND 
DELA Y REDUCTION PLANS 

SEC. 101. SHORT TITLE. 

This title may be cited as the "Civil Justice Reform Act of 1990". 

SEC. 102. FINDINGS. 

The Congress makes the following findings: 
(1) The problems of cost and delay in civil litigation in any 

United States district court must be addressed in the context of 
the full range of demands made on the district court's resources 
by both civil and criminal matters. 

(2) The courts, the litigants, the litigants' attorneys, and the 
Congress and the executive branch, share responsibility for cost 
and delay in civil litigation and its impact on access to the 
courts, adjudication of cues on the merits, and the ability of the 
civil justice system to provide proper and timely judicial relief 
for aggrieved parties. 

(3) The solutions to problems of cost and delay must include 
significant contributions by the courts, the litigants, the liti
gants' attorneys, and by the Congress and the executive branch. 

(4) In identifying, .developing, and implementing solutions to 
problems of cost and delay in civil litigation, it is necessary to 
achieve a method of consultation so that individual judicial 
officers, litigants, and litigants' attorneys who have developed 
techniques for litigation management and cost and delay reduc
tion can effectively and promptly communicate those tech
niques to all participants in the civil justice system. 

(5) Evidence suggests that an effective litigation management 
and cost and delay reduction program should incorporate sev· 
eral interrelated principles, including-

(A) the differential treatment of cases that provides for 
individualized and specific management according to their 
needs, complexity, duration, and probable litigation careers; 

(BJ early involvement of a judicial officer in planning the 
progress of a case, controlling the discovery process, and 
scheduling hearings, trials, and other litigation events; 

(C) regular communication between a judicial officer and 
attorneys during the pretrial process; and 
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Reportl. 

(D) utilization of alternative dispute resolution programa 
in appropriate cases. 

(6) Becauae the increasing volume and complexity of civil and 
criminal cases impoeee increuingly heavy workload burdens on 
judicial officers. cleru of court. and other court personnel. it is 
neceeeary to create an effective administrative structure to 
ensure ongoing consultation and communication regarding 
effective litigation management and cost and delay reduction 
principles and techniques. 

SEC. loa. AMENDMENTS TO TITLE 28, UNITED STATES CODE. 

(a) CIVIL JumCE ExPENSE AND DELAY REDUCTION PLANs.-Title 
28, United States Code, is amended by inserting after chapter 21 the 
following new chapter: 

"Sec. 

"CHAPTER 23-CIVIL JUSTICE EXPENSE AND DELAY 
REDUCTION PLANS 

"471. Requirement for a district court civil justice expense and delay reduction 
plan. 

"472. Development and implementation of a civil justice expeDM! and delay reduc-
tion plan. 

"473. Content of civil jUitice expenae and delay reduction plana. 
"474. Review of diltrict court action. 
".75. Periodic: diItrict c:owt ".II.a.-nt. 
".'76. Enbecement of judicial informatiao dillemination. 
".'71. Model ciYil JWItict apeue and delq reduction plan. 
".78. AdYiIory groupe. 
"4'79. lnformation on Iitiption man.q'ement and COlt and delay nteiuctian . 
.. 480. Traininc procnu:DII. 
"481. Automated cue information. 
"482. Definitiona. 

"' 471. Requirement for a district court civil jUltice expenae and 
delay reduction plan 

"There shall be implemented by each United States district court, 
in accordance with this title, a civil justice expense and delay 
reduction plan. The plan may be a plan developed by such district 
court or a model plan developed by the Judicial Conference of the 
United States. The purposes of each plan are to facilitate deliberate 
adjudication of civil cases on the merits, monitor discovery. improve 
litigation management, and ensure just. speedy, and inexpensive 
resolutions of civil disputes. 

u§ 472. Development and implementation of a civil justice expense 
and delay reduction plan 

H(a) The civil justice expense and delay reduction plan imple
mented by a district court shall be developed or selected. as the case 
may be, after consideration of the recommendations of an advisory 
group appointed in accordance with section 478 of this title. 

"(b) The advisory group of a United States district court shall 
submit to the court a report, which shall be made available to the 
public and which shall include-

"(1) an assessment of the matters referred to in 8ubeection 
(cX1); 

"(2) the basis for its recommendation that the district court 
develop a plan or select a model plan; 

"(3) recommended measures. rules and programs; and 
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"(4) an explanation of the manner in which the recommended 
plan complies with section 473 of this title. 

"(c)(!) In developing its recommendations. the advisory group of a 
diltrict court .hall promptly complete a thorough 8811e18ment of the 
state of the court's civil and criminal dockets. In perfonning the 
8Mel8ment for a district court, the advi80ry group shall-

Il(A) determine the condition of the civil and criminal dockets; 
U(B) identify trends in cue filings and in the demands being 

placed on the court's resources; 
"(C) identify the principal causes of cost and delay in civil 

litigation, giving consideration to such potential causes as court 
procedures and the ways in which litigants and their attorneys 
approach and conduct litigation; and 

"(1) examine the extent to which costs and delays could be 
reduced by a better assessment of the impact of new legislation 
on the courts. 

14(2) In developing its recommendations, the advisory group of a 
district court shall take into account the particular needs and 
circumstances of the district court, litigants in such court, and the 
litigants' attorneys. 

"(3) The advisory group of a district court shall ensure that its 
recommended actions include significant contributions to be made 
by the court. the litigants, and the litigants' attorneys toward 
reducing COlt and delay and thereby facilitating acce18 to the courts. 

"(d) The chief judge of the district court shall transmit a copy of 
the plan implemented in accordance with sublection (a) and the 
report prepared in accordance with subsection (b) of this Jection to

u(l) the Director of the Administrative Office of the United 
States Courts; 

<4(2) the judicial cOUDcil of the circuit in which the district 
court is located; and 

"(3) the chief judge of each of the 'other United States district 
courts located in such circuit. 

u§ 473. Content of civil justice expense and delay reduction plans 
U(a) In formulating the provisions of its civil justice expense and 

delay reduction plan, each United States district court, in consulta
tion with an advisory group appointed under section 478 of this title, 
shall consider and may include the following principles and guide
lines of litigation management and cost and delay reduction: 

u(l) systematic, differential treatment of civil cases that tai
lors the level of individualized and case specific management to 
such criteria as case complexity, the amount of time reasonably 
needed to prepare the case for trial, and the judicial and other 
resources required and available for the preparation and dis
position of the case; 

"(2) early and ongoing control of the pretrial process through 
involvement of a judicial officer in-

"(A) assessing and planning the progress of a case; 
H(B) setting early, firm trial dates, such that the trial is 

echeduled to occur within eighteen months after the filing 
of the complaint, unless a judicial officer certifies that

H(i) the demands of the case and its complexity make 
such a trial date incompatible with serving the ends of 
justice; or 
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"(iii the trial cannot reasonably be held within such 
time because of the complexity of the case or the 
number or complexity of pending criminal cases; 

"(C) controlling the extent of discovery and the time for 
completion of discovery, and ensuring compliance with 
appropriate requested discovery in a timely fashion; and 

"(D) letting, at the earliest practicable time, deadlines for 
filing motions and a time framework for their disposition; 

"(3) for all cases that the court or an individual judicial officer 
determines are complex and any other appropriate cases, care
ful and deliberate monitoring through a discovery-case manage
ment conference or a series of such conferences at which the 
presiding judicial officer-

"(A) explores the parties' receptivity to, and the propriety 
of, settlement or proceeding with the litigation; 

"(B) identifies or formulates the principal issues in 
contention and, in appropriate cases, provides for the 
staged resolution or bifurcation of issues for trial consistent 
with Rule 42(b) of the Federal Rules of Civil Procedure; 

U(C) prepares a discovery schedule and plan consistent 
with any presumptive time limits that a district court may 
set for the completion of discovery and with any procedures 
a district court may develop to-

"(i) identify and limit the volume of discovery avail
able to avoid unnecessary or unduly burdensome or 
expensive discovery; and 

"(ii) phase discovery into two or more stages; and 
"(1) lets, at the earliest practicable time, deadlines for 

filing motions and a time framework for their disposition; 
"(4) encouragement of cost-effective discovery through vol

untary exchange of information among litigants and their attor
ne~ and through the use of cooperative discovery devices; 

'(5) conservation of judicial resources by prohibiting the 
consideration of discovery motions unless accompanied by a 
certification that the moving party has made a reasonable and 
good faith effort to reach agreement with opposing counsel on 
the matters set forth in the motion; and 

"(6) authorization to refer appropriate cases to alternative 
dispute resolution programs that-

U(A) have been designated for use in a district court; or 
"(8) the court may make available, including mediation, 

mini trial, and summary jury trial. 
"(b) In formulating the provisions of its civil justice expense and 

delay reduction plan, each United States district court, in consulta
tion with an advisory group appointed under section 478 of this title, 
shall consider and may include the following litigation management 
and cost and delay reduction techniques: 

"(1) a requirement that counsel for each party to a case jointly 
present a discovery-case management plan for the case at the 
initial pretrial conference, or explain the reasons for their 
fail ure to do so; 

"(2) a requirement that each party be represented at each 
pretrial conference by an attorney who has the authority to 
bind that party regarding all matters previously identified by 
the court for discussion at the conference and all reasonably 
related matters; 
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"(3) a requirement that all requests for extensions of de~
lines for completion of discovery or for poetponement of the tnal 
be signed by the attorney and the party mak.ing the requeat; 

11(4) a neutral evaluation program for the preeentation of the 
heal and factual balia of a cue to a neutral court repnwenta
tive .elected by the court at a nonbinding conference conducted. 
early in the litigation; 

U(5) a requirement that, upon notice by the court, representa
tives of the parties with authority to bind them in eettlement 
discuasions be present or available by telephone during any 
settlement conference; and 

11(6) such other features as the district court considers appro
priate after considering the recommendations of the advisory 
group referred to in section 472(a) of this title. 

U(c) Nothing in a civil justice expense and delay reduction plan 
relating to the settlement authority provisions of this section shall 
alter or conflict with the authority of the Attorney General to 
conduct litigation on behalf of the United States, or any delegation 
of the Attorney General. 

"1474. Review of district court action 
"(aXl) The chief judges of each district court in a circuit and the 

chief judge of the court of appeals for such circuit shall, as a 
committee-

II(A) review each plan and report submitted pursuant to 
section 472(d) of this title; and 

"(B) make such SuggaWODl for additional actions or modified 
actions of that diltrict court as the committee considers appro
priate for reducing coat and delay in civil litigation in the 
diatrict court. 

"(2) The chief judge of a court of appeals and the chief judge of a 
district court ma~ deaignate another judge of such court to perform 
the chief judge 8 responsibilities under paragraph (1) of this 
8ubeection. 

H(b) The Judicial Conference of the United States-
"(1) shall review each plan and report submitted by a district 

court pursuant to section 472(d) of this title; and 
"(2) may request the district court to take additional action if 

the Judicial Conference determines that such court has not 
adequately responded to the conditions relevant to the civil and 
criminal dockets of the court or to the recommendations of the 
district court's advisory group. 

"1475. Periodic diltrict court useslment 
"After developing or selecting a civil justice expense and delay 

reduction plan, each United States district court shall assess an
nually the condition of the court's civil and criminal dockets with a 
view to determining appropriate additional actions that may be 
taken by the court to reduce cost and delay in civil litigation and to 
improve the litigation management practices of the court. In 
performing such assessment, the court shall consult with an ad
vieory group appointed in accordance with section 478 of this title . 

... 476. Enhancement of judicial information diuemination 
U(a) The Director of the Administrative Office of the United States Report&. 

Courts shall prepare a semiann ual report, available to the public, 
that diacloees for each judicial officer-
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Reports. 

"0) the number of motions that have been pending for more 
than six months and the name of each case in which such 
motion has been pending; 

"(2) the number of bench trials that have been submitted for 
more than six months and the name of each case in which luch 
trials are under 8ubmiuion; and 

41(3) the number and names of cases that have not been 
terminated within three years after filing. 

u(b) To ensure uniformity of reporting, the standards for cat
egorization or characterization of judicial actions to be prescribed in 
accordance with section 481 of this title shall apply to the semi
annual report prepared under subsection (a). 

u§ 477. Model civil justice expense and delay reduction plan 
H(aX1) Based on the plans developed and implemented by the 

United States district courts designated as Early Implementation 
District Courts pursuant to section 103(c) of the Civil Justice Reform 
Act of 1990, the Judicial Conference of the United States may 
develop one or more model civil justice expense and delay reduction 
plans. Any such model plan shall be accompanied by a report 
explaining the manner in which the plan complies with section 473 
of this title. 

"(2) The Director of the Federal Judicial Center and the Director 
of the Administrative Office of the United States Courts may make 
recommendations to the Judicial Conference regarding the develop
ment of any model civil justice expense and delay reduction plan. 

"(b) The Director of the Administrative Office of the United States 
Courts .hall transmit to the United States district courts and to the 
Committees on the Judiciary of the Senate and the House of Rep
resentatives copies of any model plan and accompanying report. 

u§ 478. Advisory groupe 
H(a) Within ninety days after the date of the enactment of this 

chapter, the advisory group required in each United States district 
court in accordance with section 472 of this title shall be appointed 
by the chief judge of each district court, after consultation with the 
other judges of such court. 

"(b) The advisory group of a district court shall be balanced and 
include attorneys and other persons who are representative of maj'Jr 
categories of litigants in such court, as determined by the chief 
judge of such court. 

"(c) Subject to subsection (d). in no event shall any member of the 
advisory group serve longer than four years. 

"(d) Notwithstanding subsection (c), the United States AttornE!y 
for a judicial district, or his or her designee, shall be a permanent 
member of the advisory group for that district court. 

"(e) The chief judge of a United States district court may des
ignate a reporter for each advisory group, who may be compensaW 
in accordance with guidelines established by the Judicial Conference 
of the United States . 

• 4<0 The members of an advisory group of a United States distrid 
court and any person designated as a reporter for such group shall 
be considered as independent contractors of such court when in the 
performance of official duties of the advisory group and may not. 
solely by reason of service on or for the advisory group, be prohilJ.. 
ited from practicing law before such court. 
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"0 479. Information on liti,ation manacement and COlt and delay 
reduction 

"(a) Within four years after the date of the enactment of this IWporta. 
chapter, the Judicial Conference of the United States .hall prepare 
a comprehensive report on all plans received pursuant to section 
472(d) of this title. The Director of the Federal Judicial Center and 
the Director of the Administrative Office of the United States 
Courts may make recommendations regarding such report to the 
Judicial Conference during the preparation of the report. The Ju-
dicial Conference shall transmit copies of the report to the United 
States district courts and to the Committees on the Judiciary of the 
Senate and the House of Representatives. 

H(b) The Judicial Conference of the United States shall, on a 
continuing basis-

"(1) study ways to improve litigation management and djs. 
pute resolution services in the district courts; and 

"(2) make recommendations to the district courts on ways to 
improve such services. 

"(cX1) The Judicial Conference of the United States shall prepare, Government 
periodically revise, and transmit to the United States district courts publicatioll.l. 
a Manual for Litigation Management and Cost and Delay Reduction. 
The Director of the Federal Judicial Center and the Director of the 
Administrative Office of the United States Courts may make rec
ommendations regarding the preparation of and any subsequent 
revisions to the Manual. 

11(2) The Manual shall be developed after careful evaluation of the 
plans implemented under aection 472 of this title, the demonstration 
program conducted under section 104 of the Civil Justice Reform 
Act of 1990. and the pilot program conducted under section 105 of 
the Civil Justice Reform Act of 1990. 

"(8) The Manual shall contain a description and analysis of the 
litigation management, cost and delay reduction principles and 
techniques, and alternative dispute resolution programs considered 
most effective by the Judicial Conference, the Director of the Fed
eral Judicial Center, and the Director of the Administrative Office 
of the United States Courts. 

"0 480. Training programs 
liThe Director of the Federal Judicial Center and the Director of 

the Administrative Office of the United States Courts shall develop 
and conduct comprehensive education and training programs to 
ensure that all judicial officers, clerks of court, courtroom deputies, 
and other appropriate court personnel are thoroughly familiar with 
the most recent available information and analyses about litigation 
management and other techniques for reducing cost and expediting 
the resolution of civil litigation. The curriculum of such training 
programs shall be periodically revised to reflect such information 
and analyses. 

"0 481. Automated ease information 
"(a) The Director of the Administrative Office of the United States 

Courts shall ensure that each United States district court has the 
automated capability readily to retrieve information about the 
status of each case in such court. 

"(b)(l) In carrying out subsection (a), the Director shan prescribe-
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Recorda. 

H(A) the information to be recorded in district court auto
mated aystema; and 

"(B) .tandardl (or uniform categorization or characterization 
of judicial actions for the purpo.e of recording information on 
judicial actiona in the district court automated .y.tema. 

"(2) The uniform ltandards preecribed under paragraph (lXB) of 
tm. .ublection shall include a definition of what constitute. a 
diamillal of a cue and standards for measuring the period for which 
a motion has been pending. 

"(c) Each United States district court shall record information 88 
preacribed pursuant to subsection (b) of this section. 

"I "82. Definitions 
"AJJ used in this chapter, the term 'judicial officer' means a 

United. States district court judge or a United. States magistrate.". 
28 USC 471 note. (b) IMPLEMENTATION. -{l) Except 88 provided. in section 105 of this 

Act, each United States district court shall, within three years after 
the date of the enactment of this title, implement a civil justice 
expense and delay reduction plan under section 471 of title 28, 
United States Code, 88 added by subsection (a). 

(2) The requirements set forth in sections 471 through 478 of title 
28, United States Code, 88 added. by subsection (a), shall remain in 
effect for seven years after the date of the enactment of this title. 

28 usc 471 note. (C) EARLY IIIPLDONTATION DlBnuCT CoUJtTS.-
(1) Any United States district court that, no earlier than 

June 80, 1991, and no later than December 81, 1991, develope 
and implements a civil justice expeJlle and delay reduction plan 
under chapter 28 of title 28, United States Code, sa added by 
subsection (a), shall be designated by the Judicial Conference of 
the United States 88 an Early Implementation District Court. 

(2) The chief judge of a district so designated may apply to the 
Judicial Conference for additional reaources, including techno
logical and personnel support and information systems, nec
essary to implement its civil justice expense and delay reduction 
plan. The Judicial Conference may provide such res:>urces out of 
funds appropriated. pursuant to section 106<a). 

Reporta. (8) Within 18 months after the date of the enactment of this 
title, the Judicial Conference shall prepare a report on the plans 
developed and implemented by the Early ImplementatioT- Dis
trict Courts. 

(4) The Director of the Administrative Office of the United 
States Courts shall transmit to the United. States district c~urts 
and to the Committees on the Judiciary of the Senate and 
House of Representatives-

(A) copies of the plans developed and implemented by the 
Early Implementation District Courts; 

(B) the reports submitted by such district courts pursuant 
to section 472(d) of title 28, United. States Code, as added by 
subsection (a); and 

(C) the report prepared. in accordance with paragraph (3) 
of this subsection. 

(d) TECHNICAL AND CoNPOIlMING AM'ENDMENT.-The table of chap
ters for part I of title 28, United States Code, is amended. by adding 
at the end thereof the following: 

"23. Cl,,11 judice ex.-nM and del.y redurllon pl.ns............................................. .s71". 

. .. 
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SEC. 104. DEMONSTRATION PROGRAM. 28 USC 471 note. 

(a) IN GENtRAL.-{l) During the 4-year period beginning on Janu-
ary 1, 1991, the Judicial Conference of the United States shall 
conduct a demonstration program in accordance with subsection (b). 

(2) A district court participating in the demonstration program 
may also be an Early Implementation District Court under section 
103(c). 

(b) PROGRAM REQUIREMENT.-{I) The United States District Court 
for the Western District of Michigan and the United States District 
Court for the Northern District of Ohio shall experiment with 
systems of differentiated case management that provide specifically 
for the assignment of cases to appropriate processing tracks that 
'Operate under distinct and explicit rules, procedures, and time
frames for the completion of discovery and for trial. 

(2) The United States District Court for the Northern District of 
California, the United States District Court for the Northern Dis
trict of West Virginia, and the United States District Court for the 
Western District of Missouri shall experiment with various methods 
of reducing cost and delay in civil litigation, including alternative 
dispute resolution, that such district courts and the Judicial Con
ference of the United States shall select. 

(c) STuDY OF RESULTS.-The Judicial Conference of the United 
States, in consultation with the Director of the Federal Judicial 
Center and the Director of the Administrative Office of the United 
States Courts, shall study the experience of the district courts under 
the demonstration program. 

(d) RZPORT.-Not later than December 31, 1995, the Judicial Con
ference of the United States shall transmit to the Committees on the 
Judiciary of the Senate and the House of Representatives a report of 
the results of the demonstration program. 
SEC. 105. PILOT PROGRAM. 28 USC 471 note. 

(a) IN GENERAL.-{l) During the 4-year period beginning on Janu-
ary 1, 1991, the Judicial Conference of the United States shall 
conduct a pilot program in accordance with subsection (b). 

(2) A district court participating in the pilot program shall be 
designated as an Early Implementation District Court under section 
103(c). 

(b) PROGRAM REQUIREMENTS.-(l) Ten district courts (in this sec
tion referred to as "Pilot Districts") designated by the Judicial 
Conference of the United States shall implement expense and delay 
reduction plans under chapter 23 of title 28, United States Code (as 
added by section 103(a», not later than December 31, 1991. In 
addition to complying with all other applicable provisions of chapter 
23 of title 28, United States Code (as added by section 103(a», the 
expense and delay reduction plans implemented by the Pilot Dis
tricts shall include the 6 principles and guidelines of litigation 
management and cost and delay reduction identified in section 
473(a) oftitle 28, United States Code. 

(2) At least 5 of the Pilot Districts designated by the Judicial 
Conference shall be judicial districts encompassing metropolitan 
areas. 

(3) The expense and delay reduction plans implemented by the 
Pilot Districts shall remain in effect for a period of 3 years. At the 
end of that 3-year period, the Pilot Districts shall no longer be 
required to include, in their expense and delay reduction plans, the 
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6 principles and guidelines of litigation management and COf-t and 
delay reduction described in paragraph 0). 

(c) PROORAM STuDY RVORT.-{l) Not later than December 31, 
1995, the Judicial Conference shall submit to the Committees on the 
Judiciary of the Senate and HOU8e of Repreeentative8 a report on 
the rMulta of the pilot program under this eection that includee an 
a.eeement of the extent to which costa and delays were reduced 88 a 
result of the program. The report shall compare those resulta to the 
impact on coeta and delays in ten comparable judicial districts for 
which the application of section 473(a) of title 28, United States 
Code, had been discretionary. That comparison shall be based on a 
study conducted by an independent organization with expertl8e in 
the area of Federal court management. 

(2XA) The Judicial Conference shall include in its report &. rec· 
ommendation 88 to whether some or all district courts should be 
required to include, in their expense and delay reduction plans, the 
6 principles and guidelines of litigation management and cost and 
delay reduction identified in section 473(a) of title 28, United States 
Code. 

(B) If the Judicial Conference recommends in its report that some 
or all district courts be required to include such principles and 
guidelines in their expense and delay reduction plans, the Judicial 
Conference shall initiate proceedings for the prescription of rules 
implementing ita recommendation, pursuant to chapter 131 of title 
28, United States Code. 

(C) If in its report the Judicial Conference does not recommend an 
expansion of the pilot program under subparagraph (A), the Judicial 
Conference shall identify alternative, more effective coet and delay 
reduction programs that should be implemented in light of the 
findings of the Judicial Conference in its report, and the Judicial 
Conference may initiate proceedings for the prescription of rules 
implementing its recommendation, pursuant to chapter 131 of title 
28, United States Code. 
SEC. 106. ACTHORIZ.UION. 

(a) EARLY IMPLEMENTATION DISTRICT Cot:RTS.-There is au~horized 
to be appropriated not more than $15,000,000 for flscal yea!' 1991 to 
carry out the resource and planning needs necessary for the im
plementation of section 103(c). 

(b) IMPLEMENTATION OF CHAPTER 23.-There is authorized to be 
appropriated not more than $5,000,000 for Hscal year 1991 to irr:ple-
ment chapter 23 of title 28, United States Code. 

(c) DEMONSTRATION PROGRAM.-There is authorized to be ap::>ro
priated not more than $5.000,000 for flscal year 1991 to carry out the 
provisions of section 104. 



APPENDIX III 

SURVEY OF PRACTICING ATTORNEYS: 
DESCRIPTION AND ANALYSIS 

I. SUMMARY 

The Advisory Group conducted two related surveys of attorneys. The first survey was 
directed to lawyers who had appeared in a stratified random sample of civil cases that closed in 
1991. The second survey was directed to lawyers who had had recent experience in both civil and 
criminal federal cases and was not purely random. The survey questionnaires asked a series of 
questions about the attorney's experience with excessive cost and unreasonable delay in a particular 
case. Questionnaires were sent to a total of 2,140 attorneys, of whom 636 responded in usable 
fashion.l 

The major conclusions that may be drawn from the surveys are: 

o Most attorneys did not encounter either unreasonable delay or excessive cost. 

o Those attorneys that did report delay most often blamed that delay on either the 
conduct of the opposing counselor judicial inefficiencies. Far fewer blamed 
excessive discovery. 

o Attorneys reporting excessive cost also most often ascribed blame for that cost to 
opposing counsel. But excessive discovery and client conduct were more important 
factors in cost than in delay. Judicial inefficiency was also a factor. 

o The tactics of opposing counsel that most often contributed to delay and cost were 
lack of professional courtesy, failure to make a good faith effort to resolve disputes 
without the judge's involvement, and overbroad document requests. 

o Delay and cost attributed to the judge most frequently arose from the length of time 
taken to rule on dispositive motions and to resolve discovery disputes. 

o Many perceive that the court's criminal calendar adversely affects the court's ability 
to dispose of its civil cases and increases the cost of civil litigation. 

o "Unreasonable delay" and "excessive cost" are subjective terms. 

The following description of the surveys includes references to summary tables and charts. 
In addition, specific questions from the survey questionnaires and pertinent response data are set 
forth in Attachments A through J. 

lA total of 745 responses of all sorts was received. 
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II. MEmODOLOGY 

A. Sample Selection. 

1. First Survey. The first survey had as its universe the civil cases that closed in 
calendar year 1991. Mortgage foreclosures, student loan cases and prisoner pro se petitions were 
excluded because they typically involve a small number of lawyers. This process yielded 6768 cases. 
A stratified random sample of these cases was selected on the basis of two variables: the type of case 
and the age of the case at its closing. The type of case was based on the "nature of suit" designation 
made at the time a complaint is filed. The four case type strata used to define the sample were: 
private civil rights cases, private contract eases, labor cases, and "all other civil" cases. The four 
strata used to divide the cases by age at disposition were: 0 to 6 months, 6 to 18 months, 18 to 36 
months, and over 36 months. The stratification produced a sample matrix with sixteen cells (Le., 
four case types, four age categories). 

A random selection process was used to s'elect twenty cases for each of the 16 cells. 
Questionnaires were mailed to all 1287 attorneys who had filed appearances in the sample cases.2 

A total of 393 usable responses were received (31 %), a very good response rate. 

Older cases were intentionally over-represented in the sample. For instance, 26% of the 
cases in the sample took more than three years to close, but in actual fact only 9% of the district's 
civil cases took that long to close during 1991. Thus there were three times as many of these older 
cases in the sample than in the real population. The sample was skewed in this way for two reasons: 
first, it was important to explore the reasons behind cost and delay problems where they were most 
likely to exist - in older cases; second, it was necessary to have enough cases in each cell to insure 
that meaningful inferences could be drawn from the responses. A statistical method for adjt.sting 
the responses to account for age bias in the sample is discussed below. 

2. Second Survey. A list was developed of the 194 civil cases closed in 1991 in 
which one of the attorneys had also appeared in a criminal case filed in this district between June 
1990 and December 1991. Thus it was not a purely random sample. Questionnaires were smt to 
all 853 attorneys who had filed appearances in these 194 cases, both to those lawyers wh0 had 
appeared in a criminal case and those who had not. A total of 243 usable responses were received, 
a response rate of 30%. Since this survey was not purely random, it was used largely to validate 
the results of the first survey (and to obtain input on the impact of the court's criminal calendar). 
As will be seen, the results of the two surveys were indeed very similar. 

B. Questionnaires. The core questionnaire was designed so that attorneys would answer 
questions related to a particular case. The goals were to obtain information on the frequency with 
which delay and excessive cost are encountered in this district and to avoid the anecdotal effe\:t of 
one bad experience. Because cost and delay are two distinct problems, the questionnaire asked the 
same series of questions first with respect to unreasonable delay and then with respect to excessive 

2If an attorney fIled an appearance in more than one of the sample cases, a random selection process 
was used to pick one of the cases. 
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cost. This made it possible to determine whether the attorney had experienced one without the other 
and, in fact, respondents did draw a distinction. 

The questionnaire asked whether the respondents had experienced unreasonable delay and 
excessive cost in their specific case. Attorneys who experienced either were then asked to specify 
the cause or causes. All respondents were asked to rate the effectiveness of various proposed 
reforms in reducing cost or delay. The first survey questionnaire contained a section on the 
effectiveness of certain technological advances in reducing delay and in reducing cost. For the 
second survey, this was replaced by questions on the impact of the court's criminal calendar on civil 
litigation in this district. 

The questionnaires were lengthy, in part because of the separate treatment of cost and delay, 
but most of the questions were multiple choice. There were also optional "essay" questions that 
allowed respondents to expand if they chose, and some respondents did so. Each questionnaire was 
mailed with a cover letter from Chief Judge James B. Moran that identified the specified case and 
assured the respondent of anonymity . 

III. THE FINDINGS. 

A. Background of Respondents. The respondents on the whole appear to be an 
experienced group, relatively evenly balanced in representing both plaintiffs and defendants. The 
answers to the background questions indicate that respondents in both surveys have been practicing 
on average more than five years; the bulk of their practice is civil litigation; and they practice in both 
federal and state courts. Almost 40% stated that they represent plaintiffs routinely. Survey questions 
I through 6 and response totals relating to respondents' backgrounds appear in Attachment A. 

B. Background of Cases. The questionnaire posed background questions about each case 
in order to focus the respondent's attention on that case and to provide information that could be used 
to validate the responses. 3 One question concerned method of disposition. Fourteen percent of the 
respondents reported that their case concluded in a trial. This is much higher than the court's overall 
figure of 2.1 % and is probably due to the oversampling of older cases, which are more likely to end 
in trial than cases that close more quickly. In addition, there tended to be a higher response rate to 
older cases. 

Respondents were asked to estimate the costs incurred in the case. The median total cost 
(including attorneys' fees, travel, experts, etc.) was $24,000, although amounts varied widely. Most 
respondents billed their clients by the hour, although 30 % had other arrangements. For those 
attorneys who had a choice of forum, 60 % chose federal court because they expected the case would 

3In order to validate the survey results and establish that respondents were indeed basing their 
responses on the cases each had been asked to consider, a method was devised to compare responses on 
the background of each case with information in the court's database about case age and type of 
disposition. This method could not be used to trace actual names of either respondents or cases. A 
comparison of the responses with the court's database indicates that most respondents had, in fact, based 
their responses on the appropriate case. 
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be resolved more quickly than in state court. Survey questions 8 through 13 and responses relating 
to background of the cases appear in Attachment A. 

C. Incidence of Unreasonable Delay and Excessive Cost. 

1. First Survey. Of 393 usable responses, 238 attorneys reported neither 
unreasonable delay nor excessive cost (60.6%) in their case; 60 complained of delay, but not 
excessive cost (15.3 %); 33 complained of the cost but not delay (8.4 %); and 62 reported a problem 
with both cost and delay (15.8%). These figures are graphed in Chart I. See also Table lAo 

Table 1A also illustrates another way of looking at the figures on cost and delay. They may 
be examined independently of one another; i.e., how many respondents experienced delay in the case 
without regard to whether they reported excessive cost. Using this approach, Table 1A shows that 
69% of the respondents experienced no delay. Similarly, 75.8% of the respondents reported no 
excessive cost, without regard to delay. The incidence of reported problems with delay or excessive 
cost did not vary significantly among the four case types used in the surveys as may be seen by 
examining the columns in Table 2. 

2. Second Survey. There were fewer reports of problems in the second survey than 
in the first. Of234 responses, 167 reported neither delay nor excessive cost (68.7%); 25 complained 
of delay, but not cost (10.3 %); 27 complained of problems with cost but not delay (11.1 %); and 24 
complained of both (9.9%). These figures are shown graphically in Chart I. See also Table lB. 

Table 1B also shows that when the number of respondents with complaints about delay are 
considered without regard to whether there were complaints of excessive cost in the same ca~e (and 
vice versa), almost four-fifths of the respondents reported no delay (79.8%) and about th,~ same 
number reported no excessive cost (79 %). 

3. Combined Surveys. The combined results, shown in Table IC, are quite 
favorable to the court, especially considering the over-representation of older cases. Almost three
fourths of all respondents reported no unreasonable delay (73.1 % ). More than three-fourths [('ported 
no excessive cost (77%). 

The data from both surveys suggests that the two-year anniversary of a civil cal'e is a 
threshold for perceptions of delay. Respondents were unlikely to complain about the progress of a 
case during its first 24 months. But the complaint rate jumped thereafter. See Chart II. It is not 
surprising that there are many complaints after two years, but it is interesting that complaints stay 
at a relatively low level until that time. This may indicate that lawyers have an expectation that cases 
in this court will be resolved within two years. It is noteworthy, however, that this is significantly 
longer than the median disposition time for civil cases in this district - 4 months. 

Complaints about cost generally tended to increase with age, although the relati Jnship 
between age of case and cost is not as immediately apparent as with delay. See Chart III. 

D. The Causes of Unreasonable Delay. 
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1. The First Survey. Those attorneys who did report unreasonable delay in their 
cases were asked to specify among eight potential causes for that delay. Respondents could choose 
as many causes as they wished, indicating whether each item made no contribution to the problem 
or contributed in a way that was slight, moderate, or substantial. Most often-cited as moderate or 
substantial causes of delay were: conduct of opposing counsel (61.2%) and judicial inefficiencies 
(53.4%). See Question 15 in Attachment B. A graph of the moderate and substantial causes of 
delay appears in Chart IVa. 

Those attorneys who identified "conduct of opposing counsel" as a moderate or substantial 
cause of delay were asked to indicate what tactics opposing counsel used that contributed to the 
delay. Most often-cited were: lack of professional courtesy, lack of good faith effort to resolve 
issues, and overbroad responses to document requests. Raw response totals are set forth at Question 
16 in Attachment B and appear in graph form in Chart Va. 

Attorneys were asked to state whether the judge's case management style contributed to 
unreasonable delay and to identify what the problems were. Most often-cited was the judge's failure 
to resolve dispositive motions promptly. See Questions 17 19 in Attachment B and Chart VIa. 

2. The Second Survey. The results echoed those of the first survey. Raw responses 
regarding delay are set forth at Questions 16 through 19 in Attachment D and are depicted 
graphically in Charts IVb, Vb, and VIb. 

E. The Causes of Excessive Cost. 

1. The First Survey. Respondents perceived that excessive discovery and client 
conduct were more likely to contribute to excessive cost than to delays. As with the section on 
delay, eight potential contributing factors were presented to those attorneys who reported excessive 
cost in their cases. Most often-cited as a moderate or substantial cause of excessive cost were: 
conduct of opposing counsel (69.8%); excessive discovery (51 %); judicial inefficiencies (50%); and 
conduct of clients (42.7%). Raw response totals are set forth at Question 55 in Attachment C and 
appear in graph form in Chart VIla. 

As with delay, respondents were asked to identify tactics of counsel that contributed to 
excessive cost in the case. Again, lack of professional courtesy and lack of good faith effort to 
resolve disputes topped the list. Raw responses are at Question 56 in Attachment C and graphed in 
Chart VIlla. Again the judge's failure to rule on dispositive and other motions promptly were most 
often mentioned by those who specified judicial inefficiencies. Responses concerning the judge's 
case management style are set forth in Questions 57 through 59 and graphed in Chart IXa. 

2. The Second Survey. Although fewer respondents reported a problem with 
excessive cost in the second survey than in the first, a much higher percentage of those who did 
blamed that problem on opposing counsel (72.5%). Excessive discovery was a distant second 
(39.2%), followed by judicial inefficiencies (33.3%). See Chart VIlli. Respondents to this survey 
were less likely to view depositions as increasing costs than were respondents to the first survey. 
Compare Charts VIlla and b. In addition, respondents to the second survey were more likely to 
view the judges' lack of participation in settlement conferences as contributing to excessive cost. 
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Compare Charts IXa and b. Raw response totals are at Questions 54 and 55 in Attachmem E. 

F. Impact of Proposed Reforms in Reducing Cost and Delay in Civil Litigation. Both 
surveys contained a section listing 32 procedural reforms that have been suggested as potentially 
useful in reducing delay or cost in civil litigation. Among them were proposed amendments to the 
Federal Rules of Civil Procedure, techniques suggested by the Civil Justice Reform Act, and various 
other proposals. Respondents were asked to indicate the extent to which they believed each proposal 
would reduce delay and cost. Respondents were not asked if any of these measures would work to 
increase cost and delay, but some attorneys volunteered this in written comments, specifically citing 
mandatory arbitration. 

1. Reforms Affecting Delay. The procedural reform most often favorably cited 
in reducing delay was: conditioning grants of broader discovery upon cost-shifting when the burden 
of responding to the discovery request is disproportionately high (70.4 % ). Others were: automatic 
disclosure of witnesses (68.2 %); increased use of telephone conferences with the court (67.8 %); and 
requiring parties and/or insurers to attend court settlement conferences (67.8%). Respons(~ totals 
appear in Attachment F. 

Also worth noting are those proposed reforms that respondents identified as least likely to 
reduce delay. These included: requiring that direct testimony be submitted in writing with in-court 
cross-examination; limiting the amount of trial time available to each side; and requiring separate 
submission of Rule 11 motions. See Attachment G. 

2. Reforms Affecting Cost. As in the section on delay, the proposal most often 
favorably cited in reducing cost was conditioning the grant of broad discovery upon shifting the cost 
of that discovery when the burden of responding was out of proportion to the issues (65.8 %). Other 
measures cited as likely to reduce cost were: assessing the costs of discovery motions on the losing 
party (63.7%); increasing the use of telephone conferences with the court (61.4%); and defining the 
scope of discovery by balancing the burden of discovery expenses against likely benefit (60.6%). 
Response totals are in Attachment G. 

Proposals considered least likely to reduce cost were: requiring that Rule 11 moti(.ns be 
submitted separately from other motions; and requiring that direct testimony in a bench trial be 
submitted in writing. See Attachment G. 

G. Impact of Potential Technological Advances. The questionnaire in the first survey 
contained sections asking respondents to assess the likely effect of 16 possible technological ad\ ances 
on cost and delay, assuming the money for installation was available. Respondents could indicate 
that the technologies would decrease cost or delay, increase cost or delay, or have no effect. 

1. Technologies Affecting Delay. Increased use of telephone conferences in rl)titine 
matters was most often cited as a way to reduce delay (75.9%). Other technologies most fav(lrably 
mentioned were: filing by fax (64.9 %); computer assisted transcription of testimony that would allow 
testimony to be retrieved on screen and in print form during trial (60.7%); and video conferences 
for routine matters (57.8%). The technologies were rarely perceived as likely to increase delay. 
Response totals are in Attachment H. 
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2. Technologies Affecting Cost. Telephone conferences were also seen as most 
likely to reduce excessive cost (87.3%). Other advances frequently cited as likely to reduce cost 
were: filing by fa."{ (69.8%); access to automated docket from terminals in attorneys' offices (69%); 
and video conferences for routine matters (58.3%). A number of respondents indicated that these 
technologies were likely to increase the cost of litigation. Response totals are in Appendix 1. 

H. Impact of the Criminal Calendar on Civil Litigation. In place of questions on 
technologies, the second survey included a section dealing with the court's criminal calendar. 
Respondents were asked to evaluate the impact of the court's criminal calendar on the cost of civil 
litigation over the last five years. Megatrials, the increasing federalization of crimes, and the Speedy 
Trial Act were most often identified as having the greatest negative impact. More than half the 
respondents (58%) thought the Sentencing Guidelines had increased the length of criminal cases. 
Slightly more than half (52.4 %) thought that the Guidelines had reduced the likelihood of plea 
bargains. Responses are in Attachment J. 

I. Other Findings. 

1. Magistrate Judges. Only 67 attorneys from both surveys reported that their case 
had been referred to a magistrate judge. This was too Iowa number from which to draw meaningful 
inferences about the magistrate judges' contribution to problems of delay and cost. But it is 
noteworthy that 21 of these respondents reported that the magistrate judge's failure to issue a report 
and recommendation promptly contributed in some measure to delay. 

2. Rule 16 Scheduling Order. All attorneys were asked whether an F.R.Civ .P. 16 
scheduling order had been entered in their case. Only 79 attorneys in the first survey and 39 in the 
second survey reported that such an order had been entered. This may indicate that the judges often 
do not find it essential to enter a written scheduling order. 

3. Judicial Impact Statements. Both surveys included an item concerning the value 
of a proposed statutory requirement that Congress assess the impact of new legislation on the courts 
and provide additional resources for the judiciary as needed to meet increased demands. Attorneys 
were evenly divided on whether this would reduce delay and/or cost in civil proceedings. 

IV. ADJUSTING FOR OVER-REPRESENTATION OF OLDER CASES IN THE FIRST 
SURVEY SAMPLE. 

As noted above, the sample in the first survey intentionally used a disproportionately large 
set of older cases. This affected the age distribution of the responses received. For example, 6.6% 
of the cases for which a response was received took more than 60 months to close.4 But only 3% 
of the court's cases were actually that old at termination. Thus the stratified sample contained nearly 
twice as many responses concerning these very old cases than would be found in a sample that 

4For purposes of better analyzing responses to the older cases, the original four age categories of the 
cases were reassembled into six categories: 0 to 12 months; 12 - 24 months; 24 -36 months; 36 48 
months; 48 - 60 months; and 60+ months. 
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mirrored the general population. Assuming that perceptions of unreasonable delay and excessive cost 
increase as the case grows older, the sample used for the survey probably has resulted in more 
reports of delay and cost problems than if a purely random sample had been used. 

A statistical adjustment may be made to the data to estimate how many complaints would 
have been received if the sample had been purely random. For each age category, the adjustment 
factor is determined by dividing the percentage of all civil cases in that age category that closed in 
1991 by the percentage of cases in that category for which a response was received. Taking the 60+ 
month category as an example, 3% of all civil cases that closed in 1991 fell into that category. So 
3 % would be divided by 6.6% to yield an adjustment factor of 0.46 for the 60+ age group This 
indicates that the number of complaints in a purely random sample would be 0.46 (or less than half) 
of the number of complaints reported by the sample used in the ftrst survey. Thus, instead of 
receiving a total of 36 responses in that category (See Table 3), one would expect to receive 36 x 
0.46 or only 16.6 responses. 

It is assumed for these purposes that the relative proportions of responses reporting "no delay 
and no cost," "delay but no cost," "cost but no delay," and "both delay and cost" remain constant 
within each age group. Therefore the responses in each of these reporting categories are multiplied 
by the adjustment factor appropriate for each age group. The responses and the respective 
adjustments for each of the age groups are set forth in Table 3. 

The figures in Table 3 were used to develop Table 4, which summarizes the adjusted 
responses on delay and cost. When Table 4 is compared to Table I A, the effects of the adjustment 
may be seen. Table lA shows that 31 % of respondents to the ftrst survey reported unreasonable 
delay. Table 4 shows that in a purely random sample, that number would drop to 21.4%. Similarly, 
Table lA shows that the number of respondents reporting excessive cost in the first survey was 
24.2 %. Table 4 shows that this would drop in a purely random sample to 16.2 %. This suggests that 
the case-based complaint rate would be substantially less than the results in the ftrst survey show. 

V. THE SUBJECTIVE NATURE OF UNREASONABLE DELAY AND EXCESSIVE COST. 

The subjective nature of the terms "unreasonable delay" and "excessive cost" is apparent 
from an analysis of those cases for which more than one response was received. In slightly more 
than half the cases, only one attorney who appeared in the case returned a completed questionnaire. 
In the remaining cases, anywhere from two to six lawyers returned questionnaires on a single case. 
More often than not, the various lawyers on the same case had differing opinions of whether there 
had been delay or excessive cost. 

Table 5a shows that if there were two attorneys responding on a case, the two agreed sllghtly 
more than half the time on the basic questions of delay or excessive cost. As the number of 
attorneys responding on a case increased, the likelihood of disagreement also increased. There was 
no particular pattern to the disagreement, as may be seen from Table 5b, which lists the cases in the 
first survey on which four or more lawyers responded. Nor, if there was a complaint, did it depend 
on whether the respondent represented plaintiff or defendant. Clearly, these are concepts that cannot 
be defined with precision. 

122 



APPENDIX III 

CHARTS 

Chart I: Responses to Attorney Surveys Concerning Unreasonable Delay and Excessive Cost 

Chart II: Reports of Unreasonable Delay by Age of Case 

Chart III: Reports of Excessive Cost by Age of Case 

Chart IVa: First Survey -
Moderate and Substantial Causes of Unreasonable Delay 

Chart IVb: Second Survey -
Moderate and Substantial Causes of Unreasonable Delay 

Chart Va: First Survey -
Tactics of Counsel Causing Unreasonable Delay 

Chart Vb: Second Survey 
Tactics of Counsel Causing Unreasonable Delay 

Chart VIa: First Survey -
Judge's Case Management Style as a Cause of Unreasonable Delay 

Chart VIb: Second Survey 
Judge's Case Management Style as a Cause of Unreasonable Delay 

Chart VIla: First Survey -
Moderate and Substantial Causes of Excessive Cost 

Chart VIlb: Second Survey -
Moderate and Substantial Causes of Excessive Cost 

Chart VIlla: First Survey -
Tactics of Counsel Causing Excessive Cost 

Chart VIIIb: Second Survey -
Tactics of Counsel Causing Excessive Cost 

Chart IXa: First Survey -
Judge's Case Management Style as a Cause of Excessive Cost 

Chart IXb: Second Survey 
Judge's Case Management Style as a Cause of Excessive Cost 



Chart I 
Responses to Attorney Surveys Concerning 

Unreasonable Delay and Excessive Cost 

Responses Concerning Delay and Cost 
~ First Survey D Second Survey 



Chart II 

Reports of Unreasonable Delay by of Case 

0-12 13-24 25-36 37-48 48-60 60> 

Age at Disposition (Months) 

Chart III 

of Excessive Costs 

0-12 13-24 25-36 37-48 48-60 

Age at Disposition (Months) 



Chart IVa 

100% 

90% 

80% 

70% 

l!l 

" " 60% .", 
c 
0 

it' 
'" 50% :.: 
'0 
c 
'" 40% ::: 
" 0.. 

30% 

20% 

10% 

0% 

Chart IVb 

30% 

3.9% 

Post-trial 
motIon 

schedule 

2.0% 

Conduct 
of 

insurers 

First Survey 

Moderate and Substantial Causes of Unreasonable 

Conduct 
of 

msurers 

Time to Conduct Excessive 

rule on o[ discovery 

post-trial clients 

motions 

Second Survey 

Judicial 
inefficiencies 

Moderate and Substantial Causes of Unreasonable 

2.0% 

Length Time to Conduct Excessive Judicial 
of rule on of discovery inefficiencies 

trial post-trial clients 

motions 

61.2% 

Conduct of 
opposing 
counsel 

Conduct of 
opposing 
couns.el 



Chart Va First Survey 

Tactics of Counsel Causing Unreasonable Delay 
50% 

Unnecessary use of Frivolous Unavailability Overbroad No 'good Lacleof 
interrogatories! objections of witness responses to faith' effort professional 

too many depositions counsel requests to to resolve courtesy 

produce issues 

Chart Vb Second Survey 

Tactics of Counsel Causing Unreasonable Delay 

Too many Frivolous Unavailability Overbroad Lack of No 'good 
deposition objections ofwitne!! responses to professional faith' effort 
questions counsel requests to courtesy to resolve 

produce issues 



Chart VIa First Survey 

Judge's Case Management Style as a Cause of 

Inadequate Poor $uper- Did not Discovery Other motions Dispositive motions 

preparation vision of initiate disputes not not resolved not resolved promptly 

[or settlement settlement resolved promptly 
conferences discussions discussions promptly 

ChartVIb Second Survey 

Judge's Case Management Style as a Cause of 

Inadequate Poor super~ Did not Discovery Other motions Dispositive motions: 

preparation vision of initiate disputes not not resolved not resolved promptly 
[or seulement settlement resolved promptly 

conferences discussions discussions promptly 



'" C v 
"0 e 
0 
0-
'" v 

0:: 
'0 
C v 
!:! v 

p,.. 

Chart VIla 

100% 

90% 

80% 

70% 

60% 

50% 

40% 

30% 

20% 

10% 

0% 
Length 

of 
trial 

ChartVIIb 

2.0% 

Length 
of 

trial 

First Survey 

Moderate and Substantial Causes of Excessive Costs 

69.8% 

Time to 
rule on 

post· trial 
motions 

Post-trial 
briefing 
schedule 

Conduct Conduct Judicial Excessive 
of of inefficiences discovery 

insurers clienL~ 

Second Survey 

Moderate and Substantial Causes of Excessive Costs 

2.0% 

Time to Post-trial Conduct Conduct Judicial Exceisive 

rule on briefing of of inefficiences discovery 

post-trial scbedule insurers client! 
motions 

Conduct 
of 

opposing 
counsel 

72.5% 

Conduct 
of 

opposing 
counsel 



Chart VIlla 

Too many 
depositions 

ChartVIllb 

First Survey 

Tactics of Counsel Excessive Costs 

Too many 
deposition 
questions 

Frivolous Overbroad 
objections document 

requests 

Second Survey 

Lack of No 'good faith' 
professional effort to 

courtesy resolve iss ues 

Tactics of Counsel Excessive Costs 

Too many 
depositions/ 

witness/counsel 
not available 

document 
requests 

professional 
resolve issues courtesy 



Chart IXa 

Poor suprof 
settlement 

discussions/discovery 
not tailored to case 

Chart IXb 

Poor supervision 
of settlement 
discussions 

initiate 
settlement 
discussions 

J 

Did not 
initiate 

settlement 
discussions 

First Survey 

Second Survey 

Discovery not Discovery 

tailored to disputes not 

needs of the resolved promptly 

case 

as a Cause of 

not ruled on 
promptly 

as a Cause of 

Other motions Dispositive 
not ruled on motions not 

promptly ruled on promptly 



Table IA: 

Table IB: 

Table Ie: 

Table 2: 

Table 3: 

Table 4: 

Table Sa: 

Table Sb: 

APPENDIX III 

TABLES 
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DISTRIBUTION OF RESPONSES CONCERNING 
UNREASONABLE DELAY AND EXCESSIVE COST 

TABLE IA: FIRST SURVEY 

UNREASONABLE DELAY 

No Yes Total 
# % # % # % 

No 238 60.6% 60 15.3% 298 75.8% 
EXCESSIVE 

COST Yes 33 8.4% 62 15.8% 95 24.2% 

Total 271 69.0% 122 31.0% 393 100.0% 

TABLEIB: SECOND SURVEY 

UNREASONABLE DELA Y 

No Yes Total 
# % # % # % 

No 167 68.7% 25 10.3% 192 79.0% 
EXCESSIVE 

COST Yes 27 11.1% 24 9.9% 51 21.0% 

Total 194 79.8% 49 20.2% 243 11)0.0% 

TABLE IC: COMBINED SURVEYS 

UNREASONABLE DELA Y 

No Yes Tota 
# % # % # % 

No 405 63.7% 85 13.4% 490 '77.0% 
EXCESSIVE 

COST Yes 60 9.4% 86 13.5% 146 :~3.0% 

Total 465 73.1% 171 26.9% 636 100.0% 
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TYPE OF 
CASE 

Labor 

Civil Rights 

Contract 

Other 

TOTALS 

TABLE 2 

DISTRIBUTION OF CIVIL CASES IN SURVEY SAMPLE 
BY 

TYPE OF CASE AND TYPE OF RESPONSE 

TYPE OF RESPONSE 

No Cost! Cost! No Cost! Cost! 
No Delay No Delay Delay Delay 
# % # % # % # % 

47 61.8% 16 21.1% 4 5.3% 9 11.8% 

44 59.5% 15 20.3% 5 6.8% 10 13.5% 

68 57.1% 14 11.8% 14 11.8% 23 19.3% 

79 63.7% 15 12.1% 10 8.1% 20 16.1% 

238 60.6% 60 15.3% 33 8.4% 62 15.8% 

TOTALS 

# % 

76 100.0% 

74 100.0% 

119 100.0% 

124 100.0% 

393 100.0% 



TABLE 3 

ADJUSTMENT OF RESPONSES TO CORRECT FOR SAMPLE BIAS 

RAW DATA: TYPE OF RESPONSE ADJUSTED DATA: TYPE OF RESPONSE 

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) (k) (1) 
Age Of 
Case At 

Disposition No Delay! Delay! Cost! Delay! Adjustment No Delay! Delay! Cost! Delay! 
(In Months) No Cost No Cost No Delay Cost Total Factor * No Cost No Cost No Delay Cost Total 

(bxg) (c xg) (d x g) (exg) (fxg) 

0-12 114 14 8 8 144 1.86 212.0 26.0 14.9 14.9 267.8 

12 - 24 59 6 4 5 74 0.73 43.1 4.4 2.9 3.7 54.1 

24 - 36 26 11 11 18 66 0.39 10.1 4.3 4.3 7.0 25.7 

36-48 15 11 6 3 35 0.27 4.1 3.0 1.6 0.8 9.5 

48- 60 14 6 3 15 38 0.34 4.8 2.0 1.0 5.1 12.9 

60+ 10 12 1 13 36 0.46 4.6 5.5 0.5 6.0 16.6 

Total 238 60 33 62 393 0.98 278.7 45.2 25.2 37.5 386.6 

------

* Percentage of all civil cases closed in 1991 divided by percentage of cases for which a response was received. 



TABLE 4 

DISTRIBUTION OF RESPONSES CONCERNING UNREASONABLE DELAY AND 
EXCESSIVE COST ADJUSTED TO CORRECT FOR SAMPLE BIAS * 

EXCESSIVE 
COST 

No 

Yes 

Total 

No 
# % 

278.7 72.1% 

25.2 6.5% 

303.9 78.6% 

* Based on raw responses to first survey. 

UNREASONABLE DELAY 

Yes 
# % 

45.2 11.7% 

37.5 9.7% 

82.7 21.4% 

Total 
# % 

323.9 83.8% 

62.7 16.2% 

386.6 100.0% 



TABLE Sa 

EXTENT OF AGREEMENT REGARDING UNREASONABLE DELAY AND 
EXCESSIVE COST IN CASES WITH MULTIPLE RESPONDENTS 

Number Of 
Respondents 

In Case 

2 

3 

4 

5 

6 

TOTALS 

TABLEsb 

Case ID 
Number * 

84 
312 

86 
96 
287 

42 
80 
133 
137 
189 
202 
222 
228 
242 
252 
267 
306 
309 

Cases In 
Cases In Which One 
Which All or More 

Number Respondents Respondents 
Of Cases Agreed Disagreed 

# % # % 

64 33 51.6% 31 48.4% 

20 8 40.0% 12 60.0% 

13 3 23.1% 10 76.9% 

3 0 0.0% 3 100.0% 

2 0 0.0% 2 100.0% 

102 44 43.1% 58 56.9% 

DISTRIBUTION OF RESPONSES CONCERNING 
UNREASONABLE DELAY AND EXCESSIVE COST 

(Cases With Four Or More Respondents) 

Number Of Number of Responses to Question On 
Attorneys Unreasonable Delay and Excessive Cost 

No Delay/ Delay/ Cost! Delay/ 
No Cost No Cost No Delay Cost 

6 3 0 0 3 
6 2 2 1 1 

5 4 0 1 0 
5 2 1 2 0 
5 0 1 1 3 

4 3 1 0 0 
4 4 0 0 0 
4 3 0 1 0 
4 4 0 0 0 
4 4 0 0 0 
4 1 0 0 3 
4 1 1 1 1 
4 1 3 0 0 
4 1 0 1 2 
4 0 0 1 3 
4 2 0 0 2 
4 0 1 0 3 
4 1 1 0 2 

* The case ID number is an arbitrary number used for the purposes of analysis. 
It is in no way connected to the actual case number. 
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D. Second Survey 
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ATTACHMENT A 

COMBINED SURVEYS: 
BACKGROUND INFORMATION 

1. For how many years have you been practicing law? 

2. About what percent of your time is devoted to 
civil litigation? 

3. During the past three years, about what percentage of your 
civil litigation practice was in the following: 

Northern District of lllinois 
Other federal courts 
State courts 
Other (specify) 

4. Please indicate which of the following best describes your 
practice setting: 

# RESPONDING 

Private law firm 567 
Federal government 22 
State government 5 
Local government 26 
Corporate counsel 20 
Not-for-profit 2 
Other 13 

MEAN 
15.1 years 

MEAN 
81.5% 

MEAN 

39.6% 
15.2% 
40.8% 

4.4% 

MEAN 

86.6% 
3.4% 
0.8% 
4.0% 
3.1% 
0.3% 
2.0% 

5. How many practicing lawyers does your firm or organization employ? 

6. In about what percentage of the cases in your civil litigation 
practice do you represent plaintiffs? 

7. Please indicate the method by which your case concluded: 
# RESPONDING 

Settlement agreement 
Dispositive motion 
Trial 
Other 

323 
146 
68 
88 

MEAN 
118.4 

MEAN 

39.6% 

MEAN 

51.7% 
23.4% 
10.9% 
14.1% 

MEDIAN 
13.0 years 

MEDIAN 
95.0% 

MEDIAN 

35.0% 
5.0% 

40.0% 



8. If your case resulted in a settlement or judgment involving a monetary 
amount, please indicate the approximate value of that amount: 

# RESPONDING MEAN 

<$1,000 26 5.9% 
$1,001 TO $25,000 96 21.8% 

$25,001 TO $50,000 30 6.8% 
$50,001 TO $100,000 57 13.0% 

$100,001 TO $250,000 55 12.5% 
$250,001 TO $500,000 36 8.2% 
$500,001 TO $750,000 17 3.9% 
$750,001 TO $1,000,000 18 4.1% 
> $1 Million 105 23.9% 

9. If your case went to trial-
a. About how many months before the start of the trial was the case (mean time in months): 

i. Filed? 17.7 ii. First set for trial? 4.7 iii. Ready for trial? 

b. About how long did the trial last? 4.5 days 

10. Please indicate the total costs incurred by your client on this case 
and, to the extent possible, the various components of that cost: 

# RESPONDING 

Attorneys' fees 
Attorneys' expenses 
Consultants 
Expert witnesses 
Other 
Total 

418 
387 

45 
74 
35 

458 

MEAN 

$312,164 
$22,416 
$90,865 
$45,818 
$85,419 

$942,488 

11. What arrangements did you have with your client regarding the payment of 
your fees? 

Contingency fee 
Billable rate 
Court appointed counsel 
Other 

# RESPONDING 

76 
448 

9 
92 

12. Did you have a choice of proceeding in either state or federal court? 

Yes 175 

13. Please indicate the reason(s) why you chose the federal forum. 

I expected the case would be resolved faster in federal 
than in state court 101 

I expected the case would cost my client less in federal 
than in state court. 1 

I have more experience in federal than in state court. 3 

Other 70 

MEAN 

12.2% 
71.7% 

1.4% 
14.7% 

No 

5.0 

453 

MEDIAN 

$20,000 
$2,000 

$20,000 
$10,000 
$10,000 
$24,000 



ATIACHMENTB 

FIRST SURVEY: 

EXCERPJED DATA FOR RESPONDENTS REPORTING UNREASONABLE DELAY 

IN CIVIL LITIGATION'" 

Please answer questions 14 through 23 concerning delay based on your experience in the case identified in the cover letter 

accompanying this questionnaire. % OF TOTAL RESPONOIll'mi 

lNOICATING UNREASONSABlE )BLA Y 

14. Did you encounter unreasonable delays in the case? Yes No Yes No 

129 274 32.0% 68.0% 

15. How much did each of the following contribute to the NONMUGHT MOO/sUB \fOD/StJII 

unreasonable delay? ASA%OF ASA%OF M"toOP 

NONE! SUGHT MOO. SUB. OBLAY OBLAY 1 OTAL RESP. 

15a Conduct of opposing counsel 21 22 34 45 33.3% 61.2% 19.75% 

15b Conduct of clients 52 27 16 9 61.2% 19.4% 6.25% 

15c Conduct of insurers 80 4 4 3 65.1% 5.4% 1.75% 

15d Excessive discovery 46 24 18 16 54.3% 26.4% H.50'1D 

15e Judicial inefficiencies 22 24 25 44 35.7% 53.5% 17.25% 

15f Length of trial 65 8 2 2 56.6% 3.1% 1.00% 

15g Post-trial motion briefing schedule 62 8 4 1 54.3% 3.9% 1.25% 

15h Time to rule on post-trial motions 60 6 5 4 51.2% 7.0% 2.25% 

15i Other 2 2 9 27 3.1% 27.9% 9.00% 

15j Other 3 0 1 2 2.3% 2.3% ".75% 

16. If you selected Moderate or Substantial in response to question 15a, please indicate the extent 
to which each of the following tactics of counsel contributed to your assessment. 

NONMUGHT MOOJSUB. MOD/sVB 

ASA%OF ASA%OF 'IB"toOP 

NONE SUGHT MOO. SUB. OBLAY OBLAY TI >TAL RESP. 

16a Unnecessary use of interrogatories 21 11 12 12 24.8% 18.6% 6.00% 

16b Too many depositions 24 9 9 15 25.6% 18.6% 6.00% 

16c Too many deposition questions 25 10 6 14 27.1% 15.5% 5.00% 

16d Unavailability of witness/counsel 19 12 12 16 24.0% 21.7% 7.00% 

16e Frivolous objections 21 12 14 11 25.6% 19.4% 6.25% 

16f Unwarranted sanctions motions 33 10 4 8 33.3% 9.3% 3.00% 

16g Lack of professional courtesy 12 11 21 17 17.8% 29.5% 9.50% 

16h Overbroad document requests 16 7 19 16 17.8% 27.1% H.75% 

16i Overbroad responses to requests to produce 28 8 14 6 27.9% 15.5% 5.00% 

16j Failure to attempt in good faith to resolve 16 9 18 19 19.4% 28.7% 9.25% 

issues without court intervention 

16k Unnecessary motions in limine 34 7 2 3 31.8% 3.9% 1.25% 

161 Unnecessary witnesses 30 6 8 2 27.9% 7.8% 2.50% 

16m Other 3 1 5 18 3.1% 17.8% :'.75% 

16n Other 1 0 1 5 0.8% 4.7% ].50% 

*Based on 129 respondents who reported experiencing delay. 



17. To what extent was the case management style of the judge to whom your case was 
assigned a cause of unreasonable delay in the case? 

NON!! SUOIIT MOD. SUD. 

34 31 22 40 

18. If you selected Moderate or Substantial in your answer to question 17, please indicate 
the response that best describes each of the following court activities: 

TOOFEW<· >TOOMANY' 

18a Number of status conferences 7 23 17 
18b Number of pre-motion conferences 8 26 13 
18c Deadlines 18 19 9 
18d Extensions of deadlines 2 15 29 

TOO PERMISSIVE< > TOO·RESTRlCTIVE 

18e Policy regarding extension of deadlines 27 17 3 
18f Control of proceedings during trial 8 14 3 

19. To what extent did each of the following contribute to your assessment in question 17? 

NON!! SUOHI' MOD. SUB. 

19a No FRep 16 scheduling order was entered 34 2 7 5 
19b Delay in entering an FRep 16 scheduling order 35 2 2 1 
19c Time periods in FRep order were too long 33 2 1 1 
19d Discovery disputes not resolved promptly 18 7 12 11 
1ge Dispositive motions not ruled on promptly 17 3 12 35 
19f Other motions not resolved promptly 11 3 12 24 
199 Too many motions on different cases set for 26 7 5 4 

same day and time 
19h Discovery not tailored to needs of the case 27 6 3 10 
19i Judge did not initiate settlement discussions 21 8 9 9 
19j Inadequate supervision of settlement discussions 22 8 5 11 
19k Inadequate judicial preparation for conferences 16 8 7 8 

or proceedings 
191 Post-trial motions not ruled on promptly 23 3 1 3 
19m Other 0 0 0 9 
19n Other 0 0 0 1 

NONIliSLIOIJr MODJSUB. MOIliSlIB 

DELAY DELAY TOTALREIP. 

50.4% 48.1% 15.5% 

"0' 
TOO FEW TOO MANY TOTAL_P. 

5.4% 13.2% 4.25% 
6.2% 10.1% 3.25% 

14.0% 7.0% 2.25% 
1.6% 22.5% 7.25% 

TOO PERM. TOO REST. 

20.9% 2.3% 0.75% 
6.2% 2.3% 0.75% 

NONlliSUGHT MODISUB MOOiIlIB 

AS""OF AS"" OF "'A"OI 

DELAY DELAY TOTAL_P. 

27.9% 9.3% 3.~ 

28.7% 2.3% 0.75% 
27.1% 1.6% 0.50% 
19.4% 17.8% 5.75% 
15.5% 36.4% 1l.75% 
10.9% 27.9% 9.~ 

25.6% 7.0% 2.25% 

25.6% 10.1% 3.25% 
22.5% 14.0% 4.50% 
23.3% 12.4% 4.~ 

18.6% 11.6% 3.75% 

20.2% 3.1% 1.~ 

0.0% 7.0% 2.25% 
0.0% 0.8% 0.25% 

-Totala for questiOlll 18a through 1Sf were determined as follows: Too Few = total number of respondents who checked column 1 and/or 2 on the 1Ul'W)'. 

Too Many=total number of respondents who checked column 4 and/or S. The ume procedure was followed in determining Too Permiuive and 

Too Restrictive. 



20. Was this case referred to a magistrate judge? 
Yes No 

50 73 

21. To what extent was the case management style of the magistrate 
judge a cause of unnecessary delay in the case? 

NONE SUOHT 

27 6 

NONEI5UGtrr MOOiSUB IoIOO/lU8 

ASA'lliOF ASA'l!;OF 

MOO. SUB. DBUlY DBUlY TOT.u.IlESP. 

8 9 25.6% 13.2% 4.25% 

22. If you selected Moderate or Substantial in your answer to question 21, please indicate the 
response that best describes each of the following court activities: 

AJJ""'OP 

TOOFEW<· >TOOMANY· TOOFEW< >TOOMANY nrr.u.lIESP. 

22a Number of status conferences 2 8 1 1.6% 0.8% 0.25% 
22b Number of pre-motion conferences 2 6 3 1.6% 2.3% 0.75% 
22c Deadlines 3 6 2 2.3% 1.6% 0.50% 
22d Extensions of deadlines 1 5 5 0.8% 3.9% 1.25% 

TOO Pl!RMISIVE< > TOO RIlSTRICl1V!! TOOPERM.< >TOORESf. 

22e Policy regarding extension of deadlines 6 5 0 4.7% 0.0% 0.00% 

23. To what extent did each of the following contribute to your assessment 

in question 21 ? 

NONEI5UGtrr MDDiSUB MOOISUB 

ASA'l!; OF AS A '110 OF AS .... OP 

NONE SUGHT MOO. SUB. DBUlY DBUlY TCTALIlESP. 

23a No FRCP 16 scheduling order was entered 9 1 1 1 7.8% 1.6% 0.50% 

23b Delay in entering an FRCP 16 scheduling order 10 0 1 0 7.8% 0.8% 0.25% 
23c Time periods in FRCP order were too long 10 0 0 1 7.8% 0.8% 0.25% 
23d Discovery disputes not resolved promptly 8 1 2 3 7.0% 3.9% 1.25% 
23e R&R on dispositive motions not issued promptl 3 1 2 9 3.1% 8.5% 2.75% 
23f Other motions not resolved promptly 5 2 1 3 5.4% 3.1% 1.00% 
23g Too many motions on different cases set for 9 1 0 1 7.8% 0.8% 025% 

same time and day 
23h Discovery not tailored to needs of the case 7 2 2 1 7.0% 2.3% 075% 
23i Judge did not initiate settlement discussions 8 2 0 2 7.8% 1.6% 0.50% 
23j Inadequate supervision of settlement discussions 7 2 0 2 7.0% 1.6% 0.50% 

23k Inadequate judicial preparation for conferences 7 1 0 3 6.2% 2.3% 075% 

or proceedings 
231 Post-trial motions not ruled on promptly 0 0 1 2 0.0% 2.3% 075% 

·Totals for questions 22a through 22e were determined as follows: Too Few"'total number of respondents who checked column 1 and/or 2 on the S<lrvey. 

Too Many=total number of respondents who checked column 4 and/or 5. The same procedure was followed in determining Too PermiSliive and 

Too Restrictive. 



ATfACHMENT C 

FIRST SURVEY: 

EXCERPTED DATA FOR RESPONDENTS REPORTING EXCESSIVE COSTS 

IN CIVIL LffiGA TION* 

Please answer questions 54 through 64 concerning costs based solely on your experience in the case identified In 

the cover letter. In responding to the questions in this section, consider only your costs and those of the party 

you represented (i.e., do not consider costs that may have been incurred by opposing parties or by the court). 

For the purpose of this questionnaire the term "costs" includes all fees and expenses incurred by you and your party 
in disposing of the case. 

% of Total Respondents 

54. Were the costs incurred in this case by you and your party Indicating Excesllive Costs 

excessive? Yes No Yes No 

96 307 23.8% 76.2% 

55. How much did each of the following contribute to the NONI!iSUGHT. MODJSUB. MOOiSlJB 

excessive costs? ASA'lIoOl' ASA'lIoOF ~A .. or 

NON!! SUGHT MOD. SUB. TOTAL COST TOTALCOST TOTALIII!3P 

55a Conduct of opposing counsel 9 15 25 42 25.0% 69.8% l6.63% 

55b Conduct of clients 28 19 26 15 49.0% 42.7% )0.17% 

55c Conduct of insurers 70 3 6 3 76.0% 9.4% 2.23% 

55d Excessive discovery 25 15 19 30 41.7% 51.0% 12.16% 

55e Judicial inefficiencies 21 21 28 20 43.8% 50.0% 11.91% 

55f Length of trial 57 7 3 2 66.7% 5.2% 1.24% 

55g Post-trial motion briefing schedule 54 7 6 2 63.5% 8.3% 1.99% 

55h Time to rule on post-trial motions 52 7 5 2 61.5% 7.3% 1.74% 

55i Other 1 0 5 10 1.0% 15.6% 3.72% 

56. If you selected Moderate or Substantial in response to question 55a, please indicate the extent 
to which each of the following tactics of counsel contributed to your assessment. 

NONEiSLlOHT. MODiSUB MOIliSIJB 

ASA'lIoOF ASA'lIo 01' ABA .. or 

NONS SUGHT MOD. SUB. TOTALCOST TOTALCOST T!1FALIIEIIP 

56a Unnecessary use of interrogatories 19 15 13 15 35.4% 29.2% 6.95% 

56b Too many depositions 9 12 8 23 21.9% 32.3% 7.69% 

56c Too many deposition questions 18 11 11 23 30.2% 35.4% 8.44% 

56d Unavailability of witness or counsel 28 15 9 10 44.8% 19.8% 4.71% 

56e Frivolous objections 16 14 13 21 31.3% 35.4% 8.44% 

56f Unwarranted sanctions motions 29 12 10 11 42.7% 21.9% 5.21% 

56g Lack: of professional courtesy 15 9 16 27 25.0% 44.8% 10.67% 

56h Overbroad document requests 15 9 19 21 25.0% 41.7% 9.93% 

56i Overbroad responses to requests to produce 28 13 12 10 42.7% 22.9% 5.46% 

56j Failure to attempt in good faith to resolve 
issues without court intervention 7 12 18 30 19.8% 50.0% 1l.91% 

56k Unnecessary motions in limine 39 14 1 3 55.2% 4.2% 0.99% 

561 Unnecessary witnesses 31 13 10 2 45.8% 12.5% Z.98% 

56m Other 3 0 2 10 3.1% 12.5% Z.98% 

-Based on data from 96 respondents who reported experiencing excessive costs. 



NONElSLlGHT MODISUS MODISUB 

57. To what extent was the case management style of the judge to whom your case was 

assigned a cause of the excessive costs in the case? NONIl SUGIrT MOD. SUB. TOTAL COST TOTAL COST TOTAL RESP. 

22 6 10 12 54.9% 43.1% 8.87% 

58. If you selected Moderate or Substantial in your answer to question 57, please indicate TOO MANY 

the response that best describes each of the following court activities: ASA~OF 

'TOOFEW< >TOOMANY* TOOFEW< >TOOMANY TOTAL RESP. 

58a Number of status conferences 6 3 5 11.8% 9.8% 2.06% 
58b Number of pre-motion conferences 7 3 1 13.7% 2.0% 0.41% 
58c Deadlines 4 4 6 7.8% 11.8% 2.47% 
58d Extensions of deadlines 1 3 9 2.0% 17.6% 3.70% 

TGO PERMISSIVE< >TOO RESTRICDVE TOOPERM.< > TOO REST. 

58e Policy regarding extensions of deadlines 7 3 3 13.7% 5.9% 1.23% 
58f Control of proceedings during trial 3 5 1 5.9% 2.0% 0.41% 

59. To what extent did each of the following contribute to your NONEISLIGIrT MODISUB MODISUB 

assessment in question 57? ASA 'lI> OF ASA'lI>OF ASA~OF 

NONE SLiGIrT MOD. SUB. TOTAL COST TOTAL COST TOTALRESP. 

59a No FRCP 16 scheduling order was entered 13 2 1 4 29.4% 9.8% 2.02% 
59b Delay in entering an FRCP 16 scheduling order 12 2 0 2 27.5% 3.9% 0.81% 
59c Time periods in FRCP 16 scheduling order 12 1 2 1 25.5% 5.9% 1.21% 

were too long 
59d Discovery disputes not resolved promptly 5 3 4 6 15.7% 19.6% 4.03% 
5ge Dispositive motions not ruled on promptly 4 5 5 6 17.6% 21.6% 4.44% 
59f Other motions not resolved promptly 5 2 6 5 13.7% 21.6% 4.44% 
59g Too many motions on different cases set for 8 6 1 1 27.5% 3.9% 0.81% 

same day and time 
59h Discovery not tailored to needs of the case 8 0 2 7 15.7% 17.6% 3.63% 
59i Judge did not initiate settlement discussions 7 3 3 5 19.6% 15.7% 3.23% 
59j Inadequate supervision of settlement discussions 8 1 2 6 17.6% 15.7% 3.23% 
59k Inadequate judicial preparation for conferences 9 1 1 5 19.6% 11.8% 2.42% 

or proceedings 
591 Post-trial motions not ruled on promptly 7 0 0 2 13.7% 3.9% 0.81% 
59m Other 4 0 0 5 7.8% 9.8% 2.02% 

Totals for questions 58a through 58f were determined as follows: Too Few'" total of all respondents who checked column 1 and/or 2 on the Survey. 

Too Many:: total of all respondenu who checked column 4 and/or 5 on the survey. The same procedure was followed in calculating Too Permissive and 

Too Restrictive. 



60. If the case was referred to a magistrate judge, to what extent was the case 

management style of the magistrate judge a cause of excessive costs in the case? 

NONE SUOHT MOO. SUB. 

27 7 8 3 

61. If you selected Moderate or Substantial in your answer to question 60, please indicate 

the response that best describes each of the following court activities: 

·TOOFBW< >TOOMANV' 

61a Number of status conferences 2 9 1 

61b Number of pre-motion conferences 3 8 1 

61c Deadlines 4 7 1 

61d Extensions of deadlines 1 6 3 

TOO PERMISSIVE< :> TOO RESTR.lCI1VE 

61e Policy regarding extensions of deadlines 3 5 1 

62 To what extent did each of the following contribute to your 

assessment in question 60? 

NONE SUOHT MOO. SUB. 

62a No FRCP 16 scheduling order was entered 9 2 2 0 

62b Delay in entering an FRCP scheduling order 12 0 1 0 

62c Time periods in FRCP 16 scheduling order 12 0 1 1 

were too long 

62d Discovery disputes not resolved promptly 7 1 3 3 

62e Report and recommendation on dispositive 4 0 2 7 

motion not issued promptly 

62f Other motions not resolved promptly 6 1 3 3 

62g Too many motions on different cases set for 11 2 0 0 

same day and time 

62h Discovery not tailored to the needs of the case 10 0 2 2 

62i Judge did not initiate settlement discussions. 8 2 0 3 

62j Inadequate supervision of settlement discussions 10 1 0 2 

62k Inadequate judicial preparation for conferences 9 0 0 3 

or proceedings 

621 Other 2 0 0 2 

NONI!iSUOHT. MODAlIS. MODISUB 

,\.1","0' 

TOTALCOST TOTALCOST TOfALItDP 

35.4% 11.5% 2.73% 

TOOFEW< >TOOMANY 

2.1% 1.0% 0.25% 

3.1% 1.0% 0.25% 

4.2% 1.0% 0.25% 

1.0% 3.1% 0.74% 

TOOPBRM.< :>TOOlUIST. 

3.1% 1.0% 0.25% 

NONl!ISUOHT. MODAlIS. _UB 

ASA'lI>OP ASA'lI>OF .. ",,,or 

TOTAL COST TOTAL COST T<)TALItDP 

11.5% 2.1% 0.50% 

12.5% 1.0% 0.25% 

12.5% 2.1% 0.50% 

8.3% 6.3% 1.49% 

4.2% 9.4% 2.23% 

0.0% 0.0% 0.00% 

7.3% 6.3% 1.49% 

13.5% 0.0% 0.00% 

10.4% 4.2% 0.99% 

10.4% 3.1% 0.74% 

11.5% 2.1% 0.50% 

9.4% 3.1% 0.74% 

2.1% 2.1% 0.50% 

-Totals for questions 61a through 61e were determined as follows: Too Few = total of all respondents who checked column 1 and/or 2 on the survey. 

Too Many = total of all respondents who checked column 4 and/or 5 on the survey. The same procedure was followed in calculating Too Permis..·dve 

and Too Restrictive. 



AITACHMENT D 

SECOND SURVEY: 

EXCERPTED DATA FOR RESPONDENTS REPORTING UNREASONABLE DELAY 

IN ClVIL LITIGA TION* 

Please answer questions 14 through 23 concerning delay based on your experience in the case identified in the cover letter 

accompanying this questionnaire. % OF TOTAL RESPONDENTS 

INDICATING UNREASONABLE DELA' 

14. Did you encounter unreasonable delay in the case? Yes No Yes No 

49 194 20.2% 79.8% 

15. How much did each of the following contribute to the NONBlSLlGHT MODISUB MO[ISUB 

unreasonable delay'! ASA%OF ASA%OF ASA lI>OF 

NONE SLIGHT MOD, SUB, DELAY DELAY TOTAl, RESP, 

15a Conduct of opposing counsel 7 10 15 17 34.7% 65.3% 12.90% 
15b Conduct of clients 31 7 6 3 77.6% 18.4% 3.63% 

15c Conduct of insurers 41 5 1 0 93.9% 2.0% 0.40% 
15d Excessive discovery 21 8 9 9 59.2% 36.7% 7.26% 

15e Judicial inefficiencies 14 8 11 13 44.9% 49.0% 9.68% 

15f Length of trial 42 0 1 0 85.7% 2.0% 0.40% 

15g Post-trial motion briefing schedule 42 1 0 0 87.8% 0.0% 0.00% 
15h Time to rule on post-trial motions 39 1 1 2 81.6% 6.1% 1.2L% 

15i Other 4 1 4 10 10.2% 28.6% 5.65% 
15j Other 4 0 0 1 8.2% 2.0% 0.40% 

16. If you selected Moderate or Substantial in response to question 15a, please indicate the extent 
to which each of the following tactics of counsel contributed to your assessment. 

SONBISLIGHT MODISUB MOD SUB 

ASA% OF ASA%OF AS A "t.OF 

NONE SLiOfrr MOD. SUB, D6!.AY DELAY TOTALRESP. 

16a Unnecessary use of interrogatories 25 2 5 2 55.1% 14.3% 2.82% 
16b Too many depositions 23 3 4 4 53.1% 16.3% 3.2-'% 
16c Too many deposition questions 22 2 4 6 49.0% 20.4% 4.0.J% 
16d Unavailability of witness/counsel 20 4 7 3 49.0% 20.4% 4.0J% 
16e Frivolous objections 24 1 6 4 51.0% 20.4% 4.03% 

16f Unwarranted sanctions motions 29 0 2 3 59.2% 10.2% 2.02% 
16g Lack of professional courtesy 19 3 5 8 44.9% 26.5% 5.24% 

16h Overbroad document requests 22 1 6 5 46.9% 22.4% 4.44% 

16i Overbroad responses to requests to produce 27 2 4 1 59.2% 10.2% 2.0:2% 

16j Failure to attempt in good faith to resolve 16 5 4 10 42.9% 28.6% 5.6;;% 

issues without court intervention 

16k Unnecessary motions in limine 32 1 1 0 67.3% 2.0% 0.40% 
161 Unnecessary witnesses 33 0 1 0 67.3% 2.0% 0.40~c 

16m Other 1 0 3 12 2.0% 30.6% 6.05% 
16n Other 0 0 0 2 0.0% 4.1% 0.8l% 

"Based on 49 respondents who reported experiencing delay, 



17. To what extent was the case management style of the judge to whom your case was 
assigned a cause of unreasonable delay in the case? 

NONE SLIGHT MOD. SUB. 

15 9 12 13 

18. Ir you selected Moderate or Substantial in your answer to question 17, please indicate 
the response that best describes each of the following court activities: 

TOOFEW<' >TCXlMANY' 

18a Number of status conferences 5 10 3 

18b Number of pre-motion conferences 6 9 2 

18c Deadlines 5 10 2 

ISd Extensions of deadlines 1 5 10 
TOO PERMISSIVE< > TOO RESTRlcnVl'. 

18e Policy regarding extension of deadlines 6 8 3 
18f Control of proceedings during trial 7 5 1 

19. To what extent did each of the following contribute to your assessment in question 17? 

NONE SLIGHT !>IDD. SUB. 

19a No FRCP 16 scheduling order was entered 12 7 1 3 

19b Delay in entering an FRCP 16 scheduling order 18 2 3 0 

19c Time periods in FRCP 16 order were too long 21 0 1 1 

19d Discovery disputes not resolved promptly 10 3 5 6 
1ge Dispositive motions not ruled on promptly 4 0 5 14 

19f Other motions not resolved promptly 4 5 7 7 

199 Too many motions on different cases set for 13 5 2 

same day and time 

19h Discovery not tailored to needs of the case 15 2 3 1 

19i Judge did not initiate settlement discussions 13 2 6 2 

19j Inadequate supervision of settlement discussions 13 2 6 2 

19k Inadequate judicial preparation for conferences 14 1 4 2 

or proceedings 
191 Post-trial motions not ruled on promptly 20 1 0 0 

19m Other 1 0 0 3 
19n Other 1 0 1 0 

NONE/SLIGIIT MODtSUB MOD/SUB 

ASA'l&OF ASA'l&OF 

DElAY DElAY TOTAL R&'SP. 

49.0% 51.0% 10.08% 

ASA .. or 

TOO FEW TOO MANY TOTALR&'SP. 

10.2% 6.1% 1.21% 
12.2% 4.1% 0.81% 
10.2% 4.1% 0.81% 
2.0% 20.4% 4.03% 

TOO PERM. TOO REST. 

12.2% 6.1% 1.21% 
14.3% 2.0% 0.40% 

NONEiSLIGHT MODtSUB MOD/SUB 

ASA 'l& OF AS A '110 OF ASA'O, 

DELAY DELAY TOTAL R&'SP. 

38.8% 8.2% 1.61% 

40.8% 6.1% 1.21% 

42.9% 4.1% 0.81% 

26.5% 22.4% 4.44% 

8.2% 38.8% 7.66% 

18.4% 28.6% 5.65% 

36.7% 6.1% 1.21% 

34.7% 8.2% 1.61% 

30.6% 16.3% 3.23% 

30.6% 16.3% 3.23% 

30.6% 12.2% 2.42% 

42.9% 0.0% 0.00% 

2.0% 6.1% 1.21% 

2.0% 2.0% 0.400/0 

Totals for questions lSa through ISf were determined as follows: Too Few"'total number or respondents who checked column 1 and/or 2 on the survey; 

Too Many= total number of respondents who checked column 4 and/or 5. The same procedure was followed in determining Too Permissive and 

Too Restrictive. 



20. Was this case referred to a magistrate judge? 
Yes 17 

21. To what extent was the case management style of the magistrate 
judge a cause of unnecessary delay in the case? 

No 

NONS SLIGHT 

3 3 

32 

NON~GHT MOD~UB MODISIJII 

ASAlI>OF ASAlI>OF 

MOD. SUB. D!lU!.Y D!lU!.Y TOTALII!:SP. 

5 5 12.2% 20.4% 4.03% 

22. If you selected Moderate or Substantial in your answer to question 21, please indicate the 
response that best describes each of the following court activities: 

..... A~OF 

TOOFEW<* >TOOMANY' TOOFBW< >TOOMANY TOTAL II!:SP. 

22a Number of status conferences 3 3 0 6.1% 0.0% 0.00% 
22b Number of pre-motion conferences 1 5 0 2.0% 0.0% 0.00% 

22c Deadlines 2 4 0 4.1% 0.0% 0.00% 

22d Extensions of deadlines 1 4 0 2.0% 0.0% 0.0W?'0 

TOOPBRM1S1VB< >TOO RESTRICTIVB TOOPBRM.< >TOOREST. 

22e Policy regarding extension of deadlines 4 2 0 8.2% 0.0% 0.00% 

23. To what extent did each of the following contribute to your assessment 

in question 21? 

NON~L1GHT MOD~UB M"DiIIIJII 

ASA"'OF AS A'" OF A.!A~OF 

NONS SLIGHT MOD. SUB. D!lU!.Y D!lU!.Y TOHLRESP. 

23a No FRCP 16 scheduling order was entered 9 0 0 0 18.4% 0.0% 0.00% 

23b Delay in entering an FRCP 16 scheduling order 9 0 0 0 18.4% 0.0% 0.00% 

23c Time periods in FRCP order were too long 9 0 0 0 18.4% 0.0% 0.0W?'0 

23d Discovery disputes not resolved promptly 1 1 1 6 4.1% 14.3% 2.82% 

23e R&R on dispositive motions not issued promptly 1 1 1 7 4.1% 16.3% 3.23% 

23f Other motions not resolved promptly 3 1 2 3 8.2% 10.2% 2.02% 

23g Too many motions on different cases set for 9 0 0 0 18.4% 0.0% 0.00% 

same time and day 

23h Discovery not tailored to needs of the case 8 0 0 1 16.3% 2.0% 0.400/0 

23i Judge did not initiate settlement discussions 9 0 0 0 18.4% 0.0% 0.000/0 

23j Inadequate supervision of settlement discussions 8 0 1 0 16.3% 2.0% 0.40% 

23k Inadequate judicial preparation for conferences 8 1 0 0 18.4% 0.0% 0.00% 

or proceedings 

231 Post-trial motions not ruled on promptly 0 0 0 3 0.0% 6.1% 1.21% 

Totals for questions 223 through 22e were determined as follows: Too Few = total number of respondents who checked column 1 and/or 2 on the survey; 

Too Many=total number of respondents who checked column 4 and/or 5. The same procedure was followed in determining Too Permissive and 

Too Restrictive. 



ATTACHMENT E 

SECOND SURVEY: 

EXCERPTED DATA FOR RESPONDENTS REPORTING EXCESSIVE COSTS 

IN CNIL LmGATION* 

Please answer questions 54 through 64 concerning costs based solely on your experience in the case identifIed in 
the cover letter. In responding to the questions in this section, consider only your costs and those of the party 
you represented ( i.e., do not consider costs that may have been incurred by opposing parties or by the court). 
For the purpose of this questionnaire the term "costs" includes all fees and expenses incurred by you and your party 
in the process of disposing of the case. 

lIi OFTOTALRBSPONDfNrS 

INDICA TINOIlXCBSSIVI! COSTS 

54. Were the costs incurred in this case by you and your party Yes No Yes No 

excessive? 51 192 21.0% 79.0% 

55. How much did each of the following contribute to the NON)1JSUGHT MODlSUl< MODISUlI 

excessive costs? AS AlIiOP AS Alii OJ' ASAlIiOP 

NONE SUOHT MOD. SUB. TOTALCOST TOTAL CCl:>T TOTAL RI!SI'. 

55a Conduct of opposing counsel 5 7 13 24 23.5% 72.5% 14.92% 
55b Conduct of clients 22 10 3 8 62.7% 21.6% 4.44% 
55c Conduct of insurers 30 3 2 2 64.7% 7.8% 1.61% 
55d Excessive discovery 13 10 11 9 45.1% 39.2% 8.06% 
55e Judicial inefficiencies 14 8 11 6 43.1% 33.3% 6.85% 
55f Length of trial 23 1 1 0 47.1% 2.0Qo 0.4OCYo 
55g Post-trial motion briefing schedule 22 2 2 0 47.1% 3.9% 0.81% 
55h Time to rule on post-trial motions 22 4 0 1 51.0% 2.0% 0.40% 
55i Other 7 0 1 8 13.7% 17.6% 3.63% 

56. If you selected Moderate or Substantial in response to question 55a, please indicate the extent 

to which each of the following tactics of counsel contributed to your assessment. NONI1JSUGHT MODiSUB MODiSUB 

AS A '1& OP ASA'I&Df ASA'I&OP 

NONE SUGHT MOD. SUB. TOTAL COST TOTALCOS':' TOTAL RI!SI'. 

56a Unnecessary use of interrogatories 13 8 3 2 41.2% 9.8% 2.02% 
56b Too many depositions 11 5 3 6 31.4% 17.6% 3.63% 
56c Too many deposition questions 10 6 5 4 31.4% 17.6% 3.63% 
56d Unavailability of witness or counsel 14 4 4 5 35.3% 17.6% 3.63% 
56e Frivolous objections 9 5 3 12 27.5% 29.4% 6.05% 
56f Unwarranted sanctions motions 12 6 2 4 35.3% 11.8% 2.42% 
56g Lack of professional courtesy 5 6 11 8 21.6% 37.3% 7.66% 
56h Overbroad document requests 9 3 7 9 23.5% 31.4% 6.45% 
56i Overbroad responses to requests to produce 11 6 1 5 33.3% 11.8% 2.421fo 
56j Failure to attempt in good faith to resolve 7 4 2 16 21.6% 35.3% 7.26% 

issues without court intervention 
56k Unnecessary motions in limine 15 3 0 1 35.3% 2.0% 0.40% 
561 Unnecessary witnesses 15 2 1 1 33.3% 3.9% 0.81% 
56m Other 4 0 2 12 7.8% 27.5% 5.65% 

-Based on 51 respondents who indicated they had experienced excessive costs. 



NONEJSLlGHT MOO/SUB MOD/SUB 

57. To what extent was the case management style of the judge to whom your case was ASA"'OF ASA"'OF AS A'" OF 

assigned a cause of the excessive costs in the case? NONE! SLIGHT MOD. SUS. TOTALCOST TOTALCOST TOTALRESP. 

22 6 10 12 54.9% 43.1% 8.87% 

58. If you selected Moderate or Substantial in your answer to question 57, please indicate TOO MANY 

the response that best describes each of the following court activities: ASA",OF 

-TOQFEW< >TOOMANY· TooFEW< >TOOMANY TOTALRESP. 

58a Number of status conferences 6 3 5 11.8% 9.8% 2.06% 
58b Number of pre-motion conferences 7 3 1 13.7% 2.0% 0.41% 
58c Deadlines 4 4 6 7.8% 11.8% 2.47% 
58d Extensions of deadlines 3 9 2.0% 17.6% 3.70% 

TOO PERMISSlVE< >1'00 RfSfRlcnVE TOOPERM.< >TOORESr. 

58e Policy regarding extensions of deadlines 7 3 3 13.7% 5.9% 1.23% 
58f Control of proceedings during trial 3 5 1 5.9% 2.0% 0.41% 

59. To what extent did each of the fOllowing contribute to your NONE/SUGHT '>tOD/sUB MOD/SUS 

assessment in question 57? ASA"'OF AS A'" OF ASA"'OF 

NONE SLIGHT MOD. WS. TOTAL COST TOTALOOST TOTAL RaP. 

59a No FRCP 16 scheduling order was entered 13 2 1 4 29.4% 9.8% 2.02% 
59b Delay in entering an FRCP 16 scheduling order 12 2 0 2 27.5% 3.9% 0.81% 
59c Time periods in FRCP 16 scheduling order 12 2 1 25.5% 5.9% 1.21% 

were too long 
59d Discovery disputes not resolved promptly 5 3 4 6 15.7% 19.6% 4.03% 
5ge Dispositive motions not ruled on promptly 4 5 5 6 17.6% 21.6% 4.44% 
59f Other motions not resolved promptly 5 2 6 5 13.7% 21.6% 4.44% 
59g Too many motions on different cases set for 8 6 1 1 27.5% 3.9% 0.81% 

same day and time 
59h Discovery not tailored to needs of the case 8 0 2 7 15.7% 17.6% 3.63% 
59i Judge did not initiate settlement discussions 7 3 3 5 19.6% 15.7% 3.23% 
59j Inadequate supervision of settlement discussions 8 1 2 6 17.6% 15.7% 3.23% 
59k Inadequate judicial preparation for conferences 9 1 1 5 19.6% 11.8% 2.42% 

or proceedings 
591 Post-trial motions not ruled on promptly 7 0 0 2 13.7% 3.9% 0.81% 
59m Other 4 0 0 5 7.8% 9.8% 2.02% 

Totals for questions 58a through 58f were determined as follows: T<x> Few = total of all respondents who checked column 1 andlor 2 on the Survey. 

T<x> Many = total of all respondents who checked column 4 andlor 5 on the survey. The same procedure was followed in calculating T<x> Permissive and 

Too Restrictive. 



60. If the case was referred to a magistrate judge, to what extent was the case 
management style of the magistrate judge a cause of excessive costs in the case? 

NONS SUOHT MOO. SUB. 

10 3 1 3 

61. If you selected Moderate or Substantial in your answer to question 60, please indicate 

the response that best describes each of the following court activities: 

'TOOPBW< >TOOMANY' 

61a Number of status conferences 0 2 2 
61b Number of pre-motion conferences 1 2 1 
61c Deadlines 1 2 1 
61d Extensions of deadlines 0 2 2 

TOO PBRM1S5IVB< >TOO RI!Sl'IUCI1VB 

61e Policy regarding extensions of deadlines 
1 1 2 

62. To what extent did each of the following contribute to your 

assessment in question 60? 

NON!! SUOHT MOD. SUB. 

62a No FRCP 16 scheduling order was entered 3 1 0 0 
62b Delay in entering an FRCP 16 scheduling order 3 1 0 0 
62c Time periods in FRCP 16 scheduling order 3 1 0 0 

were too long 
62d Discovery disputes not resolved promptly 0 1 2 2 
62e Report and recommendation on dispositive 0 0 2 2 

motion not issued promptly 
62f Other motions not resolved promptly 0 0 3 2 
62g Too many motions on different cases set for 1 1 0 2 

same day and time 
62h Discovery not tailored to the needs of the case 2 0 1 1 
62i Judge did not initiate settlement discussions. 1 1 2 0 
62j Inadequate supervision of settlement discussions 0 0 3 1 
62k Inadequate judicial preparation for conferences 1 1 1 1 

or proceedings 
621 Other 0 0 0 0 

ASA'JI;OP ASA'JI;OF ASA'JI;OP 

TOTAL COS!' TOTAL COS:r TOTAL I\I!SP. 

25.5% 7.8% 1.61% 

TOO MANY 

ASA'JI;OF 

TOOPBW< > TOO Mil. 'IY TOTAL I\I!SP. 

0.0% 3.9~ 0.82% 
2.0% 2.0~ 0.41% 
2.0% 2.0% 0.41% 
0.0% 3.9% 0.82% 

TOOPI!RM.< >TOOkI!ST. 

2.0% 3.9% 0.82% 

NONEiSUOHT MOOISUB MOO"UB 

ASA'JI;OP ASA'JI;OF ASA'JI;OP 

TOTALCOS!' TOTALCOS!' TOTAL I\I!SP. 

7.8% 0.0% 0.00% 
7.8% 0.0% 0.00% 
7.8% 0.0% 0.00% 

2.0% 7.8% 1.61% 
0.0% 7.8% 1.61% 
0.0% 0.0% 0.00% 
0.0% 9.8% 2.02% 
3.9% 3.9% 0.81% 

3.9% 3.9% 0.81% 
3.9% 3.9% 0.81% 
0.0% 7.8% 1.61% 
3.9% 3.9% 0.81% 

0.0% 0.0% 0.00% 

Totals for questions 61a through 61e were determined as follows: Too Few '"' total of all respondents who checked column 1 and/or 2 on the survey 

Too Many = total of all respondents who checked column 4 and/or S on the survey. The same procedure was followed in calculating Too Permissivt' 

and Too Restrictive. 



AITACHMENT F 
COMBINED SURVEYS: 

IMPACf OF PROPOSED OR POTENTIAL CHANGES 

ON DELAY IN CIVIL LITIGATION PROCEDURES 

Statements 27 through 52 describe procedures that have been implemented or are under consideration in this or 
other districts to address concerns regarding unreasonable delay or costs in federal civil litigation. For each statement, 
please indicate your opinion as to its probable effectiveness in reducing delay in civil litigation. 

% % 

Indicating Indicating 

No Slight Moderate Great None Moderate 

Effect Effect Effect Effect or Slight or Great 

27. Shorter time limits for completing the various 
stages of litigation 87 172 226 155 39.4% 57.9% 

28. Requiring counsel to attempt to resolve issues 
before court intervention 115 213 216 101 49.8% 48.2% 

29. Permitting pre-motion conferences with the court 
on any motion at the request of any party 113 170 227 122 43.0% 53.0% 

30. Requiring pre-motion conferences with the court 
for the following categories of motions: 

a. Dispositive motions (e.g., summary judgment) 104 145 215 155 37.8% 56.2% 
b. Discovery motions 104 137 203 154 36.6% 54.3% 
c. Other motions 116 148 161 64 40.1% 34.2% 

31. Permitting the filing of procedural, non-dispositive 
motions (e.g., motions to amend and motions to add 
parties) by letter rather than by formal motion 

and brief 129 149 166 174 42.2% 51.7% 

32. Setting a fifteen page limitation for memoranda 

of law, except for good cause shown 130 157 185 171 43.6% 54.1% 

33. Requiring mandatory arbitration of all disputes 
where the amount in controversy is less than: 

a. $100,000 112 97 159 225 31.8% 58.4% 
b. $200,000 115 122 149 149 36.0% 45.3% 
c. $1,000,000 172 122 94 123 44.7% 33.0% 

34. Providing for court-annexed arbitration upon 
mutual consent of all parties for some or all 
issues in dispute 79 195 198 150 41.6% 52.9% 

35. Providing for mandatory court-annexed arbitra-
tion for some or all issues in dispute 109 137 196 156 37.4% 53.5% 

36. Making attorneys available who are experts in the 
subject matters in dispute to evaluate claims and 
defenses and to assist parties in settlement 
negotiations (i.e., "early neutral evaluation") 129 195 192 108 49.2% 45.6% 

37. Requiring parties and/or their insurers to attend 
court settlement conferences 56 142 229 217 30.1% 67.8% 

38. Requiring motions for Rule 11 sanctions to be filed 
separately, i.e., not appended to other motions 186 203 131 57 59.1% 28.6% 

J .. _ 



% % 

Indicating Indicaling 

No Slight Moderate Greal None Moderate 

Effecl Effect Effect Effect or Slight orOreat 

39. Increasing the availability of telephone 
conferences with the court 35 156 249 197 29.0% 67.8% 

40. Requiring automatic disclosure of the following information 
shortly after joinder of issue (Note: each of these and 41 & 
42 have been proposed as modifications to FRep 26): 

a. The identity of witnesses reasonably likely 
to have information that bears significantly 
upon claims, defenses, or damages 50 141 248 201 29.0% 68.2% 

b. A general description of documents relied upon 

in preparing pleadings or contemplated for 
use in support of the parties' allegations 
or calculation of damages 62 148 226 202 31.9% 65.0% 

c. Existence & contents of insurance agreements 96 180 208 128 41.9% 51.1% 

41. Requiring automatic disclosure prior to the 
final pre-trial conference of the qualifications 
of any experts to be called as trial witnesses 61 176 235 159 36.0% 59.9% 

42. Defining the scope of allowable discovery by 
balancing the burden of expenses of discovery 
against its likely benefit 101 123 210 191 34.0% 60.9% 

43. Conditioning grants by the court of broader discovery 
upon shifting of costs in instances where the burden 
of responding to such requests appears to be out 
of proportion to the amounts or issues in dispute 48 112 226 237 24.3% 70.4% 

44. Assessing the costs of discovery motions on 
the losing party 77 122 190 238 30.2% 65.0% 

45. Providing less time for completion of discovery 108 163 194 164 41.2% 54.4% 

46. Requiring discovery relating to particular issues 
(e.g. venue, class certification) or a specified stage 
of the case (e.g., liability) to be completed before 
allowing discovery concerning other issues or 
stages (e.g., damages, experts) 132 133 184 169 40.3% 53.6% 

47. Limiting the number of interrogatories to twenty 155 227 173 83 58.1% 38.9% 

48. Limiting the type of interrogatories (e.g., 
identification, contention) presumptively 
permitted at various stages of discovery 144 219 181 76 55.2% 39.1% 

49. Limiting the number of depositions presumptively 
permitted 107 185 196 142 44.4% 51.4% 

50. Limiting the length of despositions presumptively 
permitted 122 186 180 140 46.8% 48.6% 

51. Limiting the amount of trial time available to 
each side 192 187 157 73 57.6% 35.0% 

52. In bench trials, requiring direct testimony to be sub-
mitted in writing with in-court cross examination 257 156 106 52 62.8% 24.0% 



ATIACHMENT G 
COMBINED SURVEYS: 

IMPACT OF PROPOSED OR POTENTIAL CHANGES 

ON COSTS IN CIVIL LITIGATION PROCEDURES 

Statements 65 through 90 describe procedures that have been implemented or are under consideration in this or 
other districts to address concerns regarding unreasonable delay or costs in federal litigation. For each statement, 
please indicate your opinion as to its probable effectiveness in reducing cost in civil litigation. 

% % 

Indicating Indicating 

No Slight Moderate Great None Moderate 

Effect Effect Effect Effect or Slight or Great 

65. Shorter time limits for completing the various 
stages of litigation 134 200 183 106 50.8% 43.9% 

66. Requiring counsel to attempt to resolve issues 
before court intervention 92 198 219 116 44.1% 50.9% 

67. Permitting pre-motion conferences with the court 
on any motion at the request of any party 116 188 196 105 46.2% 45.7% 

68. Requiring pre-motion conferences with the court 
for the following categories of motions: 
a. Dispositive motions (e.g., summary judgment) 104 168 186 151 41.3% 51.2% 
b. Discovery motions 95 166 191 133 39.7% 49.2% 
c. Other motions 142 194 136 64 51.1% 30.4% 

69. Permitting the filing of procedural, non-dispositive 
motions (e.g., motions to amend and motions to add 
parties) by letter rather than by formal motion 

and brief 110 76 166 160 28.3% 49.5% 

70. Setting a fifteen page limitation for memoranda 
of law, except for good cause shown 93 189 105 128 42.9% 35.4% 

71. Requiring mandatory arbitration of all disputes 
where the amount in controversy is less than: 
a. $100,000 127 112 156 192 36.3% 52.9% 
b. $200,000 148 130 151 128 42.2% 42.4% 
c. $1,000,000 193 133 113 110 49.5% 33.9% 

72. Providing for court-annexed arbitration upon 
mutual consent of all parties for some or all 
issues in dispute 100 76 201 122 26.7% 49.1% 

73. Providing for mandatory court-annexed arbitra-
tion for some or all issues in dispute 130 142 182 134 41.3% 48.0% 

74. Making attorneys available who are experts in the 
subject matters in dispute to evaluate claims and 
defenses and to assist parties in settlement 
negotiations (i.e., "early neutral evaluation") 157 194 184 72 53.3% 38.9% 

75. Requiring parties and/or their insurers to attend 
court settlement conferences 90 165 181 179 38.8% 54.7% 

76. Requiring motions for Rule 11 sanctions to be filed 
separately, i.e., not appended to other motions 233 216 80 47 68.2% 19.3% 



%; '}f;. 

Indicating Indicating 

No Slight Mod Great None Moderate 

Effect Effect Effect Effcci or Slight or Great 

77. Increasing the availability of telephone 
conferences with the court 48 158 223 181 31.3% 61.4% 

78. Requiring automatic disclosure of the following information 
shortly after joinder of issue (Note: each of these and 79 & 
80 have been proposed as modifications to FRCP 26): 
a. The identity of witnesses reasonably likely 

to have information that bears significantly 
upon claims, defenses, or damages 71 162 223 157 35.4% 57.8% 

b. A general description of documents relied upon 
in preparing pleadings or contemplated for 
use in support of the parties' allegations 
or calculation of damages 82 159 211 160 36.6% 56.4% 

c. Existence & contents of insurance agreements 124 181 160 117 46.4% 42.1% 

79. Requiring automatic disclosure prior to the 
final pre-trial conference of the qualifications 
of any experts to be called as trial witnesses 80 193 206 129 41.5o/c 50.9o/r; 

80. Defining the scope of allowable discovery by 
balancing the burden of expenses of discovery 
against its likely benefit 85 123 212 187 31.6% 60.6% 

81. Conditioning grants by the court of broader discovery 
upon shifting of costs in instances where the burden 
of responding to such requests appears to be out 
of proportion to the amounts or issues in dispute 69 106 213 220 26.6% 65.8o/c 

82. Assessing the costs of discovery motions on 
the losing party 72 122 176 243 29.5% 63.7% 

83. Providing less time for completion of discovery 126 172 191 118 45.3% 47.0o/c 

84. Requiring discovery relating to particular issues 
(e.g. venue, class certification) or a specified stage 
of the case (e.g., liability) to be completed before 
allowing discovery concerning other issues or 
stages (e.g., damages, experts) 109 179 204 112 43.8% 48.0% 

85. Limiting the number of interrogatories to twenty 137 233 172 71 56.2% 36.9o/c 

86. Limiting the type of interrogatories (e.g., 
identification, contention) presumptively 
permitted at various stages of discovery 134 223 185 66 54.3% 38. 1 o/c 

87. Limiting the number of depositions presumptively 
permitted 85 170 208 150 38.8% 54.4% 

88. Limiting the length of despositions presumptively 
permitted 100 175 179 158 41.8% 51.2% 

89. Limiting the amount of trial time available to 
each side 130 194 192 60 49.2% 38.3% 

90. In bench trials, requiring direct testimony to be sub-
mitted in writing with in-court cross examination 225 186 112 58 62.5% 25.8% 



92. 

93. 

94. 

95. 

96. 

97. 

98. 

99. 

ATTACHMENT H 
FIRST SURVEY: 

POTENTIAL IMPACT OF TECHNOLOGY ON DELAY IN 

CNIL LITIGATION PROCEDURES 

Recent advances in information technology may provide ways in which civil cases can be processed faster or 

with lower costs or both. Statements 92 through 104 describe various of these technologies and their app lication 

to the civil process. Assuming that funds were available for the Court to acquire the equipment involved, 

please indicate your opinion of the likely impact on delay in civil proceedings. 

Probable Effect of Technology 

DECREASE NO INCREASE 'II> 'II> 

LARGB SMALL EFFBCT SMALL LARGB DECREASE IN:REASII 

Access to the automated dockets maintained by the 

Clerk in order to retrieve copies of the docket or 

the current status of a case through a computer 

terminal in counsel's office. 47 186 131 8 0 56.8% :~.O% 

Increased use by the Court of telephonic hearings 

and conferences in order to reduce the need for 

counsel to appear in routine matters. 126 185 66 5 4 75.9% :.2% 

Video conferencing equipment for use by the Court 

for hearings and conferences in order to reduce the 

need for counsel to appear in routine matters. 71 166 115 11 3 57.8% '2.7% 

Video conferencing equipment for use in Court to 

present the testimony of witnesses who are not 

readily available. 72 140 129 16 2 51.7% 4.6% 

A jury box that can be sonically isolated to 
permit bench conferences without having to move 

the jurors from the courtroom or counsel and the 
reporter to the bench. 55 181 108 11 2 57.6% 27% 

Allowing the filing of materials by facsimile 

transmission (FAX). 89 177 109 7 2 64.9% 1.7% 

Allowing the filing of materials in electronic 

format, e.g., diskette, modem, electronic mail. 52 139 136 14 5 46.6% 3.t% 

Computer-assisted transcription of testimony which 

would permit retrieval of testimony both on screen 

and in printed form during the trial. 82 167 81 24 7 60.7% 5.9% 



Probable Effect of Technology 

DECREASE !So INCREASE % % 

LARGE SMALL rFfECT SMALL LARGE DECREASE INCREAS£ 

100. Space close to the courtroom in which counsel can 

work, store documents, have access to a computer 

terminal linked to the Clerk's docket and to 

electrical outlets and a telephone line so that 

the attorney can hook up a computer & modem. 57 159 108 10 5 52.7% 2.4% 

101. Playback equipment for audio and visual electronic 

media (e.g., audio tapes, video tapes, laser disks) 

located in the courtroom with speakers/monitors 

conveniently located for court, counsel, jurors, 

and witnesses. 26 159 136 11 6 45.1% 2.7% 

102. Sound amplification system and sound recording system 

in the courtroom to provide both proper volume levels 

so that court, counsel, jurors, witnesses, etc., can 

clearly hear proceedings, and playback facility either 

on headphones or the courtroom's sound system. 28 147 149 12 8 42.7% 2.9% 

103. Computerized image processing system to permit 

filing, storing, sorting, retrieval, display, and 

copying of exhibits. 51 167 97 17 6 53.2% 4.1% 

104. Computer workstations for court, counsel, court 

clerk, reporter and, where appropriate, witnesses 

and jurors capable of the following: 

a. search and retrieval of computer-assisted 

transcription of testimony during the trial. 49 140 84 42 23 46.1% 10.2% 

b. search and retrieval of the Clerk's dockets, 

case indexes, text of filed documents, and other 

materials in the databases of public information 

maintained by the Clerk. 44 161 91 24 15 50.0% 5.9% 

c. connection to outside sources through modem 

to permit access to public and private databases 

such as Lexis and Westlaw during trial. 39 131 102 36 19 41.5% 8.8% 

d. search and retrieval of graphic images in 

Clerk's files, e.g., exhibits, or access to out-

side sources to search and retrieve 

such images. 42 127 106 27 10 41.2% 6.6% 



ATTACHMENT I 
FIRST SURVEY: 

POTENTIAL IMPACT OF TECHNOLOGY ON COST IN 

CIVIL LITIGATION PROCEDURES 

Recent advances in information technology may provide ways in which civil cases can be processed faster or 

with lower costs or both. Statements 92 through 104 describe various of these technologies and their applJcation 

to the civil process. Assuming that funds were available for the Court to acquire the equipment involved, 

please indicate your opinion of the likely impact on costs in civil proceedings. 

Probable Effect of Technology 

DECREASE NO INCREASE 'lI> 'lI> 

LARGE SMAlL EFFECT SMAlL LARGE DECREASE IN,:REASE 

92. Access to the automated dockets maintained by the 

Clerk in order to retrieve copies of the docket or 

the current status of a case through a computer 

terminal in counsel's office. 59 224 68 17 5 69.0% S.4% 

93. Increased use by the Court of telephonic hearings 

and conferences in order to reduce the need for 

counsel to appear in routine matters. 194 164 20 8 3 87.3% 2.7% 

94. Video conferencing equipment for use by the Court 

for hearings and conferences in order to reduce the 

need for counsel to appear in routine matters. 100 139 79 34 17 58.3% 12,4% 

95. Video conferencing equipment for use in Court to 

present the tes timony of witnesses who are not 

readily available. 83 147 74 41 18 56.1% 14.4% 

96. A jury box that can be sonically isolated to 

permit bench conferences without having to move 

the jurors from the courtroom or counsel and the 

reporter to the bench. 27 129 56 28 14 38.0% 10.l% 

97. Allowing the filing of materials by facsimile 

transmission (FAX). 92 194 66 30 4 69.8% 8.3% 

98. Allowing the filing of materials in electronic 

format, e.g., diskette, modem, electronic mail. 60 143 93 38 16 49.5% 13.:~% 

99. Computer-assisted transcription of testimony which 

would permit retrieval of testimony both on screen 

and in printed form during the trial. 68 130 60 60 47 48.3% 26.1% 



Probable Effect of Technology 

DECREASE NO INCREASE % 'lI> 

LARO!! SMALL EFFECT SMALl.. lARGE DECREASl!' INCREASE' 

100. Space close to the courtroom in which counsel can 

work, store documents, have access to a computer 

terminal linked to the Clerk's docket and to 

electrical outlets and a telephone line so that 

the attorney can hook up a computer & modem. 57 153 68 44 17 51.2% 14.9% 

101. Playback equipment for audio and visual electronic 

media (e.g., audio tapes, video tapes, laser disks) 

located in the courtroom with speakers/monitors 

conveniently located for court, counsel, jurors, 

and witnesses. 38 149 95 38 16 45.6% 13.2% 

102. Sound amplification system and sound recording system 

in the courtroom to provide both proper volume levels 

so that court, counsel, jurors, witnesses, etc., can 

clearly hear proceedings, and playback facility either 

on headphones or the courtroom's sound system. 22 112 148 41 16 32.7% 13.9% 

103. Computerized image processing system to permit 

filing, storing, sorting, retrieval, display, and 

copying of exhibits. 48 136 73 37 38 44.9% 18.3% 

104. Computer workstations for court, counsel, court 

clerk, reporter and, where appropriate, witnesses 

and jurors capable of the following: 

a. search and retrieval of computer-assisted 

transcription of testimony during the trial. 51 110 67 69 34 39.3% 25.1% 

b. search and retrieval of the Qerk's dockets, 

case indexes, text of filed documents, and other 

materials in the databases of public information 

maintained by the Clerk. 52 128 78 43 28 43.9% 17.3% 

c. connection to outside sources through modem 

to permit access to public and private databases 

such as Lexis and Westlaw during trial. 38 124 79 55 36 39.5% 22.2% 

d. search and retrieval of graphic images in 

Clerk's files, e.g., exhibits, or access to out-

side sources to search and retrieve such 

images. 38 123 78 44 27 39.3% 17.3% 



AITACHMENT J 
SECOND SURVEY 

IMPACT OF THE CRIMINAL CALENDAR 
ON PROCESSING CIVIL CASES 

An issue of particular concern to the Advisory Group is the impact of the Court's criminal calendar on its civil calendar. In 

recent years there have been several major changes in the law governing criminal procedure. Among the more significant chlnges have been 

those affecting the federal detention and bail statutes, the creation and adoption of the Sentencing Guidelines, and the Cede! alization 

of offenses formerly handled exclusively at the state level. The following questions deal with issues related to criminal cases, including any 

impact they may have on the Court's civil calendar. 

92. Have you practiced federal criminal law during the 

past five yyears? 

No 178 (Please skip questions 93 through 102 and continue with question 103) 

Yes 70 

93. About what percent of your practice is currently devoted 

to federal criminal law? 

94. For how many years have you been practicing federal 

criminal law? 

AVERAGE 

MEDIAN 

AVERAGE 

MEDIAN 

95. In your opinion has the Speedy Trial Act (18 U.S.c.- 3161, et seq.) 

fulfilled its goal of processing criminal cases more quickly? Yes 
No 

18.3% 

10.0% 

14.4 years 

14.0 years 

49 

15 

96. In your opinion what impact have the Sentencing guidelines had in the following areas: 

No Slight Mod 

Effect Increase Increase 

a. Length of sentencing hearing 8 13 20 
b. Length of time needed to process a 8 9 17 

criminal case 
Decreases No 

c. The likelihood of settling a criminal case through Chances Effect 

a negotiated plea 33 5 

97. In your opinion, have the recent federal detention and bail statutes 

affected any criminal defendants represented by you? No 33 

99. In your opinion, have the trials of multi-defendant criminal cases 

(sometimes referred to as 'mega-trials') affected the District's 

Yes 29 

criminal docket? No 10 
Yes 45 

Great 

Increase 

14 

19 

Increases 

Chances 

19 

No 

Opinion 

8 
9 

No 

Opinion 

6 



101. The following is a list of stages in processing a criminal case. 

Please indicate any of them in which you think changes to the 

current practices and procedures would enable the courts to better 

process CIVIL cases Responses 

a. the assignment of criminal cases 9 

b. arraignment procedures 3 

c. pretrial motion practice and discovery 7 

d. jury selection process 2 

e. trial process, generally 5 

f. trial process in trials involving many defendants 20 

g. post-trial motion practice 2 

h. sentencing procedures 6 

103. Based on your experience over the past five years, what 

104. 

impact if any, has the CRIMINAL calendar had on the 

costs of processing CIVIL cases in the Northern District 

of Illinois'? 

No Opinion 

None 

Substantially reduced costs 

Moderately reduced costs 

Moderately increased costs 

Substantially increased costs 

If you indicated in question 103 that the criminal calendar 

had an impact on costs in civil cases, please indicate 

the impact of each of the following on costs 

in civil cases: 

a. Speedy Trial Act 
b. Sentencing Guidelines 
c. Indictments charging large numbers of defendants 

which give rise to lengthy 'Mega-trials' 
d. Changes in federal bail & detention laws 
e. Federalization of crimes previously prosecuted 

at the state level 
f. Other (please specify) 
g. Other (please specify) 

Responses 

103 

21 

1 

0 

61 

32 

Reduces 

Costs 

0 3 
6 5 
0 0 

3 1 
1 1 

0 0 
0 0 

%oe 

Total 

Responses 

47.2% 

9.6% 

05% 

0.0% 

28.0% 

14.7% 

Increases 

Costs 

8 58 15 
29 21 8 

7 42 33 

39 15 6 
14 40 26 

0 2 2 
0 0 0 
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