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Rule 26. General Provisions Governing Discovery; Duty of 
Disclosure 

(a) Required Disclosures; Methods to Discover Additional 
Matter. 

(1) Initial Disclosures. Except in actions 
exempted by local rule or when otherwise ordered, each 
party shall, without awaiting a discovery r i3quest, 
provide to every other party: 

(A) the name and, if known, the address and 
telephone number of each individual likely to have 
information that bears significantly on any claim 
or defense, identifying the subjects of the infor­
mation; 

(B) a copy of, or a description by category 
and location of, all documents, data compilations, 
and tangible things in the possession, custody, or 
control of the party that are likely to bear sig­
nificantly on any claim or defense; 

(C) a computation of any category of damages 
claimed by the disclosing party, making available 
for inspection and copying as under Rule 34 the 
documents or other evidentiary material on which 
such computation is based, including materials 
bearing on the nature and extent of injuries suf­
fered; and 

(D) for inspection and copying as under 
Rule 34 any insurance agreement under which any 
person carrying on an insurance business may be 
liable to satisfy part or all of a judgment which 
may be entered in the action or to indemnify or 
reimburse for payments made to satisfy the judg­
ment. 

Unless the court otherwise directs or the parties 
otherwise stipulate with the court's approval, these 
disclosures shall be made (i) by a plaintiff within 
30 days after service of an answer to its complaint; 
(ii) by a defendant within 30 days after serving its 
answer to the complaint; and, in any event, (iii) by any 
party that has appeared in the case within 30 days after 
receiving from another party a written demand for 
accelerated disclosure accompanied by the demanding 
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party's disclosures. A party is not excused from 
disclosure because it has not fully completed its 
investigation of the case, or because it challenges the 
sufficiency of another party's disclosures, or, except 
with respect to the obligations under clause (iii), 
because another party has not made its disclosures. 

(2) Disclosure of Expert Testimony. 

(A) In addition to the disclosures required 
in paragraph (1), each party shall disclose to 
every other party any evidence that the party may 
present at trial under Rules 702, 703, or 705 of 
the Federal Rules of Evidence. This disclosure 
shall be in the form of a written report prepared 
and signed by the witness which includes a complete 
statement of all opinions to be expressed and the 
basis and reasons therefor; the data or other 
information relied upon in forming such opinions; 
any exhibits to be used as a summary of or support 
for such opinions; the qualifications of the wit­
ness; and a listing of any other cases in which the 
witness has testified as an expert at trial or in 
deposition within the preceding four years. 

(B) Unless the court designates a different 
time, the disclosure shall be made at least 90 days 
before the date the case has been directed to be 
ready for trial, or, if the evidence is intended 
solely to contradict or rebut evidence on the same 
subject matter identified by another party under 
paragraph (2)(A), within 30 days after the disclo­
sure made by such other party. These disclosures 
are subject to the duty of supplementation under 
subdivision (e) (1) . 

(C) By local rule or by order in the case, 
the court may alter the type or form of disclosures 
to be made with respect to particular experts or 
categories of experts, such as treating physicians. 

(3) Pretrial Disclosures. In addition to the 
disclosures required in the preceding paragraphs, each 
party shall provide to every other party the following 
information regarding the evidence that the disclosing 
party may present at trial other than solely for impeach­
ment purposes: 
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(A) the name and, if not previously provided, 
the address and telephone number of each witness, 
separately identifying those whom the party expects 
to present and those whom the party may call if the 
need arises; 

(B) the designation of those witnesses whose 
testimony is expected to be presented by means of a 
deposition and, if not taken by stenographic means, 
a transcr ipt of the pertinent portions of such 
deposition testimony; and 

(C) an appropriate identification of each 
document or other exhibit, including summaries of 
other evidence, separately identifying those which 
the party expects to offer and those which the 
party may offer if the need arises. 

Unless otherwise directed by the court, these disclosures 
shall be made at least 30 days before trial. Within 
14 days thereafter, unless a different time is specified 
by the court, other parties shall serve and file (i) any 
objections that deposition testimony designated under 
subparagraph (8) cannot be used under Rule 32 (a) and 
(ii) any objections to the admissibility of the materials 
identified under subparagraph (C). Objections not so 
made, other than under Rules 402-03 of the Federal Rules 
of Evidence, shall be deemed waived unless excused by the 
court for good cause shown. 

(4) Form of Disclosure; Filinq. The disclosures 
required by the preceding paragraphs shall be made in 
writing and signed by the party or counsel in compliance 
with subdivision (g) (1). The disclosures shall be served 
as provided by Rule 5 and, unless otherwise ordered, 
promptly filed with the court. 

(5) Methods to Discover Additional Matter. Parties 
may obtain discovery by one or more of the following 
methods: depositions upon oral examination or written 
questions; written interrogatories; production of 
documents or things or permission to enter upon land or 
other property under Rule 34 or 45(a) (1) (C), for inspec­
tion and other purposes; physical and mental examina­
tions; and requests for admission. • ••• 
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(b) Discovery Scope and Limits. Unless otherwise 
limited by order of the court in accordance with these rules, 
the scope of discovery is as follows: 

(1) In General. Parties may obtain discovery 
regarding any matter, not privileged, which is relevant 
to the subject matter involved in the pending action, 
whether it relates to the claim or defense of the party 
seeking discovery or to the claim or defense of any other 
party, including the existence, description, nature, 
custody, condition and location of any books, documents, 
or other tangible things and the identity and location of 
persons having knowledge of any discoverable matter. It 
is not ground for objection that the information sought 
will be inadmissible at the trial if the information 
sought appears reasonably calculated to lead to the 
discovery of admissible evidence. 

(2) Limitations. Limitations in these rules on the 
number and length of depositions and the number of 
interrogatories may be altered by local rule for particu­
lar types or classifications of cases. The frequency or 
extent of use of the discovery methods permitted under 
these rules and any local rule shall be limited by the 
court if it determines that: (i) the discovery sought is 
unreasonably cumUlative or duplicative, or is obtainable 
from some other source that is more convenient, less 
burdensome, or less expensive; (ii) the party seeking 
discovery has had ample opportunity by discovery in the 
action to obtain the information sought; or (iii) the 
burden or expense of the proposed discovery outweighs its 
likely benefit, taking into account the needs of the 
case, the amount in controversy, limitations on the 
parties' resources, the importance of the issues at stake 
in the litigation, and the importance of the proposed 
discovery to the resolution of the issues. The court may 
act upon its own initiative after reasonable notice or 
pursuant to a motion under subdivision (c). 

(3) Trial preparation: Materials. subject to the 
provisions of subdivision (b) (4) of this rule, a party 
may obtain discovery of documents and tangible things 
otherwise discoverable under sUbdivision (b) (1) of this 
rule and prepared in anticipation of litigation or for 
trial by or for another party or by or for that other 
party's representative (including the other party's 
attorney, consultant, surety, indemnitor, insurer, or 
agent) only upon a showing that the party seeking 
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discovery has sUbstantial need of the materials in the 
preparation of the party's case and that the party is 
unable without undue hardship to obtain the substantial 
equivalent of the materials by other means. In ordering 
discovery of such materials when the required showing has 
been made, the court shall protect against disclosure of 
the mental impressions, conclusions, opinions, or legal 
theories of an attorney or other representative of a 
party concerning the litigation. 

A party may obtain without the required showing a 
statement concerning the action or its subject matter 
previously made by that party. Upon request, a person 
not a party may obtain without the required showing a 
statement concerning the action or its subject matter 
previously made by that person. If the request is 
refused, the person may move for a court order. The 
provisions of Rule 37(a} (4) apply to the award of 
expenses incurred in relations to the motion. For 
purposes of this paragraph, a statement previously made 
is (A) a written statement signed or otherwise adopted or 
approved by the person making it, or (B) a stenographic, 
mechanical, electrical, or other recording, or a tran­
scription thereof, which is a substantially verbatim 
recital of an oral statement by the person making it and 
contemporaneously recorded. 

(4) Trial Preparation: Experts. 

(A) A party may depose, after any report 
required under subdivision (a)(2) has been provid­
ed, any person who has been identified as an expert 
whose opinions may be presented at trial. 

(B) A party may, through interrogatories or 
by deposition, discover facts known or opinions 
held by an expert who has been retained or special­
ly employed by another party in anticipation of 
litigation or preparation for trial and who is not 
expected to be called as a witness at trial, only 
as provided in Rule 35 (b) or upon a showing of 
exceptional circumstances under which it is imprac­
ticable for the party seeking discovery to obtain 
facts or opinions on the same subject by other 
means. 

(C) Unless manifest injustice would result, 
(i) the court shall require that the party seeking 
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discovery pay the expert a reasonable fee for time 
spent in responding to discovery under sub­
divisions (b) (4) (A) and (b)(4) (B) of this rule; and 
(ii) with respect to discovery obtained under 
subdivision (b) (4) (B) of this rule the court shall 
require, the party seeking discovery to pay the 
other party a fair portion of the fees and expenses 
reasonably incurred by the latter party in obtain­
ing facts and opinions from the expert. 

(5) Claims of Privilege or Protection of Trial 
preparation Materials. When information is withheld from 
disclosure or discovery on a claim that it is privileged 
or subject to protection as trial preparation materials, 
the claim shall be made expressly and shall be supported 
by a description of the nature of the documents, communi­
cations, or things not produced or disclosed that is 
sufficient to enable other parties to contest the claim. 

(c) Protective Orders. Upon motion by a party or by the 
person from whom discovery is sought, accompanied by a 
certificate that the movant in good faith has conferred or 
attempted to confer with other affected parties in an effort 
to resolve the dispute without court action, and for good 
cause shown, the court in which the action is pending or 
alternatively, on matters relating to a deposition, the court 
in the district where the deposition is to be taken may make 
any order which justice requires to protect a party or person 
from annoyance, embarrassment, oppression, or undue burden or 
expense, including one or more of the following: (1) that the 
disclosure or discovery not be had; (2) that the disclosure or 
discovery may be had only on specified terms and conditions, 
including a designation of the time or place; (3) that the 
discovery may be had only by a method of discovery other than 
that selected by the party seeking discovery; (4) that certain 
matters not be inquired into, or that the scope of the 
disclosure or discovery be limited to certain matters; 
(5) that discovery be conducted with no one present except 
persons designated by the court; (6) that a deposition after 
being sealed be opened only by order of the court; (7) that a 
trade secret or other confidential research, development, or 
commercial information not be revealed or be revealed only in 
a designated way; (8) that the parties simultaneously file 
specified documents or information enclosed in sealed enve­
lopes to be opened as directed by the court. 

If the motion for a protective order is denied in whole 
or in part, the court may, on such terms and conditions as are 

6 



Proposed Amendments, 
FEDERAL RULES OF CIVIL PROCEDURE, August 1991 

just, order that any party or person provide or permit 
discovery. The provisions of Rule 37(a) (4) apply to the award 
of expenses incurred in relation to the motion. 

(d) Timing and Sequence of Discovery. Except with leave 
of court or upon agreement of the parties, a party may not 
seek discovery from any source before making the disclosures 
under subdivision (a) (1) and may not seek discovery from 
another party before the date such disclosures have been made 
by, or are due from, such other party. Unless the court upon 
motion, for the convenience of parties and witnesses and in 
the interests of justice, orders otherwise, methods of 
discovery may be used in any sequence and the fact that a 
party is conducting discovery, whether by deposition or 
otherwise, shall not operate to delay any other party's 
discovery. 

(e) Supplementation of Disclosures and Responses. A 
party who has made a disclosure under subdivision (a) or 
responded to a request for discovery with a disclosure or 
response is under a duty to supplement or correct the disclo­
sure or response to include information thereafter acquired as 
follows: 

(1) A party is under a duty seasonably to supple­
ment its disclosures under subdivision (a) if the party 
learns that the information disclosed is not complete and 
correct. with respect to expert testimony that the party 
expects to offer at trial, the duty extends both to 
information contained in reports under Rule 26(a) (2) (A) 
and to information provided through a deposition of the 
expert, and any additions or other changes to such 
information shall be disclosed by the time the party's 
disclosures under Rule 26(a) (3) are due. 

(2) A party is under a duty seasonably to amend a 
prior response to an interrogatory, request for produc­
tion, or request for admission if the party learns that 
the response is not complete and correct. 

(f) [Abrogated.] 

(g) signing of Disclosures, 
Responses, and objections. 

Discovery Requests, 

(1) Every disclosure made pursuant to subdivision 
(a) shall be signed by at least one attorney of record in 
the attorney's individual name, whose address shall be 
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stated. A party who is not represented by an attorney 
shall sign the request, response, or objection and state 
the party's address. The signature of the attorney or 
party constitutes a certification that to the best of the 
signer's knowledge, information, and belief formed after 
a reasonable inquiry the disclosure is complete and 
correct as of the time it is made. 

(2) Every request for discovery or response or 
objection thereto made by a party represented by an 
attorney shall be signed by at least one attorney of 
record in the attorney's individual name, whose address 
shall be stated. A party who is not represented by an 
attorney shall sign the request, response, or objection 
and state the party's address. The signature of the 
attorney or party constitutes a certification that to the 
best of the signer's knowledge, information, and belief 
formed after a reasonable inquiry it is: (A) consistent 
with these rules and warranted by existing law or a good 
faith argument for the extension, modification, or 
reversal of existing law; (B) not interposed for any 
improper purpose, such as to harass or to cause unneces­
sary delay or needless increase in the cost of litiga­
tion; and (C) not unreasonable or unduly burdensome or 
expensive, given the needs of the case, the discovery 
already had in the case, the amount in controversy, and 
the importance of the issues at stake in the litigation. 
If a request, response, or objection is not signed, it 
shall be stricken unless it is signed promptly after the 
omission is called to the attention of the party making 
the request, response, or objection, and a party shall 
not be obligated to take any action with respect to it 
until it is signed. 

(3) If a certification is made in violation of the 
rule, the court, upon motion or upon its own initiative, 
shall impose upon the person who made the certification, 
the party on whose behalf the request, response, or 
objection is made, or both, an appropriate sanction, 
which may include an order to pay the amount of the 
reasonable expenses incurred because of the violation, 
including a reasonable attorney's fee. 
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COMMITTEE NOTES 

subdivision (a). Through the addition of paragraphs (1)­
(4), this subdivision is revised to impose on parties a duty to 
disclose, without awaiting discovery requests, certain basic 
information that is needed in most cases to prepare for trial or 
make an informed decision about settlement. The rule requires all 
parties (1) to identify at the outset of the case all persons with 
pertinent knowledge about the case and sources of potential 
documentary evidence, (2) to disclose in detail all expert opinions 
that may be offered at trial, and (3) to identify the persons and 
exhibits that may be offered at trial. Interrogatories should no 
longer be needed to obtain this information. The enumeration in 
Rule 26(a) of items required to be disclosed does not prevent a 
court by local rule or by order in a specific case from requiring 
that the parties disclose additional information without a 
discovery request. 

The purpose of the revision is to accelerate the exchange 
of basic information about the case and to eliminate the paper work 
involved in requesting such information. The concepts of imposing 
a duty of disclosure were set forth in Brazil, The Adversary 
Character of Civil Discovery: A Critique and Proposals for Change, 
31 Vand. L. Rev. 1348 (1978) and in Schwarzer, The Federal Rules, 
the Adversary Process, and Discovery Reform, 50 U. Pitt. L. Rev. 
703, 721-723 (1989). The rule is based upon the experience of 
several district courts that have required such disclosures by 
local rule or standing orders. 

Paragraph (1). As the functional equivalent of standing 
interrogatories, this paragraph requires early disclosure, without 
need for any request, of four types of information that have been 
customarily secured early in litigation through formal discovery. 
The introductory clause permits the district court to exempt a 
particular case from the requirement for automatic disclosure or to 
provide by local rule for the exclusion from this obligation of 
categories of cases in which discovery will probably be unneces­
sary, such as review of Social security decisions. 

subparagraph (A) requires identification of all persons 
likely to have information that bears significantly on any of the 
claims and defenses presented by the pleadings in the case, 
including damages. The limitation to those with "significant" 
information is not intended to provide an excuse for failure to 
identify persons whose information would not support the party's 
contentions, but rather to eliminate the burdensomeness or 
potential deception arising from a listing of large numbers of 
persons who in some cases (~, some construction contract 

9 



proposed Amendments, 
FEDERAL RULES OF CIVIL PROCEDURE, August 1991 

disputes) may have some knowledge about minor details in the case 
but would be unlikely to be called as witnesses by any party. As 
off icers of the court, counsel are expected to disclose the 
identity of those persons who, if their potential testimony were 
known, might reasonably be expected to be deposed or called as a 
witness by any of the parties. Indicating briefly the general 
topics on which such persons have information should not be 
burdensome, and will assist other parties in deciding whether their 
depositions will actually be needed. 

Subparagraph (8) is included as a sUbstitute for the 
inqul.rl.es routinely made about the existence and location of 
documents and other tangible things in the possession, custody, or 
control of the disclosing party. Although, unlike subdivision 
(a) (3) (e), an itemized listing of exhibits is not required, the 
disclosure should describe and categorize the nature and types of 
documents, including computerized data, sufficiently to enable 
opposing parties (1) to make an informed decision concerning which 
documents should be examined, at least initially, and (2) to frame 
their document requests in a manner likely to avoid squabbles 
resulting from the wording of the requests. Unlike 
subdivisions (a) (1) (e) and (D), this rule does not require produc­
tion of any documents, and, where only the description is provided, 
the other parties are expected to obtain the documents desired by 
proceeding under Rule 34 or through informal requests. In some 
cases, particularly where few documents are involved, a disclosing 
party may prefer simply to provide copies of the documents rather 
than describe them; and the rule is written to afford this option 
to the disclosing party. 

Subparagraph (e) imposes a burden of disclosure that 
includes the functional equivalent of a standing Request for 
Production under Rule 34. A party claiming damages must, in 
addi tion to disclosing the calculation of such damages, make 
available the supporting documents for inspection and copying as if 
a request for such materials had been made under Rule 34. Note 
that, if a party seeks to obtain materials bearing on its claim for 
damages which are in the possession of another party, it should 
seek production by request under Rule 34. 

Subparagraph (D) replaces subdivision (b) (2) of Rule 26, and 
provides that liability insurance policies be made available for 
inspection and copying. The last two sentences of that subdivision 
have been omitted as unnecessary, not to signify any change of law. 
The disclosure of insurance information does not thereby render 
such information admissible in evidence. See Rule 411, Federal 
Rules of Evidence. Nor does subparagraph (D) require disclosure of 
applications for insurance, though in particular cases such 
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information may be discoverable in accordance with revised 
subdivision (a) (5). 

The disclosures specified in subdivision (a) (1) are to be 
made within 30 days after the first answer by a defendant. (In 
cases with multiple defendants, each defendant should make its 
disclosure within 30 days after answering.) To avoid undue delay 
when an answer is deferred pending a ruling on a Rule 12 motion, 
the rule permits any party to accelerate the time for disclosures 
by making its own disclosure and serving a demand that adverse 
parties make their disclosures within 30 days thereafter. 

A longer or shorter period for the disclosures may, however, 
be established by the court. For example, a court may direct that 
the disclosures be made in advance of a scheduling conference under 
Rule 16(b) even if answers have not been filed due to pendency of 
Rule 12 motions. With approval of the court, the parties may agree 
to delay the disclosures (when, for example, early settlement 
appears probable) . 

Before making its disclosure, a party has the obligation 
under subdivision (g) (1) to make a reasonable inquiry into the 
facts of the case. However, the inability of a party to fully 
complete its investigation of the case is not a sufficient 
justification for extending the time for initial disclosures--the 
party should make its initial disclosure based on the information 
then available and, as its investigation continues, supplement its 
responses under subdivision (e) (1). A party is not excused from 
its obligation of disclosure merely because it questions the 
sUfficiency of disclosures made by another party. 

Paragraph (2). This paragraph imposes an additional duty 
to disclose information regarding expert testimony sufficiently in 
advance of trial that opposing parties have a reasonable opportuni­
ty to prepare for effective cross examination and perhaps arrange 
for expert testimony from other witnesses. Normally the court 
should prescribe a time for this disclosure in a scheduling order 
under Rule 16(b), and frequently it will be appropriate to require 
that one party make its disclosure before other parties make their 
disclosures. The rule provides that, in default of such an order, 
the disclosures are to be made by all parties at least 90 days 
before the case has been directed to be ready for trial, except 
that an additional 30 days is allowed (unless the court specifies 
another time) for disclosure of expert testimony to be used solely 
to contradict or rebut the testimony that may be presented by 
another party/s expert. 
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For convenience, this rule and revised Rule 30 continue to 
use the term "expert" to refer to those persons who will testify 
under Rule 702 of the Federal Rules of Evidence with respect to 
scientific, technical, and other specialized matters. 

The rule contemplates a detailed and complete report 
prepared by the expert, stating the testimony such a witness is 
expected to present during direct examination, together with the 
reasons therefor. The information disclosed under the former rule 
in answering interrogatories about the "substance" of expert 
testimony was frequently so sketchy and vague that it rarely 
dispensed with the need to depose the expert and often was even of 
little help in preparing for a deposition of the witness. Revised 
Rule 702 of the Federal Rules of Evidence provides an additional 
incentive for full disclosure; namely, that an expert will not 
ordinarily be permitted to provide testimony on direct examination 
that was not revealed in advance of trial. 

The rule also requires production of the data and other 
information relied upon by the expert and any exhibits or charts 
that summarize or support the expert's opinions. Gi ven the 
obligation of disclosure, litigants should no longer be able to 
argue that materials furnished to their experts to be used in 
forming their opinions are protected from disclosure when such 
persons are testifying or being deposed. Revised subdivision 
(b) (3) (A) authorizes the deposition of expert witnesses, and 
revised subdivision (e) (1) requires disclosure of any changes made 
in an expert's opinions. 

By order in the case, or more generally by a local rule, 
courts may alter the form of disclosure for certain types of 
experts. For example, treating physicians might be relieved from 
any requirement to prepare a written report or to be subjected to 
a two-phase deposition. 

Paragraph (3). This paragraph imposes an additional duty 
to disclose, without any request, information customarily needed in 
final preparation for trial. These disclosures are to be made in 
accordance with schedules adopted by the court under Rule 16{b) or 
by special order. If not otherwise directed by the court, the 
disclosures are to be made at least 30 days before commencement of 
the trial. By its terms, Rule 26{a) (3) does not require disclosure 
of evidence to be used solely for impeachment purposes; however, 
such evidence--as well as other items relating to conduct of 
trial--may be required by local rule or a pretrial order. 

Subparagraph (A) requires the parties to designate the 
persons whose testimony they may present as sUbstantive evidence at 
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trial, whether in person or by deposition. Those whose testimony 
the party expects to present should be listed separately from those 
whose testimony will be presented only if needed because of 
unanticipated developments during trial. 

Subparagraph (B) requires the party to indicate which of 
these potential witnesses will be presented by deposition at trial. 
A party expecting to use at trial a deposition not recorded by 
stenographic means is required by revised Rule 32 to provide the 
court with a transcript of the pertinent portions of such deposi­
tions. This rule requires that copies of the transcript of a 
nonstenographic deposition be provided to other parties in advance 
of trial for verification, an obvious concern since counsel often 
utilize their own personnel to prepare transcripts from audio or 
video tapes. 

Subparagraph (e) requires disclosure of exhibits, including 
summaries (whether to be offered in lieu of other documentary 
evidence or to be used as an aid in understanding such evidence). 
The rule requires a separate listing of each exhibit, but permits 
voluminous items of a similar or standardized character to be 
described by meaningful categories. For example, unless the court 
has otherwise directed, a series of vouchers might be collectively 
shown as a single exhibit with their starting and ending dates. As 
for witnesses, the party is required to designate the exhibits it 
expects to offer separately from those it will offer only if needed 
because of unanticipated developments during trial. 

Upon receipt of these final pretrial disclosures, other 
parties have 14 days (unless a different time is specified by the 
court) to indicate objections to the usability of the deposition 
testimony or to the admissibility of the documentary evidence 
(other than under Rules 402-03 of the evidence rules). Such 
provisions have become commonplace either in pretrial orders or by 
local rules, and significantly expedite the presentation of 
evidence at trial, as well as eliminate the need to have available 
witnesses to provide "foundation" testimony for most items of 
documentary evidence. 

The times set in the rule for the final pretrial disclosures 
are relatively close to the trial date. The objective is to 
eliminate the time and expense in making these disclosures of 
evidence and objections in those cases that settle shortly before 
trial, while affording a reasonable time for final preparation for 
trial in those cases that do not settle. In many cases, it will be 
desirable for the court in a scheduling or pretrial order to set an 
earlier time for disclosures of evidence and provide more time for 
disclosing objections. 
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Paragraph (4). This paragraph prescribes the form of 
disclosures. A writing is required to assure that the parties and 
counsel are mindful of the solemnity of the obligations imposed; a 
signature on such a disclosure is a certification that it is 
complete. consistent with Rule 5 (d), the written disclosures shall 
be filed with the court unless otherwise directed. 

An informal meeting of counsel is the preferred method of 
exchanging the required information. The initial meeting provides 
an opportunity to clarify their disclosures, discuss the exchange 
of additional discoverable information without the need for formal 
discovery requests, identify information needed for an early 
consideration of settlement, and plan for document production and 
such depositions as may be needed. By conferring to make the 
disclosures required by subdivision (a) (3) counsel can consider 
steps to avoid unnecessary proof and cumulative evidence. 

Paraqraph (5). This paragraph is revised to take note of 
the availability of revised Rule 45 for inspection of documents and 
premises from non-parties without the need for a deposition. 
[Asterisks are shown following the first sentence of this paragraph 
in recognition that a proposed amendment to this rule adding a 
sentence relating to conduct of certain discovery outside the 
united states is currently pending before the Supreme court; the 
change in the first sentence, as shown in this revision, is 
proposed without regard to whether or not the provision relating to 
foreign disco~ery is ultimately adopted.] 

Subdivision (b). This subdivision is revised in several 
respects. First, former paragraph (1) is subdivided into two 
paragraphs for ease of reference and to avoid renumbering of 
paragraphs (3) and ( 4) . Textual changes are then made in new 
paragraph (2) to enable the court to keep tighter rein on the 
extent of discovery. The information explosion of recent decades 
has greatly increased the potential cost of wide-ranging discovery 
and thus increased the potential for discovery to be used as an 
instrument for delay or oppression. Amendments to Rules 30, 31, 
and 33 place presumptive limits on the number and length of 
depositions and the number of interrogatories, subject to leave of 
court to pursue additional discovery. The revisions in 
Rule 26 (b) (2) are intended to provide the court with broader 
discretion to impose additional restrictions on the scope and 
extent of discovery and to authorize courts that develop case 
tracking systems based on the complexity of cases to increase or 
decrease by local rule the presumptive number and length of 
depositions and the presumptive number of interrogatories allowed 
in particular types or classifications of cases. 
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Second, former paragraph (2), relating to insurance, has 
been relocated as part of the required initial disclosures under 
subdivision (a) (1) (D), and revised to provide for disclosure of the 
policy itself. 

Third, paragraph (4) (A) provides that expert witnesses who 
are expected to be witnesses will be subject to deposition prior to 
trial, conforming the norm stated in the current rule to the actual 
practice followed in most courts, in which depositions of experts 
have become standard. Concerns regarding the expense of such 
depositions should be mitigated by the fact that the expert's fees 
for the deposition will ordinarily be borne by the party taking the 
deposition and by the presumptive limit under Rule 30 on the length 
of the depositions. The requirement under Rule 26(a) (2) (A) for 
disclosure of a complete and detailed statement of the expected 
testimony of the expert may, moreover, eliminate the need for some 
such depositions. A party that wants to take the deposition of its 
own expert for use at trial must, unless excused by the court under 
Rule 26(a) (2) (C) provide the expert's written report under 
Rule 26(a) (2) (A) before the deposition. 

Paragraph (4) (C), bearing on compensation of experts, is 
revised to take account of the changes in paragraph (4) (A). 

Paragraph (5) is a new provision. The basic features of 
this provision are embodied in a proposed amendment to Rule 26 that 
is currently pending before the Supreme Court. Since some changes 
in the pending amendment are proposed, and since it is proposed 
that this paragraph become part of the rule even if the pending 
amendment to Rule 26 is not adopted, this revision shows the 
paragraph in its entirety as a new provision. 

The Committee Notes prepared at the time the pending 
amendment was submitted to the Supreme Court state the purpose of 
the revision; namely, to establish a procedure by which materials 
withheld from disclosure or discovery on the basis of a claim of 
privilege or work product protection are identified, with suffi­
cient information provided so that other parties can determine 
whether to contest that claim. As those Notes indicate, a party 
can seek relief by a motion for a protective order under subdivi­
sion (c) if providing this information would be unduly burdensome. 

Subdivision ec). This subdivision is revised to require 
that before filing a motion for a protective order the movant must 
confer--either in person or by telephone--with the other affected 
parties in a good faith effort to resolve the discovery dispute 
without the need for court intervention. If the movant has been 
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unable to get opposing parties even to discuss the matter, the 
efforts taken in attempting to arrange such a conference should be 
indicated in the certificate. 

Subdivision (d). This subdivision is revised to provide 
that a party may not begin any formal discovery from any source 
unless it has made its initial disclosure under subdivision (a) (1), 
and may not seek formal discovery from another party prior to the 
time such disclosure has ben made, or should have been made, by the 
other party. Leave of court is required to begin discovery at an 
earlier date. This subdivision does not apply to interviews of 
witnesses and other informal discovery, which may--and indeed 
ordinarily should--be undertaken prior to preparing pleadings to 
the extent consistent with ethical principles. 

Subdivision (e). This subdivision is revised to provide 
that the requirement for supplementation applies to all disclosures 
directed by revised subdivisions (a) (1)-(3). Like the former rule, 
the duty, while imposed on a "party," applies whether information 
is discovered by the client or by the attorney. Supplementations 
should be made with special promptness as discovery deadlines and 
trial approaches. 

The revision also clarifies that the obligation to supple­
ment responses to formal discovery requests applies to interrogato­
ries, requests for production, and request for admission, but not 
ordinarily to deposition testimony. However, changes in the 
opinions expressed by an expert at a deposition are subject to a 
duty of disclosure under subdivision (e)(1). The obligation to 
supplement discovery responses applies whenever a party learns that 
its prior response is no longer complete and correct, and is not 
limited (as under the former rule) to situations in which a failure 
to supplement would have constituted a "knowing concealment." 

Subdivision (f). These provisions are deleted. The special 
"discovery conference" envisioned by the 1980 amendment has not 
proved to be an effective device to prevent discovery abuses. 
Rule 16, taken in conjunction with the current revisions to 
Rules 26-37, provides adequate authority for the court to exercise 
its responsibilities in controlling discovery. 

Subdivision (g). Paragraph (1) is added to require signa­
tures on disclosures, a requirement that parallels the provisions 
of paragraph (2) with respect to discovery requests, responses, and 
objections. 

(Special Note for Publication: As currently drafted, the 
sanctions provisions of both Rule 11 and Rule 26(g) have potential 
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application with respect to discovery motions, requests, responses, 
and objections that are filed with the court. Consideration will 
be given to the question whether this "overlap" should be elimi­
nated, perhaps making the sanctions provisions contained in 
Rules 26 and 37 the sole source for sanctions with respect to 
discovery papers. Comments are welcomed at the present time on 
this question, as such a change might be made without additional 
publication. ] 
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