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Summary of Report 

The judges of the Eastern Oistrict of Virginia have long been 

aware of the need for strong judicial control over the conduct of 

litigation. They have recognized the importance of such control in 

eliminating unnecessary expense and delay in the federal courts. 

The court's and each division's procedures are designed to assure 

the fair and efficie~t processing of cases while accommodating the 

particular needs of the litigants. 

The local rules of the Eastern District of Virginia contain 

numerous provisions geared towards eliminating needless expense and 

delay. The court controls the venue of actions filed in the 

district (pp. 7-8), has explicit rules that address motions and 

discovery practices (pp. 8-12), and provides for the full 

utilization of magistrates (p. 12). Each division has, in 

addition, devised pretrial procedures that set time frames for 

civil cases almost as soon as the case is filed, and envision a 

firm and early trial date. The Alexandria division relies upon a 

master docket system in which the Chief Judge develops the initial 

pretrial schedule and presides at the final pretrial conference 

(pp. 12-15). The Newport News/Norfolk division also uses a master 

docket system, and relies upon its master calendaring clerk and 

judicial law clerks, together with the lawyers, to plan a pretrial 

schedule and set a trial date (pp. 15-18). The Richmond division 

uses an individual docket system in which cases are assigned 

immediately upon filing to an individual judge, who is personally 
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involved in setting the pretrial schedule and trial date (pp. 18-

20). The court has also developed special procedures to deal with 

two special categories of cases filed in the district: asbestos 

products liability cases (pp. 20-22) and pro se prisoner filings 

(pp. 22-28). 

These procedures have enabled the Eastern District of Virginia 

to maintain a position as one of the most efficient and effective 

federal courts in the nation, despite having civil and criminal 

caseloads that well exceed the national average (pp. 29-46). The 

Eastern District of Virginia's per judgeship civil caseload, when 

weighted for complexity, was the second heaviest in the country in 

1990 (p. 40-41). The number of total and felony defendants 

prosecuted in the district also exceeds the national average (pp. 

44-45). The court has had significant judicial vacancies during 

the past two decades (p. 47). Yet the district's disposition rates 

for civil cases were first in the country last year (pp. 38-39), 

and sixth overall for criminal cases (p. 45). 

Because the district I s existing case management procedures 

have been effective in controlling expense and delay, the Advisory 

Group recommends that the court adopt those procedures as its civil 

Justice Reform Act Expense and Delay Reduction Plan (pp. 53-55). 

These procedures already embody and reflect the various principles 

and techniques discussed in the Civil Justice Reform Act to the 

extent warranted by the needs of the district (pp. 56-66). 
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I. Introduction 

The Advisory Group on Expense and Delay Reduction for the 

Eastern District of Virginia submits this Report to the judges of 

the Eastern District of Virginia in partial fulfillment of its 

obligations under relevant provisions of the Civil Justice Reform 

Act of 1990, 28 U.S.C. §§ 471-82 (tlCJRAtI). This Report conforms 

generally to the recommendations of the Judicial Conference 

Committee on Court Administration and Case Management concerning 

the format for such Reports, as articulated in the Judicial 

Conference Committee's memorandum received on September 16, 

1991. 1 

Part II of this Report describes the administrative 

structure of the Eastern District of Virginia and court 

management practices within the district. Part III is an 

assessment of "the current condition of the court's civil and 

criminal dockets, see 28 U.S.C. § 472(c) (l}(A), recent trends in 

case filings in the district, and the corresponding demands that 

are being placed on the court's resources, see 28 U.S.C. § 

472(c}(1} (B). Part III also contains the Advisory Group's 

explanation of why the court has avoided the expense and delay 

common in federal court litigation elsewhere in the federal 

judicial system, see 28 U.S.C. § 472(c) (l) (C). Part IV contains 

the Advisory Group's recommendations to the Court concerning a 

proposed Plan for managing the civil caseload of the Eastern 

1 A copy of the Committee's memorandum is included in 
Appendix 10. 
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District of Virginia, see 28 U.S.C. § 472(b). Part IV also 

discusses the proposed Plan's relationship to the requirements of 

section 473 of the CJRA, see 28 U.S.C. § 472(b) (4). 

The Advisory Group has concluded that the Eastern District 

of virginia's existing civil case management procedures have been 

effective in controlling, to the extent practicable, the expense 

and delay commonly associated with civil litigation in federal 

courts, and in providing quality justice to litigants in the 

district, see 28 U.S.C. § 472(c)(1) (C). The district's 

commitment to minimizing expense and delay is a longstanding one, 

tracing to the efforts of Judges Walter E. Hoffman, Oren R. 

Lewis, and John D. Butzner, Jr. to clear the court's backlog in 

the early 1960's. The court has developed local rules, standing 

orders, and internal operating procedures that envision strict 

judicial control over the conduct of civil litigation in the 

district court, beginning almost from the filing of the initial 

complaint and continuing through the trial if the case does not 

settle. It has benefitted from the willingness of all its 

judges, active and senior judges alike, to maintain significant 

caseloads and process the cases in a timely and efficient manner, 

and from the dedication of its magistrate judges and parajudicial 

personnel to their respective roles in the case management 

process. 

As a result of the historic efforts of Judges Hoffman, 

Lewis, and Butzner in the 1960's, and the ongoing efforts of all 

the court's judicial and parajudicial personnel and the bar, the 
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court has consistently avoided the litigation "crisis" that 

appears to confront many other federal district courts. 

Accordingly, as is explained more fully in Part IV, the Advisory 

Group recommends that the Eastern District of Virginia adopt its 

existing local rules and procedures, as augmented by suggestions 

for certain minor rule or procedure changes described in Part IV, 

as its CJRA Expense and Delay Reduction Plan, see 28 U.S.C. § 

472(b). These suggestions primarily concern formalization or 

standardization of some procedures already used in one or more of 

the divisions within the district. 

As is discussed in detail below, the Advisory Group has 

fully considered each of the principles, guidelines, and 

techniques of litigation management outlined in the CJRA, see 28 

U.S.C. § 472{b), 473(a)-(b), in making its recommendations to the 

court. The Advisory Group believes that existing procedures 

incorporate these principles, guidelines, and techniques to the 

extent warranted by the needs of the district, and that major 

alterations of existinq procedures to include principles, 

guidelines, and techniques not so incorporated would be 

counterproductive. 

The Advisory Group recommends that the Eastern Oistrict of 

virginia file its Plan by December 31, 1991 and request 

designation as an Early Implementation District pursuant to 28 

U.S.C. § 482(c). The Group believes that the court should seek 

Early Implementation fundinq for one additional deputy clerk in 

each divisional office. 

3 



II. Description of the court 

A. Characteristics of the Court 

The Eastern District of Virginia has nine permanent district 

judgeships; this figure does not include senior district 

judgeships. One of these judgeships is currently vacant due to 

the recent elevation of Judge Clarke to senior status. The 

Eastern District of Virginia has been allotted one "temporary" 

district judgeship under section 203(b)(2)(C) of the Federal 

Judgeship Act of 1990, but as of September 6, 1991 this temporary 

judgeship had not been filled. The judgeship was allocated to 

the Eastern District of Virginia because of its large per 

judgeship caseload, including per judgeship weighted civil 

caseload and per judgeship criminal caseload, which is 

substantially higher than the national average. 

The Eastern District of Virginia has a total of five senior 

district judges. All of these senior judges maintain a case load 

within the district, serve at trials in other district courts, 

and serve on federal appellate panels. 

A total of 4.1 judgeship months were vacant during the 

statistical year ending June 30, 1990. This means that, for 4.1 

months during that period, a judicial vacancy on the court 

remained unfilled. A judicial vacancy currently exists on the 

court. 

The district has four bankruptcy judges. 

There are eight federal magistrate judges in the district. 

One of these is a part-time magistrate judge. 
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The Eastern District of Virginia comprises four separate 

divisions: Alexandria, Newport News, Norfolk, and Richmond. 

E.D.Va. Local R. 3(B). The Alexandria and Richmond divisions 

have historically operated independently of the others with 

respect to most case management procedures. The Newport News and 

Norfolk divisions, though separate by law and local rule, are 

operated as one court. 

B. special statutory Requirements 

Congress has not designated the Eastern District of Virginia 

in section 482 of the CJRA as a "demonstration district", that 

is, as a court that must incorporate specific litigation 

management principles or techniques into its Expense and Delay 

Reduction Plan. Nor has the Judicial Conference designated the 

court a pilot district under that section. Accordingly, the 

court is not statutorily required to include all six principles 

and guidelines of litigation management listed in section 472(a) 

in its Expense and Delay Reduction Plan • 

The Advisory Group has recommended below that the court file 

its Plan by December 31, 1991 and request designation as an Early 

Implementation district pursuant to section 482(c) of the CJRA. 

c. Case Kanagement Procedures in 
the Bastern District ot virginia 

The following subsections discuss specific case management 

practices which, in the Advisory Group's opinion, are the key to 

the court's historic effectiveness in handling its civil 

caseload. Subsection C.l. discusses specific local rule-based 

procedures that in the Advisory Group's view are the essential 
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ingredients of the court's effective case management strategy and 

that are common to all divisions. SubsectionC.2. discusses 

some of the differences among the divisions with respect to court 

management procedures. These differences reflect the preferences 

of the district judges assigned to these divisions concerning the 

details of case, motion, and trial assignment. Despite the 

differences in specific docketing and scheduling practices, all 

divisions have comparable management statistics with respect to 

comparable classes of cases. Finally, subsection C.3. addresses 

special procedures that the district uses in connection with two 

categories of cases: asbestos-related personal injury litigation 

and.pro se prisoner civil rights complaints and petitions for 

habeas corpus relief from state or federal convictions. 

1. Local Rules Governing Case Management 

The local rules for the Eastern District of Virginia are 

designed to minimize unnecessary delay and expense in the civil 

litigation process while achieving quality justice for the 

litigants. Towards that end, these rules envision strict control 

by the district judges over litigation filed in the court, as 

expressly authorized and contemplated by Rule 16 of the Federal 

Rules of civil Procedure. This control extends to motions 

practice, discovery, and the scheduling of trials. The rules 

also contemplate attorney awareness of and compliance with time 

deadlines imposed by the rules and by orders in individual cases, 

and make clear that the court regards requests for extensions and 

continuances unfavorably. E.D. Va. Local R. 1l(J). 
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The local rules of the Eastern District of Virginia are 

attached to this Report as Appendix 3. The Advisory Group 

believes that these rules comply fully with the requirements and 

limitations of 28 U.S.C. § 2071-77 and Federal Rule of Civil 

Procedure 83. Although all of these rules contribute to the 

district's sUccessful management of its civil and criminal 

caseloads, several are particularly important. Many of these 

rules, all of which antedate the CJRA, incorporate the very 

principles, guidelines, and techniques of litigation management 

that Congress has indicated are important components of any 

Expense and Delay Reduction Plan. Accordingly, the salient 

features of some of these rules are discussed below. 

a. Local rules concerninq venue. The Eastern 

District's Local R. 3 creates and defines the four divisions of 

the district. Local R. 4 articulates venue rules governing where 

an action that may be filed in the Eastern District of Virginia 

under federal venue statutes must be filed within the district. 

These venue provisions have contributed to reduced expenses by 

confining the location of litigation to the geographical area of 

the district within which it is most convenient for the court and 

parties to conduct discovery and, in the event of trial, to try 

the case. 

b. Local rules concerninq motions practice. The 

principal local rule governing motions practice in the Eastern 

District of Virginia is Local R. 11. This rule requires that 

motions be in writing unless the motion is made in court during a 
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hearing or the court specifically waives this'requirement. It 

precludes the use of ttform" motions unless extraneous material is 

deleted and the filing attorney personally reviews the motion and 

certifies that the motion as filed is fully pertinent to the 

case. Generally, a written brief must accompany all motions. 

This requirement, however, does not apply to motions for more 

definite statement or default judgment, for extensions of time to 

file a responsive pleading unless the time to file has expired, 

or to some discovery motions. 

One of the most important features of Local R. 11 is its 

requirement that counsel seeking a hearing on a motion must 

certify to the court that she has met with opposing counsel and 

attempted to narrow the areas of disagreement at issue in the 

motion. The motion is returnable to the hearing date and time. 

The rule provides that in divisions having a motions day, the 

court will schedule a hearing on the motion at the earliest 

possible hearing date. 2 

Motions for summary judgment must be filed sufficiently in 

advance of the scheduled trial date to allow the court fully to 

consider the motion and supporting briefs before that date. A 

motion that has not been filed-in a timely manner will not be 

considered. Motions for continuance of a scheduled trial date 

are not granted upon the mere agreement of counsel, but only for 

good cause shown to the court. 

2 currently, only the Alexandria division has a ,motions day_ 
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The four divisions implement the general provisions of Local 

R. 11 in somewhat different ways. The details of each division's 

motions procedures are discussed later. 

o. Looal rules oonoerning disoovery. Local R. 11.1 

governs discovery practice in the Eastern District of Virginia. 

This rule has been instrumental in controlling litigation 

expenses associated with discovery. Among its important 

provisions are those setting a limit on the number of 

interrogatories that may be filed in a civil case to 30, 

including parts and subparts, see Local R. 11.1(A), and limiting 

the number of non-party depositions that a party may take to 

five, see Local R. ll.l(B). 

The local rule contains several subsections designed to 

control the time expended in discovery and prevent conflicts 

about discovery from delaying the litigation. For example, it 

requires that objections to requests for discovery must generally 

be filed within 15 days after service of the discovery request, 

see Local R. 11.1(0), that once the court has ruled on a motion 

to compel or for protective order the litigants must provide 

discovery to the extent contemplated by court's order within 11 

days, see Local R. 11.1(H), and that parties may not extend the 

time limits for discovery established in the local rules and the 

scheduling order of the case without the court's explicit 

permission, see Local R. 11.1(K). 

The rule requires that parties file written motions 

concerning discovery with the court, see Local R. 11.1(C), but 
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that only important motions such as motions to compel or motions 

for protective order be accompanied by a brief, see Local R. 

ll.l(E) and (F). No motion concerning discovery may be filed, 

however, until counsel have met an attempted to resolve any 

discovery-related controversies informally, see Local R. ll.l(J), 

and the court will not rule on any discovery motions not 

accompanied by statement of counsel that such a meeting has taken 

place, 19. Discovery motions are, of course, subject to the 

provisions of Local R. 11 concerning the setting of a hearing 

date. 

The local rule contains explicit sanction provisions 

applicable to frivolous discovery requests, see Local R. 11.1(L) 

and general failure to comply with the provisions of the local 

rule or any court order concerning discovery, Local R. 11.1(M). 

These sanction provisions are enforced in the Eastern District of 

Virginia. 

Local R. 21, which deals with depositions, has also helped 

reduce litigation costs associated with discovery. This rule 

ensures that depositions of parties or party representatives are 

ordinarily taken at a location within the district, see Local R. 

21(A). The party serving notice of deposition must pay the costs 

of recording and transcribing the deposition, but transcription 

costs are taxable if the prevailing party made use of the 

deposition transcript during trial, see Local R. 21(B). The rule 

also requires, in the case of depositions taken outside the 

district, that the party taking the deposition pay reasonable 

10 
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travel expenses for one opposing counsel to travel to and from 

the deposition, see Local R. 21(0) and (E), in an amount not 

exceeding "an amount which would reasonably be required to be 

paid to associate counsel in the area," see Local R. 21(E). 

These provisions ultimately encourage parties to take depositions 

within the district, minimize attorneys' fees associated with the 

deposition process, and deter the taking of unnecessary 

depositions generally. 

The local rule also contains important provisions concerning 

how depositions are used during the pretrial process and during 

the trial. First, it requires that counsel review all 

depositions, prepare summaries of certain parts of the 

depositions, such as experts' qualifications, and delete 

irrelevant material and objections made during the deposition, in 

the event that the deposition is read during the trial, see Local 

R. 21(F). Second, for nonjury trials counsel must prepare and 

submit to the court summaries of "the salient points" of 

depositions used as evidence at the trial, see Local R. 21(G). 3 

These two subsections of the local rule may contribute to the 

fact that the average length of a civil trial in the Eastern 

District of Virginia is shorter than the national average. 

d. Local rules concerninq the role of maqistrate 

judqes. Local R. 29, which outlines the duties that magistrate 

3 The Fourth Circuit has upheld the practice of requiring 
lawyers to summarize depositions at trial, see. e.g., Dabbaghian v. 
Pierce, 884 F.2d 1387 (4th Cir. 1989) (unpublished) 1 Walker v. 
Action Indus., 802 F.2d 703 (4th Cir. 1986), although it has never 
specifically considered the validity of Local R. 21(G). 
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judges may perform within the district, implements the provisions 

of 28 U.S.C. § 636, Fed. R. Civ. P. 72-76, and the Federal Rules 

of Criminal Procedure to their fullest extent. Magistrate 

judges' duties differ somewhat from one division to another, but 

they play an important role in the case management procedures of 

the district. In all divisions, magistrate judges handle a broad 

range of criminal matters. Their primary civil duties include 

determining discovery motions, handling pro se prisoner-related 

matters, hearing and deciding matters designated by the district 

judge, and, with increasing frequency, exercising full 

jurisdiction over civil cases by stipulation of the parties. The 

details of how each division uses its magistrate judges are 

described more fully below. 

2. Division Procedures 

Each division implements the local rules structure in its 

own way, resulting in some differences among the four divisions 

with respect to how civil cases are managed. The most 

fundamental difference among the divisions is that the Richmond 

division uses an individual docket system in which cases are 

assigned promptly upon filing to an individual trial judge, while 

the other three divisions have master docket systems. This 

subsection describes the idiosyncracies of each division's case 

management prqcedures as they pertain to the civil caseload. 

a. Alexandria division. The Alexandria division, 

which presently has four active judges, uses a pure master docket 

system. Upon filing, a case is placed on the division's master 

12 
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docket. The clerk's office r~views this docket monthly, and 

newly filed cases are examined to determine whether all parties 

have filed some type of pleading or response (including a notice 

of appearance). If one or more parties have not responded in 

some way to the complaint, the case is abated pursuant to Local 

R. 6. 

Once all named parties have filed something with the court, 

the Chief Judge of the district enters a Rule 16 scheduling 

order, which, inter alia, sets discovery cutoff and final 

pretrial conference dates, requires that any motions filed in the 

case be heard prior to the final pretrial, and advises counsel of 

certain obligations with respect to the discovery process, the 

final pretrial conference, and the trial. This order typically 

sets the final pretrial conference for two to three months after 

filing and cuts off discovery the Friday before that conference. 

Any defendant who has filed a response of some kind but has not 

answered is ordered to file an answer within ten days. Under the 

scheduling order and the division's procedures, all motions must 

be heard to obtain a ruling and must be scheduled for a hearing 

no later than the Friday before the final pretrial conference. 

The standard order also notifies counsel that a trial will be set 

at the final pretrial conference and will take place from three 

to eight weeks after that conferenceo A copy of the standard 

scheduling order used in Alexandria is included in Appendix 5. 

In the Alexandria division, Fridays are reserved for the 

hearing of motions that have been scheduled for that day by the 
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clerk's office. Magistrate judges handle all discovery motions 

filed in the Alexandria division. Motions are scheduled to be 

heard by a particular judge or magistrate judge. The clerk's 

office estimates that approximately fifty civil and criminal 

motions are heard on a typical motions day in the division, and 

that approximately 95% of all motions are decided at the hearing. 

Attorneys for the litigants must meet in advance of the 

final pretrial conference to arrive at a stipulation of 

uncontested facts. The Chief Judge of the district, who is 

located in Alexandria, presides at all final pretrial conferences 

in the Alexandria division. Under the standard scheduling order 

discussed above, attorneys must bring to the final pretrial 

conference witness and exhibit lists, exhibits marked and ready 

for filing, and the written stipulation of uncontested facts. 

Any objections to exhibit evidence must be noted at the final 

pretrial conference; the court rules on these objections at 

trial. 

Trials are assigned randomly among the division's four 

judges, giving due consideration to the judges' schedules and 

potential ethical conflicts. In bench trials, counsel must file 

with the clerk written proposed findings of fact and conclusions 

of law. 

b. Newport News and Norfolk divisions. Newport News 

and Norfolk are distinct divisions under Local Rule 3(8). Each 

division maintains a separate docket and staff. The clerk's 

office in Newport News is responsible for docketing and 
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monitoring all civil actions filed in the Newport News division. 

Newport News and Norfolk cases are calendared for initial 

pretrial conferences, hearings on motions, trials, and other 

matters by the master calendar clerk located in Norfolk. Civil 

motions filed in Newport News cases are sometimes heard in 

Newport News, sometimes in Norfolk. Cases originating in Newport 

News are tried in Newport News during days on which one of the 

judges is sitting there. since January 1991, the magistrate 

judge located in Newport News has begun to decide civil motions 

and assume jurisdiction over civil actions as permitted by 28 

U.S.C. § 636, Fed. R. civ. P. 72-76, and E.D. Va. Local R. 29. 

The availability of this magistrate judge to handle a broad range 

of civil matters has increased the workload of the clerk's office 

in Newport News. 

The "tickler system" in Norfolk flags cases in which return 

of service on a defendant was not made within the 120 days 

required by Rule 4 or in which the defendant has failed to file a 

motion to dismiss or an answer. This system also flags cases in 

which a motion is ready for hearing or ruling. The tickler 

system used by the Norfolk division, which applies in most 

respects to Newport News cases as well, is described in a 

Memorandum attached to this Report as Appendix 4. 

The Newport News and Norfolk divisions use a master docket 

system. This means that matters needing judicial attention are 

handled by the judges on a rotational basis; individual cases are 

not assigned to a particular judge. Within two weeks of the time 
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a case is at issue, an initial pretrial conference is scheduled 

by the master calendar clerk, who is located in Norfolk. This 

conference takes place at the court but is generally conducted by 

either the master calendar clerk or a judicial law clerk, and one 

attorney for each party is required to attend. At this 

conference, a time frame for discovery and a trial date are 

established. If counsel indicate that any "technical" problems 

such as possible misjoinder, a party's incompetence, or a 

jurisdictional issue may exist, a time for hearing such issues is 

set. If they indicate that any motions are likely to be filed in 

the case, the clerk will work with the lawyers to develop a 

briefing schedule for these motions. Motions are scheduled for 

hearing only after filing, however, and according to the 

provisions of Local R. 11. 

The precise timing of pretrial events differs from case to 

case. In setting the pretrial schedule, the master calendar 

clerk or judicial law clerk works backwards from a trial date, 

which is set for four to six months after the initial pretrial 

conference according to the complexity of the case. The final 

pretrial conference is set for two-and-a-half to three weeks 

before trial. An attorney conference is two weeks before the 

final pretrial conference, the cutoff for de bene esse 

depositions two weeks before the attorney conference, defendants' 

discovery cutoff two weeks before that, and the plaintiffs' 

discovery cutoff one month preceding that. Motions pending at 
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the time of the initial pretrial are handled under the local 

rules; and filing deadlines are set for anticipated motions. 

The result of the initial pretrial conference is the 

scheduling order required by Rule l6(b). An example of the 

scheduling order used in the Newport News and Norfolk divisions 

is included in Appendix 6. The initial conference and resulting 

scheduling order procedures permit reasonable accommodation of 

the needs of the parties, attorneys, and court without 

sacrificing the court's commitment to a prompt and fair 

resolution of the case. 

Motions are decided on the papers unless the attorney who 

desires a hearing has obtained a hearing date as provided by the 

local rule. The calendaring clerk sets all motions for a date 

and time certain; judges are scheduled to hear motions according 

to their availability and the need to avoid potential ethical 

conflicts. Magistrate judges have historically heard all 

discovery motions. Recently, the judges in these two divisions 

have begun to refer more motions to the magistrate judges for 

hearing as permitted by 28 U.S.C. § 636 and Local R. 29, and 

civil litigants are more frequently stipulating to the magistrate 

judges' j.urisdiction over the entire case under these provisions. 

Usually, the presiding judicial officer rules on a motion from 

the bench. 

As noted, the trial date for the case is set at the initial 

pretrial conference. Usually, the trial judge is not assigned 

until the Thursday preceding the trial date. In some complex 
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cases, the trial judge is assigned earlier to allow the judge to 

become more familiar with the record. The vast majority of all 

civil cases, in this division as elsewhere, settle prior to 

trial. 

c. Richmond division. The Richmond division has two 

active judges and one senior judge. The division uses an 

individual docket system in which cases are assigned to the 

judges on a rotational basis, and the judge to whom a case is 

assigned then handles all conferences held, motions filed, and 

other matters arising in the case. Each judge has formulated his 

own pretrial procedures for use in cases assigned to him, but 

these procedures are for the most part quite similar." 

The clerk's office monitors all cases to ensure that the 

plaintiff has filed proof of service on all defendants and that 

answers or other responsive pleadings have been filed. If the 

plaintiff fails to file proof of service, the case is abated 

pursuant to Local R. 6. If a party does not timely file a 

responsive pleading, the clerk's office notifies the party that 

he is in default. The court enters a default judgment if there 

is still no answer pursuant to Local R. 12(B). 

Judge Merhige's procedures are as follows. The courtroom 

deputy schedules a pretrial conference within 10 days of when the 

clerk's office has knowledge of counsel for the defendant by 

virtue of an entry of appearance, motion to dismiss, or answer. 

Judge Merhige presides at this conference, at which a discovery 

schedule is established and dates for the final pretrial 
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conference and the trial are set. Usually the trial date is set 

for three to four months after the initial pretrial conference. 

The result of the initial conference is a Rule 16 scheduling 

order. 

Judge Spencer's procedures are similar. When attorneys for 

all parties are known, a scheduling order is sent to counsel 

which sets an initial pretrial within 30 days. He sets his cases 

personally, and his secretary schedules motions. His courtroom 

deputy schedules most criminal matters. 

Judge Williams sets his own cases, attorneys must schedule 

motions and arraignments though his secretary, and his courtroom 

deputy sets a pretrial conference date that is three to four 

months after the answer has been filed. 

Examples of each judge's scheduling order are included in 

Appendix 7. 

Motions are handled according to the procedures described in 

Local R. 11. If an attorney desires a hearing on a motions, she 

must contact the appropriate judge's secretary and arrange for a 

hearing date. 

There are very few disputes concerning discovery in the 

Richmond division. When discovery-related motions are filed, 

however, judges handle these as they would any other motion. 

Magistrate judges do not become as involved in discovery in this 

division as they do elsewhere in the district. 
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3. Procedures Governinq special Classes of Cases 

Special procedures apply to two categories of cases in the 

Eastern District of Virginia's civil caseload: asbestos-related 

personal injury cases and pro se prisoner petitions. 4 These 

procedures have been designed to account for the special 

characteristics and needs of these two classes of civil 

litigation. 

a. Asbestos litiqation. Most of the asbestos-related 

cases filed in the Eastern District of Virginia are associated 

with the shipbuilding industry in Newport News and Norfolk. 

Several companies that at one time were routinely named as 

defendants in these cases are protected under Chapter 11 of the 

Bankruptcy Code, and all pre-1990 cases in which those defendants 

are named parties have been stayed with respect to the bankrupt 

defendants. These older cases are all resolved with respect to 

non-bankrupt defendants. 

All new asbestos-related cases filed in the Newport News or 

Norfolk division are subject to special procedures designed by 

Judge Clarke. When a new complaint is filed, the filing attorney 

must provide the named defendants with the plaintiff's medical 

records, pursuant to a standing order entered December 30, 1990. 

The complaint must also provide certain information concerning 

4 In addition, a large number of Dalkon Shield-related 
personal injury cases, in which the principal defendant is in 
bankruptcy, are stayed. New claims against the bankrupt defendant 
must be filed in the bankruptcy court pursuant to the provisions of 
the Bankruptcy Code. 
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the plaintiff's work history and factual material that is 

critical to determining individual defendants' relative potential 

liability. Upon filing, the court enters a standard pretrial 

order that delimits the time for discovery and sets dates for a 

final pretrial conference, attorney settlement conference, and 

trial. 

The asbestos procedure contemplates that all cases filed 

within a designated two week period will be set for trial on the 

second or fourth Tuesday of the month that is approximately six 

months after the filing date. For example, all asbestos cases 

filed during the first two weeks of June 1991 are included in the 

"trial group" set for trial on January 14, 1992. If any case in 

that group does not settle prior to the trial date, it will be 

tried on that date • 

As is the case nationally, virtually all asbestos cases in 

the Eastern District of Virginia settle before trial. For 

example, of about 1100 such cases filed in February 1990 and set 

for trial in October 1990, all but two settled. The trials of 

the two cases that did not settle took approximately four trial 

days. 

The special asbestos procedures used in the Eastern District 

of Virginia implicitly recognize that the legal and factual 

issues in these cases are generally very simple. The procedures 

are designed to focus the attorneys' attention on the particular 

facts of the case--such as the extent of the plaintiff's personal 

injury, the extent of her exposure, if any, to individual 
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defendants' products, possible statute of limitations problems-­

that are relevant in arriving at a settlement amount. The 

procedures ensure that plaintiffs who can establish a nexus 

between their injuries and the defendants' products receive fair 

compensation in a timely manner. They prevent the unnecessary 

allocation of resources to the mere process of obtaining 

compensation. 

A copy of the standard pretrial order used in asbestos cases 

filed in Newport News or Norfolk is included in Appendix 8. 5 

2. Pro se prisODer litiqatioD. The state maximum security 

prison and a large federal correctional institution are located 

within the Eastern District of Virginia. As a result, the per 

judgeship filings figure for pro se prisoner civil rights 

complaints and habeas corpus petitions (28 U.S.C. §§ 1983, 2241, 

2254, 2255, and Bivens actions) well exceeds the national 

average. Pro se prisoner complaints and petitions are processed 

initially in Richmond, and then transferred to other divisions 

for ultimate disposition. 6 Three staff attorneys, who are hired 

5 On July 29, 1991, a Multi-District Litigation panel 
transferred all pending asbestos-related products liability 
litigation to the Eastern District of Pennsylvania to be under the 
control of Judge Charles R. Weiner. See In Be Asbestos Products 
Liability Litigations (Ho. VI), MOL No. 875 (July 29, 1991) (copy 
of order included in Appendix 8). Judge Weiner has advised Judge 
Clarke of this district that if the Eastern District of Virginia 
cases do not settle promptly, he will transfer them back to this 
district. 

6 civil rights and habeas cases in which the inmate is 
represented at the time of filing by an attorney are handled 
according to the court's and division's normal procedures governing 
civil actions. 
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for one-year appointments, assist the court in processing these 

cases. Local R. 28 governs prQ se prisoner complaints and habeas 

petitions. 

The staff attorney assigned to the Richmond division is 

responsible for the initial, prefiling stage of all cases and for 

the cases ultimately assigned to the Richmond division. All pro 

~ prisoner complaints, both civil rights and habeas corpus, are 

sent upon receipt in the clerk's office to the Richmond staff 

attorney. The complaint is not formally filed at this time. The 

staff attorney reviews the papers to determine whether any 

technical defects exist--for example, to ensure that the proper 

number of copies have ~een filed, that the proper defendants are 

named, etc. If the papers are defective in some way, they are 

returned to the inmate along with a letter indicating the reasons 

for the return. A form letter exists for this purpose, although 

in some cases the staff attorney must draft a more tailored 

letter. A copy of the form letter used at this stage is included 

in Appendix 9. 

Once the papers are in order, the staff clerk assigns the 

case to an individual judge within the appropriate division. 

This assignment process is quite specific. Once an inmate has 

filed any pro se petition or complaint in the Eastern District of 

virginia, subsequent complaints will be assigned to the judge who 

handled the first complaint. Petitions filed pursuant to 28 

U.S.C. § 2255 are assigned to the sentencing judge. Habeas 

petitions involving state prisoners are assigned to a judge in 
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the division encompassing the county in which the state 

conviction occurred. otherwise, cases are assigned randomly to 

all judges in the district, with the objective of keeping the pro 

se prisoner case load relatively equal among all judges in the 

district. All senior judges except one maintain a half-load of 

prisoner cases. 

Once the case has been assigned to an individual judge, it 

is "provisionally" filed and handled according to procedures used 

by that judge's division. Three specific procedures are used in 

all divisions. 

First, all divisions utilize the in fOrma pauperis procedure 

outlined in Local R. 28(C), which contemplates that virtually all 

pro se filers will pay at least a nominal filing fee. The staff 

attorney for each division queries the institution concerning the 

inmate's account balance during the six months preceding the 

filing of the complaint or petition. The judge to whom the case 

is assigned then assesses a filing fee that may total no more 

than 20% of the aggregate amount in the account during that 

period. Most judges in the district assess a filing fee of 15%. 

The inmate has an opportunity to object to the fee and request 

waiver of all or part of the fee, but waivers are granted only in 

cases of extreme hardship, such as when a plaintiff is paying 

child support from his prison earnings. The case is not treated 

as filed until the inmate pays the filing fee assessed under 

Local R. 28(C). Copies of the documents used in the in fOrma 

pauperis procedure are included in Appendix 9. 

24 



• 

, 

I: 

it 

Second, pro se civil rights complaints based on alleged 

constitutional violations occurring in state penal institutions 

are subject to the provisions of 42 U.S.C. § 1997e, a federal 

statute authorizing states to implement administrative grievance 

procedures for prisoners' civil rights claims. If a state's 

grievance procedures have been approved under 28 U.S.C. § 

1997e(2), district courts may require exhaustion of these state 

administrative remedies before they will consider a state 

prisoner's civil rights complaint. The civil rights grievance 

procedures of all major Virginia penal institutions have been 

approved under section 1997e(2). 

Most pro se civil rights complaints filed in the Eastern 

District of Virginia are subject to the provisions of section 

1997e. These cases are stayed pending exhaustion of the state 

administrative remedy. There is some empirical evidence that 

implementation of these grievance procedures has reduced the 

number of pro se prisoner civil rights complaints filed in the 

Eastern District of Virginia. 

Third, the United states Court of Appeals for the Fourth 

Circuit has held that prisoners proceeding pro se must be given 

adequate opportunity to respond to a motion for summary judgment, 

see Roseboro y. Garrison, 528 F.2d 309 (1975). The district has 

developed a so-called "Roseboro notice" that must be sent to all 

prisoners whose complaint or petition is subject to a motion for 

summary judgment. A copy of the district's "Roseboro notice" is 

included in Appendix 9. 
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The specific pro se procedures for each division are 

summarized briefly below. 

i. Pro se procedures: Alexandria division. The staff 

attorney assigned to the Alexandria division completes the in 

forma pauperis procedure and then, assuming that the plaintiff 

pays the appropriate filing fee and the case is filed, reviews 

the papers and drafts an appropriate opinion and order. If the 

staff attorney believes that she needs additional factual 

information she will prepare an order directing the appropriate 

party to provide the necessary evidentiary material. Once a 

draft opinion and order have been prepared, they are sent for 

review and final disposition to the district judge to whom the 

case has been assigned. 

Most cases are disposed of without a hearing. If a hearing 

is necessary, the date of the hearing is set by the Chief Judge 

at a final pretrial conference. Hearings in these cases are 

conducted by a magistrate judge in his or her courtroom. Counsel 

is appointed if the inmate has requested counsel and the nature 

of the case warrants such appointment. The magistrate judge 

makes findings of fact and recommendations to the district judge 

as permitted by Local R. 29. 

ii. Pro se procedures: Newport Ne.s and Norfolk 

divisions. About 50% of the pro se prisoner cases received in 

the Newport News/Norfolk division are handled by the pro se law 

clerk, and 50% go directly to the judges' chambers. After the 

defendants respond to the complaint or petition, the pro se law 
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clerk or the judge's law clerk, as the case may be, notifies the 

inmate by a form letter how he should respond to the defendants' 

pleadings (e.g., with a brief, documents or other evidentiary 

material). In addition, the law clerk may prepare 

interrogatories for either or both sides if the court has 

insufficient factual information to decide the case. 

The vast majority of pro se prisoner civil rights cases are 

decided at the summary judgment stage. If not, and the inmate 

has not made a demand for jury trial, the case is referred to the 

magistrate judge for an evidentiary hearing_ In a number of 

cases, the magistrate judge appoints an attorney to represent the 

inmate if the case has reached this stage. Hearings are usually 

conducted at the institution where the inmate is incarcerated. 

The magistrate judges, with the assistance of their law 

clerks, handle all habeas petitions filed in these two divisions, 

in accordance with the provisions of Local R. 28 and 29. 

iii. Pro se procedures: Richmond division. All ~ 

~ petitions and complaints assigned to the Richmond division go 

through the in fOrma pauperis procedure of Local R. 28. Pro se 

prisoner cases, as are all civil cases filed in Richmond, are 

handled according to the individual judges I own procedures. The 

staff attorney in Richmond coordinates with each individual judge 

to ensure that the prisoner cases are processed efficiently. The 

magistrate judge located in Richmond is very much involved with 

these cases, reviewing and signing preliminary orders drafted by 

the staff attorney. Most cases are decided at the summary 
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judgment stage. The magistrate judge conducts almost all 

hearings held in connection with pro so prisoner cases pursuant 

to Local R. 29. 

III. Assessment of Conditions in the District 

A. Condition of the Docket 

The CJRA requires that each advisory group "promptly 

complete a thorough assessment of the state of the court·s civil 

and criminal dockets. 1I 28 U.S.C. § 472(C) (1) (A). This 

assessment is a necessary predicate to formulating the proposed 

Expense and Delay Reduction Plan. Although the Federal Judicial 

Center and the Administrative Office have repeatedly cautioned 

Advisory Groups about the potentially misleading nature of court 

management statistics, it is clear that Congress considers such 

statistics a relevant indicator of judicial workload and the 

extent of unacceptable expense and delay within individual 

district courts. Accordingly, sUbsections III.A.1. and III.A.2. 

below discuss recent judicial workload and case management 

statistics (civil and criminal) for the Eastern District of 

Virginia, and compares those statistics to national medians. 

1. state of the civil and criminal Dockets 

Analysis of court management statistics reported by the 

Administrative Office for the Eastern District of Virginia 

reveals that the district has historically had heavier weighted 

civil caseloads than the national average. The court has also 

had a criminal caseload that is more burdensome than average. 

Despite these relatively heavy caseloads, the court has 
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consistently processed its civil and criminal case loads more 

expeditiously than other, less burdened courts . 

a. state of the civil Docket 

During the statistical year (Sy7) ending June 30, 1990, a 

total of 5263 criminal felony and civil cases were filed in the 

Eastern District of virginia. A total of 5194 cases were 

terminated. At the close of SY 1990, 3682 cases were pending 

before the court. 

Expressed in terms of per judgeship statistics, these 

figures reflect 513 civil and 72 felony criminal filings per 

judgeship, 409 pending cases per judgeship, 647 weighted civil 

filings8 per judgeship, and 577 terminations per judgeship. 

7 The Administrative Office compiles court management 
statistics for the "statistical year" July 1 to June 30. Most 
statistics discussed in this Report are based on Administrative 
Office data reported in its yearly "Federal Court Management 
Statistics" publications. Some additional criminal caseload 
statistics were provided to the Reporter by the AO. As of 
september 6, 1991, when this Report was completed for final review 
by the Court's Advisory Group, complete SY 1991 court management 
statistics were not available to the Reporter. 

8 This "weighted filings" figure is calculated by the 
Administrative Office of the United. states courts based on a 
formula developed in 1979. The formula "weights" civil cases 
according to their presumptive complexity. The formula was 
developed after a district court time study conducted by the 
Federal Judicial center in several district courts throughout the 
nation; it is revised periodically. For more information 
concerning the 1979 Time study, see 1979 Federal District Court 
Time Study (Federal Judicial Center 1979). For a further 
explanation of the case-weighting process, see Guidance to Advisory 
Groups Appointed Under the civil Justice Reform Act of 1990 (Feb. 
1990) (version prepared for the United states District Court for 
the Eastern District of virginia) (included in Appendix 10 of this 
Report) • 

The weighted filings figure of 647 cases per judgeship was the 
second highest figure in the nation during SY 1990. 
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Each judge in the district completed an average of 59 trials in 

SY 1990. 

About 23.2% of the court's civil cases were more than three 

years old at the close of SY 1990. As is explained more fully 

below, however, approximately 90-95% of the cases that made up 

this 23.2% fiqure were cases that have been stayed due to the 

bankruptcy of one or more defendants in the cases. These stayed 

cases are not subject to the court's normal procedures. 

The Eastern District's civil case management fiqures compare 

to national fiqures, for SY 1990, of 379 civil filings per 

judgeship, 474 pending cases per judgeship, 448 weighted civil 

filings per judgeship, 423 terminations per judgeship.' and 36 

trials (criminal and civil) completed per judgeship. Nationally, 

about 10.4% of all civil cases are more than three years old. 

In SY 1990, a total of 4614 civil cases were filed in the 

Eastern District of Virginia. Of these civil cases, 27 (.6%) 

were categorized by the Administrative Office as social security· 

appeals; 82 (1.8%) as actions for recovery of overpayments or 

enforcement of a judgment: 1020 (22.1%) as gro se prisoner 

actions; 151 (3.3%) as forfeiture and tax suits; 23 (.5%) as real 

property-related actions: 223 (4.5%) as labor suits: 713 (15.5%) 

as contract actions: 1776 (38.5%) as tort suits: 66 (1.4%) as 

intellectual property actions: 284 (6.2%) as civil rights 

actions: 7 (.2%) as civil antitrust actions: and 242 (5.2%) as 

some other type of civil matter. 
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These percentages compare to a national civil filings mix of 

7439 (3.4%) social security appeals; 10878 (5.0%) overpayments 

and judgments actions: 42630 (19.6%) pro se prisoner complaints; 

8797 (4.0%) forfeiture and tax suits: 9505 (4.4%) real property­

related actions: 13841 (6.4%) labor suits; 35161 (16.1%) contract 

actions: 43759 (20.1%) tort suits; 5700 (2.6%) intellectual 

property actions: 18793 (8.6%) civil rights actions; 472 (.2%) 

civil antitrust actions; and 20904 (9.6%) some other type of 

civil matter. 

Figure 1 illustrates the civil case profile for the Eastern 

District of Virginia, and the national profile, for SY 1990. 

The median time from filing to disposition of a .civil case 

in the Eastern District of Virginia was four months in SY 1990. 9 

The median time of four months compares to a national median time 

from filing to disposition of nine months. 

The median time from issue to trial, in cases going to 

trial, was five months. It compares to a national median of 

fourteen months for such cases. 

The Federal Judicial Center has prepared a caseload analysis 

for the Eastern District of Virginia that includes, among other 

things, a discussion of the "life expectancy" and "indexed 

average lifespan" of civil cases in the district. See Guidance 

to Advisory Groups Appointed Under the Civil Justice Reform Act 

9 The "median" reflects the point at which half the total 
cases fall below and half are above. In other words, half of the 
civil cases in the Eastern District are resolved in four months or 
less, and half are resolved in four months or more. 
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of 1990 (Feb. 1991) (version prepared for the United States 

District Court for the Eastern District of Virginia) (included in 

Appendix 10 to this Report). The Center has suggested that it 

considers these statistics to be a better predictor of a court's 

future efficiency than most other variables. Guidance, at 15 • 

The average life expectancy of a civil c~se in the Eastern 

District of Virginia is currently 10 months. This figure, 

however, is based in part on a large number of products liability 

cases that have been stayed for several years due to the 

bankruptcy of one or more defendants. The actual average life 

expectancy of a civil case in the district, not including these 

stayed cases, is six months or less. 

The indexed average lifespan of a civil case in the district 

is five months. The center has said that values below the 

national indexed average lifespan reference of 12 months 

"indicate that the court disposes of its cases faster than the 

average." Id. 

b. state of the cri.iDal Dooket 

The Civil Justice Reform Act is principally concerned with 

district court management of ciVil case1oads. The criminal 

docket in a district court, however, can theoretically have an 

impact on how effectively the court handles its civil docket. 

This is primarily because the federal Speedy Trial Act of 1974 

(as amended), 18 U.S.C. §§ 3161-62, 3164, requires that all 

criminal cases be tried within 70 days of the filing of the 

indictment, unless a delay beyond this period is expressly 
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authorized by the statute and court order. Because no similar 

statutes exist with respect to most civil filinqs, criminal cases 

have a priority over civil cases. If the criminal caseload in a 

district is larqe and many defendants qo to trial, this can 

conceivably impair the court's ability to attend to its civil 

docket. Recently, a number of district judqes have stated 

publicly that increasinq criminal caseloads have adversely 

affected their ability to deal with their civil cases, and the 

Federal Judicial center has specifically recoqnized that criminal 

caseloads have had such an impact in some district courts. 

There is a widespread perception that the "war on druqs" has 

increased the number and complexity of criminal cases beinq filed 

in the federal district courts. National court manaqement 

statistics show sliqht increases in the total and per judqeship 

criminal filinqs since 1980. The total number of felony criminal 

defendants aqainst whom federal indictments were filed has 

increased nationally by 16% durinq the last five years, and has 

increased by 52% in the Eastern District of Virqinia durinq that 

time. The total number of druq defendants (felony and 

misdemeanor) prosecuted in federal court has quadrupled both 

nationally and in the Eastern District since 1980. Nationally, 

felony druq defendants now represent 45% of all felony 

defendants. In the Eastern District, they represent 43% of all 

felony defendants. 

There are anecdotal reports that the new Federal Sentencinq 

Guidelines, which became effective on November 1, 1987, have had 
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the effect of discouraging guilty pleas, thereby increasing the 

number of criminal cases going to trial. Administrative Office 

statistics show increases in the overall number of criminal 

filings occurring since January 1988, but the Advisory Group is 

aware of no empirical studies or statistics that would support 

such anecdotes. In the Eastern District of Virginia, the total 

number of criminal trials has remained relatively constant since 

1987. 

Whatever may be the case in other district courts, the drug 

war and the new Federal Sentencing Guidelines have had no 

measurable adverse impact on the Eastern District's ability to 

handle either its civil or its criminal caseload. As w~s noted 

earlier, median filing-to-disposition and issue-to-trial times 

for civil cases have shown a consistent downward trend since 

1971. This trend has been unaffected by increases in criminal 

caseload expressed both in absolute terms and as a percentage of 

the total docket during' the last ten years, and by substantial 

increases in the number of felony defendants prosecuted. 

Moreover, as discussed below, court management statistics for 

this substantially larger criminal docket do not differ 

significantly from earlier years. 

During the statistical year ending June 30, 1990, 633 

criminal felony indictments or informations were filed in the 

Eastern District of Virginia. These cases include 10 immigration 

cases (1.6% of all criminal felony cases); 17 embezzlement cases 

(2.7%); 88 weapons/firearm cases (13.'%); 23 escape cases (3.6%); 
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61 burglary/larceny cases (9.6%); 20 marijuana/controlled 

substances cases (3.2%); 151 narcotics cases (23.9%): 15 forgery/ 

counterfeiting cases (2.4%): 134 fraud cases (21.2%): 33 

homicide/assault cases (5.2%); 4 robbery cases (.6%) i and 77 

other (unclassified) cases (12.2%).10 Approximately 15 cases 

were transferred to the district, bringing the total number of 

criminal filings to 648. This total represents a figure of 72 

felony cases per judgeship. Criminal cases made up 12.3% of 

total filings in the district for SY 1990. 

Nationally, the criminal felony profile is as follows: 

immigration, 6.7%; embezzlement, 5.1% ; weapons/firearms, 8.0%; 

escape, 2.4%; burglary/larceny, 5.6%: marijuana/controlled 

substances, 10.6%; narcotics, 22.3%; forgery/counterfeiting, 

4.0%; fraud, 20.1%: homicide/assault, 1.8%: robbery, 4.3%: all 

other, 9.2%. The national average felony filings per judgeship 

was 58 cases per judgeship. Nationally, criminal cases accounted 

for about 13.3% of total filings. 

Figure 2 illustrates the criminal case filings profile for 

the Eastern District of Virginia, and the national profile, for 

1990. 

A total of 3220 criminal defendants (felony and misdemeanor) 

were prosecuted in the Eastern District of Virginia in SY 1990, 

10 These percentages and those cited for the national profile 
total 100.1% due to rounding off actual percentages to the nearest 
.1%. 
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of which 860 were felony defendants.'1 Of these felony 

defendants, 296, or about 34%, were charged with drug-related 

crimes. Nationally, drug defendants represented 43% of all 

felony defendants prosecuted in the federal courts during SY 

1990. 12 

The 3245 defendants prosecuted in the district in SY 1990 

represented a per judgeship defendant load of 361 defendants. 

This is more than three times the national average of 113 

defendants per judgeship. The felony defendant caseload was 96 

felony defendants per judgeship, compared to a national average 

of 85 felony defendants per judgeship. 13 

There were 33 felony drug defendants prosecuted per 

judgeship in the Eastern District of Virginia in 1990. This 

compares to a national average of 37 felony drug defendants per 

judgeship. 14 

11 A portion of this section' s discussion of the Eastern 
District of Virginia's criminal caseload is based on statistics 
provided by the Administrative Office. These statistics cover the 
statistical years 1987-91. Some figures illustrating trends in the 
criminal caseload thus show trends over the period SY 1987-91, 
rather than the longer time periods depicted for the civil caseload 
and some aspects of the criminal caseload. 

12 In SY 1991, the total number of felony drug defendants 
prosecuted in the Eastern District of Virginia was 476. This 
number represents 43% of all felony defendants prosecuted in the 
district during SY 1991. 

13 In SY 1991, the felony defendant caseload increased to 123 
defendants per judgeship, compared to a national average of 89 
defendants per judgeship. 

14 In SY 1991, the number of felony drug defendants prosecuted 
per judgeship increased to 53, compared to a national average of 
40. 
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The median time from filing to disposition of a criminal 

case in the Eastern District of Virginia was 3.6 months in SY 

1990. The national median time for filing to disposition of a 

criminal felony case was 5.3 months during that year. 

2. Trends in Case pilings and Demands on Cour~ Resources 

The following discussion of the trends in case filings in 

the Eastern District is based on an analysis of court management 

statistics compiled and published, or provided to the Reporter, 

by the Administrative Office. Civil caseload trends examined 

herein generally cover the statistical years 1971-90. Criminal 

caseload trends generally cover statistical years 1980-90, or, in 

some cases, statistical years 1987-91. 

a. Trends in civil Pilings 

i. Dis~ric~ s~a~is~ics. 

To~al filings. Like every other federal district 

court, the Eastern District of Virginia has experienced 

significant increases in absolute case filings over the period 

1971-90. The total filings figure of 5263 (which includes both 

criminal felony and civil filings) for SY 1990 represents an 

increase of 21% in total filings over SY 1989. It represents an 

increase in total filings of 35% since 1980 and of about 69% 

since 1971. Figure 3 illustrates the overall trend in total case 

filings in the Eastern District of Virginia from 1971-90. 

Total terminations. The total terminations figure of 

5194 for SY 1990 represents a 29% increase over that statistic 

for SY 1989. It is an increase of 39% over total terminations 
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since 1980 and of 82% since 1971. These figures show that the 

court has kept pace with increased filings in the district 

through its increased termination rates. Figure 4 illustrates 

the trend in case terminations in the Eastern District for 1971-

90. 

Total pending cases. The total pending cases figure of 

3682 for SY 1990 represents an increase of about 3% over the 

previous year. It is an increase of 85% over SY 1980 and of 69% 

over SY 1971. These increases are correlated to increases in 

total filings in the district over the period 1971-90. Figure 5 

illustrates the trend in total pending cases in the Eastern 

District from 1971-90. 

Ratio of pending cases to gase terminations. The 

Federal Judicial Center has suggested that one measure of a 

court's effectiveness in handling its caseload over time is the 

trend of the ratio of pending cases to case terminations. If 

this ratio decreases over time, the trend indicates that the 

court is improving on its overall disposition rate. See Shapard, 

How Case load Statistics Deceive 3 (Draft of May 2, 1991) 

(included in Appendix 10 of this Report). If the ratio is less 

than 1.0, the court is disposing of cases at a faster rate than 

they are being filed. 

At the close of SY 1990, the ratio of pending cases to case 

terminations in the Eastern District of Virginia was 3682/5194, 

or .71. This is an decrease from a ratio of .89 in SY 1989, and 

an increase from ratios of .53 in SY 1980 and .52 in SY 1976. 
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Nationally, the pending cases to case terminations ratio for SY 

1990 was 1.12. Figure 6 illustrates the trend in this pending 

cases/case terminations ratio for the Eastern District of 

Virginia and nationally from SY 1976-90. 

Piling to disposition rates. The median time from 

filing to disposition of four months in SY 1990 represents a 

decrease of one month since 1989. It is a decrease of one month 

from 1980 and of four months from 1971. This is the shortest 

median time from filing to disposition of any district court in 

the nation. Figure 7 shows the trend in median time from filing 

to disposition for the Eastern District of Virginia, and the 

national trend •. 

Issue to trial rates. The median time from issue to 

trial (for cases going to trial) of five months in SY 1990 is the 

same as for 1989. It represents a decrease of one month from 

1980 and of three months from 1971. This also is the shortest 

median time for any federal district court. Figure 8 illustrates 

the trend in median time from filing to disposition for the 

Eastern District of Virginia, and the national trend. 

ii. Per judqeship statistics and comparison to national 

statistics. Because the federal district courts differ radically 

from one another in terms of their size and the complexity of 

their caseloads, overall case filing and related statistics do 

not always permit accurate comparison among districts of many 

variables affecting expense and delay. Per judgeship statistics, 

in contrast, permit direct comparison of the judicial workload in 
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one court to the national average or to another individual court. 

Per judgeship statistics also allow for better longitudinal study 

of individual judges' workload, because they account for 

increases in the number of judgeships allotted to that district 

court. In this section, trends in the Eastern District of 

Virginia's per judgeship case management statistics are compared 

to national per judgeship trends. 

CiVil filings per judgeship. In SY 1990 there were 513 

civil filings per judgeship. This is an increase of 21% over 

1989, of 1% over 1980, and 43% over 1971. This number compares 

to a national per judgeship civil filings figure of 379 cases. 

Figure 9 illustrates the trend in civil filings per judgeship for 

the Eastern District of Virginia from 1971-90, and the national 

trend. 

Terminations per judgeship. In SY 1990, 577 cases 

(criminal and civil) per judgeship were terminated. This is an 

increase of 29% from 1989, 23% from 1980, and 21% from 1971. 

This figure is substantially higher than the national per 

judgeship figure of 423 case terminations in 1990. Figure 10 

illustrates the trend for the Eastern District of Virginia and 

the national trend in terminations per judgeship. 

pending case. per judgeship. In SY 1990 there were 409 

pending cases (criminal and civil) per judgeship in the Eastern 

District of Virginia. This is an increase of 2.5% since 1989, of 

64% since 1980, and of 28% since 1971. This figure compares to a 

national per judgeship pending caseload of 474 cases. Figure 11 

40 



• 

I 

I 

600 

500 

400 
N 
u 
III 

b 
e 
r 

C 
a 
s· 
e 
s 

200 

100 

o 

I 

'71 '73 '75 

Figure 9 

Civil Filings Per Judgeship 
SY 1971-90 

. . . .. . . . . 
- ......... J' 

. . . . ,' 

'79 '81 

, . , . , . , 
: ' 

'. 

'\ 

............... 

---- E.D.Va • 

•••••. __ •• National 

'87 '89 



600 

500 

400 

N 
u 
II 
b 

• r 

0300 
f 

C 
a 
s 
e 
s 

200 

100 

o 
'71 

r' 

,/ 

, 
" 

Figur. 10 

Tel'lllinations Per Judgeship 
Sf 1971-90 

.' 
,. 

, 
.... " .. ............... .., .. 

",,,.- .. --.,,~ E.D.Ve. 

• __ •••••• - National 

'75 '77 '79 '81 '83 '85 '87 '89 



600 

(. 

500 

400 

N 
u 
11 

b / 
e -' 
r I 

0300 
f 

C 
a 
s 
e 

• s 

200 

100 

l 

o 
171 175 

/' 

Figure 11 

Pending Cases Pet' Judgeship 
Sf 1971-90 

. 
. , , . . . , . , , 

In 

/ 

" , . . " 

----E.D.Va. 

.•.•.••..• National 

185 187 189 



illustrates the trend in pending cases per judgeship for the 

Eastern District of Virginia from 1971-90, and the national 

trend. 

weighted civil filings per judgeship. The statistic 

weighted filings is an extremely important variable. It allows 

for comparisons of civil caseloads among districts and within 

districts over time, because it restates the total civil filings 

figure in a way that reflects the complexity of those civil 

cases. The weighted filings per judgeship figure of 647 for 5Y 

1990 in the Eastern District of Virginia represents a 37% 

increase over that for 1989, a 70% increase from 1980, and a 43% 

increase from 1971. It was the second highest weighted filings 

figure in the nation in 5Y 1990, and compares to a national 

weighted filings per judgeship figure of 448 for that year. 

Figure 12 illustrates the trend in weighted filings from 

1971-90 for the Eastern District, and the national trend. This 

trend chart shows that the civil cases filed in the Eastern 

District, as a group, have historically been more complex than 

the national average. 

Trials completed per judgeship. The judges of the 

Eastern District of Virginia have adopted a policy of setting an 

early and firm trial date in virtually all civil cases. One 

result of this policy has been that the litigants' decision not 

to settle does not prolong disposition of the case unreasonably 

as it does in some courts: litigants are able to obtain an early 

resolution of their dispute through a trial before an Article III 
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judge. This may contribute to the fact that more civil cases are 

tried in the Eastern District of Virginia than in most other 

courts. 

An average of 59 trials per judgeship were completed in the 

Eastern District of Virginia in SY 1990. Of these 59 trials, 

57%, or about 34, were civil trials. This represents a decrease 

of 3% (2 trials per judgeship) since 1989, an increase of 20% (10 

trials per judgeship) since 1980, and a decrease of 25% (20 

trials per judgeship) since 1971. This figure compares to a 

national figure of 36 trials completed per judgeship. Figure 13 

illustrates the trend in number of trials completed per judgeship 

for the Eastern District and nationally. 

Percentage of civil cases over three years 014. In SY 

1990, 23.2% of the Eastern District1s civil cases were over three 

years old. This is an increase from 18% in 1989, from 5.1% in 

1980, and from 6.9% in 1971. It compares to a national figure of 

10.4% in 1990. 

Figure 14 illustrates the trend in percentage of civil cases 

more than three years old for the Eastern District of Virginia, 

and the national trend. The trend chart shows that, until 1983, 

the percentage of civil cases more than three years old in the 

Eastern District was substantially smaller than the national 

average. Beginning in 1983, however, a series of bankruptcy 

orders stayed a large number of asbestos- and IUD-related cases 

then pending in the Newport News, Norfolk, and Richmond 

divisions. These stays have precluded the court from handling 
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such cases according to its normal procedures. The clerk's 

office has advised the Advisory Group that approximately 90-95% 

of the court's civil cases that are over three years old are 

cases that have been stayed as a result of these bankruptcy 

orders. These older cases have all been resolved with respect to 

non-bankrupt defendants. 

b. Trends in criminal Filings 

i. District statistics. 

Total criminal felony filings. The total criminal 

filings figure of 648 cases in the Eastern District of Virginia 

for SY 1990 reflects an increase of 22% from 1989, and an 

increase of 103% from 1980. Figure 15 shows the trend in total 

criminal felony filings from SY 1980-90 for the Eastern District 

of Virginia. 

Criminal filings as a percentage of total filings. In 

SY 1990, criminal felony filings represented 12.3% of total 

filings in the Eastern District. This is an decrease from 12.2% 

in 1989, but an increase from 8.2% in 1980. Nationally, criminal 

felony filings represented 13.3% of total filings in 1990. 

Figure 16 illustrates the trend in criminal felony filings as a 

percentage.of total filings for the Eastern District of Virginia, 

and the national trend, for SY 1980-90 

criminal defendants prosecuted. The Federal Judicial 

center has indicated that it considers the total number of 

defendants prosecuted to be a more important indicator of an 

individual court's workload than the number of criminal cases 
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filed. Administrative Office data on defendant-load are 

unavailable until 1980. These data show that, during SY 1980-90, 

the number of defendants (felony and misdemeanor) prosecuted 

increased quite substantially, both in the Eastern District of 

virginia and nationally. They also show that the total number of 

felony defendants prosecuted increased significantly from SY 

1987-91. 

In SY 1990, a total of 3220 defendants (felony and 

misdemeanor) were prosecuted in the Eastern District of virginia. 

This is an increase of 14.4% from SY 1989. It is an increase of 

22.6% from 1985 and of 143% from 1980. Nationally, a total of 

65359 criminal defendants were prosecuted in the federal courts 

in SY 1990. This is an increase of 5.3% over 1989, of 23.1% over 

1985, and of 72.1% over 1980. A total of 860 felony defendants 

were prosecuted in the Eastern District of Virginia in SY 1990, 

an increase of 18% since SY 1987. Nationally, 49125 felony 

defendants were prosecuted in SY 1990, an increase of 16% since 

SY 1987. 

Figure 17 shows the trend in the total number of criminal 

defendants prosecuted in the Eastern District of Virginia and 

nationally during SY 1980-90. Figure 18 shows the trend in the 

number of criminal felony defendants prosecuted in the Eastern 

District and nationally during SY 1987-91. 

Drug defendants prosecuted. The number of felony drug 

defendants prosecuted in the federal courts has increased 

tremendously in recent years. In SY 1990, 296 felony drug 
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defendants were prosecuted in the Eastern District of Virginia. 

This is an increase of 51% from SY 1987. Nationally, a total of 

21148 felony drug defendants were prosecuted in SY 1990, an 

increase of 36% from SY 1987. 

Figure 19 illustrates the trend in the number of felony drug 

defendants prosecuted during SY 1987-91 nationally, and in the 

Eastern District of Virginia. 

Drug defendants as a perc,ntage of all def,ndants. 

Drug defendants represented 34% of all felony defendants in the 

Eastern District of Virginia in SY 1990. This compares to 43% 

nationally. Drug defendants have generally represented a smaller 

percentage of total defendants in this district than the national 

average. Figure 20 shows the trend in the percentage of all 

defendants who were drug defendants for the Eastern District of 

Virginia and nationally for SY 1987-91. 

Piling to disposition rates. The median filing-to­

disposition rate for a criminal case in the Eastern District of 

Virginia has varied slightly from year to year, ranging from a 

low of 1.8 months to a high of 3.8 months, but has consistently 

been well below the national median. Figure 21 shows the trend 

in median filing-to-disposition rate for the Eastern District of 

Virginia for SY 1971-90, and the national trend. 

ii. Per judgesbip statistics and comparison to national 

figures. As is true in the civil context, per judgeship 

statistics concerning criminal filings can be helpful in 

assessing an individual district court's workload over time, and 
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for comparison purposes. This section compares recent trends in 

the Eastern District's criminal workload statistics to the 

national trend. 

Criminal felony filings per judgeship. In SY 1990 

there were 72 criminal felony filings per judgeship in the 

Eastern District of Virginia. This is an increase in the per 

judgeship criminal caseload of 22% from 1989 and of 80% from 

1980. It compares to a national per judgeship criminal felony 

filings figure of 58 cases. Figure 22 shows the trend in 

criminal felony case filings per judgeship for the Eastern 

District of virginia, and the national trend, for SY 1980-90. 

criminal defendants per judgeship. In SY 1990, 358 

defendants (felony and misdemeanor) per judgeship were prosecuted 

in the Eastern District of Virginia. This is an increase of 

14.4% from 1989, of 22.6% from 1985, and of 115.7% from 1980. 

This is more than twice the national figure of 166 defendants 

prosecuted per judgeship. Figure 23 illustrates the trend in 

total defendants prosecuted per judgeship for the Eastern 

District of virginia, and the national trend, for SY 1980-90. 

A total of 96 felony defendants were prosecuted per 

judgeship in.the Eastern District of Virginia in SY 1990. This 

is an increase of 18.5% since SY 1987. It compares to national 

figure of 85 felony defendants per judgeship. Figure 24 

illustrates the trend in felony defendants prosecuted per 

judgeship for the Eastern District of Virginia and nationally 

during SY 1987-91. 
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Drug defendapts per judgeship. A total of 33 felony 

drug defendants were prosecuted per judgeship in the Eastern 

District of Virginia in SY 1990. This is an increase of 50% 

since SY 1987. Nationally, 37 drug defendants were prosecuted 

per judgeship in SY 1990, an increase of 48% 1987. Figure 25 

shows the trend in felony drug defendants prosecuted per 

judgeship for the Eastern District of Virginia, and the national 

trend, for SY 1987-91. 

3. Trends in court Resources 

a. District Judgeships 

The Eastern District of Virginia currently has 10 district 

judgeships, one of which is a temporary judgeship allocated to 

the court under section 203(b}(2}(C} of the Federal Judgeship Act 

of 1990. The district had nine judgeships from SY 1985 through 

December 1, 1990, eight judgeships from SY 1979 through SY 1984, 

and six judgeships prior to that time. 

b. Judicial Vacancies 

The Eastern District of Virginia has experienced significant 

judicial vacancies during the past two decades. During the 

period SY 1985-90, a total of 75.6 judgeship months were vacant. 

This is the equivalent of more than six full time judges absent 

for one year, and represents 11.7% of the total judgeship months 

allocated to the Eastern District of Virginia during that time 

period. During the period SY 1976-90, the percentage of vacant 

judgeship months in the Eastern District of Virginia exceeded the 

national average. 
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Figure 26 shows the trend in judicial vacancies for the 

Eastern District of virginia during SY 1971-90. Figure 27 

expresses this trend as a percentage of total judgeship months, 

and compares the trend in this district to the national trend. 

c. SeDior District Judqes 

The senior district judges of the Eastern District of 

Virginia have historically been actively involved in case 

management activities and have usually maintained full or near­

full caseloads. From SY 1974-1980, two senior judges were active 

on the court. The court had three senior judges during SY 1981-

82, two senior judges from SY 1983-85, three during SY 1986, and 

four from SY 1987-91. The court currently has five senior 

judges. 

B. cost aDd Delay 

1. Assess.eDt of CODditioDS 

After careful consideration of the information set forth 

above, and based on their collective experience as lawyers or 

litigants in the federal district court for the Eastern District 

of Virginia and the input of numerous bar organizations 

representing the district's litigation constituencies, the 

members of the Advisory Group have concluded unanimously that the 

district does not have a problem either with undue expense, or 

with delay, associated with its handling of its civil caseload. 

In arriving at this conclusion, the Advisory Group has made the 

following findings concerning the civil and criminal caseload and 

case management procedures within the district: 
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1. The United States District court for the Eastern 

District of Virginia currently has, and historically has had, a 

civil caseload that is more burdensome, in terms of number and 

complexity of the cases, than the national average. 

2. The court currently has, and historically has had, a 

criminal caseload that is more burdensome, in terms of number of 

cases filed and number of defendants prosecuted, and at least as 

burdensome, in terms of the complexity of the cases, as the 

national average. 

3. Case management figures for the Eastern District of 

Virginia show that the court has significantly shorter 

disposition rates with respect to its civil and criminal cases 

than the national average. These shorter disposition rates 

include, for civil cases, a shorter median time from filing to 

disposition, a shorter median time from issue to trial, and a 

shorter indexed average lifespan, than the national average; and 

for criminal cases, a shorter median time from filing to 

disposition. 

4. Judges in the Eastern District of Virginia try 

significantly more cases than the national per judgeship average. 

S. civil cases filed in the Eastern District of Virginia 

are virtually always set for a trial date that is no longer than 

six months after the date of filing, and most cases are tried 

approximately four to five months after filing. 
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6. The reporting requirements of the CJRA and the shift to 

automation have created a need for additional resources in the 

divisional clerks' offices. 

6. The local rules, standing orders, and internal case 

management procedures of the Eastern District of Virginia 

concerning civil case management have been consciously and 

explicitly designed to minimize the expense and delay commonly 

associated with federal civil litigation, while maintaining an 

acceptable level of justice. 

7. Any effort to further reduce disposition rates or 

accelerate trial dates in the Eastern District of virginia would 

likely impair the judges' ability to maintain the level of 

justice now provided to litigants in the district. 

2. Co .. eDt OD the Perceived Cause. of BxpeD.e and Delay 

The Advisory Group for the Eastern District of Virginia has 

concluded that the district does not have a problem with undue 

expense or delay with respect to its civil or criminal caseload 

and thus has no reason to identify any causes for expense and 

delay in the district as contemplated by section 472(c) (1) (C) of 

the CJRA and the Judicial Conference's draft recommended format 

for Reports. Although the Group does not wish to speculate on 

the causes of expense and delay in other districts, it would like 

to comment briefly why it believes this particular court has been 

so successful in handling its caseload. First and foremost, the 

judges in this district are committed to handling the district's 

civil and criminal caseloads in a fair and ef.ficient manner. 
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They have developed p~ocedures, embodied in their local rules, 

standing orders, and internal procedures, that are specifically 

aimed at r~ducing expense and delay to the extent warranted by 

the needs of the district and that are consistent with achieving 

the ends of justice. Second, the court has benefitted from its 

senior judges' desire to maintain significant caseloads. Third, 

tbe court has highly qualified magistrate judges who assume a 

substantial portion of the civil case management 

responsibilities, particularly with respect to criminal, 

prisoner, and discovery matters. Fourth, the district's Clerk of 

Court and deputy clerks are themselves committed to the timely 

disposition of cases pending in the court, and often work above 

and beyond the call of duty to ensure the orderly processing of 

the civil and criminal caseloads. Finally, attorneys practicing 

in this district respect the court and its processes, understand 

the court's rules, and follow them. 15 

Because of the district-wide commitment to speedy and just 

administration of the caseload and the contributions of the 

district's senior judges and magistrate judges, such matters as 

the case mix, judicial vacancies, and the actions of the 

legislative and executive branches have had very little impact on 

the court's case management statistics. For example, the court 

has addressed the onslaught of asbestos litigation by developing 

15 Interestingly, the clerk's offices in each of the four 
divisions independently reported that the only attorneys who appear 
to have difficulty complying with the court's rules and procedures 
are out-of-district counsel who are unaccustomed to practicing in 
a court such as the Eastern District of Virginia. 
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special procedures especially suited to the needs of those cases. 

The result has been that even a mass filing of 1100 such cases in 

a single month, which occurred in February 1990, has had no 

discernable impact on the court's overall management statistics. 

Likewise, the district has experienced significant judicial 

vacancies during the past two decades. The nature of the court's 

case management procedures allow other judges to absorb any 

workload overflow that might result from such vacancies. 

Perhaps the best proof that the court has coped far better 

than most with what is put before it stems from its criminal 

caseload. The court has a heavier criminal caseload than the 

national average. The total number of defendants prosecuted per 

judgeship is three times the national average, and the number of 

felony defendants prosecuted per judgeship well exceeds the 

national average. In other words, the Eastern District of 

Virginia, like other courts, must react to the effects of 

congressional and executive actions whose result is to vastly 

increase the workload of the federal courts. Yet the filing to 

disposition rate for criminal cases is one of the lowest in the 

federal judicial system, and the court inevitably meets the 

demands of the federal Speedy Trial Act in processing these 

cases. But, unlike in other district courts, increases in the 

criminal caseload resulting from the "drug war," and possible 

increases in the numbers of defendants going to trial as a result 

of the Federal sentencing Guidelines, have had no impact on the 

court's civil case management statistics. 
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In the view of the Advisory Group, the solution to the 

"crisis" in federal court civil litigation is not tracking 

proposals, alternative dispute resolution, or other esoteric case 

management devices. Firm judicial control of the docket, as 

envisioned in Rule 16 of the Federal Rules of civil Procedure, is 

the key to reduced expense and delay in federal civil litigation. 

Those who are experienced in litigation know, though they may not 

always admit it, that attorneys and their clients sometimes 

benefit from delay, and do not always have an incentive to insure 

that cases move expeditiously through the pretrial stage. They 

also know that the vast majority of cases will settle once a 

trial is imminent. The pretrial procedures of the Eastern 

District of Virginia stem, in a very real sense, from a 

recognition of these two premises. 16 

IV. Recommendations to tbe court and Tbeir Basis 

A. proposed CJRA Expense and Delay Reduction Plan 

The Advisory Group unanimously recommends that the federal 

judges of the Eastern District of Virginia adopt existing case 

management procedures, as embodied in the district's local rules, 

standing orders, and internal procedures, as its CJRA Expense and 

Delay Reduction Plan. As this Report has thus far made 

16 Concern has been expressed in some quarters that the 
standard of justice administered in a district with a fast-moving 
docket may be less than that available when the docket moves 
slowly. We are unaware of any empirical study focusing on this 
hypothesis. After each district court has filed its CJRA Plan, the 
Federal Judicial Center, the Administrative Office, Congress, or 
the American Bar Association may wish to study this issue. Any 
model plan therafter formulated pursuant to the CJRA should take 
the results of such a study into account. 
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abundantly clear, these procedures have been effective in 

controlling litigation expenses and reducing delays, and thus 

fulfill the statutory mandate. It is the consensus of the 

Advisory Group that existing procedures have made the Eastern 

District of Virginia a paradigmatic federal district court that 

should be regarded as a model for the rest of the nation. 

During the course of its deliberations, the Advisory Group 

has discussed a number of proposals for minor modification of the 

court's rules and procedures. The Group believes that these 

proposals warrant consideration by the judges of each division 

prior to its final submission of a CJRA Plan. Accordingly, the 

Advisory Group recommends that each division and the court as a 

whole consider these proposals and, to the extent they are 

thought to have merit, initiate procedures to implement any 

changes prior to December 31, 1991. These proposals include the 

following: 

(1) Promulgate a district-wide rule or standing order 

clarifying that a party or the parties jointly may propose to the 

court a discovery schedule that is either shorter or longer than 

the standard discovery schedule, as required by the needs of a 

particular case. 

(2) Promulgate a rule or order that would allow parties 

jointly to request a settlement/mediation conference at which a 

judge or magistrate judge would preside. Such conference would 

never be mandatory, and could be invoked only upon a joint motion 

by the parties. 
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(3) Amend E.D. Va. Local Rule 11.1 to clarify that nothing 

in that rule should be deemed to preclude attorneys from 

approaching a jUdge or magistrate telephonically when discovery 

matters needing prompt judicial attention arise in a case. 

(4) Consider adopting standard initial and pretrial orders 

for use throughout the district. 

(5) Consider adopting an individual docket system district-

wide. 

Finally, the Advisory Group recommends that the judges of 

the Eastern District of Virginia file the district's Expense and 

Delay Reduction Plan by December 31, 1991. Filing the Plan by 

that date will give the court access to certain funding that will 

ensure that it can continue to operate in an efficient and 

economical way. The Advisory Group perceives a need for one 

additional deputy clerk for each of the four divisional offices. 

This additional clerk will help ensure that the increasing 

demands being placed on the divisional offices by the shift to 

automation and the CJRA itself do not impair these offices' 

ability to perform their responsibilities in connection with case 

management. 

B. Rol •• ot Court, Litiqant., and Bar in Plan 

The Eastern District of Virginia's existing procedures have 

been successful precisely because they envision a role for the 

court, the litigants, and the bar in reducing expense and delay. 

These procedures entail strict judicial control over all phases 

of the litigation, demand that attorneys know and comply with the 
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local rules and standing orders, and requires litigants to 

cooperate in the discovery process and other phases of the 

pretrial process in many significant ways. Thus, these 

procedures are faithful to the congressional mandate that each 

court's CJRA Plan "include significant contributions to be made 

by the court, the litigants, and the litigants' attorneys toward 

reducing cost and delay and thereby facilitating access to the 

courts." 28 U.S.C. § 472(c)(3). 

c. Compliance with the Requirements of section 473 
of the civil Justice Reform Act 

sections 473(a) and (b) of the CJRA provide that each 

district court, in consultation with the Advisory Group, "s~all 

consider and may include" six specific principles and- guidelines 

of litigation management and cost and delay reduction in 

formulating a proposed Expense and Delay Reduction Plan to 

recommend to the district court. The six statutory principles 

are: (1) systematic, differential treatment of civil cases 

depending on their relative complexity, see 28 U.S.C. § 

473(a) (1); (2) early and ongoing control of the litigation 

process by a judicial officer, see 28 U.S.C. § 473(a) (2); (3) use 

of discovery-case management conferences in complex cases, see 28 

U.s.c. § 473(a) (3); (4) encouraging discovery through voluntary 

and cooperative means, see 28 U.S.C. § 473(a) (4); (5) requiring 

counsel to meet and attempt to resolve discovery disputes 

informally prior to the filing of discovery-related motions, see 

28 U.S.C. § 473(a)(5); and (6) authorization to refer appropriate 

cases to alternative dispute resolution, see 28 U.S.C. § 
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473(a)(6). The six statutory techniques for implementing these 

principles are: (1) a requirement that counsel submit a 

discovery-case management plan prior to the initial pretrial 

conference, see 28 U.S.C. § 473(b) (1); (2) a requirement that 

each party be represented at each pretrial conference by an 

attorney having binding authority in connection with matters to 

be discussed at the conference, see 28 U.S.C. § 473(b) (2); (3) a 

requirement that all requests for extension of discovery 

deadlines and postponement of trial dates be signed by the party 

as well as the attorney making the request, see 28 U.S.C. § 

473(b) (3); (4) a program for early neutral evaluation,'7 see 28 

U.s.C. § 473(b)(4); and (5) a requirement that a par~y 

representative with binding settlement authority be available at 

any settlement conference, see 28 U.S.C. § 473(b)(5). 

section 472(b) (2) requires that the Advisory Group state in 

its Report to the district court how the proposed Plan complies 

with the requirements of section 473(a) and (b). The Judicial 

Conference has interpreted section 472(b) (2) to mean that the 

Report must show how the proposed Plan incorporates these 

principles and techniques, and, if the proposed Plan does not 

17 For a description of early-neutral evaluation, see Working 
Paper: Alternative Dispute Resolution in the Federal Courts 18-20 
(included in Appendix 11 of this Report) (excerpted from Dayton, 
The MYth of Alternatiye Dispute Resolution in the Federal Courts, 
73 Iowa L. Rev. -- (1991) (forthcoming): Brazil, A Close Look at 
Three court-sponsored ADR Programs; Why They Exist. How They 
Operate. What They Deliver. and Whether They Threaten Important 
Values, 1990 U. Chi. Leg. F. 303. 
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incorporate any particular technique or principle, why the 

Advisory Group has decided not to include it. 

This section summarizes the Advisory Group's views on these 

issues. 

1. statutory principles and Guidelines 
for Litigation Hanagement 

a. systematic, Differential Treatment of civil Cases 

section 473(a) (1) requires each district court, in 

consultation with the Advisory Group, to consider incorporating a 

procedures for "systematic, differential treatment of civil 

cases" depending on their relative complexity. To the extent 

that this provision envisions that the court should adopt a case 

"tracking" system such as that discussed in the Brookings 

Institution's report on expense and delay in the federal courts, 

see And Justice for All 14-21 (Brookings Institution 1989), the 

Advisory Group does not believe that such a system is either 

needed or desirable in this court. The Group notes, however, 

that the court's existing procedures permit and encourage 

attorneys and judges to accommodate differences in case 

complexity through the Rule 16 scheduling order. In addition, 

the court has developed special procedures for asbestos-related 

and pro se prisoner litigation, procedures that would appear to 

fall within the broad language of section 473(a)(1). 

b. Barly and ongoing Control of tbe Litigation Process 
By a Judicial Officer 

Section 473(a)(2) directs the district court, in 

consultation with the Advisory Group, to consider mechanisms that 
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ensure "early and ongoing control of the litigation process by a 

judicial officer." Specifically, this section suggests 

procedures requiring the judicial officer to assess and plan the 

progress of the case, see 28 U.S.C. § 473(a)(2) (A), set an early 

an firm trial date no later than 18 months after filing, see 28 

U.S.C. § 473(a) (2) (B); control the time spent on discovery and 

ensure compliance with time deadlines, see 28 U.S.C. § 

473(a)(2) (C); and set time frames for filing and ruling on 

motions, see 28 U.S.C. § 473(a)(2)(0). 

It is the Advisory Group's view that the procedures in place 

in the Eastern District of Virginia unquestionably incorporate 

this principle and its related suggestions. Indeed, ,the hallmark 

of this particular court is that its judges control and manage 

the litigation process. From their preliminary involvement in 

setting a discovery schedule, often within two weeks of issue, in 

the initial pretrial order to their absolute control over 

deadlines and the trial date, the judges make it clear to 

attorneys and litigants alike that they, and not the lawyers, 

control the court. Existing procedures that reflect this 

philosophy and practice include, but are not limited to, Local R. 

3 and 4 (venue of actions filed within the district): Local R. 11 

(governing motions practice): Local R. 11.1 and 21 (governing 

discovery practice): and Local R. 29 (authorizing use of 

magistrate judges to the full extent permitted by statute and the 

Federal Rules of civil Procedure). Sanction provisions are 

enforced in this district in appropriate cases to ensure' 

59 



t 

compliance with the local rules and orders in individual cases. 

Judges almost always rule promptly on pretrial motions--within a 

matter of days with respect to motions submitted on the papers, 

or from the bench with respect to most motions having a hearing. 

Without exception, cases are set for trial at a very early stage 

in the litigation, and the trial date is virtually never more 

than six months from the filing date. The Advisory Group sees no 

need for the court to alter its existing procedures in order to 

accommodate the principles and guidelines contained in section 

473(a)(2). 

o. Use of Disoovery-case Management Conferenoes 

section 473(a) (3) provides that the district court, in 

consultation with the Advisory Group, must consider a procedure 

requiring one or more discovery-case management conferences in 

complex or other "appropriate" cases. Among the matters for 

consideration at such discovery-case management conferences are 

the propriety of settlement, see 28 U.S.C. § 473(a)(3)(A); 

identification of issues and possible bifurcation of discovery 

and trial pursuant to Fed. R. Civ. P. 42(b), see 28 U.S.C. § 

473(a)(3)(B): a proposed discovery schedule, see 28 U.S.C. § 

473(a)(3) (C): and a proposed schedule for the filing of and 

ruling on motions, see 28 U.S.C. § 473(a)(3)(C). 

The Advisory Group does not believe that a general and 

formal requirement that such conferences take place is needed at 

this time. The Group notes that in the Newport News and Norfolk 

divisions, such a procedure effectively exists for all cases, in 
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the guise of the initial scheduling conference described in Part 

II.C. above. The district's requirement, articulated in Local 

R. ll.l(J), that counsel consult and attempt to resolve discovery 

disputes prior to filing discovery-related motions effectively 

ensures that periodic discovery management "conferences" occur 

throughout the discovery phase of the case. In all divisions the 

scheduling order will generally incorporate a discovery schedule 

geared to the specific case. To the extent that attorneys 

believe that a specific discovery schedule does not allow enough 

time to complete discovery, their concerns can be addressed 

through appropriate motions and requests for extensions of time 

in connection with that schedule, pursuant to Local R. 11 and 

11.1. 18 As noted above, the initial scheduling order contains 

deadlines for the filing of pretrial motions that are tied to the 

date of either the final pretrial conference or the trial date, 

and the court inevitably rules promptly on these motions. Any 

requirement that one or a series of pretrial conferences be added 

to existing procedures would likely be counterproductive in terms 

of expense to litigants and the court. 

d. Bncou%aging Discovery Th%Ough Voluntary 
and Coope%ative .eans 

section 473(a) (4) requires the district court, in 

consultation with the Advisory Group, to consider procedures that 

will encourage the litigants to engage in voluntary or 

cooperative discovery. Such procedures currently exist with 

18 The Advisory Group has recommended that this prerogative 
be explicitly clarified. 
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respect to asbestos-related litigation in the form of the court's 

standing order that certain relevant factual information be 

provided to the opposing party or parties as a matter of course. 

Beyond this, however, the Advisory Group sees no need for 

additional rules or procedures respecting discovery within the 

district. The court's existing rules and procedures concerning 

discovery are designed to facilitate cooperative discovery, and 

they have been largely successful in this endeavor, as the 

relative lack of discovery-related disputes arising within the 

district attests. 

e. Intormal aesolution ot Discovery Disputes 

section 473(a) (5) requires consideration of a rule or 

procedure requiring that lawyers attempt to resolve discovery 

disputes informally before they file discovery related motions. 

Local R. 11.1(J) embodies this principle, and the Advisory Group 

recommends that the court retain this rule. 

t. Authorisation tor Alternative Dispute aesolution 

section 473(a) (6) requires the Advisory Group to consider 

incorporating alternative dispute resolution (ADR) devices, 

including mediation, summary jury trial, mini-trial, early­

neutral evaluation, and possibly arbitration, into the court's 

case management procedures. The Group does not believe such 

procedures are warranted in the district, for three reasons. 

First, there is no substantial evidence that the use of ADR 

decreases costs, improves disposition rates, or improves the 

quality of justice administered in civil cases. Second, ADR 
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procedures do not in most cases have any impact on the time spent 

in discovery, which is the principal cause of both expense and 

delay in the federal courts. Finally, and most importantly, the 

availability of a firm and early date for a trial before an 

Article III judge has eliminated the need for an alternative 

adjudicatory procedure in this district. It is the consensus of 

the Advisory Group that incorporating AOR procedures would likely 

increase costs and delays in this district without offering any 

significant benefits to the court or the litigants. 

2. statutory Techniques of Litigation Management 

section 473(b) (1) requires the court to consider five 

specific techniques of litigation management as means to 

incorporate the six principles and quidelines described above. 

Although the CJRA does not explicitly require the Report to 

explain to what extent the proposed Plan incorporates these 

techniques, the Advisory Group would like briefly to discuss 

these techniques and their relevance to the proposed Plan. 

a. Discovery-case Management Plans 

section 473(b) (1) states that the district court must 

consider implementing a requirement that counsel submit a 

discovery-case ~anagement plan prior to the initial pretrial 

conference. Such a requirement, if institutionalized, might be 

incompatible with many of the district's existing pretrial 

procedures, which in two of the four divisions sometimes involve 

entry of a Rule 16 scheduling order without consultation of 

63 



r 

t 

counsel. Accordingly, the Advisory Group does not recommend 

including such a procedure in the district's CJRA Plan. 

D. Attendance at Pretrial Conferences of an Attorney 
Having Binding Authority 

section 473(b) (2) requires the district court to consider 

implementing a requirement that each party be represented at each 

pretrial conference by an attorney having binding authority in 

connection with matters to be discussed at the conference. It is 

the Advisory Group's view that a district-wide procedure or rule 

of this nature is unnecessary. The various scheduling orders 

utilized in the district explicitly or implicitly contemplate 

that counsel attending pretrial conferences be knowledgeable 

about the case, and in practice lead counsel generally do attend 

these conferences. Because there is no evidence that such a rule 

is necessary to ensure that pretrial conferences achieve their 

intended objectives, the Advisory Group does not believe 

conditions in the district warrant such a provision. 

c. signature of Party on All Requests for Extension 

section 473(b) (4) provides that the district court should 

consider adopting a requirement that all requests for extension 

of discovery deadlines and postponement of trial dates be signed 

by the party as well as the attorney making the request. As 

noted earlier, requests for extensions of time are rarely filed 

in this district, and they are even more seldom granted. 

Moreover, the Advisory Group believes that such a requirement 

would imply that attorneys in the district routinely request 

unnecessary extensions and routinely behave in a manner that is 
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inconsistent with their clients' interests. Because neither 

condition has historically existed or now exists in the Eastern 

District of Virginia, the Advisory Group does not believe that a 

rule of this nature is needed at this time. 

4. Implementation of an Early Neutral Evaluation Program 

section 473(b) (4) requires the court to consider 

implementing a program for early neutral evaluation. The 

Advisory Group does not believe that the district needs such a 

program for many of the same reasons that it does not need 

alternative dispute resolution above, and should not include 

early neutral evaluation procedures in its Plan. 

e. Availability of Party Representative at 
Settlement Conference. 

Finally, section 473(b) (5) directs the court to consider a 

rule that requires a party with binding settlement authority to 

be available, either in person or by telephone, at any settlement 

conference. Inasmuch as the court does not usually hold such 

conferences, it is the Advisory Group's view that such a rule is 

not needed in the district and should not be included in the 

district·s Plan. 

The Advisory Group has recommended that the court consider 

devising a means for the attorneys jointly to request the 

scheduling of a settlement conference at which a judge or 

magistrate judge would preside. It would be appropriate to 

consider including in such a procedure a requirement that parties 

desiring such a conference must make available at the conference, 
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either in person or by telephone; a representative having 

authority to settle the case in behalf of the party. 

D. aecommendation concerninq Adoption of proposed or Model Plan 

Each federal district court has authority to formulate its 

own Expense and Delay Reduction Plan, or to indicate its 

intention to adopt a model Plan formulated by the Judicial 

Conference pursuant to 28 U.S.C. § 477. As noted in Part III.A. 

above, the civil Justice Reform Act Advisory Group for the 

Eastern District of Virginia unanimously recommends that the 

Court adopt its existing local rules, standing orders, and 

internal operating procedures, as modified by the measures, 

rules, and programs described herein, as its CJRA Expense and 

Delay Reduction Plan. The Advisory Group believes that these 

existing rules and procedures, together with the proposed 

procedures, are more likely to address the particular needs and 

concerns of judges, litigants, and lawyers in the Eastern 

District of Virginia than a generic Plan formulated at the 

national level. 

v. Conclusion 

The Advisory Group believes that the district judges' firm 

commitment to fair and efficient case management and the bar's 

cooperation in this endeavor are the principal reasons that the 

Eastern District of Virginia has consistently maintained its 

status as the most efficient and effectively-managed federal 

district court in the nation. Both the master docket system used 

in Alexandria, Newport News, and Norfolk, and the individual 
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docket system used in Richmond, entail significant judicial 

control over the litigation process to ensure that cases are 

disposed of in a timely manner. The clerks' offices in each 

division have worked to ensure that cases do not languish due to 

noncompliance with time deadlines imposed by statutes, court 

rules, and orders. Attorneys who practice in the district 

understand and comply with rule- and court-imposed deadlines and 

know that dilatory tactics will not be tolerated. Judges and 

magistrate judges generally rule promptly on nondispositive and 

dispositive motions the resolution of which is necessary to the 

fair and efficient disposition of civil cases. Because justice 

delayed is to a great extent justice denied, this efficiency has 

without a doubt contributed to the high quality of justice 

administered to litigants in the federal district court for the 

Eastern District of Virginia. 

It has been an honor to serve as an Advisory Group to this 

court. 
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Mrs. Helen Blackwell 
3128 17th street, North 
Arlington, VA 22201 

Mrs. Blackwell is the Chairman of Virginia Eagle Forum, 
a grassroots organization devoted to influencing public 
policy at all levels to protect the interests of the 
traditional family, and author of the national Eagle 
Forum's internal newsletter. She has served twice as 
Chairman of the Arlington county Republican Party, and 
currently represents the Tenth congressional District on 
the Republican State Central Committee. She is President 
of the Women's Club of Lyon Village, a member of the 
Daughters of the American Revolution, and a sustaining 
member of the Junior League of Washington. She has 
served on the Advisory Committee of the Johenning Baptist 
Center in the Anacostia area of Washington, D.C., and as 
a docent at the National Gallery of Art. She has been 
active in civic, political, charitable, and religious 
organizations in Northern Virginia and the District of 
Columbia since moving to the area in 1972. A letter more 
fully describing her activities is attached. 

Dr. Edward E. Brickell 
President 
Medical College of Hampton Roads 
700 Olney Road 
Norfolk, VA 23507 

Dr. Brickell is President of the Medical College of 
Hampton Roads and of Brickell Management Services, Inc., 
a management training and consulting firm. He has an 
A.B. from the College of William and Mary, an M.A. from 
the University of Chicago, a C.A.G.S. from the College of 
William and Mary, and an Ed. D. from the College of 
William and Mary. Dr. Brickell has been a superintendent 
of several public school systems within the Commonwealth 
of Virginia during the past three decades, and in that 
capaci ty was involved in numerous lawsuits in the federal 
district courts of Virginia. He has received many 
distinguished service awards for his work in education, 
and has served on several boards of directors and 
advisory boards. Dr. Brickell t s complete resume is 
attached. 



Professor A. Kimberley Dayton (Reporter to the Advisory Group) 
University of Kansas School of Law 
Green Hall 
Lawrence, KS 66045 

Professor Dayton is Professor of Law at the University of 
Kansas School of Law, where she has taught courses in 
civil and criminal procedure, intellectual property, and 
appellate advocacy. She received a B.A. from the 
University of Kansas in 1980, and a J.D. from the 
University of Michigan in 1983. She clerked for the 
Honorable James M. Sprouse, U.S. Court of Appeals for the 
Fourth Circuit, from 1983-84, and was an associate at the 
law firm of Shea & Gardner in Washington, D.C. from 1984-
86. She has authored law review articles on criminal 
procedure, civil procedure, and alternative dispute 
resolution in the federal courts. Professor Dayton also 
serves as Co-Reporter to the Civil Justice Reform Act 
Advisory Group for the District of Kansas. She is a 
member of the District of Columbia and Virginia bars. 
Professor Dayton's complete resume is attached. 

David G. Fiske, Esq. 
Shaw, Pittman, Potts & Trowbridge 
2300 N Street, N.W. 
Washington, DC 20036 

Mr. Fiske is presently a litigation partner at Shaw, 
Pittman, Potts & Trowbride, termporarily resident in the 
Washington, D.C. office. He was formerly a partner at 
the law firm of Hazel & Thomas, P.C., in Alexandria, 
Virginia. Mr. Fiske recived a B.A. degree from Johns 
Hopkins University in 1966 and a J. D. degree from 
Georgetown University in 1969. He served as Special 
Assistant to United states Senator Harry F. Byrd of 
Virginia from 1968-70 and 1973-74, and was a Captain, 
Judge Advocate Division of the United States Marine Corps 
from 11971-73. He is a member of numerous bar 
organizations, including the Virginia state Bar 
Association, and has served on several committees of that 
organization. He has been admitted to the Virginia and 
Maryland bars. Mr. Fiske has maintained a broad 
commercial litigation practice and represents a variety 
of financial institutions and business in the region in 
state and federal court. He has also defended a number 
of major national law firms in litigation. His complete 
resume is attached. 
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Robert T. Hall, Esq. 
Hall, Markle, Sickels & Fudala 
4010 University Drive 
Fairfax, VA 22030 

Mr. Hall is a partner in the law firm of Hall, Markle, 
Sickels & Fudala, P.C., in Fairfax, Virginia, where he 
limits his practice to plaintiffs' cases involving 
serious personal injury or death arising out of medical 
malpractice, products defects, or vehicular accidents . 
He received a B. S. in 1960 and a J. D. in 1964 from 
Georgetown University. After graduation from law school, 
he served for two years as Minority Counsel to the United 
States Senate District of Columbia Committee, and has 
been in private practice since 1966. He has lectured at 
Georgetown University and for the Judicial Conference of 
Virginia. He is a member of the Association of Trial 
Lawyers of America and of the virginia Trial Lawyers 
Association Board of Governors, and was President of the 
latter in 1985-86. He is a member of the Virginia and 
District of Columbia bars. Mr. Hall's complete resume is 
attached. 

Anne Holton, Esq. 
Central Virginia Legal Aid Society 
P.O. Box 12206 
Richmond, VA 23241 

Ms. Holton is a Senior Attorney wi~h the Central Virginia 
Legal Aid Society, Inc., a non-profit organization that 
provides free legal services in civil matters to low­
income people. She received a B.A. degree from Princeton 
University in 1980, and a J. D. degree from Harvard 
University in 1983. After graduation from law school, 
she served as a law clerk to the Honorable Robert R. 
Merhige, Jr. of the Eastern District of Virginia. She is 
on the Board of Directors of the Prison Visitation 
Project. She is a member of the Virginia Bar and has 
practiced in the Eastern District of Virginia federal 
district court for almost seven years. She has 
represented plaintiffs in federal court in employment 
actions and in a variety of civil rights cases during 
this period. Her complete resume is attached. 



Henry E. Hudson, Esq. 
Reed, Smith, Shaw & McClay 
suite 820 
8201 Greensboro Drive 
McLean, Va 22101-3604 

Mr. Hudson has been Of Counsel in General Litigation at 
Reed, Smith, Shaw & McClay since July 1991. He served as 
United States Attorney for the Eastern District of 
Virginia from June 1986 through June 1991. He received 
a B.A. in 1969 and a J.D. in 1974 from American 
University. He has been Deputy Clerk of the Circuit 
Court of Arlington County, Assistant Commonwealth's 
Attorney for the Commonweal th of Virginia, and 
Commonweal th' s Attorney of Arlington County. He has been 
active in numerous professional organizations, including 
the Virginia Commonwealth Attorney's Association, the 
Arlington County Bar Association, the National District 
Attorney's Association, and the Tidewater Association of 
Commonweal th' s Attorneys. He was a member of the 
National Highway Safety Advisory Committee and Chairman 
of the united States Attorney General's Commission on 
Pornography. He is a member of the Virginia bar. Mr. 
Hudson's complete resume is" attached. 

Wayne Lustig, Esq. 
Towne Point Centre 
Norfolk, VA 23510 

Mr. Lustig is a partner at Mays & Valentine and opened 
the firm's Norfolk office in 1979. He received a B.A. 
from the University of Pennsylvania in 1956 and an LL.B. 
from the University of Virginia in 1959. He began his 
legal career as an associate and then partner at the firm 
of Campbell, Lustig, & Hancock from 1960-79, was a member 
of Guy, Cromwell, Betz & Lustig, P.C., from 1979-89. He 
has practiced extensively in the state and federal courts 
within the Commonwealth of Virginia, with particular 
emphasis during the last two decades on complex federal 
criminal litigation such as government fraud, antitrust, 
securities fraud, income tax fraud, and trademark 
counterfeiting, and civil litigation such as securities 
claims, products liability, ERISA, and other complex 
business and commercial litigation. He is a Fellow of 
the American College of Trial Lawyers, and a member of 
the Fourth Circuit Judicial Conference and several bar 
organizations. He is a member of the Virginia bar. Mr. 
Lustig's complete resume is attached. 
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HenryH. McVey, III, Esq. 
MCGuire, Woods, Battle & Boothe 
ne James center 
Richmond, VA 23219 

Mr. McVey is a graduate of Hampden-sydney college and 
obtained his law degree from the University of Virginia 
in 1960. He then joined one of the predecessor firms of 
MCGuire, Woods, Battle & Boothe and has been a partner in 
that firm since 1966. His primary practice has been in 
the area of civil litigation, mostly on behalf of 
defendants. He has represented clients in products 
liability, negligence, fidelity and surety bond, and 
professional malpractice cases. His practice has taken 
him outside the Commonwealth of Virginia, but for the 
most part he has practice in state and federal court 
within the Commonwealth. He is a Fellow of the American 
Trial Lawyers, a member of the American Board of Trial 
Advocates, and a member of the Federal of Insurance and 
Corporate Counsel. He is the former president of the 
Virginia Association of Defense Attorneys and a former 
regional vice president and member of the board of 
directors of the Defense Research Institute. He is a 
member of the Richmond, Virginia, and American Bar 
Associations. Mr. McVey's complete resume is attached. 

Kenneth Melson, Esq. 
United states Attorney 

for the Eastern District of Virginia 
1101 King street, Suite 502 
Alexandria, VA 22314 

Mr. Melson has been interim United states Attorney for 
the Eastern District of Virginia since July 1991. He 
received a B.A. degree from Denison University in 1970 
and a J.D. degree from the National Law Center, George 
Washington University, in 1973. He served in the Office 
of the Staff Judge Advocate, United States Air Force, 
from 1973-76 and was honorably discharged on June 7, 
1976. Since that time, he has variously been engaged in 
the private practice of law, served as Assistant, Chief 
Assistant, and Deputy Assistant Commonwealth's Attorney 
for Arlington county, virginia, and served as Assistant 
and First Assistant United States Attorney for the 
Eastern District of Virginia. For more than a decade, he 
has served as a Lecturer in Law at the National Law 
Center, George Washington University, and has taught 
basic and advanced courses in the criminal law and 
criminal procedure areas. He has given many professional 
presentations and lectures on evidentiary and other 
issues in criminal law and procedures. He is a member of 
numerous professional organizations, including the 
Virginia and District of Columbia bars. Mr. Melson's 
complete resume is attached. 



Neil A.G. McPhie, Esq. 
Sr. Assistant Attorney General 
Office of the Attorney General 
Supreme Court Building 
101 North Eighth Street 
Richmond, VA 23219 

Mr. McPhie is Senior Assistant Attorney General for the 
Commonwealth of Virginia, and Chief of the Equal 
Employment opportunity and Personnel Law Sections of the 
Attorney General's office. He received a B.A. from 
Howard University in 1973 and a J. D. from Georgetown 
University Law Center in 1976. He was an attorney in the 
Appellate and Legal Counsel Divisions of the united 
States Equal Employment Opportunity Commission from 1976-
82. He has served on numerous bar committees, and was 
Chair of the Virginia State Bar Special Committee to 
Reduce Litigation Costs and Delays from 1989-91. Mr. 
McPhie is a member of the District of Columbia, Iowa, New 
York, and Virginia bars, and has been admitted to 
practice in many federal and state courts. His complete 
resume is attached. 

Mr. Vincent J. Thomas 
986 Bellmore Avenue 
Norfolk, VA 23504 

Mr. Thomas is Chairman of Johns Brothers, Inc. He 
received a B.S from Virginia Military Institute in 1943, 
and served· as a 1st Lieutenant in the United States Army 
Signal Corps from 1943-46. Mr. Thomas was Mayor of the 
city of Norfolk from 1976-84 and served as Chairman of 
the Standing Committee of community Development, Housing, 
and Economic Development of the U. S. Conference of Mayors 
from 1983-84. He has been Chairman of the Norfolk City 
School Board and Chairman of the Virginia State Board of 
Education, and currently serves as a board member on 
several civic and educational organizations. His 
complete resume 1s attached. 
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Hon. Richard L. Williams 
United states District Judge 

for the Eastern District of Virginia 
P.o. Box 2-AD 
Richmond, VA 23205 

The Honorable Judge Williams is united states District 
Judge for the Eastern District of Virginia, and is that 
court's designated representative to the Advisory Group . 
Judge Williams served in the Air Force from 1940-46. He 
received a Bachelor of Laws degree from the University of 
Virginia in 1951. He was engaged in the private practice 
of law from 1951-72, and left his law partnership at 
McGuire, Woods & Battle in 1972 to serve as Judge of the 
Circuit Court of the City of Richmond until 1976. He 
returned to McGuire, Woods & Battle as a partner in 1976. 
He was appointed to the federal bench in 1980. Judge 
Williams' complete resume is attached. 
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The findings, conclusions, and recommendations set forth in 
this Report reflect the unanimous views of the membership of this 
Adv isory Group. Accounts of the court's existing management 
procedures are based on the Advisory Group's experience with and 
discussion of these procedures at meetings held on March 18, July 
22, and September 19 and on the Reporter's interviews with various 
court personnel, including deputy court clerks, judicial law 
clerks, and personnel in the united States Probation office and the 
united States Attorney's office. 

Findings, conclusions, and recommendations related to the 
state of the court's civil and criminal dockets are based on the 
Group's assessment of civil and criminal workload statistics 
provided to the Group by the Federal JUdicial Center, included in 
Appendix 10 to this Report, and its consideration of working papers 
on the civil and criminal workload prepared by the Reporter and 
incorporated in Parts III.A. and III.B. of this Report. Findings, 
conclusions, and recommendations related to the decision concerning 
the role of alternative dispute resolution into the case management 
process are based on the Group's consideration of a working paper 
on ADR in the federal courts prepared by the Reporter and discussed 
at the Advisory Group meeting of March 18; this working paper is 
attached as Appendix 11 of this Report. 

Findings and conclusions related to the causes of expense and 
delay in the civil litigation process and the need for change in 
existing practices are based on the collective experience of the 
Group's memhership and upon comments received by the Group in 
response to its invitation to numerous bar organizations to help 
the Group identify such causes and, to the extent such problems 
were thought to exist within the district, to propose solutions. 
These bar organizations are representative of virtually all 
attorneys and litigants currently engaged in civil and criminal 
litigation in the Eastern District of Virginia. A list of the 
organizations invited to comment is attached. 

Findings and recommendations related to the need for an 
additional deputy clerk in each divisional office are based on the 
Advisory Group's determination that the reporting requirements of 
the CJRA and the shift to automation are diverting needed resources 
from the case management process. 
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David T. Stitt, Esq. 
Chairman 
Conference of Local Bar Associations 
4100 Chain Bridge Road 
Fairfax, VA 22030 

Gerald M. West, Esq. 
President 
Accomac County Bar Association 
P.O. Box 727 
Chincoteague, VA 23336 

Daniel C. Stanley, Jr., Esq. 
President 
Alexandria Bar Association 
1800 Diagonal Road, 3rd Floor 
Alexandria, VA 22314 

Mark D. Cummings, Esq. 
Arlington County Bar Association 
3800 N. Fairfax Drive 
Tower Villas, Suite 7 
Arlington, VA 22203 

V. Earl Stanley, Jr., Esq. 
President 
Brunswick County Bar Association 
607 Windsor Avenue 
Lawrenceville, VA 23868 

Steven F. Shames, Esq. 
President 
Chesapeake Bar Association 
2145 Old Greenbrier Road 
Chesapeake, VA 23320 

Stephen E. Baril, Esq. 
President 
Chesterfield-Colonial Heights 

Bar Association 
P.O. Box 1320 
Richmond, VA 23210 

C. Edward Roettger, Jr., Esq. 
President 
Colonial Heights Bar Association 
1507 Boulevard 
Colonial Heights, VA 23834 

Robert C. Hudson, Esq. 
President 
Culpeper County Bar Association 
115 South West Street 
Culpeper, VA 22701 



R. Neely Owen, Esq. 
President 
Emporia-Greensville Bar Association 
204 S. Main Street 
Emporia, VA 23847 

Peter D. Greenspun, Esq. 
President 
Fairfax Bar Association 
10605 A-5 Judicial Drive 
Fairfax, VA 22030 

Jeffrey W. Parker, Esq. 
President 
Fauquier County Bar Association 
98 Alexandria Pike, Ste. 42 
Warrenton, VA 22186 

Gerald F. Daltan, Esq. 
President 
15th Judicial Circuit Bar Association 
700 Princess Anne Street 
Fredericksburg, VA 22401 

G. Elliot Cobb, Jr., Esq. 
President 
Franklin-Southampton Bar Association 
506 N. Main Street 
P. O. Box 775 
Franklin, VA 23851 

Enos Richardson, Jr., Esq. 
President 
Fredericksburg Bar Association 
518 Caroline Street 
Fredericksburg, VA 22401 

Gerald T. Massie, Esq. 
President 
Goochland County Bar Association 
P.O. Box 56 
Goochland, VA 23063 

Howard J. Gould, Esq. 
President 
Hampton Bar Association 
P.O. Box 3231 
Hampton, VA 23663 
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William Rand Cook, Esq. 
President 
Hanover County Bar Association 
P.o. Box 279 
Mechanicsville, VA 23111 

Claude C. Farmer, Jr., Esq. 
President 
Henrico County Bar Association 
P.o. Box 468 
Sandston, VA 23150 

Lawrence D. Diehl, Esq. 
President 
Hopewell Bar Association 
P.O. Box 170 
Hopewell, VA 23860 

William K. Barlow, Esq. 
President 
Isle of Wight County Bar Association 
P.O. Box 190 
Smithfield, VA 23430 

Joseph P. Rapisarda, Esq. 
President 
Local Govt. Attorneys of Virginia 
P.O. Box 27032 
Richmond, VA 23228 

David C. Culbert, Esq. 
President 
Loudoun County Bar Association 
P.O. Box 87 
Leesburg, VA 22075 

W. W. Whitlock, Esq. 
President 
Louisa County Bar Association 
Mineral, VA 23117 

Leslie M. Osborn, Esq. 
President 
Lunenburg County Bar Association 
P.O. Box 617 
Kenbridge, VA 23944 

David M. Davenport, Esq. 
President 
McLean Bar Association 
1320 Old Chain Bridge Road 
Suite 320 
McLean, VA 22101 



E. Warren Matthews, Esq. 
President 
Mecklenburg County Bar Association 
P.O. Box 369 
Bracey, VA 23919 

James H. Hudson, Esq. 
President 
Middle Peninsula Bar Association 
P.O. Box 231 
West Point, VA 23181 

Willard M. Robinson, Jr., Esq. 
President 
Newport News Bar Association 
926 J. Clyde Morris Boulevard, #1 
Newport News, VA 23601 

Peter W. Rowe, Esq. 
President 
Norfolk & Portsmouth Bar Association 
St. Paul Buildinq, Suite 500 
125 St. Paul's Boulevard 
Norfolk, VA 23510 

Francis P. Hajek, Esq. 
Chairman 
Younq Lawyers Section 
Norfolk & Portsmouth Bar Association 
P.o. Box 11168 
Norfolk, VA 23517-3789 

Henry T. Taliaferro, III, Esq. 
President 
Northern Neck Bar Association 
P.o. Box 277 
Warsaw, VA 22572 

Leslie W. Lickstein, Esq. 
President 
Northern Virqinia Bankruptcy Bar 
3141 Fa~rview Park Drive #400 
Falls Church, VA 22150 

Tonya Robinson, Esq. 
President 
Northern Virqinia Black Attorneys Assn. 
4110 Chain Bridqe Road 
Fairfax, VA 22030 
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Karen A. Crist, Esq. 
President 
Northern Virginia Women Attorneys Assn. 
103 W. Broad Street, #400 
Falls Church, VA 22046 

William M. Cusmano, Esq. 
President 
Northern Virginia Young Lawyers Assn. 
3923 Old Lee Highway, 62-B 
Fairfax, VA 22030 

Roger Gregory, Esq. 
President 
Old Dominion Bar Association 
2509 E. Broad Street 
Richmond, VA 23223 

Robin Rattley, Esq. 
President 
Peninsula Bar Association 
2909 Jefferson Avenue 
Newport News, VA 23607 

William D. Allen, III, Esq. 
President 
Petersburg Bar Association 
P.O. Box 366 
Dinwiddie, VA 23841 

H. Duncan Garnett, Esq. 
President 
Piedmont Bar Association 
18 ELm Street 
Louisa, VA 23093 

James W. Backus, Esq. 
President 
Portsmouth Bar Association 
309 County Street, Suite 102 
Portsmouth, VA 23704 

Pamela S. Baskervi11, Esq. 
President 
Prince-George Co. Bar Association 
20 E. Tabb Street 
Petersburg, VA 23803 

Patricia F. Hammond, Esq. 
President 
Prince William Co. Bar Association 
9116 Cetner Street 
Manassas, VA 22110 



Russell V. Palmore, Jr., Esq. 
President 
Bar Association of the City of Richmond 
P.O. Box 1122 
Richmond, VA 23208 

DavidJ. Johnson, Esq. 
President 
Richmond Criminal Bar Association 
900 E. Main Street, Suite 801 
Richmond, VA 23219 

William G. Shields, Esq. 
President 
Richmond Trial Lawyers Association 
P.O. Box 7439 
Richmond, VA 23221 

Virqinia W. Powell, Esq. 
President 
Metro Richmond Women's Bar Association 
P.O. Box 1535 
Richmond, VA 23212 

H. Lee Townsend, III, Esq. 
President 
Sixty Judicial Circuit Bar 
300 S. Main Street 
Emporia, VA 23847 

Dennis L. Montqomery, Esq. 
President 
Suffolk Bar Association 
506 N. Main Street 
Suffolk, VA 23434 

Connie L. Edwards, Esq. 
President 
Sussex County Bar Association 
Route 1, Box 2 
Jarrat, VA 23867 

Edwin B. Baker, Esq. 
President 
Tenth Judicial Circuit Bar 
P.O. Box 269 
Keysville, VA 23947 

Morqan Diane Brooke-Devlin, Esq. 
President 
Tidewater Women's Bar Assn. 
7717 Idylwood Road 
Falls Church, VA 22043 



• 

f 

• 

r 

t. 

• 

Doris L. Edmonds, Esq. 
President 
Twin City Bar Assn. 
1201 Lake James Dr. 1200 
Virginia Beach, VA 23464 

Delores M. Carrington, Esq. 
President 
Virginia Association of Black 

Women Attorneys 
Virginia Poverty Law Center, Inc. 
9 West Main Street 
Richmond, VA 23220 

M. Pierce Rucker, Esq. 
President 
Virginia Association for 

Defense Attorneys 
Ross Building, Suite 1400 
801 E. Main Street 
Richmond, VA 23219 

Allen C. Goolsby, Esq. 
President 
Virginia Bar Association 
P.O. Box 1535 
Richmond, VA 23212 

John D. Hooker, Jr., Esq. 
President 
Virginia Beach Bar Association 
P.O. Box 968 
Norfolk, VA 23451 

Jack L. Harris, Esq. 
Executive Director 
Virginia Trial Lawyers Association 
700 E. Main Street 
Suite 1510 
Richmond, VA 23219 

Vernon M. Geddy, Jr., Esq. 
President 
Williamsburg Bar Association 
P.O. Drawer Q 
Williamsburg, VA 23187 

E. Thomas Cox, Esq. 
President 
York County-poquoson Bar Assn. 
739 Thimble Shoals Blvd. 
Suite 105 

~ Newport News, VA 23606 
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VIRGINIA EAGLE FORUM 

SIC SEMPER TYRANNUS 

HELEN BLACKWELL. CHMN. 
3128 N. 17TH ST. 

ARLINGTON. VA 22201 
(703) 243·7660 

The Hon. Richard L. Williams 
u.s. District Judge 
P.o. Box 2-AD 
Richmond, Va. 23205 

Dear Judge Williams: 

GOD. FA MIL. Y & COUN 

July 11, 1991 

In response to your memo of July 8, requesting information 
as to my general area of business and community activities for 
the files of the Advisory Group on Civil Justice Reform, I 
believe the following information will satisfy the requirement: 

I have been active in C1V1C, political, charitable and 
religious organizations in Northern Virginia and the District of 
Columbia since I married and moved to Arlington in 1972. 

Currently, I am president of the Woman's Club of Lyon 
Village, a neighborhood club (federated), which is dedicated to 
charitable and cultural improvement of the community. 

I am active in Columbia Baptist Church, where I serve as a 
substitute Bible teacher and member of the Stewardship Committee. 
For 8 years I have done volunteer work and served on the Advisory 
Committee of the Johenning Baptist Center in Anacostia, an inner 
city neighborhood of Washington, D.C. 

I am a member of Eleanor Wilson Chapter of Daughters of the 
American Revolution, and a sustaining member of the Junior League 
of Washington, through which I was able to work as a volunteer 
docent at the National Gallery of Art for a number of years. 

I am currently chairman of Virginia Eagle Forum, a 
grassroots organization devoted to influencing public policy at 
all levels to protect the interests of the traditional family as 
the best means of preserving our freedoms and our nation. 

I have been active in the Republican Party, having served 
twice as Arlington County Chairman. I am currently outreach 
Chairman, and am volunteering for several local candidates. I 
represent the Tenth Congressional District on the Republican 
State Central Committee. 



Professionally, I write a bi-weekly, internal newsletter for 
the national Eagle Forum organization, entitled "News and Notes." 
I have previously worked at the Office of Economic Opportunity, 
the American Legislative Exchange Council, and in the Bond 
Department of a bank. 

If further detail is needed, please let me know. I look 
forward to seeing you on July 22. 

Yours sincerely, 
:! ,:;t. I I ./ 

. /. ; U ... .:..J' V.J:( ,:',r!; ,..:. (, <--
Helen Blackwell 



t 

.. 

t' 

EDUCATION 

EDWARD E. BRICKELL 
6310 Atlantic Avenue 

Virginia Beach, Virginia 23451 
(804) 425-q262 

Ed. D., School Administration, College of William and Mary 
C.A.C.S .. School Administration, College of William and Mary 
M.A., English. University of Chicago 
A.B .. English, College of William and Mary 

PROFESSIONAL EXPERIENCE 

August 1. 1988 to Present 
President, Medical College of Hampton Roads 

July 1. 1987 -. 
President, Brickell Management Services, Ltd., a 

Management Training and Consulting Firm 

July. 1966 to June. 1987 Virginia Beach Public Schools 
Superintendent, March, 1968. to June, 1987 
Assistant Superintendent, August, 1967, to March. 1968 
Director, Secondary Administration, July, 1966, to August, 1987 

July. 1965 to July. 1966 College of William and Mary 
Administrative Assistant to the President and 

Assistant Professor of English 

November. 1962 to July. 1965 
Superintendent 

Franklin City Public Schools 

September. 1951 to November. 1962 
Superintendent, May. 1961, to 
Teacher. (3 years). Assistant 

September, 1951 to May, 

SELECTED HONORS 

Phi Beta Kappa 
Kappa Delta Pi 
Phi Delta Kappa 
Phi Kappa Phi 
Quill and Scroll 

South Norfolk Public 
November, 1962 
Principal, Principal 
1961 

First Citizen Award, City of South Norfolk 
First Citizen Award, City of Virginia Beach 

Schools 

(7 years), 



EDWARD E. BRICKELL 
Page 2 

Alumni Medallion. College of wtlliam and Mary 

Leadership for Learning Award, American Association of School 
Administrators 

Twice named in "Top 100 School Administrators in North America" by 
The Executive Educator 

Medal of Honor, Daughters of the American Revolution 
Friend to Children Award, School of Education, University of Houston 
Alpha Kappa Alpha Award of Merit 
Phi Delta Kappa Sorority Outstanding Achievement Award 
Virginia Association of Elementary Principals Outstanding Contributions to 

Education Award 
Service to Scouting Award 
Virginia Beach Sports Club Service to Sports Award (two times) 
Named State Education Administrator of Year, Virginia Association of 

Educational Secretaries 
Named State Administrator of Year, Virginia Music Educators Association 
Paul Harris Fellow, Rotary (honorary) 
Great American Traditions Award, B'nai B'rith 

Distinguished Service Awards: 
Darden School of Education, Old Dominion University 
Virginia Arts Alliance 
Virginia High School League 
Distributive Education Clubs of America 
Association of High School Athletic Directors 

Honorary Life Memberships: 
National Congress of Parents and Teachers 
Virginia Congress of Parents and Teachers 
Virginia Young Audiences 
Virginia Industrial Arts Association 
Distributive Education Clubs of America 

CURRENT MEMBERSHIPS AND COMMUNITY ACTIVITIES 

Board of Directors: 
Virginia Beach Federal Savings Bank (Executive Committee) 
Princess Anne Service Corporation 
Future of Hampton Roads (Executive Committee) 
Jones Institute for Reproductive Medicine (Executive Committee) 
Diabetes Research Foundation (Executive Committee) 
Vi q~! nin B<!nch Foundllt ion 
Greater Norfolk Corporation 
Biomedical Research Park 
tidewater Tides Baseball Club (Tidewater Professional Sports, Inc.) 

Board of Governors, Town Point Club 
Chairman, Board of Governors, Shakespeare-by-the-Sea Festival 
The Horace Mann League 
American Association of School Administrators 
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EDWARD E. BRICKELL 
Page 3 

Virginia Association of Schoo} Administrators 
Advisory Board. Education Utility 

SELECTED MEMBERSHIPS AND COMMUNITY ACTIVITIES 
(prior service) 

Member of Board of Visitors and Former Rector. 
College of William and Mary 

Board of Trustees and Former Chairman and Vice-Chairman . 
Tidewater Community College 

Chairman, Friends of Virginia Wesleyan College 
Advisory Council, Old Dominion University Intergovernmental Institute 
Chairman, Tidewater Superintendents (six terms) 
President, Virginia Association of School Administrators 
Governor's Task Force on Pay-for-Performance and Merit Pay 
Advisory Committee on Teacher Education, Commonwealth of Virginia 
Advisory Council, AASA 
Advisory Board, Virginia Beach Civic Symphony, WHRO-TV, AASA National 

Center for the Improvement of Learning, The Instructor magazine 
Professor. National Academy of School Executives 
Executive Committee, Virginia High School League 
Member and former Chairman, ·Board of Trustees, Bayside Hospital 
Board of Directors, General Hospital of Virginia Beach, Center for 

Excellence (CenTex), Girl's Camp Fund, United Community Fund, Big 
Brothers 

Director, Boys' Club of Norfolk/Virginia Beach 
Military Liaison Committee, Virginia Beach 
Parks and Recreation Commission, Virginia Beach 
Steering Committee, Virginia Beach United Way Campaign 
Rotary Club 
Ruritan Club 

SELECTED PUBLICATIONS 

"Developing Art Curriculum," Educational Leadership, January, 1988, with 
Dr. Nancy T. Jones and Stephena Runyan (Virginia Beach Schools). 

"Looking Ahead From the Past," Virginia English Bulletin, December. 1987. 
"Merit Pay and Virginia Beach's Career Teacher Pay Plan," The American 

SchOol Board Journal, February, 1984. 
"Making Curriculum Renewal a Reality," NASSP Bulletin, December, 1983, with 

Dr. Nancy T. Jones (Virginia Beach Schools). 
"Year-Round Education: A Failure with a Future?" Education Economics, 

February, 1976. with Dr. Guilbert Hentschke (University of Rochester) 
Numerous newspaper articles, as guest columnist 

RELATED ACTIVITIES 

University Teaching: American literature, English literature, creative 
writing, the American short story, composition, curriculum 
development, and school finance. 



EDWARD E. BRT!":KEI.r. 

Public Speaking: An estimated 1.500 addresses. speeches. remarks. 
welcomes, and dedications since 1956. on local, state, regional. 
national, and international levels. Audience size ranged up to 5,000 
persons. Major topics include leadership, management, the value of 
the liberal arts, effective advocacy, communicating. communications 
skills, excellence in education, public relations, the teaching of 
poetry, and working successfully with legislators. 

Consulting: Conduct leadership, management, and communications workshops 
or seminars for public school, university level, and corporate 
groups. Worked as a consultant since 1969 in various states, 
including work with Municipal Advisors, Inc., Departments of 
Education, and Creative Leadership Systems, Inc. 

Other: Taught Sunday School for over twenty years and was certified lay 
speaker. Listed in state, regional, and national biographies. 



Education 

Legal 

undergraduate 

Honors 

other 

Law Teaching 

Subjects 

( 

Director 

I Publications 

l 

ANNE KIMBERLEY DAYTON 

J.D. magna cum laude 1983, University of 
Michigan, Ann Arbor, Michigan. 

B.A. 1980, University of Kansas, 
Lawrence, Kansas. Majors in history 
and English literature. 

Phi Beta Kappa; Certificate of Merit 
for outstanding brief (first year law 
school); National Merit Scholar-
ship (four years); Kansas Regents 
scholarship (four years); University of 
Kansas scholarship Hall; University of 
Kansas Honors Program; Dean's List (four 
years). 

Articles Editor, University of Michigan 
Journal of Law Reform, 1982-83; staff 
member, 1981-82. 

Associate Professor of Law, University 
of Kansas Law School (August 1986-
July 1991); Professor of Law (July 1991-
present). 

Advanced Criminal Procedure, civil 
Procedure, Intellectual Property, 
Kansas Defender Project (clinic); 
Appellate Advocacy. 

First Year Appellate Advocacy, Moot 
Court competitions. 

stacy & Dayton, Rethinking Harmless 
Constitutional Error, 88 COLOM. L. REV. 
79 (1988). 

Dayton, Personal Jurisdiction and the 
Stream of COmmerce, 7 REV. OF LITIGATION 
239 (1988). 

Dayton, The Myth of Alternative Dispute 
Resolution in the Federal Courts, 73 
Iowa L. Rev. --- (1991) (forthcoming). 

Dayton, Judges on Judging [book reviews 
of Satter, Doing Justice (Simon & 
Schuster, 1990) and Grodin, In pursuit 



Community and 
Professional Service 

Professional 
organizations 

Legal Employment 

of Justice: Reflections of a state 
Supreme Court Justice (Univ. of Calif. 
Press, Berkeley, 1989), 39 Kan. L. Rev. 
939 (1991). 

Reporter, civil Justice Reform Act 
Advisory Group for the Eastern District 
of Virqinia; Co-Reporter, Civil Justice 
Reform Act Advisory Group for the 
District of Kansas; Leqal Advisor for 2d 
Conqressional District, Dukakis-Bentson 
campaiqn Kansas (Fall 1988); Drafter, 
Colorado Bar Examination; 
Pro bono representation of indiqents, 
Duncan v. State (federal habeas corpus); 
Kelly v. State (state and federal habeas 
corpus) and Thomas v. State (petition 
for mandamus in Michiqan Court of 
Appeals) 

District of Columbia Bar Association, 
Virqinia State Bar, American Judicature 
Society, American Intellectual Property 
Law Association. 

october 1984-May 1986. Associate, Shea 
& Gardner, Washinqton, D.C. Trial and 
appellate litiqation. 

September 1983-Auqust 1984. Law Clerk 
to the Honorable James M. Sprouse, 
united states Court of Appeals for the 
Fourth Circuit. 

May 1983-July 1983. Summer associate, 
Bondurant, Miller, Hishon & Stephenson, 
Atlanta, Georqia 

May 1982-Auqust 1982. Summer associate, 
Kinq & Spaldinq, Atlanta, Georqia. 

June 1981-Auqust 1981. Summer associ­
ate, Shook, Hardy & Bacon, Kansas City, 
Missouri. 
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DAVID G. FISKE 

SHAW, PITTMAN, POTTS & TROWBRIDGE 
A p.aa8R'IP lJIICLUDfHG PBOI'ISSIOI1AL coal'QU'l'IO" 

EXPERIENCB 

Mr. riske is presently a litigation partner at Shaw, 
pittman, Potts & Trowbridge, temporarily resident in the 
Washington, D.C. office. ae was formerly a partner at the law 
firm of Hazel, Thomas, P.C., in Alexandria, Virginia, and served 
as a member of the Bxecutive Committee and chaired the litigation 
section of that firm. 

Mr. Piske has maintained a broad commerica1 litigation prac­
tice and represents a variety of financial institutions and busi­
ness entities in federal and state courts in the region. He has 
also defended a number of major national law firms in litigation. 

EDUCATION GBORGBTO'WN UHIVZRSITY LAW SCHOOL 
J.D., 1969 

JOHNS HOPKINS UlfIVBRSITY 
B.A., 1966 

BAR ADMISSIONS U.S. District Court, District of 
Maryland, 1990 

Commonwealth of Virginia, 1975 
U.S. Court of Appeals, Pourth 
Circuit, 1975 

U.S. District Court, Bastern 
District of Virginia, 1975 

State of Maryland, 1969 

BAR ASSOCIATIONS virginia State Bar Association 
(Member, 1982-85 and Chair.man of 
liXhth District Grievance Committee 
19 4-85, Member of Special Committee 
on Continuing Professional Competence, 
1984-1985) 

Alexandria Sar Association 
Virginia Bar Association 
Maryland State Bar Association 
American Bar Association 
Virginia ~rial Lawyers Association 
Virginia State Bar Pro Bono 
Steering Committee 

0'nIBR IMPLOYMBH'l' United States Senator Harry P. Byrd (VA) 
Special Assistant 1968-10, 13-74 

United Statea Marine Corps 
Cpt. Judge Advocate Division 1911-73 
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Robert T. Hall 
2148 Southbay Lane 
Reston, Virginia 22091 
(703) 620-9818 

4010 University Drive 
Fairfax, Virginia 22030 
(703) 591-8600 

CURRICULUM VITAE 

Date of Birth: September 9, 1936 
Place of Birth: 
Marital Status: 

East Liverpool, Ohio 
Married to Sally Wilson Hall 
Three children 

EDUCATION 
Georgetown University, Washington, D.C. 
BS - 1960 (Foreign Service) 
JD - 1964 

PROFESSIONAL ASSOCIATIONS 
1964-Present Virginia State Bar 
1966-Present Association of Trial Lawyers of America 
1966-Present Virginia Trial Lawyers Association Board of Governors 

1966-1973 

1965-Present 
1964-Present 

PROFESSIONAL 
1961-1963 
1963-1964 
1964-1966 
1966-Present 

1973-1974 

1979-1981 
ADMITTED TO 

1977-80 
1981-82 
1984-85 
1985-86 
1986-87 
Northern 
1971-72 
Virginia 
American 

SERVICES 

District Governor 
Vice President 
President Elect 
President 
Past President 
Virginia Trial Lawyers 
President 
Bar Association 
Bar Association 

Association 

Law Clerk, ARNOLD, FORTAS & PORTER 
Legislative Assistant, Senator Prouty (vt.) 
Minority Counsel, U.S. Senate District of Columbia Committee 
Private Practice of Law - Primarily Civil Litigation 
HALL & JACKSON - 1971-1975 
HALL, SUROVELL, JACKSON & COLTEN - 1975-1987 
HALL, MARKLE & SICKELS - 1987-present 
Georgetown University Lecturer 
"Litigation Practice" 
Lecturer - Judicial Conference of Virginia 

BAR: Virginia and District of Columbia 1964 



ADMITTED TO PRACTICE BEFORE 

united States Supreme Court 
Virginia Supreme Court 
u.S. District Court for the 
Eastern & Western Districts 

of Virginia 

u.S. Court of Appeals, 4th Circui 
u.S. Court of Appeals for D.C. 
u.S. District Court for the 

District of Columbia 

Mr. Hall is a partner in the law firm of Hall, Markle, Sickels & Fudale 
P.c. in Fairfax, Virginia, where he limits his practice to plaintiffs' caSE 
involving serious personal injury and death arising out of medica~ 
malpractice, products defects or vehicular accidents. About 80 percent of 
his time is spent in the field of medical malpractice. Mr. Hall is engage 
in a substantial volume of trial work, but also handles appellate work befo~_ 
both federal and state courts. 
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Educat;;ion 

CURRICULUM V 11'.411' OF 
ANNB B. HOL TON 

1210 Bellevue Avenue 
Richmond, Vir~ini4 23227 

(804) 261-7989 (H) 
(804) 648-1012 (W) 

Harvard Law School, J.D., 1983, cum laude. Student 
activities: Prison Legal Assistance Project (m~l'I1ber three 
years, Board of Directors one year>: Mental Health Le~Rl 
Advisors Committee (student intern). 

Princeton University. A.B., 1980 (Major: Woodrow Wilson 
School of Public and Internation~l Affairs. EconomicR 
Divi.sion) j ma"na cum laude: Phi Bf':t'.a Kappa. 

wesal Experience 

Admitted to Virginia Bar and to practic~ In UniL~d States 
District Court sinoe October of 1984. Member. Rinhmond Bar 
Association and Metropolitan Rinhmond Women's Bar 
Association. Former member. Judin ial Nomin~t.lons Conlin it tee 
or MRWBA. 

C~ntral Vir.inia. Leca] Aid Society, Inc. An orcani?ation 
providing civil le,al servlces at no cost to low-income 
persona in oentral Vi~ginia. Position: Senior RLaff 
attorney. Regularly practice in Circuit and General 
Distriot Courts in Rich.ond and surrounding countip.~: 
Virginia Cour~ of AppealR~ and United State~ District Court, 
Riohmond Divialon • 

. frior EaploYlent 

Law Clerk, United St.lelil Distriol. Court, R1.ohlDond, Vir,i.nia, 
Chambere of the Honorable Robert R. Merhige, Jr.: Au,ust. 
1983. to November, 1984. Summer ClArk, McGuire. Woods & 
Rattle, Riohmond, Virglnia; Summer 1983. 

Com.unity Activit!,. 

Board of Oirector1'J. Prison Vi", i. tat10n PrnJect. Member since 
1985; former pre1'Jident of Board and current board m~mber. 

Active Dlp.aber of various church nomaittee",. Richmond Friends 
Heetln,~ 1983 to present. 

Personal Data 

Born in Roanok~t Virginia 1n 1958. MArried with onp. child. 
Residing in City of Richmond sinop. 1983. 

P.2 
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GENERAL BACKGROUND 

ADDRESS: 

DATE OF BIRTH: 
PLACE OF BIRTH: 
MARITAL STATUS: 
WIFE'S NAME: 
WIFE'S OCCUPATION: 

EDUCATION 

SECONDARY: 

UNDERGRADUATE: 

LEGAL: 

EMPLOYMENT 

CURRICULUM VITAE 
OF 

HENRY E. HUDSON 

8201 Collingwood Court 
Alexandria, Virginia 

Stratford Harbor 
Westmoreland, Virginia 

July 24, 1947 
Washington, D.C. 
Married, One son 
Tara Kathleen Lydon Hudson 
Manpower Analyst, Headquarters 
united states Marine Corps. 

Graduated from Wakefield High School, 
Arlington, Virginia, 1965 

Bachelor of Arts, American University, 
School of International service 
Washington, D.C., 1969 

Juris Doctor, American University 
Washington, D.C., 1974 
(Evening Division). 

Deputy Sheriff, Arlington County, Virginia 1969 - 1970 

Deputy Clerk of the Circuit Court of Arlington County, 
Virginia, 1970 - 1974 

Assistant Commonwealth's Attorney, Arlington County, 
Virginia, 1974 - 1977 

Assistant united states Attorney for the Eastern District 
of Virginia, Alexandria Division, Criminal Section, 1978 -
1980 

Commonwealth's Attorney of Arlington County, Virginia, 
1980 - June, 1986 

United states Attorney for the Eastern District of Virginia, 
June 1986 - June 1991 

Of Counsel, General Litigation - Reed Smith Shaw & McClay 
July 1991 - present 



PBOFESSIONAL 0BGANIZATIONS 

Virginia state Bar 
Virginia Commonwealth's Attorneys' Association 

(Board of Directors, 1985) 
Criminal Law Section, Virginia State Bar 
Arlington county Bar Association 

(Chairman, Courts Committee 1982) 
Alexandria Bar Association 

(Member, Board of Directors Foundation of the 
Alexandria Bar Association) 
National District Attorney's Association 
Tidewater Association of Commonwealth's Attorneys 

ADMITTED TO PRACTICE BEFORE THE FOLLOWING COURTS 

united States Court of Claims 
Supreme Court of Virginia 
United States District Court for the Eastern District of 

Virginia 
United states Circuit Court of Appeals for the Fourth 

Circuit 
Supreme Court of the United States. 

COMMUNITY SERVICE 

Arlington county Volunteer Fire Department 
(Engine Company No.1) 1966 - 1980 (Life member) 

Boulevard Manor civic Association (Arlington, Virginia) 
President 1981 - 1984 

Stratford Harbor Property Owners Association (Westmoreland 
County, Virginia) Vice-president 1988-1991 

Member, Arlington county Police Trial Board 
1978 - 1979 (Chairman, 1979) 

Special Deputy Sheriff of Arlington county, Virginia 
1978 - 1980 

Member, Arlington County Criminal Justice Advisory Committee 
Member, Arlington county Task Force on Substance Abuse and 

Youth 
Member, Board of Directors, Arlington chapter, American Red 

Cross 1983 - 1985 
Member, Northern Virginia Community College, Curriculum 

Advisory Committee (Police Science) 1980 - 1986 
Lecturer, Northern Virginia Police Academy 
Member, Board of Directors, Arlington Parade Committee 
Member, Arlington County Chamber of Commerce (1986-1987) 

2 
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NATIONAL SERVICE 

Member, National Highway Safety Advisory Committee 
(Appointed by President Reagan in 1981 for one year 
term; reappointed 1982 for three year term) 

Member, Congressional Award 
Congressional District 

Council for the Tenth 

Chairman, United states Attorney General's Commission on 
Pornography (Appointed by Attorney General Edwin Meese 
III) 

Selected by the Chief Justice of the United States to 
participate in the Anglo-American Legal Exchange 
Program (1980). 

Member, United States Attorney General's Advisory Committee 
of United states Attorneys (1987 - 1990) 

Member, Presidential Personnel Advisory Committee for Virginia 
(1988-89) 

Member, Advisory Conuni ttee to the National Institute of 
Corrections 

OTHER AFFILIATIONS 

Member, Aldersgate United Methodist Church 
Member, Arlington Host Lions Club (First Vice President, 

1984 - 1986) 
Member, Columbia Lodge No. 285, A.F. & A.M. 
Member, Kenya Temple 

3 
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RESUME 
WAYNE LUSTIG, MEMBER, ADVISORY GROUP 

Civil Justice Reform Act of 1990 

University of Pennsylvania, B.A. with honors in American 
Civilization, 1956; 

University of Virginia School of Law, LL.B., 1959; 

commenced practice in Norfolk, Virginia, as a member of the 
Virginia State Bar in 1960, after attending to military service in 
the U.S. Army Reserves; 

Practiced as an associate and partner in Norfolk, Virginia, from 
1960 to 1979 with the firm of Campbell, Lustig & Hancock; 

Practiced in Virginia Beach, Virginia, 1979 to 1989 as a member in 
GUY, Cromwell, Betz & Lustig, P.C.; 

1989 to Present, joined Mays & Valentine as a partner and opened 
the firm's office in Norfolk, Virginia. 

Memberships: Virginia State Bar; Virginia state Bar Association; 
Norfolk-Portsmouth Bar Association (President 1972); Virginia 
Beach Bar Association; American Bar Association; Virginia Trial 
Lawyers; Member, Fourth Circuit Judicial Conference and a Fellow, 
American College of Trial Lawyers since 1977. 

For the last 30 years, practice has been principally litigation in 
state and federal courts in both civil and criminal matters. For 
the last 20 years, practice has been more extensive in the united 
states District Court for the Eastern District of Virginia, with 
particular emphasis in complex criminal litigation, ~, 
government fraud, antitrust, securities fraud, income tax fraud, 
trademark counterfeiting and other white collar criminal areas. 

Over the same time, has been involved in extensive civil 
litigation in areas of securities claims, product liability, civil 
fraud, administrative law, ERISA liability, insurance coverage, 
contract disputes and other areas of business litigation. 
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3021 Archdnl~ Road 
Richmond, Virginia 23235 

LEGAL EXPERIENCE 

NEIL ANTHONY GORDON McPHIE 

ATTORNEY GENERAL OF VIRGINIA 
Supreme Court Building, Richmond, Virginia 

Orriee: (80-0 7811 0081 
Home: (804) 272-7994 

Senior Assistant Attorney General 4/90 - Present 
Chief of EEO and Personnel Law Section. Manage two attorneys, three 
paralegals and one secretary. Represent state agencies and individuals in 
federal and state courts; represent state agencies in administrative 
grievance hearings and in termination proceedings in state courts; advise 
state agencies in the areas of EEO and personnel law. 

Assistant Attorney General 7/82 - 4/90 
General civil practice with heavy emphasis on trial defense work before 
state and federal courts representing state agencies and officials as lead 
attorney. Litigated cases arising under the Civil Rights Statutes, the United 
States Constitution, personal injury cases under the Virginia Tort Claims 
Act, and construction contracts. Oral argument before the Supreme Court 
of Virginia and the United States Court of Appeals for the Fourth Circuit. 
Emphasis in significant and sensitive cases involving defense of Virginia 
judges and building construction claims. 

Defense Counsel in State employment grievance hearings. Prosecution of 
persons for unlawful practice of law. Have engaged in all aspects of federal 
and Virginia civil discovery, witness and case preparation. 

EQUAL EMPLOYMENT OPPORTUNlTY COMMISSION 
Office of General Counsel, Washington, D.C. 

General Attorney - Legal Counsel Division 7179 - 7/82 
Defense oriented civil and administrative practice. Defend the Commission 
in suits in which it is a party defendant in U.S. District Courts nationwide. 
Suits generally arise under Title VII of the Civil Rights Act of 1964, the 
Equal Pay Act, the Age Discrimination in Employment Act, the 
Rehabilitation Act, the Freedom of Information Act, the Civil Service 
Reform Act, and the Administrative Procedures Act. Responsible for the 
preparation of all pleadings, discovery, witness preparation and presentation, 
and arguments. 

Defend the Commission in administrative hearings involving employee 
grievances, adverse personnel actions and discrimination complaints. 
Prepared and presented witnesses, prepared affidavits, legal memoranda and 
post hearing briefs. Provide advice to program offices and members of the 
public on questions of law and Commission policy. Drafted regulations. 
Prepared responses to requests under the FOIA and Privacy Acts. Legal 
sufficiency review of administrative appellate decisions. 



NEIL ANTHONY GORDON McPHIE Page Two 

Appellate Attomey - Appellate Division 8/7., - 7/79 
Appellate advocate for the Commission in enforcing Title VII. Handled all 
aspects of appellate litigation, from brief writing to oral argument, both in 
Commission cases and in private cases as amicus curiae. Filed briefs for the 
Commission in the Supreme Court through the Solicitor General; filed joint 
briefs with the Department of Justice where the United States has been a 
party. 

Reviewed the Commission's district court cases to determine whether an 
appeal should be taken. Kept contact with private Title VII bar for possible 
amicus participation in cases involving important legal issues in Title VII. As 
Chairperson of a General Counsel task force, prepared principal portion of a 
Title VII training manual for Commission attorneys and investigators. 

EDUCATION 

Graduate: 
Georgetown University Law Center, Washington, D.C. - J.D., 1976 

Course emphasis: General Business Law, including Labor Law, Antitrust, 
Gift and Corporate Taxation. 
Activities: Students in Court Program (representation of indigents); Student 
Editor, 33 Federal Bar Journal, Number 1, Winter 1974; A.B.A., Law 
Students Division; Black American Law Student Association; Society of 
International Law; Delta Theta Phi Legal Fraternity (Tribune). 

Undergraduate: 
Howard University, Washington, D.C. - B. A., Economics, 1973 

Honors and Activities: Magna Cum Laude, Phi Beta Kappa, Dean's List, 
Academic Scholarship, International Honor Society in Economics, Varsity 
Cricket Team. 

BAR ADMISSIONS 

United States Supreme Court, Virginia, District of Columbia, New York, Iowa, 
United States Courts of AppeaL for the 4th, 7th, 8th, 9th and 10th Circuits, United 
States District Court for the District of Columbia, and the Eastern and Western 
Districts of Virginia. 

BAR ASSOCIATIONS 

District of Columbia 
Virginia 

Section on Construction Law 
Iowa 
American Bar Association (ABA) 

Forum Committee on Construction Industry 
Sections on General Practice, Litigation and Labor and Employment Law 
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NEIL ANTHONY GORDON McPHIE Page Three 

BAR COMMITTEES 

Member, Advisory Group, Civil Justice Reform Act of 1990, 1991-1995 
Chair, Virginia State Bar Special Committee to Reduce Litigation Costs and 

Delays, 1989-1991-
Vice Chair, Government Lawyers Committee, Section of General Practice, ABA 

1990-1991-
Vice Chair, Minority Lawyers Committee, Section of General Practice, ABA 1990-

1991. 
Vice Chair, Litigation Committee, Section of General Practice, ABA, 1989-1990. 
Member, Steering Committee for Division No.4, Construction Management, 

Design/Build and Related Concepts, ABA 1988-1990. 
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RESUME 

Henry H. McVey, III 

Born: Richmond, Virginia, August 12, 1935 
Home address: 2324 Monument Avenue, Richmond, Virginia 

Reba Spouse: 
Children: Margaret, Lewis and Ian 

Education 

Graduated St. Christopher's School, 
Richmond, Virginia 1953 

Graduated Hampden-Sydney College, B.A. & B.S., magna 
s=Ym J.auQ§, 1957 

Graduated University of Virginia Law School, LL.B. 1960 

Member: Omicron Delta Kappa (President, 1956-57 
Hampden-Sydney College) President, 1959-60 
University of Virginia) 

Phi Beta Kappa 
Chi Beta Phi 
Eta Sigma Phi 
Chi Phi 
Phi Alpha Delta (Legal Fraternity) 

Prof§ssional 

Associate 1960-1966 
Partner 1966 - McGuire, Woods, Battle & 

Boothe (and predecessor firms) 

Mpber: 

Political and Civic Afflliation 

Board of Directors, Richmond Symphony since 
1977; former President and Chairman of 
the Board 

Board of Directors, Carpenter Center for the 
Performing Arts 

Former Member of the Board of the Richmond 
Montessori School 

Member, Commission on Architectural Review, 
City of Richmond 

Ruling Elder, Second presbyterian Church 

Professional Activitles 

Fellow, American College of Trial Lawyers 
Member, American Board of Trial Advocacy (Advocate) 
Member, Federation of Insurance & Corporate Counsel 
Member, American Bar Association 



Member, Virginia Bar Association 
Member, Virginia state Bar (former member and Chairman, 

Third District [disciplinary] Committee) 
Member, Bar Association of the City of Richmond (former 

Young Lawyers section Chairman) 
Member, Virginia Association of Defense Attorneys 

(former President) 
Member, Defense Research Institute (former Regional 

Vice President, Current Board Member) 
Member, International Bar Association 

Club Memberships 

Country Club of virginia 
Bull & Bear Club 
Capital Club 
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DAft OF 8IR'l'B: 
PLAca OP BIRTH: 

IDtlCA'l'XQH 

UNDBRGRADUA'DI 

LEGAL: 

LlyAL LICBHSIHQ I 

CUlUUCtJLmi Vl'l'AB 
01' 

DHHmI B. MILSON 

3307 North Columbus Drive 
Arlington, Virginia 22207 
Telephone: (703) 532-033' 

Decaber 6, 19.7 
Neenah, Wiacon.in 

Bac::halor ot Art., Denison 
11niveraity, 
Grenville, Ohio, 1970 

Juri. Doctor, with Bonors 
H.tional Lav center 
George Washington OIli verai ty , 1973 

captain, Vnit8d Stat .. Air Poree 
Office of the Staff Judge Advocate 
Honorable D1achaqe, June 7, 1976 

Suprae Cout of V1rginia 
11nited state. eow:t of Appeals for 
the Fourth Circuit 

united state. Distriot Court for the 
.. starn District ot Virginia 

Diatrict of Columbia Court ot Appeal. 

LAW mmClI 
Privat. law practice, ArlincJton, Viz'91nia 
Januar,y 15, 1174 - April 6, 1175. 

Assi.tant. caaacmwealth' a Attozney, Arlington County 
April 7, 1975 - January 1, 1'78. 

Chief .. sia1:ani: C:O-Onvealtb·. Attorney, Arlington County 
January 1, 1178 - July 25, 1980 (Managerial Position). 

Deputy CoIraoDtf1lal til'. Attorney, AZ'lington County 
July 25, 1'80 - JuDe 25, 1983. This position included all 
the r •• ponaibiliti.. and duti.. of the CO-Onwe.ltb. Attorney 
in hi. abeeace, .s vell .. daily .aDaq...at at the ottice. 

Aa8i.tant united stat •• Attorney tor the laatern District ot 
Virginia. 
June 26, 1183 - June, 1'86. 
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Fir.t Aasi.tant united Stat •• Attorney forth. Bastarn 
Di.trict of V1rqinia 
June, 198' - June, 1'91 

Int.rim United state. Attorney, Eastern District of Virginia 
July 1991 - pr •• ent. 

2'mIR P9S:ITJPH3 RlLQI 

Chairman, ax.cutiv. Office for Onited Stat.. Attorneys 
s.curity workin9 Group_ 19'9 to pre.ant. 

T.all Laad..r, EX.cutiv. Offic. tor United stat.. Attorneys 
Evaluation and. Raviav '1'_. 198t to pr .. ent. 

TEACHING BXPQIIHClI 

As.ociat. Protellsorial Lecturer in Law, The National Law 
center, Th. GeoZOCJ8 WaahinqtoD ani v.rai ty, Wa8hington, D. C. 
197. - 1988. 

Prof •• sorial LectUX1ar in LaW, Th. Ifational Law Center, '!'h. 
eeor,. washington trni var.ity, Waabinvton, D. C. 
1988 - pl:' .... t. 

A4Vancl4 criainai PrqctdUrPl An .lective cour.e off.r.d. to 
•• caDCl and thircl yeaI:' law IltUdent •• 

Tho eriM t.h. t;he loren.ie sgilQ1jiG apd th. eriminal. 
Lawytrl Di. oour .. involv •• all a.pac:tl ot tor.n.ic science 
and applicable law, such a. t1ncJezprint., tirearm 
identificationa, n.utron activation analysis, polygraph, 
•• ro1OCJY, baln and fiber. aDd DHA TypinCJ. 

Assi.tant Prof ... orial Lecturer in ForeJUlie Scienc., 
Depaztaent of Forenaic Science, Tbe C80rge Waahinqton 
Univ.ni1:.y, •• aIlington, D.C. July 1974 ... present. 

Adytnead criaiMl lyidMetU RUl .. of evidenc. and th.ir 
praotical applioation, with empbasi. on the Federal Rul.. ot 
1V14enc.. . 

Th' criB Uh, 'the POrtUie Igiont;f.t and tho Crimlnal 
LI'MY'r: 80th on-Capus and Off-cupua courses. The .tud8rrt. w .. caw frena local law .nforc ..... t aqenci •• , the 
FBI, Seczwt sezyic., t.be Alcobol, Tobacco aIld pirea:r:ma 

"Diviaion of t:h. 1'r8U\lZ'y Departaent net crainal 
1nve.tiCJatlve agenei.. of the ~ ~orce •• 

C1'm,iM1 Lay: An 1DtrocIuctoty cour •• in cr1:ainal law and 
proceclU.'e • 
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Crimina. procedura, An advanced course empbasizing Fourth, 
Pifth and Sixth Aaend:aent pl.'Obl .... 

racul ty Mvi.o"r. Kational colleqe ot Di.trict Attorneys, 
HouatOD, Tex.s, June, 1981. A thr .. weak cour •• for eare.r 
pro_cutors frma throughout tha nation. Paculty advisors 
are reapona1ble for many aspect. of the course including 
group discussiona and practical exerci.e. and demonstrations 
in trial stills and tactics. 

Publigatigo., 

"Proposeel AJaandment. to the PeeIeral Rule. on Admisaibility ot 
Scientific Bvidance: A PrOsecutor's Perapective", pre.ented 
to the Sciance and Tecbnoloq,y Section at the American Bar 
A.sociation annual .eting, August, 1986, and puJ)11ahed 1n 11' 
Federal Rul .. Decisions 71, 126-132 (1987). 

Cbapter 10, lAqal ancl Bthioal conSiderations, found 1n Kirby, 
Lome, DR' pj.nglx:priDting, An iDtrQduc;1;1QD. stockton Pre •• , 
1990. 

Profl,.ionll PrI'lDiliigDIl 

"Foranaic scianti.t. ReCreate the COrpua Delaat!", a paper 
concerning the trial of a firat degr.. .order case presented 
at t.ha 33r:cl AImWIl "etinq of the Aaerioan Acaday of Forenaie 
Sci_ca., !'ozuary 1981. 

"Too JIany Su.pacta - Too II\lcb Bvidenee", a paper concerninCJ 
the trial of a capital aurder ca .. presented at the 35th 
AnnUal •• eting of the American .lead.., of !'oranaic science., 
Pebnary 19.3. 

"So Hacb for Scientific Evidence - A Coaaen~ on its 
8honcolliD9.-, • paper aoncamiDg the trial of sevenl rape 
c.... preaented .t tbe 35th Annual Heatinc) of the American 
Academy of Fcmmaio Soientiata, J'ebruary 1984. 

"R .. sonable DoU1)ta About. the Federal CODOn carrier DOI 
statute-, • paper preHlltec:l at the 40th ADnual M .. tine) of 
the MariaM Ac:aday of Fonnaic scdeneea, Pebruary 1988. 

KocIerator, -Tha Inveatiqat.ion and Trial of • Serial Crime 
ease-, a multi-diaciplinary preaantatioD at the 41et Annual 
.eetincJ of the American AcacJ.amy of 'oreDsic Scientista, 
Febnazy 1989. 

"Blastin, into the 90'., BOt. Iaaues in ez.!a1nal Law and 
Practic.- , an AM Cri.inal Justice Section CLB proqru 
presanted at tbe october 1"0 ABA Pall .eet1nv. ~ 4 BHA 
crWnal Practice Kanual 564 (11/28/90). 

3 
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nThe Xed1coleqal PrablllJllltancl Dil_ of the AIDS Epidemic as 
the 21st CaDtury Approache.·, a paper preaented at the 42nd 
Annual Keating ot the Amarican Academy ot Vorenaic Sciences, 
Pabruary 1990 

nThe psychiatric, t.val ancl Social Aspects ot Protecting the 
President-, a panel discusslon presanted at the 43rd Annual 
"eting of the _ariaan Acaday of Porensic Sclences, February 
1'91. 

Lecturer, Ch.sapeak. Bay Diviaion, International Aa.ociation 
for Identification, Bducat10nal Conterenoe, October 31, 1987. 

Catholic univaraity Law SChool Trial adVOgacy class tauqbt 
by Judqe 'ria M\lZ'phy, Superiol:' Court. at the District of 
Co11.lllbia. ADDual presentation of a thr .. bour seminar on 
courtrooa ~cation. 

'!'he District of CoIUJlbia Bar, April 13, 1982. ",. Dynamics 
of' c:pw;t;rpga CqAUpica1;igo __ presented to the courts, 
Lawyera, and the Ad1IiD1l1'trat,ion of Justice Divi.ion ot the 
District of Columbia Bar. 

Vlrqinia Foranaio Scienoe Aca~, Ricbacnd, Virqinia 1981. 
A seminar vas presaDted on the legal prabl... associatad 
with ,queationed cloc:ament. evidenoe anci \dUlinatioD. 

Lecturer in • tvo-day SyJIpaaiua on scientific Sleuthinq, an 
int,ar-disoiplinary inat,itu1:a on the \18.. ot the crilla 
laboratozy and the foransio seieno.. in criminal law, 
pre8ented in JUne, 1174, by the Dapazt:aant ot Forensic 
science, the Georqe .alll1ington univU1l1ty. 

eo-authorad with JaM_ B. stura, Prof._or ot Law, George 
Wallbingt.on VDi ... ersiey, exteDa.1ve ooune _t .. i&1. usc ln :nua 
f&Eiae Tah, 1j.ha rqrap.iq Sgi'ptia1; apd tba eriain,l LaKY'l: 
tauqbt in !:aoth tile Hatioaal law Canter and the _t, ... PrGg'J:'u 
in tbe Depal."tllaDt of l'araDSio Saience and Int;r.g4us;t;igD t;Q 
CriMinal "Midura t&1.J9ht in the Depa:rtMDt of Por.nsie 
scianaa (1972-1974). 

Appointed on Kavembar 13, 1981, to Selective Service Local 
BoaJ:d 35. 
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Organizational I.phtr.bipil 

Alexandria Ba~ Aasoo1ation, criminal La~ Section. 
Fellow, AIlarican Acaday of Forensic sciencea, Jurisprudence 
Section Proqraa Co-chair.aan - 1988, Secretary - 1989: 
Chairman - 1990, Board ot Director. - 1991. 
Arlinqton Boat Liona Club. 
Baileya croaaroaclS VolUDteer Fire Department (stat. certified 
Firefighter I and Emergency Kedical Technician) (1980 - 1983). 
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Date: December 5, 1989 

Name: VINCENT JOHNS THOMAS 

Horne Address: 

Business Address: 

Business Phone: 
Horne Phone: 

Place of Birth: 

Father's Name: 
Mother's Name: 

Married: 

Children: 

Education: 

Military Ser~!ce: --
Religion:. 

7321 Barberry Lane 
Norfolk, Virginia 23505 

Chairman 
Johns Brothers, Inc. 
Post Office Box 2540 
Norfolk, virginia 23501 

(804) 622-4687 
(804) 423-4419 

Norfolk, Virginia 
September 20, 1922 

Vincent Graves Thomas 
Minnie Allison Thomas 

Elizabeth Parrott Carroll 
October 4, 1947 

Allison Carter Thomas Kunze (36) 
Vincent Graves Thomas II (32) 

Maury High School, Norfolk - 1939 
HOnor Graduate, President of Class 
Letters in Basketball and 

Tennis (Captain 1939) 

virginia Military Institute - 1943 
B.S. Electrical Engineering (Distinguished) 

Letters in Basketball and Tennis 
Indiyidual Intramural Champion - 1942 and 1943 

1st Lt., United States Army Signal Corps 
1943-1946 

Episcopalian, Church of the Good Shepherd 
Norfolk 

- .... 



December 5, 1989 
Page 2 
Name: Vincent Johns Thomas 

Civic Business 
Affiliations: ~ 

Awards: 

President - Tidewater Oil Heat Association 
vice President - Norfolk Chamber of Commerce 
Board Member - Norfolk Retail Merchants Association 
Board Member - Hampton Roads Maritime Association 
President - Sales and Marketing Executives 
Board Member - First National Bank of Norfolk 
Board Member - National oil Fuel Institute 
Board Member - Norfolk Recreation Commission 

Current 
Board Member - Dominion Bankshares Corporation, Roanoke 
Board Member and Former President - Virginia International 

Terminals, Inc. 
Board Member - Future of Hampton Roads 
Board Member - The Planning Council 
Board Member and Former President - Greater Norfolk 

Corporation 
Board Member - Community Promotion Corporation 

John H. French Medal for Pure Mathematics, VMI, 1943 
Virginia Education Association Award for State's 

Outstanding School Board Member, 1969 
Cosmopolitan Club Award as Norfolk's First Citizen, 1970 
Distinguished Service Award of the VMI Foundation 
Norfolk and Portsmouth Bar Association 

--.. _ 8th Annual Liberty Bell Award, 1972 

-- .. -
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[)ecember 5, 1989 
i'c.HJ ~ J 
Name: Vincent Johns Thomas 

Educational 
Affiliations: Past 

Political: 

Chairman - Norfolk city School Board 
Chairman - Council of Big City Boards of Education 
President - Virginia State Board of Education 
Chairman - Governor's commission on the Education of the 

Handicapped 
President - Virginia Military Institute Alumni Association 
President - Board of Visitors, Virginia Military Institute 

Current 
Board Member - Virginia Wesleyan College 
Board Member - VMI Research Laboratories 
Board Member - Maury High School Foundation 

Mayor - City of Norfolk, 1976-1984 
Chairman - Standing Committee on Community Development, 

Housing and Economic Development, 
U. S. Conference of Mayors 1983-1984 

• 

_ ..... -
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So:rn April 6, 1923, ~.iJrrill.e, V1rgi:trla 

Bducat:ed in pabllc schools in E'iblqa..:ia:r! County 

Served. in the .Air Po:r:ce f:I:om. Septaber, 1940 to Qetober, 1945 

Attaded. O'DJ..'V8I:S.t.ty of ViJ:g'i.Dia fl:ca 1946 to 1951, grad.uat1nq with 
il Bachel.or of I.a1nJ Deg:ae 

Startacl .. an UIIOC.t.ata nth Parrish, Butcher & Parr.t.sh, a four­
man fi:c:aL, ia 1951 

Joined. Jl'cQaJ.:r:e, Wooda ,. Battle in 1955, and. left that f.1J::::la as a 
pa:r::t:a.er in April, 1972 

Se.rYeC! as J'I1d.ge of the C1.1:C:a..:Lt Ccn:ll:t of the C1.ty of R.ich:laaDd from 
April, 1912 to JUly, 1976 when he x:aaigned to ret1U:n to the pri.vate 
practice of. law 

Lectt1J:ar, uni ........ i.ty of vJ.rc.IIi.D.1a, 1':I:'.t.aJ. PractJ.ce S«mjnar, fl:om 1973 
to 1976 

RajoiDed. .JIcGa.il:a, WOoc:W A Battle as a part.nar in. 1976, and left 
that f.t.z:aa 1:11. October, 1980 

sarvad aa UDitecl Statu Distr.t.ct Jad.;e for the Baatarn Diatr.t.ct of 
Vi.rq1DJ.a b:aa October, 1980 to p%MtID.t. 

1la.:rl:1ed. Ba.gaD.:la Eel logg ill 1948, has fear children, two girls, 
Jla:m:::::y aDd GwaD., aDd. two l:xJyII, Gz:eq and. Wal.te.r; a:nd eiz 
graDdchlld::I:eD. 

!41 002 
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THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

LOCAL RULES OF PRACTICE 

Effective Date 

February 15, 1989 
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DEDICATION 

We dedicate the revision of these Local Rules to the memory of our col­
league, the Honorable David Dortch Warriner, United States District .Judge 
at Richmond, Virginia, who served as such from the date of his qualification 
on May 31, 1974, until his untimely death on March 17, 1986, and who was 
serving as the Chairman of a Committee to revise the Local Rules at the 
time of his death. 
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Locul Hules 

RULE 1 

HC()I)I~ 0(" ttl! LEH 

Page 1 

These rules, made pursuant to the authority granted by Rule 83 of the Federal 
Rules of Civil Procedure, and Rule 57 of the Federal Rules of Criminal Procedure, for the Dis­
trict Courts of the United States. as prescribed by the Supreme Court of the United States, so 
far as not inconsistent therewith and so far as applicable, shall govern the practice and proce­
dure in the United States District Court for the Eastern District of Virginia in all suits, causes 
or actions of a civil nature, cognizable as cases at law or in equity, all criminal cases, and other 
proceedings in said court. 

In all cases where these rules, the Federal Rules of Civil Procedure, the Federal 
Rules of Criminal Procedure. the Federal Rules of Evidence, and any other Rules for the dis­
trict courts of the United States. as prescribed by the Supreme Court of the United States, or 
any statute of the United States, or the Federal Common Law, do not apply, the practice. 
pleadings, forms and modes of proceedings in all suits of a civil nature, whether cognizable as 
cases at law or in equity, and suits of a criminal nature, shall conform, as near as may be. to the 
practice. pleadings, forms and modes of proceedings existing at the time in like causes in the 
courts of record of the State of Virginia, 



Page 2 I.loral Rull's 

RULE 2 

RULE ON CONSTRUCTION 

United States Code, Title I, §§ 1 to 5, hoth inclusive, shall, as far as applicable, 
govern in the construction of these rules. 

Where the United States files separate condemnation actions and a single decla­
ration of taking relating to those separate actions, the clerk is authorized to establish a Master 
file in which the declaration of taking may be filed, and the filing of the declaration of taking 
therein shall constitute a filing of the same in each of the actions to which it relates. 
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nl!L1~ :1 

AREA AND DIVISIONS 

(A) Area: The Eastern District of Virginia consists of the counties. cILles und 
towns as set forth in Title 28 § 127, United States Code Annotated, and the places for holding 
of courts are therein prescribed as Alexandria, Newport News. Norfolk and Richmond. 

(8) Divisions: This district shall be divided into four divisions. tu be deBignated 
as the Alexandria, Newport News, Norfolk and Richmond Divisions; the place for holding court 
for each of said divisions shall be the city whose Ilame the division bears, and the territory 
comprising, and embraced in, each of the said divisions shall be as follows: 

(1) The Alexandria Division shall consist of the City of Alexandria and 
the Counties or Loudoun, Fairfax, Culpeper, Fauquier, Arlington, 
Prince William, Orange and Stafford and any other city or town geo­
graphically within the exterior boundaries of said counties. 

(2) The Newport News Division shall consist of the Cities of Newport 
News, Hampton and Williamsburg, and the Counties of York, James 
City, Glollcester, Mathews, and allY other city or town geo{:{raphically 
wi thin the l~xtcrior hOllm\uric;.; or said counties. 

(3) The Norfolk Division shall consist of the Cities of Norfolk, Ports­
mouth, Sutfolk, Franklin, Virginia Beach, Chesapeake, and Cape 
Charles, and the Counties of Accomack, Northampton, Isle of Wight, 
Sl)uthamptoll, and any other ('ily or town ~eographically within the 
exterior boundaries of said counties. 

(4) The Richmond Division shall consist of the Cities of Richmond, Pe­
tersburg, Hopewell, Colonial Heights and Fredericksburg, and the 
Counties of Amelia, Brunswick, Caroline, Charles City, Chesterfield, 
Dinwiddie, Essex, Goochland, Greensville. Hanover, Henrico, King 
and Queen. King George. King William, Lancaster, Louisa, 
Lunenburg, Mecklenburg, Middlesex. New Kent. Northumberland, 
Nottoway, Powhatan, Prince Edward, Prince George, Richmond, Spot­
sylvania, Surry, Sussex, Westmoreland, and any other city or town ge­
ographically within the exterior boundaries of said counties. 

(5) All of the waters. and the lands under such waters, adjacent and oppo­
site to any city, county or town shall he a part of the division of which 
said city, cuunty or town is a part, and wherever thl~re are any waters 
between any city, county or town which are in differt'nt divisions, then 
such waters and land under them shall be considered to be in both 
divisions. 

(6) In the event of any annexation or merger of any cities andlor counties 
the land lying within the merged or annexed area shall be deemec 
within the exterior boundaries of the original city or county to th. 
same intent and purpose as if the annexation or merger had not oc 
curred, unless otherwise modified by local rule. 
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RULE 4 

DIVISION IN WHICH SUITS TO BE INSTITUTED 

Civil Actions of which this Court has jurisdiction and venue, except where ()ther­
wise especially provided, shall be brought in the division (a) wherein the cause of action or any 
part thereof arose; or (b) wherein any of the defendants may reside; or (c) where all defendants 
are non-residents of the State of Virginia, wherein the plaintiff resides; or (d) if a corporation 
be defendant, wherein it maintains its principal office or registered agent, or wherein its presi­
dent, mayor, rector or other chief officer resides; or (e) if it be a foreign corporation, wherein its 
statutory or registered agent resides, or wherein it maintains a place of business or is doing 
business; or (f) if it involves a defendant residing without the State, wherein he may be found 
and served with process, or may have estate or debts due him; or (g) if it involves real property, 
wherein any part thereof may be; or (h) if it be upon a poiicy of insurance issued or delivered 
within this State, the place where the policyholder or the one entitled to maintain action 
therein resided at the date of the policy or time the cause of action arose or time of institution 
of the action; or to if on property, the place where the property was located at date of issuance 
of the policy or date of the loss. 

When a civil action is filed in a cuurt which has nu jurisdiction over the matter, 
the court shall, if it is in the interest of justice, transfer such action to any other federal court in 
which the action could have been brought at the time it was filed. See: 28 U.S.c. § 1631. 
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Local Rules 

RULE 5 

TRANSFER OF CASES 

Page 5 

In its discretion, the Court may conduct evidentiary hearings in prisoner cases at 
any penal institution in Virginia. The Court may at any time transfer any suit, action or other 
proceeding, and may transfer any indictment, information, or other criminal proceeding for 
hearing, trial, or any other purpose. See: 28 U.S.C. § 1404 (civil proceedings); Rule 18, Fed. R. 
Cr. P. (criminal proceedings) . 
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RULE 6 

SERVICE AND RETURN OF 
SUMMONS-ABATEl\IENT 

Lucal Rules 

(A) The summons and complaint shall be served forthwith in accordance with 
Rule 4 of the Federal Rules of Civil Procedure and this Rule. If service is not etfected, the 
marshal, or the person to whom it is delivered for service or specially appointed to serve said 
summon:- and cO!llplaint. shall makp rl'turtl IIH'rl'o/' 10 tilt· ('Ink's ollice with all clldorSt'mCll1 
thereon stating the reasons for failure to effect servict'. {'Illes~ a defendant has been so served 
within one hundred and twenty (120) days after the tiling of the complaint. or has appeared in 
the cause, the action as to such defendant shall be abated and dismissed from the docket by the 
Clerk without prejudice; provided, however. that a plaintiff whose time to effect service has not 
expired may, from time to time for good cause sho .... m, procure an order extending the time to 
serve the summons and complaint for such further period as the Court may direct. 

EXCEPT in actions in which the plaintiff is a seaman or is otherwise permitted 
to proceed in forma pauperis, or in actions instituted by the United States, service of the sum­
mons and complaint shall be made in accordance with Rule 4, and shall include service made by 
persons especially appointed by the court for that purpose as provided by Fed. R. Civ. P. 4(C), 

at the initial cost of the plaintiff. Proof of such service shall he as provided by Fed. R. Civ. P. 
4(g) and shall include a written statement under oath or penalty of perjury that the person 
serving the summons and complaint has made service in accordance with Fed. R. Civ. P. 4(d); 
how that service was effected; that he or she is 18 years of age or older: and that he or she is not 
a party to or interested. as counselor employee of counselor otherwise. in the subject matter of 
the controversy. . 

(B) Requests hy a party to withhold the' ,,(·rvin· .. I' a slimmons and complaint.. or 
a third-party summons and complaint, shall not be granted by the Clerk without leave of court 
first obtained; provided, however, that a party may request the Clerk to withhold the issuance 
and service of an in rem process upon advising the Clerk that the property subject to arrest or 
attachment is not within the jurisdiction or that arrangements have been made for the accept­
ance of service. 

(C) Civil Cover Sheet: The Clerk is authorized and instructed to require a 
complete and executed AO Form JS 44(a), Civil Cover Sheet, which shall accompany each civil 
case to be filed, and to reject for filing any such case not accompanied by same. except that 
persons filing civil cases pro se shall b~ exempted from said requirement. 
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RULE 7 
ATTORNEYS 

(A) Any person who is a member of the bar in good :;tnndin;,; in tht: Supreme 
Court of Virginia is eligible to practice before this Court UPOll admission. 

(8) Any person who meets the requirements of the foregoing paragraph and who 
maintains a law ottice outside of Virginia shall set forth his or her Virginia State Bar 1.D. :-ium­
ber on any initial pleading filed by such person . 

(C) Procedure for Admission: Every person desiring admission to 'practice in 
this Court shall file with the Clerk written application therefor accompanied by an endorsement 
by two qualified members of the bar of this Court stating that the applicant is of good moral 
character and professional reputation. The form for such application may be obtained from the 
Clerk's ollico of Ihe Court. As a part of Lhe applit-atiol1. the applicant shall certify thal applicallt 
has within ninety days prior to the submission of the application read or reread (a) The Federal 
Rules of Civil Procedure, (b) The Federal Rules of Criminal Procedure, (c) The Local Rules of 
the Court, and (d) The Federal Rules of Evidence. The applicant shall thereafter be presented 
by a qualified practitioner of the Court who shall in open court by oral motion, and upon giving 
assurance to the Court that he has examined the credentials of the applicant and is satisfied the 
applicant possesses the necessary qualifications, move for his admission to practice. 

The applicant shall in open court take the oath required for admission, subscribe 
the roll of the Court, and pay to the Clerk the required fee. For such payment. he shall be 
issued a certificate of qualification by the Clerk. For good cause shown, the Court may waive 
payment of the fee .. 

(D) Foreign Attorneys: A practitioner from another state or the District of 
Columbia may, upon motion made in open court, be permitted to appear and conduct specific 
cases in association with a duly qualified member of the bar of this Court, if the rules of the 
federal courts of the district in which he or she maintains an office extend a similar privilege to 
attorneys of this district; provided, however, that such foreign attorney in all appearances in 
court shall be accompanied by his or her resident associate. Except where a party conducts his 
or her uwn case, no pleading ur notice required to be si~netl hy cUllll"el shall be aCl:ept ed by the 
clerk unless signed by counsel who shall have been admitted to practice in this Court, who shall 
have entered his or her appearance of record in the case, with the office address where notice 
can be served upon said attorney, and who shall have such authority that the Court can deal 
with the attorney alone in all matters connected with the case. Such appearance shall not be 
withdrawn without leave of the Court. Service of notice or other proceedings on such attorney 
shall be equivalent to service on the parties for whom the attorney appeared. Where a party is 
conducting his or her own case, there shall be filed with the pleading a memorandum of one 
address within the district where notice can be served. 

(E) Western District of Virginia: Any attorney admitted to practice in the 
Western District of Virginia shall be permitted to practice in the courts of the Eastern District 
of Virginia upon the filing of a certificate from the Clerk of the Western District of Virginia 
showing that such attorney has been duly admitted to practice in that district. 
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(F) Attorneys Filing Pleadings: ,\ny counsel presenting papers. suits or 
pleadings for filing, or making an appearance, must lw nl('rnhE'r~ of the bar of this (ellrt. or 
must have cuunsel who are members of the bar of thIS ('uurt tv juil1 in the pleading by endorse­
ment. Any counsel who joins in a pleading, motion. vr "the: paper filed with the Court will be 
held accountable for the case by the Court. At least one atturney uf record from each law firm 
of record must personally be present at all hearings. pretrials, and trials. This obligation may 
not be avoided or delegated without leave of Court. 

(G) Withdrawal of Appearance: No attorney who has entered an appearance 
ill :'lIIy civil or crlmillal actioll shall wit hdraw stich ;I('!H:;tramT. or h;i\:c it "t ri~'kc/l from I he 
record, except on order of the Court and after reasonable notice to the party on whuse behalf 
said attorney has appeared. 

(H) Practicing Before Admission or While Disbarred or Suspended: 
Any person who, before admission to the bar of this Court or during any disbarment or suspen­
sion, exercises any of the privileges of a member of the bar of this Court, or who pretends to be 
entitled so to do, shall be guilty of contempt of court and subject to appropriate punishment 
therefor. 

(I) Professional Ethics: The ethical standards relating to the practice of law in 
this Court shall be the Virginia Code of Professional Responsibility now in force and as hereaf­
ter modified or supplemented. However, contrary to Virginia practice, prior court approval as a 
condition to the issuance of a subpoena addressed to an attorney in any criminal proceeding, 
including a grand jury, shall not be required. The propriety of such a subpoena may be consid­
ered on a motion to quash. 

(J) Courtroom Decorum: Counsel shall at all times conduct and demean 
themselves with dignity and propriety. When addressing the Court, counsel shall rise unless 
excused therefrom by the Court. All statement!" and communications to the Court shall be 
clearly and audibly made from a :standing pU!:iition at the l:ounsel table or, if the Court i!:i 
equipped with an attorney's lectern, from a standing position behind the lectern, facing the 
Court or the witness. Counsel shall not approach the bench unless requested to do so by the 
Court or unless permission is granted upon the request of counseL 

Examination of witnesses shall be conducted by counsel standing behind counsel 
table or lectern. Counsel shall not approach the witness except for the purpose of presenting, 
inquiring about, or examining the witness with respect to an exhibit, unless otherwise permitted 
by the Court. Only one attorney for each party may participate in the examination or cross­
examination of a witness. 

(K) Law Clerks to Judges: Law Clerks to judges are prohibited from practic­
ing law or doing research for any lawyer or law firm while employed by the judge. 

(L) Third-Year Law Student: An eligible law student qualifying pursuant to 
Paragraph II of the Plan for Third-Year Practice filed in each division of this Court is herewith 
given leave to participate in any civil or criminal case pursuant to said plan and as said plan 
may, from time to time, be amended. 
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PLAN FOR THIRD YEAR PHACTICE RULE 

1. Activities 

A. An eligible law student may appear before the judge". llwgistrates, Clnd 
bankruptcy judges in this Court on hf'hnlf of any per"oll if 1 he person on 
whose behalf he or she is appearing has indicated in \vriting cunsent to 
that appearance and the supervising lawyer, who must he counsel Ill' rec­
ord for the person on whose behalf the law student is appearing, has also 
indicated in writing approval of that appearance, ill the folluwing 
matters: 

1. Any civil or criminal matter. 

2. Any bankruptcy matter. 

B. Any eligible law student may appear in any criminal or civil matter on 
behalf of the Government with the written approval of the United States 
Attorney or his authorized representative as the supervising lawyer. 

C. In all matters before the judges, magistrates or bankruptcy judges, the 
supervising lawyer must be personally present unless permissiun to the 
contra is granted by the Court. 

II. Requirements and Limitations 

In order to make an appearance pursuant to this rule, the law student must: 

A. Be duly enrolled in a law school approved by the American Bar Associa­
tion or Virginia Board of Bar Examiners. 

B. Have completed legal studies amounting to at least four (4) semesters, or 
the equivalent if the school is on some basis other than a semester basis. 

C. Be certified by the dean of his law school as being of good character and 
competent legal ability, and as being adequately trained to perform as a 
legal intern. 

D. Be introduced to the court in which he or she is appearing by an attorney 
admitted to practice in same. 

E. Neither ask for nor receive any compensation or remuneration of any 
kind for services from the person on whose behalf he or she renders ser­
vices, but this shall not prevent a lawyer, legal aid bureau, law school, 
public defender agency, or the State, or federal government, from paying 
compensation to the eligible law student, nor shall it prevent any agency 
from making such charges for its services as it may otherwise properly 
require. 

F. Certify in writing that he or she has read and is familiar with the Virginia 
Code of Professional Responsibility. 
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III. Certification 

The c:erLiticaLiun of a :::ltudcnt hy the law ~dwul dean: 

A. Shall be filed with the Clerk uf this Cuurt and, unless it is sooner with­
drawn, it shall remain in etfect until the expiration of eighteen (IS) 
months after it is filed, or until the announcement of the results of the 
first bar examination following the student's graduation, whichever is 
earlier. For any student who passes that examination or who is admitted 
to the bar without taking an examination, the certification shall continue 
in effect until the date he or she is admi tted to the bar. 

B. May be withdrawn by the dean at any time by mailing a notice to that 
effect to the Clerk of this Court. It is not necessary that the notice state 
the cause for withdrawal. 

C. May be terminated by this Court at any time without notice or hearing 
and without any showing of cause. 

IV. Other Activities 

A. In addition, an eligible law student may engage in other activities, under 
the general supervision of a member of the bar of this Court. but outside 
the personal presence of that lawyer. including: 

1. Preparation of pleadings and uther documents to be filed in any mat­
ter in which the ~tudent is eligible to appear, but such pleadings or 
documents must be signed by the supervising lawyer. 

2. Preparation of briefs, abstracts and other documents to be filed. but 
such documents must be signed by the supervising lawyer. 

3. Except when the assignment of counsel in the matter is required by 
any constitutional provision, statule or rule of this Court. assistance tu 
indigent inmates of correctional institutions or other persuns who re­
quest such assistance in preparing applications for and supporting 
documents for post-conviction relief. If there is an attorney of record 
in the matter, all such assistance must be supervised by the attorney 
of record, and all documents submitted to the Court on behalf of such 
a client must be signed by the attorney of record. 

4. Each document or pleading must contain the name of the eligible law 
student who has participated in drafting it. If he participated in draft­
ing only a portion of it, that fact may be mentioned. 

B. Nothing contained herein shall be construed to permit the law student to 
participate in the taking of depositions in the absence of his supen'ising 
attorney. 
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V. Supervision 

The Illember of the bar ullderwllOse slipervisill(\ all eligIble 1<1\\' "tlllieI!t dues 
any of the things permitted by this rule shall: 

A. Be a lawyer whose service as a s\lpervisillg lawyer for this program is 
approved by a judge of this Court. Such approval may he gi\'en upon 
application of any attorney who is a member ()f t hOe bar of the Court. 
Such approval may be given by a judge of this Court by furmally or infor­
mally advising the Clerk of such approval. No approval shall be granted, 
however, lInless and until approval hy the dean of t he law _,,('hool in 
which the law student is enrolled is also obtained, 

B. Assume personal professional responsibility for the student's guidance in 
any work undertaken and for supervising the quality lJ[ the student's 
work. 

C. Assist the student in his or her preparation to the extent the supervising 
lawyer considers it necessary. 

D. Agree to notify the dean of the appropriate law school of any alleged 
failure on the part of the student to abide by the letter and spirit of this 
order. -

E. The Clerk of the Court shall maintain a roll of approved law students 
and supervising attorneys. 

VI. Miscellaneous 

Nothing contained in this rule shall affect the right of any person who is not 
admitted to practice law to do anything he or she might lawfully do prior to 
the adoption of this Rule. 

(M) Federal Rules of Disciplinary Enforcement: All counsel admitted to 
practice before this Court or admitted for the purpose of a particular proceeding (pro hac vice) 
shall be admitted subject to the following rules, conditions and provisions. 

RULE I 

Attorneys Convicted of Crimes 

A. Upon the filing with this Court of a certified copy of a judgment of con­
viction demonstrating that any attorney admitted to practice before the 
Court. has been convicted in any Court of the United States, or the Dis­
trict of Columbia, or of any state, territory, commonwealth or possession 
of the United States of a serious crime as hereinafter defined, the Court 
shall enter an order immediately suspending that attorney, whether the 
conviction resulted from a plea of guilty, or nolo contendere or from a 
verdict after trial or otherwise, and regardless of the pendency of any 
appeal, until final disposition of a disciplinary proceeding to be com­
menced upon such conviction. A copy of such order shall immediately be 
served upon the attorney. Upon good cause shown, the Court may set 
aside such order when it appears in the interest of justice to do so. 
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B. The term "serious crime" shall include any felony and any lesser crime a 
necessary element of which. as determined by the statutory or common 
law definition of such crime in the jurisdiction where the judgment was 
entered. involves false swearing, misrepresentation. fraud, willful failure 
to file income tax returns. deceit. bribery, extortion, misappropriation. 
theft. or an attempt or a conspiracy ')r .:-iolicitation of any other to commit 
a "serious crime." 

C. A certitied copy of a judgment of conviction of an attorney for any crime 
shall be conclusive evidence of the commission of that crime in any disci­
plinary proceeding instituted against that attorney based upon the 
conviction. 

D. Upon the filing of a certified copy of a judgment of conviction of an at­
torney for (l ~erioll~ crimC', t hC' ('ourt shall. in aciciition to ~u~renciin~ that 
attorney in accordance with thp provisiuns of this Hule. also refer the 
matter to counsel for the institution of a disciplinary proceeding before 
the Court in which the sole issue to be determined shall be the extent of 
the tinal discipline to be imposed as a result of the conduct resulting in 
the conviction, provided that a disdplinary proceeding so instituted will 
not be brought to final hearing until all appeals from the conviction are 
concluded. This Rule shall not be applicable if the attorney has surren­
dered his license to pract.ke law and has suhmitted a letter to the Clerk 
withdrawing his or her name from the Roll of Attorneys. 

E. Upon the tiling of a certitied copy of a judgment of conviction of an at­
torney for a crime not constituting a "serious crime," the Court may refer 
the matter to counsel for whatever action counsel may deem warranted. 
including the institution of a disciplinary proceeding before the Court; 
provided, however, that the Court may in its discretion make no refer­
ences with respect to convictions for minor offenses. 

F. An attorney suspended under the provisions of this Rule will be rein­
stated immediately upon the filing of a certificate ciemonstrnting that the 
underlying conviction of a serious crime has been reversed but the rein­
statement will not terminate any disciplinary proceeding then pending 
against the attorney, the disposition of which shall be determined by the 
Court on the basis of all available evidence pertaining to both guilt and 
the extent of discipline to be imposed. 
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RULE II 

Discipline Imposed By Other Courls 

A. Any attorney admitted to practice hefure this Court ,;hall, upon being 
subjected to public discipline by any other C<Iurt of the l nited States ur 
the District of Columbia. or hy a court of any state, territory. common­
wealth or possession of the United Statl's, prflmptl:; inform the (,lerk \If 
t his Court (If slI('h act i(," . 

B. Upon the tiling of a certified or exempli1ied copy or a judgment or order 
demonstrating that an attorney admitted to practice before this Court 
has been disciplined by another court, this Court shall forthwith lssue a 
notice directed to the attorney containing: 

1. A copy of the judgment or order from the other court; and 

2. An order to show cause directing that the attorney inform this Court 
within 30 days after service of that order upon the attorney, personally 
or by mail, of any claim by the attorney predicated upon the grounds 
set forth in (D) hereof that the imposition of the identical discipline 
by the Court would be unwarranted and the reasons therefor. 

C. In the event the discipline imposed in the other jurisdiction has been 
stayed there, any reciprocal discipline imposed in this Court shall be de­
ferred until such stay expires. 

D. Upon the expiration of 30 days from service of the notice issued pursuant 
to the provisions of (8) auove, this ClIurt shall impose the identical disci­
pline unless the respondent-attorney demonstrates, or this Court tinds, 
that upon the face of the record upon which the discipline in another 
jurisdiction is predicated it clearly appears: 

1. That the procedure was so lacking in notice or opportunity to be 
heard as to constitute a deprivation of due process; ur 

2. That there was such an infirmity of proof establishing the misconduct 
as to give rise to the clear conviction that this Court could not, consis­
tent with its duty, accept as final the con~lusion on that subject; or 

3. That the imposition of the same discipline by this Court would result 
in grave injustice; or 

4. That the misconduct established is deemed by this Court to warrant 
substantially different discipline. 

Where this Court determines that any of said elements exist, it shall 
enter such other order as it deems appropriate. 

E. In all other respects. a final adjudicatiun in another court that an attor­
ney has been guilty of misconduct shall establish conclusively the mis­
conduct for purposes of a disciplinary proceeding in the Court of the 
United States. 
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F. This Court may at any stage alllloint ('ounsel to prosecute the discipli­
nary proceedings. 

RULE III 

Disbarment on Consent or Resignation in Other Courts 

A. Any attorney admitted to practice before this Court who shall be dis­
barred on consent Dr resign [rom the' bar of any other Court of the 
United States or the District of Columbia. or from the Bar of any state, 
territory, commonwealth or possession of the United States \vhile an in­
vestigation into allegations of misconduct is pending. shall. upon the fil­
ing with this Court of a certified or exemplified copy of the judgment or 
order accepting such disbarment on consent or resignation. cease to be 
permitted to practice before this Court and be stricken from the roll of 
attorneys admitted to practice before this Court. 

B. Any attorney admitted to practice before this Court "hall. upon being 
disbarred on consent or resigning from the bar of any other court of the 
United States or the District of Columbia. or from the Bar of any state, 
territory, commonwealth or possession of the United States while an in­
vestigation into allegations of misconduct is pending. promptly inform 
the Clerk of this Court of such disbarment on consent or resignation. 

RULE IV 

Standards for Professional Conduct 

A. For misconduct defined in these Rules, and for good cause shown. and. 
after notice and opportunity to be heard, any attorney admitted to prac­
tice before this Court may be disbarred. suspended from practice before 
this Court. reprimanded or subjected to other disciplinary action as the 
circumstances may warrant. 

B. Acts or omissions by an attorney admitted to practice before this Court, 
individually or in concert with any other person or persons. which violate 
the Virginia Code of Professional Responsibility adopted by this Court 
shall constitute misconduct and shall be grounds for discipline, whether 
or not the act or omission occurred in the course of any attorney-client 
relationship. The Code of Professional Responsibility adopted by this 
Court is the Code of Professional Responsibility adopted by the highest 
court of the state in which this Court sits. as amended from time to time 
by that state court, except as otherwise provided by specific Rule of this 
Court after consideration of comments by representatives of bar associa­
tions within the state. 
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RULE V 

Disciplinary Proceedings 
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A. When misconduct or allegations 1'1' misconduct which, as suhstantiated, 
would warrant discipline on the part of an attorney admitted to practice 
before this Court shall come to the attention of a judge ()f this Court, 
\ .... hether bv complaint or 01 hrrwisp. <1nd the applicnhlr prncedme is not 
olherwise lllUluiuted by these l{uh·s. the judge shall rt·fer the matter [Il 

counsel for investigation and the prosecution of a formal disciplinary pro­
ceeding or the formulation of such other recommendation as may be 
appropriate. 

B. Should counsel conlcude after investigation and review that a formal dis­
ciplinary proceeding should not he initiated against the respondent-at­
torney because sutticient evidence is not present, or because there is 
pending another proceeding against the respondent-attorney, the disposi· 
tion of which in the judgment of the counsel should be awaited before 
further action by this Court is considered; or for any other valid reason, 
counsel shall file with the Court a recommendation for disposition of the 
matter, whether by dismissal, admonition, deferral, or otherwise setting 
forth the reasons therefor. 

C. To initiate formal disciplinary proceedings. counsel shall obtain an order 
of this Court upon a showing of probable cause requiring the respondent­
attorney to show cause within 30 days after service of that order upon 
that attorney. personally or hy mail, why the attorney should not be 
disciplined. 

D. Upon the respondent-attorney's answer to the order to show cause, if any 
issue of fact is raised or the respondent-attorney wishes to be heard in 
mitigation, this Court shall set the matter for prompt hearing before one 
or more judges of this Court, provided however that if the disciplinary 
proceeding is predicated upon the complaint of a Judge of this Court the 
hearing shall be conducted before a panel of three other judges of this 
Court appointed by the chief judge, or, if there are less than three judges 
eligible to serve or the chief judge is the complainant, by the Chief Judge 
of the Court of Appeals for this Circuit. 

RULE VI 

Disbarment on Consent While Under Disciplinary Investigation 
or Prosecution 

A. Any attorney admitted to practice before this Court who is the subject of 
an investigation into, or a pending proceeding involving, allegations of 
misconduct may consent to disbarment, but only by delivering to this 
Court an aHidavit staling that the utturney desires to cunsent to disbar­
ment and that: 
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1. the attorney's consent is freely and voluntarily rendered: the attorney 
is not being subjected to coercion ur duress; the attorney is fu 1y aware 
of t.he implications of ~() consenl illg; 

') the attorney is aware that there is a presently pending investi.sation or 
proceeding involving allegations that there exist grounds for the attor­
ney's discipline, the nature of which the attorney shall specifcally set 
forth; 

3. the attorney acknowledges that the material facts so alleged :ue true; 
and 

4. the attorney so consents because the attorney knows that if charges 
were predicated upon the matters under investigation. or if the pro­
ceeding were prosecuted, the attorney could not successfully defend 
himself or herself. 

B. Upon receipt of the required affidavit, this Court shall enter an order 
disharring the attorney. 

C. The order disbarring the attorney on consent shall be a matter of public 
record. However, the affidavit required under the provisions of this Rule 
shall not be publicly disclosed or made available for use in any other 
proceeding except upon order of this Court. 

RULE VII 

Reinstatement 

A. After Disbarment or Suspension. An attorney suspended for three 
months or less shall be automatically reinstated at the end of the period 
of suspension upon the filing with the court of an affidavit of compliance 
with the provisions of the order. An attorney suspended for more than 
three months or disbarred may not resume practice until reinstated by 
order of this Court. 

S. Time of Application Following Disbarment. A person who has not been 
disbarred after hearing or by consent may not apply for reinstatement 
until the expiration of at least five years from the effective date of the 
disbarment. 

C. Hearing on Application. Petitions for reinstatement by a disbarred or 
suspended attorney under this Rule shall be filed with the chief judge of 
this Court. Upon receipt of the petition, the chief judge shall promptly 
refer the petition to counsel and shall assign the matter for prompt hear­
ing before one or more judges of this Court, provided however that if the 
disciplinary proceeding was predicated upon the complaint of a judge of 
this Court the hearing shall be conducted before a panel of three other 
judges of this Court appointed by the chief judge, or, if there are less 
than three judges eligible to se:rve or the chief judge was the complainant, 
by the chief judge of the Court of Appeals for this Circuit. The judge or 
judges assigned to the matter shall v.;ithin :30 days after referral sC.1.edule 
a hearing at which the petitionE":r shall have the burden of demons~~rating 
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by clear and convincing evidence that he has the mural 4uulilications" 
competency und learning ill the law re4uireu fur acimi,;sioll to practice 
law before this Court and that his resumption of Lhe practice of law will 
not be detrimental to the integrity and standing of the bar ur to the ad 
ministratioll of just ice. or suhversive of I he puhlic illtt'rest. 

D. Duty of Counsel. [n all proceedings upon a petition for reinstatement, 
cross-examination of the witnesses of the respundent-attorney und the 
submission of evidence, if 3ny, in opposition to the petition shall be con­
ducted by counsel. 

E. Deposit for Costs of Proceeding. Petitions for reinstatement under this 
Rule shall be accompanied by an advance cost deposit in an amount to 
be set from time to time by the Court to cover anticipated costs of the 
reinstatement proceeding . 

F. Conditions of Reinstatement. If the petitioner is found unfit to resume 
the practice of law, the petition shall be dismissed. If the petitioner is 
found fit to resume the practice of law, the judgment shaH reinstate him, 
provided that the judgment may make reinstatement conditional upon 
the payment of all or part of the costs of the proceedings, and upon the 
making of partial or complete restitution to parties harmed by the peti­
tioner whose conduct led to the suspension or disbarment. Provided fur­
ther. that if the petitioner has been suspended or disbarred for five years 
or more, reinstatement may be conditioned, in the discretion of the judge 
or judges before whom the matter is heard, upon the furnishing of proof 
of competency and learning in the law, which proof may include certifica­
tion by the bar examiners of a state or other jurisdiction of the attorney's 
successful completion of an examination for admission to practice subse­
quent to the date of suspension or disbarmet. 

G. Successive Petitions. No petition for reinstatement under this Rule shall 
be filed within one year following an adverse judgment upon a petition 
for reinstatement filed by or on behalf of the same person. 

RULE VIII 

Attorneys Specially Admitted 

Whenever an attorney applies to be admitted or is admitted to this Court for 
purposes of a particular proceeding (pro hac vice), the attorney shall be deemed 
thereby to have conferred disciplinary jurisdiction upon this Court for any al­
leged misconduct of that attorney arising in the course of or in the preparation 
for such proceeding. 
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RULE IX 

Service of Papers and Other Notice:, 

Service of an order to show cause instituting a formal disciplinary proceeding 
shall be made by personal service or by registered or certified mail addressed to 
the respondent·attorney at the last address of record. Service of any other ;>apers 
or notices required by these Rules shall be deemed to have been made if such 
paper or notice is addressed to the respondent-attorney at the last address of 
record; or to counselor the respondent's attorney at the address indicated in the 
most recent pleading or other document filed by them in the court ;)f any 
proceeding. . 

RULE X 

Appointment of Counsel 

Whenever counsel is to be appointed pursuant to these Rules to investigate 
allegations of misconduct or prosecute disciplinary proceedings or in conjunction 
with a reinstatement petition filed by a disciplinary agency of the highest court of 
the state wherein the Court sits, or the attorney maintains his or her principal 
office in the case of the courts of appeal. or 01 her disciplinary agency having ju­
risdiction, counsel for such disciplinary agency shall ordinarily be appointed. If 
no such disciplinary agency exists or such disciplinary agency declines appoint­
ment, or such appointment is clearly inappropriate, this Court shall appoint as 
counsel one or more members of the Bar of this Court to investigate allegations 
of misconduct or to prosecute disciplinary proceedings under these rules, pro­
vided:however, that the respondent-attorney may move to disqualify an attorney 
so appointed who is or has been engaged as an adversary of the respondent-attor­
ney in any matter. Counsel, once appointed, may not resign unless permission to 
do so is given by this Court. 

RULE XI 

Duties of the Clerk 

A. Upon being informed that an attorney admitted to practice before this 
Court has been convicted of any crime, the Clerk of this Court shall de­
termine whether the clerk of the court in which such conviction occurred 
has forwarded a certificate of such conviction to this Court. If a certifi­
cate has not been so forwarded. the Clerk of this Court shall promptly 
obtain a certificate and file it with this Court. 

B. Upon being informed that an attorney admitted to practice before this 
Court has been subjected to discipline by another court, the Clerk of this 
Court shall determine whether a certified or exemplified copy of the dis· 
ciplinary judgment or order has been filed with this Court, and, if not, 
the Clerk shall promt-ltly obtain a certified copy or exemplified copy of 
the disciplinary judgment or order and file it with this Court. 
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C. Whenever it appears that any person convicted of any crime or disbarred 
or suspended or censured or disbarred on consent by this Cllurt is admit­
ted tu practice law in any other jurisdiction or before any other court, the 
Clerk of this Court "hall. \ .... ithin ten cia"" of thllt convirtinn. cii"ktrnwl1t. 
suspt.'llsioll, n~IISlln·. (II' disllitrlllt.'lIt Oil cOl\sent, trallsmit to the discipli­
nary authority in such other jurisdiction, or for such other court, a cer! ifi­
cate of the conviction or a certined or exemplified copy of the judgment 
or order of disbarment, suspension, censure, or disbarment on consent, as 
well as the last known ottice and residence addresses of the defendant or 
respondent. 

D. The Clerk of this Court shall, likewise, promptly notify the National Dis­
cipline Data Bank operated by the American Bar Association of any or­
der imposing public discipline upon any attorney admitted to practice 
before this Court. 

RULE XII 

Jurisdiction 

Nothing contained in these Rules shall be construed to deny to this Court 
such powers as are necessary for the Court to maintain control over proceedings 
conducted before it. such as proceedings for contempt under Title 18 of the 
United States Code or under Rule 42 of the Federal Rules of Criminal Procedure. 

RULE XIII 

Effective Date 

Any amendments to Rule 7 shall become effective immediately upon the en­
try and filing of any Order, provided that any formal disciplinary proceedings 
then pending before this Court shall be concluded under the procedure existing 
prior to the effective date of these amendments. 



Page 20 Local Rule" 

RULE 8 

FREE PRESS-FAIR TIlL\!. DIUECTIVES 

(A) In connection with pending or imminent criminal litigation with wnich a law­
yer or a law firm is associated, it is the duty of that lawyer or firm not to release or authorize 
the release of information or opinion (1) if a reasonable person would expect such information 
or opinion to be further disseminated by any means of public communication. and 12' if there is 
a reasonable likelihood that such dissemination wOllid interfere with a fair trial or ot henvise 
prejudice the due administration of justice. 

(B) With respect to a grand jury or other pending investigation of any criminal 
matter, a lawyer participating in or associated with the investigation shall refrain fre m making 
any extrajudicial statement which a reasonable person \vould expect to be disseminated. by any 
means of public communication, that goes beyond the public record or that is not necessary to 
inform the public that the investiF:ation is underwny. t () describe the ~eneral scope of the inves­
tigation, to obtain assistance in the apprehension "I' a su:-ped. t.o warn the public 01 any dan­
gers, or otherwise to aid in the investigation. 

(C) From the time of arrest, issuance of an arrest warrant, or the tiling of a com­
plaint, information. or indictment in any criminal matter until the termination of trial or dispo­
sition without trial, a lawyer or law firm associated with the prosecution or defense shall not 
rclcase or authorize the release of any extrajudicial SI:ltt'llwnt which a reasonahJf' person would 
expect to be further disseminated by any means of iJublic communication, if such statement 
concerns: 

(1) The prior criminal record (including arrests. indictments. or other 
charges of crime). or the character or reputation of the accused, except 
that the lawyer or law tirm may make a factual statement of the ac­
cused's name, age, residence, occupation. and family status and, if the 
accused has not been apprehended, a lawyer associated with the prose­
cution may release any information necessary to aid in his or her appre­
hension or to warn the public of any dangers such person may present; 

(2) The existence or contents of any confession, admission, or statement 
given by the accused. or the refusal or failure of the accused to make any 
statement; 

(3) The performance of any examinations or tests or the accused's refusal or 
failure to submit to an examination or test; 

(4) The identity, testimony, ur credibility of prospective witnesses. except 
that the lawyer or law firm mny announce the identity of the "ictim if 
the annuuncement is not 0\ herwi:-e prohibited by law: 

(5) The possibility of a plea of guilty to the offense charged or a lesser 
offense; 



I 

• 

( 

• 

• 

(6) Any opinion as to the accused's guilt or innocence or ns to the merits of 
t he case or the evidence in the ca:-i(>. 

Thefore!;oing shall not be construed to preclude the lawyer or law firm during- this period, ill 
the proper discharge of the official or professional obligations imposed, from announcing the 
fact and circumstances of arrest (including time and place of arrest, resistance, pursuit, and use 
of weapons), the identity of the investigating and arresting otiicer or agency. and the length of 
Lhe investigation; from making an announcement, at the time of seizure of any physical evi· 
dence other than a confession, admission or statement, which is limited to a description of the 
evidence seized; from disclosing the nature, substance, or text of the charge, including a brief 
description of the offense charged; from quoting or referring without comment to public records 
of the court in the case; from announcing the scheduling or result of any stage in the judicial 
process; from requesting assistance in obtaining evidence; ur from announcing without further 
comment that the accused denies the charges made against such person. 

(D) During a jury trial of any criminal matter, including the period of selection of 
the jury, no lawyer or law firm associated with the prosecution or defense shall give or authorize 
any extrajudicial statement or interview relating to the trial or the parties or issues in the trial, 
which a reasonable person would expect to be disseminated by means of public communication, 
if there is a reasonable likelihood that such dissemination will interfere with a fair trial, except 
that the lawyer or law firm may quote from or refer without comment to public records of the 
court in the case. 

(E) Nothing in this Rule is intended to preclude the formulation or application of 
more restrictive rules relating to the release of information anout juvenile or other otfenders, to 
preclude the holding of hearings or the lawful issuance of reports by le!(b.;iative, administrative. 
or investigative bodies, or to preclude any lawyer from replying to charges of misconduct that 
are publicly made against such lawyer. 

(F) All court personnel, including, among others, marshals, deputy marshals, 
court clerks, bailitfs, court reporters, and employees or subcontractors retained by the court· 
appointed official reporters, are prohibited from disclosing to any person without authorization 
by the Court, information relating to a pending grand jury proceeding, or criminal case that is 
not part of the public records of the Court. The divulgence of information concerning grand 
jury proceedings, in camera arguments, and hearings held in chambers or otherwise outside the 
presence of the public is likewise forbidden. 

(G) In a widely publicized or sensational criminal case, the Court, on motion of 
either party or on its own motion, may issue a special order governing such matters as extraju . 
dicial statements by parties and witnesses likely to interfere with the rights of the accused to a 
fair trial by an impartial jury, the seating and conduct in the courtroom of spectators and news 
media representatives, the management and sequestration of jurors and witnesses, and any 
other matters which the Court may deem appropriate for inclusion in such ~n order. 
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(H) No rule of court or judicial order should he promulgated by a C nited States 
District Court in the Eastern District of Virginia which would prohibit representatives of the 
news media from broadcasting or publishing any information in their posses!5ion relating to a 
criminal case. 

({J Unless otherwbe provided by law. all preliminary criminal proceedings, in­
cluding preliminary examinations and hearings on pretrial motions, shall be held in open court 
and shall be available for attendance and observation by the public; provided that, upon motion 
made or agreed to by the defense. the Court, in the exercise of its discretion, may order a 
pretrial proceeding be closed to the public, in whole or in part, on the grounds: 

(1) that there is a reasonable likelihood that the dissemination of ~nforma­
tion disclosed at such proceeding would impair the defendant's r:ght to a 
fair trial; and 

(2) that reasonable alternatives to closure will not adequately protect de­
fendant's right to a fair triaL 

If the Court so orders. it shall state for the record its specific findings concerning 
the need for closure. 
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(.-\) Jury Lists: 

RULE 9 

,JURORS 

(1) The entire list of names drawn to serve a division of the Court for a 
particular period, together with the questionnaires prepared by the ju­
rors, may be disclosed to counsel for the parties, or to any party acting 
pro se, unless the Court directs otherwise. However, no juror shall be 
approached, either directly or through any member of his or her immedi­
ate family, in an effort to secure information concerning such juror. 

(:2) When the jurors report for duty at a session of court, the Clerk shall. 
upon request, make available to counsel for the parties, or to any party 
acting pro se, a list of such jurors. 

(3) Counsel shall have the duty and obligation to review the list of jurors 
scheduled to appear, for the purpose of examining the juror question­
naires, to determine whether any of the jurors may have served at a 
prior trial of such case, or a companion case, or any case involving the 
same facts, and shall promptly notify the Clerk and the Court if it shall 
appear that any conflict exists. A failure so to do shall constitute a 
waiver of' any ohjection whidl might otf{erwise exist. 

(8) Identification of Jurors: Counsel desiring identification or jurors compos­
ing the jury panel shall, before the proceedings commence, and before the Clerk calls the roll of 
jurors in attendance. request the Clerk to have each juror in attendance stand when the juror's 
name is called. 

(C) Stipulation as to Number of Jurors: Prior to submitting the jury list to 
counsel to enable them to exercise peremptory challenges, the Clerk shall submit to counsel for 
signing, and in criminal cases also for signing by the defendant, the stipulation to proceed with 
less than the required number of jurors in the event anyone or more jurors becomes unable for 
any reason to continue to serve, or one or more of said jurors is for any reason excused by the 
Court, or disqualified from further service. In a criminal case, if the jury is then deliberating, 
the right to proceed is governed by Rule 23(b), Fed. R. Crim. P., and is not dependent upon a 
stipulation. 

(D) Peremptory Challenges: In civil cuses where there are several plaintiffs 
and lor several defendants, and in a criminal case where there is more than one defendant, on 
motion made at least three weeks prior to the date scheduled for trial of the case the Court may 
allow each or both sides more than the usual number of peremptory challenges permitted by 
law. The failure to timely make such motion shall constitute a waiver of any right thereto. 

(Eo) Length of Petit Jury Service: Trial jurors shall not be required to serve 
in excess of four (4) months as a general rule. However. if any case is in trial at the expiration of . 
the period of four (4) months, the jurors then serving in said (:ase may be required to complete 
the case. 
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RULE 10 

THIAL PROCEUl' HE 

Local RulE:s 

(A) Charge to Jury: In all cases tried to a jury, whether civil or criminal, any 
suggested charge must be in writing and furnished to the Court in duplicate. with copy to op­
posing ,ol1nsel. at least five bu~in('ss d,l\'s h{'fllf(' : fi:l1 (,(lrnmE>l1ces. Oprosin~ (,{)~lI1sel shall lill? 
objections, if any, at least two business days prior to trial. Such shall not, how~\'er, in any way 
affect the right of the Court to change the jury without any request having been made therefor. 

(B) Presence of Witnesses: Any counsel desiring to ascertain tne presence or 
witnesses summoned for any particular case shall, before the opening of court. funish the Clerk 
with a proper list of the names of such witnesses. 

(C) Qualification of Experts; Unless the qualifications of an expert witness. 
including any party litigant. are admitted. a duplicate written statement of such qualifications 
will be submitted on the morning of trial which, at the discretion of the Court, may be read to 
the jury in lieu of examining such expert as to his or her qualifications. As to experts who are 
expected to appear frequently, a statement of their qualifications may be filed with the Clerk in 
each of the divisions of the Court for use at trial. When so filed. the Clerk will maintain the 
statement in a file kept for that purpose. Counsel desiring to make use of the statement will be 
responsible to have it available in court and to re;;urn it to the Clerk's file. 

(D) Hypothetical Questions: Any and all hypothetical questions to be pro­
pounded to any witness may, at the discretion of the Court, be required to be filed in writing on 
the morning of trial or at such earlier time as the Court may direct. 

(E) Physical Examination of Litigant: No physical examination of any in­
jured party or any of his or her injuries will be permitted in the presence of the jury. No doctor 
or other expert will be permitted to testify as to the nature and extent of the injuries to any 
litigant unless such expert has previously examined or interviewed such person, or unless such 
testimony is to be based on hypothetical questions. Pruvided, however. that this rule is not 
intended to limit an expert, having previously examined the party, from properly demonstrating 
any of the injuries of a party. 
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RULE 11 

MOTIONS-CONTIN UANl'I<.:S 

(A) Requirement of Written Motion: In civil cases all motiuns shall be in 
wfltIl1g unless made during a hearing or trial. If time does not permit the tiling of a written 
motion. the Court may, in its discretion, waive this requirement. 

I B) Grounds and Relief to be Stated: All motions shall state with particular­
ity the grounds therefor and shall set forth the relief or order sought. 

(C) Signature of Attorney: All pleadings and motions shall include the attor­
ney's office address and telephone number. If a party i:; proceeding prrI se, an address and 
telephone number shall be included. 

(D) Use of Forms: Motions and interrogatories on printed forms, multigraphed. 
mimeographed, or in any manner reproduced by machine process, other than a typewriter, shall 
not be permitted unless the attorney filing same has deleted all extraneous matter and certities 
that he or she has carefully reviewed the remaining portions and in good faith believes that the 
contents are pertinent to the case. 

(E) Return Date: Except as otherwise providC'd by an order of the Court or by 
the Hules. all motions shall be made returnable to the time obtained from and scheduled by the 
Court for a hearing thereon. Before endeavoring to secure an appointment for a hearing on any 
motion, it shall be incumbent upon the party desiring such hearing to meet and confer in per· 
son or by telephone with his or her adversary in 11 good· faith etl'ort to narrow the area of disa­
greement. In the absence of any agreement, such conference shall be held in the office of the 
attorney nearest the Court in the division in which the action is pending. In any division which 
has a regularly scheduled motions day, the motion should be noticed for the tirst permissible 
motions day. 

(F) . Briefs Required: 

(1) All motions unless otherwise directed by the Court and except as noted 
hereinbelow in Subsection 1l(F)(2), shall be accompanied by a written 
brief setting forth a concise statement of the facts and supporting rea­
sons, along with a citation of the authorities upon which the movant 
relies. The opposing party shall file a response, including a like brief and 
such supporting documents as are then available, within eleven (11) days 
after service. The moving party may tile a rebuttal brief within three (3) 
days after the service of the opposing party's reply orieL For good cause, 
the responding party may be given additional time or may be required to 
file and serve his response, brief and supporting documents within such 
shorter period of time as the Court may specify. 

(2) Briefs need not accompany motions (a) for a more definite statement, 
(b) for an extension of time to respond to pleadings, unless the time has 
already expired, (c) for a default judgment, and (d) solely related to dis­
covery matters, except as set forth in Local Rule 11.1(E), (F) and (1). 

(G) Summary Judgment - Time of Filing: A party desiring to file a motion 
for summary judgment must act with reasonable dispatch. No motion for summary judgment 
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will be considered unless filed within a reasonable time prior to the date of triaL thus permit­
ting- n rensol1uhle time for the Court to heM arg-unwnls ,wei ('(ltlsiciN tlw mc>rit:;: nftf>r ('omp\C'tiol1 
of the briefing schedule specified in Rule 111 F)( 11. 

(H) Continuances: Motions for continuances of a trial or hearing date shall not 
be granted by the mere agreement of counseL Any such motion will be considered by the Court 
only in the presence of all counsel. and no continuance will he granted other than for good 
cause and upon such terms as the Court may impuse. 

(I) Requirement of Proof of Service: At the end of all pleadin~s, motions. 
and other papers required to be served upon i.l parly under Fed. H. Civ. P. 5. then' shall he .:1 

certificate of counselor other proof that copies were or will be served, showing t1:e date and 
manner of service. Any such pleadings, motions, or other papers tendered to the Clerk unac­
companied by such proof of service, shall be marked "Received" with the date and time thereof, 
and shall be filed by the Clerk only upon order of the Court, which may be entered nunc pro 
tunc. 

(J) Extensions: Any requests for an extension of time relating to motions must 
be in writing and, in general, will be looked upon with disfavor. 

(K) Determination of Motions Without Oral Hearing: In accordance with 
Rule 78, Federal Rules of Civil Procedure, the Court may rule upon motions without an oral 
hearing. 

(L) Motions or Petitions For Attorneys' Fees and Costs: A claim for 
counsel fees and/or non-taxable costs, whether authorized by statute or otherwise, shall be filed 
within thirty (30) days after entry of final judgment and shall be accompanied by a written 
brief pursuant to Rule ll(F) and by appropriate proofs. If the case is on appeal, unless the sole 
issue on appeal involves the allowance or disallowance of attorneys' fees, the time for filing such 
motion or petition shall be extended to thirty (;\0) days aftN receipt of the mandate, or judg. 
ment in lieu of mandate, by the Clerk of this Court from the appellate court. The time for tiling 
such motion or petition shall not be further extended by proceedings in the United States Su­
preme Court, except by order of the appellate court or by the United States District Court. A 
claim for attorneys' fees and non-taxable costs, if not so filed and supported, shall be deemed 
waived, unless the time for filing is extended by the district court prior to the expiration periods 
specified above. Nothing herein contained shall preclude the right of the Court in an appropri­
ate case, to make one or more interim allowances of attorneys' fees and/or non-taxable costs. 
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RULE 11.1 

DISCOVERY 
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(A) Limits on Interrogatories: Unless otherwise permitted by the Cuurt fur 
good cause shown, such permission being granted only UpOIl written motion to the Court pursu­
ant to Local Rule It, no party shall serve upon any other party, at anyone time or cumula­
tively, more than :30 written interrogatories. including all parts and sub-parts. This limit may 
not be waived by agreement of counsel. 

(B) Limits on Depositions: Unless otherwise permitted by the Court for good 
cause shown. such permission being granted only upon written motion to the Court pursuant to 
Local Rule li. no party shall take more than five depositions. whether upon oral examination 
pursuant to Rule :30, Federal Rules of Civil Procedure or upon written questions pursuant to 
Rule 31, Federal Rules of Civil Procedure, upon nOll-parties. Any party may be deposed. This 
limit may not be waived by agreement of counsel. 

(C) Requirement of a Writing: All objections to interrogatories, depositions, 
requests, or applications under Rules 26 through 37, Federal Rules of Civil Procedure, as well as 
all motions and replies thereto concerning discovery matters, shall be ill writing. If time does 
not permit tile tilill", of a written motion, the Court may, ill its discretion, waive this 
requirement. 

(D) Objections to Discovery Process: Unless otherwise ordered by the 
Court, an objection to any interrof!;atory, request, or application under Rules 26 throuf!;h :37, 
Federal Hules of Civil Procedure, shall be filed within fifteen (15) days after the service of the 
interrogatories, request, or application, except that a defendant may serve an objection within 
forty-five (45) days after service of the summons and complaint upon that defendant. The 
Court may allow a shorter or longer time. Any such objectioq shall be specifically stated. Any 
such objection shall not extend the time within which the objecting party must otherwise an­
swer or respond to any discovery matter to which no specific objection has been made. (See 
Rule 33(a), Fed. R. Civ. P.). 

(E) Motions to Compel: After a discovery request is objected to, or not com­
plied with, within time, and if not otherwise resolved, it is the responsibility of the party initiat­
ing discovery to place the matter before the Court by a proper motion pursuant to Rule 37. 
Federal Rules of Civil Procedure, to compel an answer, production, designation or inspection. 
Such motion must be accompanied by a a brief as required by Local Rule ll(F). 

(F) Other niscovery Molions: Motiol\s for a protcdive order pursuant tu 
Rule 26(c) or 37(a)(2), Federal Rules of Civil Procedure. and motions to compel physical or 
mental examination pursuant to Rule 35, Federal Rules of Civil Procedure, shall be accompa­
nied by a brief as required by Local Rule l1(F). 

(G) Replies to Discovery Motions: Replies to discovery motions mentioned 
in subsections 11.1(E), (F), and (l) herein shall be filed within 11 days after service of the 
motion and brief, unless otherwise ordered by the Court. Response. if any. to all other discovery 
motions also shall be filed within eleven days. 

(H) Compliance with Discovery Orders: After the Court has ruled on a dis­
covery motion, any answer, production, designation, inspection, or examination required by the 
Court shall be done within 11 days after the entry of the order of the Court, unless otherwise 
ordered by the Court. 
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m Failure to Comply with Order: Should a party fail to com:::>ly with an 
order of lhe Court cOllcernin!{ discovery motions, it i" tilt' responsibility of the pnrty objecting 
to such failure to comply to place the matter before the Court by a proper mullon for supple­
mentary relief pursuant to Rule 37, Federal Rules of Civil Procedure, Such moti)n must be 
accompanied by a written brief as required by Local Rule 1 UF\. 

(Ji Consultation Among Counsel: Cuunsel are encouraged to participate in 
pretrial discovery conferences in order to decrease, in e\'ery \"'ay possible, the filing)f unneces­
sary discovery motions. No motion concerning di"c(l\t'r~' matters may he tiled until counsel shall 
have explored with opposing counsel the possibility of resolving the discovery matters in contro­
versy. The Court will not consider any motion concprning rlis('ovt>ry matters unless ~he motion 
is accompanied by a statement of counsel that a good faith elf'ort has been made bet'Neen coun­
sel to resolve the discovery matters at issue. 

(K) Extensions: Depending upon the fucts of the particular case. the Court in 
its discretion may, upon appropriate written motion by a party, allow an extension of time in 
excess of the time provided by the Federal Rules of Civil Procedure, these Rules, or previous 
court order, within which to respond to or complete discovery or to reply to discovery motions. 
Any agreement between counsel relating to any extension of time is of no force or effect; only 
the Court, after appropriate motion directed thereto. may grant leave for any extension of time. 
Unless otherwise specifically provided, such extension \1.·i11 be upon the specific condition that, 
regardless of what may be divulged by such discovery. it will not in any manner alter the sched­
ule or'dates and procedure previously adopted by the Court in the particular case. 

(L) Unnecessary Discovery Motions or Objections; The presentation to 
the Court of unnecessary discovery motions. and the presentation to another party or non-party 
of unnecessary discovery requests of any kind. as well as any unwarranted opposition to proper 
discovery proceedings. will subject such party to appropriate remedies and sanctions, including 
the imposition of costs and counsel fees. 

(M) Sanctions; Should any party Ilr hi~ attorney fail to comply with any of the 
provisions of this Local Rule 1l.1, or otherwise fail or refuse to meet and confer in good faith in 
an effort to narrow the areas of disagreement concernil1(! di::;covery, sanctions provided by Rule 
37, Federal Rules of Civil Procedure, may be imposed. 
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RULE 12 

PHETH1AL CONFERENCE-DOCKET CALL 

(A) Matters involving habeas corpus petit ions, other prl) .,t' prisoner petltlOnS, 
bankruptc~; proceedings, condemnation cm.;e!'i, motions to vacate, reduce qr modify sentences, 
probatioll violations, forfeitures, and reviews from administrative agencies. are not "uhj~ct to 
the provbiolls of this rule, but the judge to whom any :illch case is assigned may, in his or her 
discretion. follow the procedure outlined herein in whole or in part in any case. iSee Rule HHb) . 
Fed. R. Civ. P.). 

(B) Where the defendant is in default and there has been no appearance in the 
defendant's behalf, the procedure uutlined herein shall not he applkable. but the judge may, in 
his or her discretion, direct the party not in default to appear for the purpose of noting a 
default, the entry of a default judgment, and for scheduling a date for trial on the issue of 
damages if required by law. If the party not in default fails to take actioll to prosecute the 
claim, after reasonable notice to appear or take such action. the judge mny c1 ism iss the (lction 
for L,il"f(' to prwil't'utt', 

(C) In all other civil cases, as promptly as possible nfter suit hilS heen tiled, a 
judge or parajudiciai personnel in that division of the court shall schedule an initial pretrial 
conference to be conducted in accordance with Rule 16(b), Fed. R. Civ. P., nnd. at least within 
120 days after the filing of the complaint, shall enter an order fixing the cut-ote dates for the 
respective parties to complete the processes of discovery, the date for a final pretrial conference 
and. whenever practicable, the trial date. Such order may include time lilililatiolls for any mo­
tions to join any parties, to amend any pleading, and to hear any then pending or contemplated 
motions. 

(D) The judge may include in such initial pretrial or scheduling conference order. 
or in any supplemental order. such other provisions as may he contained within Rule 16(c). Fed. 
R. Civ. P., as the judge deems appropriate to assist in expediting the trial or other disposition of 
the case, and may specify the contents and form of any final pretrial conference order which 
may be presented to a judge for entry at the time of the final pretrial conference. In those cases 
in which a final pretrial conference has been scheduled, the obligation of preparing the final 
pretrial order rests upon both partieM, and counsel are required to meet nl least eleven (11) days 
in advance of the final pretrial conference or, if a date for such attorneys' conference has been 
fixed by the order entered in (C) abuve, then on that date. for the purpo=-e of discussing and 
preparing such final pretrial order. If said attorneys' conference has not been previously sched­
uled by order, the primary responsibility of notifying opposing counsel as to suggested dates or 
places for said conference shall rest upon counsel for the plaintiff. Attention is directed to Rule 
16(f), Fed. R. Civ. P., authorizing the imposition of sanctions for non-compliance. 

(E) The parties and their counsel are bound by the dates specified in said order 
and no extensions or continuances thereof shall be granted in the absence of a showing of good 
cause. Mere failure on the part of counsel to proceed promptly with the normal processes of 
discovery shall not constitute good cause for an extension or continuance. 

(F) Unless otherwise permitted by the Court on its own initiative or for good 
cause shown by motion under Rule 5(d), Fed. R. Civ. P., discovery materials, depositions upon 
oral examination and upon written questions, interrogatories, requests for documents, requests 
for admission, and answers and responses or objections to such discovery requests shall not be 
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filed with the pleadings or papers in any case. Where specilic discovery material may appropri­
ately support or oppose a motion, the specific discovery material in question shall be appended 
as an exhibit to the motion, or in response thereto. without having been previuusiy filed. Dis­
covery material otherwise permitted to be used at trial may be properly so used. if otherwise 
admissible. without having been previously filed. 
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RULE 13 

EXIIIllITS, DEPOSITIONS, ETC . 

(A) Numerous Exhibits: [n any civii case, whenever the exhibits to be 
presented IlY any party exceed fifteen (1.5), the party intending to utfer such exhibits shall place 
them in a binder. properly tabbed, numbered and indexed, unless otherwise ordered by the 
Court. 

(8) Listing and Marking Exhibits: All exhibits, except such as are prepared 
in open court or by expert witnesses in open court, must be listed in the final pretrial order in 
any civil case and shall be delivered to the Clerk [or marking prior to the commencement of the 
trial unless the Court otherwise directs. Such exhibits. unless too large, shall be seen by oppos­
ing counsel at or hefore the final IJretrial conference. At any final pre! rial conference the Court 
may rule upon the admissihility of any exhibit or reserve ruling thereon. ExhibiLs agreed upon 
shall be admitted in evidence; all others shall be cUl1sidered as numbered and marked for 
identification. 

IC) Custody and Disposition of Models and Exhibits: 

(1) Custody: After being marked for identification. exhibits offered or ad­
mitted in evidence in any cause pending or tried in this Court shall be 
placed in the custody of the Clerk. unless otherwise ordered by the 
Court. All other exhibits. models, and material not offered and admitted 
in evidence shall be retained in custody of the attorney or party produc­
ing same at trial, unless otherwise directed by the Court. 

(2) Removal: Whenever any models. diagrams. exhibits. depositions, tran­
scripts, briefs, tables, charts, paper writings, articles or other items or 
material or things have been placed in the custody of the Clerk for intro­
duction into evidence or for use in the case or otherwise, and same are 
not admitted or marked for identification, or otherwise used in the case, 
they shall be removed by the party who delivered or filed or lodged them 
with the Clerk immediately following the conclu~ion of the trial or uther 
disposition of the case, unless otherwise directed hy the Court. If such 
items are not withdrawn within ten days after the right to withdraw 
them exists, the Clerk may forward them to counsel ur the party entitled 
to them, or destroy or make other dispositi~n of them ~s the Clerk may 
deem appropriate. 

(D) Disposition of Exhibits, Depositions, etc. in Civil Cases: All exhibits, 
models, diagrams, depositions, transcripts, briefs, tables, charts, paper writings, articles or other 
items or material or things, introduced, tendered, lodged or marked in the trial of a civil case or 
lodged, filed or delivered to the Clerk in anticipation of their introduction into evidence or for 
use at trial, shall be withdrawn by the parties to the litigation or their counsel upon the expira­
tion of 60 days after the judgment has become final and the time for appeal or application for a 
rehearing ur further hearing shaH have passed. If such items, material or things are not so 
removed within the time aforesaid, the Clerk may forward them to counselor the party entitled 
thereto, or shall destroy or make such other disposition or use of them as the Clerk may deem 
appropriate. 
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(E) Disposition of Exhibits in Criminal Cases: .-\1I exhibits. mudels or dia­
grams, documentary or physical, introduced in the trial of a criminal case or utherwise lodged in 
anticipation of their introduction into evidence in the trial (If a criminal ca:-;e, :,;hall be retained 
by the Clerk to be disposed of at th.: time and in the manner directed by urder uf the Cuurt. 
Provided, hov.:ever, that upon the expiration of -1fi d1'!Y:'; after the judgment shall huve hecome 
tinal and the time for appeal or application for a rehe<.lring Of further hearing shall have passed 
and no party shall have applied for a return of any exhibits submitted by or belonging to any 
such applicant, the Clerk may, unless otherwise directed by the Court. deliver to 1he United 
States Attorney any exhibit or other physical evidenct: 5ubmitted by any party. for 'lse by any 
Government Agency interested therein. or for destruction or confiscation. 
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RULE 14 

OFFICIAL COURT REPORTERS TRANSCRIPTS­
HEARING ON TRANSCRIPTS-RECORD ON APPEAL 
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(A) Where a court reporter, under contract or officially employed. is called upon 
to prepare a transcript. or any portion thereof. in a civil or criminal case in which a party is 
acting pro se, or in a criminal case in which the defendant is entitled to cuunsel under the 
Criminal .Justice Act, the court reporter may, at his or her election, tile said trans<.:ript or por­
tion thereof with the Clerk of the United States District Court (or if the transcript or portion 
thereof is ordered by the Court of Appeals, it lllay be filed with the Clerk of the United States 
Court of Appeals), and the Clerk shall acknowledge receipt of said transcript and forward same 
to the pro 8e party or, if represented by counsel pursuant to appointment under the Criminal 
,Justice A<.:t, to the attorney representing said defendant. 

(U) In u<.:coruull<.:e wiLh the provisions of 2~ U.S.C § 75;} and the requirements of 
a resolution adopted by the ,Judicial Conference of the United States at its session in March 
1982, all district courts have been required to file a Court Reporter Management Plan which is 
available for inspection and copying in the office of the Clerk. This plan calls for the supervi­
sion, duties and assignments of court reporters, including the work hours, fees for transcripts, 
etc. The transcript rates charged by reporters are governed by rates recommended by the Judi­
cial Conference of the United States if adopted by this Court. The schedule of maximum fees 
which may be charged is posted in the Clerk's Ottice. 

Since the charges and format have been set forth in the regulations of the Judi­
cial Conference, it seems unnecessary to adopt any Local Rule relating to same. 

(C) The Clerk shall not release any transcript for copying or reproducing without 
an order of the Court, but counsel, interested parties, or the news media may examine any 
transcript on file. 

(D) Where there are multiple parties to a particular case, a party not ordering a 
copy of the transcript shall not be permitted to use (on appeal or otherwise) or examine, photo­
copy or rf'prnnll(,(> in nny mnlll1!'r, n ('opy providC'fl 10 :llwfllt"r pnrty h:n'inJ,: ordt·n·d and paid for 
same, 

(E) No photocopy or reproduction of a transcript in a civil or criminal case may 
be used by a party not ordering said transcript for the purpose of perfecting a record on appeal, 
but nothing herein contained shall preclude the use of photocopied or reproduced copies of a 
transcript in any brief filed with any court. 

(F) Unless otherwise directed by the Court, the record on appeal in civil and 
criminal cases shall not include the examination of the jury on voir dire, counsel's opening 
statements, arguments of counsel (including arguments of counsel on motions) and the Court's 
charge to the jury unless there were exceptions to the charge. 

(G) Unless the parties file a written stipulation with the Clerk within twenty daYE 
after notice of appeal is filed designating the papers which shall constitute the record on appeal 
the Clerk shall certify and forward to the Court of Appeals all of the original pleadings anc 
orders in the file jacket dealing with the action or proceeding in which the appeal is taken. 
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RULE 15 

APPEAL BONO-EXEMPTION FH.OM 

IA) The Commonwealth of Virginia. or any political subdivision or any ottice or 
agent thereof. shaH not be required, unless otherwise ordered by the Court. to post a superse­
deas bond or other undertaking which includes security for the payment of costs on lppeal. 

(B) In any case in which a monetary judgment is entered and in such cases as the 
Court may order. any party desiring to appeal from the adverse effect of such judgmenl shall be 
required, unless otherwise ordered by the Court. to post a supersedeas bond with i-umcient 
security to respond to the judgment of the Court in the event of affirmance on appea~ and. in 
the event of failure to give such bond with security. the prevailing party may enfu,ce such 
judgment as provided by law without regard to the pendency of said appeal. 

(C) In lieu of any supersedeas bond, the parties may stipulate with respect to any 
agreement or undertaking. In lieu of any cost bond, the parties may stipulate with r~spect to 
any agreement or undertaking conditioned that the monies and properties of the Court lre fully 
protected or prepaid. The prevailing party in the district court should seriously cons;der this 
subdivision as. in the event of a reversal. the premium of allY bond will be taxed as a pa:,t of the 
costs. 
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RULE 16 

COSTS-NONRESIDENTS-NOTICE OF APPEAL 
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(A) Taxation Generally: Costs shall be taxed as provided by law in all actions 
in this Court and. if not otherwise provided by law, in accordance with these Rules. 

(8) Payment in Advance: All fees and costs due the Clerk shall be paid in 
advance except (1) in actions brought 011 behalf of seamen, (2) where a party has been author­
ized to proceed in forma pauperis, or (3) where a party is otherwise exempt by law. 

((') VACANT-formerly Marshal's Costs 

(0) Uemoval Actions: 

Actions by Nonresidents: No bond or security for costs shall be required of 
parties instituting civil actions, unless otherwise ordered by the Court, ex­
cept as required by Title 28 U.S.C. § 1446(d) upon filing of a petition for 
removal of a civil action or proceeding from a state court. 

(0-1) Stipulation for Costs for Certain Admiralty and Maritime 
Claims: No stipulation for costs for complaints, petitions, counterclaims, and cross·claims, and 
the tiling of an answer, appearance or claim shall be required, unless specifically ordered by the 
Court, except where now or hereafter required by statute, the Federal Rules of Civil Procedure, 
or the Supplementary Rules for Certain Admiralty and Maritime Claims heretofore or hereafter 
adopted hy CongreHs or through the Rule Making process. 

(E) Bond Premiums: If costs are awarded by the Court, the reasonable premi­
ums or expense paid on any bond or other security given by the prevailing party shall be taxed 
as part of the costs. 

(F) Clerk to Tax: The party entitled to costs shall file a bill of costs as provided 
in 28 U.S.C. § 1920 and ~ 1924 within eleven (11) days after entry of tinal judgment, unless such 
time is extended by order of court. If the case is on appeal, unless the sole issue on appeal 
involves the allowance or disallowance of costs, the time for filing such bill of costs shall be 
extended to 30 days after receipt of the mandate or judgment in lieu of mandate by the Clerk of 
this Court from the appellate court. The time for filing such bill of costs shall not be further 
extended by proceedings in the United States Supreme Court, except by order of the appellate 
court or of the United States District Court. The Clerk shall promptly tax costs and give notice 
of such action to the parties or their counsel. The court shall promptly review the action of the 
Clerk upon timely motion under Rule 54(0), Fed. R. Civ. P. In the absence of a timely motion 
the action of the Clerk is final. 

(G) VACANT-formerly Excessive and Unnecessary Costs 

(H) Notice of Appeal, Fees, etc.: 

(1) Upon the filing of any separate or joint notice of appeal or application 
for appeal or from the receipt of any order allowing, or notice of the 
allowance of, an appeal or writ of certiorari, the amount required by law 
shall be paid to the Clerk of the district court by the appellant or 
petitioner. 

(2) Where there are multiple parties seeking to appeal jointly (e.g., where 
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rases are ronsolidated or tried {();!ether (Ir deridpd hy a sing'le judgment 
ur unit:r) alld a joitll l1!llit.:c (II ,tppciJl i~ tiled, the ('!t·rl;. ;-,lIull l'!,jlcd oilly 
one fee and only one cost bond if required. \Vhere separate notices of 
appeal are filed, the Clerk shall collect 5eparale fees and require separate 
bonds. 

(3) Separate notices of appeal. separate fees. and SE)parate hondt are reo 
quired of a party who exercises a right of appeal under Rule 4(a}(3). 
Federal Rules of Appellate Procedure, within 14 days of the date on 
which the first notice of appeal was filed. 
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RULE 17 

SUHETIE~-SECU1{lTY -BON OSMA~ 
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(A) Security: In both civil and criminal actiuns. except as utherwise provided by 
law or by agreement of the parties, ever bond. undertaking or stipulation must be secured by 
(1) the deposit of cash or negotiable government bonds, ulldertaking or stipulation: (2) the un 
dertaking ()r guaranty of a corporate surety doing business in Virginia and holding a certificate 
of authority from the Secretary of the Treasury; or (:3) the undertaking or guaranty of sufficient 
solvent sureties, residents of Virginia. who own real or personal property within the State of 
Virginia worth douhle the amollnt of the hond, undertaking or stipulation over all debts and 
liabilities, and over all obligations assumed on other honds, undertakings or stipulations, and 
exclusive of all legal exemptions. A husband and wife may act as surety on a bond, but they 
shall be considered as only one surety. If a bond, undertaking or stipulation is executed by 
individual sureties, each surety shall execute an affidavit of justification, giving the full name, 
occupation, residence and business address, showing that he or she is qualified as an individual 
surety under the provisions of this Rule. Provided that, in criminal cases, this Rule shall not in 
any way modify, alter or change any of the provisions of the Bail Reform Act or any successor 
statute. 

(8) Prohibited Sureties: Memhers uf the bar, administrative officers or em­
ployees of this Court, the United States Marshal, his deputies ur assistants, shaH not act as a 
surety in any suit, actiun or proceeding pending in this Court. A member of the bar may exe­
cute a bond as attorney-in-fact upon presenting a properly executed power of attorney. 

(C) Powers of Clerk: To appruve security, the Clerk or Deputy Clerk is au­
thorized to approve all recognizances, stipulations, bonds. guaranties, or undertakings, in the 
penal sum prescribed by statute or order of the Court. whether the security be property or 
personal or corporate surety. If the bond is offered by a prufessional bondsman or a person 
qualifying under (A)(3) above, approval of the Cuurt, Magistrate or Bankruptcy .Judge shall be 
ohtained for penal sums in excess of $25,000.00. 

(D) Professional Bondsman: Any person desiring to become surety for com­
pensation (professional bondsman) on any bond required to be given in any matter before the 
Court or any of its Magistrates or Bankruptcy .Judges, or in any other matter under the juris­
diction of this Court, shall, before attempting to act, ubtain approval of the Court. Application 
for such approval shall be by petition, duly sworn to, setting forth: 

(1) That the applicant is of good moral character, is a citiien of the Com­
monwealth of Virginia, and residing within the boundaries of the East­
ern District of Virginia. 

(2) His or her full name, business and home address, marital status, and the 
nature uf any business conducted hy such person. 

(3) Whether he or she is licensed in Virginia and/or any of the cities or 
counties uf Virginia to ad as a professiunal bondsman and, if so, where 
and whether such person has qualified in any of the courts of Virginia to 
so act. 

(,I) Statemellt (si~l\eu by thc owners) of a!i!icts (induuill!{ both real estate 
and personal estate) and Iiahilitieg, and as to real estate, its description, 
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location, how titled and any encumbrances thereon. If a partnership is 
involvf'd. a siatpIlu'II1 (.,1' I Ill' ;Iss('h (If III I! II ill!' flnrt IH'r..;hip :llld t IH' il1di 
vidual parties must be included. ;-;i!!ned by owners lIr lhe ct::;sets. :\ssets 
owned by third parties or joilllly Wilh parties who are nol partners will 
not be considert::d. 

(5) A list of any and all bonds on which such person is the surety, the na­
ture of the bond and where lodged. 

(6) That such person will quarter-annually file with the Court a list of all 
bonds upon which he or she is surety. whether any bonds are in default, 
whether any action on such bond has been instituted, and whether there 
are any unpaid judgments against such person. 

(7) A certificate from a court of record, or the Chief of Police of the home 
city or town, or of two other responsible citizens, that such person is of 
good moral character. 

(8) A list of any and all criminal (;onvictions. except traffic violations. and 
whether there are any pending indictments or warrants against such 
person. 

(9) If the informatiun provided under paragraph (.!) above reveals a total 
net worth of at. least $200,000.OU. and the applicant is otherwise satisfac­
tory, an urder may be entcrcrl permitting the applicant to act until fur­
ther order of the Court. Should at any time the total net worth stated in 
paragraph (4) fall below $200.000.00 as shown on any quarterly report. 
or the applicant have more bonds outstanding than can be adequately 
covered, in the Court's opinion, by the net worth shown, or the applicant 
fail to file on time any quarterly report, or if for any reason the Court 
should deem the security otfered by the applicant to be inadequate or 
outstanding bonds not adequately secured, the Court may terminate the 
right of the applicant to act as surety on any bond, without notice. 
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RULE 18 

COUHT ORDERS-DEPOSITS INTO COUnT 

(A) Copies: Attorneys shall furnish the Clerk sufficient extra copies of all orders 
at the time that they are presented to the judge for signature. to enable the Clerk to have 
available an extra copy and to furnish a copy to each counsel. if certified copies are required by 
counsel. 

(B) VACANT-formerly Endorsement of Orders 

(C) Objections Noted: Whenever counsel shall endorse an order <lnd note with 
slIch endorsement any objection to Lhc order, unless the grounds of such objection have heen 
previously stated in the record, or unless the grounds are set forth in wri ting at the time and as 
a part of the endorsement, or a request made to the Court for a hearing, it will be assumed the 
objection is without effect and waived. 

(D) Deposit Into Court Procedure: Upon entry of an order in any action 
involving the payment into court of a sum of money to be deposited to the credit of the court 
for the benefit of any party, the party for whose benefit the sum is to be deposited shall tender 
to the Court a sketch for an order setting forth the social security number of the benefi· 
ciary(ies), the desired depository, the specific investment instrument with the rate of interest 
expected to be earned thereon, and the proposed disposition of the interest proceeds. The 
sketch shall be endorsed by the guardian ad litem of any party under a legal disability. Upon 
entry of such sketch, or any modification thereof, the party shall cause the same to be served on 
the Clerk in similar manner as required by Rule 67, Fed. R. Civ. P. 
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RULE 19 
SUBPOENAS 

Local Rules 

(A) Application for Subpoena: Requests for subpoenas shall be in \vntlng 
ami. P'I\I't'pt [IS pro\'ided in sllhs(>ctioli ((;) with rf'''IH'I'1 I" d Sllhp(lPI1i1 for:l df'(l,.siliol1 til 11{' 

taken in a proceeding pending another jurisdictioll. :3-i;;ned by cuunsel qualihed to practice in 
this Court and noted of record in the action in which the subpoenas are to issue. :'[embers or 
associates of a law firm noted of record are perini~tPd t() request suhpoenas under :his Rule. 

Parties appearing pro :it' muy appl.\' !'ilr subpoenas in their own hehalf. 

(B) Return Date of Subpoenas: All subpoenas shall be made returnable to 
the place, date and time of trial or hearing unless otherwise ordered by the Court. 

(C) Service of Subpoenas: All subpuenas in civil actions shall, unless the 
party requesting the same has been permitted to pn)ceed in forma pauperis or is the United 
States. be served by a person other than the marshal or his deputy, at the initial cost of the 
party requesting the subpoena, in accordance with Fed. R. Civ. P. 45(c). Proof of service by 
such person shall be made as provided for proof of service for a summons and complaint in 
Local Rule 6(A). The person serving the subpoena shall make proof of service thereof to the 
Court promptly and in any event within the time during which the person served must respond 
to the subpoena. All other subpoenas shall be served by the United States Marshal, a deputy, or 
by any other person who is not a party or otherwise interested in the proceeding and is not less 
than 18 years of age. Service of a subpoena upon a person named therein shall be made by 
delivering a copy thereof to such person and hy tendering to the party summoned the fee for 
one day's attendance and the mileage allowed by law. When the subpoena is issued on behalf of 
the United States or an officer or agency thereof. feeS and mileage need not be tendered. Mile­
age shall be comp'uted as specified in Title :28 lj.S.C. § 1821. Mileage shall also be computed 
and tendered even though the witness to be subpoenaed lives within the city limits. The :'Iar· 
shalt deputies, or anyone else serving subpoenas is directed not to serve subpoenas unless this 
Rule is strictly complied with, or unless the party requesting same is authorized to proceed in 
forma pauperis or is an indigent defendant in a criminal case. 

(D) Subpoenas to Officials: Withuut permission of the Court first obtained, no 
subpoena shall issue for the attendance at any hearing, trial or deposition of (1) the Governor, 
Lieutenant Governor, or Attorney General of any State; (2) the Judge of any court; (3) the 
President or Vice President of the United States; (41 any member of the President's Cabinet; 
(5) any Ambassador or Consul; or (6) any military ufficer holding the rank of Admiral or 
GeneraL 

(E) Subpoena Duces Tecum: Whenever a subpoena duces tecum has been di­
rected to any person to produce any books. papers. documents or tangible things to any court 
and to attend and give testimony at the time scheduled for the trial, taking of depositions or 
other hearing, the person requested therein to pr()du,~·. (lr \\'henever all parties agree an nlter­
nate shall produce such items to the Clerk uf the Court on or before 9:00 a.m. on the day 
designated. or prior thereto if ordered by the Court, to enable counsel to review the same prior 
to commencement of trial or the hearing. Provid~d. howe\'E'r. if such party has good reason not 
to produce and surrender custody of same tu th~ Ckrk. 11f: ur she shall su advise the Court in 
writing promptly upon receipt of the subpoena to enahle the Court to rule on the objection. 
Counsel are required to promptly inspect said item.' "'l C1:-; To he able to proceed prorrptly at 

trial. 



t· 

• 

• 

f. 

t 

Local I {LlJ e" Pu~c ,11 

The provisions hereof are not intended in any wa~' to change (lr mudify the provi. 
siolls .. r r~ltll' '.~fi "I' 1~lIh· ·I! .... or allY 1;(!H'r npplic;illl(· nd(' "III\(, FI'II('r;ti HIIIi-;.; 1>1' ('j\'il Prll('(·durp. 

but to "upplenH:llt the provisions of Hule -is 01' "aiel 1~lill:". 

I F) Timely Applications for Subpoenas: :'-.11 applications and praecipes for 
the issuance (Jf subpoenas for the attendance of witnesses at hearings or trinh; ;-;hall be filed with 
the Clerk not later than 14 days hefore the date upon which the witness will he directed to 
;ljll'l';lr. II 1111'1"1'1/111';.;1 is 11I:Ic!P within 11 d:!\'s pnllr t" IIII' d;I1(' ,,1'1111' Iri:d (lr h":lrillg. if rna\' hf' 
issued by the Clerk but llO continuances will ue granted it said wil1H:!SS I'ails l() appeur thuugh 
served . 

(G) Deposition Subpoenas: Proot' of service of a notice to take depositions as 
provided in Rules 30(a) and 31(a) of the Federal Rules of Civil Procedure constitutes sufficient 
authorization for the issuance of a subpoena by the Clerk for the district in which the deposi· 
tion is to be taken for the attendance of persons named or described therein. The subpoena 
may command the person to whom it is directed to produce designated books, papers, docu­
ments or tangible things which constitute or contain evidence relating to any of the matters 
within the scope of the examination permitted by Rule 26(b), Federal Rules of Civil Procedure. 
No subpoena fur the taking of depositions shall be issued by the Clerk unless there be exhibited 
to the Clerk a copy of t.he notice to take deposition together with a statement of the date and 
manner of service and of the names of the persons served, certified by the person who made 
service. Rule -45(d)(l). 

(H) Civil Actions-Place of Taking Deposition: Except with respect to a 
witness in a foreign country (See 28 U.S.C. § 1783), the Clerk shall, upon request, issue a sub­
poena for taking a deposition requiring the appearance of any party or witness at any place 
within 100 milt's from thE' place where that person resides, is pmployed, or transacts nusiness in 
person, or is served, or at such other convenieul place as j::. fixed by an order of court. Attend· 
ance fees and mileage shall be provided the process serVE'r hy the party seeking the attendance 
of the party or witness, and shall be tendered by the process server tu the party or witness at 
the time uf service. Mileage provisions shall include as a part or the costs. toll chnr!:{es, if any, 
for the party or witness scheduled to appear. 

(I) Subpoenas in Blank: Whenever there is a question as to whether or not a 
subpoena in blank should be issued by the Clerk, the applicant shall be referred to a judge of 
this Court for a final determination. Before the Clerk may issue a subpoena in blank he shall 
determine the actual pendency of the action and the date and time set for hearing or triaL 
Except for good cause shown, a blank subpoena returnable in one division will not he issued out 
of another division. Blank subpoenas shall recite the title and number of the case and shall be 
completed in every detail except for the name and address of the witness. Returns of service 
shall be made promptly and filed with the Clerk. All service shall he made strictly in accordance 
with these Rules. 
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RULE 20 

JURY -.JURY COST 

Lucal Hule::; 

(A) Any demand for jury must be in writing and tiled strictly in accordance \"'ith 
Rule 3S, Federal Rules of Civil Procedure. Remo\'ai actions shall be governed by Rule SUC). In 
the event another party is added, the additional party may demand trial by jury at any time 
within 20 days after such party is served with proce;,;::; or summum;. 

(B) Unless otherwise provided by law. the jury in any civil case shall consist of 
six. The number of pE:'remptory challenges shall be as provided by law. 

(C) Whenever any civil action scheduled for jury trial is settled or otherwise dis­
posed of in advance of the actual trial, then, except for good cause shown, juror costs, including 
service fees, mileage and per diem, shall be assessed equally against the parties and their coun­
sel or otherwise assessed as directed by the Court, unless the Clerk's Office is notified at least 
one full business day prior to the day on which the action is scheduled for trial in time to advise 
the jurors that it will not be necessary for them to attend. 

Likewise, when any civil action, proceeding as a jury trial, is settled at trial in 
advance of the verdict, then, except for good cause shown, all jury costs, service fees, mileage 
and per diem shall be assessed equally against the parties and their counsel. or otherwise as­
sessed as directed by the Court. 

(D) No attorney or party litigant shall personally, or through any investigator or 
any other person acting for the attorney or party litigant, interview, examine or question any 
juror or alternate juror with rE"spcct to t he verdict IIr delih('ratioll~ of the jury in any action, 
civil or criminal, except on leave of court granted upon good cause shown and upon such condi­
tions as the court 'shall fix. 
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RULE 21 

DEP()!:-iITIONS-EXPENSES-SU MMAHII';S-IU:V IEWl:'-i(~ DEPOS ITI0NS 

(..\) Discovery: Any party, or representative (ulficer. director ur managing 
agent), of a party, tiling J civil action in the proper division of this Court. must ordinarily be 
required. upon request. to submit to a discovery depo:;ition at a place designated within the 
division. Exceptions to this general rule may be made (Ill order or the court when the party. or 
representalivt.' or a par!.\·. is or such age or physical cOlldition. or speciul cirCulllstallces exist. as 
may reasonably interfere with the orderly taking ()j' a deposition at a place within the division. 
A defendant, who becomes a counterclaimant, cross-claimant or third-party plaintitf. shall be 
considered as having filed an action in this court for the purpose of this Rule. This subsection 
shall not apply to an involuntary plaintiff nor an interpleader plaintitf. 

(8) Recording and Transcribing Transcript of Discovery Deposition: 
The expense of recording a deposition shall be paid by the party seeking to take same. The 
expense of transcribing the deposition shall be paid hy any party ordering the preparation of 
the original. Any other party desiring a copy of said deposition shall pay for same at the copy 
rate. Parties may, by agreement, equally share the costs of attendance and transcribing, includ­
ing such copies as desired. The costs of the original transcript shall be included in the taxable 
costs, but only if the prevailing party has made use of the deposition during the trial. unless the 
parties otherwise agree. 

(C) Attorneys' Fees: Unless the services of associate counsel are retained, in 
lieu of travel expense. it is not the policy of the Court to make an allowance of counsel fees in 
attending any deposition. except to the extent provided by statute, and otherwise in this Rule, 
but the Court reserves the right to make a reasonable allowance where the circumstances of the 
CiJse may justify same. 

(0) Security for Travel Expense: Any party desiring to take the depo::.ition 
of a witness (not a party or representative of a party) for discovery or use at trial, or a party or 
representative of a party as ordered by the Court under (A), beyond a division of the court in 
which the action is pending, shaH, if such testimony cannot be readily procured in another 
manner, prepay or secure the reasonable cost of travel of not more than one opposing counsel to 
the place of taking the deposition and return therefrom, but in no event shall the reasonable 
costs of travel exceed an amount which would reasonably be required to be paid to associate 
counsel in the area in which the deposition is being taken unless insufficient time is allowed in 
giving the notice to take depositions. 

(E) Travel Expense: The "costs of travel" as provided in this Rule shall con­
sist of the reasonable costs of travel by air or other public transportation, or an allowance for 
travel by private automobile at the prevailing rate per mile as may he provided for federal 
government employees on official business, whichever means of transportation is reasonably se­
lected and used, including the cost of transportation from the office or residence to the terminal 
of the public transportation and from the destination terminal to the place of the taking of the 
deposition, and reasonable overnight accommodations, if deemed reasonably necessary, and re­
turn. The Court may, in its discretion, make a reasunahle allowance for food. 

The "cost of travel," as herein defined, shall apply to any witness (not a party or 
the representative of a party) required to attend the taking of a deposition. As to any witness 
attending a trial or hearing in a civil case, pursuant to Rule 45(e), Fed. R. Civ. P., the expense 
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of such "cost of travel" shall be taxed as costs if "aid witness testifies or if it I" reasonably 
necessary for the witness to appear, but said "costs pf t rnvel" shall be limited to v,,-hat would 
have been expended if said witness resided at lfJU mile:; frum the place of the trial or hearing, 
together with such reasonable allowance, if required for the purpose of the witness testifying, 
for overnight accommodations and food. If the \vitness resided within 100 miles of the pla~e of 
trial or hearing, the "cost of travel" shall be limited to the mileage and attendance fees as 
provided by law. 

l F) Reyiewing Depositions: Whenever nepositions are expected to he 
presented in evidence, counsel shall, prior to the !inal pret.rial conference or, if :;ame are not 
then available, prior to the day of trial, review such depositions and (1) extract therefrom a 
short statement of the qualifications of any expert witness to read to the jury, (2) eliminate 
unnecessary andlor irrelevant matters, and (3) eliminate all objections and statements of coun­
sel to avoid reading same to a jury. In the event cuu ll::;e I are unable to agree on what ::;hall be 
eliminated, they shall submit to the Court for a ruling thereon before the date of trial. Failure 
to do so will constitute a waiver of objections. 

(G) Summaries of Depositions: In aU nonjury cases counsel shall attach to 
any deposition a summary of the examination of the testimony of each witness, thereby point­
ing out the salient points to be noted by the Court. 

(H) Reasonable Notice: As a general rule, 11 days in advance of the contem­
plated taking of a deposition shall constitute reasonable notice of the taking of a deposition in 
the continental United States, but this will vary according to the complexity of the contem­
plated testimony and the urgency of taking the deposition of a party or witness at a particular 
time and place. 
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RULE 22 

l'l EWSPAPEH.S-AIJVgltTISK~lEl'lTS 

(A) Unless otherwise ordered by the Court. whenever any notice, including an 
advertisement for sale, need be given, such notice shall he published in nevv'spapers of general 
circulation as follows: 

(1) In proceedings at Alexandria, in the Alexandria Gazette Packet or the Alex­
andria ·Journal. 

(2) In proceedings at Newport News, in the DaiLy Press- Time:; Herald. 

(3) In proceedings at Norfolk, in the Virginian-Pilot or Ledger-Star. 

(4) In proceedings at Richmund, in the Times-Dispatch or News-Leader. 

(B) All notices, including an advertisement for sale, shall be published at least six 
days prior to requiring any action or conducting any sale, and a longer notice shall be given 
when required by rule or statute or where deemed proper by the Court. 

(C) Ali notices requirin~ advertisement shall he puhlished at least once unless 
otherwise required by rule or statute. 
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RULE 23 

SALES 

Local Rules 

(A) All sales shall be made by the United States Marshal, or an authorized Dep­
uty United States Marshal in the name of the Marshal. 

(B) A.ll sales shall be subject to confirmation by the Court. The :Ylarshal shall file 
with the Clerk on the day of sale a report thereof, and it shall lie for two business days immedi­
ately thereafter for exceptions. If no exceptions are filed, the sale shall stand confirmed as of 
course. If exceptions are filed within the s(lirl two rl(lvs. th<' (,lerk shall fnrthv.:ith <:llhmit the 
repurt. and except.ions t.o the Cuurt fur prompt di::lpusition. 

(C) The Marshal may decline to knock down a vessel or other property to the 
highest bidder when the highest bid, in his or her opinion, is grossly inadequate. 

(D) The proceeds of all sales by the Marshal shall be forthwith paid into the 
registry of the Court to be disposed of according to law. 
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,RULE 24 

DISTRIBUTION OF PHOCEEUS OF SALE 

Page 47 

(A) ~laritime liens filed before sale, including liens hIed by leave ()f court at any­
time prior to sale, shall be paid first. Maritime liens tiled after sale shall be paid last. 

(11) T.iPlls in ('nch of tIl(' forf'l!nillg two "insst's slllll1 pr('sl'n'l' ,IH·il' rl·s[H·(,ti\'(· r:uli{ 

a::; UlllUllg thelJl~d\'b. except ill the cu:.;e ul' maritime liell:'; of the tir:.;lciu:.;:.;, the order of priority 
between such liens shall be that those which have accrued within one year prior to the filing of 
the complaint shall be paid first, and claims which have accrued theretofore shall be paid in the 
inverse order of the years iri which they accrued.' 

(C) All distributions of the proceeds of any sale shall be by order of court. 
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RULE 25 

PHOTOGRAPHING. BROADCASTING AND TELEVISING 
IN COURTROOM AND ENVIRONS 

L()(;al I\.ule~ 

(A) The taking of photographs and uperution of tape recorders in the courtroom 
or its environs, and radio or television broadcasting from the courtroom or its environs during 
the progress of or in connection with judicial proceedings. including proceedings before a 
United States Magistrate or Bankruptcy Judge, whether ur not court is actually in session, is 
prohibited. A judge may, however, permit (1) the use l)f electronic or photographic means for 
the presentation of evidence or the perpetuation of a record; and (2) the broadcasting. televis· 
ing, recording, or photographing of investitive. ceremonial. or naturalization prOl:eedings. 

(B) Environs, as used in this Rule, shall include any fioor on which any court­
room or hearing room is located, including all hallways. stairways, windows, and elevators im­
mediately adjacent to any such fioor. 

(e) With permission of the party or parties to be photographed. pictures may be 
taken by any permanent occupant of any office within the environs aforesaid when the court is 
not in session. 
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RULE 26 

GRAND JURY-LENGTH OF SEHVH'E 

(A) Unless otherwise ordered by the Court. grand jurors selected Cur sNvice \vill 
be required to serve for a period of one (1) year and, in any event. shall be convened, unless 
otherwise ordered by the Court. at the following locations: 

(1) At Alexandria-on the firM t\londilY in each month except .July, 

(2) At Norfolk-on the second Monday in each month except February and 
August. 

(3) At Richmond-on the third Monday in each month except August. 

(4) At Newport News-on the second Monday of February and August . 

Whenever a Monday falls upon a legal holiday, the grand jury may be directed to 
convene on the next succeeding business day which is not a legal holiday, without the necessity 
of an order of court. Grand jurors for each respective division of the court shaH be selected in 
accordance with the Jury Selection Act and the district plan implementing same. 

(8) When a new grand jury is first convened, the Court shall deliver its charge 
but. if recessed and later reconvened, the Court ghall not he required again to rharge the grand 
jury, hut. IlIaY do :;0 if dcemcd approprialc. 
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RULE 27 

CRIMINAL CASES-MOTIONS 

Local Rules 

(A) Within eleven (11) days from the date of arraignment, or such other time as 
may be fixed by the Court, the parties shall tile all desired motions (1) challenging the suffi­
ciency of the indictment, information, warrant or violation notice, (2) raising any issues of 
venue or jurisdiction, (3) for discovery or production. (4) to suppress evidence, (.5) for any 
mental examination, (6) objections to use by the opposing party of any particular evidence 
known by a party which may be subject to pretrial ruling, and (7) any other matter capable of 
being raised by a pretrial motion. A response to any motion shall be filed within e:even (11) 
days after the filing of the motion or such other time as may be fixed by the Court. 

(8) A failure to file any such motion within lhe prescribed time shall constitute a 
waiver of the right to raise the matter at the time of trial unless good cause be shown why such 
motion has not previously been filed. 

(C) Whenever the prosecution intends to use any statement or confession alleged 
to have been made or given by a defendant, if the defendant has not been timely furnished a 
copy of such statement and/or has not moved to suppress the same, within five (5) days after 
expiration of the time for defendant to file motions, the prosecution may file a motion for the 
Court to hear and determine whether such statement or confession is voluntary and admissible 
in evidence. 

(D) If the defendant has waived any right to be present at the time of any hear­
ing on pretrial motions and if any motion filed relates solely to discovery, the Court may enter 
such order thereon without the necessity of an oral hearing. provided, however, that the party 
or counsel may thereafter request oral argument at anytime within five (5) days from the date 
of said order. The Court inay always determine the merits of any discovery motion without oral 
hearing if the motion is filed after the time limit spedfied in (A) above. 
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(0) If a party desires to file any proccrding in forma pauperis. and is not then 
confined to a state or federal penal institution, the C<.urt may require the filing of an appropri· 
ate affidavit or other information touching upon the party's financial ability to pay a required 
filing fee including, but not limited to, the period of . .;ix munths prior tu the submission 0:' the 
complaint or petition, or such uther period of time as the CI)urt may reasonably require. fur the 
purpose of determining the financial ability of th~ party to pay all, or any part, of the required 
filing fee. 

\ E) This rule, permitting the filing uf an in forma pauperis proceeding by making 
<l partial payment. shall not be construed as 'll1Lhnrizillg the order of successive later payments 
after the order has been entered authorizing th~ parly 10 pruceed in forma pauperi,). Whenever 
it appears that there may have been a change in the party's financial condition, the Court may 
reconsider whether the party may continue to proceed in forma pauperis. 
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HULE 28 

HABEAS COHPUS-PAUPEU PHOCEEDINGS 

tAl III all cast'S ill which a pt'rSIlIl is heing dl'lnilll,d ill l'u!->t()d,v pursuallt. to tilt' 

juugment ot a :state court, and in allcuses in whil'h a per:-;ull is being detaineu in custody pursu­
ant to the judgment of a state or federal court and may be suhject to clIstody ill the future 
under another judgment of a state court, a petition for writ of habeas corpus may be filed pro se 
if it complies with the "Rules Governing Section 225-1 Cases in the United States District 
Court," and the forms therein prescribed. 

(8) All pro se petitions must be filed on a set of standardized forms to be sup­
plied, upon request, by the clerk of court without cost to the petitioner. Counsel filing a petition 
for writ of habeas corpus need not use a standardized form. but any petition shall contain 
essentially the same information as set forth on saiu form. 

(C) If a party desires to file a proceedings in forma pauperis under 23 U.S.C. § 
1915(a), whether in the form of habeas corpus or under -12 U.S.C. § 1983 or any related statute, 
and if the party desiring to tile such proceeding is then confined to a state or federal penal 
institution, the party shall, within 30 days of the receipt of any order, accomplish one of the 
following: 

(1) Remit the required filing fee to the Clerk of this Court, or 

i:!) Request an extension of lime withlll which to pay the required fee and 
thereafter pay same, or 

(3) Cause to be tiled a statement of the prison account of the party showing 
(a) the amount on deposit in the prison account at the period beginning 
six months immediately preceding the submission of the complaint or 
petition herein, and (b) the deposits to that prison account within the 
six-month period, including the source of said funds so deposited in said 
account and the reasons for any withdrawal therefrom, and 

(4) If the party still desires to proceed in furma pauperis, the Court may 
review the application to proceed in forma pauperis and may, in its dis­
cretion, enter an order permitting the party to proceed in forma 
pauperis, or may condition such action upon the payment of not in ex­
cess of 20% of the average amount on deposit in said prison account 
during said period of six months, including the deposit on account at the 
commencement of said six-month period. If the party objects to the pay­
ment of the portion of the filing fee as ordered by the Court. such party 
shall, within 11 days of said order, forward to the Clerk his objections 
theretu, demonstrating the lack of auility or uther facturs which wuuld 
justify a failure to pay the required filing fee. The Court, upon further 
consideration thereof, may grant permission to proceed in forma 
pauperis, or may enter an order declining permission to proceed in 
forma pauperis unless the party pays the amount specified therein 
within 30 days from the date of said order, but the disposition shall be 
without prejudice to the right ofa party to thereafter file a complaint or 
petition. 
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RULE 29 

"U N ITED STATES MAGIST1L\Tl'~S-I)CTll':S 

Magistrates appointed by the .Judges I)r this iJlstrict serve as judicial officers of 
the court and are authorized and designated to perform all duties set forth in :28 U.S.C. § 63G. 
Ma~istrates serving this Court are specially dt'si~llllt(:d I .. : 

1. Exercise civil jurisdiction to conduct un\, or all proceedings in jury or non-jury 
cases and order the entry of judgment in any case referred to them for that purpose pursuant to 
28 U.s.C. ~ 636(c) and Rule 72 through 76 of the Federal Hules of Civil Procedure, and 

2. Exercise jurisdiction to try perSOllS accused of, and sentence persons convicted 
of, criminal misdemeanors pursuant to 18 U.S.C. §§ :34U1 and 3402. 

Duties and cases may be assigned or referred to a Magistrate hy an Order entered 
in the action ur on the instructions of a District .Judge. 
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LOCAL ADMIRALTY RULE (a) 

Authority and Scope 

LAR (a)(1) Authority. The Local Admiralty Rules of the United States Dis­
trict Court for the Eastern District of Virginia are promulgated by a major­
ity of the judges as authorized by and subject to the limitations of Federal 
Rule of Civil Procedure 83. Any reference to Federal Rule or Federal Rules 
shall be to the Federal Rules of Civil Procedure . 

LAR (a)(2) Scope. The Local Admiralty Rules apply only to civil actions 
that are governed by Supplemental Rule A of the Supplemental Rules for 
Certain Admiralty and Maritime Claims. All other local rules are applicable 
in these cases, but to the extent that another local rule is inconsistent with 
the applicable Local Admiralty Rules, the Local Admiralty Rules shall gov­
ern in admiralty cases. 

LAR (a)(3) Citation. The Local Admiralty Rules may be cited by the letters 
"LAR" and the lower case letters and numbers in parentheses that appear at 
the beginning of each section. The lower case letter is intended to associate 
the Local Admiralty Rule with the Supplemental Rule that bears the same 
capital letter. 

LAR (a)(4) Officers of Court. As used in the Local Admiralty Rules, "judicial 
officer" means a United States District Judge or a United States Magistrate; 
"clerk of court" means the Clerk of the District Court and includes deputy 
clerks of court; and "marshal" means the United States Marshal and in­
cludes deputy marshals. 
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LOCAL ADMIRALTY RULE (b) 

Maritime Attachment and Garnishment 

LAR (b){l) "Not Found \Vithin the District" Defined. A defendant is con­
sidered to be "not found within the district" if, in an action in personam. 
the defendant cannot be served with the summons and complaint as pro­
vided in Federal Rule ·!Cd). 

LAR (b)(2) Affidavit That Defendant is Not Found Within the District. The 
affidavit required by Supplemental Rule (8)(2) to accompany the complaint 
shall list every effort made by and on behalf of plaintiff to find anc serve the 
defendant within the district. 

LAR (b)(3) Ownership of Property. In an action where the debts, credits, or 
effects named in the process of maritime attachment or garnishment are not 
delivered up to the process server by the defendant or the garnishee, or are 
asserted by the possessor not to be the property of the defendant, the pro­
cess shall be served sufficiently by leaving a copy of the process with the 
defendant, garnishee and possessor, at his or her residence or usual place of 
business. When the return of service shows that process was so served, and 
when the plaintiff shows to the satisfaction of the court that the property 
does belong to the defendant or thE' gnrnishee. the court may proceed to 
hear and decide the case. 

LAR (b)(4) Use of State Procedures. When the plaintiff invokes a state pro­
cedure in order to attach or garnish' property under Federal Rule ,*(e), the 
process of ati. ... 'lumt 01' ga!'nishmer.r ,-hall so state. 
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LOCAL ADMIRALTY RULE (c) 

Actions In Rem: Special Provisions 

LAR (c)(I) Undertaking in Lieu of Arrest. If, before or after commencement 
of an action by arrest, all parties accept a written undertaking to respond on 
behalf of the vessel or other property in return for foregoing the arrest, or 
stipulating to the release of the vessel or other property, the undertaking 
shall be filed, shall become the party in place of the vessel or other property, 
and shall be deemed the subject referred to when a pleading, motion, order, 
or judgment in the action refers to the vessel or property. 

LAR (c)(2) Intangible Property. The summons issued pursuant to Supple­
mental Rule C(3) shall direct the person having control of the specified 
funds or other intangible property to show cause no later than 10 days after 
service why the funds or other property should not be delivered to the mar­
shal to abide the judgment. A judicial officer for good cause shown may 
lengthen or shorten the time. Service of the summons has the effect of an 
arrest of the property and brings it within the control of the court. The per­
son who is served may deliver or pay over to the marshal the property or 
funds proceeded against to the extent sufficient to satisfy the plaintiff's 
claim. If such delivery or payment is made, the person served is excused 
from the duty to show cause. A claimant of the property may show cause 
why the property should not be delivered or should be returned by serving 
and filing a claim as provided in Supplemental Rule C(6) within the time 
allowed to show cause and by serving and filing an answer to the complaint 
within 20 days thereafter. If a claim is not filed within the time stated in the 
summons, or an answer is not filed within the time allowed under this rule, 
the person who was served shall deliver or pay to the marshal the property 
or funds proceeded against, or a part thereof sufficient to satisfy plaintiff's 
claim . 

LAR (c)(3) Publication of Notice of Action and Arrest. The notice required 
by Supplemental Rule C(4) shall be published once in a newspaper named in 
Local Rule 22, and plaintiff's attorney shall file a copy of the notice as it was 
published with the clerk. The notice shall contain: 

(a) the court, title, and number of the action; 

(b) the date of the arrest; 

(c) the identity of the property arrested; 

(d) the name, address and telephone number of the attorney for plaintiff; 

(e) a statement that the claim of a person who is entitled to possession or 
who claims an interest pursuant to Supplemental Rule C(6) must be 
filed with the clerk and served on the attorney for plaintiff within 10 
days after pUblication; 

(f) a statement that an answer to the complaint must be filed and served 
within 20 days after filing of the claim, and that otherwise, default 
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may be entered and condemnation ordered; 

(g) a statement that applications for intervention under Federal Rule :24 
by persons claiming maritime liens or other interests shall be filed 
within the 10 days allowed for claims for possession; and 

(h) the name, address and telephone number of the marshal or deputy 
marshal. 

LAR (c)(4) Default in Action In Rem. 

(a) Notice Required. A party seeking a default judgment in an action in 
rem must satisfy the judicial officer that due notice of the action and arrest 
of the property has been given (1) by publication as required by Local Rule 
22, (2) by service under Federal Rule ;)Ia) upon the master or other person 
having custody of the property, and \~)) by service under Federal Rule 5(b) 
upon every other person who has not appeared in the action and is known to 
have an interest in the property. 

(b) Persons With Recorded Interests. 

(1) If the defendant property is a vessel documented under the laws of 
the United States, plaintiff must ohtain a current certificate of ownership 
from the United States Coast Guard und give notice to the persons named 
therein. 

(2) If the defendant property is a vessel numbered as provided in the 
Federal Boat Safety Act, plaintitf must ubtain information from the issu­
ing authority and give notice to the persons named in the records of such 
authority. . 

(3) If the defendant property is of such character that there exists a 
registry of recorded property interests andlor security interests in the 
property (whether governmental or private), the party must obtain infor­
mation from each such registry and give notice to the persons named in 
the records of each such registry. 

LAR (c)(5) Entry of Default and Defau!t .Judgment. After the time for filing 
an answer has expired, the plainlil1' may move for entry of default under 
Federal Rule 55(a), unless there be an understanding between the parties or 
counsel to the contrarY. Default will hp fntered upon showing that: 

(a) notice has been given as required in LAR (c)(4); 

(b) the time for answer has expired: and 

(c) no one has filed an appearance to claim the property. 

The plaintiff may move for judgment under Federal Rule 55(b) at any ':ime 
after default has been entered. 
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THERE IS NO LOCAL ADMIRALTY RULE (d) 

Possessory, Petitory and Partition Actions 
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LOCAL ADMIRALTY RULE (e) 

Actions In Rem and Quasi In Rem: General Provisions 

LAR (e)(l) Itemized Demand for .Judgment. The demand for judgment in 
every complaint filed LImier Supplpmental Rule R or (' shall i1l1ege the dollar 
amount of the debt or damages !'or which the adion was commeLced: and 
the demand for judgment shall also allege the dollar amount of every claim 
for interest, costs, attorneys' fees, and other items of damage. The amount of 
the special bond posted under Supplemental Rule E(5) may be based upon 
these allegations. 

LAR (e)(2) Salvage Actions Complaints. In an action for a sah'age reward. 
the complaint shall allege the dollar value of the vessel, cargo, freight. and 
other property salved, and the dollar amount of the reward claimed. 

LAR (e)(3) Verification of Pleadings. Every complaint in Supplemental Rule 
B, C and D actions shall be verified on oath or solemn affirmation by a party 
or by an authorized officer of a corporate party. If no party or authorized 
corporate officer is available, verification of a complaint may be made by an 
agent, attorney-in-fact, or attorney of record, who shall state the sources of 
the knowledge, information, and belief contained in the complaint; declare 
that the document verified is true to the best of that knowledge, informa­
tion, and belief; state why verification is not made by the party or an author­
ized corporate officer; and state that the affiant is authorized so to verify. 
Such a verification will be deemed to have been made by the party to whom. 
a document might apply as if verified personally. Any interested party may 
move the court, with or without requesting a stay, for the personal oath of a 
party or of all parties, or the oath of an authorized corporate officer. If re­
quired by the court, such verification shall be procured by commission or as 
otherwise ordered. 

LAR (e)(4) Review by Judicial Officer. Unless otherwise required by a judi­
cial officer, the review of complaint.s and papers called for by Supplemental 
Rules B(1) and C(3) does not require the affiant party or attorney to be 
present. The applicant for review shall include a form of order from the 
clerk to the marshal which, upon signature by the judicial otficer. will set in 
motion the arrest, attachment or garnishment sought by the applicant. 

LAR (e)(5) Service of Warrants and Process of Attachment. Warrants for 
the arrest of a vessel, or cargo aboard a vessel, and process to attach a vessel 
or property aboard a vessel, shall be served only by the marshaL 

LAR (e)(6) Marshal's Forms. The party who requests a warrant of arrest or 
process of attachment or garnishment shall pruvide instructions to the mar· 
shal or other process server on forms supplied by the marshal and ava,lable 
from the marshal's office. 

LAR (e)(7) Property in Possession (If United States Officer. When the prop­
erty to be attached or arrested is in the custody of an employee or officer of 
the United States, the marshal will deliver a copy of the complaint and war­
rant of arrest or summons and process of attachment or garnishment to that 
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olficer or employee if present, and otherwi~e to the custodian of the prop­
erty. The marshal will instrucL the ollicer or employee or custodian to retain 
custody of the property until ordered to do otherwise by the court. 

LAR (e)(8) Security for Costs. In an action under Supplemental Rule E, a 
party may file and serve upon an adverse party a notice to post security for 
costs. Unless otherwise ordered by the court. the amount of security shall be 
S500.00. The party notified shall post security within five days after service . 
A party who fails to post security when due may not participate further in 
the proceedings, except for the purpose of seeking relief from the order. 

LAR (e)(9) Increased Security for Costs. A party may apply to the court for 
an order increasing the amount of security for costs. The marshal shall no­
tify the court if a party fails to advance sums as requested, after property 
has been arrested, attached or garnished, and the marshal may apply to the 
court for directions if a question arises concerning the obligation of a party 
to advance moneys required under this rule. 

LAR (e){lO) Marshal's Fees and Expenses. The party who first seeks arrest 
or attachment of property in an action under Supplemental Rule E or Fed­
eral Rule 4(e) shall deposit a :;um of money with the marshal to cover fees, 
expenses of arrest, and safekeeping charges for ten days. The marshal is not 
required to execute process until the deposit is made. The sum of $500.00 
shall suffice in any case, subject to reduction following execution, and the 
party shall advance additional sums from time to time as requested to cover 
the marshal's estimated fees and expenses until the property is released or 
disposed of as provided in Supplemental Rule E. 

LAR (e)(ll) Appraisal. An order for appraisal of property so that security 
may be given or altered will be entered by the clerk at the request of any 
interested party. If the parties do not agree in writing upon an appraiser, a 
judicial officer will appoint the appraiser. The appraiser shall be sworn to 
the faithful and impartial discharge of the appraiser's duties before any fed­
eral or state officer authorized by law to administer oaths. The appraiser 
shall give one day's notice of the time and place of making the appraisal to 
counsel of record. The appraiser shall promptly file the appraisal with the 
clerk and serve it upon counsel of record. The appraiser's fee normally will 
be paid by the moving party, but it is a taxable cost of the action. 

LAR (e)(12) Adversary Hearing. The adversary hearing following arrest or 
attachment and garnishment that is called for in Supplemental Rule E( 4){f) 
shall be conducted by a judicial officer. 

LAR (e){13) Intervenors' Claims. 

(a) When a vessel or other property has been arrested. attached, or gar­
nished and is in the hands of the marshal or custodian substituted there­
for, anyone having a claim against the vessel or property is required to 
present the claim by filing an intervening complaint, and not by filing an 
original complaint, unless otherwise ordered by a judicial officer. Upon the 
filing of an intervening complaint, the clerk shall forthwith deliver a con-
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formed copy to the marshal, who shall deliver the copy to the vessel ur 
custodian of the property, but th(· marshal need not re-arre:-5t ur re-attach 
the vessel or property. Intervenors shall thereafter be subject to the rights 
and obligations of parties. 

(b) No party may intervene without first obtaining leave of court if in­
tervention is sought within 15 days prior to the date for which a sale of 
the vessel or property has been set by the court. 

(c) An intervenor shall share the deposit for marshal's fees and ex­
penses in the proportion that its claim bears to the sum of all the claims. 

LAR (e)(14) Custody of Property. 

(a) Safekeeping of Property. When a vessel or other property is brought 
into the marshal's custody by arrest or attachment, the marshal shall ar­
range for adequate safekeeping, which may include the placing of keepers 
on or near the vessel, or the appointment of a facility or person as custo­
dian of the property in place of the marshal. 

(b) Cargo Handling, Repairs, and Movement of the Vessel. Following 
arrest or attachment of a vessel, no cargo handling, repairs, or movement 
may be made without an order of court. The applicant for such an order 
shall give notice to the marshal and to all parties of record. Upon proof of 
adequate insurance coverage of the applicant to indemnify the marshal for 
his liability, the court may direct the marshal to permit cargo handling, 
repairs, movement of the vessel, or other operations. 

(c) Motion for Change in Arrangements. Before or after the marshal has 
taken custody of a vessel. cargo, or other property, any party of record 
may move for an order to dispense with keepers or to remove or place the 
vessel, cargo or other property at a specified facility, to designate a substi­
tute custodian, or for similar relief. Notice of the motion shall be given to 
the marshal and to all parties of record. The judicial officer will require 
that adequate insurance on the property will be maintained by the succes­
sor to the marshal, before issuing the order to change arrangements. 

(d) Insurance. The marshal may order insurance to protect the marshal, 
his deputies, keepers. and substitute custodians, from liabilities assumed 
in arresting and holding the vessel. cargo, or other property, and in per­
forming whatever services may be undertaken to protect the vessel, cargo, 
or other property, and to maintain the court's custody. The party who 
applies for arrest or attachment of the vessel, cargo, or other property 
shall reimburse the marshal for premiums paid for the insurance. The 
party who applies for removal of the vessel, cargo. or other property to 
anuther lucatioll. fur dc::;ignatioll or a suh::;Litute c.:u::;tudian. or fur uther 
relief that will require an additional premium, shall reimburse the marshal 
therefor. The premiums charged for the liability insurance are taxable as 
administrative costs while the vessel, cargo. or other property is in custody 
of the court. 

(e) Claims by Suppliers for Payment of Charges. A person \vho fur-
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nishes supplies or services lo ;t VCSS(:1. l'ar~o, or olher properly ill cllslody 
of the court who has Dol been paid ami claims the right to payment U:i all 
expense of administration shall submit an invoice to lhe court for ap­
proval in the form of a verified claim at any time before the vessel, cargo, 
or other property is released or sold. The supplier musl serve copies of the 
claim on the marshal, substitute custodian (if one has been appointed), 
and all parties of record. The court may consider the claims individually 
or schedule a single hearing for all claims. 

LAR (e)(15) Sale of Property. 

(a) Notice. Unless otherwise ordered upon good cause shown or as pro­
vided by law, a notice of sale of property in an action in rem, including the 
terms of sale, shall be published daily for a period of six days prior to the 
day of sale as provided in Local Rule 22(8). 

(b) Sale and Report. All sales shall be made by the United States Mar­
shal or his authorized deputy marshal in the name of the Marshal. All 
sniP!' nre suhject t.o conlirmntion by the court. The marshal may decline to 
knock down a vessel or other property to the highest bidder when the 
highest bid is, in his or her opinion, grossly inadequate. On the day of the 
sale, the marshal shall file his report with the clerk giving all pertinent 
information, including the fact of the sale, the date, the price obtained 
and how paid or to be paid, and the name and address of the successful 
bidder. 

(c) Objection to Sale. An interested person may object to the sale by 
filing a written objection with the clerk within two court days following 
the sale, serving the objection on all parties of record, the successful bid­
der, and the marshal. The marshal is authorized to demand and receive 
from the objecting party a sum sufficient to pay the expense of keeping 
the property for at least seven days. The written objection must be en­
dorsed by the marshal prior to filing with the clerk, as evidence of the 
acknowledgment of receipt of the deposit of the required expense funds. 

(d) Confirmation of the Sale Without Motion. A sale shall stand con­
firmed as of course without any action by the court unless (1) written ob­
ject.ion iR filed wit.h t.h~ court wit.hin t.he t.ime all()w~d lIndC'rt.hc!'c rule!', or 
(~) the purchaser is in default for failure to pay the balance due to the 
marshal. The purchaser in a sale so confirmed as of course shall present a 
form of order reflecting the confirmation of the sale for entry by the clerk 
on the fourth court day following the sale. The marshal shall transfer title 
to the purchaser upon presentation of such order signed by the clerk. 

(e) Confirmation of the Sale Upon Motion. If an objection has been 
filed or if the successful bidder is in default, the marshal, the objector, the 
successful bidder, or a party, may move the court for relief. The motion 
will be heard summarily by a judicial officer. The person seeking the hear­
ing on such a motion shall apply to the court for an order fixing the date 
and time of the hearing and directing the manner of giving notice and 
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shall give written notice of the motion to the marshal. all part ies, the suc­
cessful bidder. and the objector. The court may confirm the sale, order a 
new sale, or grant such other relief as justice requires. Notice of any hear­
ing on such motion may be informal and, if approved by the court, by 
telephone. The parties are expected to be prepared to go forward with any 
hearing so ordered. 

(f) Disposition of Deposits. 

(1) Objection Sustained. If an objection is sustained, sums deposited 
by the successful bidder will be returned to the bidder forthwith. The 
sum deposited by the objector will be applied to pay the fees and 
expenses incurred by the marshal in keeping the property until it is 
resold, and any balance remaining shall be returned to the objector. 
The objector will be reimbursed for the expense of keeping the prop­
erty from the proceeds of a subsequent sale. 

(2) Objection Overruled. If the objection is overruled, the sum de­
posited by the objector will be applied to pay the expense of keeping 
the property from the day the objection was filed until the day the 
sale is confirmed, and any balance remaining will be returned to the 
objector forthwith. 
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LOCAL ADMIRALTY RULE (f) 

Limitation of Liability 

LAR (f)(1) Security for Costs. The amount of security for costs under Sup­
plemental Rule F(l) shall be $1,000.00, and it may be combined with the 
security for value and interest, unless otherwise ordered. 

LAR (0(2) Order of Proof at TriaL Where the vessel interests seeking statu­
tory limitation of liability have raised the statutory defense by way of an­
swer or complaint, the plaintiff in the former or the damage claimant in the 
latter, shall proceed with its proof first, as is normal at civil trials. 
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In re: 

IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

NOTICE AND OPPORTUNITY 
AMENDMENT TO LOCAL RULES . FOR COMMENT " 

NOTICE IS HEREBY GIVEN that the United states District Court 

for the Eastern District of Virginia has, pursuant to 28 U.S.C. 

§ 2071(e), amended its local rules as follows: 

1. Local Rule 29 is amended to add a provision allowing the 

forfeiture of collateral in lieu of appearance in accordance with 

Rule 4(a) of the Rules of Procedure before United states Magistrates 

(adopted october 15, 1990). 

2. Local Rule 7 (M), VII B, is amended to correct a 

typographical error. As amended, it reads as follows: 

B. Time of Application Following Disbarment. A 
person who has been disbarred after hearing or by 
consent may not apply for reinstatement until the 
expiration of at least five years from ~he 
effective date of the disbarment. 

(Adopted October 23, 1990.) 

3. Local Rule 28 (C) (4) relating to in forma pauperis 

prisoner proceedings, is amended to SUbstitute the words "aggregate 

deposits" for the words "average amount on deposit" as they appear in 

the rule (adopted October 23, 1990). 

Copies of the full text of the amendments are available at 

the Clerk's Office in Alexandria, Newport News, Norfolk and Richmond. 

comment on the amendments shall be in writing, addressed to or 

delivered to the Office of the Clerk at those localities, and must 

be rec~ived on or before February 1, 1991. 

\ "7',.." ... l~c'T~1 ,'fI"'.t' e':' ~", 
I", ...... ~ v'.,. , ~ IQI '. 

Dori;; R. lA.ey, Cltrk 

M 9rr. ;LL.rl ~--
Deputy Clerk 

FOR THE COURT 

November 6th, 1990 



IN THE UNITED STATES DISTRICT COURT FOR THE _ .. ...., 
EASTERN DISTRICT OF VIRGINIA -""'-~--- \ 

In re: 

Amendment to Local Rules 

o R D E R 

-" -··--5~,;:L3.-. .. ' 
~ ... r-­
','" 

Local Rule 29 is amended by adding a paragraph 3, which shall 

read as follows: 

"3. In accordance with Rule 4(a) of the Rules of Procedure 
for the trial of misdemeanors before united states 
Magistrates, payment of a fixed sum may be accepted in 
suitable types of misdemeanor cases in lieu of appearance 
and as authorizing the termination of the proceedings. 
Such fixed sums may be increased or decreased from time 
time by the district court or by a majority of the 
magistrates, approved by the district court, provided 
such fixed sums shall not exceed the maximum fine which 
could be imposed upon conviction." 

Pursuant to 28 U.S.C. § 2071(e), the court determines that there 

is an immediate need for the foregoing amendment; the amendment is 

adopted forthwith, without public notice and opportunity for comment; 

and the court shall promptly afford such notice and opportunity for 

comment. A True Copy, Te$te: 

And it is so ordered. 
Doris R. Casey J Clerk 

ayAa-j75,~ 
I Deputy Clerk 

Judge 

eo st 1ct Judge 

~4A.IL.W~ 
Un1ted states DIstrict Judge 

dge 

Judge 

october 15th, 1990. 
'~~0 

District Judge ~. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

_ .. '" ..... - - ----- -.. -.. ------~ 

2.3 \gqJ 
., 

IN RE: 
oj· ... •• :\"'. ~ I 

AMENDMENT TO LOCAL RULES , 
\... --

ORDER 

Local Rule 700, VII B, shall be amended to read 

as follows: 

B. Time of Application Following Disbarment. 
A person who has been disbarred after hearing 
or by consent may not apply for reinstatement 
until the expiration of at least five years 
from the effective date of the disbarment. 

Local Rule 28(C)(4) shall be amended to read 

as follows: 

RULE 28 

(C)(4) If the party still desires to proceed 
in forma pauperis, the Court may review 
the application to proceed in. forma pauperis 
and may, in its discretion, enter an order 
permitting the party to proceed in forma 
pauperis, or may condition such action upon 
the payment of not in excess of 20% of the 
aggregate deposits in said prison account 
during said period' of six months, including 
the deposit on account at the commencement 
of said six-month period. If the party 
objects to the payment of the portion of 
the filing fee as ordered by the Court, 
such party shall, within 11 days of sai~ 
order, forward to the Clerk his objections 
thereto, demonstrating the lack of ability 
or other factors which would justify a failure 
to pay the required fi ling fee. The Court, 
upon further consideration thereof, may 
grant permission to proceed jA forma pauperis, 
or may enter an order declining permission 
to proceed 14 forma pauperis unless the 
party pays the amount specified therein 
within 30 days from the date of said order, 
but the disposition shall be without prejudice 
to the right of a party to thereafter file 
a complaint or petition. 

..... ---
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Pursuant to 28 U.S.C. S 2071(e), the Court 

determines that there is an immediate need for the 

foregoing amendments; the amendments are adoptee 

forthwith, without public notice and opportunity for 

comment; and the Court shall promptly afford such 

notice and opportunity for comment. 

IT IS SO ORDERED. 

Judge 

~~~S~ 
United States District Judge 

October 23, 1990 

g;~/L.tJ~ 
United Stat~District Judge 

A True Copy, Teate: z::l' Casey. Clerk '\ 

3y ~. ;iJ;; .3 
(~put'J Clerk 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA 

Civil Case Management 

This court's civil case management system was developed in 1962 with 

the enactment of local pretrial and discovery rules. There have been 

only minor changes necessitated by amendments to the local rules, the 

increase in judges from three to nine, the addition of magistrates, and 

the increase in case filings. The 1962 Rule A, with its appendices, unless 

in conflict with the current rules, continues to govern pretrial procedure 

t in the Norfolk and Newport News divisions. The chief judge supervises 

the docket and case management. 

, The civil case, with few exceptions, is scheduled for trial within 

five or six months from the date of issue - a later trial is~heduled 

~' only with permission of the chief judge. Continuances rarely are granted. 



According to the statistics for fiscal year ending June 30. 1983. the 

median time interval was five months from the date the case was at issue 

to trial. 

The rapid movement of cases is the result of scheduling each cas~ 

for trial as soon as it is mature, compliance with pretrial rules and 

procedures, the enforcement of the deadlines set by the initial pretr'al 

conference order, consistent adherence to the Local and Federal Ru1~s 

of Civil Procedure, and our case management system. 

The low number of pending cases, 2139 for fiscal year ending 1983 

(exclusive of land condemnation), is indicative of a busy court. Civil 

cases are active while pending and case papers must be processed fast 

and accurately to meet crucial deadlines. This district filed 3338 civil 

~ 
cases in fiscal year ending June 30, 1983. The training of a newAdocket 

clerk requires one to two years, depending upon prior experience, and 

is a continuous learning process. There are few personnel problems and 

relatively no turnover in personnel, attributable in part to the significant 



~ 
responsibility conferred upon these deputies. A Docket clerks work on their 

• own initiative - are conscientious, responsible and proud of their meaningful 

contribution to the court and the bar. 

• Civil case management is accomplished through the combined efforts 

~~~~ 
of the judges'Acounsel, highly trained~docket clerks, and the calendar 

I clerk. The civil case management system plays a very important role in 

the success of the pretrial procedures. The civil docket section of the 

clerk's office monitors all civil cases to ensure that at the earliest 

, 
possible time they are scheduled for initial pre-trial conference, or 

, ~ 
other appropriate action Js take~ by a judge, magistrate~docket clerk 

I 

or calendar clerk. 

I There are two pretrial conferences conducted in most civil cases. 

At the initia1 pretrial conference dates are scheduled for discovery by 

each party, the taking of de bene esse depositions, an attorney1s conference, 

a final pretrial conference, and trial. Pending or contemplated motions 

are schedu1ed for briefing and, if necessary, for hearing. Judges· law 
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clerks conduct the initial pretrial conferences for Norfolk and Newport 

News cases under the supervision of the calendar clerk; however, a judge 

is always available should any problem arise needing resolution by the 

court. The fi na 1 pretri a 1 conference ; ~ conducted by a judge or magi stra te.~ . 

A few cases do not proceed in the usual route to initial pretrial 

conference. The initial pretrial conference, in a case determined at 

a preliminary hearing to need an expedited trial date, is conducted at 

the conclusion of the hearing. Motion procedure is applied to appeals 

from the magistrate and bankruptcy judge, and reviews from administrative 

agencies. Land condemnation cases, after maturity, are referred to a 

land convnission. 

All st~te prisoner cases are received at our Richmond office and 

assigned by rotation to the judges of the entire district. Pending prisoner 

cases assigned to the Norfolk judges are monitored. Few prisoner cases 

are tried at Norfolk. 

A master calendar system is utilized in the Norfolk, Newport News 

and Alexandria Divisional Offices, and an individual calendar system has 



been aaopted in the Richmond Division. 

judge is the key figure in the Alexandria procedure, with the calendar 

clerk in the clerk's office assisting with scheduled motions days. The 

calendar clerk position is unique to the Norfolk and Newport News Divisions. 

f . a.J:i:A"., 
~~. 

This employee is a deputy clerk, but is located in the office of the 'Rlif 

judge in Norfolk and works closely with him in managing the master calendar 

for the judges and magistrate both at Norfolk and Newport News. Initial 

pretrial conferences are conducted under the direction of the calendar 
c 

~~~ 
clerk within the guidelines of th~eltiep JUdge. In addition to scheduling 

routine key dates, the calendar clerk schedules all motions and other 
f 

necessary hearings, coordinates all changes to the master calendar, assigns 

t 

.... 1/ .. -'~~~ 
judges, courtrooms and court reporters on a daily basis. ~ ~, ,~~ I~~ 
~,.~ ~ -~ ~ 'i~~~·-7-~ 

The suspense system utilizes a tickler procedure through which the 

docket clerk monitors civil cases. Those case not on the trial calendar 

are suspended for further action on a given date. Cases set for trial 

also are suspended when (1) a motion is to be referred to a judge after 
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briefing, and (2) when the court's attention is needed after a party has 

complied with a requirement or a deadline has passed. 

In cases where neither an answer nor defensive motion has been filed. 

~ 
a status notice is sent by the~docket clerk to plaintiff's attorney after 

thirty days have passed from the date of service of the summons. The 

unserved case or defendant is abated after 120 days from the filing of 

the complaint. If necessary, counsel in settled cases are reminded by 

~ 
th~ docket clerk, after thirty days, to submit a dismissal order or gile 

a status report. An attorney failing to file a brief is notified to s~bmit 

same. Motions are referred to a judge for decision when ready. 

Motions must be in writing unless made during the trial. The court 

may waive this requirement if time does not permit the filing of a written 

motion. Briefs are required with few exceptions. The responsibility 

for bringing motions to the attention of the court as soon as they are 

ready for hearing or detennination is placed upon the moving party by 

*' Local Rule 11. Motions determined without oral argument, and all motions 



requiring decision before a case can be scheduled for initial pretrial 

conference. are routinely monitored by the civil docket deputies for referral 

to a judge when they are ready. Unless a motion for summary judgment 

, is filed within a reasonable time before the trial date. it is not considered. 

~iSCOvery-re1ated motions must be accompanied by a statement of counsel 

• that a good faith effort has been made between counsel to resolve the 

discovery matters at issue (Local Rule 11. l(J). Absent this statement 

( and a specific request for argument or ruling. these motions are not set 

for hearing or referred to a judge. It is the responsibility of the party 

• initiating discovery to obtain a hearing. 

& 
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Civi1 Case Control 

Civil case control starts at the time of filing and the case is m01itored 

as long as there is action required by a ma9istrate~clerk or a jud~e 

after an event has occurred or a period of time has elapsed. For example: 

1. A case is continued generally 

2. A motion requires briefing before it is heard or submitted 

3. Settlements 

4. Post-trial briefing. 

~ 
Pending docket sheets and case files are divided into ~ groups-

by the terminal digit of the number assigned to the case: ~~ 2; 3 anc 
~ tm£.- ~ ~ C.;:' •• - --J. ~ . 

4; 5 and 6; 7 and 8; and 9~and ~ The ~ docket trays are divided into 

~q.- ~. 
~ sections: (1) pending cases and (2~Rppeals pending in. the United. ,.,../ 

~ .~~ ~ aAL- ""- A.. ~ 
States courts of appealA Docket trays and files are located at the desk 

~ 
with the~docket clerk to whom they are assigned. 

~. 

There is no intake file section in this office. The civil division 

daily receives work from magistr;tefl~es. counsel at the public counter 

cWft 
and through the mail. Incoming work goes to the~docket clerk handling 
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that number or, if absent, to the clerk who is temporarily assigned. 

Each clerk under the supervision of the civil supervisor, hand1es 

every phase of a case including executions, with the exc~ption of scheduling 

• o"..itL 
dates and preparation of the record on appeal; however, theftdocket clerk 

is versed in the procedure for the preparation of the appeal record. 

, 
The civil division is also responsible for referring matters to the calendar 

clerk when they are ready for scheduling and to the judge when they are 

ready for decision. 

When a case is filed, the fee is collected, a receipt is written, 

( 

process is issued, the docket sheet is prepared, the case is indexed, 

and the fi1e ;s placed in a rack on the public counter, permitting attorneys 

f 
and the press to review the newest cases in the presence of the docket 

clerks without interrupting them. 

Docket sheets and 311 x 5" index cards are prenumbered and kept under 

the public counter. When a number ;s assigned to a new case, the prenumbered 

3" X 5" card is marked with the date of filing and is filed in numerical 

sequence in a card file on the assigned docket clerk's desk (except prisoner 
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cases). This card is removed when the case is ready to be scheduled for 

initial pretrial conference and is used in the outguide as a checkout 

record to the calendar clerk. These cards are discarded when the pretrial 

is established and the file is returned. These cards are reviewed each 

week to ensure that no case has been overlooked for initial pretrial conference 

scheduling or for suspending. 

When the process return is docketed, the case is suspended for thirty 

(30) days (sixty for U.S. defendants). Each Monday morning all cases, 

except for the latest two weeks, are removed from the counter and placed 

with the assigned docket clerk's papers. These files are reviewed and 

suspended, if appropriate; some are already suspended, some have already 

been scheduled for initial pretrial conference. 

A new case follows one of four courses: (1) an answer is filed and it 

is scheduled for initial pretrial conference; (2) the summons or other 

process is not served; (3) no responsive pleadings are filed in response 

to the process; or (4) defensive motions are filed which require decision 

prior to the scheduling of the initial pretrial conference. 
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In the first instance, when the last answer is docketed, the 3" x 

• 5" card is pulled and the date and "Referred for initial pretrial conference" 

are rubber-stamped on the front of the case folder and the card. The 

• file is then placed in the calendar clerk's out-basket. The card is placed 

in an outguide and filed in the main file drawer in place of the case 

t file. The calendar clerk selects a date for the initial pretrial conference 

and returns the file to the docket clerk who prepares written notice to 

( counsel. An initial pretrial is usually held within two weeks. 

In the second instance, in a case where no responsive pleadings 

are filed, the clerk will send a form letter to plaintiff's attorney thirty 

(30) days following service requesting that a status report be furnished 

t, to the clerk within fifteen days. An answer with an endorsed order for 

·late filing, or an order extending the time for defensive pleadings to 

be filed. is the usual response to the first notice. If no response is 

received. the clerk gives notice that if the status report is not received 

~ 
within ten (10) days, the file will be referred to tits "liier judge on 

the eleventh day. If no response or an inappropriate response is received, 



a letter is prepared by the clerk indicating the case may be dismissed 

if appropriate action is not taken promptly. 

Cases in which the summons has not been served are abated by the 

clerk after 120 days from filing of the complaint. A status notice is 

first sent to plaintiff's attorney after 45 days. Periodic notices are 

sent until 120 days has elapsed, then a final notice is sent advising 

the parties that unless good cause can be shown within fifteen (15) days, 

the action will be abated. At the expiration of the fifteen (15) days, 

if there is no response, the abatement order is prepared and entered by 

~~ 
the "clerk. 

, ..., , / --

Finally, in the event defensive motions are filed in lieu of an answer, 

the case is suspended until all briefs are received. A notice to file 

~ 
a brief is sent by the~docket clerk for those motions in which counsel 

~ 
fail to submit briefs. In the absence of a request for hearing, the~docket 

clerk refers the motion to a judge, on a rotation basis, for decision. 

If a hearing is requested, the file is referred to the calendar clerk 
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for scheduling. If the decision on the motion is not dispositive, the 

~ 
~docket clerk continues to monitor the case until all answers are filed 

and the initial pretrial conference is scheduled, 

The same procedure applies to the following motions which also are 

decided before the initial pretrial conference ;s scheduled: (1) for change 

I 
of venue or transfer to another division of this court; (2) to stay and/or 

for arbitration; (3) for remand to the state court; and (4) to jOin necessary 

party(s). 

Very few cases are set for trial in which no initial pretrial conference 

exceptions seek preliminary 
I is held. Th€se I injunctive relief and are scheduled by the court for 

an early trial with little or no discovery. Review cases, such as social 

security appeal, are referred when mature to the calendar clerk for a 

briefing schedule. If oral argument is not required, these cases are 

referred after receipt of briefs to one of the judges for decision. They 

are monitored until removed from the pending docket. 



Susoense System 

The suspense system is employed to remind the clerk. magistrat~or 

judge to take appropriate action in civil cases. This tickler system 

consists of four categories: (1) Current Month (31 guides. one for each 

day); (2) Next Month (3l guides. one for each day); (3) Month After Next 

(31 guides, one for each day); and (4) Subsequent Months (12 guides. one 

for each month). Current Month and Next Month files are contained in 

seven file drawers, Month After Next in one drawer, and Subsequent Months 

in one drawer. At the end of each month, labels on the first drawer of 

Current Month and Next Month are switched. The remaining drawers for 

these months are labeled by days. Only Month After Next files must be 

physically shifted. 

The case file itself is used as the suspense record. It is placed 

in the appropriate suspense drawer with a 5" x 8" ruled card stapled on 

it: 

, . . ~ 
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~---------------------- 8" 

, 
1(1) CIA 83-104S-N (2) January 13, 1984 I 

/ 

(3) December 13, 1983 - Settled 

( 1 ) Case number 

L,() 

I ( 2) The date suspense 

( 3) The date and reason for placing in suspense is recorded (also 

'V 
recorded on the front of the case file if related to schedul ing).: 

I 
The file is replaced in the main drawer with an outguide containing 

a 3" x 5" card denoting the file number and suspense date: 

I 
( 5" ) 

, 1 
January 13, 1984 

----------------------------------------~ 
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If there are external envelopes to the case file, they usually are 

transferred with the case file to suspense. If they require a lot of 

space, they are left in the main drawer behind the suspense outguide. 

An outguide then is placed in the suspense drawer behind the case file, 

with a notation on the 3" x 5" card that additional envelopes are locat:!d 

in the main drawer. 

When a file requires external envelopes, the following label is placed 

on the front of the main file as an index and on each external envelope 

as a label of contents: 

EXTERNAL ENVELOPES 
D Pleadings No. 

D Memos. No. 

D Depositions No. 

D Exhibits No 

D Transcripts No. 

D No. 
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If a file in suspense is checked out, an additional outguide is placed 

I in the main drawer in front of the suspense outguide to show the file's 

current location. If the civil docket section refers the file, the docket 

clerk prepares this guide; otherwise, the person checking out the file 

completes the 3" ,: 5" card, places it in an outguide at the public counter, 

( and asks the docket clerk to pull the file. 

Daily the assigned docket clerk pulls suspended cases and takes whatever 

action is appropriate. Many cases are removed from the suspense system 

before the assigned date as the result of change in status having occurred. 

I For example, a final order is received on a settled case; briefs are received 

early and the case ;s referred to judge or the calendar clerk; extension 

order is received on a new case and the file is suspended for a later 

date, or answer is filed early and the case is referred for scheduling 

of initial pretrial conference. The civil supervisor works very closely 

~ 
with theAdocket clerks and is called on frequently to determine appropriate 

action to be taken. 44 ~ ~ ~ ~"-~ 
f-~~ . .)4~~. 
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:nitiallya card suspense system was used. It took much time to 

maintain and rarely was current. Use of the case file requires a mini~um 

of record keeping and any needed details are in hand. A chronological 

log reflecting initial pretrial status was also maintained initially and 

abandoned. It was an unneeded record. Thi s date now is recorded on the 

~a.~~~~~ 
outside of each case folde~, along with other scheduling data and referrals 

to judges, magistrates and the calendar clerk. 
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APPENDIX A 

Action Prompted by the Docketing 
or Recei t of Notice for the Followin Events 

A sample listing 

Comolaint - Filing date ;s added to the prenumbered 3" x SOl card 

and the file placed in the rack on the counter. 

'. 
New Prisoner Case (with nondispositive Order) - Suspended for due 

date of answer, amendment, counteraffidav;ts, etc. 

. 
.i. 

Process Return - Suspended for answer or responsive pleading or status 

report. 

Answer (a 11 Oefendants) - Pre-numbered 3" x sit card pull ed and fi 1 e 

referred to the calendar clerk for scheduling of initial pretrial conferenc~. 

Motions - Suspended for responding briefs. Notice for briefs mailed. 

Exception: Those motions for which the attorney is responsible for obtaining 

a hearing. 

Initial Pretrial Conference Order - Record trial, final pretrial 

conference, and any hearing dates on calendar and front of the case file; 

suspend any motions to be heard or referred for decision. 



Suspense Deadlines 

PENDING ACTION SUSPENSE DATE 

Answer has not been filed 

Summons served - awaiting answer .......... Private case - 30 days 
from service date; 

Extension order for filing responsive 

USA or USA agency defencant 
- 60 days from service 
date 

pleadings ...........•.......•............. Due date for response 

Summons not served (possible abatment) .... 45 days from date case 
filed 

Lodged answer 
(~~~) 

............................ Set-up for suspense withJut a 
:IISr:lc:sion date and refer 
for settlng of initial 
pretrial conference 

Third party complaint ......•..........•... 30 days 
from filing; USA or USA 
agency defendant - upon 
receipt of service return, 
adjust to 60 days from 
service date 

USA collection cases .........•............ 40 days from service of 
summons 

Letter or order from a judge requiring 
some action by party .....•....•..•........ Deadline set by judge; 

if none, 14 days 
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Third Party Complaint - Suspend for answer. 

• Answer to Third Party Complaint - Type discovery cut-off order and 

deliver to calendar clerk (who will update her records); remove from suspense. 

Notice of Settlement - Mark off calendar; notify jury clerk/calendar 

clerk, if applicable; suspend for final order. 

f Trial/Motion Minutes - Suspend for post-trial briefs. Suspend if 

not rescheduled when removed from trial calendar. Suspend if judgment 

( entry withheld. Suspend if court wants file returned after or on deadline 

for compl.iance with some directive, etc. 

I 

• 

I 



Defaults 

USA collection case 

Notice to defaulted defendant of 
entry of default ..................... lS days 

Scheduled hearing with judge .............. Date set, if briefed, 
date last brief due 

Motions 

To be referred to a judge for decision .... Date directed; othe~/ise, 
2 days after last brief 
due 

Scheduled motion· judge assigned ......... Due date of last brief 

Scheduled motion - no judge assigned ...... Friday before hearing; 
if briefs lengthy, date 
last brief due 

Defensive motions - no answer 

Supporting brief not received •.... ···30 days from date briefing 
notice mailed 

Supporting brief received ............ 15 days 

Prisoner Cases 

All prisoner cases ........................ Due date of any requirement 

Awaiting receipt of state court 
records in habeas corpus case .........•... 3 weeks from Atty. Gen. 'i 

response 

Exhaustion of administrative 

20 

grievance claims .•...... : ........ ·········100 days from order reqLiring 
same 



If 

I 

I 

, 

I 

Election to withdraw non-exhausted state 
habeas corpus claims ...................... 40 days from order 

Post-Trial 

Bifurcated trial .......................... Liability tria1 date 

Court trial under advisement .............. Last briefing date; 

Entry of judgment 

when dates computed from 
date transcript filed 
suspen d 30 days and adjust 
when transcript filed 

Judgment withhe1d on jury verdict .. Be guided by reason 

Attorney directed to prepare ......•. Date due; if not set, 14 
days from date of direction 

Special master appointment 

21 

Interlocutory order ..•.•.........•.. Dead1ine for settling damages 

Report of special master ............ Deadline set by court; 

Reviews/Aopeals to USDe 

Bankruptcy appeals 

; f nore, 3 to 6 months depend; ng 
on nature of appointment 
and complexity of case 

Scheduled .•...•.................... Date last brief due 

Unscheduled ......................... Date clerk to refer for 
for decision 



Soci a 1 Security 

Settlements 

Scheduled ........................... Date last brief due 

Unscheduled ......................... Date clerk to refer for 
decision 

Remands to Health and Human 
Services ............................ 6 months 

Dismissal order ........................... 30 days, except 60 days 
for foreign deft. and US 
deft 

Cases removed from calendar 
lito be settled ll 

.......................... 30 days for confirmation 
of settlement 

Trials continued generally ..........•.......•.. Be governed by reason for 
continuance 

22 
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SCHEDULING 

A master calendar system is utili:ed in t~e 

\or~olk and ~ewport.~ews Divisions o~ this court. The 

calendar clerk, located in the office of the c~ief judge 

at ~orfolk, administers the calendar for the judges and 

magistrate located at Xorfolk. 

The calendar is maintained in a bound 8~" x 1.31;" 

diary, one for Norfolk and one for Newport News. The 

calendar is planned for the succeeding year usually during 

August-September relying upon the presence of three active 

judges, ~ senior judge who is available when needed, and 
~ X· ~ 
~ magistrate~ 1he Qth~ senior judge often sits with 

Courts of Appeals across the country and is frequently 

assigned to complex or difficult litigation in other areas. 

He sits in Norfolk and Newport News when he is available. 

Based upon the caseload at Newport News, 

approximately 20-22 weeks per year are allocated for 

arraignments, motions, final pretrial conferencei and trials. 

Arraignments are scheduled once a week at Norfolk. The 

grand jury is scheduled once a month in Norfolk, except in 

February and August when it meets in Sewport News. 

Naturalization ceremonies are scheduled once a month at 

~orfolk, except in April and October ~hen they are conducted 

at Newport News and in December when a ceremony generally 

is conducted at Williamsburg. Holidays are blocked off, as .. 

.. . ' 



., 

I: ell as c a : e s : n T the F 0 u 7" ~ 11 C i r c'..! i: ,J u d i c i 3. 1 Co:"'.:: e -;:- e :1 : ~ 

~ne, and t~o days a 2.1 c ted to 1 a'.v· 

all ju~;es late in August. Ju~gesl vacation plans also 

are ccniicered as they are made known. 

A glance at the calendar for the coming year 

readily reveals the availability of the court. 

Civil and criminal trials are scheduled"to begin 

Monday through Thursday at 10:00 a.m. Civil and criminal 

motions, guilty pleas and dispositions in criminal cases, 

probation violation hearings, appeals from the magistrate 

and bankruptcy judge, review cases and other hearings 

generally are set between 9:00 a.m. and 10:00 a.m., Monlay 

h . 'j' • t! rougtl. .. n u:-s aay . Friday is set aside primarily for filal 

pretrial conferences, but as time permits, motions and 

other matt~rs also may be scheduled. Once a trial has 

begun, the presiding judge usually resumes trial the 

following day as early as his schedule permits, including 

Friday. 

Trials 

Trials and final pretrial conferences are 

scheduled at the time of the initial pretrial conference 

in civil cases. 

When a case is at issue, the docket clerk refers 

the file to the calendar clerk who provides an appropriate 

date for the scheduling of an initial pretrial conference. 

" : 



c 

• 

• 

I 

-
- .J -

The file is c3.1e:1car c:e:-~ 

to alert her to potential ~roble~s ~h~ch ~i~ht arise ., -
duri~g =he pretrial, to deternine ho~ much ti~e to allot, 

to coordinate the date with those cases already set :or 

the attorneys involved or their firms, and to avoid 

creating conflicts with trials or other hearings scheduled 

in this court for these attorneys. Insofar as possible, 

consideration is given to the personal preferences of 

counsel. 

The file is promptly returned with a date to 

the docket clerk who directs a fOTm letter to all counsel. 

Because a judge is not directly involved in the conduct 

of initial pretrial conferences, more flexibility can be 

had in their scheduling. If counsel cannot appear on the 

~s3igned date, they are invited to arrange with other 

counsel a more convenient date within a two-week period and 

call the calendar clerk to arrange the change. 

At the initial pretrial conference, consideration 

is given to the complexity of the case, location of witnesses, 

projected length of trial, and the personal schedules of 

counsel. A suitable date for tTial is selected within four 

to six months. In unusually complex cases, permission of 

a judge is sought fOT the scheduling of a date mOTe than 

six months away. The outside. range faT these cases is eight 

to nine months, but this timetable is rarely permitted. 

, ) : _ ... 
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A final ?ret~i31 co~:ere~:e 15 fixed on 3 

F~iiay approximately three ~eeks prior to trial, a~d the 

at:or~eys' conference is scheduled at the office o~ 

plaintiff's counsel two weeks before the final pretrial. 

A cut· off date for the taking of de bene esse 

depositions is set one week ahead of the attorney~' 

conference. Discovery cutoff for defendants is established 

t~o ~eeks prior to the de bene esse deadline, and plaintiff's 

discovery is cut off one month prior to defendant's. 

Prompt briefing schedules and hearings, if required, 

are scheduled for all pending or contemplated motions. Dates 

are established for late responses to discovery. By 

agreement of counsel, a party may be given up to 30 days 

from the initial pretrial to respond to pending discovery. 

A date also is established within 30 days faT the filing 

of third·party complaints, cross·claims and counterClaims, 

or for the filing of an amended complaint, if there is 

~greement of counsel. 

In short, dates are established at the initial 

pretrial for all action counsel anticipate during the course 

of the litigation. 

This procedure is designed to ensure the minimum 

involvement of a judge in the routine scheduling process and 

the automatic and efficient movement of cases toward trial. 
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~ 
supervision of the calendar clerk by the ~ 1 a\." clerks 

~ 
of t~e ~ judges. Each judge's clerks assume the 

responsibility for pretrials for an 8-10 week period 

on a rotating basis. The calendar clerk trains each law 

clerk, monitors the conferences until the law clerk reacts 

competently to counsel's problems, and is always available 

for consultation. If problems arise which ~annot be 
. . 

resolved by the calendar clerk, a judge's assistance is 

readily obtained. 

The calendar clerk provides to the law clerk 

a list of suitable trial dates and corresponding final 

pretrial conference dates within a four to six-month period 

from the initial pretrial. Using the initial pretrial 

worksheet and conferring ~ith counsel, the law clerk selects 

mutually agreeable trial and final pretrial conference dates 

and follows the prescribed schedule established by the judges 

for fixing an attorneys' conference, de bene esse deposition 

deadline, and discovery cutoffs for all parties. If hearings 

on motions are required, the law clerk consults the calendar 

clerk for suitable dates. 

Following the conference, the law clerk photocopies 

two copies of the initial pretrial worksheet, attaches them 

to the outside of the folder, and returns the file to the 

calendar clerk. The calendar clerk reviews the worksheet, 

records the appropriate trial, final pretrial and hearing 

dates on the calendar, forwards an information copy of the 

'- . 
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\~orksheet to the civil docket section, and retains a ccpy 

~cr her re~erence. This c~py is filed in n~merical order 

on a clipboard and is readily available should a judge or 

counsel inquire about the case. 

A formal order on initial pretrial conferen:e 

is prepared by the calendar clerk, typed by a deputy clerk 

assigned to assist her, reviewed by the calendar clerk for 

accuracy~ presented to the chief judge, or another in his 

absence, for signing, and photocopied and mailed by the 

calendar clerk's assistant. 

Initial pretrials at Newport News routinely are 

conducted by the calendar clerk for several reasons. The 

judge's law clerk who travels to Newport News normally 

is busy with the judge. In addition, these pretrials are 

scheduled only about once every three weeks necessitating 

the scheduling of numerous cases on that date. Since trial 

dates are not as plentiful at Newport News, seve~al trials 

must be set for one judge on the available dates and the 

calendar clerk is better equipped to know which cases likely 

~ill result in trial. 

At Norfolk, the calendar clerk conducts the 

initial pretrial conference when directed by a judge and 

in protracted cases or those involving numerous or difficult 

counselor cases involving many unresolved motions. 

28 
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Criminal tri.als are ::;et u<.:\::lllv no more th:tn 

70 days from arraignment, with some exceptions, and 

c~nse~uently are added to the calendar after the earlier 

scheduled civil trials. The calen~ar clerk is usually 

well-acquainted with the civil trials already sched~led 

and is able to select appropriate dates for criminal c~ses 

i{i thou ': disrupting previously scheduled civil trials. 

The calendar clerk prepares a list of available 

trial dates and ~rovid~s it to the judge or magistrate ~. 

conducting arraignments and scheduling trials. 

Motions 

If problems arise between the initial pretrial 

and final pretrial conferences 1 counsel are strongly 

encouraged by the calendar clerk to attempt to resolve 

their differences without the need for a hearing. Often 

discussion by counsel with the calendar clerk is sufficient 

to prompt either the presentation of an agreed order or 

some other appropriate resolution of the problem. 

Only after the filing of a motion and brief l 

a bona fide effort by counsel to resolve their differences 1 

and the filing of an opposing memorandum 1 is a hearing 

scheduled. Urgent matters sometimes are scheduled for 

hearing .w·ithout a formal motion, but never \d thout an 

attempt by counsel to agree upon their differences. 



- 70 have a notici, COURse 1 are reques ted fa use "-

fic:i:ious date for their notices--any Ftlday a~ 18.00 a.m. 
(J'o""'-~ 

p 
A hea~ing is not conducted a! that rime 3ud, in fact, i& 

~u.......~ 
n-et 'i'.iltl dill ted' at all unless counsel t~after~make a 

specific request. 

Either the moving party or the party seeking 

oral argument is charged with the responsibility for 

securing the available dates of other counsel and arranging 

a convenient hearing with the calendar clerk. Only when a 

,date is confi rme d as avai I ab Ie to all parties will the 

calendar clerk fix a hearing. 

If a motion can be submitted on briefs) counsel 

are discouraged by the calendar clerk from appearing simply 

to reiterate every point in their briefs. If no hearing is 
\r1u....~~~. 

necess~ry, the matter can be referredApromptly to a judge 

for determination. 

All motions preliminary to answers to the 

complaint automatically are referred to a judge for decision 

after the response is received, or the time has passed fer 

a response, unless oral argument is requested. To the 

contrary, motions filed after the initial pretrial, absent 

direction from the pretrial order, will not.be decided 

unless counsel request they be referred to a judge or ~equest 

a he aring. 
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Post-trial motions are ~o: schecule~ :0r 

he.1ri:"lg, even at cOl..::"lsel's request, \,::::ou: ?e:-:::issio:l. c: 

the trial judge. 

Criminal motions are scheduled for hearing 

only at the request of counsel. ~nen a ~otion is filed, 

the criminal docket clerk forwards a notice to the calendar 

clerk advising of the moticns which have been filed and 

any responses thereto. The calendar clerk is made at{are 

of the activity irt the tase, but it is expected that counsel 

will request a hearing if they cannot reach agreement or 

if negotiations do not lead to a guilty plea. 

Occasionally, in a case with multiple defendants 

and a number of attorneys, it is often efficient to schedule 

a motion hearing at the time of arraignment. The calendar 

clerk normally is present in the courtroom to schedule this 

date. 

Post-conviction motions rarely are scheduled for 

hearing. 

Notification "to Clerk 

Hearings and trials are scheduled in several 

ways. Hearings may be necessary prior to the initial 

pretrial conference and these, along ~ith those following 

the pretrial, usually are scheduled by telephone conferences 

between counsel and the calendar clerk. 

Jl 
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initial pretrial conference. 

A judge may direct the calendar clerk in open 

court or during proceedings in chambers to set further 

hearings or to reschedule a case for trial. 

Hearing and trial dates sometimes are established 

by written order or through correspondence with counsel. 

If a hearing or trial is scheduled or rescheculed 

by the calendar clerk without an order or written communication 

to c:unsel, she employs the ~se of form notices to the clerk, 

one for civil cases, the other for criminal ones. These 

notices include the docket number, style of the case, :he date 

and time for hearing, the matters to be considered, and 

with Khom the hearing is arranged. 

This is delivered to the clerk's office for 

appropriate notations on the official calendar and for 

filing in the case f~ld~r.~ 
~~ 

The~clerk otherwise picks up calendaring information 

from orders, written communications to counsel, minutes of 

proceedings in open court, or minutes dictated by a judge 

relating to proceedings in chambers. 
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Assignment of the Calendar 

It is the responsibility o~ the calendar cler~, 

at the direction of the chief jud~~, or anothe~ in his 

absence, to assure the orderly scheduling of the calendar 

so that all hearings and trials may be reached without 

delay or the need for a continuance. 

Cases are not assigned to judges; judge? are 

assigned to trials and hearings as they are available. 

One or more judges may deal with pretrial motions 

in a case, the ma~istra~e~~ablY will preside over 

discovery disputes, the final pretrial conference may be 

conducted by another judge, and another may hear the 

trial. 

The judges generally make good notes when a hearing 

is conducted so tha t anyone can pi ck up the fi Ie and kno',.,r . - ~ 
a..u.. ~ '-.,' ~ ~ 'tAL. ~f-4 ~~1 

wha t has transpi red." We find the sys tern to be very efficient. I 

Judge shopping is impossible. Continuances rarely are 

required, and the court is able to handle hearings on 

requests for temporary restraining orders, preliminary 

injunctions and criminal cases without disrupting regularly 

scheduled civil trials. 

If a judge becomes ill or is required to be <lh'3Y 

from the office, there is always someone to handle the 

docket. Conceivably an attorney may have to make a more 

detailed presentation of his argument in certain instances, 

but the advantages of the system far outweigh the disadvantages. 
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It is prepared on a separa:e page ~or each day, includi~g 

those at ~ewport News, and contains space for the assign-

ment of a judge, a courtroom and court reporter. It is 

then given to the calendar clerk for review and assignment. 

Every effort is made by the calendar clerk to 

insure as closely as possible an even distribution of 

~ork among the judges~ Senior judges are not ~xpected to 

carry the workload of an active judge and trials or hearings 

are assigned to them only ~s necessary. 

If a judge is assigned a lengthy trial one 

~eek, another judge is given a similar trial the following 

week. Trials, motions, and other matters requiring written 

opinions are divided as equally as possible. Consideration 

is also' given to other responsibilities including the 

administrative duties of the chief judge or, as an ex~~ple, 

the time-consuming task of another judge in coordinating 

renovation of the courthouse. Effort is made to minimize a 

judge's court time immediately before he is scheduled to be 

away and just following his return. 

The judges inform the calendar clerk of personal 
l. 

appointments and other commitments, and also' provide informa-

tion relating to stock ownership, etc., so that confli:ts may 

be avoided. 
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to suggest or make changes in :~eir s~hedule5. 

Ir. assigning trials, the calendar clerk 

considers the type of cases to be tried, the attorneys 

and parties involved, the esti~ated length of trial, and 

other matters scheduled. 

The judge conducting the final pretrial 'conferen=e 
..--J.~~c~ 

informs the calendar clerk.at the time of the conference of 

his estimation of ·the length of trial and settlement prospect:. 

Coupled with the experience of the calendar clerk and often 

her later discussions with counsel, the calendar cl~rk is 

equipped \d th the necess ary tools for planning the week's 

schedule. Motions, pleas, dispositions, final pretrials, 

etc., are assigned to the most available judge or to the 

judge who has earlier dealt with the case, if appropriate. 

In addition to the designation of a judge, the 

calendar clerk determines courtroom assignments and court 

reporter requirements. 

Presently there are ~ courtrooms, one for each 
~~-, .. ~~~ 

active judge, andAa gFe~~ich is used by the 

magistrat~:wfteft a grand j..J.H'y is flot convened:. While the 

three active judges usually use their o~n courtrooms, there 

are times when departure from the routine is-required. For 

example, a trial involving numerous parties or counselor 

one which generates significant public interest is scheduled 

'; . 
. ; .. 1 

for the large courtroom regardless of the trial judge assigned. 
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.:P'P,1'<> 
Senior judges al'td tire liIagiscrate;\are provided 

courtroom space wherever it is available. Presently, 

nonjury ~at~ers sometimes must be heard by the judge i~ 

the gland jury room OF in chambers due to a lack of 

sufficient courtroom space. 

The use of a contract court reporter 1S kept 

at a minimum insofar as possible by the scheduling of 

matters for the magistrate or senior judge in clusters. 

A contract reporter is not called unless a regular reporter 

is unavailable. Some hearings qo not require a repo~ter 

and this determination is made by the calendar clerk 

36 

through consultation '\.;ith counselor the judge or magistrate ~ 

involved. 

When assignment has been completed, the 

calendar clerk's .assistant photocopies the calendar and 

distributes sufficient copies to every judge's office, 

the court reporters, the Clerk, the Magistrate, the United 

States Attorney, Marshal and Probation Office. This 

procedure ensures the presence of all necessary parties 

in the proper place at the proper hour. 

It is our practice not to divulge to counsel 

until the day of trial or hearing which judge has been 
. 

assigned to a case. For this reason, the United States 

Attorney, Marshal and Probation Office are given copies 

of the calendar without case assignments indicated. The 
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, Clerk is provided one copy with assign~ents and one copy 

~ithout, to be disseminated in that o~fice as the chief 

deputy sees fit . 

• ~ perssft is deslgnated in every office to 

se<;.ure aild verify the calendar On a daily ba!ls ;;ith the 

calendar clerk £UI addltlons, seitlemen~t~s~,-a~s~s~l'g~n~l~lIe~lI~t~s-,-

or changes in aSiignments • 

• 

c 

t 

, 
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IN THE UNITED STATFS DISTRIcr COURI' FOR THE 
EAS'l'rnN DISTRIcr OF VIRGINIA 

ALEXANDRIA DIVISION 

SqiEDur..rnG ORDER * 
A pretrial conference will be held in this action on Thursday, March 21, 

1991, at 

All discovery must be concluded by Friday, March 1S, 1991. 

Unless a later time has previously been allowed, any defendant who has not 
filed an answer must do so within ten (10) days from the date of this order. 

All motions shall be noticed for hearirx] on the nearest possible Friday and 
prior to the pretrial conference. (See Local Rule 11.) Ten (10) workirx] days 
notice is required for motions to dismiss, for summary judgment, and for 
judgment on the pleadirx]s. 

Counsel should brirx] to the pretrial conference a list of the witnesses 
proposed to be called, a list of exhibits, and the exhibits themselves, pre­
marked and ready for filirx]. No witness or exhibits not so listed and filed 
will be permitted at trial except for impeachment or rebuttal purposes. 
Objections to exhibits must be noted (they will be ruled on at trial) at the 
conference; otherwise the exhibits shall stand admitted in evidence. In 
addition, counsel should meet prior to the conference, exchange the 
aforementioned lists and copies of the exhibits, and prepare and brirx] to the 
conference a written stipulation of all uncontested facts. 

No witness, expert or otherwise, will be permitted to testify who, in 
response to a request for his identity, has not been identified in time to allow 
his deposition to be taken or the substance of his knowledge ascertained, or, in 
the case of an expert, to allow the facts relied upon and opinions held by him 
to be obtained by F. R. civ. P. 26(b) (4) (A) or deposition prior to the 
discovery cutoff. 

Depositions, interrogatories, requests for doannents and admissions, and 
answers and responses thereto, shall not be filed except on order of the court 
or for use in this action in connection with a motion for summary judgment or at 
the pretrial as an exhibit. F. R. Civ. P. Sed). 

In non-jury cases counsel should file with the clerk at the beqinnirx] of 
the trial written proposed findirx]s of fact and conclusions of law. 

The trial of this case will be set for a day certain, not later than three 
to eight weeks from the date of the pretrial conference. 

Alexandria, Virginia 
January 2nd, 1991 

United states District Judge 

* This order is beirx] mailed to local counsel only. 
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CALVITT CLARKE • .Jilt, 

DISTIilICT JUDGe 

RE: Civil Action No. 

UNITED STATES DISTRICT COURT 
£ilSTC' ... O'.T'tI<:T or VUIIO.NI. 

NORFOLK. VIRGINIA 231510 

(~ ~ \..U) f"i\d,QC,J) ct... ~ 

~, en.. -u.....c.. ~~ ~ 
~)~G-~ 

~ ictQ.c.. ~i~ 

~ ~.,'CI=.Q. ~ ~ 
.• 1~' 

~ ~,Q!.Q.~ ~ C\ " 

NOTICE OF INITIAL PRETRIAL CONFERENCE 

At the direction of the Honorable J. Calvitt Clarke, Jr., an-initial pretrial conference shall_be 
conducted in this case on -. --

Any attorney or party participating in this conference shaU have the authority to enter stipulations 
I to make admissions regarding aU matters that the participants may reasonably anticipate will 
bt discussed. '- - .'-

Rule 16(f), F.R.C.P., provides that if a party or attorney fails to obey a scheduling or pretrial order, 
or if no appearance is made on behalf of a party at a scheduling or pretrial conference, or if a party 
or attorney is substantially unprepared to participate in the conference, or if a party or attorney 
fails to participate in good faith, the judge, upon motion or his own initiative, may make such orders 
wi th regard thereto as are just, and among others any of the orders provided in Rule 36(b)(2)(B)(C)(D). 
In lieu of or in addition to any other sanction, the judge shall require the party or the attorney 
representing him or both to pay the reasonable expenses incurred because of any noncompliance 
with this rule, including attorney's fees, unless the judge finds that noncompliance was substantially 
justified or that other circumstances make an award of expenses unjust, 

If you cannot be present for this conference, you may have an attorney from your office who is 
familiar with the case appear with your available dates. In the event this is not satisfactorYr you 
may arrange with all counsel a more suitable date which Calls within two weeks of the date of this 
notice. 

Any problem or request for a date change should be communicated promptly to me or to 
Kathy.McCarthy, the assistant docket clerk, 304 Walter E. Hoffman U. S. Courthouse, Norfolk, 
Virginia 23510, Telephone 804-622-8134. 

Sincerely yours, 

(Mrs.) Michael C. Gunn 

cc: Clerk 



INITIAL I'>RllTIUAL CONPl:!RHNCH WORKSHEET 

TRIAL DATE:.L~ ~ ~ ~ f'\j\,,(D. / / At Norfolk / / At Newport News 

JP-Y: / / Dem~fit;4'1 ~o~~ / Demand at IPTC. Complete, if necessary. 
Bl .. ' supportIng demand by ; brief in opposition ; Refer for decision 
-;:Sc.LAY "'l:."'~-.:: .... u.c.."C\ .. 4"\. A~O f'flZ.o9'o.c.a vo\~ O"\Q,c- GY _______ _ 

PINAL PRETRIAL:(~. :3 ~ at .m. //Norfolk / /Newport News 
~ ct.. ~ - Cl.A...Q. 0-. ""-'t~JZ .. '~ ') 

ATTORNEYS' CONFERENCE:Cca",.!.z::caAz A ..ou r L at .m,; office of _______ _ 
~' ... Q ~) 

DEBENEESSEDEPOSlTIONCtrT-OFPDATE: (/eel ~ ~ ~'-!'( ~ ~f'u.-<Q 

DISCOVERY CUT-OPP DATES: (~ ~ .. e 

Plaintiff(s) ( I ~ u...v.. ~ ~ ~ .~ ) ~ ~ "JI.' ... :u.~ 

Defendant(s~ ~ . ~ ~ * ~ ~ ~~CI ~ ~ IJ-... ~ ~ 
Third-party 1 ..... 11. ~. , g..t> gh?we e.4 e h,;:t) . '. n~ 

PENDING DISCOVERY: 
~~ 'I -J " .::1.J....c.... """"",.:t •• Q ,_ ----

~I-"""'C •• ~~. 

PARTIES 

In ter roga tories filed by pia in ti ff on _________ ---,r-::::-::-:"::''if~:---::~-:;-:-''l''I:::-=::.:::co·~Q..IIot-
~ ~a:::'8 I Interrogatories filed by defendant on 

Interrogatories filed by third-party 

Requests for production filed by plaintiff 

Requests for production filed by defendant 

~ c.o-.; ~ c>,.Q ts ::.;x.. < 

Q..4~~ 
1 .,~ " 

~~.~u~. 
.... !l. • ~ Requests for production filed by third-party _____ ..lII~==;..:;.-_~ _____ c..,..,v-___ _ 

~~~ 
Requests for admissions filed by plaintiff on. __________ -.....;;:.,~----

~~.) Requests for admissions filed by defendant on 

Requests for admissions filed by third-party on 

Responses to be filed by plaintiff on_ ( J.t ~;., {l.e. ... Ii) ,,~ ~ ) 
.# Responses to be filed by defendant on~- $. dLct..l..s. ~ Q..4..p ~ '--'"""" 

Responses to be filed by tbird-party on->~ .. , 1)... Jl ~ ~I ~. 1\ I 

ATTORNEY ATIPT~ .u.;iiO~NB; AT'T~mc~' ·~f 

. Complete style of case 

CivU Action 

No. 

/ / Initial 
/ / Supplemental 



',',' JU dlltlclp;l[c II lhlrd party cOUiplullil. (.;rOI;l; cllltlll (If (.;uulltcrdulm[ If /'(', fI\!' t,), (l\" (11)". l"I'",,-t j 

:-',' ~ CL~ ,-o..~:to. ~o ~ ~~ ~,·Q<'.: .... o (.i., ... K~O 'J . 40j 

r d; che namc:; of thc partk:s correct as stated In the complaint or last amended complaint! 
4t not, state e.z:act changes to be made: 

Are there other actions pending or contemplated involving the same subject matter! If yes, explain. 
r { { Should or { {should not be CONSOLIDATED. 

Any question of misjoinder or nonjoinder? Explain. 

t; Any infants or incompetents? Explain. 

Is this a proposed class action? If yes, provide for briefs and set hearing below. 

I, Any question of jurisdiction? If yes, explain and provide for briefs and hearing request below. 

PENDING OR CONTEMPLATED MOTIONS 

{{Pending Ilcontemplated motion ___ --:-__ ~-._---------,llshall be Ilhas been 
(wbat kind) 

filed Ilwith I Iwitbout brief by ____ ~_--_:__-__ on ___ ~~_:__-_----_ 
(wbat party) (date) 

's brief tn OPPOSition I Ishan be I Iwas received on 
----~(w~ha~t-pa--rt-y~)--------- --~(~da-t-e~)-----

learing is requested by ---,~ __ -.".._~_~_~ _______ ' the Clerk shall refer the file 
(2 days alter last brief) 

If 

to a judge for decision on --"'~--"""'----------::---'"T"----­
(l day alter bearing request date) 

HEARlNG is scbeduled on on 
----~(-w~ba-t--m-o-t~io-n~(s~»r-----~-------- -~(~da-t-e~)-------------

I at -,-,.--~ __ .m .• at {{Norfolk I INewport News. 
(time) 

OTHER ACTIONS REQUIRED: (filing lodged pleadings. dismissing unnecessary parties, filing amended 
:~~R!aint. etc.) 

,. Ac 1~on: ____________________________________ ~CD_~no~~9~L~~~'O~~~~f~;~k~~~Q~~~ ________ __ 

uATE: BY: ..---------------------------------------
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MELANIE L. GROVE, 

Plaintiff, 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

NEWPORT NEWS DIVlSION 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 90-287-NN 

SEARS, ROEBUCK AND CO., 
and 
NORTHERN ELECTRIC COMPANY, 
a division of Sunbeam Corporation, 

Defendants. 

ORDER ON INITIAL PRETRIAL CONFERENCE 

Subject to any special appearance, questions of jurisdiction, or other motions 

now pending, the parties having advised the Court that certain processes of discovery 

are contemplated, it is 

ORDERED thut the parties do propound interrogatories (Rule JJ) and/or written 

questions (Rule 31), file requests for production of documents and things (Rule 34) 

and/or admission (Rule 36) and/or physical and mental examination (Rule 35), and take 

discovery and/or de bene esse depositions of witnesses and/or parties (Rule 26, 28, 

30) in accordance with the following schedule. Interrogatories to any party shall be 

limited to thirty (30) and discovery depositions of nonparties shall be limited to five 

(5) (Local Rule 1l.HA) and (B). 

The Court reserves the right to permit discovery depositions of a party or witness 

who is a nonresident, or otherwise unavailable, at any time prior to trial but such 

permission must be granted by order of court either by agreement of counselor upon 

hearing. 

Trial shall commence on October 22, 1990, at 10:00 a.m. 

Trial by jury has been demanded. Proposed voir dire and jury instructions shall 

be received by the Clerk on or before October 15, 1990. 

A final pretrial· conference shall be conducted' -on' 

September 27! 1990, at 10:30 a.m., at which time trial counsel shall appear and present 
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for entry an order setting forth 'W a stipulation of undisputed facts, (2) agreed upon 

exhibits and discovery material to be introduced, {3} exhibits and discovery material 

intended to be introduced by each party to which there are objections, stating the 

particular groundS for each objection, (4) the names and addresses of all witnesses 

who will testify on behalf of each party, and the purpose of such testimony, (5) the 

factual contentions of each party, and (6) the triable issues as contended by each party. 

With the exception of rebuttal, any witness, exhibit or discovery material not included 

in the final pretrial conference order will not be permitted at trial. 

Counsel shall meet for the attorneys' conference in the office of counsel for 

plaintiff on Seetember 13, 1990, at 2:00 e.m., for the purpose of preparing stipulations 

and exchanging information to be included in the final pretrial order. Preparation 

of the final pretrial order is the responsibility of counsel for plaintiff. 

All de bene esse depositions shall be concluded on or before Seetember 6, 1990. 

If military personnel or out-of-state persons are involved as parties and/or' 

witnesses, counsel shall proceed forthwith to take the discovery and/or de bene esse 

depositions of said parties and/or witnesses. 

Discovery shall be commenced forthwith and shall be completed by pwntifC(s) 

on or before July 23. 1990j by deCendant(s} on or before August 23, 1990. "Completed" 

means that interrogatories, motions for production, and other motions touching discovery 

must be served at least thirty (30) days prior to the established cut-off date so that 

responses thereto will be due on or before the cut-off date. Depositions upon oral 

examination and/or written questions, interrogatories, requests for documents, requests 

for admissions, and objections, answers and responses thereto, shall not.be filed with 

.the Court unless the Court. on its own initiative or upon motion of a party for good 

cause shown, requires the filing of all or part of the discovery material obtained during 

the course of this litigation. The party taking a deposition or obtaining material through 

discovery is responsible for its preservation and delivery to the Court if needed or 

so ordered. 

Plaintiff shall respond to presently pending discovery on or before April 30. 1990. 

It having been represented by counsel that the proper names of the defendants 

Sen .. ::;, H.ocuuck &: Co. und Northern Electric Corn puny, are Sears, Hoebuck and Co. 

and Northern Electric Company, a division of Sunbeam Corporation, it is ORDERED 

thut /ill pleadings be, and they hereby urc, chunged to indicate the correct names of 

these def endon ts. 
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UNITED STATES DISI'RlCT JUDGE 

Date: April 6, 1990 
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IN THE UNITED STATES DISTRICT COURT 
. . FOR THE EASTERN DISTRICT OF VIRGINIA 

~ -t .... ~ ~ DIVISION 

~~~ 

oJUc. .. :;t \ 0.. eo a , 
~~, 

~ J.A.. ~L4.·Qo.D 

A~ (Suggested Form of Order for Final 
~~,- . I 0 Pretrial Conference) 

ORDER ON FINAL PRETRIAL CONFERENCE 
~1'''~ 
~. 

In conformity with the Local Rules of Practice 

for the United States District Court for the Eastern 

District of Virg~nia relating to pretrial procedure, it 

is ORDERED that: 

1. The parties hereto agree upon a 

stipulation with respect to certain undisputed facts. 

as follows: 

(Here set forth all factual stipulations.) 

2(a). The parties hereto agree that the 

following exhibits, identified by the initials of counsel, 

may be introduced in evidence without the necessity of 

further proof: 

P/T Ex. , 

P/T Ex. , 

2(b). The plaintiff desires .to introduce in 

evidence P/T Ex. , • identified by the initials of 

counsel, and states that the purpose of said exhibit is 

(state purpose). but defendant and/or third·party 

defendant objects to said exhibit and, as grounds for 

said objection, states: 

(Give objections.) 
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Z(c). The defendant desires to introduce in 

evidence PIT Ex. , • identified by the initials of 

counsel. and states that the purpose of said exhibit is 

(state purpose) but plaintiff and/or third-party defendant 

objects to said exhibit and, as grounds for said objection. 

states: 

(Give objections.) 

Zed). The third-party defendant desires to 

introduce in evidence PIT Ex. , _____ • identified by the 

initials of counsel. and states that the purpose of 

said exhibit is (state purpose), but the plaintiff and/or 

third-party plaintiff objects to said exhibit and. as 

grounds for said objection, states: 

(Give objection.) 
.-- -

3(a) • The names and addresses of the witnesses 
" --

who will (or may) testify at the instance of the plaintiff 

(rn addition to any witnesses testifying by deposition). 

and the purposes of such testimony, are: 

John Doe, 1002 Main Street. Richmond, Virginia. 
eye witness 

Dr. Richard Roe, Medical Tower. Norfolk. Virginia. 
medical 

Sam Smith. SOO Main Street, Alexandria. Virginia. 
expert 

3(b). The names and addresses of the witnesses 

who will (or may) testify at the instance of the defendant 

(third-party plaintiff) (in addition to any testifying by 

deposition), and the purposes of such testimony. are: 

(Same form as 3(a).) 

• 
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3(c). The names and addresses of the witnesses 

who will (or may) testify at the instance of the third­

party defendant (in addition to any testifying by 

deposition), and the purposes of such testimony, are: 

(Sar.le fonn as 3(a).) 

4(a). The factual contentions of the plaintiff 

are: 

(List contentions.) 

4(b). The factual contentions of the defendant 

(third-party plaintiff) are: 

(List contentions.) 

4(c). The factual contentions of the third-party 

defendant are: 

(List contentionso) 

Sea). The triable i~sues as contended by the 

plaintiff are: 

(List issues.) 

S(b). The triable issues as contended by the 

defendant (third-party plaintiff) are: 

( Lis tis sues . ) 

S(c). The triable issues as contended by the 

third-party defendant are: 

(List issues.) 

At Norfolk, Virginia 
(month, day, year) 

Unlted States _District Judge". '_ 
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Counsel for plain~iff 

Counsel for defendant 
(third-party plaintiff) 

counsel for third-party 
defendant 

NOTE: The Court may incorporate into any formal order, 

or counsel may agree. that other matters may be set' forth 

in the pretrial order including, but not limited to: 

(a) 

(b) 

( c) 

(d) 

Rulings on objections to depositions. 

Time for presentation of written requests 
for charge. 

Special interroga~orie~ for jury. 

rime for filing any prcrri~l hricf on 
triable issues. 
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Suggested Check List for 
Stipulations and Triable Issues 

Negligence Actions 

1. Specific statutes, ordinances and regulations all~ged to have been violated. 

2. If ~ ~ loguitor is relied upon, what is the basis for such reliance? 

3.' A detailed list of personal injuries claimed and, 1f claimed to be permanent, 

the nature and extent the~eof. 

. 
4. The age of the plaintiff or libellant. 

5. The life and work expectancy of the plaintiff or libellant, if permanent 

injury is claimed. 

6. An itemized list of all special damages, such as medical, hospital, nursing, 

drugs, and other expenses, with the amount and to whom paid or owed. If 

claim is made for the reasonable value of such services actually paid or provided 

by a third party, such reasonable value shall be considered. 

7. - A detailed' statement of loss of earnings claimed. 

8. A detailed list of any property damage. 

9. The acts of contributory negligence claimed, and any other defenses to be 
interposed. 

10. Possible agreement as to use of medical reports of physicians. hospital 
records. etc.· 

For use in preparation of input to 
final pre-trial conference order 



( 
11. Wi 11 a p1 at or survey of the scene of the accident be submitted in evi­

dence? If so, will the parties agree upon same without the formality of 
proof by an engineer? 

12. Will photographs demonstrating the scene of the accident, the extent of the 

injuries, or of objects or vehicles, be submitted in evidence? If so, will 

the parties agree upon same without the formality of proof? 

Death Actions 

1. Comply with the provisions respecting negligence actions where applicable. 

2. In proceedings under Virginia statute, state: 

(a) Deceder1t's date of birth, marital status, life and work expectancy, 

general physical and mental condition ;mmed;a~e1y prior to accident 

~esulting in death. 

(b) Names, ages and addresses of eligible beneficiaries under Virginia 

statute. 
(c) Decedent I s employment and rate of earnir1gs for three (3) years prior 

to death. 

3. In proceedings under the Jones Act, F.E.L.A., and other statutes where 
recovery ;s predicted upon dependency, in addition to 2 (a) and (c) above, 

state: 

(a) Names, ages, addresses and relationship of decedent's dependents. 

(b) The amounts of monetary contributions or li,t::lr equivalents made to 

eacn dept:ld~cnt by the decedent for a three (3) year period prior to 

de ath. 

f 
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4. 

(c) A statement of decedent's personal expenses during his lifetime and a 
fair allocation of the customary family expenses for decedent's living 

for a period of three (3) years prior to death. The amount claimed 

for care, advice, nurture, guidance, training, etc., by the deceased. 

if a parent, during the minority of any dependent. 

Is the death conceded to be the result of the accident? Will a death 

certificate be required? 

Contract Actions 

1. Whether the contract relied upon was oral or in writing. 

2. The date thereof and the parties thereto. 

3. The terms of the contract which are relied upon by the party. 

1.1";, ':'Jllateral oral agreement, if claimed, and the terms thereof. 

5. Any specific breach of contract claimed. 

6. Any misrepresentation of fact alleged. 

··7. Does the party re.ly upon a contract implied by law? 

8. Is any party claiming as a third-party beneficiary of a contract? 

9. Whether modification of the contract" or waiver of convenant is claimed and, 

if so, what modification or waiver and how accomplished. 

10. An i temi zed statement of d.amages c1 aimed to have resul ted from any alleged 

brea~h; the source of such information; how computed; and any books and 

records available to sustain such damage claim. 
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IN TilE lJNIT1~1l STATF~; nl~;TIW ''I' ('011 HT 
J:'OR THE EASTERN DlSTRlCT OF VIRGINIA 

"NORFOLK AND NEWPORT NEWS DIVISIONS 

In re: Motions in Civil Actions 

ORDER 

A party filing any motion, response or other pleading requiring a ruling, hearing 

or determination by the court shall, as soon as the same is ready therefor, have the 

obligation and duty to bring it to the attention of the court for decision or, if a hearing 

is desired, to arrange with all parties and the docket clerk a convenient and timely 

hearing date. 

The attention of all parties is called to Rule ll{F), Local Rules of Practice, 

which reads as follows: 

(F) Briefs Required 

(1) All motions unless otherwise directed by the Court and except 
as noted hereinbelow in Subsection ll(F)(2), shall be accompanied 
by a written brief setting forth a concise statement of the facts 
and supporting reasons, along with a citation of the authorities upon 
which the movant relies. The opposing party shall file a response, 
including a like brief and such supporting documents as are then 
available, within eleven (ll) days after service. The moving party 
may file a rebuttal brief within three (3) days after the service of 
the opposing party's reply brief. For good cause, the responding 
party may be given additional time or may be required to file and 
serve his response, brief and supporting documents within such shorter 
period of time as the Court may specify. 

(2) Briefs need not accompany motions (a) for a more definite 
statement, (b) Cor an extension of time to respond to pleadings, 
unless the time has already expired, (c) for a default judgment, and 
(d) solely related to discovery matters, except as set forth in Local 
Rule ll.I(E), (F) and (I). 

All parties must comply with the above rule. 

The Clerk shall provide a copy of this order to each plaintiif or counsel"at the 

time a complaint is filed, and shall attach copies to the complaint for service on 

all defendants. 

IT IS SO ORDERED. 

At No:.f0l!C, Virginia 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICH,\iO,'';D DIVISION 

CIVIL ACTION 

NO. 

INITIAL PRE-TRIAL ORDER 

Deeming it proper so to do, it is ADJUDGED and ORDE.RED that: 

1. Unless already filed, answers to the complaint will be filed within ten (10) 
days of this date unless as otherwise mandated in the Federal Rules of Civil Procedure. Any 
such filing will not be deemed a waiver of prior motions. 

2. Counsel will meet with the Court in chambers at A.M., on 
_____ -:--__ :-_-:=---:-_--;:_ for purposes of setting this case for trial, and, if 
necessary, the setting of a date for a formal pre-trial conference. 

3. All counsel should anticipate a trial date within ninety (90) days of this 
date except in cases of protracted litigation. 

4. All counsel are admonished to expedite discovery. 

s. Counsel attending are to be sufficiently knowledgeable of the case to 
respond to such queries as the Court may deem appropriate, and be prepared to discuss 
settlement prospects. . 

6. If counsels' office is forty or more miles from Richmond, they may attend 
the conference telephonically. They may call the undersigned precisely at the time scheduled 
for your conference and we will utilize the Court's telephone speaker so all present may 
participate. If more than one lawyer on the case has an office forty or more miles from 
Richmond and wishes to attend the conference telephonically, it will be the responsibility 
of the lilwyer whose office is furthest from Richmond to arrange a conference call amongst 
the lawyers and to contact the Court once all lawyers are on the line. 

Utilization of the foregoing is the responsibility of counsel desiring it and 
failure to reach the undersigned at the time scheduled will not delay the setting of a trial 
date which must be accepted as final. 

The telephone number is (804) 643-7171. 

Let the Clerk send copies of this order to counsel of record and to £.!:2~ 
litigants. 

A:~ :Ik£ .,?/~~ 
.. ~/~~/ 
.-Robert R. Merhige, Jr. , 

United States District Judge 

Date: -------------------
****IF THIS ACTION IS SETTLED PRIOR TO THE PRE-TRIAL CONFERENCE, PLEASE 

CALL ROBERT L. WALKER AT (804) 771-2612. THANK YOU. 



• 

l 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

In re: EXHIBITS IN A TRIAL BEFORE JUDGE MERHIGE 

1. All exhibits are to be appropriately marked in sequence (using the same numbers, not 
letters, as shown on the List of Exhibits filed in accordance with the Pre-Trial Order). 
The exhibit sticker should show the case number as well as the exhibit number. 

2. All paper exhibits should be placed in a binder, properly tabbed, numbered and indexed. 

3. Two sets of exhibits are required for use by the Court. The original set of exhibits are 
to be given to Robert L. Walker, Judge Merhige's Courtroom Deputy Clerk. for the use 
by the witnesses during the trial of the case. Also a complete set of the exhibits are to 
be supplied to Judge Merhige for his use during the trial. 

4. If, in a jury trial, you wish to show the Jury a particular exhibit, then you must have a 
copy for each juror (and be prepared to have a copy for each alternative juror if the 
situation should arise). Also during a jury trial if a witness is using a chart, map, ctc., 
it has to be large enough for each juror to view from the jury box. (Nothing herein is 
to be construed as a prediction of the Judge's ultimate ruling in reference to a motion 
to display any exhibit to the Jury). 

5. Judge Merhige does not like to burden the Jury with a set of exhibits of their own. If 
you have an exhibit or exhibits that you think would be helpful for the Jury during the 
testimony of a witness, then you should have copies of the exhibit or exhibits to be 
passed to each juror at the appropriate time, with the Court's permission, of course. 

6. If objections to any proposed exhibits are filed in accordance with the Pre-Trial Order 
the parties are to lodge the Judge's copy of the trial exhibits with the C rerk at least 
one day prior to trial. 

7. The original set of exhibits (as well as the Judge's copy of the exhibits if no objections 
have been filed) are to be delivered to Robert L. Walker on the morning of the trial 
unless otherwise ordered by the Court. 

80 It is not necessary to move for the introduction of the exhibits, as listed on the filed List 
of Exhibits, individualJy. They may be received by the Court collectively upon motion of 
the parties at the beginning of the trial proceedings, subject to the Court's ruling on 
filed objections to an exhibit. 

You may call Robert L. Walker at 771-2612 if you have any questions or special requests 
in the handling of the exhibits in a trial before Judge Merhige. 
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)OFUS R. CASEY 

CLERK 

REPLY TO 
ATTN 01', 

TOt 

UNITED STATES DISTRICT COURT 

FOR THE 

EASTERN DISTRICT OF VIRGINIA 

OFFICE OF THE CLERK 

RICHMOND. VIRGINIA 23205 
F' 0 BOX 2-AO 

TELEPHONE 

C,y". 171' 2611 
CAI .. I....... 711,2612 
JVl.,. F·N ..... CI .. \. 771 261:3 

AQ"l"r,ilST lit .... no... 771· 2055 

UNITED STATES GOVERNMENT 

memorandum 
Clerk, U.s. District Court, Richmond, Division 

Filing of Proposed Findings of Fact and Conclusions of Law and 
Filing of Proposed Jury Instructions 

Whom it may concern: 

When filing Proposed Findings of Fact and Conclusions of Law and Proposed 

Jury Instructions you should present them in pleadings form with a Certificate 

of Service just as any other pleading you file in your case. (Each Jury Instruction 

should be on a separate page and each Instruction should be numbered.) You 

should also supply a copy of these pleadings for the Court's use at the time you 

file the original in our office. The judge's ~ of each of these pleadings should 

contain appropriate citations. 
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as follows: 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

Civil Action No. , 

Trial Date: 
Time: 

PRE-TRIAL ORDER 

Deeming it proper so to do, it is ADJUDGED and ORDERED 

1. Wi thin fifteen (15) calendar days from this date, 

cOLlnsel for the respecti ve parties shall meet and confer in an 

effort to enter into written stipulations of any uncontroverted 

facts. 

2. Except for good cause shown, motions for the 

Joinder of other parties and/or the amendment of pleadings will 

not be entertained unless made within fifteen (15) calendar days 

of this date. 

3. Motions for summary judgment will be deemed unti-

mely unless filed at least thirty five (35) calendar days before 

trial. 

4. Between ten (10) and twen ty (20) calendar days 

1 
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prior to trial, counsel for the respective parties herein shall 

meet and confer in an effort to enter into further written stipu­

lations of any uncontroverted facts, and all stipulations, if 

any, shall be filed with this Court no later than five (5) calen­

dar days prior to trial. 

S. On or before ten (10) calendar days pr ior to 

trial, plaintiff herein shall file a list of proposed exhibits 

with the Clerk and shall, prior thereto, either forward copies of 

said proposed exhibits or make same available to all other coun­

sel for examination. Each defendant shall file a list of pro­

posed exhibits after having exhibited copies of same or having 

made them available for examination to all other counsel within 

seven (7) calendar days prior to trial. All exhibits shall be 

appropriately marked in sequence. Exhibit markers may be secured 

from the Clerk. Any objection to any proposed exhibit shall be 

filed in writing with appropriate citations thereto no later than 

four (4) calendar days prior to trial. Each party shall supply a 

copy of each proposed exhibit for use by the trial judge. 

Failure to comply with this paragraph may constitute a waiver of 

objections or may result in the Court's denying the admission of 

affected exhibits. 

6. If this action is to be tried to a jury, each of 

the parties shall file its proposed charge to the jury seven (7) 

calendar days pr ior to tr ial. Counsel are required to submi t 

their suggested charge, keeping in mind that the charge should 

encompass all rules of law applicable to the evidence anticipated 

to be adduced. Appropriate citations should be noted by use of 

2 
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In the event this action is one in which a jury is not 

called for, the parties shall file their proposed findings of 

fact and conclusions of law in accordance with this paragraph. 

7. On or before fifteen (15) calendar days pr ior to 

trial, plaintiff shall file with the Clerk a list of any 

interrogatories, answers thereto, depositions, etc., specifying 

the appropriate portions thereof that plaintiff intends to offer 

in this cause. Each defendant shall do likewise within three (3) 

calendar days thereafter, and plaintiff may file a further rebut­

tal designat.ion within two (2) calendar days thereafter. Any 

objection to the introduction of any of the foregoing shall be 

filed in writing by each of the parties by no later than four (4) 

calendar days prior to trial, or such objection shall be deemed 

to have been waived. This paragraph is not to apply to discovery 

materials that will be used at trial solely in cross-examination 

or for impeachment. 

S. Each of the parties shall file wi th the Clerk of 

this Court at least fifteen (15) calendar days prior to trial a 

biographical sketch of any proposed expert, along with a list of 

such materials as said expert intends to rely upon. Failure to 

comply with this paragraph may result in the Court's precluding 

the testimony of such expert. 

9. Discovery for all parties shall be concluded at 

leas t f i f teen (15) calendar days pr ior to tr ial. No interro­

gatories or requests for admissions shall be propounded later 

than forty ( 40) calendar days pr ior to tr ial, and no depos i-

3 



tions shall be taken later than twenty-one (21) calendar day3 

prior to trial, except by agreement of counselor for good cause 

shown. Interrogatories shall be limited to twenty (20) inquiries 

including subsections. 

10. Counsel for plaintiff shall, at least thirty (30) 

days prior to trial, notify opposing party or parties, in 

writing, the name and address of any expert who may be called to 

testify, as well as the subject matter on which such expert may 

testify. Opposing party or parties shall, within twenty (20) 

days prior to trial, notify the plaintiff and other parties in 

writing of similar information in reference to any expert who 

may, by such party, be called to testify. Except for good cause 

shown, failure to timely comply with this paragraph shall 

preclude the testimony of any such expert. 

11. Counsel for plaintiff shall, fifteen (15) calen­

dar days prior to trial, file a list of witnesses, including 

experts, intended to be called, and each defendant shall file a 

corresponding list no later than eleven (11) calendar days prior 

to trial: plaintiff has leave to file a list of rebuttal wit­

nesses three (3) calendar days thereafter. The listing of a wit­

ness shall constitute a representation by counsel that the 

witness possesses relevant evidence and has either agreed to 

appear or has been or will be timely subpoenaed. No wi tness 

listed may be excused except by leave of court or with the con­

sent of all parties. Failure to comply with this paragraph may, 

in the absence of exceptional circumstances, result in preclusion 

of a witness's testimony and/or sanctions. 

4 



, 

12. In reference to paragraphs , 
J. , 4, and 5 herein, 

unless otherwise agreed, the parties shall meet at 10:00 a.m. on 
f 

the last day required in accordance with the respective 

paragraphs, in the conference room of th is Court; unless said 

date falls at a time at which the Clerk's Of f ice is c lased, in , 
which event such meeting shall be held on the Friday preceding 

said closing of the Clerk's Office, but in no event in fewer days 

than required under each of the respective paragraphs aforesaid. 

13. Unless counsel, within ten (10) calendar days of 

the entry of this order, moves under Federal Rule of Civil 

Procedure Sed) to require the filing of all discovery materials, 

( 
no party shall file any depositions upon oral examination or upon 

written questions, interrogatories, requests for documents, 

requests for admission, or answers and response thereto with the 

pleadings or papers in this case. However, at any time, upon 

motion of a party for good cause shown, or on its own initiative, 

the Court may require the filing of all discovery material or 

t specific discovery material obtained in the course of this liti-

gation. 

14. Counsel are admonished that no photo or documen-

" tary exhibit shall be shown to the jury during the course of 

trial unless a separate copy of said exhibit is available for the 

use of each juror, or the exhibit is of such size or is enlarged 

to such size that the jurors as a body can examine the exhibit or 

enlargement. 

15. If less than a complete deposition is to be read 

to the jury, or presented to the Judge for reading, the party so 

5 



offering shall highli~ht the tendered portions. The other party, 

or parties, shall do likewise in designating such additional por-

tions as such party wishes to offer or contends should, in fair-

ness, be read. 

16. In complying with this Order, any party, 

regardless of his, her, its or their formal designation, shall be 

deemed a plaintiff if asserting one or more affirmative claims. 

Let the Clerk send copies of this order to all coun-

sel of record. 

lsi ROBERT R. MERHIGE, JR. 
UNITED STATES DISTRICT JUDGE 

Date ______________ _ 

6 Rev. 11/890 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

v. 

) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION 
NO. ____ _ 

NOTICE OF PRETRIAL CONFERENCE 

Please be advised that the above-styled civil action has been 

,. placed on Judge Spencer's docket for trial. Judge Spencer has requested a 

pretrial conference for __________ at _______ .m. 

It is anticipated that the conference will last approximately five (5) minutes. 

The conference will take place in the Clambers of Judge Spencer, First Floor, 

United States Courthouse, Tenth and Main Streets, Richmond, Virginia. 

At this conference the Court will set a trial date. All counsel 

should anticipate a trial date within ninety (90) days of the date of the pretrial 

conference except in cases of protracted litigation. 

Counsel attending the pretrial conference are to be sufficiently 

knowledgeable of the case to respond to such queries as the Court may deem 

appropriate, be prepared to set a firm trial date, and to discuss settlement 

prospects. 

DORIS R. CASEY, CLERK 

By: ~~~~~ ____________ __ 
Linda K. McDonald 
Deputy Clerk 

Date: ___ --------

IF THIS CASE IS SETTLED PRIOR TO THE CONFERENCE. PLEASE CALL 
THE CLERK'S OFFICE AT 771-2612. THANK YOU. 



CHAMOERS OF 

,JAMES R. SPENCER 

OISTRICT JUOGE 

UNITED STATES DISTRICT COURT 
EASTERN OISTRICT OF VIRGINIA 

RICHMOND. VIRGINIA 2:1219 

TO: Counsel and pro se litigant3 in cases 
in which settle,nent has been reached. 

FROM: James R. Spencer 
United States District Judge 

RE: 

DATE: 

The Court has been informed that settle~ent h~s been reached 

in the above-styled case. ~ sketch order to that eff~ct, 

appropriately endorsed, is to be lodged with the Court no later 

than the date and ti~e at which trial is scheduled to commence. 

Trial in this matter is currentlj set for 

at 

If, for any reason, the above re~uireuent cannot be met, 

counsel (or pro se litigants) are to confer, and thereafter 

Lnfor~ the Court, in writi~g, of the date by which the Court ~ay 

expect a sketch order as described above. This infor~3tive 

writin'J i::3 to be lodged wit~ the Court n:::> 1:1t;C" than the dat,~ and 

time at which trial is scheduled to commence. 
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.JAMES R. SPENCER 

OISTRICT ';UOGE 

TO: 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF VIRGINIA 

RICHMOND. VIRGINIA 2:121 () 

Counsel and pro se litigant~ in cases in 
which the parties have agreed to Jismissal • 

FROM: James R. Spencer 
Unitej States District Judge 

aE: 

nATE: 

tE.L£P .... UNE J;i4J·fjl)OI 

be dis:nL3sed by agreelnent of !?'::lI::tie~. i\ sketch oed~1:' to that 

effect, appropriately endorsed, is to be lod;e'; ;lit.;' the Court no 

later than the date and time at which trial is scheduled to 

commence. Trial in this matter is curr~ntly set for 

at 

If, for any reason, the above re~uir~nent cannot be met, 

counsel (or pro se litigants) are to conf~e, and theceaEt~r 

inEor~ the Court, in writing, of the ~at~ hy which the Court ~ay 

e~pect a sketch order as described above. This infol:'native 

;Ieiting is to b~ lodged wit.~ the Court n0 later than the ';at~ and 

ti'oe at which teial i:; :,;cheduled to co'nlTIence. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DIST.RICT OF VIRGINIA 

RICHMOND DIVISION 

Civil Action NOe ________ __ 

PRETRIAL ORDER 

1. Trial of this case shall commence at .m. on 

_______________________________________ , and shall be completed on 

or before 

2. If this action is to be tried to a jury, the number of 

persons comprising the jury shall be governed by Local Rule 20(B). 

See Colgrove v. Battin, 413 U.S 149 (1973). 

3. The selection and impaneling of alternate jurors shall be 

considered waived unless a written request is made therefor at 

least ten (10) days prior to trial. If the selection of alternate 

jurors is waived, counsel and the parties shall be deemed to have 

consented and agreed that in the event any regular juror or jurors 

impaneled become unable at any time to continue service the trial 

shall proceed with the remaining jurors until a verdict is reached • 

(Rule 47 (b). 

4. Each of the parties shall file its proposed jury instruc­

tions on or before 5:00 p.m. seven (7) days prior to trial. Counsel 

are required to submit their suggested instructions in narrative 

form (not as citations), keeping in mind that the charge should 

encompass all rules of law applicable to the evidence anticipated 

to be adduced. Each Jury Instruction should appear on a separate 



page and each Instruction should be numbered. Appropriate 

citat.ions should be noted by use of [ooLnot.es. In·the event this 

action is one in which a jury is not called for, the parties shall 

file their ~roposed findings of fact and conclusions of law in 

accordance with this paragraph. 

When filing Proposed Findings of Fact and Conclusions of Law 

and Proposed Jury Instructions, counsel should present them in 

pleading form with a Certificate of Service just as any other 

pleading you file in your case. You should also supply a copy of 

these pleadings for the Court's use at the time you file the 

original in the Clerk's Office. 

5. Any proposed questions that the Court is asked to put to 

prospective jurors on voir dire shall be delivered to the Court 

and opposing counsel not later than seven (7) days prior to the 

trial date. 

6. Within 30 days from the date of this Order, counsel for 

the respective parties shall meet and confer in an effort to enter 

into written stipulations of any uncontroverted facts. 

7. Between 15 and 25 days prior to trial, counsel for the 

respective parties herein shall meet and confer in an effort to 

enter into further written stipulations of any uncontroverted 

facts, and all stipulations, if any, shall be filed with this Court 

no later than ten (10) days prior to trial. 

S. Counsel for the plaintiff shall notify the Clerk in 

writing that the meetings required by paragraphs six (6) and (7) 

herein have been completed. Said notice shall be delivered to the 

Clerk no more than five (5) days after the meeting takes place. 
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9. On or before ten (10) days prior to trial, plaintiff 

herein shall file a list of proposed exhibits with the Clerk and 

shall, prior thereto, either forward copies of said proposed ex­

hibits or make same available to all other counsel for examination. 

Each defendant shall file a list of proposed exhibits after having 

exhibited copies of same or having made them available to all other 

counsel within seven (7) days prior to trial. All exhibits shall 

be appropriately marked in sequence. Exhibit markers may be 

secured from the Clerk. Any objection to any proposed exhibit 

shall be filed in writing with appropriate citations thereto no 

later than three (3) days prior to trial. All parties should 

prepare and deliver two copies of exhibits to the Court and one 

copy to opposing counsel no later than Noon one business day prior 

to trial. Failure to comply with this paragraph may constitute a 

waiver of objections or may result in the Court's denying the 

admission of affected exhibits. 

Exhibits which counsel contemplate using solely for impeach­

ment purposes need not be listed, disclosed or exhibited. However, 

such exhibits not listed, can only be used for impeachment. 

10. Discovery for all parties shall be concluded at least 41 

days prior to trial. No interrogatories or request for admissions 

shall be propounded later than 71 days prior to trial, and no depo­

sitions shall be taken later than 41 days prior to trial, except 

by agreement of counselor for good cause shown. Interrogatories 

shall be limited to twenty (20) inquiries including subsections. 

10(a). All dispositive motions are to be filed on or before 

40 days prior to trial. 
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11. On or before fifteen (15) days prior to trial, ~laintiff 

shall file with the Clerk a list of any interrogatories, answers 

thereto, depositions, etc., specifying the appropriate portions 

thereof that plaintiff intends to offer in this cause. Each defen­

dant shall do likewise within three (3) days thereafter, and plain­

tiff may file a further rebuttal designation within two (2) days 

thereafter. Any objection to the introduction of any of the fore­

going shall be filed in writing by each of the parties by no later 

than three (3) days prior to trial, or such objection shall be 

deemed to have been waived. This paragraph is not to apply to 

discovery materials that will be used at trial solely in cross­

examination or for impeachment. 

12. Counsel for plaintiff shall, fifteen (15) days prior to 

trial, file a list of witnesses intended to be called and each 

defendant shall file its corresponding list no later than ten (10) 

days prior to trial; plaintiff has leave to file a list of rebuttal 

witnesses three (3) days thereafter. Failure to comply with this 

paragraph will, in the absence of exceptional circumstances, result 

in preclusion of a witness's testimony. 

13. Each of the parties shall file with the Clerk of this 

Court at least seven (7) days prior to trial a biographical sketch 

of any proposed expert, along with a list of such materials as said 

expert intends to rely upon. Failure to comply with this paragraph 

may result in the Court's precluding the testimony of such expert. 

14. Unless counsel shall within ten (10) days of the entry 

of this Order move under Federal Rule of Civil Procedure Sed) to 

require the filing of all discovery materials, no party shall file 
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any depositions upon oral ·examination or upon written questions, 

interrogatories, request for documents, request for admissions, or 

answers and responses thereto with the pleadings or papers in this 

case. However, at any time, upon motion of a party for good cause 

shown, or on its own initiative, the Court may require the filing 

of all discovery material or specific discovery material obtained 

in the .course of this litigation. 
, 

15. Counsel are admonished that no exhibit shall be shown to 

the jury during the course of the trial unless a separate copy of 

said exhibit is available for the use of each juror, or the exhibit 

is of such size or is enlarged to such size that the jurors as a 

body can examine the exhibit or enlargement. 

16. In computing any period of time under this pretrial order 

if any deadline falls on a Saturday, Sunday or holiday, the 

deadline shall be the last business day prior to the Saturday, 

Sunday or holiday. Federal Rule of Civil Procedure 6 shall not 

apply to time limits under this Order . 

17. Counsel are further advised that all time limits and 

restrictions outlined herein shall be strictly observed. 

And it is so ORDERED. 

UNITED STATES DISTRICT JUDGE 

Date: ________________________ ___ 
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IN Till.:: UNI'l'l.::U :::i'l'A'1'l.::!.:i Ul:"'>Tl\lC'1' CUUKl' 

FOR THE EASTERN DISTRICT OF VIRGINIA 
Richmond Division 

Plaintiff 

v. CIVIL ACTION NO. 

Defendant 

PRETRIAL ORDER 

At a pretrial conference held on __ --~. ______________________ _ 
this case was set for a trial with a jury on 
at 

Discovery must be concluded by 

By one week prior to trial, 
counsel must exchange with each other and file with the Clerk 
a list of witnesses proposed to be called, a list of exhibits, 
and the exhibits themselves, premarked. Ob jections to exhibits 
must be noted within five (5) calendar days after the exhibits 
are filed; otherwise the exhibits shall stand admitted in 
evidence. 

Counsel should file with the Clerk by 12:00 Noon three 
(3) calendar days before trial written proposed jury instructions. 
If the third day before trial is a Saturday or Sunday, the 
proposed instructions shall be filed with the Clerk no later 
than 5:00 p.m. Friday. 

Now that a trial date has been set, this 
transferred to a Magistrate, without leave of 
the Magistrate can maintain the dates set herein. 

case cannot be 
Court, unless 

I f the parties settle the case, they must submit a f ina 1 
order within thirty (30) days unless the Court has otherwise 
ordered. If such an order is not submitted the Court will dismiss 
the case with prejudice for failure to prosecute. 

The scheduling order previously issued by the Court shall 
remain in effect. 

Let the Clerk send a copy of this order to all counsel 
of record. 

UNITED STATES DISTRICT JUDGE 
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FOR THE EASTERN DISTRICT OF VIRGINIA 
Richmond Division 

Plaintiff 

CIVIL ACTION NO. 

Defendant 

PRETRIAL ORDER 

At a pretrial conference-held -on-___ ----------------------was set for a trial 'wi thout a jury on 
---.....,_ .. _-

Discovery must be concluded by 

this 

By one week prior to trial, 
counsel must exchange with each other and file with the Clerk 
a list of wi tnesses proposed to be called, a list of exhibits, 
and the exhibits themselves, premarked. Objections to exhibits 
must be noted wi thin five (5) calendar days after the exhibi ts 
are filed; otherwise the exhibits shall stand admitted in 
evidence. 

Counsel should file with the Clerk by 12:00 Noon three 
(3) calendar days before trial written proposed findings of 
fact and conclusions of law. If the third day before trial 
is a Saturday or Sunday, the proposed findings of fact and 
conclusions of law shall be filed with the Clerk no later than 
5:00 p.m. Friday. 

Now that a trial date has been set, this 
transferred to a Magistrate, without leave of 
the Magistrate can maintain the dates set herein. 

case cannot be 
Court, unless 

If the parties settle the case, they must submit a final 
order within thirty (30) days unless the Court has otherwise 
ordered. If such an order is not submitted the Court will dismiss 
the case with prejudice for failure to prosecute. 

The s<.:heuu 1 loy !.JrLil.: C tJI."CV iou!.> 1 y l::;s ueu by the Ccurt 5h.:111 
remain in effect. 

Let the Clerk send a copy of this order to all counsel 
of record. 

UNITED STATES DISTRICT JUDGE 
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IN TrlE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

Plaintiff 

CIVIL ACTION ~O. 

Defendant 

SCHEDULING ORDER 

A pretrial conference will be held in this action on 
at 

All discovery must be concludcd two weeks prior to the 
date of trial. The trial date will be set at the pretrial 
conference for a day certain, not later than four to eight weeks 
from the date of the pretrial conference. Once a trial date 
has been set, the case cannot be transferred to a Magistrate, 
without leave of Court, unless the Magistrate can maintain the 
trial date. 

Unless a later time has previously 
defendant who has not filed an answer must 
(10) work days from the date of this order . 

been 
do 

allowed, 
so within 

any 
ten 

Within twenty (20) calendar days from the date of this 
order, counsel shall meet and confer in an ~ffort to enter into 
wri tten stipulations of any uncontroverted facts. Between ten 
(10) and twenty (20) calendar days before trial, counsel shall 
meet and confer in an effort to enter into further written 
stipulations of any uncontroverted facts and of the undisputed 
authentici ty of any documents. All stipulations shall be filed 
wi th this Court by 12: 00 Noon no later than three (3) calendar 
O.:lys bcfore tri.:ll. If thc third O.:lY ue[orc tri.:ll is .:l S.:lturd.:lY 
or Sunday, the stipulations shall be filed with the Court no 
later than 5:00 p.m. Friday . 

Thirty (30) calendar days from the date of filing, all 
non-discovery motions unnoticed for a hearing are considered 
submi tted on the pleadings. A hear ing date should be arranged 
with the Court's secretary. 

1 



Within ten (10) work days from the date of fili~g, all 
discovery motions unnoticed for a heuring are deemed wi thdrawn. 
Any discovery matter not resolved by the parties purs~ant to 
Local Rule 11.1(J) that is submitted to the Court for resolution 
will result in sanctions being imposed on either the 
non-prevailing party, such party I s attorney, or both, fursuant 
to Rule 37, F.R.Civ.P. 

Responses to motions shall be governed by Local Rule 11 (F) . 
Replies, if necessary, shall be filed within three (;) work 
days after the response. 

If a party objects to the production ·of documents on the 
grounds of attorney-client privilege, attorney, work p=oduct, 
or any other privilege, he must provide the requesting party 
with an inventory list of the documents to which he is objecting, 
and a brief description of what each document contains. Unless 
this list is provided at the time the objection is filed, the 
objection will be considered waived. 

One week prior to trial, counsel must exchange wi t~'1 each 
other and file with the Clerk a list of witnesses proposed to 
be called, a list of exhibits, and the exhibits themselves, 
premarked. No witness or exhibit not so listed and filed will 
be oermitted at trial exceot for impeachment or rebuttal purooses. 
Objections to exhibits must be noted (they will be ruled on 
at trial) within five (5) calendar days after the exhibits are 
filed; otherwise the exhibits shall stand admitted in eviden~e. 

Counsel should tender to the Clerk two binders of the 
exhibits to be used at trial. These should be indexed for easy 
reference and each exhibit should be individually tabbed. One 
of these binders will be for the Court I s use and the other is 
for use by the witness. Counsel should have their own copy 
of each exhibit and should furnish opposing counsel with a copy 

. of each exhibit. If counsel desires, each juror may also have 
a binder of exhibits to view as counsel examines the witnesses. 

No expert witness will be permitted to testify who, in 
response to a request for his identity, has not been identified 
as such in time to allow the facts relied upon and opinions 
held by such expert to be obtained by F.R.Civ.P. 26(a)(4) (A) 
or deposition prior to the discovery cutoff. This includes 
trea ting physicians, other health care providers, and in-:"ouse 
technical witnesses if they are asked to give an opinion on 
causation or any other relevant issue. Only one expert per 
discipline is permitted, except by Court order. 

Depositions, interrogatories, requests for documents and 
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admissions, and answers and responses 
filed except on order of the Court or 
F.R.Civ.P. S(d) . 

thereto, shall 
for use in this 

not be 
action. 

In non-jury cases, counsel should fi le with the Clerk by 
12:00 Noon three (3) calendar days before trial written proposed 
findings of fact and conclusions of law. In jury cases, counsel 
should file with the Clerk by 12:00 Noon three (3) calendar 
days before trial written proposed finding jury instructions . 
Counsel should also supply copies for the Court I s use. If the 
third day before trial is a Saturday or Sunday, the proposed 
findings of fact and conclusions of law or proposed jury 
instructions shall be filed with the Clerk no later than 5: 00 
p.m. Friday. 

In all cases where a prevailing plaintiff is entitled to 
attorney fees, counsel for the plaintiff must deliver to counsel 
for the defendant, three (3) calendar days before the scheduled 
trial date, his accumulated time records and a quantified fee 
demand. If the plaintiff prevails at trial, counsel should 
then be prepared to proceed with a hearing to determine the 
plaintiff I s fee entitlement. Failure to comply with this 
procedure will be deemed a fee waiver. 

Issuance of SUbpoenas, assessment of 
qualification of experts, and deposi tions will 
Local Rules 19, 20(c) and 21, respectively. 

jury costs, 
be governed by 

Counsel are advised that if this Order conf licts with the 
Federal or Local Rules, a hearing within ten (10) work days 
should be scheduled to resolve such conflicts. 

UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 

EASTERN OISfRICT OF VIRGINIA 

NORFOLK. VIRGINIA 23510 
C .. A .... BERS OF 

\L.VITT CLARKE. JR. June 7, 1991 
DISTRICT JUDGE 

fUN I 11991 

TO: Jean Basnight 

FROM: J. Calvitt Clarke, Jr. 

RE: Asbestos Scheduling 

To avoid the difficulties we now experience in 
entering timely scheduling orders in new asbestos cases 
being filed in the Norfolk and Newport News Divisions, 
I have prepared the enclosed form orders for the 
Clerk's use in setting these cases for trial. 

Using the attached dates as a scheduling guide, you 
should select the appropriate trial date and complete 
a form Scheduling Order upon the filing of each 
asbestos case. A copy of each order entered should 
be provided to Michael Gunn. 

As soon as all cases have been set on a given date, you 
should prepare the form Consolidation Order listing all 
cases set for that date, thus notifying all counsel of 
the anticipated trial group. A copy of this order also 
should be given to Michael • 

If you have more ideas, I would 
suggestions • 

your 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

NORFOLK AND NEWPORT NEWS DIVISIONS 

CONSOLIDATION ORDER 

These cases, having been set for trial on 

_______________________ , are ORDERED CONSOLIDATED pursuant to the 

provisions of Rule 42(a), Federal Rules of Civil Procedure. 

Counsel need supply only one copy of each paper submitted in 

these cases. 

Copies of this order shall be forwarded to counsel for all 

plaintiffs and all defendants. 

It is so ORDEREDo 

UNITED STATES DISTRICT JUDGE 

At Norfolk, Virginia 
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ASBESTOS SCHEDULING DATES 

Case is Filed 

June 3 - 14, 1991 

June 17 - July 12, 1991 

July 15 - 26, 1991 

July 29 - August 9, 1991 

August 12 - 23, 1991 

August 26 - September 6, 1991 

September 9 - 20, 1991 

September 23 - October 11, 1991 

October 15 - 25, 1991 

October 28 - November 8, 1991 

November 12 - 22, 1991 

November 25 - December 9, 1991 

December 10 - January 10, 1992 

January 13 - 24, 1992 

January 27 - February 7, 1992 

February 10 - 24, 1992 

February 25 - March 6, 1992 

March 9 - 20, 1992 

Trial Date 

December la, 1991 

January 14, 1992 

January 28, 1992 

February 11, 1992 

February 25, 1992 

March la, 1992 

March 24, 1991 

April 14, 1992 

April 28, 1992 

May 12, 1992 

May 27, 1992 

June 9, 1992 

July 14, 1992 

July 28, 1992 

August 11, 1992 

August 25, 1992 

September 9, 1992 

September 22, 1992 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

NORFOLK AND NEWPORT NEWS DIVISIONS 

Civil Action No . 

SCHEDULING ORDER 

Pursuant to the court's ruling on December 31, 1990, with 

respect to all asbestos cases to be filed in the Norfolk and 

Newport News Divisions of this court, it is ORDERED that the trial 

of this case is set on 

using the following trial preparation schedule. 

Final Pretrial Conference: 

Attorneys' Conference: 

Mandatory Settlement Conference: 

Deadline for: 
(1) Defendants' Discovery 
(2) De Bene Esse Depositions 
(3) Depositions of Medical Experts 

Plaintiffs' Discovery Cut-Off: 

Monday, 9:00 a.m., 15 days 
prior to trial at 
courthouse 

Friday, 10: 00 a.m., 10 days 
prior to Final Pretrial 
Conference 
(25 days prior to trial) 

32 days prior to trial 

35 days prior to trial 

45 days prior to trial 



Defendants shall: 
(1) Return all medical materials 

to Plaintiffs with reports 
from their medical experts; 

(2) Provide Plaintiffs with reports 
from all of their experts* 
other than medical experts; 

(3) Respond to all Plaintiffs' 
settlement demands with good 
faith offers. 

Defendants' witness List Due: 

Plaintiffs provide to Defendants: 
(1) Witness list 
(2) Reports from all of their 

experts other than medical 
reports· 

(3) Good faith settlement demands 

Plaintiffs deliver to Defendants: 
(1) All medical materials, x-rays, 

pathology, etc., collected by 
Plaintiff 

(2) Reports by Plaintiffs' medical 
experts other than treating 
physicians 

(3) Plaintiffs' Answers to standing 
Interrogatories and provide 
available medical records and 
authorizations to Defendants 

60 days prior to trial 

90 days prior to trial 

120 days prior to trial 

150 days prior to trial 

• with regard to those experts from whom reports are not provided, 
the party listing such witness shall designate and provide to 
opposing party a representative transcript of prior testimony of 
such witness which contains the substance of the facts and opinions 
about which the witness is expected to testify. 

NOTE: Plaintiff is required to furnish all defendants with all 
medical reports in plaintiff's possession and complete work 
history of plaintiff at time of filing of complaint. 
Plaintiff is also required to furnish all defendants with 
any additional medical reports as they are received. 

If a third-party action is involved, cut-off dates for third-

party defendants shall coincide with those fixed for the 

defendants. 
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The dates established by this order shall not be varied by 

counsel absent further order of the court. Failure to comply with 

any deadline may result in the imposition of sanctions against the 

parties and/or counsel. 

It appearing that there are common issues of law and fact 

applicab1a in this and other asbestos Cuscs pending in this court, 

it is ORDERED that this cause be, and it hereby is, CONSOLIDATED 

with c/p 77-1 for discovery and all further proceedings. 

Copies of this order shall be forwarded to counsel for 

plaintiff and to known counsel for the defendants. 

It is so ORDERED. 

UNITED STATES DISTRICT JUDGE 

At Norfolk, Virginia 
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'MEMORANDUM TO 'IRANSF.EROR CLERKS OF UNlT.ED STATES DISTRIcr COURTS 
AF.P.EC'IED BY'l':BE FIIJNG OP THE PANEL'S OPINION AND ORDER. IN 
:MDL .. 875 - IN RB ASBBSTOS PROWCTS IIABILII'Y tmGAUON ~O. YO 

.Enclosed is a copy of tho opiDion aDd order filed by tbc Panel today .in the above-refe:tenced Jiligation 
which is bc:iD.g transmitted to the CIm:k: of tho Eastem Distx:ict of Pennsylvania. for iiUng. As you know. 
~ transf'ets will be effective upoll :filing of the opinion and order in that disttict.. A copy of my transmittal 
!cUer'is CDClosed far your info.rmation. 

Your attention is diIeded to footnote 11 on page 16 of the opinion which sta.tes that the Panel -requests the 
~ district cIc:ks to notify tha CI=:k of ~ Panel of my a.ction.s 011 Schedule A in their distdcts that 
bavc beeI1 %eSOlved. or axe in tdal, so as to permit the Panel to .fssac a cauecdon m:dcr excluding such 
actions fmm t:raD.Sfer:. • Please notify this office within tho om two weeks regmiing any necessary 
com:ctians.. You may ~ any coaecdons via oommercial (202) or FrS 653-7235 .. 

Abo. please note a significaDt change in the usual multfdistrlct litigatioll proced'l1ll:S. Tbo Panel, an page 
17 of the opinioa, has suspended. Panel. Rule 19 which dea.1s with the tnmsmiua. of .files from. the ttansfemr 
to the rrausfercc distrlct. Consequently, THE CASE F1LB JS NOT TO BE ~ TO THE 
EASmBN DISnUcr OF PENNSU V ANlA. You wDl :J:eCP.i.vc a certified copy of tho opinion fi:om the ' 
transf"er= diMr::fct andt based on fbat notification, the actlon will be terminated in your distr:ict. Theteafter, 
howevel', cmly desipted docum&uf:s spet.ifically reques1I:d by the traJJsfeD:e judp are to be t:ra:.asmitt.ed to 
the transfi:reo district. T.bis ~ will :remain. in eff'ec;:t for the tIamfer of this iDitial group of actiomJ as 
wen as :fbr ttansfcz' of any :fbtu:ra -tag-alouC- actiDos.' . 

&dosuma: 0piDf0n a:ncl Older 
Tlansfeme Clerk Tra11smittal LcUer 

cc:. Honnrablo Chades lL W~ 
Mr. Mf.cbae1 13. lCuDz 
Chief 1udges, TJ:ansferor D.istdcts 

.. ' . 
" ~. '.... 
• ,.to. ••• ,_*_ .... _ .... _ . '. I·'~··· ' . . . .. -... .. 
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DOCKET NO. 875 
I ~y 39, 1991 I 

PAD.:[CI1 D. KOWlUW 
CLBIat 0:1' DB pum;, 

BEFORE THE JUDICIAL PANEL ON MULTIDISTBICT UTIGATI.ON 

IN RE ASBESTOS PRODUCTS UABHJ.TY LITIGATION (NO. VI) 

BEFORE JOHN F. NANGLE, CHAIRMAN, S. HUGH nu..LTN,· MILTON 
POLLAcx,* WUIS H .. POLLAK, HALBERI O.WOODWARD, ROBERT R. 
:MERHIGE, JR., AND WILLIAM B. ENRIGHT, JUDGES OF THE PANEL " 

OPINION AND ORDER 

JUDGE NANGLE, CHAIRMAN, DELIVERED THE OPINION OF THE 
p~ INWHICH./UDGESPOLLAK,.WOODWARD, MERHIGEAND 
ENRIGHT JOINED . 

00 January 17,1991, the Panel. issued an order to show cause why all pending fcdc:ral 

district court actions not tllen in tIiaJ. mvolviQg allegations of personal injury or wrongful death 

QltJS€'A by asbestos should not be centIalized in a single forum tulder 28 U.S.C. 11407. Because 

of the dfffjculty in seMng this order on the enormous number of parties in this docket, the Panel 

relied OD the clerks of all district courts to serve the partieS to actions in their re:spc:ctive 

districts. 1 A:s a n:sult, the parties to the 26,639 actions pending in ~ feder:aI. districts and listed 

on the following Schedule A are subject to the Pand's order.1 Mare than 180 p1c:a.dinp have 

*Judaa DIIIIIl aDd. PoIIact·d.fd DOt partfcIpate in the decision of this matta:. 

lJt appears Ibat tbe on1y districts with pcadia. asbestos actions that did DOt etfed: service of lb. 
Panel"s ol."dlir IN tho Easum District of WIsconsin and the Dim:ict of Rb.cxla IsIaud.. In view of the 
Panel~s cUspo.sidoD ofdafs docket, die actiom peudiq mere will be treared as poDmtial tIi-aloDg adions 
in accord.aDce witII the Paud's Rules. .s. Rules 12 and 13. R.P.1;P.JLL.., 120 F.R.n. 251, 2S8-59 
(1988) •. 

2the Statistical Df.visioa of tf.us Administtadve Office of the United Stabs Cow:ts repoIts that as of 
March 31, 1.991, m:ady 31,000 acdoos wete peodiDg in ftldetal disUidS. Based. on PaDeI. comrnDDicatious 
with courtS du:oagboatthe COUDtry, the approximately 4,000 peDd.iq acdoDs DOt embraced by the pEeSeat 

. (c:omfm1ed.. .. ) 

.. ' . " 
" ." "..... " "" . . . . . ". 
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been filed in respons8 to the Panel's order, and a four hour hearing on the question of t:raDsfcr 

was hc:Id on :May :30~ 1991 in New York City, at which time '57 counsel presented oral 

argument. In many instances the aUomcys filing these pleadings or participating in oral 

argwnent wer:c representing the views of large groups of parties. 

Supporting tmnsfer are plaintiffs in approximately 17,000 actirms (including a core group 

of more than 14,000 plainti.trs represented by over 50 taw finns) and 30 defendants (24 of which 

are named in more than 20.000 actions). Opposing transfer are plaintiffs in at least 5,200 

ac&ioos and 454 dcfcadancs. The positions of those parties that have ex:pn:ssed a pxeference with 

respect to tJ:aIJsfcree district are varied. Many parties suggest centralization in what amounts 

to their home forum.. The Fastem District of Pennsylvania is the district eitbet expressly 

:favored or not objected to in the greatest nm:nber of pleadings. The &.stem Distx:ict of Texas, 

which is the choice of the aCoremcntioned core group of 14,000 pIain~ is also the distdct that 

has geDCEatcd the most oppositioD from defendants.. Other suggested districts that go beyond the 

home forum approach are the District of the District of Columbia, the F.astem District of 

LOUisiana, the Northem District of Ohio, and the Ea.stem Distr.ict of New YOIk. Some parties' 

forum n:commendatinns axe expressed in the foJ:m. of a suggested individual transferee judge or 

transferee judge structure.. 

On the basis of the papas filed and the hearing held, the Panel .tiuds that the actions in 

this litigation involve common questiDn.s of fact relating to injuries or WlOngful dcaJ:b. allegedly 

; ''(._c:oDtiDued) 
~ Iitdy iadude actfoDS that, as ot lamJaEY 17, 1991, were overlooked, in trial or alIeady at 1_ 
partially tried bdt not yet statisticIIIy dosed because, _ JlII, claims IIIfost ODe or mora defendants 
were Dyed UDder the BaDkrap1:q Code. 
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caused by exposure to asbestos or asbestos contajning products. and that centmlization under 

§1407 in the Ea.stan District of Pennsylvania will best serve the convenience of.the partics and 

witnesses and promote the just and efficient conduct of this litigation. 

DISCUSSION 

Any discussion of §1407 transfer in this docket must begin with the recognition that: the 

question does not arise in a vacuum. Indeed, the impetus for the Panel"s order to show cause 

was a November 21, 1990 letter signed by eight federal district judges responsible for many 

asbestos actions in their respective distrl.cts.:J These judges, citing the serious problem that 

asbestos persooa1 injury litip.tion continues to be for the fcdCRl judiciary, requested tbat the 

Panel act on its own initiative to address the question of §1407 transfer. Furthermore, as the 

title of this doclo:t suggests. this is the sixth time that the PancI. has considered transfer of 

asbestos litigation.. On the five previous occasions (1971, 1980, 1985~ 1986 and 1987) that the 

Panel conside.rcd the question, it denied transfer in each instance. 4 

The Panel's constancy is not as mmatic as a mere rc:::c:itation of the denials might 

suggest, however. The 1986 and 1987 docla!ts consi.derai by the Panel iIIvolved only five and 

two aaions, r=spectivcly. The 1985 Panel decision pertained not to personal injury/wrongful 

'The sipatories 10 this leuer are Judles Walter 1. Gu. III (S.D.Miu.), ThoPJaS D.Lambros (N.D. 
Ohio)~ AlmH. Nevas (D.CoDIL). Ridwd A. ScheU (B.D. TL). Oaadea Schwartz. Jr. (E.D.La.) .. Omles 
R. WeiDel' OS.D.Pa..), Clwia.R.. Wane (S.D. Iowa) aDd Rya W. Zobel (D.Mass..). AddltionallYt1udp 
Jack B. Weinsreiu (B.,D.N.Y.) bas contacted the PaDel staff aDd reque::slZd that he also be cousidered a 
sipatOry 10 the lelia'. 

"In re AsbMtos and Mbc;stQS Insulation Material Prodycts Liability Uliptiou. 431 P.Supp. 906 
(J..P.ML (977); In to Asbestgs PmdUd!!i LiabilitY Litjptfon lNo, m. MDL-416 (l'..P.M.L. MardI. 13, 
1980){uupaOlisbed. order): In [J Asbestps Sc;bogl pmdttecs LlabRJty Ljtipdoa.. 606 F.Supp.. 113 
(1.P..M..L.. 1985); In re Ship AsbCltgs Products LiablJlY Utigatiog. MDL-676 (l'.P.M.L. Feb. 4. 
1986)(tmpUblishec1 0.); aad Itt to Leon BlaIr Asbestos J>rpducts Uabllity Litiptio", MDL-702 
(J.P.M..L. Peb. 6, 1987)(UDpublished onter). 
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death asbestos actions but rather to property damage claims of school districts that incw:rc:d 

significant costs in removing asbestos products from school buildings. The denial ill the 1980 

Panel docket was based almost exclusively on the movants' fuilure to offer any distinctions that 

would warrant a disposition diffCICDt from the Panel's first asbestos decision in 1977. 

It is only in the 1977 decision, pertaining to 103 actions in njneteen districts, that the 

Panel offe:ced any detai1l:d analysis of its asbestos litigation reasoning with respect to asbestos 

peaonal injm.y/wrongful death actions. In that decision, the Panel first listed the primaty 

arguments of the responding parties that unanimously opposed transfer:: advanced stage of 

proceedings in many of the actions; use of voluntary coordinating arrangements in several 

disttid.s; Iaclt of commonality among defendants and plaintiffs; ciIcum.stana::s of exposute 

p:cdominantly unique to each action; individual questions of causation in each action; 

predominantly individual questions of the liability of each defendant in each action; 10Cll issues 

prcdominatiDI in the c:l.i.scoveiy pIOCess; absence of poss1oility of inconsistent or overlapping 

class certifications; and the readily discemiblc nature of the principal area common to all 

actions, the state of medical and scientific knowledge at a pan:icu.Ia:r time rep.rding the health 

bazatds posed by c:qJOSUIe to asbestos. 

In deaying tmnsfer in the 1977 decision, the Pand recognized the =stencc of some 

c:ommon quesdoos of fact among the actions. For in that docket, as in the matter cum:.ndy 

befoIe t.bc Pulel, all actions contained alltJ3tions of personal injury or death as a re.sult of 

expo~ to a..sbcstos or asbestos containjDI products. The Panel nevertbdess held tbal: the other 

cdt:ria for §1407 transfer were not satisfied. In relevant part, the Pmcl stated: 

Many factual questions uniqut to each action or to a group of actions a.ln::ady 
pending in a sin&le district clearly predominate, and tbercfOJ:e transfer is 

i.tlJ UUd 
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WlWartaDtcd .... FUIr..hertnuIC, many of these actions already arc well advanC'.ed • 
Some of the actioos havc been pending for up to four years, and trial dates or 
discovery cutoff dates have been set in several actioos. Under these 
ci:rcumstanCeS, transfer would not further tlte purposes of Section 1407. 

ldJ 00 

In Ie Asbestps and Asbestos Insulation Material Prodrrcts Liability Litigation, 431 F.Supp. 906 

910 (J.P.M.L. 1977). 

Many of the parties presently opposing transfer in this docket rely on the facts am 

reasouing of tbe Panel'5 1977 transfer decision.. They insist that the situation that warranted 

dcl1ial thm not only still prevails but has been magnified by the greatly incrca.sed number oj 

actions and parties in fcdetat asbestos pCI'50nal injury/wrongful death litigation - more than 

30,000 pending federal actions now, as opposed to the 103 actiQDS subject to the Panel's 1977 

d •• eastOQ. In our View, it is precisely this chanlC that now leads us to conclude that 

centralization of all federal a..sbeatos personal injury/wrongful death actions, in the wards of 28 

U.S.C. §1407(a), -will be for the conven.ience of parties and witnesses and will promote the just 

and c:fIic:ient conduct of such actions. II In short, we are pel3"arled that this litigation has reached 

a magnitude, not COnfaDplatcd. in the record before us in 1977, that tb..rcateas the administmtion 

of jusdce and that requiIes a new, stramlined approacb. 

The Puel is not the first to reach such a conc1nsiDn. Iust this past March 1991, the 

Judicial CoDfi::.rence Ad Hoc Commitll:c on Asbestos Litigation, whose members were appointed 

by Chief Justice William H. Rehnqui~ stated as follows: 

The committee bas struggled with the p.IOb1ems coafrontiDl the courts of 
this Dation arisinl front death and disease attrlbutab1e to airbomc asbestos 
iDdm¢riaJ mataials and products. The committee has concluded that the situ.aJ:ion 
has reached critU:al dimensions and is getting WOISe. What has been a frustrating 
problem is becoming a ctislste.r of major proportioas to both the victima and the 
pmducen of asbestos products, which the courts are iR-equipped to meet 
elfectfvd.y. 

.... ~ "". ~". ~. .. ..... ' . .... : .. : .. 
:. ":.! 



After e.uco.slve study, the Instilute for Civil ~ustice of the Rand 
CaI:para.tioa . in 1985 obsen'ed, with respect to how the civil justice system 
handles asbestos claims, that- " 

1hc picture is not a pretty onc. Decisions concerning 
thousands of cJea.ths, millious of injuries, and billions of dollars are 

. entanaJed in a litigation sysa:m whose sttcngthS have increasingly 
been oV'U3badowed by its weaknesseS. 
The ensuing :five years have seen the pictmc worsen: increased. filings, 

larger" backlogs, higher costs, more banlauptcies and poorer prospectS that 
jDdpmts - if ever obtaiDed - can. be collected. 

It is a talc of danger kDown in the 19305, exposure inflicted upon millions 
of AmeticaDs in the 1940s and 19501, injuries that began to tab their toll in the 
1960s, aDd a flood of lawsuits bcginrring in the 1970s. On the basis of past and 
cm::teDt filing data, aDd because of a latency pedod that may last as long as 40 
yeatS for some asbestos related diseases, a continuing stream of claims can be 
e:;pcded. The final toll of asbestos rcJa.ted injuries is~. Pl:edictions bave 

" b=l made of 200,000 asbestos d.i.se:a& deatbs befon: the year 2000 and as many 
as 265,000 by tbe year 20IS. 

The most objcctioaahIe aspects of asbestos litiptiml can be briefly 
summarized: docbCs in bodJ fedetal and stUc courts amlinue to groW; long 
delays are roatine; trials arc too lo.ng; the same issues am liJipled over and. over; 

. transacdon costs cu:ced the victims' mcovery by ncad.y two to one; exhaustion 
of assets ttu:eatens and distm:ts the process; and future claimants may lose 
aUDgetbcr. 

:BIJ;Iott of De Judicial Confermce Ad Hoc Committee rm Asbestos LUigation, 1-3 (1991) 

(~tDOte olDitted) (hc:reina.tler Asbestos Committee Repor(t. The Committee pointed out that 

: ~y in the federal system nearly two new asbestos actions are bc:inl .filed for every action 

tcrmi~tcd,. and that at tho c:m:reot.rate, tbm: will be mm:e thaD 48,000 actions pending in the 

federal caarts at*' end 01 tha:e years.. a"bcstps Comrnitt;; Rr;pgrt. .mmm. at 8. 

~ Committee also c::liscassed the ongoiDg cbange in tbc <Iemop3phic:s of asbestos 

Iitiptioa. in tile fed&:ml courts: 

ID. 1984, wbm the Federal Judicial Cent=' hdd :lis fiat asbestos 
~ asbesms litipdga. ill that federal. COUl:tS was qc1y co.oceatratal in 
aaly four di.st.dct courts. S1ncc tbat d.me, however, ubc:scos CUll ha:¥c inftItratcd 
virtually ew::q Cedaa1 dfstdct. AsbcItos litigation must tf:wnb:e be viewed as 
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a national problml ta.ther than merely a local or regional onc, C5pCCiaUy with the 
mtmber of AmericaDS affected. 

Asbestos Committeri Rqzort, JDID, at 9 (footnote omitted). 

Coaclusions simjlar to those of the 1udicial. Conference Asbestos Commjttee have also 

been reached by judges actively involved in asbestos litigation. In perhaps thc most recent 

comprehea.sive review of asbestos litigation, 1udgc Jack B. Weinstein (E.D.N. Y.) observed: 

The la.tge number of asbestos lawsuits pending throughout the country 
tb.n:atens to overwbelm the courts and deprive all litigants, in asbestos snits as 
weD. as other civU cases, of mcaniagfW. I'e$Oiution of their claims.. .•• Several 
commcntalm'S have .IeCOUD.1l:d tile inefficiencies and inequitia of case-by-case 
adjudicatioa in tile COIlb:l:t of mass tort disasters. .s.=,~, Rosalbc:I:g, ~ 
Actions fpc Mas Torts; Paine Indjyjdtpl Justice by CoIlc:ctjye Means. 62 Ind. . 
L.1.561 (1987); Trends in Asbestos LUiption (Federal Iudicial Ceo.b:r 1987); . 
.Rubin, )fa" Tot1s and Litiption Disasters. 20 Ga.. L' Rev. 429 (1986); Nme, 
CIas3 Certification in MUS Accident Cases Under Rq10 2300(1), 96 li:u:v. L. 
Rev. 1143 (1983); Comment, EedcmtI. Mass Tort gaH Actions: A Step Toward 
~ and Miciency. 41 Alb. L Rev. 1180·(1983). 

The heyday of individual. adjudicaJ.ion of asbestos mass ton laWStIits has . 
long paS!ed. .sm (Asbestps Committee Reportl. azr:a. at 7 (wone point on which 
plaiJ?Dtfs' coUD.Sd, dcfcuse counsel aud the judiciary ca.a. agr;ee is that the present 
way in which we have attempted to resolve asbestos cases has failedW). The 
IeUODS are obvious: the complaity of asbestos c:ases makes them expensive to 
litigate; costs are ~ when' each individual has to prove his or hec claim 
~ .t!Q!Il; high tIansaction costs .red~ the rcaJVery available to su~fUl 
plaintiffs; and. the sheer number of asbestos cases pending nationwide t.hreatens ; 
to deny justice and compeusatjon to many dcse.r:v.ing claimants if each claim is 
bancDc:d individually. The backlog is eroding; a fundamental·aspiration of our 
judicial SYSIem to pi:oYide equality of tn:atment for similarly situated pa:so11S. !;f. 
['Asbestos in the Courts; no Cha1Jenco of Mass Toxic Torrs (RAND .. Inst.. of 
Social. Justice 19~JJ am. at 12 (recent wave of asbestos litigation marked by 
high coocentration of claims, dominance of cba.tactedst1e.s of indiv:idual asbestos 
cases, bebaviDr of paIties, lawyers and the attributes of judges -aeat.ed. a situation 
in which dispositmDs are slow, costs are.bigh, and outcomes am variable-). 

Qverbaqina this massive failure of the present sym:m is the reality that 
them is DOt CIlOUJb. money available from traditional defenc:lants to pay for cw:rcnt 
and future claim&. Evm the IIJ.Cm conservative e3rimates of' fatm"e claims, if 
realistically atima.ted em the boob of many present de&:Gtfants, woald lead to a 
declaration of insolvency - as in the case of some dozen manufactuma atready 
in banlauptcy. 
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In re Johns-Manville Corporation. et aI., No. 90-3973, slip op. at 61-63 (E.D.N. Y. May 16, 

1991). 

Givc:J. the dimensions of the perceived problem in federal asbestos litigation, it is not 

smp.dsina that no ready solution has emerged. The] udicial Conference Asbestos Committee 

c:oneIuded that the only true solution lies in Congressional legislation. NC'lertbeless, it stressed 

that II [a]t the same time, or failing congressional action, the federaljudiciary must itself act now 

to achieve the best perlbnnance possible from the system under cur.rent Jaw." Asbestos 

Committm Remrt, mpm. at 4. Ibe Committee also Doted that the Panel's order to show cause 

was pending at the time of the issuance of the Commiucc's report. The Committee observed 

that -this committee, by ~ recommendations, does not intend to affect or restrict in any way 

the adio.as of the Panel under 28 U.S.C. §140'7 or reduce the Panel's ju.risdicti.on or authority ... 

IsL. at 22.5 

It D a.gaiDSt this backdrop that the Panel's decision and role in this litigadon most be 

unc:IeaIDod.. rust of all, our decision to order tr.ulSfer is not unmindful of the fact that the 

impact of asbesIDS litigation varies from district to district, and that in some courts asbestos 

persooal. .injwy actions arc being resolved in a fashion indistinguishable from other civil. actions. 

n is not smprising, tI1er:efmc, tbat parties and courts involved in. such actiODS might urge that 

incJ.usion ofthc:ir actions in multidistrict proceedings is inappropriate.. The Panel, however, must 

weigh the interests of all the plaintiffs and all the defendants. and must consider multiple 

lliiption as a whole in tbe light of the purposes of the law. In n; Multfdistrict PriyatA Civil 

~ Committee also obsened that, in the interest of ceattalizin, asbesros claims 10 the greateat extent 
poaible, 1U Panel-, authority ·could be eDtpan.ded to allow the Panel to taasf'eC' 2dioas fbi.' trial as well 
as me pretrial proceedings. • Asbestos Committee Reoort.llUl11t at 31. 

.... - ". 

4lJUlU 
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Treble DamaS Litigation Inyolying Libl"i.Q' Editions of Children's Books, 297 F.Supp. 385, 386 

(l.P .M..L. 1968). It.is this perspective that leads u.s to conclude that cent:ral.ization in a single 

district of all pend"m, fedCl2l personal injury and wrongful death asbestos actions is necessary. 

Much of the argument presented to the Panel in response to its order to show cause is 

devoted to pa,tties' differing (and often inconsistent) visions of §l407 proa:t:dings: 1) some 

plaintiffs sec centralized pretrial proceedings as a vehicle leading to a single national class action 

trial. or orher' typeS of consolidated trials on product defect, state of the art and punitive damages, 

while many defendants staunchly oppose such a trial, favor a reverse bifun::ation pnx:edure 

where actaal damages and individual causation are tried before liability, and hope to usc §1407 

proceen;np to c:ffi:ct the severance of claims for punitive damages through a t:ransfcree court 

order ditecting that, upon the retum of any case to its transferor distdct, such claims IlDt be tried 

Wlti1 claims for compensatory damages have been resolved in all fedc.ral cases; 2) some parties 

hope to persuade the transferee court to establish case deferral proirams for plaintiffs who are 

not critically ill, or who ha"e been exposed to asbestos but do not presently show any signs of 

impai.r.ment (L.c.., plearal ~), while many plaintiffs assert tbat such proa:dures are unfair 

or unconstitutional; 3) in. response to the pressing conccm about transaction costs in this 

litipdon., some defendants consider 11407 transfer net:essary in order to pro'/ide a single fedem1 

fo:mm in which limits on plaintiffs' contingent rees can be addressed, while some plaintiffs 

mainl'llin that tl'anSfer is necessary to prevent the depletion of defe.ndants' limited insurance 
. 
COVCJ2&e by defense costs incurred in multiple districts; 4) some plaintiffs and dc:fendants urge 

that tl'allSfe:r is necessary in order to develop th.rouih discovery proceedings nationwide product 

dam bases on an asbestos products and corporate histories of all asbes&os defendants, while other 

- ..... ~.. .. .. -. ... .... '. ... :....-.. ~-:..- -.- ' ... 



'.10/;,.10/0 • ....... "" 

-10 -

plain tiffs and defendants contend that such efforts would be of DO utility and are simply designed 

to shift: liability; 5) some. pIaint:iff's arc suggesting that defendants' finances are so fragile as to 

require limited fund cJ.ass action determinations pursuant to Fed.R..Civ.P. 23(b)(1)(B), while 

other plaintiffs resist any attempt to restrict their right to PUISUC punitive damages; 6) some 

parties anticipate that a single tmDsferee court would speed up case disposition and purge 

mctitless claims, while others expect a system of spacine out claims so as not to overwhelm 

cum:ndy solvent defendants' cash flow and drive them into bankruptcy; and 7) some parties 

contend that a single transferee court is n.cces.w:y for the pmposc of exploring the opportunities 

for global settlements or altcmative dispute resolution mechanisms, while other parties asse.rt that 

such hopes axe utopian at best as long as i) more than twice as many asbestos cases xemain 

pending .in st:a.tc courts as in fede.ral coutts, and il) eu.aently stayed c1ai.ms against bankrupt 

. defendants cannot be addressed by the transferee court. 0 

fIber. appears to b. some contUsion aDI01lg the parties coneemiog the lDterad:ion of the. pcovfsioos 
of 1110 Bankruptc::y Code. aDd 11407. TJ:aDSfer under 11407 of aD. action containing cWms against a 
defeodaDt in baDkruptcy has 1JO effect on tho auromatic: stay provisioDs of the Baubuptcy Coda (11 
U.S.C. 1362). Claims that have beeo. stayed in the r.raosferor court remain stayed in tile transferee c:ow:t. 
"J'bo Pa:ael, ~, hal neva: coaaldeRd tile pead.eDq' of sadl arayed claims m an action to be an 
impedimeat to U311SfeI' of the aaIoa... 28 U.S.C .. §1407(a) authorizes tile PaDel to ttausfec ooly -civil 
actfoas" aDd DOt cI.ai.mI. "I'ha compleE mulddistrictlitipdoDS befbm the Paue1 have ofteD. iDcluded attioos 
brought apinst multiple delead.aMI, the. claims apinst one or more of whidJ. have bee scayed as a n::su1t 
of baD.kruptcy. To have al10wed the peadeDc:y of claims apJDSt a slDglo baDbupt defeDdant to pndude 
the 1raDSler of ad:iou cont;rfning claims actively beiDa litigated agajDst common nonbankmpt de£eodants 
would have ftusuaIIxl the _enda' purpose of §14,(fT. . 

Some parties have urpd. the Panel to treat lhc bankruptcy reorganizations themselves as -civU 
actions-, appropriate for traDSfer UDder §1407 to the traasCeree distd<:t. The reorganizalion proc:eediDgs 
are DOt subject to our order to show cause, aDd this question is therefore not ripe for a Panel decisioa.. 
We have DOt addressed this qaestign befoR and wou.ld be teluctmt to do so ud: I) die transferee court 
deceani... dIat odI.er' .Iternadves. sacb as cootdiDatioD widl tbe com:emcd bankr;uptcy C01U:tS. a.r:D 

insu:tUclentro accomplIsh tbe goals of 11407; aad 2.) ocher sugpstedmeaas ofU'allSfeningtho bankruptcy 
reorpnizations or relcvaDt portIoos thereof have been fully explored by the traDsfctee court and the 
cona:rnecl banb:u:ptcy coutU. 

(continued ••• ) 
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We ennmerate these i.ssues not for the purpose, as some parties seemingly misunderstmd, 

of passing on their merits. The lan21J3ge of the first sentence of par.agraph (b) of §1407 is quite 

clear about the proper forum. for resolution of such issues - n cooniinated or coo.solidated pretrial 

proceedings shall be conducted by a judge or judges to whom such actions are assigned· by the 

Panel (emphasis addedJ. The Panel bas neither the power nar the disposition to ditect the 

tr.ans:f'exee court in the eu.r:cise of its powers and discretion in pICtrial procc:dings. ~ 

Plumbine Fixture Cases. 298 F.Supp. 484, 489 (I . .P.M.L. 1968). 

We cite these issues oalyas illustra1ions of 1) the types of pa:tIial ma.IlI!:rs that need to 

be adckessed by a single tran.sfcree court in order to avoid duplication of effort (with 

concomitant unnecessary expenses) by the parties and witnesses., their coWlSCl, and the judiciary, 

and in onicr to pICVeDt ina:m.sistcnt d.c:cisions;7 and 2) why, at least iDitiaD.y, all pending fedeml 

pcaonal injury or WIOD&ful death asbesms actions not yet in ttial must be included in §1407 

proc=dings. For example, if, as some courts, parties and commeuJ3tors have suggested, there· 

are insufficialt funds to fidrly c:Ompeasa.te all deserving claimants, this should be detemlined 

before plaintiffs in liptty impacted districts 10 to trial and .secure recoveries (oital including 

punitive damaps) at the possible expc:use of deserving plaintiffs litigating in dist:J::icts where 

,( ••• CO'" i·p,ecO 
FIDaIly. we DOte that CO the meat that state court actious aod bank:raptcy pmawfinp are excluded. 

fi:om the ambit of rba Paul·. t:nmsfIr: decf.sioD,. ttaasfer wiD nooedIe1ess have the salmary eft'ec:t of 
CR8tiDg o. &d1Dl Q;RD.t wIdl wbich such pmceediDp em be coordinated" to the a:teDt deemed des.irab1e 
by the CQDc:emed c;:ou.rrs.. Iadeed,. state comt jud,FS have colDlDlD1icated. to the Paael that coordinadon 
amana state CODdS and a siqle tnnsfereo court ror the federal actions is au objective worthy of pursuit. 

TWe note that 10 the exte:at 1111 of these precdal declslODS en subject to appe1We review puauant to 
imarlocutoly appeal or writ of maudamus. 11407 transfer will also belp to minimize the pot.c:ntial for 
iDamsisteat dcdsioas from ~ of appeals. 

": ;' '\ .... - ..... ~ - .:. ---_._._.- . 
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speedy trial dates have not been available. Similarly, if 111ere are economics to be achieved with 

l;...:.pect to remajning national discovery, pretrial ruJings or efforts at settlement, these should 'Qe 

secured before claims against distinct types or groups of defendants are separated Gut of the 

litigation. Finally, because many of the arguments of parties seeking exclusion from transfer 

are intertwined with the merits of their claims or defenses and affect the ovemIl maoagement of 

this litigatioD7 we are unwilling, on the basis of the record presently before us, to carve out 

exceptions to txansfcr. We prefer instead to give the transfer=: court the opportunity to conduct 

a substantive review of such contentions and how they affect the Whole proceedings. 

n may well be that on furthcc refinement of the issues and c1osescru.tiny by the 

tl:aDSferee coon., some claims or actions can be remanded in advance of the other actions in the 

tamsfereo disttict. Should. the t::ratl!ferec court deem r=nand of any claims or actiom 

appropriate, the traosti::Iee court can communicate this to the Panel, and the Paacl will 

accomplish remand with a minimum of delay. S= Rule 14, R.P.I.P.M.L., 120 F.R.D. 251, 

259-61 (1988).' We add that for tho~ paxUe:J UIging that resolution of this litigation lies 

primarily in the set1ing of , firm, credible trial dates, §1407 transfer may serve as a mrr.hanism 

enabling the a:an.sfcn:e court to develop a nationwi~e roster of senior distrld: and other judges 

available to follow actions remanded back to heavily Impacted districts. for trials in advance of 

when such d.isttic:f:J. ove.tburdened judges may have otherwise been able to schedule them. 

'Those patties who may seek early ~ of their actions Or claims are remiDded of i) Panel Rule 
14{dYs expression of the PaDel·s relLlC1aDCD to oRier remaDd abseat a sagestioa. of temaDd ftom the 
traDstene judge. aDd il) the specLal affidavll requirement of that Rule. 120 F.R.n. at 260. ~ J1Ig, In 
Ie Rgljdq Mule Secgrities and Mi ...... ; Utiptiog, 433 F.Supp. 1125~ 1126 (1.P.M..L. 1977). 
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We remain sensitive to the concerns of some parties that §1407 transfer will be 

burdensome or inconvenient. We note that since § 1407 transfer is primarily for pretrial, there 

is usually no need for the parties and witnesses to travel. to the transferee district for depositions 

or otherwise. s=. ~ Fed.R..Civ.P. 4.5(d)(2). Furthcnnore, the judicious usc of liaison 

counsel., lead counsel. and. stcerin, committees will eliminate the need for most aJunsel ever to 

travel to the tr.msferee district. s.= Manual for Complex Litigation. Second, §20.22 (1985).' 

And it is most logical to assume that prudent counsel will combine their forces and apportion 

their workload in order to streamline the efforts of the parties ~ witnesses, their counsel, and 

the judiciary, thereby effectuating an overall savings of cost and a reduction of inconvenience 
. 

to aD concerned. s= In re Nimn Motor CorporatiQ!l Antitrust Litigation, 385 F .Supp. 1.253, 

125S (J.P.M.L.. 1974). Hopefully, combimng such practices with a 1l~ case managemmt 

approach will, in fact, lead to sizeable reductions in transaction costs (and especially in 

attorneys' fees). 

In a docket of this size and scope, no district emerges as the clear nexus where 

centralized. pn:ttial' proceedings should be conducted. The Panel has decided to centralize this 

Iffigation in the Eastml Disb:ict of Pennsylvania before ludge Ch.arla R.. Weiner. We note that: 

1) mON asUestos personal injury or wlongful death actions are pending in that district than any 

other; 2) the court tb.ele bas extensive experience in complex litiption in gene:al and .asbestos 

litigation in particu1ar:; and 3) the court has graciously expressed. its willingness to assume the 

responsibility for this massive Wldertaldng. Furthermore, in the person. of Judge Weiner the 

'LiaIson COUDSel would be called upon by the Panel ID distribute future Panel orders reprd1a, tag­
alonI actioas arui any other matters 1D their liaison group as c:oacemplatecl in Panel Rule 8(8). 
R..PJ.P..M.L •• .sum:a. 120 F..lt.D. at 255. 
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Panel. finds ajlIdp thonrugbly famiUar with the issues in asbestos litigation, a ttack record of 

accomplisbmCllt and succesUul innovation, 10 and, on the ba.s:i.s of the pleadings before the Panel 

. .in w~ a&1 opinion was ~ressed, a selection to which the majority of respondi.na plaintiffs and 

defendants either exprasly agree or aze DOt opposed. 

MaDy parties have suiiestcci that the dynamics of tPis lltip1iDn mak:c it impmctica1, if 

not i.mpossiblc, for one single judp to disc.baIge the responsibilities of transferee judge, wbiIe 

other parties have cmpbasized that mOle tban a single transferee judge would dilute the judicial 

COD1'ro1 needed to e~y manage the litigation. Varying suggestions bavc beeD made tbaI: 

1he Panel appaiDt additiODal tmnsferee judges to handle spcc.i& issues (e.&., c1w or limited 

KPJ.'be AsQs;stps Committee RIDott. mm. DOted at 15: 
Judge Charles WeiDer. the asbestos case l1I8I1ageI: iD. the 'Eastml District of 

PemJsyIvaaia, Is able to call UPOB over 20 actm aad seaior judps in me district to 
baDdle asb_ c:asa oa a pdodty basis. lD. addition to mandadDI staDd~ abbrevia.tr:d 
p1~p, sacb. as coD1phuat, answCl', aDd. discoveI:y reqae:su, )'l1dp Weluec meets 
reaaJady witb. counsel aDd handles on a repJar b_ all motioDS and. discovery requestS. 
ApplyIDJ tbae sopbisdcated case III8Il3ge.IIleD ted1alqu.es, Iudp WeiDer amJ. bis 
coUeapes have disposed of ume thaD. 2,000 casal througb. 1990. . . 

ADotber tmtamcnt to Iudge Wei.aII"s tecbDiqua comes from tba PaueI. pleading of certtiu .pIaim£Fs 
already befbre him. in Iba PCllDllJlvanfa distrk:t: 

The ~ District ofPelmsylvmiamay be unique in aaother respec;:t" aad. d1at apiA 
is'due to tho iavoIvem8Dt of tbD Court. PedIaps III;) other judsdidiDo..bas had. the Jl'JDD.1aJ 
cooperadcm of tiaiioli COUDSel wbo have berea iDstrameDtll, topChcr wicb tho Court in 
aae&aptiq 11) resolve dle asbes1Ds problem. ThO adveaary system remai.Ds, but d:lc Cow:t 
baa elIminated the usual posbIriD, of dlc UtiganCs aDd has ~ them. to =me up 
with propams aDd soiatioas.. 'Ibe clasaic example is the UI1.ique Pl'CJII3Dl estabUslled by 

, C01D1IIi with tb8 Court ofbiDdiDa arbiCratioa. throoP stJpulatadperc;c:atq .. of defi'l1dants" 
UabD.f1y. .'Ihe arbittarors are aperta in asbestos litipti.oJs,. aDd. the medical illues are 

. tI:ied. by sabmisaiou 011 report. 1be avenae dispositkm raze Is fi:Jur cases in ODe day 
w.kIIuat judiciIl time.. . 

Pleading rT, bIpoase of Gnitzec: aDd Loeb at 15. 
Oar .re.fec1llCO 10 cbesa passaea is not meant to be an aadonemeut of any pri:trial techniques to the 

artnsfDu.. of odu:I:s. aad ba DO way sbouId· be v.fewcd as llmitiD.ludp WeIDec iD b.ls assessment of the 
, appropdato tools 10 be osecl DOW that all fedml peaoaal quryfwl:oDl1\d death asbestoa actioDs wm be 
bdxa him for pretrial p.roceetIlnp. We do consider such passapJ to ba helpful" however? fa allayiDg 
cba fears ofpattles DOt j3mi1lar wirh JOOp We.i.ucr that §1407 traDSfar: wm result in their actioDs ent=:IDg 
SOllIe blact h01o, Dm:; to be seen apiA. 

.. , '. ...... ... .'.. . 
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fund determinations, d.isc::overy, settlement. claims administration, etc.), to de:al with separate 

types of claims or defendants (e.g., maritime asbestos actions, railroad wor:ker actions, friction 

materials actions, tire woLkers actions, etc.), or to divide the litigation along z=gionaI or circuit 

lines (helping to insu.te uniformity of decisions within each circuit permining, .to=: B to state 

law questions involVEd in the actions). :each of these suggestions has merit, as long as one judge 

has the opportunity to maintain overall control. 

Section 1407(b) contemplates that multidistrict litigation may be conducted. by na judge 

or judges.. It further expressly provides that ·upon request of the panel, a circuit judge or a 

district judge may be designated and assigned temporarily for service in the transferee district 

by the Chief Iustice of the United Stata or the chi~ judge of the circuit, as may be .teqQiIed., 

in accordance with the provisions of chapter 13 of this title..· ADd the Panel. has long expressed 

its willinaness to appoint additional tr:ansfctee judges in litigations whose size and comp1=:ity 

make it difficult for the otiginaltIanSferec judge to handle §1401 proceedings alone. ~ ~ 

Multidistrict evil Antitrust Actions Involving Antibiotic Drugs. 320 F.Supp. 586, 588 

(J.P.M.L 1970). We cmpllasizr: our intention to do everything within our power to provide 

such as.'5istance in this docket. Bcfote mak:i.ag any specific appoiDtmen~ howevc::r, we deem it 

advisable to allow the transferee judge to mals:e his own 3SSCiSlDent of the needs of thi.I docket 

and commmJicalC his p.a:felences to us. 

lbe Panel.is UDdc:r DO illusion that ceDtraJizatiOD will., of itself, mar1cca&y relieve the 

critical asbestos situation. n offers no panacea. Only tb.rougb the combined and detenniD.ed 

effo.as of the fr.Ulsferee judge and his jadiclal coJleapes, of the many attorneys involved in 

asbestos matb:l'S, aud of the parties, can true progtCSS be made toward solvinl the .~ 
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mess. • This order does of:fe:r a great opportunity to all participants who sincereJ.y wish to 

resolve these asbestos mau=s fairly and with as little unncccssaIy eltpCnsc as possible. 

Fmally, in light of the Panel' 3 disposition in this doc:ket, it is ne.cessary to remind ~ 

and counsel of their continuing responsibility with .respect to tl:an.sfer of potential tag-along 

actions, incl~g those either inadvertently overlooked at the time of the January 17, 1991 filing 

of tho Panel's order to show cause or filed subsequent to the issuance of the Panel's order to 

show cause. We note that Panel Rule 13(e) provides as foUows: 

Any party or coUDSd in actions previously tran.sfeaed uncf.er Section 1407 or 
under consideration by the Panel for transfer under S~ 141J7 shall notify the Clerk 
of the Panel of any potential "tag-along actions- in wbich that party is also named or in 
wiIicb. that counsel appealS. 

R..PJ.M.L.,.mmJ, 120 F.R.D. at 259. 

IT IS 'IliEREFORE ORDERED that, pursuant to 28 U.S.C. §1407, the actions listed 

on the fonowing Schedule A that are pending as of the date of this order, are not in tdal, and 

are pending outside the Eastern District of Pennsylvania. be, and the same hereby are, 

-
txansferred to the Eastem DisI:rlct of Pennsylvaaia and, with the consent of tbat court, assigned 

to the Honorable Charles R.. Weiocr for coo.rdi.aated or coo..lfOI.idatcd p.Rttial proceedings with 
. 

tIle actions 011 Scbedule A that remain pending in that di.stJ:ict and are not in trlal..11 

uno .PaDel·s audaoritytlllder: 11407 is to tJ:aDsfet fOc-"precrial" pl'Ocadinp; actfoas on Sdledule A 
that have baeD RSOlwd tX ate pnscutlyln trial are DOt jnteJtded 10 be witbia the scope of the Panel"s 
traDSfer decisiml. Glvea die tnmeadous JIUlDber of actioas peadiDl in almDst ev«y rederal district, 
howwcE'" it is DOt poaible fbt the PaDd. to bow II any ODe time tU au'l'CDt status of all actioDs on 
SchedWe A.. Whea. purstlll" tu 11407(c)" the clcd:s of the traasfemr district eouns receive a certlfted 
copy of tba MDIr87S traDIfer order from. the cia ·of- the traos6:Ro dbtrict court, we reqaest the 
aa"s""ot' diluic:t derb to DDtify the Oett of1ho Panel of:my acdoas oa.Sd.uldule A la. thefr d.i1t.I:fcD 
mat have beco. :resolved or am in trial, SO as 10 pamit: the Panella issue a cocrectlon order excludlD, such 
acr:itms from ttaDSier. W. also remiDd. coaasellD such acOoas of the requirements at Pme1 Rule 10(f): 

(c:ontfm1ed. •• ) 
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IT IS FURTHER. ORDERED that Panel Rule 19(a) be, and the same hereby is, 

suspended for this docket. 12 

11( ••• mnrInged) 
Va D!IpCCt to my action tbat ia the subJeet of Panel c:oDSidemtion., c:ounse.t shalI 

notify die CIIrk of the PaDe1 at any deveIopmoot that would pmfallyor completely moot 
tba .IDII:Ia: beIbI8 tho Paael. 

jLat2S7. 

J2.PaDd RDIe 19{a), i.d.. at 263, requires cledcs of 1:I:aDSferor dlsuict c:oa.ns to fbrwal'd to the cleek of 
the trmsfene diItdct COIq:t the comp- orlafDal file aad. doda:I: sheet fOr each traDSfemId. action. 
Because of the lOhrmjnous fOCI hllllls docbc, \ft are 1USpe.ad.iDg this mie. Instead. wa Will rely aD. tho 
judpeatot tho tE_face ja.dp to request:6:0m me u:att&ietor disukt dcrb or the patties whatever case 
filea mel docket JbceIs he Deeds • 

. . . . 
. --_. --------
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'ORIS R. CASEY 
CLERK 

UNITED STATES DISTRICT COURT 
FOR THE 

EASTERN DISTRICT OF VIRGINIA 

OFFICE OF THE CLERK 

RICHMOND. VIRGINIA 23205 

P.O. BOX 2·AD 
(:1\1". 

TELEPHONE 

771 2611 

7712612 

JUIlt't' .. ' ......... <:IA'-. 77'·2613 
AQW.H,STftA.TrON 77' 2055 

Your petition is being returned to you for the rea.son( s) checked below. Please 
include the info:rmation requested with your canplaint if you intend to pursue the action 

You rrust sutJn:i.t the original carplaint to be filed. 

You nust sutJn:i.t additional copies of your canplaint for each defendant. 

You have not listed the defendants and their addresses and/or listed a person 
as a defendant. Please be rore specific and give us the nane of the individual(s 

You have not specified those facts which provide the basis for your claim. State 
those facts which you believe indicate that your rights have been violated. 

You have not designated the relief you seek fran the Court. Be advised that you 
rray seek a declaratory judgnent, injunctive or ronetary relief. If you seek 
injunctive or rronetary relief, state the relief sought in teDTIS of behavior to 
be enjoined or anount of rroney. 

You have not signed the canplaint. 

You did not carplete the in fozma pauperis affidavit. State those reasons why 
you are unable to prepay the costs of the action as well as those assets you 
have that could be used to prepay the costs. Sign the affidavit once carpleted. 

Narre the court and its location which entered the judgnent of conviction under 
attack. 

It appears that the canplaint you sent in should be filed as a petition for a 
writ of habeas cor.pus. Enclosed is a copy of the fODIl you will need to sutJn:i.t 
to the Court. 

Qlce the carplaint with the requested infonnation is received, it will be processed 

Sincerely, 

Staff Attorney 

Enclosure 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 

Plaintiff, 

Defendants. 

) 
) 
) 
) 
) CIVIL ACTION NO. 
) 
) 
) 
) 

o R D E R 

The Court has received a responsive pleading from the 

defendants characterized as 

Plaintiff is advised he has the right to respond with any 

matter he wishes to offer within twenty (20) days of the date of 

this Order. Such material should be in the form of affidavits, 

sworn or signed by persons having firsthand knowledge of the 

facts to which the affidavit refers. If the affidavit ends with 

a declaration in the form, "I declare under penalty of perjury 

that the foregoing is true and correct," signed and dated by the 

person making the statement, it need not be notarized to qualify 

as an affidavit. Plaintiff may also file a legal brief in 

support of his view of the case. Failure to file any responsive 

materials within twenty (20) days of the date of this Order may 

result in the entry of judgment based on the pleadings received 

from the defendants. 

The clerk is directed to send a copy of this Order to the 

plaintiff and •••...•••• 

Dated: 
Alexandria, Virginia UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT·FOR THE 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 

Plaintiff, 

CIVIL ACTION NO. 

Defendant. 

o R D E R 

Let this action be provisionally filed in forma pauperis. 

On •......•.. , the Court received from plaintiff 

...•..•..• , a complaint pursuant to 42 U.S.C. S 1983. The 

complaint does not comply with Rule 8{a)2, Fed.R.Civ.P., which 

provides that a "pleading which sets forth a claim for 

relief ... shall contain .•. a short and plain statement of the claim 

showing that the pleader is entitled to relief ... " Accordingly, 

plaintiff is hereby 

GRANTED fifteen (15) days from the date of the entry of this 

order within which to particularize his complaint. See Coleman 

v. Peyton, 340 F.2d 603 (4th Cir. 1965). 

Plaintiff is to submit a short particularized statement of 

background facts and conduct that allegedly violated his 

constitutional rights. Plaintiff should set forth in separately 

numbered paragraphs the facts giving rise to his complaint, 

including the dates of each incident, the persons involved, and 

the reasons why he believes each defendant is liable to him. 

Plaintiff should submit the required number of copies. Plaintiff 

should name such persons as defendants in the style of his case, 



if he wishes to impose liability upon them. Plaintiff is advised 

that should he fail to comply with this Order, it may result in 

the dismissal of his complaint. 

Plaintiff must immediately advise the Court of his new 

address in the event he is transferred, released, or otherwise 

relocated while this action is pending. FAILURE TO DO SO MAY 

RESULT IN THE DISMISSAL OF THIS ACTION. 

The clerk is directed to send a. copy of this Order to the 

plaintiff. 

Dated: 
Alexandria, Virginia UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

Alexandria Division 

Petitioner, 

CIVIL ACTION NO. 

Respondent. 

o R D E R 

Let this action be provisionally filad in forma pauperis. 

Petitioner, .......... , has brought this action pursuant to 

28 U.S.C. § 2241 seeking a writ of habeas corpus. He alleges 

Judicial review of a claim challenging the validity of 

federal detention is available under 28 U.S.C. § 2241 after 

exhaustion of administrative remedies. Chua Han Mow v. United 

States, 730 F.2d 1308, 1313 (9th Cir. 1984), cert. denied, 470 

U.S. 1031 (1985). Requiring inmates to use the administrative 

remedy aids judicial review in several ways. First, requiring 

exhaustion allows for the development of a complete factual 

record; second, exhaustion provides the administrative agency 

with an opportunity to correct errors occurring in the course of 

its own proceedings; and finally, requiring inmates to seek 

relief through the administrative remedy procedure conserves the 

Court's time by foreclosing the possibility that the relief 

sought may be granted at the administrative level. See Chua Han 

MOw, 730 F.2d at 1313. Allowing the federal agency the first 

opportunity to address petitioner's challenge is a prerequisite 



to bringing an action in this Court under § 2241. See Uni~ed 

States v. Legrano, 659 F.2d 17, 18 (4th Cir. 1981). 

The Federal Bureau of Prisons' administrative remedy system 

is promulgated at 28 C.F.R. § 542.10-542-16. The first step of 

this remedial procedure requires an inmate to file a request for 

remedy to the warden within fifteen (15) days of the date of the 

event at issue. The warden then has fifteen (15) days after the 

date of this request to respond. If the inmate is dissatisfied 

with the warden's response, he or she may appeal the warden's 

decision to the regional director within twenty (20) days. The 

regional director then has thirty {30} days to respond to the 

appeal. If the inmate is dissatisfied with the regional 

director's response, the inmate may bring a final administrative 

appeal to the general counsel. While the petitioner has 

submitted a photocopy of a return receipt for an appeal to t.he 

regional director, petitioner has failed to show that he did not 

receive a remedy at this level or if he appealed a denial of his 

complaint to the general counsel as required by the Bureau of 

Prisons' administrative remedy system. 28 C.F.R. § 542.15. 

It is not clear from the face of petitioner's pleadings 

whether he has attempted to exhaust his administrative remedies. 

As exhaustion is a prerequisite to bring suit in this Court, it 

is hereby 

ORDERED that petitioner submit additional facts or exhibits 

demonstrating exhaustion of his administrative remedies with 

respect to the claims presented herein within twenty (20) days 

from the date of this Order. Failure to comply with this Order 
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will result in the dismissal of this action without prejudice. 

Rule 4l(b), Fed.R.Civ.P. To demonstrate exhaustion, petitioner 

may submit a brief legible summary of the actions taken to 

achieve administrative review of his claims, or copies of the 

forms and notices of action submitted to administrative 

authorities. 

The clerk is directed to send a copy of this Order to the 

petitioner. 

Dated: 
Alexandria, Virginia UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA 

Alexaridria Division 

Petitioner, 

CIVIL ACTION NO. 

Respondent. 

o R D E R 

Let the petition tendered by be conditionally 

filed in forma pauperis. 

Petitioner seeks to bring this petition for a writ of habeas 

corpus alleging 

It appears that the petitioner may not have exhausted his 

state court remedies by first submitting all of his claims 

presented here to the Supreme Court of Virginia. See Rose v. 

Lundy, 455 U.S. 509 (1982). Exhaustion is a necessary predicate 

to bringing a habeas corpus action in this Court. Accordingly, 

it is hereby 

ORDERED that the petition be conditionally DISMISSED. This 

dismissal will become final within fifteen (15) days of the date 

of this Order unless petitioner submits facts demonstrating that 

he has exhausted his state court remedies with respect to the 

claims presented here. 

The clerk is directed to send a copy of this Order to the 

petitioner. 

Dated: 
Alexandria, Virginia UNITED STATES DISTRICT JUDGE 
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AO 240 IRev.6/86) Application to Proceed (9 

~nit£{) ~tat£s J§ istrict QIourt 
--_______________ DISTRICT OF - ____ . _____________ _ 

v. 

APPLICATION TO PROCEED IN 
FORMA PAUPERIS, SUPPORTING 
DOCUMENTATION AND ORDER 

CASE NUMBER: 

1, ____________________ , declare that I am the (check appropriate box) 

o petitioner/plaintiff o movant (filing 28 U.S.c. 2255 motion) 

o respondent/defendant o ---------------------------other 

in the above-entitled proceeding; that, in support of my request to proceed without being 
required to prepay fees, cost or give security therefor, I state that because of my poverty, I 
am unable to pay the costs of said proceeding or give security therefor; that I believe I am 
entitled to relief. The nature of my action, defense, or other proceeding or the issues I intend 
to present on appeal are briefly stated as follows: 

In further support of this application, I answer the following questions. 

1. Are you presently employed I Yes 0 NoD 
a. If the answer is "yes," state the amount of your salary or wages per month, and 

give the name and address of your employer. (list both gross and net salary) 

b. If the answer is "no," state the date of last employment and the amount of the 
salary and wages per month which you received. 

2. Have you received within the past twelve months any money from any of the follow­
ing sourcesl 

a. Business, profession or other form of self-employment 

b. Rent payments, interest or dividendsl 

c. Pensions, annuities or life insurance paymentsl 

d. Gifts or inheritances? 

e. Any other sources? 

Yes 0 
YesO 
Yes 0 
Yes 0 
Yes 0 

NoD 

NoD 

NoD 

NoD 

NoD 
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If the answer to any of the above is "yes," describe each source of money and slate the 
amount received from each during the past twelve months. 

3. Do you own any cash, or do you have money in checking or savings accounts? 

Yes 0 No 0 (Include any funds in prison accounts.) 

If the answer is "yes," state the total value of the items owned. 

4. Do you own or have any interest in any real estate, stocks, bonds, notes, 
automobiles or other valuable property (excluding ordinary household furnishings 
and clothing)? , 
Yes 0 No 0 
If the answer is "ye~/" describe the property and state its approximate value. 

5. list the persons who are dependent upon you for support, state your relationship to 
those persons, and indicate how much you contribute toward their support. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on _________ _ 

(Date) Signature of Applicant 

~-=~======~-=====-=--=-==-------------------=--===-=====-====-= 
CERTIFICATE 

(Prisoner Accounts Only) 

I certify that the applicant named herein has the sum of $ ______________ _ 
on account to his credit at the ___________________________ _ 

institution where he is confined. I further certify that the applicant likewise has the following securities to 
his credit according to the records of said institution: ___________________ _ 

I further certify that during the last six months the applicant's average balance was $ ______ _ 

The application is hereby denied 

United SC<ltes Judge Date 

Authorized Officer of Institution 

ORDER OF COURT 

The application is hereby granted. Let the 
applicant proceed without prepayment of 
cost or fees or the necessity of giving secur­
ity therefor. 

United Swes Judge 
O( Magistrate 

Date 

• 
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ItJ FORi-t.=\. Pi\UPERI:':; ,\i?FIDAVIT 

(Insert appropr~ate court) 

AFFIDAVIT IN SL~PORT 
OF REQUEST 
TO PROCEED 

IN FOR~~ PAUPERIS 

(Respondent(s» 

I, , being first duly sworn, depose 
and say that I am the petitioner in the above entitled case. that in_ 
support of my motion to proceed without being required to prepay fees, 
costs or give security therefor, I state that because of my poverty I 
am unable to pay the costs of said proceeding or give security therefor. 
that I believe I am entitled to relief. 

I further swear that the responses which I have made to questions and 
instructions below are true. 

1. Are you presently employed? Yes ( ) No ( 

2. 

a. If the answer is "yes," state the amount of salary or wages 
per month, and give the name addres, of your employer. 

b. If the answer is "no," state the date of last employment and the 
amount of salary and wages per month which you received. 

Have you received within the past twelve months any money from any 
of the following sources? 

... 

a. Business or profession or form of self-employment? Yes ( ) No 
b. Rent payments, interest or dividends? Yes ( ) No ( ) 
c. Pensions, annuities or life insurance payments? Yes ( ) No ( 
d. Gifts or inheritances? Yes ( ) No -( ) 
e. Any other sources? Yes ( ) No ( ) 

I f the" answer to any of the ab~ve is "yes, t. describe each sour.ce of 
money and state the amount received from each during the past twelve 
months. 

3. Do you own c~sh, or do you have money in a checking or savings 
account: 

Yes ( NO ( (Include any funds in prison accounts.) 

If t~e answer is "yes," st~te the tot~l value of the items owned. 
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4. 

-9-

Do 'lou own any real estate, stocks, bonds, notes, autcmo~iles, or 
other valuable property (excluding ordinary household furnishings 
and clothing)? 

Yes No 

If the answer is "yes," describe the property and state its 
approximate value. 

S. List.the persons who are dependent upon you for support, state your 
relationship to those persons, and indicate how much you contribute 
toward their support. 

I delcare under penalty of perjury that the foregoing is true and 
correct. 

Executed on 
(Date) 

(Signature 

CERTIFICATE 

I hereby certify that the petitioner herein has th~ swn of S ----------------on uccount to his credit at 
in~t1:~tiQ~ ~here he is confined. I further certify that ?et~ticner likewlse 
has the following securities to his credit according to the records of said 

-------------------------------institution: 

~utnori=~d G:fl~cr of 
Instlcu:ion 
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UNITED STATES DISTRICT COURT 

FOR THE 

ORIS R. CASEY 
CI..£RK 

OFFICE OF THE CLERK 

RICHMOND. VIRGINIA 23205 

P O.BOX 2'AD 

TELEPHONE 

TO: 

FROM: Clerk's Office 
U.S. District Court 

Date: 

77\-2611 

771· 21512 

JUIlt"·FH ........ CI .. l. 711- 28 13 
AOWIHISTIU,"lOH 171-20!55 

SUBJECT: Inmate Account Report Form 

Dear Sir or Madam: 

Please complete the enclosed form regarding the account of the 
above-named inmate. We would like you to furnish us with the following 
information concerning the inmate's account: 

(1) Inmate's balance for the six-month pe~iod prior to 
initiation of the action; 

(2) any deposits or withdrawals by the inmate; and, 

(3) the balance in the inmate's account at the time of the 
initiation of the action. 

I Please note that the date of initiation of the action is the date 

I 

shown on the form as the date received by the Court. 

Thank you for your cooperation in this matter. 

Doris R. Casey 
Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

INMATE ACCOUNT REPORT FORM 

Inmate Name No. 

Place of Incarceration 

To be completed by Court: 

CA No. Filed 

To be completed by correctional facility as soon as possible upon receipt: 

Beginning Balance Date 

Withdrawals 

Deposits 

Ending Balance Date 

If inmate was transferred to another institution, please indicate the amount of 
funds transferred and to which institution: 

Amount Institution 

By: 



lJNITI-;I) :;Ti\TI-;~; 1)I:iTl~lCT CUUI\T 

FOH THE J::ASTEHN DISTRICT OF VIRGINi.l\ 
RICHMOND DIVISION 

Date: 

Re: v. 

Dear M 

Please be advised that your Declaration in Support of 
Request to Proceed In Forma Pauperis has been reviewed and 
the following decision has been made: 

Your complaint will be filed upon payment 
of the $120.00 filing fee for § 1983 actions. 

Your petition for habeas corpus will be filed 
upon payment of the $5.00 filing fee. 

Your complaint/petition will be filed with 
the payment of a partial fee of $ 

"":""':"--:;:----
This is 15% of your account deposits for 
the six months preceding the filing of your 
action. 

You are hereby NOTIFIED of the opportunity to explain ,-
in writing, the withdrawal or withdrawals, as well as any 
special circumstances, warranting excusing any or a part of 
the payment as provided above. Such statement must be 
notarized or sworn to under the penalties of perjury pursuant 
to 28 U.S.C. § 1746. 

WARNING: Failure to pay the required fees, or file an 
explanation as outlined above, within ELEVEN 
(11) days of the receipt of this notice will 
result in the dismissal of your action. 
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The Advisory Group Report to the Court: 
Recommended Format and Summary 
of Statutory Requirements 

The Civil Justice Refonn Act of 1990 requires each district court advisory group to submit 
to the court a report of its work. This report will be reviewed by several different bodies, and 
thus the Judicial Conference Committee on Court Administration and Case Management 
recommends that to the extent possible advisory groups follow the same fonnat in preparing 
their reports. This will greatly facilitate the work of the courts, the circuit judicial councils 
and review committees, the Judicial Conference, the Federal Judicial Center, and the 
Administrative Office. Those who use your reports will be most appreciative. 

Recommended Format for Advisory Group Reports 

Please consider using the following outline in preparing your report to the court. The 
examples given are illustrative only. Each advisory group will decide which issues it must 
address for its district. We hope, however, that the group will address those issues in the basic 
sequence outlined below, although you may well find that the nature of your analysis requires 
integrating the treatment of topics designated by arabic numbers as well as those listed under 
m. 
1. Description of the Court 

A. Number and location of divisions; number of district judgeships authorized by 28 
U.S.C. § 133; number of magistrate judges hips authorized by the Judicial Conference 
(use II.A.3 to comment on judicial vacancies and II.B.2 to comment on the conse­
quences of these vacancies for cost and delay) 

B. Special statutory status, if any (e.g., pilot court, early implementation district) 
II. Assessment of Conditions in the District 

A. Condition of the Docket 
1. Whatisthe"conditionofthecivilandcriminaldockets"(28U.S.C.§472(c)(1)(A»? 
2. What have been the "trends in case filings and in the demands being placed on 

court resources" (§ 472(c)(1)(B»? 
3. What have been the trends in court resources (e.g., number of judgeships, 

vacancies)? (Use II.B.2 to comment on the impact of these trends and ill.A to 
make recommendations regarding the need, if any, for additional resources.) 

B. Cost and Delay 
1. Is there excessive cost and delay in civil litigation in this district? What is the 

supporting evidence for the group's finding? 
2. If there is a problem with cost and delay, what are its "principal causes" 

(§ 472(c)(1)(C»? 

Judicial Conference Recommended Format for Advisory Group Reports • August 1991 



a. How are cost and delay in civil litigation affected by the types of cases 
filed in the district? 

b. What is the impact of court procedures and rules (e.g., case scheduling 
practices; motions practice; jury utilization; alternative dispute resolution 
procedures such as arbitration and mediation)? 

c. What is the effect of court resources (numbers of judicial officers; method 
of using magistrates; court facilities; court staff; automation)? 

d. How do the practices of litigants and attorneys affect the cost and pace of 
litigation (e.g., discovery and motion practice; relationships among 
counsel; role of clients)? 

e. To what extent could cost and delay be reduced by a better assessment of 
the impact of legislation and of actions taken by the executive branch 
(§ 472(c)(1)(D»? 

ill. Recommendations and Their Basis 

A. State the "recommended measures, rules, and programs" (§ 472(b)(3», such as 
recommended local rules, dispute resolution programs, or other measures, and for 
each explain how it relates to an identified condition and how it would help the 
court reduce excessive cost and delay. 

B. Explain how the "recommended actions include significant contributions to be 
made by the court, the litigants, and the litigants' attorneys" (§ 472(c)(3». 

C. Explain (as required by § 472(b)(4» how the recommendations comply with 
§ 473, which requires the court, when formulating its plan, to consider six prin­
ciples and six techniques for litigation management and cost and delay reduction. 

D. Make a recommendation that the court develop a plan or select a model plan and 
state the basis for that recommendation (§ 472(b)(2». If the advisory group has 
drafted a formal plan, please attach it as appendix C. If the recommendations 
stated under lllA. serve as the recommended plan, please make this clear at ill.A. 

Appendices 

A. Mem bership of the Advisory Group (e. g., list of mem bers, their affiliation, name of 
reporter(s) and chair) 

B. Operating Procedures (e.g., how group was organized, methods used to collect data 
on case load and on causes of cost and delay, copies of forms used for collecting 
information) 

C. Cost and Delay Reduction Plan (if a formal plan is part of the report, please include 
it here) 

Add any other appendices required by the advisory group's analysis and recommen·· 
dations. 

Judicial Conference Recommended Format for Advisory Group Reports • August 1991 II 
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Summary of Statutory Requirements 

The Civil Justice Refonn Act of 1990 requires the advisory group to submit a report to the 
coun (§ 472). The statute, which requires that the report be made available to the public, 
specifies the content of the report: 

1. The report must assess each of the following (28 U.S.C. § 472(b)(1»: 

a. the condition of the civil and criminal dockets; 

b. trends in case filings and demands on the coun's resources; 

c. the principal causes of cost and delay in civil litigation; and 

d. the extent to which cost and delay could be reduced by better assessment of 
the impact of new legislation. 

2. The report must state the basis for its recommendation that the coun develop a 
plan or select a model plan (§ 472(b)(2». 

3. The repon must include recommended measures, rules, and programs 
(§ 472(b)(3». 

4. The repon must provide an explanation of the manner in which the recommended 
plan complies with § 473 (consideration of the principles and techniques of 
litigation management and cost and delay reduction) (§ 472(b)(4». 

Each district coun is required by the statute to implement a "civil justice expense and delay 
reduction 'plan" (§ 471). The coun may develop its own plan or it may adopt a model plan 
developed by the Judicial Conference of the United States. In either instance, the chief judge 
of the district must (§ 472( d» submit the plan and the report prepared by the advisory group 
to: 

1. the director of the Administrative Office of the U.S. Courts; 
2. the judicial council of the circuit in which the district is located.; and 
3. the chief judge of each district coun in the circuit. 

The district coun's plan and the advisory group's report will then be reviewed by the 
following two bodies: 

1. a committee made up of each district chief judge in the circuit and the chief judge 
of the coun of appeals for that circuit, who may suggest that additional actions be 
taken to reduce cost and delay in civil litigation (§ 474(a)(I»; and 

2. the Judicial Conference, which may request a district coun to take additional 
action if it "has not adequately responded to the conditions relevant to the civil 
and criminal dockets of the coun or to the recommendations of the district coun's 
advisory group" (§ 474(b». 

By December I, 1994. the Judicial Conference must prepare a comprehensive report on all 
the plans (§ 479(a». which is to be submitted to the district courts and to the Committees on 

Judicial Conference Recommended Fonnat for Advisory Group Reports • August 1991 iii 



the Judiciary of the Senate and the House of Representatives. The directors of the Federal 
Judicial Center and the Administrative Office may make recommendations regarding this 
report to the Judicial Conference. 

A specialrequirementis specified for the Early Implementation Districts (§ 482(c)(3}­
(4». By June 1,1992. the Judicial Conference must prepare a report on the plans developed 
by these courts. This report, along with the plans developed by the courts and the reports 
prepared by the advisory groups, must be transmitted by the Administrative Office to the 
district courts and the Committees on the Judiciary of the Senate and the House of 
Representatives. 

Judicial Conference Recommended Format for Advisory Group Reports • August 1991 iv 
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Guidance to Advisory Groups 
Appointed Under the Civil Justice 

Reform Act of 1990 
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The Act also designates five district couns as demonstration districts (§ 104). The Western 
District of Michigan and the Northern District of Ohio are to experiment with assignment of 
cases to appropriate processing tracks. The Nonhern District of California. the Northern District 
of West Virginia, and the Western District of Missouri must experiment with various methods of 
reducing cost and delay. including alternative dispute resolution procedures. These five couns 
may become early implementation districts if they elect. 

The Act requires that an independent organization with expertise in the area of federal coun 
management compare the results from the ten pilot couns with those from ten comparable dis­
tricts that were not required to adhere to the six litigation management principles specified in 
§ 473(a). The Judic;ial Conference must present the results of this independent study to Congress 
by Dec. 31. 1995, along with recommendations whether some or all couns should be required to 
incorporate the six principles. If the principles do not prove effective, the Judicial Conference 
must adopt and implement alternative cost and delay reduction programs. 

Although the Act is silent on whether it is intended to apply to bankruptcy courts, the Report 
of the Senate Judiciary Committee states that it is not (S. Rep. No. 101-416 on S. 2648, Aug. 3, 
1990, Senate Report, p. 51). 

Overview of Advisory Group Functions 
The group's statutory functions fall into these general categories: 

• assess the court's docket, the litigation practices and procedures in the district, and the im­
pact of new legislation, in order to identify causes of cost and delay in civil litigation 
(§ 472(c»; 

• prepare a report recommending the adoption of a civil justice expense and delay reduction 
plan. which should include measures, rules. and programs to reduce cost and delay and 
which should state the basis for the recommendations (§ 472(b»; and 

• consult with the coun in the annual post-plan assessment of the civil and criminal dockets 
(§ 475). 

These are daunting tasks-nothing on this scale has ever been attempted in the federal court 
system. Congress has made it clear that the courts and their advisory groups should carry them 
out in a meaningful manner to try to achieve concrete results. and it is in the interests of the 
courts and the public that this be done. Because the time and resources available are limited. the 
tasks must also be carried out in a practical and realistic manner so that they may be accom-

, plished within those limits. Below is a brief introduction to each of the major functions of the 
advisory group. 

A. Assessing the court'S civil and criminal dockets (§ 472(c» 

A starting point for determining the condition of the coun's dockets is an analysis of coun 
statistics. No one statistical fonnula can determine whether a district is "good" (or "not so good") 
in litigation management. Therefore, an analysis will incorporate several statistical methods and 
will take into consideration the particular circumstances of the district, such as unusual case mix, 
judgeship vacancies, use of senior or visiting judges. and so on. Section II of these materials is 
provided to assist the group in this analysis. 

To identify trends in case filings and in the demands being placed on the court's resources, 
the group may use court statistics not only to review general trend data. but also to identify cate­
gories of cases creating special burdens (e.g., death penalty. asbestos, prisoner, complex crimi-
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nal, and RlCO cases). The advisory group may also want to explore the causes underlying filing 
trends, such as conditions giving rise to particular kinds of civil litigation or charging decisions 
by the U.S. Attorney. The Senate Report notes that this would also include a determination of 
whether the court lacks sufficient resources, including judicial personnel and administrative staff 
or space, facilities, and equipment (Senate Report at p. 52.). Section II includes an outline L'1at 
may be helpful in assessing trends in the relationship between demand and resources. 

B. Identifying the principal causes of costs and delay 
In performing its assessment, the advisory group is required to identify the principal causes 

of cost and delay in civil litigation. In so doing, it must consider such potential causes as coun 
procedures and the way litigants and attorneys approach and conduct litigation. It will be difficult 
for the groups to accomplish this task with precision. However. they might undertake a broad re· 
view of litigation practices and procedures both in and out of court with a view toward learning 
how these practices could be modified to reduce cost and delay. To assist the group with this re­
view, Section III presents a list of some of the practices and procedures in civil litigation. 

c. Examining the impact of new legislation on the court 

The Act also looks to the advisory group to examine the impact of new legislation on the 
courts. Thus it addresses a role for Congress in reducing civil delay and expense. Among the 
topics the group might address are procedural reforms that encumber the courts and encourage 
litigation, failures of Congress to express its intent clearly or to enact legislation that would ease 
the burden on courts, and the impact of legislation on court dockets. The group should also con­
sider steps that individual courts or the judicial branch as a whole can take to improve their abil­
ity to adapt to new legislation. A discussion of this topic can be found in Section IV. 

D. Recommendations to the court 

The Act requires that the advisory group, in developing its recommendations, "take into ac­
count the particular needs and circumstances of the district court, litigants in such court, and the 
litigants' attorneys" (§ 472(c)(2)). Thus, the recommendations of the group should be more than 
generalized findings and conclusions. The advisory group's report should state with specificity 
the assessments made by the group. the findings on which it bases its recommendations, the par­
ticular circumstances of the district that affect cost and delay, and recommended changes in liti­
gation procedures, rules, and methods. Section V addresses this advisory group duty. 

The discussions, tables, outlines. and other aids presented below are intended to assist the 
group with its monumental tasks, not by supplying solutions, but by providing starting points for 
inquiry. This document does not undertake to tell groups what to do or how to do it, nor does it 
offer nonnative judgments. Advisory group members will have been selected for their compe­
tence, experience, and judgment, and they can be expected to bring these to bear on the task at 
hand. When they have completed their work, the court will be able to make decisions about its 
plan and the implementation of a constructive, workable program for the administration of civil 
justice. 
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age, both pending and tennination counts were totalled across the twelve months of the statistical 
year. The ratio of termination total to pending total then gives a precise estimate of the probabil­
ity that a case reaching a given "birthday" (from the "Oth," which is birth itself, to the l00th 
month) will terminate before reaching its next birthday. These probabilities were then used in 
standard life expectancy computations, wherein a constant filing rate is broken down according 
to the probabilities of termination or survival (1 - mit where Dli is the probability of tennination 
at age i). The standard computation proceeds as follows: for constant filings of F, F*O - mo) 
cases survive to age 1 month. In turn, (1 - m}) of these survive to age 2 months, and so on. At 
each age, the average at death is calculated at i + 0.495 (it is not precisely at the Itl month point. 
since slightly more cases terminate between ages i and i + .5 than the number that terminate 
between ages i + .5 and i + 1). The average age at termination for all cases that ensues from the 
constant filing rate is then the life expectancy (at case filing) for the statistical year. 

4. Indexed average lifespan (JAL) computation 

IAL is computed in a two-step process. First. an expected average lifespan is computed for 
the cases terminated in a given year. Each terminated case is assigned an expected lifespan. 
which is simply the average age at termination observed among all cases of the same case type in 
all districts over the past ten years. For instance. the average age at tennination for the nearly 
73.000 automobile personal injury actions tenninated in the last ten years was 11.8 months. 
Summing the expected lifespans for all cases terminated in' the district in the relevant year and 
dividing by the total number of cases produces the expected average lifespan (EAL). It suggests 
what the actual average lifespan of these cases would have been if. for each case type, the aver­
age age at termination was the same as it had been among all cases of the same type in all dis­
tricts in the last ten years. In that sense. EAL suggests what the average age at tennination would 
be in an "average" district that had exactly the same mix of cases as the district in question. 

Second. we compute the actual average lifespan (AAL) for the cases disposed of in the dis­
ttict in the year. The indexed average lifespan is 12 xAAUEAL (the "index" of 12 is chosen be­
cause the overall average age at termination among civil cases is about 12 months). If the actual 
average lifespan for cases terminated in the district is 13 months. but the expected average lifes­
pan is IS months. then IAL is 12 x 13 +15, or about 10.4. It is lower than 12, suggesting that the 
average lifespan for the disttict was lower than "expected" and thus that the district's cases ap­
pear to be disposed of more quickly than is typical among all districts. 
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I. Obtaining Guidance from the Court Regarding the 
Role of Advisory Groups 

As the groups prepare to undertake the analyses required by the Civil Justice Refonn Act. 
they may wish to seek funher guidance from the court. Following are some questions a group 
may wish to ask. 

1. Does the court wish to be an early implementation district, or has it been designated a pilot 
or a demonstration district? If either is so, the court must implement an expense and delay 
reduction plan by Dec. 31, 1991. 

2. If the court is neither a pilot nor an early implementation district, what is the deadline by 
which the court wishes the advisory group to submit its report? The outside limit set by the 
statute for implementation of a plan is three years from the date of enactment, i.e., Dec. 1, 1993. 

3. If a reporter has been appointed, what is to be the reponer's role? 
4. Does the court wish to establish any ground rules for the advisory group with respect to 

such matters as interviewing members of the bar, government officials, or others? 
5. What kind of access will the advisory group have to the court? Will the court permit inter­

views with judges, magistrate judges, and staff? What court records may be consulted by the ad­
visory group? Will the advisory group be expected or permitted to examine the caseload at the 
level of individual judges? 

6. What resources, monetary and otherwise (e.g, assistance from the court through its clerk or 
clerk's office staf!), will be provided to the advisory group? 

7. Will the advisory group be expected or permitted to calIon experts, such as statisticians or 
pollsters? Can names be recommended to the group? What resources will be available for this 
purpose? 

8. What role will the advisory group play in the annual review of the plan and the dockets re­
quired by the Act? 

9. What are the tenns of the current advisory group members? How will future appointments 
to the group be made? 
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II. Assessing the Court's Dockets (§ 472(c)(1» 

Each district compiles cenain statistics on workload and case processing. These statistics 
conform to a uniform national reporting system. maintained by the Administrative Office. and 
provide cenain basic inforn1ation about the state of a court's dockets. This infonnation is the 
necessary starting point for any analysis and is presented here for your use. However. because 

• the national reporting system was not specifically designed for identifying and analyzing causes 
of cost and delay, the advisory groups will find it necessary to seek and analyze supplemental in­
formation. 

In Section A we present some of the routinely collected statistics along with several addi­
tional measures for assessing the condition of the dockets and for analyzing trends in case filings. 

c: (Note that all measures presented in Section A are specific to your district.) In Section B we list 
some measures the group may wish to seek or develop to aid its assessment of trends in the 
demands placed on court resources. 

• 

II 

• 

A. Determining the condition of the civil and criminal dockets and 
identifying trends in case filings (§ 472(c)(1 )(A) & (1 )(8» 

A major source of information about the caseloads of the district courts is the statistical data 
regularly collected and published in the Federal Court Management Statistics (MgmrRep), which 
provides a six-year picture for each district, and in the Annual Report of the Director of the 
Administrative Office of the United States Courts (AORep). 

The published tables are prepared from individual case data regularly reponed to the Admin­
istrative Office by the courts. A repon is provided when a case is filed, with a follow-up when 
the case is terminated. As in any massive reponing process, there are many opponunities for er­
ror and inconsistency to enter the system, but there is no reason to expect systematic error that 
would affect specific locations or specific activities. 

The published data are the basis of the assessments of coun activity that are currently made 
by the courts, by the judicial system, and by Congress. Consequently, a thorough grasp of those 
data will be helpful for understanding the assessments others will be making and for communi­
cations both among the advisory group, the courts, and the Judicial Conference and among ad­
visory groups. 

1. Measures for Determining the Condition of the Civil Docket 

a. Caseload volume. M gmtRep for 1990 shows the number of civil and criminal cases 
filed, terminated. and pending for statistical years (years ended June 30) 1985-1990. A copy of 
the table for the Eastern District of Virginia appears on the following page. The table also shows 
the number of authorized judgeships and the months of judgeship vacancy. The authorized 
judgeships-not the available judge power-is used in calculating the number of actions per 
judgeship reponed in this table. 

The table does not repon the number of actions per magistrate judge. In some districts, these 
judicial officers handle a substantial volume of pretrial proceedings in civil cases. In most 
districts, magistrate judges also have responsibility for misdemeanor cases and for preliminary 
proceedings in felony cases. Statistics on the workload of magistrate judges may be obtained 
from the Magistrates' Division of the Administrative Office. 
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U.S. DISTRICT COURT -- JUDICIAL WORKLOAD PROFILE 

VIRGINIA EASTERN 
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··See Page 167. 70 
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Key To Table At Left 

Weighted filings 
To assess how much work a case will impose on the court, the Judicial Conference uses a 

system of case weights based on measurements of judge time. The weighted filings figures 
presented in the table are based on weights developed from the 1979 Time Study conducted by 
the Federal 1 udicial Center. A detailed discussion of that project can be found in the 1979 

• Federal District Court Time Study, published by the Center in October 1980. Also, a historical 
statement about weighted caseload studies completed in the U.S. district courts appears in the 
1980 AORep, pages 290 through 298. 

I 

, 

Civil median time 
Civil median times shown for all six years on the profile pages exclude not only land con­

demnation. prisoner petitions, and deportation reviews, but also all recovery of overpayments 
and enforcement of judgments cases. The large number of these recovery/enforcement cases 
(primarily student loan and VA overpayments) are quickly processed by the courts and their 
inclusion would shorten the median times in most courts. Excluding these cases gives a more 
accurate picture of the time it takes for a case to be processed in the federal courts. 

Triable felony defendants in pending criminal cases 
Triable defendants include defendants in all pending felony cases who were available for plea 

or trial on 1une 30, as well as those who were in certain periods of excludable delay under the 
Speedy Trial Act. Excluded from this figure are defendants who were fugitives on 1une 30. 
awaiting sentence after conviction, committed for observation and study. awaiting trial on stat~ 
or other federal charges, or mentally incompetent to stand trial, as well as defendants for whom 
the U.S. Attorney had requested an authorization of dismissal from the Department of 1ustice. 

Key to nature of suit and offense 

Civil Cases 
A Social Security 
B Recovery of Overpayments and Enforcement of Judgments 
C Prisoner Petitions 
D Forfeitures and Penalties and Tax Suits 
E Real Property 
F Labor Suits 
G Contracts 
H Torts 
I Copyright.. Patent.. and Trademark 
J Civil Rights 
K Antitrust 
L All Other Civil 
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Criminal Cases 
A Immigration 
B Embezzlement 
C Weapons and Firearms 

D Escape 
E Burglary and Larceny 
F Marijuana anu Controlled Substances 
G Narcotics 
H Forgery and Counterfeiting 
I Fraud 
J Hom icide and Assault 
K Robbery 
L All Other Criminal Felony Cases 
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b. Caseload mix and filing trends. The variety of cases making up the caseload in most 
district courts will be surprising to many who study them for the first time. That variety may be 
important to advisory groups in assessing the docket and in considering what groups of cases, if 
any, should be treated differently in management plans. Different types of cases tend to move 
through the couns in different ways. For example, some are almost always disposed of by default 
judgment (student loan); some are in the nature of an appeal (bankruptcy); some are a unique 
subset of another category (asbestos cases in the personal injury category). From readily avail­
able data we cannot discern how a specific case moved through the system nor how a future case 
may move. Some types of cases, however, may move through the system in distinctive ways of­
ten enough to warrant your special attention. Do they affect court performance distinctively? Do 
they consume court resources distinctively? 

We have sorted case types into two categories to illustrate the point of distinctive paths. 
Type I case types are distinctive because within each case type the vast majority of the cases are 
handled the same way; for example, most Social Security cases are disposed of by summary 
judgment. Type II case types, in contrast, are disposed of by a greater variety of methods and 
follow more varied paths to disposition; for example, one contract action may settle, another go 
to trial, another end in summary judgment, and so on. (See the table in Appendix B for a 
complete definition of the case types.) 

Type I includes the following case types, which over the past ten years account for about 
40% of civil filings in all districts: 

• student loan collection cases 
• cases seeking recovery of overpayment of veterans' benefits 

• appeals of Social Security Administration benefit denials 

• condition-of-confinement cases brought by state prisoners 

• habeas corpus petitions 
• appeals from bankruptcy court deCisions 

• land condemnation cases 
• asbestos product liability cases 
The advisory group may wish to consider whether, in this district, these categories or any 

others identified by the group are distinctive enough to warrant special attention in assessing the 
condition of the docket or in recommending future actions. Careful documentation of analyses 
and decisions of this kind will contribute significantly to the final report the Judicial Conference 
must make to Congress. 

Type II includes the remainder of the case types, which collectively account for about 60% of 
national civil fiJings over thc past ten years. Case types with the 1argcst numbcr of national 
filings were: 

• contract actions other than student loan, veterans' benefits, and collection of judgment 
cases 

• personal injury cases other than asbestos 
• non-prisoner civil rights cases 

• patent and copyright cases 

• ERISA cases 
• la bor law cases 

• tax cases 
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• securities cases 
• other a<.:tiolls um.!er fctkral statutes; c.g., r:OIA, RICO, anu banking laws 

Chart 1 shows the percentage disoibution among types of civil cases filed in your disoict for 
the past three years. 

Chart 1: Distribution or Case Filings, SY88-90 

Eastern District of Virginia 
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Chart 2 shows the trend of case filings over the past ten years for the Type I and Type II 
categories. Table 1 shows filing trends for the more detailed t4L"{onomy of case types. 

N 
u 

m 5000 
b 4500 
e 4000 
r 3500 

3000 
0 2500 
f 2000 

1500 

C 1000 

a 500 

s 0 

e 81 82 

s 

Eastern District of Virginia 

Chart 2: Filings By Broad Category, SYSl-90 
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Table 1: Filings by Case Types, SY81·90 

-- TYPE I 

-TYPE II .... ' 
-Total 

90 

81 82 83 84 85 86 87 88 89 90 

Asbestos 52 60 43 82 21 51 210 290 161 1100 
Bankruptcy Matters 46 48 46 40 59 50 56 52 57 77 

Banks and Banking 1 4 5 1 2 2 1 0 4 2 
Civil Rights 222 237 357 406 298 335 346 275 250 284 
Commerce: ICC Rates. etc. 20 9 10 12 9 3 11 10 12 8 
Contract 500 498 629 623 650 748 719 795 912 710 
Copyright. Patent, Trademark 47 43 50 48 55 55 45 63 54 66 
ERISA 16 8 8 13 15 32 50 57 138 181 
Forfeiture and Penalty (exc!. drug) 19 21 24 39 23 16 30 44 73 71 

Fraud. Truth in Lending 37 40 27 40 27 27 31 26 24 19 
Labor 65 52 60 53 48 51 49 61 47 42 
Land Condemnation. Foreclosure 6 16 41 19 6 14 19 21 8 5 
Personal Injury 542 473 394 402 771 468 550 383 432 627 
Prisoner 1836 1417 1040 910 943 923 814 841 1154 968 
RICO 0 0 0 0 0 4 15 10 7 17 
Securities. Commodities 16 10 22 21 23 21 24 32 32 31 
Social Security 64 91 170 188 124 93 77 90 45 27 
Student Loan and Veteran's 0 40 59 74 238 63 62 75 135 72 
Tax. 85 84 72 52 31 38 33 44 38 42 
All Other 795 280 291 237 233 291 258 282 278 263 
All Ci viI Cases 4369 3431 3348 3260 3576 3285 3400 3451 3861 4612 
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c. Burden. While total number of cases fLled is an important figure. it does not provide 
much information about the work the cases will impose on the court. For this reason. the Judicial 
Conference uses a system of case weights based on measurements of judge time devoted to dif­
ferent types of cases. Chart 3 employs the current case weights to show the approximate distri­
bution of demands on judge time among the case types accounting for the past three years' fU­
ings in this district The chart does not reflect the demand placed on magistrate judges . 

Chart 3: Distribution of Weighted Civil Case Filings, SY88-90 
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Another indicator of burden is the incidence of civil trials. Chan 4 shows the number Qf civil 
trials completed and the percentage of all trials accounted for by civil cases during the last six 
years. 
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Chart 4: Number of Civil Trials and Civil Trials as a Percentage of 
Total Trials, SY8S-90 
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d. Time to disposition. This section is intended to assist in assessments of "delay" in civil 
litigation in this disDict. We first look at conventional data on the pace of litigation and then 
suggest some alternative ways of examining data to estimate the time that will be required to 

dispose of newly filed cases. The M gmtRep table shows the median time from filing to 
disposition for civil cases and for felonies. Time from joinder of issue to Dial is also reported for 
civil cases that reached trial. These data are commonly used to assess the dispatch with which 
cases have moved through a court in the past. When enough years are shown and the data for 
those years are looked at collectively, reasonable assessments of a court's pace might be made. 

Data for a single year or two or three may not, however, provide a reliable predictor of the 
time that will be required for new cases to move from filing to termination. An obvious example 
of the problem arises in a year when a court terminates an unusually small portion of its oldest 
cases. Both average and median time to disposition in that year will show a decrease. The 
tempting conclusion is that the court is getting faster when the opposite is actually the case. 
Conversely, when a court succeeds in a major effort to clean up a backlog of difficult-to-move 
cases, the age of cases terminated in that year may suggest that the court is losing ground rather 
than gaining. 

Since age of cases terminated in the most recent years is not a reliable predictor of next 
year's prospects, we offer other approaches believed to be more helpful. Life expectancy is a 
familiar way of answering the question: "How long is a newborn likely to liveT Life expectancy 
can be applied to anything that has an identifiable beginning and end. It is readily applied to 
cases filed in courts. 

A second measure, Indexed A verage Lifespan (lAL), permits comparison of the characteristic 
lifespan of this court's cases to that of all district courts over the past decade. The IAL is indexed 
at a value of 12 (in the same sense that the Consumer Price Index is indexed at 100) because the 
national average for time LO disposition is about 12 months. A value of 12 thus represents an av­
erage speed of case disposition, shown on the charts below as lAL Reference. Values below 12 
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indicate that the court disposes of its cases faster than the average, and values above 12 indicate 
that the court disposes of its cases more slowly than the average. (The calculation of these mea­
sures is explained in Appendix B.) 

Note that these measures seIVe different purposes. Life expectancy is used to assess change 
in the trend of actual case lifespan; it is a timeliness measure, corrected for changes in the filing 
rate but not for changes in case mix. IAL is used for comparison among districts; it is corrected 
for changes in the case mix but not for changes in the filing rate. Charts 5 and 6 display calcula­
tions we have made for this district using these measures . 

18 

Chart 5: Lire Expectancy and Indexed Average 
Lifespan, All Civil Cases SY81-90 

Eastern District of Virginia 

0+---+-~r-~---r--~--+---~~---4 

81 82 83 84 85 86 87 88 89 90 

Statistical Year 

Guidance to Advisory Groups Memo· Feb. 28, 1991 Page 15 



e. Three-year-old cases. The MgmtRep table shows the number and percentage of pend­
ing cases that were over three years old at the indicated reponing dates. We have prepared Charts 
7 and 8 to provide some additional information on these cases. 

Chart 7 shows the distribution of case terminations among a selection of termination stages 
and shows within each stage the percentage of cases that were three years old or more at termi­
nation. 

Chart 7: Cases Terminated in SY88-90, By Termination Category and Age 
Eastern District or Virginia 

Tennination Category (Percent 3 or more years old) 
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Other judgment. before pretrial conference (0.0%) 

Other (0.8%) 

- Includes consent judgment and voluntary dismissal 

o 5 10 15 20 25 30 
Percentage of All Tenninatcd Cases 

35 

Percent 3 or more years old for 
all cases in this district is: 1.8 

(no shading = under 3 years old, dark shading:: 3 or more years old) 
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Chan 8 shows the distribution of terminations among the major case types and shows within 
each type the percentage of cases that were three years old or more at tennination. 

Chart 8: Cases Terminated in SY88-90, By Case Type and Age 
Eastern District of Virginia 

Case Type (percent 3 or more years old) 

" Asbestos (10.2%) !--______ --J_ 

Bankruptcy Matters (2.1 %) 

Banks and Banking (0.0%) 

Civil Righu (2.0%) 1--_____ _ 

Commerce: ICC Rates. etc. (2.8%) 

Contract (0.9%)-r:----------------------. 

Copyright. Patent. Trademaric (1.1 %) 

ERISA (0.0%) ~ __ 

Forfeiture &: Penalty. cxcl drug (0.0%) 

Fraud, Trulh in Lending (2.4%) 

Labor (0.0%) 

Land Condemnation. Fon:cJosure (5.7%) 

F-----------------~ 
Personal Injury (0.6%)~===========-------_-_ 

Prisoner (0.5%):.J::-____________________ ...... 

RICO (0.0%) 

Securities. Commodities (2.2%) 

Social Security (2.4 %) 
-r=---. Student Loan & Veteran's (0.4%)~ __ 

Tax (0.0%) 

Other (8.0%~) ~====!===--_lf----+---_l----~ 

0.0 5.0 10.0 15.0 20.0 25.0 
PerccnLage of AU Tcnninated Cases Percent 3 or more years old for 

all cases in this district is: 1.8 
(no shading = under 3 years old, dark shading = 3 or more years old) 

f. Vacant judgeships. The judgeship data given in MgmtRep pennit a calculation of 
available judge power for each reported year. If the table shows any vacant judgeship months for 
this district, a simple calculation can be used to assess the impact: Multiply the number of judge­
ships by 12, subtract the number of vacant judgeship months, divide the result by 12, and then 
divide the result into the number of judgeships. The result is an adjustment factor that may be 
multiplied by any of the per-judgeship figures in the MgmtRep table to show what the figure 
would be if computed on a per-available-active-judge basis. For instance, if the district has three 
judgeships and six vacant judgeship months, the adjustment factor would be 1.2 (36 - 6 = 30; 
30/12 = 2.5; 3, 2.5 = 1.2). If terminalions per judgeship are 400, then tenninations per available 
active judge would be 480 (400 x 1.2). This will overstate the workload of the active judges if 
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there are senior judges contributing to the work of the district. Because of the varying 
contributions of senior judges, however, there is no standard by which to take account of their 
effect on the workload of the active judges. 

2. The Criminal Docket 
a. The impact of criminal prosecutions. In calling on the advisory group to consider 

the state of the criminal docket, Congress recognized that the criminal caseload limits the re­
sources available for the court's civil caseload. It is important to recognize that the Speedy Trial 
Act mandates that criminal proceedings occur within specified time limits, which may interfere 
with the prompt disposition of civil matters. 

The trend of criminal defendant filings for this district is shown in Chan 9. We have counted 
criminal defendants rather than cases because early results from lhe current FJC district court 
time study indicate that burden of a criminal case is proportional to the number of defendants. 
Because drug prosecutions have in some districts dramatically increased demands on court 
resources, we have also shown the number and percentage of defendants in drug cases. A 
detailed breakdown of criminal filings by offense is shown on the last line of the table 
reproduced on page 8. A more detailed, five-year breakdown of the district's criminal case load is 
available from David Cook of the Administrative Office's Statistics Division (FrS/633-6094). 
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Chart 9: Criminal Defendant Filings SY81·90, With 
Number and Percentage Accounted for by Drug 

Defendants, SY81·89 

81 82 

(Drug fi] ings data not available for SY90) 
Eastern District of Virginia 
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b. The demand on resources by criminal trials. Chan 10 shows the number of 
criminal trials and the percentage of all trials accounted for by criminal cases during the last six 
years. 
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Chart 10: Number of Criminal Trials and Criminal Trials as a 
Percentage of Total Trials, SY8S-90 

Eastern District of Virginia 
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This section was prepared by John Shapard of the Federal Judicial Center with assistance 
from David Cook and his staff in the Statistics Division of the Administrative Office of the U.S. 
Courts. Questions and requests for additional infonnation should be directed to Mr. Shapard at 
(FTS/202) 633-6326 or Mr. Cook at (FTS/202) 633-6094. 
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8. Identifying trends in the demands placed on the court's resources 
(§ 472(c)(1 )(8» . 

While courts maintain some data reflecting trends in the demands on their resources (e.g., the 
case filing information presented above), these data generally do not provide information about 
the state of the resources themselves and how these resources relate to demand. The advisory 
group will want to try to develop information reflecting trends in the relationship between 
demand and resources. In this section, we suggest some key indicators that may be helpfuL Some 
may be quantifiable. Others will be based on non-numerical information gathered from court 
personnel. 

Court resources may be divided into four categories: 
• judicial officers 
• supporting personnel 
• buildings and facilities 
• automation and olhcr technical support. 

The following sections provide an outline for assessing trends in the relationship between 
demand and resources, for each category listed above. 

1. Judicial Officers 
(a) Article III Judges 

The group may want to examine trends over a significant period (five years or 
more) in the following areas: 

• filings and terminations per judgeship and per active judge 
• weighted filings per j~dgeship and per active judge 
• raw caseloads per judgeship and per active judge 
• weighted caseloads per judgeship and per active judge 
• criminal filings and terminations per judgeship and per active judge 
• vacant judgeship months 
• civil and criminal trials per judge 
• participation of senior judges 
• panicipation of visiting judges 
• othcr relevant infonnation 

r (b) Magistrate Judges 
Information may be developed for a similar period in the following areas: 

• civil and criminal case loads per magistrate judge 
• civil trials per magistrate judge 
• volume of criminal calendars 
• vacant magistrate judgeship months 
• other relevant information 
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2. Supporting Personnel 
(a) Clerk's Office 

Information may be developed for a similar period in the following areas: 
• personnel strength and deficiencies in the clerk's office, e.g., percentage of 

authoriz.ed positions pennitted to be filled; percentage of positions filled; 
rate of employee turnover, etc. 

• ratio of staff to filings and caseloads 
• staff participation in duties related to case management 
• other relevant information 

(b) Probation/pretrial services department 
Information may be developed in the following areas for a period that should take 
into account the impact of the sentencing guidelines implemented in November 
1987: 

• personnel strength/deficiencies in the department, e.g., percentage of 
authorized positions filled, rate of turnover, etc. 

• case loads per officer 
• ratio of officers to criminal filings 
• other relevant information 

3. Buildings and Facilities 
Information may be developed for a significant period (five years or more) concerning 
the adequacy of: 

• courtroom facilities 
• jury facilities 
• prisoner facilities 
• library facilities 
• support staff facilities 

4. Automation and other technical support 
Information may be developed for a similar period concerning the adequacy of: 

• automation facilities and services 
• courtroom reporting services 
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III. Identifying the Principal Causes of Cost and Delay 
in Civil Litigation (§ 472(c)(1)(C» 

Legislation cannot alter the fact that civil litigation necessarily takes time and costs money. 
The implementation of the Act can, however, identify causes of avoidable cost and delay, and 
this is the task on which the group should focus. The group should attempt to arrive at a common 
understanding of the sense in which it will use those terms. Thus the Act does not specify cost to 
whom (e.g., the court, the parties, the public) or how much time constitutes delay. The group 
should define what it means when it uses those terms. So too the group should defme other terms 
and concepts it uses and ensure that its analysis will be as meaningful as possible to the reader. 
By way of example, to report that "ERISA cases have delayed the resolution of other civil cases" 
is entirely different from reporting: "As the percentage of ERISA cases on the court's pending 
civil caseload has grown from _ % in 1986 to _ % in 1990, the life expectancy of all civil 
cases has grown from _ months to _ months. Six of the seven judges on the court attribute this 
growth to demands of ERISA cases on their dockets." While the group members' experience and 
judgment will lend weight [0 their conclusion, specificity and reference to objective indicia will 
add greatly to the utility of their report. 

The group may begin with a review and analysis of the statistical data assembled in assessing 
the court's docket and resources (Pan II, above). For example (and by way of illustration only), 
the group may identify a mismatch of demands and resources, illustrated by the emergence of 
categories of litigation imposing new and substantial burdens on the court's docket, an increasing 
number of vacant judgeship months, and a decline in the clerk's office personnel. Or the group 
may find the court's docket to be in a satisfactory state in the sense that it reflects no avoidable 
cost or delay. Findings such as these should be specific and should not be made in generalities. 

Having made its assessment under Pan II, the group should proceed to analyze possible 
causes of cost and delay in "court procedures and the ways in which litigants and their attorneys 
approach and conduct litigation" (§ 472(c)(1)(C». The following sections list numerous 
procedures and practices in civil litigation, although the listing is not intended to be exhaustive. 
The question to be considered is whether the presence, absence, or application of any such 
procedures or practices appear to cause avoidable cost or delay in civil litigation. 

A. Analysis of court procedures to identify problems 
of cost and delay 

The term "court procedures" may refer to court-wide procedures, i.e., those followed by the 
court as a whole, whether by rule, order, or custom. It may also refer to the procedures or 
practices followed by individual judges. For example, assignment of cases typically is a court­
wide practice-there is no place for individual variation. On the other hand, the conduct of Rule 
16 conferences is essentially a matter for individual judges, even though rules or general orders 
may be in effect Some procedures may relate to both categories, e.g., calendaring practices and 
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jury management practices. In making its study. the group should recognize this distinction and 
make as clear as possible in its analysis and report which category of procedure it is addressing. 

1. Assignment procedures 

2 . 

3. 

4. 

5. 

6. 

7. 

a. Methods for assigning cases at filing 
b. Methods ofreassigning cases (to new judges. recusal. disqualification. related cases. 

illness/disability. backlog. protracted/complex cases) 

Time limits 
a. Monitoring service of process 
b. Monitoring timing of responses to complaint 
c. Enforcing time limits in rules and orders 
d. Practices regarding extensions of time 

Rule 16 conferences 
a. Exemptions for categories of cases 
b. Format of conference 
c. Development of scheduling orders (See Rule 16(b» 
d. Timing of conferences 
e. Subject matters of conferences (See Rule 16(c» 
f. Use of magistrate judges 

Discovery procedures 
a. Use and enforcement of cutoff dates 
b. Control of scope and volume of discovery 
c. Use of Rule 26(0 conferences 
d. Use of voluntary exchanges and disclosure and other alternatives to traditional 

discovery 
e. Procedures used for resolving discovery disputes 
f. Use of sanctions for discovery abuse 
g. Use of magistrate judges 

Motion practice 
a. Scheduling of motions 
b. Monitoring the filing of motions. responses. and briefs 
c. Hearing and calendaring practices 
d. Method of ruling on motions 
e. Timing of rulings 
f. Use of proposed orders 
g. Use of magistrate judges 

Final pretrial conferences 
a. Narrowing issues and limiting trial evidence 
b. Controlling length of trials 
c. Structuring sequence of trial issues 
d. Exploring settlement possibilities 

Jury trials 
a. Method of selection of the venire 
b. Conduct of voir dire 
c. Use of jury selection aids (e.g .• pre-screening questionnaires) 
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d. Use of juror comprehension aids (e.g., encouraging use of visual aids) 
e. Use of jury deliberation aids (e.g., written instructions and verdict fOnTIs) 
f. Assessment of juror COSlS for late settlement 

8. Trial setting 
a. Methods for scheduling trial (e.g., date certain, trailing, combination, etc.) 
b. Timing of setting date for trial 
c. Adherence to trial dates 
d.. Priorities (Speedy Trial Act and civil case scheduling--28 U.S.C. § 1657) 
e. Back-ups for multiple settings 
f. System for "clearing the calendar" (e.g., joint trial calendar) 

9. Review and dismissal of inactive cases 

10. Use of magistrate judges 
a. Pretrial and discovery stages 
b. Settlement conferences 
c. Consent trials 
d. Use as special masters 

11. Use of senior and visiting judges 

12. "Use of courtroom deputy clerks. and other personncl to assist judge 
a. Scheduling 
b. Monitoring deadlines 
c. Liaison with attorneys 
d. Preparation of internal statistical reports 
e. Administrative and other functions 

13. Use of alternative dispute resolution 
a. Arbitration (voluntary and involuntary) 
b. Early neutral evaluation 
c. Mediation 
d. Mini-trials 
e. Settlement conferences (judicial officer-hosted) 
f. Summary jury trials 
g. Judicial inccntives/disincentives to use ADR 

14. Efficacy/deficiencies of local rules 
a. Use/non-use of local rules 
b. Alternatives to local rules (e.g., standing orders) 
c. Page limits on briefs 
d. Discovery limits 
e. Time limi ts 
f. Rules regarding non-filing of discovery materials 
g. Rules on other items from this checklist 

15. Use of sanctions 
a. Timing and treatment of motions 
b. Hearings 
c. Control of collateral proceedings 
d. Fonn and timing of rulings 
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16. Handling of attorneys' fee petitions 
a. Methods and procedures for selling fees 
b. Hearings, findings, orders 

17. Communication and coordination among judges' chambers, magistrate judges' 
chambers. and clerk's office 

18. Other relevant practices of the court or judges 

B. Analysis of litigant and attorney practices-privately represented 
litigants 

1. Pre-filing practices--screening cases 
a. Assessing time available for a case 
b. Screening cases for merit 
c. Prefiling investigation of law and fact 
d. Interviewing fact witnesses 
e. Consulting with expert witnesses 
f. Checking documentary evidence 
g. Contacting opposing party 
h. Evaluating the case 
1. Advising client about availability of ADR procedures 

2. Pleading practices 
a. Limiting theories and claims in complaint and answer 
b. Amending to remove unfounded claims or defenses 

3. Discovery practices 
a. Voluntary exchange of information 
b. Use of admissions and stipulations 
c. Limiting discovery 
d. Resolving discovery issues with counsel 
e. Use of discovery motions 
f. Compliance with rulings 

4. Motion practice 
a. Limiting volume of motions 
b. Use of sti~ulations or consent 
c. Length of pleadings and briefs 
d. Requests for hearings 
e. Conduct of hearings 

5. Trial practice 
a. Preparing and organizing evidence 
b. Narrowing claims 
c. Stipulating facts 
d. Estimating time 
e. Complying with time limits 
f. Jury practices-voir dire, selection 
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6. Sanctions practice 
a. Timing 
b. Circumstances and reasons for requesting sanctions 
c. Frequency of use 
d. Effects on litigation 

7. Private attorneys' fees 
a. Effect of local billing and charging practices as incentives/disincentives to litigate 
b. Asymmetries between defense and plaintiff incentives/disincentives 

8. Court-awarded attorneys' fees 
a. Class action practices-incentives/disincentives 
b. Statutory fees-incentives/disincentives 

9. Settlement practices 
a. Evaluation and ongoing reevaluation of case 
b. Timing of initial discussions 
c. Plaintiff/defendant practices and asymmetries 
d. Resort to court/judge provided procedures-incentives/disincentives 
e. Timing of settlements 

10. Use of alternative dispute resolution methods 
a. Incentives/disincentives for plaintiffs and defendants 
b. Use of binding alternatives 
c. Requests for trial de novo 
d. Demand for alternative programs 
e. Resources to implement alternatives 

11. Compliance with time limits and local rules at all stages of the litigation 

12. Appeals practices 
a. Interlocutory appeals 
b. Appeals on merits 

13. Client participation in litigation events and decision making 
a. Impact of presence/absence of client 
b. Fixing client responsibility 

c. Analysis of special problems relating to pro se litigation 

1. Control of filing of pro se litigation 
a. Review by magistrate judge or judge (28 U.S.C § 1915(d» 
b. Assessing partial filing fees 
c. Orders controlling repeated filings 
d. Certification of grievance procedures by district court (28 U.S.C. § 1997(e» 

2. Use of court resources 
a. Delegation to magistrate judges 
b. Use of pro se law clerks 
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3. Conttol of hearings 
a. Screening of claims (e.g., at prison) 
b. Narrowing issues 

4. Appointment of counsel 
a. Available resources and procedures 
b. Judicial pra~ti~cs 

D. Analysis of special problems relating to U.S. litigation 

1. Criminal practices 
a. Charging practices (numbers of charges and defendants, separate incidents 

combined within single indictment. prosecution of offenses in state jurisdiction, 
etc.) 

b. Plea negotiation practices 
c. Timing of delivery of Jencks Act statements 
d. Discovery practices (e.g .• open file; contested) 
e. Length of trials 
f. Use of cross-designations of state prosecutors 

2. Civil practices 
a. Selection of cases 
b. Use of removal from state courts 
c. Exercise of settlement authority 
d. Use of alternative, non-adjudicatory procedures 
e. Other practices as listed under Section B above 

E. Analysis of special problems relating to state and local 
government litigation 

1. Procedures and practices used by district/states attorneys in habeas corpus litigation 

2. Procedures and practices used by district/states attorneys in other prisoner litigation 
(including use of non-adjudicatory procedures, reson to grievance procedures, etc.) 

3. Others 

F. Analysis of special problems relating to complex cases 

1. Coordination among coun, bar, and litigants 

2. Pretrial procedures 

3. Discovery procedures 

4, Motions practice 

5. Trial scheduling 
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IV. Examining the Impact of New Legislation 
on the Court (§ 472(c)(1)(O» 

The Act directs the advisory groups to "examine the extent to which costs and delays could 
be reduced by a better assessment of the impact of new legislation on the couns" 
(§ 472(c)(1)(D)). One approach to making this assessment is to examine the impact of recent 
legislation on the courts. Another is to consider the lack of legislation that could have improved 
the civil litigation process. For illustrative purposes only, here are examples of legislative action, 
or inaction, the group may wish to consider: 

A. Criminal legislation 

1. Adoption of guideline sentencing and impact of particular aspects of the sentencing 
guidelines 

2. Mandatory minimum sentencing statutes 
3. New statutory drug and gun offenses 
4. Expansions of federal criminal jurisdiction 

B. Civil legislation 

1. RlCO-civil and criminal sanctions 
2. ERlSA 
3. Financial recoveries from federally insured financial institutions (savings and loans, 

banks, etc.) 
4. Civil rights acts, including the Americans with Disabilities Act of 1990 
5. Superfund and other environmental legislation 
6. Federal Debt Collection Procedures Act 
7. Immigration Act of 1990 

C. legislative inaction 
1. Implied causes of action in regulatory statutes 
2. Statutes of limitations unspecified 
3. Choice of law issues 
4. Federal common law 
5. Multi-party, multi-forum jurisdiction and procedure 
6. Legislative reconciliation of demands and resources (e.g., asymmetry between 

"authorization" and "appropriation" for responsibilities placed on judiciary such as this 
Act) 

7. Approval of nominees for judicial vacancies 
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v. Making Recommendations to the Court (§ 472(b» 
After making its assessments under § 472(c)(1), the group must submit to the court a report 

with "its reconunendation that the district court develop a plan or select a model plan" (§ 472 
(b)(2)). Model plans developed by the Judicial Conference are not expected to be available 
before the second half of 1992. Moreover, as each plan is to be responsive to local needs and 
circumstances, it is not likely that a model plan will satisfy the needs of a district. 

A. Contents of report 

The Act states that the group's report shall: 
• include "recommended measures, rules and programs" (§ 472(b)(3)); 
• include "the basis for its recommendation" (§ 472(b)(2)); 
• explain "the manner in which the recommended plan complies with section 473" 

(§ 472(b)(4)); 
• "take into account the particular needs and circumstances of the district court, litigants in 

such court, and the litigants' attorneys" (§ 472(c)(2)); and 
l • "ensure that its recommended actions include significant contributions to be made by the 

court, the litigants, and the litigants' attorneys toward reducing cost and delay and thereby 
facilitating access to the courts" (§ 472(c)(3)). 

In making its recommendations, Congress did not intend to displace or restrict judicial 
discretion. The House Judiciary Committee said that it was "unwilling to impose the Congress' 
view of proper case management upon an unwilling judiciary" (House Report, p. 14). Advisory 
groups (other than those in pilot districts, addressed below) have the discretion to recommend 
any or all of the principles, guidelines, or techniques of § 473(a) and (b). They must, however, 
state the reasons for their choices. Specifically, a group must show: 

• that it has "consider[ed] ... the ... principles and guidelines of litigation management and 
t cost and delay reduction" set out in § 473(a) and (b); and 

• that it has included in its recommended measures, rules, and programs those of the Act's 
principles, guidelines, and techniques that, for the reasons stated in the group's report, are 
considered appropriate for the needs and circumstances of the district. 

While the Act does not require a plan to incorporate specific provisions (except in pilot dis-
• tricts), Congress clearly expects them to reflect a significant commitment to cost and delay 

reduction. Reconunended actions are to "include significant contributions to be made [not only] 
by the court, [but also] by the litigants, and the litigants' attorneys" (§ 472(c)(3)). They need not 
be limited to the means set forth in the Act to reduce cost and delay. Nor need they be limited to 
matters touching directly on the processing of litigation. A plan might, for example, call upon the 

• bar to sponsor advocacy training programs for federallitigators or to provide greater pro bono 
representation to indigent litigants who would otherwise proceed pro se. 

Implementation of a plan will not necessarily require a court to change current methods and 
techniques. ~e e~istjn~me.tho~ techniques ~r~ou~d to be effective in contr.o.!.Ling SQst 
and delay, the plan should incorporate them to ensure that they remain part of the court's 

• proced~r~.- - ---. ---- - -. -
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The group should report on problems of cost and delay regardless of whether those problems 
might be remedied by the Act's principles and guidelines. Problems beyond the control of coUrts, 
litigants. and attorneys should be identified, but this material does not address how the group 
should treat them. 

B. Format of report 

The Judicial Conference must review all district reports (§ 474(b)(1)) and prepare a report to 
Congress (§ 479). The Conference will find it helpful if the reports generally conform to a 
pattern pennitting comparison across districts. Such reports will also facilitate research on the 
administration of justice in federal courts. To be helpful to the court and to the Judicial 
Conference. reports should, where possible. correlate particular identified problems with particu­
lar recommendations. Recommendations should be specific; they may. for example. take the 
form of a suggested rule. order, or procedure. The Conference. in consultation with the Federal 
Judicial Center and the Administrative Office. will be working with all the courts to explore 
appropriate formats. 

c. Pilot districts 

Plans implemented by the ten pilot districts "shall include the 6 principles and guidelines of 
litigation management and cost and delay reduction identified in section 473(a)" (§ 105(b». The 
following considerations may be helpful to groups in pilot districts: 

• If the group finds that the state of the court's docket is satisfactory and there are no dis­
cernible causes of avoidable cost and delay. it may recommend measures that incorporate 
the court's existing practices and procedures. adapted to reflect the six principles and 
guidelines in a manner that will not disrupt an existing satisfactory operation. 

• If the group finds the existence of causes of avoidable cost and delay to which some of the 
stated principles and guidelines may be relevant. it should recommend their adaptation to 
"the needs and circumstances" of the court in a pragmatic manner, keeping in mind that the 
objective is to aid. not impair. the administration of justice. For example. a court already 
straining under its criminal caseload should not be subjected to procedures imposing addi­
tional burdens and demands unless their impact will demonstrably improve the overall 
ability of that court to process its dockets. , 

While these considerations are especially relevant to the pilot districts. advisory groups in all 
districts will want to keep them in mind as they develop their reports and recommendations to 
the court. 
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Appendix A 

PUBLIC LAW 101-650 [H.R. 5316); December I, 1990 

JUDICIAL IMPROVEMENTS ACI' OF 1990 

.& it ~nactrd by th, &1UJ1I and Hora~ of R'p1'f#nl4tiua of thf 
Unittd Stat" of Anwrica in Congreu G.SI,mbltd. That this Act may 
be cited as the "Judicial Improvementa Act of 1990", 

TITLE I-CIVIL JUSTICE EXPENSE AND 
DELAY REDUCTION PLANS 

SEC. 101. SHORT TITLE. 

This title may be cited u the "Civil Justice Reform Act of 1990". 

SEC. 101. FISDINCS. 

The Conrreu makes the following findinp: 
(1) The problems o( cost and delay in civil litigation in any 

United States district court must be addressed in the contest o( 
the (ull range o( demands made on the district court', resources ' 
by both civil and criminal matters. 

(2) The courts, the litiganta, the litiganta' attomeys. and the 
Conrress and the encutive branch, ,hare responsibility (or cost 
and delay in civil litilation and ita impact on access to the 
courts. adjudication o( cases on the merita. and the ability o( the 
civil justice sy.tem to provide proper and timely judicial relief 
for agrrieved parties. 

(3) The solutions to problems of cost and delay must include 
.ignificant contributions by the courts. the Iiti,anta. the liti. 
lantl' attorneys. and by the Conrress and the e:r:ecutive branch. 

(4) In identi(yin, • .developin,. and implementi", solutions to 
problems o( cost and delay in civil liti,ation, it is neceaary to 
achieve a method of consultation 10 that individual judicial 
officers. litigants. and Iiticanta' attorney. who have developed 
techniques for litigation manapment and cost and delay reduc­
tion can effectively and promptly communicate those tech­
niques to all participanta in the civil justice .ystem. 

(5) Evidence suggests that an effective litiaation manacement 
and cost and delay reduction pr0p'am .hould incorporate MV­
eral interrelated principles. includln,- ,---

(A) the differential treatment of cases that provides lor 
individualized and specific mana,ement accord in, to their 
needs. complexity. duration. and probable litigation careers; 

(B) early involvement 01 a judicial officer in planning the 
progress of a case, controlling the discovery process. and 
scheduling hearinls. trials. and other litigation events; 

(C) regular communication between a judicial officer and 
attorneys during the pretrial process; and 
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(0) utilization of alternative dispute resolution programs 
in appropriate eases. 

(6) &ca\1Se the increasing volume and complexity of civil and 
criminal cases imposes increasingly heavy workload burden. on 
judicial officers. cJerks of court, and other court peniOnnel, it is 
necessary to create an effective administrative structure to 
enaure ongoing consultation and communication regarding 
effective litigation management and COlt and delay reduction 
principles and technique.. 

SEC. 101. A..'IESDXE.'''TS TO TITLE JI, UNITED STATES CODE. , 

(a) CIVIL Jumcz ExPENSE AHD DEUT RmucnoH Pt.A.NS.-Title 
28, Unit.ed States Code, ia amended by inaert.inc after chapter 21 the 
followinl new chapter: 

"CHAPTER U-CIVIL JUSTICE EXPENSE AND DELAY 
REDUCTION PLANS 

"'Sec. 
·.71. Jttq,lirwment lor a district court civil JustiClt upeue and ... ,. I'IIdIlCliGo 

plan. 
".12. Dtftlopm.nt and implemeDtation 01 a ciYiJ JIIItioI ...,.. aM clela,. 1'IIduc-

Uoo plan. 
".13. Contnt 01 ciYiJ JUitic. aptn. ucI deJa11'11ductioD p1aaa. 
".1 •. Rmtw 01 d.iltrid court tIC'UoIL ".'5. Periodic cli.l&rid court ...... meDl. 
".1 •. EMancemeat 01 judicial inlormatiOD d_miDatiOD. 
".'77 .. Nodel civil justb fIIptftM and .... ,l'IIductioG pIaL 
•• '8. Advilor7 ,,"pt . 
.. • 1t. InI'onutioe OlD lielration manqemeDt aDd CIaIt ucI .. .., reductioL 
".1.10. Traininr JII"GIIhUILI. 
".81. Automated cut ~tioe. 
"C n.l"anitiou. 

... 471. Requirement tor a dl_trict eourt elyll Jultlce UJM!n.e and 
delay reduction plan 

"There .hall be implemented by each Unit.ed Statet diatriet court" 
in accordance with thia title. a civil jUltict .... and dela, 
reduction pJan. The plan may be a plan developed by web cliatrict 
court or a model plan develoJ)ed by the Judicial Conl.renct of the 
Unit.ed States. Th. purposes or each plan are to facilitate d.Uberate 
.~udication of civil C&SeI on the merita, monitor diIcover'7. impl"Oft 
HUCation manqement, and ensure jut, .peedy. aDd iDesJM!DliTt 
resolution. of ciVil disputes. 

"I 472. Development and Implementation of a clYIl Ju.tift UJM!nH 
and de", reduction plan 

"(a) The civil justice espense and delay reduction plan imple­
mented by a district court. shall be developed or Hlected. u the cue 
may be, aIler consideration of the recommendationa of an advisory 
l'f'Oup a~point.ed in accordance with Hction 478 of thia title. 

"(b) The advisory croup of a Unit.ed States district court lhall 
lubmit to the court a re~rt.. which thall be made available to the 
public and which thall include-

"(1) an assessment o( the matters referred to in IUbseetion 
(cX!); 

"(2) the basis (or iu recommendation that the district court 
develop a plan or select a model plan; 

"(3) recommendt'd meuures. rules and programs; and 
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!'(4) an explanation otthe manner in which the recommended 
plan complies with sect$on .,3 otthis title. 

"(cU) In developin, its recommendationa. the advisory croup ot a 
district court .hall promptly complete a thorou,h assessment ot the 
ute ot the court', civil and criminal· docketa. In perf'ormin.c the 
usesament (or a district court. the advilory croup Ihall- . 

"'A) determine the condition 01 the civil and criminal docket.s; 
"(B) identify trencll in cuefalinp and in the demancll bein, 

placed on the court', resources; . 
"(C) identur the priDcipaJ causes 01 COlt and delay in civil 

litisation, ciYUII couideration to .uch potential caUIII u court 
procedures and the -wa,.. in whicb liti,ants aDd their attorney. 
approach and conduct litiption; aDd . . -. . . 

"(.0) eumiD. the atent to which CI»tI and dela,.. could be 
reduced by a better aSI ... ment 01 the impact of new lecillation 
on the courts. '. - ., . . 

"(2) In developine its recommendatioM. the advilory crouP ot a 
district court .hall take into account the particular needs and 
c:ircumst.ances or the diltrict court. liticantl in .ucb court. aDd the 
liticants' attorneys. - . 

"(3) The advisory croup of a district court Ihall eDlUn that its 
recommended actioM include .lpificant contributiona to be made 
by the court. the liticants, and the liticantl' attorneys toward 
reducing cost and delay and th .... by facilitatm, accaI to the courts. 

"(d) The chief judp or the diltrict court .ball tra.DIIDit a copy or 
the plan implpmented in ac:cordaDce with IUblection (a) and the 
. report prepared in accordance with IUblection (b) or this section to­

"(1) the Director of the Administrative OfJ"lCt of the United 
States Courtl; 

"(2) the Judicial council of the circuit in which the district 
court illocated; and 

"(3) the chier ju. or each or the other United Statel district 
courtllocated in IUch circuit. 

"J 413. Content 01 clyil Ju.tice ex,. .... and dela, reduction plan. 
"(a) In ronnulatine the provisioM ot Itl civil justice expeftle and 

deJay reduction lan, each United Statel diltd.cS court. in coftlulta· 
ti .' lnted uDder RCtion .,8 of thil title. 

1 consider and ·may inc he roUDWin, PM,:r- and pide-
-Itriii 0 I 19a lQ!t ent and COlt and dela)' uc:tion: 

.... "Uriystematic, ifferentia. treatment 01 ciYiI cues that tai­
Ion the level of indhidualizecl and cue .pecific muqement to 
,uch criteria u case complexity, the amount oftime reuonabJy 
needed to prepare the case tor trial, and the judicial and other 
l"fIOurces required and a .. Uable for the preparation aDd dis­
position or the case; 

"(2) early and ongoing control of the pretrial process throu,h 
involvement or a judicial officer in";" -

"(A) assessin, and planning the progress o( a case; 
"(BI seUin, early, firm trial dates. luch that the trial is 

scheduJed to occur within eichteen months after the filing 
o( the complaint, unless a judicial officer certifies that­

"w the demands o( the case and its complexity make 
such a trial date incompatible with serving the ends o( 
justice: or 
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"(ii) the trial cannot reasonably be held within luch 
time because o( the complexity o( the case or the 
number 01' complexity o( pending criminal cases; 

"(0 controlling the extent o( discovery and the time (or 
completion of disccn'ery, and ensuring compliance with 
appropriate requested discovery in a timely (ashion; and 

"(0) setting, at the earliest practicable time. deadlines (or 
filing motiona and a time (ramework (or their disposition; 

"(3) (or aU cues that the court or an individual judicia) omcer 
dt'termines are complez and any other appropriate cues. care­
(ul and deliberate monitorin, throu,h a dilcovery<Ue manqe. 

. ment conference or a leri .. o( luch conferences at which the 
'presidin, judicial omcer- . . 

. '"(.A) ezpJor .. the parties' receptivity 10, and the propriety 
oCt .. ttlement orproceeciin, with the UUeation; 

"(8) identifi.. or (ormulates the principal issues in 
'contention· and. in appropriate ,cases" provides (or the 
Nged resolution or bifurcation o( iuuel (or trial consistent 
with Rule 42(b) o( the Federal Rules o( Civil Procedure; 

"cO prepares a dilc:overy tchedule and plan eonsiatent 
with any presumptive time limita that a diltrict court may 
aet (or the completion o( discovery and with An)' procedures 
a district court rna)' develop to-

o "(i) identify and Umit the volume or discovery avail­
able to avoid unnecessary or unduly burdenJOme or 
0e;n.sive dilcovery. and 

. (li) phue dilc:overy into two or more 1t.aItt; and 
"(D) leta, at the earliest practicable time. deadlin .. (or 

filine' motions and a time (ramework (or their disposition; 
H(4) encourAlement o( cost-el1'ective dilc:ove". through vol­

untary exchange o( information amon, Jitirantl and their attor­
neys and through the \lie o( cooperative dilCove". devices; 

"CS) conservation . or judicial resources by prohibitinc the 
conaideration o( discove". motionl unless accompanied by a 
certification that the movin, part)' tau made a reuonable and 
cood (aith .el1'ort to reach .".ement with oppoainc' counsel on 
the metten .. t (orth in the motion; and 

"(6) authorization to refer appropriate cUes to altemative 
dispute taolution procrama that-

"(A) have been desienated (or uae in a district court; or 
. "(8) the court may make available. includin, mediation, 

minitrial. and lumrnary jury trial. 
"(b) In (ormulatiq the provisions o( its civil justice expense and 

deJay reduction plan, each United States district court. in consulta­
tion .'ith an .dvlSO". croup appointed under section 478 o( this title, 
lhall consider an_d ~~~.i"~l~!ie th4t (oL~i!!lliti&'atioD management 
aiiiJ'Ciiit and diIil reductIon technIques: 

"(1) a reqwrement that counael (or each party to a case jointly 
~nt a discove".<ase manqement plan (or the cue at the 
mitial pretrial conference, or explain the reasons (or their 
(aU ure to do lOi 

"(2) .. requirem.nt that each party be represented at each 
pretrial conference by an attorney who has the authority to 
bind that party regard in, all matters previously identified by 
the court (or discussion at the conference and all reasonably 
r.lated mattei'll; 
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"(3) a requirement that all requests for extensions of dead­
lines for completion of discovery or for postponement of the trial 
be signed by the attorney and the party making the request; 

"(4) a 'neutral evaluation program for the presentation of the 
legal and factual basis of a case to a neutral court representa­
tive Sl'lected by the court at a nonbinding conference conducted 
early in the litigation;' . , , . 

, '''(S) a requiremt'nt that. upon notice b;V the court. representa­
tives of the parties with authority to bmd them in settlement 
discussions be present 01; a"ailableby telephone during any 
settlement conference; and '; " 
. "'(6) such otht" features as the distriet court considers app~ 
priate after considering the ...commendations of the ad,isory 
croup referred to in Retion .72(a) of this title,. ' . 

"(c) .Nothing in a civil justice expense and delay reduction plan 
relating to the settlement authorit~ provisions of this section shan 
alter or conflict with the authonty of the Attorney General to 
conduct litigation on behalf of the United States. or any delt'gation 
of the Altomey General. 

, . 

... 47.t. Review of district court action 
·'(a1(l) The chief judges of each district court in a cireuit and the 

chief Judge of the court of appeals for such circuit shan, as a 
commlUee- ' ' , , 

"(A) review each plan and report ,ubmitted punuant to 
section .7ad) of this btle; and . 

"(B) make such ,uuestions for additional actions or modified 
actions of that district court as the committee considers appro­

. priate for reducin, COlt and delay in civil litilation in the 
district court. . . 

"(2) The chief judge of a court of appeals and the chief judgt' of a 
district court mar desienate another jud,e of such court to perform 
the chief judge s responsibilities under paragraph (1) of this 
subsection. . 

",b) The Judicial Conference orthe United States-
"(1) shall re"ie", each plan and rt'{)Ort ,ubmitted by a district 

court punuant to ltC'tion 472td) of thll title; and 
"(2) may request the district court to take additional action if 

the Judicial Conference determines that such court has not 
adequately responded to the conditions relevant to the civil and 
criminal dockets of the court or to the recommendations of the 
district court', advisory poup . 

.. , 47 S. Periodic district court unument 
"After developing or selecting a cMI justice expense and delay 

reduction plan, each United States district court ,hall assess an­
nualJy the condition of the court', chil and criminal dockets 'A'jth a 
view to determinin, appropriate additional eelions that may be 
taken by the court to reduce COlt and delay in civil IitiJation and to 
improve the litigation ,manapment practic:es of the court. In 
performing such assessment, the court 'hall, consult ",ith an ad­
visory group appointed in accordance 'A'ith section .78 of this title . 
.. , 476. Enhancement of Judicial information dlslt'mination 

"(a) The Director of the Administrative Office of the United States 
Courts shall prepare a Mmiannual report. availabl. to the public. 
that discloses for each judicial officer- . 
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"(1) the number of motions that have been pending for more 
than six months and the Dame of each case in wruch luch 
motion has been pending; . 

"(2) the number. of bench trw. that have been lubmitted for 
more than Ibt montha and the name of each caIe in which luch 
trials are under lubmilaion; and '. .'., 

"(3) the number and names of cues that bave not been 
terminated within three yean after (dine. . . .' 

"(b) To ensure uqiformit)'. or repqrt.inc. the ltandards for cat­
e;orization or characterization of juaiCial actiODI to be prescribed in 
ac:c:ordance with aection 481 or.thta· title ,1haU appl,. to the .. mi· 
annual report prepared Und.r~. (a). . 

... 471. )104el civil JUli~ce ezpenlt and dela7 reduction plan 
"(a)(l) BUed on the' pla.a.l developed' and implemented by the 

United Statet district· COUN desipated u Early Implementation 
District Courta punuant to aectiOD 103(c) or the Civil Jutice Reform 
Act of 1990. the Judicial Conference of the· United Seatet. may 
develop one or more model civil justice ezpenM aDd cIela,. reduction 
plans. Any nch model plan aball be MCOmPUleci b,. a report 
expl~in~nl the mann~r in which the·plan complies with aection 473 
of thIS utle. . . . . . 

"(2) The Director of the Federal Judicial Center and the Director 
of the Administrative Office or the United 8ta_ Courta may make 
recommendatioDl to the Judicial Conference reprd.inc the develop­
ment of an}' model civil justice apeftle and dila, reduction plan. 

"(b) The Director or the Aclminiltrat1ve Ofrlce of the United States 
CoUN abaIJ tnlnsmit to the United Seatel diatrict couJ1l and to the 
Committees on the Judiciary of the Senate and the House of Rep­
resentatives copies or any model plan ancI accompan)'inc report. 

.. , 418. Advisor)' In)Upl 
·'(a) Within iUnet)' da)'l after the date of the enactment of thia 

chapter. the advilory croup required in each United Stat. diltrict 
court in accordance with aection .72 of thia title lhall be appointed 
b)' the chief juqe of each d"trict court. after CODIUltatioa with the 
other juqes of luch court.· .. 

"(b) The advilory poup of a dittrict court IhaU be balanced and 
include attome~ and other ~ who are npretentative of major 
categories'of litipntl in IUch court. u determined by the chief 
judge or luch court. 

·'(c) Subject to lubsection (d). in no event lhall an)' member of the 
advisol'J croup "I'Ve Jonaer than four yean. ' 

"Cd) Notwitbltandin, nbsection (c). the United States Attome), 
for a judicial district. or hi. or her detipee, thall be a permanent 
memtier or the advisory ctOu~ lor that diatrict court.. 

·'(e) '!be chief judee Of a United States district court ma)' dee­
ignate a reporter lor each advisory ~up. who ma)' be compensated 
in accordance with lUidelines establiahed by the Judicial Conlerence 
01 the United Statet.. . 

u«J The members of an advisory croup of a United States cliatrict 
court and any perlOn designated u a reporter lor luch croup thall 
be considered .. independent contractors of .uch court when in the 
performance of official duties 01 the advisory croup and ma)' not. 
IOle1), b), reason of M""ice on or lor the advisory croup, be prohib­
ited from practicin, law before nch court.. 
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... 479. Information on litigation management and cost and delay 
reduction . 

"(a) Within four years afl.er the date of the enactment of this 
chapter, the Judicial Conference of the United States Ihall prepare 
a comprehensive ~port on all plana received punuant to section 
412(d) of this title. The Director of the Federal Judicial Center and 
the Director of the 'Administrative Ofnce of the United States 
Courta may make recommendatioDi regardine IUch report to the 
Judicial Conference d1.lrinc the preparation 1)f the report. The Ju­
dicial Conferencoe.thaJl trarwnit copies of the report to the United 
States district courta and to the Committeel on the Judiciary of the 
Senate and the HoUle of RepNMntaUves. - -

"(b) The Judicial Conference of the United States .hall, on a 
continuine basil-.- .. .. . ' . 

. 14(1) Rudy w.,.. to improve litig.tion manasement and dis­
pute resolution Mmces in the district. courta; and 

"(.2) make recom.IQendaUoDi. to the cl.iItrict. courll on w.ys to 
improve IUch Mrvicee. . 

"(cXU The Judicial Conference of the United States .hall prepare, 
periodically revise, and transmit to the United States district courts 
• Manual for Litig.tion·M~ement and eo.t. and Delay Reduction. 
The Director of the Federal Judicial Center and the Director of the 
AdminiltraUve 0tT1CI of the United. Statel Courta may make NC­
ommendationa regardina the -preparation or and any .ubsequent 
reviaiona to the Manual. 

"(2) The Manual thall be developed after careful evaluation of the 
pJana implemented under teetion 412 of tbia title. the demonltr.tion 
procram conducted under MCtion 104 of the QYil JUItic:e Reform 

. Act of 1990, and the pilot prqp-am conducted. UDder leCtion 105 of 
the Civil Justice Reform Act of 1990. 

"(8) The Manual .hall contain • description and analysis of the 
litieation manapment, COlt and delay reduction principles and 
techniques. and alternative d~ute rMOluUon JJI"OIramI considered 
m_ effective by the Judicial Conference. the Director of the Fed· 
eral Judicial Center. and the Director of the Adminiltrative Office 
of the United. Statel Court.a. 

N' 480. TralnAn; Procruu . 
''The Director of the Federal Judicial Center and the Director of 

the Administrative Office of the United Statel Courta Ihall develop 
and conduct comprehensive education and traininc procrams to 
ensure that all Judicial officers, clerks 0( court. courtroom aepades, 
.nd other .ppropriate court penonnel are thorou,bl, familia!' with 
the mOlt recent .v.ilable inform.tion .nd an.lyses .bout litig.tion 
m.nagement and oth.r terchniques for reducinc colt and .xpediting 
the resolution of eivil litig.tion. The curriculum of .uch training 
progl'aJDI .h.ll be periodically reviled to ,.neet .uch inform.tion 
.ndanaJy .... 

N' 481. Autom.ted case Inform.tlon 
"(.) The Director of the Administrative Office of the United States 

Courta lhaU ensure that e.~h United States district court has the 
.utomated capability re.dily to retrieve inrormation about the 
.tatus or each case in such court. 

"(bXl) In carryine out subsection (a). the Director shall prescribe-
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"(Al the information to be recorded in district' court auto­
mated systems; and 

"(B) standards for uniform categorization or characterization 
of judicial actions for the purpose of recording information on 

, judicial actions in the district court automated systems. 
"(2) The uniform standards presCribed under paragraph UXB) of 

this lubsection .hall include a definition of what constitutes a 
dismissal of a case and standards for measuring the period for which 
a motion has been p4!ndm,.· . . . 

·'(e) Each United States district court aball record information as 
prescribed pursuant to lubsection (b) of thislection . 

... • 82. Definitions 
tiM used in· this :chapter,the . term'judic:ial omcer' means a 

United States district court judee or a United States magistrate .... 
(b) IM'LENENTATlON.-(1) Except as provided in section 105 of this 

Act, each United States district court shall, within three yean after 
the date of the enactment 01 this title, implement a civil justice 
expense and delay reduction plan under section .71 of title 28, 
United SLates Code, as added by subsection (a). 

(2) The requirements .. t forth in aeetions .71 through .78 of title 
28. United SLates Code, as added by lubsection Cal. thall remain in 
effect for leven yean after the date of the enactment of this title. 

(c) EARLY IMPLEMENTATION DISTluer CoUR,...-
(1) Any United States district court that. no earlier than 

June 30, 1991, and no later than December 31, 1991. develops 
and implements a civil Justice expense and delay reduction plan 
under chapter 23 of titl. 21, United States Code, as added by 
lubsection (al, aball be delf.cnated by the Judicial Conference of 
the United States as an Early Implementation District Court. 

(2) The chief judge of a distnct 10 designated may apply to the 
Judicial Conference for additional NIOUreea, including techno-

. logical and personnel IUpport and information' systems, nec­
essary to implement ,'" civil Justice expense and delay reduction 
plan. The Judicial Conference may provide .uch resources out of 
funds appropriated ~nuant to aeetion 1000a). . 

(3) WIthin 18 months after the date of the enactment of this 
title, the Judicial Conference .hall prepare a report on the plans 
developed and implemented by the Early Implementation Du-
bict Courta. . 

(.) The Director of the Administrative Office of the United 
States Courta Ihall transmit to the United States district courta 
and to the Committees on the Judiciary of the Senate and 
House of RepreMntativea- . 

(A) copies of the plana developed and implemented by the 
Early Implementation District Courta; 

(B) the reporta lubmitted by .uch district courts pursuant 
to leetion .'2(d) or title 28, United States Code, as added by 
.ubsection (a); and . 

(C) the report prepared in accordance with parqraph (3) 
of this subsection. 

(d) TEcHNICAL AND CoNPORMING AMENDNENT.-The table of cha~ 
ten for part I of title 28, United States Code. is amended by adding 
at the end thereof the followins: 

-13. a.uJultice elI,-"" and lie •• , MUctlO" '1 ..... __ ................ _ ...... _._._. .7.". 
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SEC. IOC. D£~OSSTRATJOS PROGRAM. 

(a) 1M GENERA1..-(l) During the "·year Period beginning on Janu­
ary 1. 1991. the 'Judicial Conference of the United States .hall 
conduct a demonstration program in accordance with lUbsec:tion (b). 

(2) A diatrict court. participating in the demonstration program 
ma, allo be an Early Implementation District Court under MCtion 
103<c). . 

(1) PaOORAM RlQUJaEMEHT.-(l) The United States District Court 
ror the Western District or Michigan and the United States Diatrict 
Court ror the Northern District or Ohio aha11 ezP!Jiment· with 
I)'IWJ'DI or differentiated CUI IDUIICement that pnmde apecificaUy 
f'or the uqnment of' cues to appropriace proceainc tracbthat 
operace under distinct and ezplicit "'I .... procec1u:re1; and tim .. 
f'rames ror the completion or dilcovery and ror trial. ". . .. 

(2) '111e United States Diatrict Court ror the' Northern Diatrict or 
Calirorni .. the United States Diatrict'Court for.the Northern DiI­
tric:t or West Viqinia. and the United States DiItric:t Court ror the 
Western District or Missouri .hall ezperiment with ..nOUI methocla 
or reducin, co.t and delay in civil liU,atioa. inductiq alcemative 
dispute resolution. that nch district couna and the Judicial Con-
ferenct of'the United Stateuhall .. lect.. .' .' ~ 

(c) STUDY or RuuLtS.-The Judicial Conlerenct of the United 
Statel. in coftJultation with the Director of the Federal Judicial 
Center and the Director of' the Administratift Off"1CI of the United 
Statel CoUN, .han .tud, the experience of the cll.tric:t COUN under 
the delDOnatration program. . '. 

(d) REPOIlT.-Not later than December II, 1895. the .ludidal Con· 
ference or the United Stat.es Ihall transmit to the Committees on the 
Judicial')' or the Senate and the HOUle of Repl'lllntatiYei a report of' 
the I"IIUJta of the demonstration pJ'Oll'UD. . .. : ..... '. 

IEC. lOS. PILOT PROGRAM. 
(a) he GEHELU..-(l) Durin, the <&-year period beciardn.c on Janu­

ary I, 1991, the Judicial Conference of' the United States .hall 
conduct a pilot Pl'Ol1'am in accordance with .ubeectioD (b). 

(2) A district court l1articipatinc in the pilot pf'Oll'Ul thall be 
dllignated u an Early Implementation DiItiict Court under MCtion 
1000c) •. 

(b) PaOOIlAM lWIuJR.EM£N'TI.-(l) Ten cliatrk1 courtl (in thlaH(­
tion rererred to as "Pilot Diatrictl") detipated by. the Judicial 
Conference or the United State. tbaI1 implement ~ and delay 
reduction plaftJ under chapter 23 or title 28, United States.Code (as 
added by MCtion 103<a», not later than Deeember 31, 1991. In 
addition to complying ..... ith all other applicable prorilioDl or chapter 
23 of title 28, United States Code(u added by Mction 103<a)). the 
u'p!nM and delay reduction plana implemented by the PUot Oil­
trictI .hall include the 6 pnnciplea and auldelinea or litigation 
manacement and cost and delay reduction identified.in aect.ion 
"73(a) of title 28. United States Code. . 

(2) At least 5 of the Pilot Di.tric:tl designated by the Judicial 
Conference aball be judicial diatricta encompuaina metropolitan 
areu.. . 
. (3) The lIP1nse and dela, reduction plana impl,mented by the 

PUot Diatricta shall remain in effect for a period Of 3 yeara. At the 
end of that 3-year period, the Pilot Districta ,haJJ no longer be 
required to include. in their expense and dela, reduction plans, the 

104 STAT. 5097 
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P.L 101-650 
Sec. 105 

LAWS OF 101lt CONG.-2nd SESS. Dec. I 

6 principles and guidelines of litigation management and cost and 
delay reduction described in paragraph (1). 

(c) PROGIlAM STUDY REPORT.-(l) Not later than December 31. 
1995. the Judicial Conference shall submit to the Committees on the 
Judiciary of the Senate and House of Representatives a report on 
the results of the pilot program under this section that includes an 
assessment of the extent to which COlts and delays were reduced as a 
result of the program. The report shall compare those resulta to the 
impact on costs and dela,. in ten comparable judicial districts for 
which the application of HC:tion 473(a) of title 28, United Slates 
Code, had been dilc:retionary. That comparison .hall be based on a 
Itudy conducted by an independent organization with expertise in 
the area of Federef court·maneaement.· . 

(2XA) The Judicial Conference shall include in ill report a rec­
ommendation as to whether lOme or all diltrict courts should be 
required to include. in their expense and delay reduction/lana. the 
6 prineiples and guidelines of litiaation man~ement an cost and 
delay reduction identified ill MCtiOD 473(a) of title 28. United Slates 
Code. . 

(B) If the Judicial Conference recommends in ill report that some 
or ·all diltrict courtl be required to indude .uch principles and 
guidelines in their ex~nse and delay reduction plana. the Judicial 
Confenonce .hall initiate proceedinp for the prescription of rules 
implementin, ita recommendation, punuant to chapter 131 of title 
28, United.StaLes Code. 

(C) If in ita report the Judicial Conference does not recommend an 
expanlion of the pilot pJ"OlTam under .ubparal1'aph (A). the Judicial 
Conference ahall identify altemative. more effective cc»t and delay 
reduction procram. that .hould be implemented in li,ht of the 
findinp of the Judicial Conference ill ill report. and the Judicial 
Con(erence may initiate proceedinp (or the prescription of rules 
implementing ita recommendation. punuant to chapter 131 of title 
28, United StaLes Code. 
SEC. 101. AlI"IORIZAno~. 

(a) EAaLY JMPLDIENTAnON DIsTaIcr Couan.-There is authorized 
to be appropriated not more than $15,000.000 for fiscal year 1991 to 
carry out the resource and planni", needs necessary for the im· 
plementation of Netion 103(c). 

(b) IMPLDIENTAnON OF CHAPTEa 23.-There is authorized to be 
appropriated not more than $5,000,000 (or flSC81 year 1991 to imple­
ment chapter 23 of title 2S. United States Code. 

(c) DEMoNS'r.unoN PROGJlAM.-There is authorized to be appro­
pria~ not more than $5.000.000 for f1lC81 year 1991 to carry out the 
provisions of ~ion 10.&. 

TITLE II-FEDERAL JUDGESHIPS 

SECI'ION HI. SHORTnTLE. 

This title may be cited as the "Federal Judgeship Act of 1990". 
SEC. 2t2. CIRCUIT "VOCES FOR THE CIRCUIT COCRT OF APPEALS. 

(a) IN GENERAL.-The President shall appoint. by and with the 
advice and consent of the Senate-

U) 2 additional drcuit judges for the third circuit court of 
appeals; 

104 STAT. 5098 



Appendix B 

1. Case Types 

The case type categories used in this analysis are derived from a more detailed taxonomy of 
nature-of-suit codes employed by the Administrative Office in its data collection and reporting. 
The table below shows exactly which nature-of-suit codes were included within each category. 

Category Nature-o.-8ult Code Ind Description 

Asbestos 368 Asbestos 
Bankruptcy Maners 420 Bankruptcy Trustee 

421 Bankruptcy Transfer 
422 Bankruptcy Appeals Rule 801 
423 Withdrawal 

Banks and Banking 430 Banks and Banking 
Civil Rights 440 Civil Rights: Other 

441 Civil Rights: Voting 
442 Civil Rights: Jobs 
443 Civil Rights: Accommodations 
444 Civil Rights: Welfare 

Commerce: ICC Rates. etc. 450 Commerce: ICC Rates. etc. 
Contract 110 Contract: Insurance 

120 Contract: Marine 
130 Contract: Miller Act 
140 Contract: Negotiable Instrument 
190 Other Contract 
195 Contract Product Liability 

Copyright. Patent, Trademark 820 Copyright 
830 Patent 
840 Trademark. 

ERISA 791 ERISA 
Forfeiture & Penalty (excl. drug) 610 Forfeiture and Penalty: Agriculture 

620 Forfeiture and Penalty: Food and Drug 
630 Forfeiture and Penalty: Liquor 
640 Forfeiture and Penalty: Railroad and Trucks 
690 Miscellaneous Forfeiture and Penalty 

Fraud. Truth in Lending 370 Fraud 
371 Truth in Lending 

Labor 710 Fair Labor Standards Act 
720 Labor Management Relations 
730 Labor Management Reponing and Disclosure 
740 Railway Labor Act 
790 Other Labor Litigation 

Guidance to Advisory Groups Memo· Feb. 28.1991 Appendix B Page 1 

.... 



category Nature-of-8ult Code .nd Description 

Land Condemnation, Foreclosure 210 Land Condemnation 

r 220 Foreclosure 
Personal Injury 310 Airplane Personal Injury 

315 Airplane Product Liability 
330 Federal Employers Liability 
340 Marine Personal Injury 

.. 345 Marine Product Liability 
350 Motor Vehicle 
355 Motor Vehicle Product Liability 
360 Other Personal Injury 
362 Medical Malpractice 
362 Medical Malpractice « 365 Personal Inju!I Product Liabili~ 

Prisoner 530 Habeas Corpus 
535 Death Penalty Habeas Corpus 
540 Mandamus and Other: Prisoner 
550 Civil Riahts: Prisoner 

RICO 470 RICO 
Securities. Commodities 850 Securities. Commodities Exchanse 
Social Security 860 Social Security-General 

861 Social Security-HIA 
862 Social Security-Black Lung 
863 Social Security-DIWC 
864 Social Security-SSID 
865 Social Securitl:-RSI 

Student Loan and Veteran's 152 Recovery of Defaulted Student Loans 
153 Recove!I of Veteran's Benefit Ove!Eal:!!!ent 

Tax. 870 Tax.es 
871 Internal Revenue Service-Third Party 
875 Tax. Challenle 

Other 150 Contract: Recovery. Enforcement 
151 Contract: Medicare Recovery , 160 Contract: Stockholder Suits 
230 Rent. Lease. and Ejecnnent 
240 Tons to Land 
245 Real Propeny Product Liability 
290 AD Other Real Propeny 

• 320 Assault, Libel and Slander 
380 Other Personal Propeny Damage 
385 Propeny Damage-Product Liability 
400 State reapponionment 
410 Antitrust 

*' 
460 Deportation 
510 Vacate Sentence (continued) 

Appendix B Page 2 Guidance 10 Advisory Groups Memo • Feb. 28, 1991 



Category 

Other (continued) 

Nature-of-8ult Code .nd Desc:rlptlon 

520 Parole Board Review 
625 Drug-Related Propeny Forfeiture 
650 Air Line Regulations 
660 Occupational Safety/Health 
810 Selective Service 
890 Other Statutory Actions 
891 Agriculblral Acts 
892 Economic Stabilization Act 
893 AU Environmental Matters 
894 Energy Allocation Act 
895 Freedom of Infonnation Act 
900 Equal Access to Justice Act Appeal of Fee Detennination 
910 Local Question: Domestic Relations 
920 Local Question: Insanity 
930 Local Question: Probate 
950 Constitutionality of State Stabltes 
970 NARA 
990 Miscellaneous Local Matters 
992 Local Question: Local Appeal 

2. Case weights for certain case categories 

Where we refer to case weights, we use weights from a 1979 study in which judges kept 
records of time expended on all cases worked on during a three-month period. Results of this 
study showed that the average time across all case types in all districts was about 3.9 hours for a 
weight of 1.0. For comparison, the weight for an automobile personal injury case is 0.87. or 
about 3.4 judge·hours. Three prominent categories of cases were not separately identified at the 
time of the 1979 study. Weights subsequendy assigned to these categories are those of the most 
similar category identified in the 1979 study. Asbestos cases were assigned the same weight as 
other personal injury product liability cases: 1.43, representing an average of about 5.6 hours of 
judge time per case. The two other prominent categories not separately identified in the 1979 
study are student loan and recovery of overpayments of veteran' s benefits, both of which are 
assigned a weight of 0.03. 

It is important to understand that these weights are derived by dividing all terminated cases of 
a certain type into all judge time expended on that type. That means that cases requiring no judge 
action were included in the divisor. Accordingly, among cases that required any judge time, the 
average weight will be considerably higher than the weight for all cases. 

3. Life expectancy computation 

Life expectancy was calculated as follows. Case filing and termination dates and age at 
termination were computed to exact months. For each district and each month within the 
statistical year, counts were made of the number of cases pending at each age (from 0 through 
99, and 100 or more months of age) and the number that were terminated at that age. For each 
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How Caseload Statistics Deceive 

Despite the various adages concerning statistics and lies, statistics don't lie, 
Instead, we often mislead ourselves by misinterpreting statistics. Court caseload statistics 
present numerous opportunities for this sort of self-deception. Obvious ways of looking at 
caseload data and obvious nostrums about assessing a court's caseload are sometimes just 
simply wrong. Their flaws are unappreciated not because they are hard to grasp, but 
because we are conditioned to think about statistics using apples-and-oranges or dice­
throwing examples. Because significant time elapses over the life of many court cases, the 
better statistical analogy is that of human populations. Failure to appreciate how the 
lifespans of cases affect caseload statistics causes numerous misunderstandings. The 
purpose of this paper is to illustrate three closely rclarl'J misunderstandings about cascload 
statistics, in the hope that a basic understanding of the problem can help prevent mistakes 
on the pan of the various parties charged under the Civil Justice Refonn Act with trying to 
improve the condition of court dockets. 

Here is an example, to illustrate the problem. The standard index of case duration 
in a district is the median time from filing to disposition for cases disposed of in the most 
recent year. Suppose that the judges of a dismct , responding to increases in this median 
time index, decid\! to improve the situation by working especially hard to clean up the 
backlog of older pending cases. The judges begin working overtime trying cases that have 
been awaiting trial, expediting or dismissing cases that have languished too long in the 
pretrial process, and generally moving along or moving out alJ cases that they deem 
overdue for some such movement. The effort and its results are impressive: annual case 
dispositions increase, the num ber of cases pending decreases, and the median time from 
tiling to disposition goes way up! TIle key indicator of the court's "speed" indicates that it 
has gotten slower than ever. The reason is not hard to see, Exactly as it intended, the court 
disposed of a lot more old cases last year than it had in previous years. Because the cases 
tenn inated last yCJI include an unusually large number of old cases, but only the usual 
Illllnlx'r uf young cases, the flIl'di:t1l age uf tcnllinateu cas~s wellt lip, The Sl4Itistics an; not 
lying. We are deceiving ourselves in thinking that the median age of tenninated cases is a 
reliable indicator of average case duration. 

1. Statistics based on tenninated cases do not tell us about current caseloads. 

The basic flaw in our thinking is this: terminated cases are not 
representative of the court's caseload. The reason can be seen by considering the 
analogy to human populations. In human populations as well as court caseloads. the life 
expectancy of newborns or of newly filed cases is not necessarily the same as the average 
age at death of persons who died last year or of cases disposed of last year. There is a 
connection, but it is diffused. sometimes greatly, by the passage of time between binh and 
death or filing and disposition. 

Consider a district that has for many years enjoyed a very stable caseload: each year 
2000 cases arc filed, 2000 cases are ternlinated, and 2000 cases remain pending at the end 
of the year. The median time from filing to disposition has long been 8 months. The 



average! time from filing to disposition has long been 12 months, and cases reaching trial 
account for 10% of all cases lemlinaled. Suddenly, in 1991, the case filing r.llejUnl;')s to 
3000 per year, the average age at [cmlination drops to 10 months, a.m.! the percent of cases 
reaching tria.l drops to 8%. It seems likely Lhat the }(XX) "new" case filings must have been 
composed mainly of cases that are "faster" and "easier" Lhan average. But that is \VTong. 
The truth is that nothing has changed except filing rate: the 3()(x) cases filed in 1991 will 
average one year from filing to disposition, and 10% of them will reach triaL The average 
age and trial rate statistics, which for many years told us the trUt.ll. are now lying. 

The reason is not hard 10 understand. TIle 1000 additional case filings produce a 
major increase in the number of young cases in the pending case load (a "baby boom" of 
sorts). Since the pending caseload is the supply of cases from which case tenninations 
arise. and since most cases are disposed of relatively quickly, the number of cases disposed 
of at an early age increases dramatically. BUI there is no corresponding increase in me 
supply of old cases, which arose when annual filings were just 2000 per year, so the 
number of old case dispositions remains what it was in past years. Hence the average age 
at temlination drops. Similarly, because few young cases reach trial, the number of cases 
disposed of after trial has not yet changed much. But the total number of case term ina tions 
has increased due to the increased number of young-case dispositions, so the percentage of 
cases disposed of after trial drops. 

If our hypothetical coun's filings rate either stayed at 3000 per year, or dropped 
back to 2000 per year and stayed there, the statistical distortions would eventually 
disappear. After a few years, the statistics would be back to nonnal, again showing the 
historic one-year average age at te.nnination and tcn percent trial rate. But reality is not so 
killlL Filing rall.·S chang!.!, and ill the long tCI111 trend they arc uftcn either increasing or 
decreasing. When filing rates are continuously increasing, the median time from filing to 
disposition will be constantly distorted downward, as will the tria.! rate, due to the constant 
relative oversupply of young cases in the pending caseload. Conversely, decreasing filing 
rates cause an upward distonion in hom median age and tria.! rate. 

2. How can you tell if a district is "staying abreast" of new case filings? 

An oft-repeated nostrum is that to keep abreast of its caseload, a court must each 
year dispose of as many cases as are filed Although t.I1at advice seems to make sense, the 
unfortunate truth is that it is correct only under circumstances when it is too obvious to be 
worth saying. If a court continues year after year to receive 2000 case filings and to 
dispose of only 1800, there is obviously a problem. As can be seen from me example used 
in the preceding section, an abrupt increase in case filings does not lead to a comparable 
increase in case tenninations, even when a court is staying fully abreast of its caseload in 
the sense t.I1at it is maintaining a constant average age at tennination. Conversely, when 
filings are decreasing, saying ahrcast will yield allnual case termimtions that exceed annml 
filings. 

I Average is used here to represent the arithmetic avcmge, or mC<ln·-the sum of the ages of lCnninated cases 
divided by the number of cases. Annual reports from the Administrative Office of the U.S. Courts usually 
report the nlC'di:ln--half of all cuses are lCnninau.'d al an age thai is at or below the median, and h.alf at an age 
that is at or above the median. The average age of lenninalC.d cases is usually aboul50% greater than It,e 
median. 
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If the nostrum is false, how can you tell whether a court is "staying abreast?" The 
answer is to track the ratio of pending cases to annllal case tcnninalions. If that ratio stays 
constant, the court is staying abreast; if it decreases, the court is gaining ground--disposing 
of cases faster--and if it increases, the court is falling behind. The ratio of pending cases to 
annll:ll case tcnninations is a f.ood ('srimntc of the tme average dur:l!ion (or life 
expectancy) of a cuurt's cases (the: ratio gives average case dunllion ill years; if divided by 
12 the result is average case duration in months) . 

It is useful to understand why the ratio of pending to tenninated cases is a good 
estimate of average case duration. The key point is that there is an absolute, albeit rough 
arithmetic relationship between pending caseload and average case duration. To see that 
relationship, consider a very simple example of a court that handles a single type of case, 
each of which lasts exactly one year. Suppose the court receives exactly one case per 
month, filed on the first of each month. This court must have exactly 12 cases pending at 
any time (the case filed on the first of this month and those filed on the first of the 
preceding 11 months). If instead each case lasts exactly six months, then the court will 
have exactly six cases pending at any time. Although it is not intuitively obvious, the same 
relationship exists--and can be matllematically proven--in respect to average case duration. 
Provided that the mix of cases of varying durations remains constant and case filings are 
continuous (Le .• they are not all filed in January, but are filed in roughly equal numbers 
throughout the year), the pending caseload \'rill equal average case duration (in years) 
multiplied by annual case tenninations. This point is key to the next and final topic. 

3. The "momentum" of court caseloads. 

Suppose a court that now has -an average case duration of 24 months adopts a plan 
for expediting case dispositions. with the goal of reducing average case duration to 12 
months. What will this require? Consider the relationship explained in the previous 
section. If average case duration is approximately equal to the ratio of pending cases to 
annual case tenninations. and if average case duration is 2 years. then the pending case load 
must include about twice as many cases as are annually tenninated To reduce average 
duration to 1 year, the pending caseload must be cut in half. To accomplish that in the next 
year, the court must dispose next year of twice as many cases as it did last year (provided 
that annual filings do not change). To do it in two years requires that case tenninations be 
maintained for two years at a pace tifty per cent higher than current pace. 

Are such accomplishments really possible? Probably not, although the answer 
depends on how an increased pace of case ternlinations can be achieved If it can be done 
by methods that impose little additional demand on court resources, then it might be 
possible to halve the pending cascload in a year or two. If instead the necessary methods 
require a drastic increase in trials or other activities that place major demands on court 
resources, then the p-;nding cascload cannot be quickly cut in half without a major increase 
in those resources. 

CaseJoads have momentum. The pending caseload is a heavy weight, and a court 
can only be as fast as that weight will allow. To get faster. the court must shed weight. 
Prescriptions and decisions about dieting will lead to disappointment if they are not based 
on realistic goals and timetables. 
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I. Introduction 

The civil Justice Reform Act of 1990 contains a statement of 

congressional findings that an effective litigation management 

and cost and delay program should incorporate a number of 

interrelated "principles." Among the principles listed in this 

statement is the concept of alternative dispute resolution 

("ADR"). The Act requires that each advisory group established 

under the act "shall consider and may incorporate" ADR techniques 

as part of its proposed expense and delay reduction plan. The 

Act also provides that each advisory group "shall consider and 

may include" certain litigation management "techniques" as part 

of the proposed plan. Among the techniques listed in the statute 

is "a neutral evaluation program . conducted early in the 

litigation." Although each advisory group must consider ADR and 

early neutral evaluation devices, most groups are not obliged to 

include them in the plan ultimately presented to the district 

court. 

The purpose of this paper is provide information to the 

civil Justice Reform Act Advisory Group for the Eastern District 

of Virginia about ADR and early neutral evaluation techniques 

presently in use in the federal district courts. This will 

enable the group to fulfill its statutory obligation to consider 

these devices and make an informed decision as to whether and how 

such programs might contribute to expense and delay reduction in 

the Eastern District of Virginia. 
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II. Forms of Alternative Dispute Resolution 

Used in the Federal Courts 

The phrase "alternative dispute resolution" has many 

connotations. It is often used to describe any extrajudicial 

procedure through which private parties agree to resolve legal 

disputes. Contracts between corporations often require that any 

disputes arising under the contract be referred for binding or 

nonbinding arbitration, a form of ADR. The term is also used to 

describe the various state arbitration and mediation panels that 

exist to resolve certain kinds of civil damages claims, such as 

medical malpractice claims. Most people have a passing 

familiarity with labor arbitration procedures. Usually, 

prospective litigants required to utilize these kinds of ADR must 

do so before litigation is commenced. The private judging 

phenomenon used in California, in which litigants essentially 

hire a retired judge to try their case, is also considered to be 

a kind of ADR. 

As used in the civil Justice Reform Act, however, 

"alternative dispute resolution" appears strictly to connote a 

number of specific forms of ADR that have developed since the 

late 1970's and which are used in several federal district courts 

around the country as a case management tool. This kind of ADR 

is engaged only after a civil case has been filed in a federal 

court. Although these ADR forms do resemble traditional 

arbitration, mediation, or trial in many respects, they are very 

3 



different in others. The procedures that I will discuss have all 

been implemented on a fairly large scale in at least one federal 

district court and are for the most part expressly authorized by 

federal statute, local rules, or districtwide standing orders. 

Both mandatory and voluntary ADR schemes are currently in 

place in certain federal courts. For the most part, however, I 

will focus on mandatory ADR procedures. This is because 

voluntary forms of ADR have not been particularly "successful" in 

terms of litigant participation. Although the forms that I will 

discuss differ significantly in their structure and procedure, 

they have at least two important features in common: each 

imposes a step in the litigation process that is additional to 

the pretrial procedures authorized by the Federal Rules of civil 

Procedure, and each has as an objective the resolution of civil 

disputes without a full trial on the merits. 

There is some question about whether the civil Justice 

Reform Act independently authorizes the district courts to 

implement mandatory ADR programs. For the purposes of this 

paper, however, I will assume that the courts have such authority 

under the Act. 

The following discussion summarizes the operation of four 

kinds of ADR used in the federal courts as case management 

devices. These include court-annexed arbitration, court­

sponsored mediation, the summary jury trial, and early-neutral 

evaluation. All four forms are explicitly identified in the 

civil Justice Reform Act or its legislative history as litigation 
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principles or techniques that must be considered by each advisory 

group in formulating its proposed plan. 

A. Court-Annexed Arbitration 

By far the most widespread form of ADR used in the federal 

courts is court-annexed arbitration. At least ten federal 

districts have employed some form of mandatory ADR on a 

consistent and substantial basis for a period of at least several 

years. The Judicial Conference has designated ten courts as 

pilot districts for implementing voluntary arbitration programs, 

but no such programs are yet in operation. Each of these courts 

has been authorized to implement its program by federal statute. 

Most of the ten mandatory arbitration programs are modeled after 

the procedures used in either the Eastern District of 

Pennsylvania or the Northern District of California, the two 

oldest arbitration programs currently in operation in the federal 

courts. 

It is important to recognize at the outset that, ~lthough 

the various court-annexed arbitration programs in use in these 

federal courts share a common moniker and many procedural 

features, they also differ in very significant ways. Not only do 

the actual procedures diverge, but the perceived objective of the 

program varies from one district to another. Specifically, the 

Northern District of California model is fashioned more as a 

settlement device than as a true "alternative" to trial, while 

the Eastern District of Pennsylvania model is designed actually 

to replace the trial as the optimal method of resolving disputes. 
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This distinction is important, for it necessarily impacts on the 

manner in which court-annexed arbitration in implemented in the 

particular district court. Should this advisory group decide 

that it wishes seriously to consider proposing a court-annexed 

arbitration program for the district, it will need to focus on 

these alternative "theories" of arbitration and determine which 

would best serve the needs of the Eastern District of Virginia. 

In the Northern District of California, which has a 

mandatory program, cases are screened immediately after filing to 

determine eligibility. Those deemed eligible are designated as 

such after the last answer in the case has been filed. Counsel 

are required to advise the court of the estimated time necessary 

for discovery and to select an arbitrator or panel of arbitrators 

from a list provided by the court. Sometime after the close of 

discovery, a hearing is conducted by the arbitrator, usually in a 

lawyer's office, at which each side or party presents its case. 

The parties generally offer evidence only at the request of the 

arbitrator. The arbitrator renders a decision after the hearing 

that becomes a final judgment if no party files a timely demand 

for a trial de novo within a specified period. The original rule 

provided that the party making such a demand could be penalized 

if the new trial did not result in a substantially more favorable 

verdict, although the Federal JUdicial Center has reported that 

this penalty was imposed only rarely. The California rule was 

amended in 1989 to eliminate all penalties associated with a 

demand for trial de novo. Single arbitrators are paid $250 per 
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day; those serving on a three-member panel are paid $150 per day. 

Arbitrator compensation and out-of-pocket expenses necessarily 

incurred are paid by the Administrative Office of the United 

states Courts ("AO"). 

Court-annexed arbitration in the Eastern District of 

pennsylvania differs from that in the Northern District of 

California in a number of respects. For example, the hearing 

takes place at the courthouse, usually in a courtroom, witnesses 

may be subpoenaed, and there are clear and definite penalties 

associated with failing to achieve a more favorable result on 

trial de novo. Indeed, the local rule provides that trial de 

novo may be denied if the court concludes that the demanding 

party has failed to participate meaningfully in the arbitration 

process. Arbitrators receive $75 for service in each case, and 

may petition for additional compensation if the hearing is 

protracted, but are not reimbursed for actual expenses incurred. 

Payment is made initially by the AO but may be charged to the 

litigants in some circumstances. 

The other eight courts using court-annexed arbitration have 

adopted procedures that follow the basic formats described above. 

variations among the local rules affect many aspects of the 

arbitration procedure, however, including the manner in which the 

arbitrator is selected or compensated, the extent to which the 

rules of evidence apply at the arbitration hearing, and the 

precise scope and nature of the penalties associated with a trial 

de novo. 
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.AII districts using court-annexed arbitration have clearly 

defined guidelines to determine a case's eligibility for 

mandatory arbitration. These guidelines, however, tend to be 

broad enough that almost all federal question, tort, and contract 

cases are eligible; specific exceptions generally exist for 

categories of cases such as prisoner petitions, class actions, 

and multidistrict litigation. The procedure is thought suitable 

only for cases in which the dollar amount in controversy is 

relatively small, ranging from $75,000 in some districts to 

$150,000 in others, and there are no SUbstantial claims for 

nonmonetary relief. Although eligibility criteria are very 

similar among the districts, the total 'percentage of cases 

referred for arbitration varies widely, from four percent in the 

Western District of Texas to thirty-one percent in the Eastern 

District of Pennsylvania. 

Some local rules also outline criteria and procedures for 

obtaining exemption from mandatory arbitration in cases otherwise 

eligible. In the Middle District of North Carolina, for example, 

the court may exempt cases in which the legal issues are 

"unusually complex, novel, or predominate over factual issues" or 

arbitration is unlikely to accomplish its stated purpose. In 

those districts permitting exemption from compulsory arbitration, 

a SUbstantial share of eligible cases are ultimately exempted. 

In theory, arbitration eligibility criteria do not 

distinguish cases in which the principal dispute involves a legal 

question from those involving a question of fact, although, as 
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noted some courts allow an exemption from arbitration if legal , . 

issues predominate. Thus, in many districts, an arbitrator may 

be called upon to resolve both legal and factual disputes that 

stand in the way of settlement. Most local rules do provide that 

any dispositive motions, such as a motion for summary judgment, 

must be resolved before the arbitration hearing. 

The factual nature of many arbitration-eligible cases 

requires that the parties be permitted to engage in an adequate 

discovery period before the arbitration hearing. In most 

districts the length of this period is determined at the time the 

case is referred for arbitration and is significantly shorter 

than the average discovery period for civil cases generally. A 

party generally may seek an extension of this discovery period 

but some reports suggest that such extensions are rarely granted . 

As noted, certain designated district courts are authorized 

by federal statute and the Judicial Conference to implement 

voluntary programs. To date, none of these courts have voluntary 

programs in place, although the Middle District of Georgia 

expects to have one in operation by April 1, 1991. It seems 

likely that voluntary court-annexed arbitration will operate 

similarly to mandatory arbitration. 

It is not clear whether this advisory group has the 

authority to adopt a court-annexed arbitration program in the 

absence of express designation by statute or the Judicial 

Conference as an arbitration district. Unlike other forms of 

ADR, which are generally authorized pursuant to local rules or 
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standing orders, court-annexed arbitration programs have been 

implemented only after enactment of federal statutes and 

subsequent local rules. At present, all district courts 

utilizing the court annexed arbitration procedure have been 

expressly authorized to do so by federal statute. The 

legislative history of the Civil Justice Reform Act discusses 

court-annexed arbitration, but this device is not named in the 

statute itself. Rather, the Act provides that a plan may include 

"authorization to refer appropriate cases to alternative dispute 

resolution programs. • • that have been designated for use in a 

district court." The most likely meaning of this language is to 

allow those courts that have been designated by statute as court­

annexed arbitration districts, or may be designated as such by 

the Judicial Conference, to include an arbitration program in 

their expense and delay reduction plans. Because the Eastern 

District of Virginia is not at present such a district, it would 

be necessary to consider carefully this issue before deciding to 

incorporate an arbitration element into the proposed plan. 

B. Mediation 

The Civil Justice Reform Act explicitly mentions mediation 

as a possible component of the district court's expense and delay 

reduction plan. Court-sponsored mediation as a form of dispute 

resolution has been employed principally in three federal 

district courts: the Eastern District of Michigan and the Eastern 

and Western Districts of Washington. One judge in the District 

of Kansas also uses a mandatory settlement conference procedure 
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that is in essence a mandatory mediation program. Although the 

basic purpose of the mediation procedure is the same in all these 

courts--to encourage settlement through an evaluation process 

that places a settlement value on the case--the procedures each 

uses differ markedly. 

The provisions of the local rule authorizing mediation in 

the Eastern District of Michigan track in some respects 

procedures that have been used in the Wayne County, Michigan 

Circuit Court since 1971, and mediation in that district is in a 

sense dependent upon the state court program. In the Eastern 

District of Michigan, all cases seeking a money damages remedy in 

which the united states is not a party are eligible for 

mediation; otherwise, there are no formal criteria governing what 

cases will be referred. Some judges make a practice of referring 

all eligible cases to mediation, but most restrict the procedure 

to small cases, such as personal injury cases, especially those 

involving inexperienced attorneys. Most judges do not refer 

cases to mediation if the attorneys involved object. 

Cases are selected for mediation at the close of the 

discovery period. Shortly thereafter, a hearing is scheduled 

before a panel of "mediators": three local attorneys chosen from 

a pool of potential mediators known as the Mediation Tribunal 

Association. The panel's function is to hear short presentations 

by counsel of the key factual and legal issues. No live 

testimony occurs, but documentary and photographic evidence are 

sometimes presented. After the presentations, the mediators 
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consult privately with each party's counsel in anticipation of 

finding a jointly acceptable settlement figure. 

Based on the presentations and their private consultations 

with each attorney, the mediators evaluate the case and, usually 

within a few minutes, set a settlement figure and announce that 

figure to the parties. If the valuation does not reflect the 

unanimous judgment of the mediators, that fact is noted as "Yell. 

The valuation placed on the case becomes a final judgment if 

it is not rejected in writing within forty days of the mediation 

hearing. If a party rejects the valuation and the case goes to 

trial and verdict, the rejecting party must improve on the 

settlement valuation by at least 10% to avoid the risk of 

substantial penalties. 

Each party to the litigation pays a mediation fee of $?5.00. 

Mediators in turn are paid a fee of $700.00 per day by the 

Tribunal, and are expected to hear 10-15 cases per day. 

The mediation procedure used in the Washington federal 

district courts more resembles a settlement conference than a 

formal or informal hearing. Cases are designated for and 

referred to mediation by individual judges. There are no formal 

criteria for determining eligibility for mediation, and 

individual judges appear to rely as much on "intuition" as 

anything in deciding which cases to refer. Many judges surveyed 

thought that mediation was not appropriate in cases that seldom 

go to trial anyway, nor in cases that are pursued as a matter of 

"principle," such as civil rights cases. Most, but not all, 
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believed that mediation was most useful when the sole issue in 

dispute was damages, but did not formally limit the procedure to 

such cases. 

The local rule does not specify when referral is to occur, 

but this is in practice appears to happen as soon as discovery is 

completed. A party is notified that its case has been selected 

for mediation by a letter from the judge. A mediator is chosen 

from a list developed by the local bar association and, to the 

extent possible, the person chosen reflects the joint agreement 

of the attorneys involved in the case. The parties are required 

to submit a memorandum to the mediator at least seven days in 

advance of the hearing. Because the local rule does not outline 

any particular procedures for mediation, the mediator is free to 

conduct the evaluation session as he or she chooses. If the 

parties are able to reach a settlement, the terms of the 

settlement are reduced to writing at or immediately following the 

session. There are no penalties associated with failing to 

settle as a result of mediation, and no mechanism for 

compensating the mediator. 

The settlement conference/mediation procedure used by Judge 

Patrick F. Kelly of the District of Kansas is mandatory for 

almost all cases involving money damages; only a few categories 

of actions such as bankruptcy matters, foreclosure, and student 

loan suits are not eligible. The local rule contemplates that 

attorneys in eligible cases will participate in a settlement 

conference conducted by either a judge or magistrate, or, more 
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frequently, a private attorney chosen from a list of local 

attorneys who have agreed to serve as mediators. Litigants are 

encouraged but not required to submit a memorandum in advance of 

the conference outlining the factual and legal issues implicated 

by the case: this memorandum may be supplemented by evidentiary 

material such as the statements of expert witnesses. At the 

conference, the mediator guides the attorneys through settlement 

discussions and may meet separately with each side to discuss 

settlement prospects. Both a person having settlement authority 

and the attorney who will handle the case if it is tried must 

attend the conference. If the parties fail to reach a 

settlement, nothing that occurs during the conference may be used 

subsequently in the case. 

Mediators are paid $100.00 per hour: these fees are shared 

by the litigants. The average settlement conference lasts four 

hours. 

C. summary Jury Trials 

A second type of ADR presently used in the federal courts as 

a case management tool, one that is explicitly mentioned in the 

text of the civil Justice Reform Act, is the summary jury trial. 

Although many lawyers have encountered this procedure, the 

precise extent to which it has been utilized is unclear. Many 

district courts have rules or orders authorizing the summary jury 

trial procedure but have never or rarely used it. On the other 

hand, some district courts that do use the device with some 

frequency do not have local rules describing the particulars of 
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the procedure or the consequences if it is "unsuccessful" in the 

sense that it does not result in disposition of the case. In any 

event, there are a few district courts, including the Middle 

District of Florida, the District of Massachusetts, the Western 

District of Michigan, the Northern District of Ohio, and the 

western District of Oklahoma, that do appear to have used the 

procedure with some frequency. 

The summary jury trial format is exemplified by a process 

originally conceived by Judge Thomas O. Lambros of the Northern 

District of Ohio. Under the summary jury trial procedure, cases 

that are essentially ready for trial are scheduled for a half-day 

mini trial before a panel of six jurors. The summary procedure 

is in substance a condensed trial and features an abridged 

version of most aspects of a full jury trial on the merits. For 

example, voir dire is conducted largely through juror 

questionnaires, followed by a brief oral voir dire by the court. 

An attorney for each side is given a short opportunity to present 

that side's version of the facts to the jury. Usually, the 

parties may present evidence, in the form of live witness 

testimony or affidavits. The jury returns a "verdict" that is 

not binding on the parties and does not preclude a subsequent 

trial de novo. Variations on this theme permit somewhat longer 

summary jury trials--one or two days, for example--or allow each 

party, rather than each side, to present evidence and argument. 

As is the case with court-annexed arbitration, litigants 

engaging in the summary jury trial procedure are entitled to a 
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trial de novo if they are dissatisfied with the result of the 

summary procedure and are unable thereafter to reach a 

settlement. There are seldom penalties associated with failing 

to achieve a more favorable verdict on trial de novo. 

The goal of the summary jury trial procedure is to inform 

litigants of the potential outcome of a full trial before a jury 

and thereby facilitate settlement. Proponents of the procedure 

have said that it is especially valuable in situations where an 

attorney may overestimate the strength of his casels jury appeal 

and therefore resist settlement. By giving lawyers a lay 

perspective of the merits of the case, advocates contend, a 

summary jury trial promotes settlements that might not otherwise 

occur. It can also be useful in situations where one party "has 

a need to be vindicated by a jurylf and on that basis refuses to 

settle. 

In contrast to districts using court-annexed arbitration, 

local rules and standing orders authorizing summary jury trial do 

not refer cases for summary jury trial at or near the time of 

filing. Rather, referral occurs after normal discovery has been 

completed and the case is ready for trial. Moreover, districts 

using the summary jury trial generally have not identified or 

articulated clear eligibility standards defining which cases are 

suitable for the procedure. In the Northern District of Ohio, 

for example, a case is selected for summary jury trial based on 

the trial judge's perception that it is not likely to settle. In 

the Western District of Oklahoma, one judge uses the procedure in 
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all cases where the trial is estimated to last longer than a 

week. 

By definition, the summary jury trial procedure can be used 

appropriately only in those cases in which the parties' failure 

to settle stems from factual disputes. otherwise, however, 

advocates seem to disagree about the types of cases in which it 

can be most useful. Some have argued that is most useful in 

cases that hinge on the credibility of witnesses, while others 

say that a summary jury trial is inappropriate where factual 

issues turn on witness credibility. Although it is generally 

perceived as most effective in relatively simple cases where the 

amount in controversy is small, Judge Lambros contends that the 

procedure has a far broader applicability. He reports that it 

has been used successfully in his and other courts in complex 

cases that have resulted in judgments as large as $2.2 million. 

The summary jury trial procedure is perhaps the most 

controversial form of ADR in the federal courts. A colleague of 

Judge Lambros on the federal bench, Judge Frank J. Battisti, 

ruled in Hume v. M&C Management, 129 F.R.D. 506 {N.D. Ohio 1990}, 

that the summary jury trial procedure used in the Northern 

District of Ohio violated the federal statute governing the jury 

selection and payment in the federal district courts. The 

legislative history of the civil Justice Reform Act, however, 

indicates that this case was overruled by virtue of the Act's 

passage. Thus, it appears that the district courts now have 

authority to empanel a summary jury and pay jurors in accordance 
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with the usual procedures. The legislative history of the civil 

Justice Reform Act does not squarely answer whether a court may ~. 

order mandatory participation in the summary jury trial. In 

Strandell v. Jackson County, Ill., 838 F.2d 884 (7th cir. 1988), 

the Seventh Circuit held that Rule 16 of the Federal Rules of 

civil Procedure does not authorize mandatory summary jury trials; 

this decision, of course, antedates the civil Justice Reform Act 

and thus does not address whether the Act does permit such a 

mandatory procedure. 

D. Early-neutral Evaluation 

The three forms of ADR discussed above are all described in 

the Civil Justice Reform Act as "principles of litigation 

management." Early-neutral evaluation, on the other hand, is 

denominated a "technique" of litigation management. The reasons 

for this difference--if indeed it is a substantive rather than 

merely a semantic one--are utterly unclear. One basis for 

distinguishing early-neutral evaluation from court-annexed 

arbitration, formal mediation, and summary jury trial, however, 

is that these devices serve as sUbstitutes for trial, while ENE 

has the more modest goal of allowing the parties to obtain a 

preliminary assessment of their cases' strength. In theory, at 

least, ENE can take place very early in the pretrial process-­

even before the close of discovery--rather than just before 

trial. 

The ENE procedure does not presently enjoy the relatively 

widespread use of the other forms of ADR discussed here. ENE has 
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been used since 1985 in the Northern District of California; a 

local rule authorizing the procedure in the Eastern District of 

California became effective in June 1989. The federal district 

court for the District of Columbia also recently implemented an 

ENE program. 

The premise of ENE is that litigants are more likely to 

settle if they obtain "an early, frank and thoughtful assessment" 

of the relative strengths and weaknesses of their positions. The 

procedure itself resembles mediation in some respects, though it 

is arguably less formal. Litigants are advised at an early stage 

of the litigation that the case is subject to ENE. The procedure 

involves referral of selected cases for "evaluation" by a neutral 

party--typically, an experienced and locally respected attorney 

with expertise in the principal subject area of the dispute. 

This evaluator, or "neutral," receives the parties' assessment of 

the merits of the case in the form of written statements 

addressing factual, legal, and procedural issues, prepared and 

served in advance of an informal evaluation session. 

Both the attorneys and the parties themselves, or someone 

with authority to settle on behalf of the party, are required to 

attend the evaluation session. Otherwise, there are few formal 

requirements associated with the conduct of the session itself. 

After the hearing, the evaluator prepares an assessment of the 

probable success of the plaintiff's claims and an estimate of the 

likely damages award if the case were tried. Depending on the 

needs and interests of the parties, the evaluator can also be 
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helpful in assisting the parties to prepare stipulations of fact, 

draft discovery plans, and identify the principal areas in which 

the parties have disputes involving issues of law. The local 

rules provide, however, that the evaluator's assessments and 

recommendations are purely advisory; they are not communicated to 

the court at any time and do not affect discovery, motions 

practice, or other aspects of trial preparation unless the 

parties expressly agree. If the parties fail to settle at or 

after the evaluation session, the case progresses in the normal 

fashion. 

The nature of early neutral evaluation permits its use in 

all kinds of cases, regardless of whether legal or factual issues 

predominate. In the Northern District of California, however, 

certain categories of cases are routinely excluded from the group 

of eligible cases, including cases in which one party is 

proceeding pro se, the complaint seeks principally equitable 

relief, an important public policy question is implicated, or the 

legal standards governing relief are unclear. In addition, cases 

deemed eligible for mandatory arbitration are exempted from the 

early neutral evaluation procedure. Subject matters of cases 

referred to the procedure may include contract, personal injury, 

civil rights, wrongful termination, antitrust, securities, and 

civil RICO. 

III. Costs of Implementing ADR in the Federal Courts 

In determining whether to include an ADR component in its 

proposed expense and delay reduction plan, each advisory group 
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necessarily must evaluate the costs to the district court and to 

the bar of adding such a program to existing administrative 

structures. The costs associated with ADR are of several kinds. 

These programs obviously require administrative support out of 

the clerk's office. Arbitrators, mediators, evaluators, and of 

course summary jurors are usually paid something for their 

services. Where the payment to the ADR "neutral" is less than 

the market rate paid for his or her legal services, the attorney 

or his firm pays an opportunity cost that must be considered an 

external cost of the program. 

Unfortunately, it is almost impossible to estimate these 

costs, at least with any degree of accuracy, although limited 

information is available concerning some aspects of these costs 

in some district courts. Administrative costs are particularly 

difficult to calculate. One study, conducted internally by the 

clerk's office for the District of Connecticut, concluded that 

court-annexed arbitration was more expensive to administer than 

other methods of case management; its study showed that during 

1978-81 14% of the court's administrative resources were required 

to handle the arbitration cases, which represented only 7.2% of 

the court's civil caseload. This finding, coupled with the 

court's conclusion that the program did not seem to affect 

settlement rates, prompted the district to abandon the program in 

1981. On the other hand, a controlled study of the court 

annexation program in the Middle District of North Carolina 
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concluded that the cost to administer arbitration cases was the 

same as that associated with non-arbitration cases. 

Even less information is available concerning the out-of­

pocket costs of ADR programs. The Administrative Office spent 

$353,000 on payment of arbitration fees to arbitrators in the ten 

mandatory court annexed arbitration districts in fiscal year 

1989. It has spent nearly $1 million on such fees for the 

Eastern District of Pennsylvania over the period 1978-1989. At 

present, the AO does not pay mediator or neutral evaluator fees, 

and the district courts using these alternatives do not keep 

readily available records of these costs. Private litigants 

directly support these programs to some unquantified extent: 

during the 1978-89 period mentioned above, arbitration 

participants paid about $240,000 to support the Eastern District 

of pennsylvania program in the form of arbitrator fees forfeited 

as penalties. 

The most difficult cost to measure, of course, is the 

external cost of ADR programs stemming from the relatively low 

fees paid to arbitrators, mediators, and neutral evaluators. 

Because an ADR program must rely on relatively well-qualified and 

experienced attorneys to maintain. the credibility and fairness of 

the program in the eyes of participants, one can assume that this 

particular external cost is significant. 

The Civil Justice Reform Act itself recognizes that 

information concerning the costs of ADR is lacking, and has 

provisions explicitly designed to address this problem. Until 
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such information becomes available, however, advisory groups must 

exercise their best judgment concerning whether the potential 

costs of including an ADR component in their proposed plans are 

justified by anticipated benefits. 

IV. Empirical Evidence Concerning ADR in the Federal Courts 

Most of the district judges and magistrates involved in the 

implementation of ADR programs have been extremely enthusiastic 

about these procedures. They claim that ADR has expedited the 

handling of civil cases, resulted in a larger percentage of 

settlements, and reduced the costs of civil litigation. The 

legislative history of the civil Justice Reform Act contains 

numerous references to the benefits of ADR, and of course the Act 

contains an express congressional finding that ADR is a means to 

achieve expense and delay reduction. 

Yet, despite such statements and findings, and the fact that 

ADR in the federal courts has been utilized at some level since 

1978, there have been very few empirical studies of these 

programs. Thus, there is very little hard evidence to support 

the congressional finding. Although the record-keeping and 

reporting requirements of the Act can be expected to produce a 

more complete set of data on ADR as a case management tool, such 

records will obviously not be available for years to come. This 

section summarizes the results of the few empirical or quasi­

empirical studies that have been conducted of ADR in the federal 

courts. 
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A. Court-annexed Arbitration 

Judges, lawyers, and litigants who have participated in 

court-annexed arbitration are reportedly satisfied with the 

procedure. Data compiled by the Federal Judicial Center show 

that judges perceive it as having a significant effect on 

reducing civil caseloads, and counsel are generally satisfied 

that the arbitration hearings are fairly conducted. These data 

also show, on the other hand, that demands for a trial de novo 

are made in a significant percentage of cases referred for 

arbitration, ranging from a low of 46% in the Eastern District of 

New York to a high of 74% in the Middle District of Florida and 

the Western District of Michigan. 

Court-annexed arbitration programs have been the subject of 

several separate empirical studies, at least one of which is 

ongoing. One of these first of these studies, an evaluation by 

the Federal Judicial Center of the three pilot court-annexed 

arbitration programs, suggested that, while there was evidence 

that the annexation programs offered "some benefits," on balance 

it was impossible, without further study, to conclude that these 

benefits justified the added costs associated with the programs. 

An internal evaluation by the District of Connecticut of its 

pilot arbitration program prompted that district court to abandon 

ADR because there was no evidence that it was achieving its 

articulated goals, yet the program required a disproportionate 

share of the court's administrative resources. A recent report 

on court-annexed arbitration in the Middle District of North 
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Carolina concluded that there was few differences between cases 

assigned to the ADR "track" and those handled according to the 

district's traditional methods with respect to such variables as 

length of time from filing to disposition and administration 

costs. Although a very early study of court-annexed arbitration 

in the Eastern District of Pennsylvania reported that ADR has 

been instrumental in increasing settlement ratios and reducing 

backlogs, the results of that study have not been recently 

duplicated. 

B. Mediation 

The mediation procedure in the Eastern District of Michigan 

has for the most part been positively received. Judges perceive 

this type of ADR as reducing the number of diversity trials, 

conserving scarce court resources, and reducing the overall costs 

of litigation. A majority of attorneys believe that the 

mediation hearing provides an adequate opportunity to present the 

case, that valuations resulting from the hearing are generally 

reasonable, and that mediation does not add appreciably to the 

costs of litigating cases referred. Likewise, Judge Kelly 

reports that his mandatory settlement conference/mediation 

procedure has substantially reduced the number of cases that are 

settled before a trial date is set and that lawyers involved with 

the program have been pleased with its results . 

It is difficult to say whether mediation can be 

characterized as successful in Washington due to the lack of 

formal procedures and record-keeping in those districts. There 
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is some indication that the procedure is not now used as often as 

it was when the local rule authorizing it was first adopted, and 

that this decline may be attributable to attorney dissatisfaction 

with mediation as well as administrative considerations that 

reduce individual judges' interest in using the procedure. 

There are no reported controlled empirical studies of 

mediation as a case management tool. 

C. Summary Jury Trial 

Proponents of the summary jury trial procedure claim a high 

degree of satisfaction with this form of ADR among judges, 

attorneys, and litigants. Judge Lambros in particular has 

credited the summary jury trial program in the Northern District 

of Ohio with reducing backlogs, delay, and expense in that court. 

Unfortunately, none of the district courts using summary jury 

trial have kept verifiable statistics of any kind on the 

procedure. It is thus impossible to determine to extent to which 

participants either accept the results of summary jury trials, 

demand trials de novo but settle prior to trial, or proceed to 

jury verdict after a full trial. 

One extensive study of the mandatory summary jury trial 

procedure used in the Middle District of Florida reports that 

almost half of all attorneys participating in the program were 

dissatisfied with it. 

In 1983, Judge Richard Posner of the Seventh Circuit Court 

of Appeals used statistical methods to evaluate the summary jury 

trial procedure in three district courts and concluded that these 
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courts' use of the procedure did not seem to have aided in 

reducing delays in those districts. 

D. Early-neutral Evaluation 

Early reports do not suggest that using ENE reduces costs or 

results in a greater settlement ratio. still, participants have 

expressed overall satisfaction with early-neutral evaluation in 

California, although a study of the pilot phase of the program in 

the Northern District of California identified a number of 

problem areas. One serious concern was that in many cases the 

evaluation session did not occur for many months after filing and 

referral to early neutral evaluation. In some instances, 

failures of communication occurred~ for example, while evaluators 

overwhelmingly indicated that their evaluations included an 

estimate of the case's settlement value, only 59.4% of the 

attorneys and 58.5% of the parties believed this information had 

been provided. For the most part, however, the impression of 

most participants in the Northern District of California program 

has been that early-neutral evaluation is a valuable additional 

step in the litigation process, and has contributed to earlier 

and less costly resolution of many kinds of civil disputes. 

Law professors at McGeorge School of Law are undertaking a 

controlled study of early-neutral evaluation in the Eastern 

District of California, but no results from that study have yet 

been reported. 
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E. Other 

One other study of ADR in the federal courts deserves 

mention. In 1990, I completed my own quasi-empirical study of 

ADR as a case management device. I used univariate and 

mUltivariate statistical analyses similar to those used by Judge 

Posner in his 1983 assessment of the summary jury trial to 

determine whether ADR has been superior to more traditional 

methods of case management in enabling district courts to address 

the problem of increased caseloads. Specifically, I tested the 

general hypothesis that ADR per se is a means to achieve caseload 

reductions and reduce the costs of federal court litigation by 

measuring whether federal courts using ADR on a consistent basis 

are statistically different from the group of courts that rely 

principally on more traditional management techniques. 

The data analyses indicated that ADR districts do not differ 

from non-ADR districts with respect to any major variables that 

are indicators of cost and delay. They also showed that ADR has 

not significantly reduced overall delay, decreased the incidence 

of civil trials, increased the number of civil trials that 

individual judges are able to conduct, or impacted the pending 

caseload, in the districts using it over the ten year period 

involved in the analyses. Although this study structurally is 

very different from the controlled experiments mentioned above, 

the conclusions it reached about the value of ADR as a case 

management tool were similar. 
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v. Conclusion 

A great many federal district courts have used some kind of 

ADR procedure as a court management tool, though only a 

relatively few do so on a significant scale. Most if not all 

district judges who have been involved with the phenomenon of ADR , 

have been pleased with its results, and believe that it is a 

practical and cost-efficient way to address the problems of 

expense and delay in federal civil litigation. 

It is important to remember, however, that the ADR device 

adds an additional step in the litigation process and is cost-

effective only to the extent that it that it does serve as more 

than merely as an impetus to settlement. The benefits of ADR lie 

in its supposed ability to eliminate the trial either by 

promoting settlement or by substituting for it. In most district 

courts, assignment to the ADR "track" does not mean that 

discovery times are reduced. Insofar as the early setting of a 

firm trial date also serves to promote settlement, or that a 

prompt trial by an Article III judge is thought preferable to 

prompt ADR by non-court personnel, paid for either by the court 

or the litigants, then it is not clear whether ADR's benefits 

t justify its potential costs. 

I 
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