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Exhibit 2 

Division 
Counties 

Charleston Division 1 

1. Berkeley 
2. Charleston 
3. Clarendon 
4. Colleton 
5. Dorchester 
6. Georgetown 

Division Totals 

Columbia Division 1 

1. Kershaw 
2. Lee 
3. Lexington 
4. Richland 
5. Sumter 

Division Totals 

Florence Division 1 

1. Chesterfield 
2. Darlinston 
3. Dillon 
4. Florence 
5. Horry 
6. Marion 
7. Marlboro 
8. Williamsburg 

Division Totals 

DIST1UCT OF SOtml CAROLINA 
POPULAnoN, LABOR FORCE .. INCOME 

NOTE: Available statistical data did not allow 
for concurrent year figures in the three columns 

Total Civilian 
Population 1 Labor Force! 

(1990) (1285) 

128,776 12,612 
295,039 25,643 
28,450 5,413 
34,377 7,118 
83,060 12,030 
46,302 11.886 

616,004 144,702 

43,529 13,368 
18,437 2,171 

167,611 35,182 
285,720 110,590 
102.637 23·884 

618,004 185,202 

38,577 10,271 
61,851 17,018 
29,114 6,351 

114,344 37,541 
144,053 45,176 
33,829 2,166 
22,361 6,228 
36.815 6,370 

488,014 138,121 
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Per Capita 
Income3 

(1288) 

S 11,106 
13,252 
9,090 

10,083 
12,150 
11,129 

S 12,756 
8,436 

14,253 
14,621 
10,643 

S 11,168 
10,786 
8,289 

12,094 
12,227 
9,831 
8,766 
2,055 



Aiken Division 

\ 1. Aiken 120,940 36,021 S 13,682 
2. Allendale 11,722 1,835 10,077 
3. Barnwell 20,293 5,149 11,879 
4. Hampton 18.191 4.085 10,748 

Division Totals 171,146 47,090 

Orangeburg Division 

I. Bamberg 16,902 3,131 S 9,078 
2. Calhoun 12,753 1,067 11,485 
3. Orangeburg 84.803 21·507 10,628 

Division Totals 114,458 25,705 

Greenville Division 

1. Greenville 320,167 179,351 S 15,411 
2. Laurens 58.092 13.492 12,765 

Division Totals 378,259 192,843 

Rock Hill Division 

1. Chester 32,170 9,641 S 10,676 
2. Fairfield 22,295 4,525 11,530 
3. Lancaster 54,516 16,028 11,508 
4. York 131.497 32.008 14,567 

Division Totals 240,478 62,202 

Greenwood Division 

1. Abbeville 23,862 4,836 S 11,032 
2. Edgefield 18.375 3,528 10,296 
3. Greenwood 59,567 22,429 13,365 
4. McCormick 8,868 920 11,071 
5. Newbeny 33,172 9,117 12,607 
6. Saluda 16.357 3·009 10,955 

Division Totals 160,201 43,839 
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Anderson Division 

1. Anderson 145,196 42,211 $ 12,559 
2. Oconee 57,494 13,458 13,638 
3. Pickens 93,894 24.119 12,937 

Division Totals 296,584 79,788 

SpartanbWi Diyision 

1. Cherokee 44,506 14,064 $ 13,745 
2. Spartanburg 226,800 80,503 14,129 
3. Union 30.337 8.523 10,676 

Division Totals 301,643 103,090 

Beaufort Diyision 

1. Beaufort 86,425 21,125 $ 15,376 
2. Jasper 15.487 2.493 10,056 

Division Totals 101,912 23,618 

1 Per 1990 Census of Population and Housing, Bureau of the Census, U. S. Government Printing 
Office. 

2 Per 1985 Private Nonfarm establishment figures found in U. S. Bureau of the Census, County 
and City Data Book, 1988. 

3 South Carolina Division of Research and Statistical Services, South Carolina Statistical Abstract, 
1991, p. 262. 
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DIST'RICI' OF SOlTl'H CAROUNA 
CIVD..lAN LABOR FORCE BY CATEGORY OF EMPLOYMENT 

\ 

SOURCE: U. S. Bureau of the Census, 
County and City Data Book, 1988, 

U. S. Government Printing Office: 1988 

Figures are for 1985 

Manufacturing Retail Finance Service 

Charleston Division 1 

1. Berkeley 4,793 2,725 344 1,413 
2. Charleston 11,879 25,147 6,186 26,996 
3. Clarendon 1,688 1,181 138 787 
4. Colleton 2,411 1,682 518 1,020 
5. Dorchester 3,037 3,093 423 2,805 
6. Georgetown 4.200 2.772 ~ 2.210 

Division Totals 28,008 36,600 8,066 35,231 

Columbia Division 1 

1. Kershaw 8,188 2,097 306 1,229 
2. Lee 1,044 438 45 344 
3. Lexington 11,874 7,781 989 5,978 
4. Richland 15,728 22,746 15,514 30,973 
5. Sumter 9,670 4.953 --2B.a 4.067 

Division Totals 46,504 38,015 17,837 42,591 

Florence Diyision 1 

1. Chesterfield 6,644 1,578 245 875 
2. Darlington 7,099 2,584 448 3,358 
3. Dillon 2,918 1,468 190 969 
4. Florence 12,133 8,192 1,846 7,834 
5. Hony 6,690 14,628 3,803 11.412 
6. Marion 5,647 1,376 335 856 
7. Marlboro 4,547 893 131 691 
8. Williamsburg 3.194 1.102 233 604 

Division Totals 58,872 31,821 7,231 26,599 
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Aiken Division 

\ , 1. Aiken 20,041 5,984 975 4,605 
2. Allendale 1,110 259 33 163 
3. Barnwell 3,132 646 98 648 
4. Hampton 1.688 --lli --1Z2 ~ 

Division Total 25,951 7,714 1.285 5,948 

Oranseburs Division 

1. Bamberg 1,459 648 117 481 
2. Calhoun 297 191 52 114 
3. Orangeburg 9.279 4.730 ~ ~ 

Division Totals 11,035 5,569 1,135 3,944 

Greenville Division 

1. Greenville 50,422 27,680 9,054 31,756 
2. Laurens 8.095 2.080 --ill 1.692 

Division Totals 58,517 29,760 9,473 33,448 

Rock Hill Division 

1. Chester 6,474 1,117 156 630 
2. Fairfield 2,389 495 76 (250-499) 
3. Lancaster 9,754 2,465 485 1,561 
4. York 11,107 6,412 .J.J..aJ ~ 

Division Totals 29,724 10,489 1,900 7,970 

Greenwood Division 

1. Abbeville 3,462 529 153 392 
2. Edgefield 2,202 507 67 347 
3. Greenwood 11,791 4,322 873 2,558 
4. McCormick 480 132 (()"19) 136 
5. Newbeny 4,826 1,589 222 1,118 
6. Saluda 1.631 ~ ~ -ID 

Division Totals 24,392 7,529 1,357 4,872 
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AndelloD Divisi2n 

l 1. Anderson 19.993 8,567 1.275 6,603 
2. Oconee 6,932 2,087 584 2,341 
3. Pickens 12.271 4.746 --ill ~ 

Division Totals 39,896 15,400 2,510 12,027 

SpananbWK Division 

1. Cherokee 7,985 2,368 247 1,642 
2. Spartanburg 36,559 14,105 2,527 14,898 
3. Union 5.869 1.229 -12l --...Z.31 

Division Totals 50,413 16,473 2,965 17,272 

Beauf2rt Division 

1. Beaufort 1,074 6,271 2,841 6,158 
2. Jasper ~ --2QQ ~ ...M2 

Division Totals 1,163 7,171 2,891 7,047 
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FARMS, FARMING INCOME 

\ 
STA11S11CAL ABSTRACT 

(Dollar Figures are in l,OOO's) 

SOURCE: South Carolina Division of Research 
and Statistical Sources, South Carolina 

Statistical Abstract 1991 

Figures are for 1989 

Total 
;, Farms Total Cash Government Fann 
l2ll ReceiPts Payments Products 

Charleston Division 1 

1. Berkeley 350 5 10,873 5 566 
2. Charleston 202 31,313 397 
3. Clarendon 419 39,840 4,869 
4. Colleton 4a1 16,609 1,869 
5. Dorchester 362 13,586 992 
6. Georgetown ---..W 9,578 370 

Division Total 2,492 5121,799 59,629 5131,428 

Columbia Division 1 

1. Kershaw 254 523,423 5 474 
2. Lee 262 33,275 5,209 
3. Lexington 702 53.347 1,187 
4. Richland 326 11,924 61 
5. Sumter ~ 57.988 4,080 

Division Total 2,032 5179,957 5 11,011 5190,968 

Florence Division 1 

1. Chesterfield 429 538,706 5 695 
2. Darlington 44() 50,376 3,131 
3. Dillon 362 40,098 2,212 
4. Florence 962 65,702 3,187 
5. Hony 1,177 72,079 931 
6. Marion 337 28,309 1,242 
7. Marlboro 182 24,111 3,563 
8. Williamsburg ~ 44,570 3,431 

Division Total 4,722 5363,951 518,392 5382,343 
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Aiken Division 

1. Aiken 604 $39,463 $1,081 
2. Allendale 107 $15,554 2,225 
3. Barnwell 242 17,614 2,071 
4. Hampton ~ 22.463 1.990 

Division Total 1,185 $95,094 $7,367 $102,461 

Orangeburg Division 

1. Bamberg 220 $ 20,570 $ 1,865 
2. Calhoun 242 16,405 3,369 
3. Orangeburg ----22l 73.677 8.693 

Division Total 1,423 $110,652 $13,927 $124,579 

Greenville Division 

1. Greenville 678 $20,475 $335 
2. Laurens ---.MZ 17.765 -.S22 

Division Total 1,325 $38,240 $934 $39,174 

Rock Hill Division 

1. Chester 350 $ 9,485 $ 558 
2. Fairfield 186 4,471 268 
3. Lancaster 647 10,681 170 
4. York ~ 27.287 575 

Division Total 1,803 $51,924 $1,571 $53,495 

Greenwood pjyision 

1. Abbeville 457 $ 10,907 $ 430 
2. Edgefield 244 28,078 2,395 
3. Greenwood 365 16,386 228 
4. McCormick 86 3,940 75 
5. Newberry 541 45,082 436 
6. Saluda ---.lli 42.894 1.362 

Division Total 2,252 $147,287 $4,926 $152,213 

C:\6177\1\I8TABLE3.VLV 03I1:w2 10:12 
2 



Anderson Division 

1. Anderson 1,038 $30,724 $1,799 
2. Ocon~ S88 18,651 689 
3. Pickens ~ 11.924 --M 

Division Total 2,116 $61,299 $2,549 563,848 

Spartanburg Division 

1. Cherokee 412 $15,160 $ 262 
2. Spartanburg 1,010 39,500 1,581 
3. Union ~ 3.765 ~ 

Division Total 1,679 $58,425 $1,899 $60,324 

Beaufort Division 

1. Beaufort 125 12,581 249 
2. Jasper ~ 3.595 .BJ 

Division Totals 275 $16,176 $532 $16,708 
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Exhibit 3 

How Caseload Statistics Deceive 

Prepared by John Shapard, Federal Judicial Center 

August 9, 1991 

(NOTE: A draft of this paper dated May 2, 1991 1 contained an error in the parenthetical at 
the end of the first paragraph on page 3: the word "divided" should have been "multiplied", 

The only difference between this version and that of May 2 is correction of that error.) 



How Caseload Statistics Deceive 

Despite the various adages concerning statistics and lies, statistics don't lie. 
Instead, we often mislead ourselves by misinterpreting statistics. Court case load statistics 
present numerous opportunities for this sort of self-deception. Obvious ways of looking at 
caseload data and obvious nostrums about assessing a court's caseload are sometimes just 
simply wrong. Their flaws are unappreciated not because they are hard to grasp, but 
because we are conditioned to think about statistics using apples-and-oranges or dice­
throwing examples. Because significant time elapses over the life of many court cases, the 
better statistical analogy is that of human populations. Failure to appreciate how the 
lifespans of cases affect caseload statistics causes numerous misunderstandings. The 
purpose of this paper is to illustrate three closely related misunderstandings about caseload 
statistics, in the hope that a basic understanding of the problem can help prevent mistakes 
on the part of the various parties charged under the Civil Justice Reform Act with trying to 
improve the condition of court dockets. 

Here is an example, to illustrate the problem. The standard index of case duration 
in a district is the median time from filing to disposition for cases disposed of in the most 
recent year. Suppose that the judges of a district, responding to increases in this median 
time index, decide to improve the situation by working especially hard to clean up the 
backlog of older pending cases. The judges begin working overtime trying cases that have 
been awaiting trial, expediting or dismissing cases that have languished too long in the 
pretrial process, and generally moving along or moving out all cases that they deem 
overdue for some such movement. The effort and its results are impressive: annual case 
dispositions increase, the number of cases pending decreases, and the median time from 
filing to disposition goes way up! The key indicator of the court's "speed" indicates that it 
has gotten slower than ever. The reason is not hard to see. Exactly as it intended, the court 
disposed of a lot more old cases last year than it had in previous years. Because the cases 
terminated last year include an unusually large number of old cases, but only the usual 
number of young cases, the median age of terminated cases went up. The statistics are not 
lying. We are deceiving ourselves in thinking that the median age of terminated cases is a 
reliable indicator of average case duration. 

1. Statistics based on terminated cases do not tell us about current caseloads. 

The basic flaw in our thinking is this: terminated cases are not 
representativ.e of the court's caseload. The reason can be seen by considering the 
analogy to human populations. In human populations as well as court caseloads, the life 
expectancy of newborns or of newly filed cases is not necessarily the same as the average 
age at death of persons who died last year or of cases disposed of last year. There is a 
connection, but it is diffused, sometimes greatly, 'by the passage of time between birth and 
death or filing and disposition. 

Consider a district that has for many years enjoyed a very stable caseload: each year 
2000 cases are filed, 2000 cases are terminated, and 2000 cases remain pending at the end 
of the year. The median time from filing to disposition has long been 8 months. The 
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average] time from filing to disposition has long been 12 months, and cases reaching trial 
account for 10% of all cases terminated. Suddenly, in 1991, the case filing rate jumps to 
3000 per year, the average age at termination drops to 10 months, and the percent of cases 
reaching trial drops to 8%. It seems likely that the 1000 "new" case filings must have been 
composed mainly of cases that are "faster" and "easier" than average. But that is wrong. 
The truth is that nothing has changed except filing rate: the 3000 cases filed in 1991 will 
average one year from filing to disposition, and 10% of them will reach trial. The average 
age and trial rate statistics, which for many years told us the truth, are now lying. 

The reason is not hard to understand. The 1000 additional case filings produce a 
major increase in the number of young cases in the pending caseload (a "baby boom" of 
sorts). Since the pending caseload is the supply of cases from which case terminations 
arise, and since most cases are disposed of relatively quickly, the number of cases disposed 
of at an early age increases dramatically. But there is no corresponding increase in the 
supply of old cases, which arose when annual filings were just 2000 per year, so the 
number of old case dispositions remains what it was in past years. Hence the average age 
at termination drops. Similarly, because few young cases reach trial, the number of cases 
disposed of after trial has not yet changed much. But the total number of case terminations 
has increased due to the increased number of young-case dispositions, so the percentage of 
cases disposed of after trial drops. 

If our hypothetical court's filings rate either stayed at 3000 per year, or dropped 
back to 2000 per year and stayed there, the statistical distortions would eventually 
disappear. After a few years, the statistics would be back to normal, again showing the 
historic one-year average age at termination and ten percent trial rate. But reality is not so 
kind. Filing rates change, and in the long term trend they are often either increasing or 
decreasing. When filing rates are continuously increasing, the median time from filing to 
disposition will be constantly distorted downward, as will the trial rate, due to the constant 
relative oversupply of young cases in the pending caseload. Conversely, decreasing filing 
rates cause an upward distortion in both median age and trial rate. 

2. How can you tell if a district is "staying abreast" of new case filings? 

An oft-repeated nostrum is that to keep abreast of its caseload, a court must each 
year dispose of as many cases as are filed Although that advice seems to make sense, the 
unfortunate truth is that it is correct only under circumstances when it is too obvious to be 
worth saying. If a court continues year after year to receive 2000 case filings and to 
dispose of only 1800, there is obviously a problem. As can be seen from the example used 
in the preceding section, an abrupt increase in case filings does not lead to a comparable 
increase in case terminations, even when a court is staying fully abreast of its caseload in 
the sense that it is maintaining a constant average age at termination. Conversely. when 
filings are decreasing, saying abreast will yield annual case terminations that exceed annual 
filings. 

1 Average is used here to represent the arithmetic average, or mean--the sum of the ages of terminated cases 
divided by the number of cases. Annual reports from the Administrative Office of the U.S. Courts usually 
report the median--half of all cases are terminated at an age that is at or below the median, and half at an age 
that is at or above the median. The average age of terminated cases is usually about 50% greater than the 
median. 
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If the nostrum is false, how can you tell whether a coun is "staying abreast?" The 
answer is to track the ratio of pending cases to annual case terminations. If that ratio stays 
constant, the coun is staying abreast; if it decreases, the court is gaining ground--<iisposing 
of cases faster--and if it increases, the court is falling behind. The ratio of pending cases to 
annual case terminations is a good estimate of the true average duration (or life 
expectancy) of a court's cases (the ratio gives average case duration in years; if multiplied 
by 12 the result is average case duration in months). 

It is useful to understand why the ratio of pending to terminated cases is a good 
estimate of average case duration. The key point is that there is an absolute, albeit rough 
arithmetic relationship between pending case load and average case duration. To see that 
relationship, consider a very simple example of a court that handles a single type of case, 
each of which lasts exactly one year. Suppose the coun receives exactly one case per 
month, filed on the first of each month. This coun must have exactly 12 cases pending at 
any time (the case filed on the first of this month and those filed on the first of the 
preceding 11 months). If instead each case lasts exactly six months, then the coun will 
have exactly six cases pending at any time. Although it is not intuitively obvious, the same 
relationship exists--and can be mathematically proven--in respect to average case duration. 
Provided that the mix of cases of varying durations remains constant and case filings are 
continuous (i.e., they are not all filed in January, but are filed in roughly equal numbers 
throughout the year), the pending caseload will equal average case duration (in years) 
multiplied by annual case terminations. This point is key to the next and final topic. 

3. The "momentum" of court caseloads. 

Suppose a court that now has an average case duration of 24 months adopts a plan 
for expediting case dispositions, with the goal of reducing average case duration to 12 
months. What will this require? Consider the relationship explained in the previous 
section. If average case duration is approximately equal to the ratio of pending cases to 
annual case terminations, and if average case duration is 2 years, then the pending caseload 
must include about twice as many cases as are annually terminated. To reduce average 
duration to 1 year, the pending caseload must be cut in half. To accomplish that in the next 
year, the court must dispose next year of twice as many cases as it did last year (provided 
that annual filings do not change). To do it in two years requires that case terminations be 
maintained for two years at a pace fifty per cent higher than current pace. 

Are such accomplishments really possible? Probably not, although the answer 
depends on how an increased pace of case terminations can be achieved. If it can be done 
by methods that impose little additional demand on court resources, then it might be 
possible to halve the pending caseload in a year or two. If instead the necessary methods 
require a drastic increase in trials or other activities that place major demands on court 
resources, then the pending case load cannot be quickly cut in half without a major increase 
in those resources. 

Caseloads have momentum. The pending caseload is a heavy weight, and a court 
can only be as fast as that weight will allow. To get faster, the court must shed weight. 
Prescriptions and decisions about dieting will lead to disappointment if they are not based 
on realistic goals and timetables. 
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Guidance to Advisory Groups 

Introduction 

This document provides guidance to the advisory groups appointed pursuant to the Civil Justice 
Reform Act of 1990 (see Appendix A). The Act seeks reductions in the cost and delay of civil lit­
igation in the U.S. district courtS through "significant contributions by the courtS, the litigants, 
the litigants' attorneys, and by the Congress and the executive branch" (28 U.S.c. § 102.3). The 
Act thus contemplates a community effort. and it requires each district CQwt to develop and 
adopt a .. 'ustice expense and dela reduction Ian as the' m ... 
fort. The purpose 0 eac plan must be "to facilitate deliberate adjudication of civil cases on the 
merits, monitor discovery, improve litigation management. and ensure just. speedy, and inex­
pensive resolutions of civil disputes" (28 U.S.C. § 471). The advisory group has been appointed 
to assist in developing this plan. 

Each advisory group is required initially to conduct a prompt assessment of the coun's work­
load and then to prepare a repon recommending adoption of specified measures. rules, and pro­
g:r:a:iiis that would constitute the coun's plan or adoption of a model plan (to be developed by the 
Judicial Conference of the United States). The Act does not specify when the advisory group is 
to submit its repon to the court. but it does require the group to "promptly complete" its assess­
ment of the docket (§ 472(c)(1». Although the coun must consider the group's recommenda­
tions. the plan will be detennined by the coun itself. Copies of the coun's plan are to be dis­
tributed to the judicial council of the circuit. all chief district judges in the circuit. and the direc­
tor of the Administrative Office of the U.S. CourtS. The chief district judges and the chief judge 
of the circuit then serve as a committee to review each coun's plan and suggest revisions. Each 
plan must be reviewed by the Judicial Conference. which may request the district coun to make 
additional revisions. 

The following materials have been prepared to meet the Act's March 1. 1991, deadline for 
appointment of advisory groups. The Judicial Conference. Federal Judicial Center, and Adminis­
trative Office expect to provide funher assistance to the advisory groups and to respond to spe­
cific requests for assistance. 

Implementation of the Act 

The Act imposes implementation duties on the couns. the Judicial Conference, the Administra­
tive Office. and the Federal Judicial Center. Implementation duties in some districts will be dif­
ferent from those in others. Districts that develop and implement a plan by Dec. 31. 1991, will be 
designated by the Judicial Conference as early implementation districtS (§ 103(c». If funds for 
implementation of the Act are appropriated by Congress. these districts will become eligible to 
apply for additional resources necessary to implement the coun's plan. such as technological and 
personnel suppon. In addition, the Act requires the Judicial Conference to conduct a pilot pro­
gram in ten districts to be designated by the Conference (§ lOS). The ten pilot districts must im­
plement plans by Dec. 31, 1991, and must include in their plans the six principles of litigation 
management and cost and delay reduction set fonh in § 473(a) of the Act All other courtS must 
implement plans by Dec. 1. 1993. 
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The Act also designates five district couns as demonstration districts (§ 104). The Western 
District of Michigan and the Nonhern District of Ohio are to experiment with assignment of 
cases to appropriate processing tracks. The Nonhern District of California. the Nonhern District 
of West Virginia. and the Western District of Missouri must experiment with various methods of 
reducing cost and delay. iEcluding alternative dispute resolution procedures.Jhese five courtS 
may become early implementation districts if they elCCL 

The Act requires that an independent organization with expertise in the area of federal coun 
management compare the results from the ten pilot couns with those from ten comparable dis­
tricts that were not required to adhere to the six litigation management principles specified in 
§ 473(a). The Judicial Conference must present the results of this independent study to Congress 
by Dec. 31. 1995. along with recommendations whether some or all courtS should be required to 
'incorporate the six principles. If the principles do not prove effective. the Judicial Conference 
must adopt and implement alternative cost and delay reduction programs. 

Although the Act is silent on whether it is intended to apply to bankruptcy courtS, the Repon 
of the Senate Judiciary Committee states that it is not (S. Rep. No. 101-416 on S. 2648. Aug. 3, 
1990, Senate Repon, p. 51). 

Overview of AdviSOry Group Functions 

The group's statutory functions fall into these general categories: 
• assess the coun's docket, the litigation practices and procedures in the district, and the im­

pact of new legislation, in order to identify causes of cost and delay in civil litigation 
(§ 472(c»; 

• prepare a repon recommending the adoption of a civil justice expense and delay reduction 
plan, which should include measures, rules, and programs to ~uce cost and delay and 
which should state the basis for the recommendations (§ 472(b»; and 

• consult with the coun in the annual post-plan assessment of the civil and criminal dockets 
(§ 475). 

These are daunting tasks-nothing on this scale has ever been attempted in the federal coun 
system. Congress has made it clear that the courtS and their advisory groups should carry them 
out in a meaningful manner to try to achieve concrete results. and it is in the interests of the 
courtS and the public that this be done. Because the time and resources available are limited. the 
tasks mijst also be carried out in a practical and realistic manner so that they may be accom­
plished within those limits. Below is a brief introduction to each of the major functions of the 
advisory group. 

A. Assessing the court's civil and criminal dockets (I 472(c» 
A starting point for determining the condition of the coun's dockets is an analysis of coun 

statistics. No one statistical formula can determine whether a district is "good" (or "not so good") 
in litigation management. Therefore, an analysis will incorporate several statistical methods and 
will take into consideration the particular circumstances of the district, such as unusual case mix. 
judgeship vacancies, use of senior or visiting judges, and so on. Section IT of these materials is 
provided to assist the group in this analysis. 

To identify trends in case filings and in the demands being placed on the coun's resources, 
the group may use co un statistics not only to review general trend data. but also to identify cate­
gories of cases creating special burdens (e.g., death penalty. asbestos, prisoner. complex crimi-
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nal. and RlCO cases). The advisory group may also want to explore the causes underlying flling 
trends. such as conditions giving rise to particular kinds of civil litigation or charging decisions 
by the U.S. Attorney. The Senate Repon notes that this would also include a determination of 
whether the coun lacks sufficient resources. including judicial personnel and administrative staff 
or space. facilities. and equipment (Senate Repon at p. 52.). Section II includes an outline that 
may be helpful in assessing trends in the relationship between demand and resources. 

B. Identifying the principal causes of costs and delay 

In performing its assessment. the advisory group is required to identify the principal causes 
of cost and delay in civil litigation. In so doing. it must consider such potential causes as coun 
procedures and the way litigants and anorneys approach and conduct litigation. It will be difficult 
for the groups to accomplish this task with precision. However, they might undertake a broad re­
view of litigation practices and procedures both in and out of coun 'Nith a view toward learning 
how these practices could be modified to reduce COSt and delay. To assist the group with this re­
view. Section ill presents a list of some of the practices and procedures in civil litigation. 

C. Examining the Impact of new legislation on the court 

The Act also looks to the advisory group to examine the impact of new legislation on the 
couns. Thus it addresses a role for Congress in reducing civil delay and expense. Among the 
topics the group might address are procedural reforms that encumber the couns and encourage 
litigation, failures of Congress to express its intent clearly or to enact legislation that would ease 
the burden on couns, and the impact of legislation on coun dockets. The group should also con­
sider steps that individual couns or the judicial branch as a whole can take to improve their abil­
ity to adapt to new legislation. A discussion of this topic can be found in Section IV. 

O. Recommendations to the court 
The Act requires that the advisory group, in developing its recommendations. "take into ac­

count the particular needs and circumstances of the district coun, litigants in such coun, and the 
litigants' attorneys" (§ 472(c)(2». Thus, the recommendations of the group should be more than 
generalized findings and conclusions. The advisory group's repon should state 'Nith specificity 
the assessments made by the group, the findings on which it bases its recommendations. the par­
ticular circumstances of the district that affect cost and delay, and recommended changes in liti­
gation procedures, rules, and methods. Section V addresses this advisory group duty. 

The discussions, tables, outlines, and other aids presented below are intended to assist the 
group with its monumental tasks, not by supplying solutions. but by providing starting points for 
inquiry. This document does not undertake to tell groups what to do or how to do it, nor does it 
offer normative judgments. Advisory group members will have been selected for their compe­
tence, experience, and judgment. and they can be expected to bring these to bear on the task at 
hand. When they have completed their work. the coun will be able to make decisions about its 
plan and the implementation of a constructive, workable program for the administration of civil 
justice. 
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I. Obtaining Guidance from the Court Regarding the 
Role of Advisory Groups 

As the groups prepare to undertake the analyses required by the Civil Justice Reform Act. 
they may wish to seek funher guidance from the court. Following are some questions a group 
may wish to ask. 

l. Does the court wish to be an early implementation district. or has it been designated a pilot 
or a demonstration district? If either is so, the court must implement an expense and delay 
reduction plan by Dec. 31, 1991. 

2. If the court is neither a pilot nor an early implementation district. what is the deadline by 
which the court wishes the advisory group to submit its report? The outside limit set by the 
statute for implementation of a plan is three years from the date of enactment. i.e .• Dec. 1. 1993. 

3. If a reporter has been appointed. what is to be the reporter's role? 
4. Does the court wish to establish any ground rules for the advisory group with respect to 

such maners as interviewing members of the bar, government officials, or others? 
5. What kind of access will the advisory group have to the court? Will the court permit inter­

views with judges. magistrate judges. and staff? What court records may be consulted by the ad­
visory group? Will the advisory group be expected or permitted to examine the caseload at the 
level of individual judges? 

6. What resources, monetary and otherwise (e.g, assistance from the court through its clerk or 
clerk's office staiO, will be provided to the advisory group? 

7. Will the advisory group be expected or penni ned to call on expertS. such as statisticians or 
pollsters? Can names be recommended to the group? What resources will be available for this 
purpose? 

8. What role will the advisory group play in the annual review of the plan and the dockets re­
quired by the Act? 

9. What are the tenns of the current advisory group members? How will future appointments 
to the group be made? 
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II. Assessing the Court's Dockets (§ 472(c)(1» 

Each district compiles cenain statistics on workload and case processing. These statistics 
conform to a uniform national reporting system, maintained by the Administrative Office, and 
provide cenain basic infonnation about the state of a coun's dockets. This information is the 
necessary starting point for any analysis and is presented here for your use. However. because 
the national reporting system was not specifically designed for identifying and analyzing causes 
of cost and delay, the advisory groups will find it necessary to seek and analyze supplemental in· 
formation. 

In Section A we present some of the routinely collected statistics along with several addi­
tional measures for assessing the condition of the dockets and for analyzing trends in case filings. 
(Note that all measures presented in Section A are specific to your district.) In Section B we list 
some measures the group may wish to seek or develop to aid its assessment of trends in the 
demands placed on coun resources. 

A. Determining the condition of the civil and criminal dockets and 
identifying trends in case filings (§ 472(c)(1)(A) & (1)(8» 

A major source of infonnation about the caseloads of the district courts is the statistical data 
regularly collected and published in the Federal Court Manogemenl Statistics (MgmtRep), which 
provides a six-year picture for each district. and in the Annual Repon of the Director of the 
Administrative Office o/the United Stares Courts (AORep). 

The published tables are prepared from individual case data regularly reported to the Admin­
istrative Office by the couns. A repon is provided when a case is tiled, with a follow-up when 
the case is terminated. As in any massive reporting process. there are many opportUnities for er­
ror and inconsistency to enter the system. but there is no reason to expect systematic error that 
would affect specific locations or specific activities. 

The published data are the basis of the assessments of coun activity that are cUlTCntly made 
by the courts. by the judicial system. and by Congress. Consequently, a thorough grasp of those 
data will be helpful for understanding the assessments othen will be making and for communi­
cations both among the advisory group. the courts, and the Judicial Conference and among ad­
visory groups. 

1. Measures for Determining the Condition of the Civil Docket 
a. Caseload volume. MgmtRep for 1990 shows the number of civil and criminal cases 

filed. terminated, and pending for statistical years (years ended June 30) 1985-1990. A copy of 
the table for the District of South Carolina appears on the following page. The table also shows 
the number of authorized judgeships and the months of judgeship vacancy. The authorized 
judgeships-not the available judge power-is used in calculating the number of actions per 
judgeship reponed in this table. 

The table does not repon the number of actions per magistralC judge. In some districts, these 
judicial officers handle a substantial volume of pretrial proceedings in civil cases. In most 
districts. magistrate judges also have responsibility for misdemeanor cases and for preliminary 
proceedings in felony cases. Statistics on the workload of magistrate judges may be obtained 
from the Magistrates' Division of the Administrative Office. 
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Key To Table At Left 

Weighted filings 
To assess how much work a case will impose on the court. the Judicial Conference uses a 

system of case weights based on measurements of judge time. The weighted filings figures 
presented in the table are based on weights developed from the 1979 Tune Study conducted by 
the Federal Judicial Center. A detailed discussion of that project can be found in the 1979 
Federal District Court Time Srudy, published by the Center in October 1980. Also. a historical 
statement about weighted caseload stuilies completed in the U.S. district coons appears in the 
1980 AORep. pages 290 through 298. 

Civil median time 
Civil median times shown for all six years on the proftle pages exclude not only land con­

demnation. prisoner petitions. and deponation reviews. but also all recovery of overpayments 
and enforcement of judgments cases. The large number of these recovery/enfon:ement cases 
(primarily student loan and V A overpayments) are quickly processed by the coons and their 
inclusion would shonen the median times in most coons. Excluding these cases gives a more 
accurate picture of the time it takes for a case to be processed in the federal coons. 

Triable felony defendants in pending criminal cases 
Triable defendants include defendants in all pending felony cases who were available for plea 

or trial on June 30. as well as those who were in certain periods of excludable delay under the 
Speedy Trial Act. Excluded from this figure are defendants who were fugitives on June 30, 
awaiting sentence after conviction, committed for observation and study, awaiting trial on state 
or other federal charges. or mentally incompetent to stand trial. as well as defendants for whom 
the U.S. Attorney had requested an authorization of dismissal from the Department of Justice. 

Key to nature of suit and offense 

Civil Cases 
A Social Security 
B Recovery of Overpayments and Enforcement of Judgments 
C Prisoner Petitions 
D Forfeitures and Penalties and Tax Suits 
E Real Property 

F Labor Suits 
G Contracts 
H Tons 
I Cppyright. Parent. and Trademark 
J Civil Rights 
K AntiUUSt 
L All Other Civil 
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Criminal Cases 
A Immigration 
B Embezzlement 
C Weapons and Fuearms 
D Escape 
E Burglary and Larceny 
F Marijuana and ConuoIIed Substances 
G Nan:otics 
H Forgery and Counrerfeiting 
1 Fraud 
J Homicide and Assault 
K Robbery 
L All Other Criminal Felony Cases 
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b. Caseload mix and filing trends. The variety of cases making up the caseload in most 
district couns will be surprising to many who study them for the first time. That variety may be 
imponant to advisory groups in assessing the docket and in considering what groups of cases, if 
any, should be treated differently in management plans. Different types of cases tend to move 
through the couns in different ways. For example, some are almost always disposed of by default 
judgment (student loan); some are in the nature of an appeal (banlauptcy); some are a unique 
subset of another category (asbestos cases in the personal injury category). From readily avail­
able data we cannot discern how a specific case moved through the system nor how a future case 
may move. Some types of cases, however. may move through the system in distinctive ways of­
ten enough to warrant your special anention. Do they affect coun performance distinctively? Do 
they consume coun resources distinctively? 

We have sorted case types into two categories to illustrate the point of distinctive paths. 
Type I case types are distinctive because within each case type the vast majority of the cases are 
handled the same way; for example, most Social Security cases are disposed of by summary 
judgmenL Type II case types. in contraSt, are disposed of by a greater variety of methods and 
follow more varied paths to disposition; for example, one contract action may settle, another go 
to aial, another end in summary judgment. and so on. (See the table in Appendix B for a 
complete definition of the case types.) 

Type I includes the following case types, which over the past ten years account for about 
40% of civil filings in all disaicts: 

• student loan collection cases 
• cases seeking recovery of overpayment of veterans' benefits 
• appeals of Social Security Administration benefit denials 
• condition-of-confinement cases brought by state prisoners 
• habeas corpus petitions 
• appeals from bankruptcy court decisions 
• land condemnation cases 
• asbestos product liability cases 
The advisory group may wish to consider whether. in this district. these categories or any 

others identified by the group are distinctive enough to warrant special attention in assessing the 
condition of the docket or in recommending future actions. Careful documentation of analyses 
and decisions of this kind will contribute significantly to the final report the Judicial Conference 
must make to Congress. 

Type II includes the remainder of the case types, which collectively account for about 60% of 
national civil filings over the past ten years. Case types with the largest number of national 
fllln gs were: 

• contract actions other than student loan, veterans' benefits. and coUection of judgment 
cases 

• personal injury cases other than asbestos 
• non-prisoner civil rights cases 
• patent and copyright cases 
• ERlSA cases 
• labor law cases 
• tax cases 
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• securities cases 
• other actions under federal statutes; e.g., FOlA, RICO, and banking laws 

Chan 1 shows the percentage distribution among types of civil cases filed in your district for 
the past three years. 

Chart 1: Distribution or Case Filings, SY88-90 
District of South Carolina 
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Chan 2 shows the trend of case filings over the past ten years for the Type I and Type II 
categories. Table 1 shows filing trends for the more detailed taxonomy of case types. 
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Chart 2: Filings By Broad Category, SY81·90 
District or South Carolina 
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Table 1: Filings by Case Types, SY81·90 

-- n'PE I 

-n'PEll 
.... .... -Total 

90 

81 82 83 84 85 86 87 88 89 90 

Asbestos 3 29 52 30 88 89 54 119 132 94 
Bankruptcy Matters 2 17 28 18 28 24 20 21 33 43 
Banks and Banking 8 10 5 0 1 6 2 0 3 4 
Civil Rights 167 183 209 208 167 174 180 163 223 215 
Commerce: ICC Rates. etc. 7 6 5 5 4 11 14 9 2 6 
Contract 550 587 742 646 675 652 725 791 657 552 
Copyright, Patent, Trademark: 31 40 54 49 42 34 47 43 45 45 
ERISA 2 3 2 5 10 9 11 31 78 125 
Forfeiture and Penalty (exc!. drug) 27 25 46 49 68 16 10 27 19 27 
Fraud, Truth in Lending 64 50 75 45 48 33 18 23 43 35 
Labor 36 56 37 21 23 18 37 25 22 34 
Land Condemnation, Foreclosure 300 385 299 596 516 574 548 590 746 584 
Personallnjury 669 567 608 444 537 520 521 483 498 457 
Prisoner 153 152 158 144 222 254 279 221 252 288 
RICO 0 0 0 0 0 2 3 6 4 11 
Securities, Commodities 9 15 25 11 24 14 49 38 15 16 
Social Security 362 411 497 645 449 285 350 311 190 119 
Student Loan and Veteran' s 0 314 274 354 486 589 369 334 305 96 
Tax 13 7 25 24 24 6 6 13 20 13 
Ail Other 614 409 209 186 223 247 369 303 273 212 
All Civil Cases 3017 3266 3350 3480 3635 3557 3612 3551 3560 2976 
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c. Burden. While total number of cases flled is an important figure, it does not provide 
much information about the work: the cases will impose on the court. For this reason, the I udicial 
Conference uses a system of case weights based on measurements of judge time devoted to dif­
ferent typeS of cases. Chan 3 employs the cwrent case weights to show the approximate distri­
bution of demands on judge time among the case typeS accounting for the past three years' fll· 
ings in this disttict. The chan does not reflect the demand placed on magistrate judges. 

Chart 3: Distribution of Weighted Civil Case Filings, SY88·90 
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Another indicator of burden is the incidence of civil trials. Chart 4 shows the number of civil 
trials completed and the percentage of all trials accounted for by civil cases during the last six 
years. 
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Chart 4: Number or Civil Trials and Civil Trials as a Percentage of 
Total Trials, SY8S·90 
District or South Carolina 
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d. Time to dispositIon. This section is intended to assist in assessments of "delay" in civil 
litigation in this district We nrst look at conventional data on the pace of litigation and then 
suggest some alternative ways of examining data to estimate the rime that will be required to 
dispose of newly filed cases. The M gmrRep table shows the median rime from filing to 
disposition for civil cases and for felonies. Time from joinder of issue to trial is also reponed for 
civil cases that reached trial. These data are commonly used to assess the dispatch with which 
cases have moved through a coun in the past When enough years are shown and the data for 
those years are looked at colJectively, reasonable assessments of a coun's pace might be made. 

Data for a single year or two or three may not. however, provide a reliable predictor of the 
rime that will be required for new cases to move from riling to termination. An obvious example 
of the problem arises in a year when a coun tenninates an unusually small portion of its oldest 
cases. Both average and median time to disposition in that year will show a decrease. The 
tempting conclusion is that the coun is getting faster when the opposite is actually the case. 
Conversely, when a coun succeeds in a major effon to clean up a backlog of difficult-Ie-move 
cases, the age of cases tenninated in that year may suggest that the coun is losing ground rather 
than gaining. 

Since age of cases tenninated in the most recent years is not a reliable predictor of next 
year's prospects, we offer other approaches believed to be more helpful Ute expectancy is a 
familiar way of answering the question: "How long is a newborn likely to live?" Life expectancy 
can be applied to anything that has an identifiable beginning and end. It is readily applied to 
cases filed in coum. 

A second measure, [ndexed Average Lifespan (!AL), pennits comparison of the characteristic 
lifespan of this coun's cases to that of all district courts over the past decade. The IAL is indexed 
at a value of 12 (in the same sense that the Consumer Price Index is indexed at 1(0) because the 
national average for time to disposition is about 12 months. A value of 12 thus represents an av­
erage speed of case disposition, shown on the chans below as IAL Reference. Values below 12 
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indicate that the court disposes of its cases faster than the average. and values above 12 indicate 
that the court disposes of its cases more slowly than the average. (The calculation of these mea­
sures is explained. in Appendix B.) 

Note that these measures serve different purposes. Life expectancy is used. to assess change 
in the trend of actual case lifespan; it is a timeliness measure. corrected. for changes in the filing 
rate but not for changes in case mix. lAL is used for comparison among districts; it is corrected 
for changes in the case mix but not for changes in the filing rate. Chans 5 and 6 display calcula­
tions we have made for this disaict using these measures. 
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e. Three-year·old cases. The MgmrRep table shows the number and percentage of pend­
ing cases that were over three years old at the indicated ~porting dates. We have p~pared Cham 
7 and 8 to provide some additional information on these cases. 

Chan 7 shows the disaibution of case tenninations among a selection of termination stages 
and shows within each stage the percentage of cases that were tluee years old or more at termi­
nation. 

Chart 7: Cases Terminated in SY88-90, By Termination Category and Age 
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Chan 8 shows the distribution of terminations among the major case types and shows within 
each type the percentage of cases that were three years old or more at termination. 

Chart 8: Cases Terminated in SY88·90, By Case Type and Age 
District or South CaroUna 
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f. Vacant Judgeships. The judgeship data given in MgmtRep permit a calculation of 
available judge power for each reponed year. If the table shows any vacant judgeship months for 
this district. a simple calculation can be used to assess the impact: Multiply the number of judge­
ships by 12. subtract the number of vacant judgeship months, divide the result by 12, and then 
divide the result into the number of judgeships. The result is an adjusunent factor that may be 
multiplied by any of the per-judgeship figures in the MgmtRep table to show what the figure 
would be if computed on a per-available-active-judge basis. For instance. if the district has three 
judgeships and six vacant judgeship months, the adjustment factor would be 1.2 (36 - 6 = 30; 
30/12 = 2.5; 3/2.5 = 1.2). If terminations per judgeship are 400, then tenninations per available 
active judge would be 480 (400 x 1.2), This will overstate the workload of the active judges if 
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there are senior judges contributing to the work of the disaict. Because of the varying 
contributions of senior judges, bowever, there is no SWlda:rd by which to take account of their 
effect on the workload ~f the active judges. 

2. The Criminal Docket 

8. The Impact of criminal prosecutions. In calling on the advisory group to consider 
the state of the criminal docket. Congress recognized that the criminal case load limits the re­
sources available for the coun's civil caseload. It is imponant to recognize that the Speedy Trial 
Act mandates that criminal proceeding;; occur within specified time limits. which may interfere 
with the prompt disposition of civil matters. 

The trend of criminal defendant filings for this district is shown in Chan 9. We have counted 
criminal defendants rather than cases because early results from the current FIe district coun 
time study indicate that burden of a criminal case is proportional to the number of defendants. 
Because drug prosecutions have in some districts dramatically increased demands OD coun 
resources, we have also shown the number and percentage of defendants in drug cases. A 
detailed breakdown of criminal filings by offense is shown on the last line of the table 
reproduced on page 8. A more detailed. five-year breakdown of the district's criminal caseload is 
available from David Cook of the Administrative Office's Statistics Division (FI'S/633-6094). 
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Chart 9: Criminal Defendant Filings SY81.90, With 
Number and Percentage Accounted for by Drug 

Defendants, SY81·89 
(Drug tilings daLa not available ror SY9O) 
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b. The demand on resources by criminal trials. Chan 10 shows the number of 
criminal trials and the percentage of all trials accounted for by criminal cases during the last six 
years. 
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Chart 10: Number of Criminal Trials and Criminal Trials as a 
Percentage of Total Trials, SY8S·90 
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This section was prepared by John Shapard of the Federal Judicial Center with assistance 
from David Cook and his staff in the Statistics Division of the Administrative Office of the U.S. 
Coutts. Questions and requests for additional infonnarion should be directed to Mr. Shapard at 
(FTSI202) 633-6326 or Mr. Cook at (FTSI202) 633-6094. 
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B. Identifying trends in the demands placed on the court's resources 
(§ 472(c)(1)(B» 

While courts maintain some data reflecting trends in the demands on their resources (e.g., the 
case filing infonnation presented above), these data generally do not provide information about 
the state of the resources themselves and how these resources relate to demand. The advisory 
group will want to II'}' to develop information reflecting trends in the relationship between 
demand and resources. In this section. we suggest some key indicators that may be helpfuL Some 
may be quantifiable. Others will be based on non-numerical information gathered from coun 
personnel 

Coun resources may be divided into four categories: 
• judicial officers 
• supporting personnel 
• buildings and facilities 
• automation and other technical support. 

The following sections provide an outline for assessing trends in the relationship between 
demand and resources, for each category listed above. 

1. Judicial Officers 

Page 20 

(a) Article ill Judges 
The group may want to examine trends over a significant period (five years or 
more) in the following areas: 

• filings and terminations per judgeship and per active judge 
• weighted filings per judgeship and per active judge 
• raw caseloads per judgeship and per active judge 
• weighted caseloads per judgeship and per active judge 
• criminal filings and terminations per judgeship and per active judge 
• vacant judgeship months 
• civil and criminal trials per judge 
• panicipation of senior judges 
• panicipation of visiting judges 
• other relevant information 

(b) Magistrate Judges 
Information may be developed for a similar period in the following areas: 

• civil and criminal caseloads per magistrate judge 
• civil trials per magistrate judge 
• volume of criminal calendars 
• vacant magistrate judgeship months 
• other relevant information 

Guidance to Advisory Groups Memo • Feb. 28, 1991 



2. Supporting Personnel 
(a) Oerk's Office 

Information may be developed. for a similar period in the following areas: 
• personnel strength and deficiencies in the clerk's office. e.g., percentage of 

authorized positions permitted to be filled.; percentage of positions filled; 
rate of employee turnover. etc. 

• ratio of staff to filings and caseloads 
• staff panicipation in duties related to case management 
• other relevant infcrmation 

(b) Probation/preaial services department 
Information may be developed. in the following areas for a period that should take 
into account the impact of the sentencing guidelines implemented. in November 
1987: 

• personnel strength/deficiencies in the department. e.g-, percentage of 
authorized positions filled. rate of turnover, etc. 

• cD.seloads per officer 
• ratio of officers to criminal filings 
• other relevant information 

3. Buildings and Facilities 
Information may be developed. for a significant period (five years or more) concerning 
the adequacy of: 

• coumoom facilities 
• jury facilities 
• prisoner facilities 
• library facilities 
• suppon staff facilities 

4. Automation and other technical suppon 
Information may be developed. for a similar period concerning the adequacy of: 

• automation facilities and services 
• courttoom reporting services 
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III. Identifying the Principal Causes of Cost and Delay 
in Civil Litigation (§ 472(c)(1)(C» 

Legislation cannot alter the fact that civil litigation necessarily takes time and costs money. 
The implementation of the Act can, however, identify causes of avoidable cost and delay, and 
this is the task on which the group should focus. The group should attempt to arrive at a common 
understanding of the sense in which it will use those terms. Thus the Act does not specify COSt to 
whom (e.g., the coun, the parties, the public) or how much time constitutes delay. The group 
should deflne what it means when it uses those terms. So too the group should deflne other terms 
and concepts it uses and ensure that its analysis will be as meaningful as possible to the reader. 
By way of example, to repon that "ERISA cases have delayed the resolution of other civil cases" 
is entirely different from reponing: "As the percentage of ERISA cases on the coun's pending 
civil caseload has grown from _ % in 1986 to _ % in 1990, the life expectancy of all civil 
cases has grown from _ months to _ months. Six of the seven judges on the coun attribute this 
growth to demands of ERISA cases on their dockets." While the group members' experience and 
judgment will lend weight to their conclusion, speCificity and reference to objective indicia will 
add greatly to the utility of their repon. 

The group may begin with a review and analysis of the statistical data assembled in assessing 
the coun's docket and resources (Pan II, above). For example (and by way of illustration only), 
the group may identify a mismatch of demands and resources, illustrated by the emergence of 
categories of litigation imposing new and substantial burdens on the coun's docket, an increasing 
number of vacant judgeship months, and a decline in the clerk's office personnel. Or the group 
may flnd the coun's docket to be in a satisfactory state in the sense that it reflects no avoidable 
cost or delay. Findings such as these should be speciflc and should not be made in generalities. 

Having made its assessment under Pan II, the group should proceed to analyze possible 
causes of cost and delay in "coun procedures and the ways in which litigants and their anorneys 
approach and conduct litigation" (§ 472(c)(l)(C». The following sections list numerous 
procedures and practices in civil litigation, although the listing is not intended to be exhaustive. 
The question to be considered is whether the presence, absence, or application of any such 
procedures or practices appear to cause avoidable cost or delay in civil litigation. 

A. Analysis of court procedures to identify problems 
of cost and delay 

The term "coun procedures" may refer to coun-wide procedures, Le., those followed by the 
court as a whole, whether by rule, order, or custom. It may also refer to the procedures or 
practices followed by individual judges. For example, assignment of cases typically is a coun­
wide practice-there is no place for individual variation. On the other hand, the conduct of Rule -16 conferences is essentially a matter for individual judges, even though rules or general orders 
may be in effect Some procedures may relate to both categories, e.g., calendaring practices and 
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jury management practices. In making its study, the group should recognize this distinction and 
make as clear as possible in its analysis and report which category of procedure it is addressing. 

1. Assignment procedures 
a. Methods for assigning cases at filing 
b. Methods of reassigning cases (to new judges. recusal. disqualification, related cases, 

illness/disability. backlog. protracted/complex cases) 
2. Time limits 

a. Monitoring service of process 
b. Monitoring timing of responses to complaint 
c. Enforcing time limits in rules and orders 

at ¥tices redtc1lng extensIons of omO 
3. Rule 16 conferences 

a. Exemptions for categories of cases 
b. Format of conference 
c. Development of scheduling orders (See Rule 16(b» 
d. Timin g of conferences 
e. Subject matters of conferences (See Rule 16(c» 
f .. Use of magistrate judges 

4. Discovery procedures 
a. Use and enforcement of cutoff dates 
b. ContrOl of scope and volume of discovery 
c. Use of Rule 26(0 conferences 
d. Use of voluntary exchanges and disclosure and other alternatives to traditional 

discovery 
e. Procedures used for resolving discovery disputes 
f. Use of sanctions for discovery abuse 
g. Use of magistrate judges 

5. Motion practice 
a. Scheduling of motions 
b. Monitoring the filing of motions. responses. and briefs 
c. Hearing and calendaring practices 
d. Method of ruling on motions 
e. Timing of rulings 
f. Use of proposed orders 
g. Use of magistrate judges 

6. Final pretrial conferences 
a. Narrowing issues and limiting trial evidence 
b. ContrOlling length of trials 
c. Structuring sequence of trial issues 
d. Exploring settlement possibilities 

7. I ury trials 
a. Method of selection of the venire 
b. Conduct of voir dire 
c. Use of jury selection aids (e.g., pre-screening questionnaires) 
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d. Use of juror comprehension aids (e.g., encouraging use of visual aids) 
e. Use of jury deliberation aids (e.g., written instructions and verdict forms) 
f. Assessment of juror costs for late settlement 

8. Trial setting 
a. Methods for scheduling trial (e.g .• date certain, trailing. combination. etc.) 
b. Timing of setting date for trial 
c. Adherence to trial dates 
d. Priorities (Speedy Trial Act and civil case scheduling--28 U.S.C. § 1657) 
e. Back-ups for multiple settings 
f. System for "clearing the calendar" (e.g., joint trial calendar) 

9. Review and dismissal of inactive cases 

10. Use of magistrate judges 
a. Pretrial and discovery stages 
b. Settlement conferences 
c. Consent trials 
d. Use as special masters 

11. Use of senior and visiting judges 

12. Use of courtroom deputy clerks and other personnel to assist judge 
a. Scheduling 
b. Monitoring deadlines 
c. Liaison with attorneys 
d. Preparation of internal statistical reports 
e. Administrative and other functions 

13. Use of alternative dispute resolution 
a. Arbitration (voluntary and involuntary) 
b. Early neutral evaluation 
c. Mediation 
d. Mini-trials 
e. Settlement conferences (judicial officer-hosted) 
f. Summary jury trials 
g. Judicial incentives/disincentives to use ADR 

14. Efficacy/deficiencies of local rules 
a. Use/non-use of local rules 
b. Alternatives to local rules (e.g., standing orders) 
c. Page limits on briefs 
d. Discovery limits 
e. TIme limits 
f. Rules regarding non-filing of discovery materials 
g. Rules on other items from this checklist 

15. Use of sanctions 
a. TIming and treatment of motions 
b. Hearings 
c. Control of collateral proceedings 
d. Fonn and timing of rulings 
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16. Handling of attorneys' fee petitions 
a.. Methods and procedures for setting fees 
b. Hearings, findings, orders 

17. Communication and coordination among judges' chambers, magistrate judges' 
chambers, and clerk's office 

18. Other relevant practices of the coun or judges 

B. Analysis of litigant and attorney practices-privately represented 
litigants 

1. Pre-filing practices-screening cases 
a. Assessing time available for a case 
b. Screening cases for merit 
c. Prefiling investigation of law and fact 
d. Interviewing fact witnesses 
e. Consulting with ex pen witnesses 
f. Checking documentary evidence 
g. Contacting opposing pany 
h. Evaluating the case 
i. Advising client about availability of ADR procedures 

2. Pleading practices 
a. Limiting theories and claims in complaint and answer 
b. Amending to remove unfounded claims or defenses 

3. Discovery practices 
a. Voluntary exchange of information 
b. Use of admissions and stipulations 
c. Limiting discovery 
d. Resolving discovery issues whh counsel 
e. Use of discovery motions 
f. Compliance with rulings 

4. Motion practice 
a. Limiting volume of motions 
b. Use of stipulations or consent 
c. Length of pleadings and briefs 
d. Requests for hearings 
e. Conduct of hearings 

5. Trial practice 
a. Preparing and organizing evidence 
b. Narrowing claims 
c. Stipulating facts 
d. Estimating time 
e. Complying with time limits 
f. Jury practices-voir dire. selection 
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6. Sanctions practice 
a. Tlllling 
b. Circumstances and reasons for requesting sanctions 
c. Frequency of use 
d. Effects on litigation 

7. Private attorneys' fees 
a. Effect of local billing and charging practices as incentives/disincentives to litigate 
b. Asymmetries between defense and plaintiff incentives/disincentives 

8. Coun-awarded attorneys' fees 
a. Oass action practices-incentives/disincentives 
b. Statutory fees-incentives/disincentives 

9. Settlement practices 
a. Evaluation and ongoing reevaluation of case 
b. TIming of initial discussions 
c. Plaintiff/defendant practices and asymmetries 
d. Reson to court/judge provided procedures-incentives/disincentives 
e. TIming of settlements 

10. Use of alternative dispute resolution methods 
a. Incentives/disincentives for plaintiffs and defendants 
b. Use of binding alternatives 
c. Requests for trial de novo 
d. Demand for alternative programs 
e. Resources to implement alternatives 

11. Compliance with time limits and local rules at all stages of the litigation 

12. Appeals practices 
a. Interlocutory appeals 
b. Appeals on merits 

13. Client participation in litigation events and decision making 
a. Impact of presence/absence of client 
b. Fixing client responsibility 

c. Analysis of special problems relating to pro se litigation 

1. Control of ftling of pro se litigation 
a. Review by magisttatejudge or judge (28 U.S.C § 1915(d)) 
b. Assessing panial filing fees 
c. Orders controlling repeated filings 
d. Certification of grievance procedures by district coun (28 U.S.C. § 1997(e)) 

2. Use of coun resources 
a. Delegation to magistrate judges 
b. Use of pro se law clerks 
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3. ContrOl of hearings 
a. Screening of claims (e.g., at prison) 
b. Narrowing issues 

4. Appointment of counsel 
a. Available resources and procedures 
b. Judicial practices 

D. Analysis of special problems relating to U.S. litigation 

1. Criminal practices 
a. Charging practices (numbers of charges and defendants, separate incidents 

combined within single indictment. prosecution of offenses in state jurisdiction, 
etc.) 

b. Plea negotiation practices 
c. TIming of delivery of Jencks Act statements 
d. Discovery practices (e.g., open file; contested) 
e. Length of trials 
f. Use of cross·designations of state prosecutors 

2. Civil practices 
a. Selection of cases 
b. Use of removal from state couns 
c. Exercise of settlement authority 
d. Use of alternative, non·adjudicatory procedures 
e. Other practices as listed under Section B above 

E. Analysis of special problems relating to state and local 
government litigation 

1. Procedures and practices used by district/states attorneys in habeas corpus litigation 

2. Procedures and practices used by district/states attorneys in other prisoner litigation 
(including use of non·adjudicatory procedures, resort to grievance procedures, etc.) 

3. Others 

F. Analysis of special problems relating to complex cases 

1. Coordination among court, bar, and litigants 

2. Pretrial procedures 

3. Discovery procedures 

4. Motions practice 

5. Trial scheduling 
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IV. Examining the Impact of New Legislation 
on the Court (§ 472(c)(1 )(0» 

The Act directs the advisory groups to "examine the extent to which costs and delays could 
be reduced by a better assessment of the impact of new legislation on the courts" 
(§ 472(c)(l)(D». One approach to making this assessment is to examine the impact of recent 
legislation on the courts. Another is to consider the lack of legislation that could have improved 
the civil litigation process. For illustrative purposes only, here are examples of legislative action, 
or inaction, the group may wish to consider: 

A. Criminal legislation 

1. Adoption of guideline sentencing and impact of particular aspects of the sentencing 
guidelines 

2. Mandatory minimum sentencing statutes 
3. New statutory drug and gun offenses 
4. Expansions of federal criminal jurisdiction 

B. Civil legislation 

1. RICO-civil and criminal sanctions 
2. ERISA 
3. Financial recoveries from federally insured financial institutions (savings and loans, 

banks, etc.) 
4. Civil rights acts, including the Americans with Disabilities Act of 1990 
5. Superfund and other environmental legislation 
6. &.dcn ' ~eM-CQlIcctjoQ Procedure~t 
7. ~gration Ac.t.ofJ 990 

C. Legislative inaction 
1. Implied causes of action in regulatory statutes 
2. Statutes of limitations unspecified 
3. Choice of law issues 
4. Federal common law 
5. Multi-party, multi-forum jurisdiction and procedure 
6. Legislative reconciliation of demands and resources (e.g., asymmetry between 

"authorization" and "appropriation" for responsibilities placed on judiciary such as this 
Act) 

7. Approval of nominees for judicial vacancies 
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v. Making Recommendations to the Court (§ 472(b» 
After making its assessments under § 472(c)(l), the group must submit to the coon a repon 

with "its recommendation that the district coun develop a plan or select a model plan" (§ 472 
(b)(2». Model plans developed by the Judicial Conference are not expected to be available 
before the second half of 1992. Moreover, as each plan is to be responsive to local needs and 
circumstances. it is not likely that a model plan will satisfy the needs of a districL 

A. Contents of report 
The Act states that the group's report shall: 
• include "'recommended measures, rules and programs" (§ 472(b)(3»; 
• include "the basis for its recommendation" (§ 472(b)(2»; 
• explain "the manner in which the recommended plan complies with section 473" 

(§ 472(b)(4»; 
• "take into account the panicular needs and circumstances of the district court. litigants in 

such coun, and the litigants' attorneys" (§ 472(c)(2»; and 
• "ensure that its recommended actions include significant contributions to be made by the 

court. the litigants, and the litigants' attorneys toward reducing cost and delay and thereby 
facilitating access to the courts" (§ 472(c)(3» . 

.In making its recommendations, Congress did not intend to displace or restrict judicial 
discretion. The House Judiciary Comminee said that it was "unwilling to impose the Congress' 
view of proper case management upon an unwilling judiciary" (House Repon, p. 14). Advisory 
groups (other than those in pilot districts, addressed below) have the discretion to recommend 
any or all of the principles, guidelines, or techniques of § 473(a) and (b). They must, however, 
state the reasons for their choices. Specifically, a group must show: 

• that it has "consider( ed) ... the •.. principles and guidelines of litigation management and 
cost and delay reduction" set out in § 473(a) and (b); and 

• that it has included in its recommended measures, rules. and programs those of the Act's 
principles, guidelines. and techniques that. for the reasons stated in the group' s repon, are 
considered appropriate for the needs and circumstances of the districL 

While the Act does not require a plan to incorporate specific provisions (except in pilot dis­
tricts), Congress clearly expects them to reflect a significant commitment to cost and delay 
reduction. Recommended actions are to "include significant contributions to be made [not only] 
by the coun, [but also) by the litigants, and the litigants' attorneys" (§ 472(c)(3». They need not 
be limited to the means set fonh in the Act to reduce cost and delay. Nor need they be limited to 
matters touching directly on the processing of litigation. A plan might. for example, call upon the 
bar to sponsor advocacy training programs for federallitigators or to provide greater pro bono 
representation to indigent litigants who would otherwise proceed pro se. 

Implementation of a plan will not necessarily require a coun to change current methods and 
techniques. Where existing methods and techniques are found to be effective in controlling cost 
and delay, the plan should incorporate them to ensure that they remain pan of the coun's 
procedure. 
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The group should report on problems of cost and delay regardless of whether those problems 
might be remedied by the Act's principles and guidelines. Problems beyond the control of courtS. 
litigantS, and attorneys should be identified, but this material does not address how the group 
should treat them. 

B. Format of report 

The Iudicial Conference must review all district reports (§ 474(b)(l» and prepare a report to 
Congress (§ 479). The Conference will fmd it helpful if the reports generally conform to a 
pattern permitting comparison across disaictS. Such reports will also facilitate researcb on the 
administration of justice in federal courtS. To be helpful to the court and to the Judicial 
Conference. reports should, where possible. correlate particular identified problems with particu­
lar recommendations. Recommendations should be specific; they may, for example, take the 
fonn of a suggested rule. order. or procedure. The Conference, in consultation with the Federal 
Iudicial Center and the Administrative Office. will be working with all the courtS to explore 
appropriate fonnats. 

c. Pilot districts 

Plans implemented by the ten pilot disaictS "shall include the 6 principles and guidelines of 
litigation management and cost and delay reduction identified in section 473(a)" (§ l05(b». The 
following considerations may be helpful to groups in pilot disaicts: 

• If the group finds that the state of the court's docket is satisfactory and there are no dis­
cernible causes of avoidable cost and delay. it may recommend measures that incorporate 
the court's existing practices and procedures. adapted to reflect the six principles and 
guidelines in a manner that will not disrupt an existing satisfactory operation. 

• If the group finds the existence of causes of avoidable cost and delay to whicb some of the 
stated principles and guidelines may be relevant, it should recommend their adaptation to 

"the needs and circumstances" of the court in a pragmatic manner, keeping in mind that the 
objective is to aid. not impair. the administration of justice. For example, a court already 
straining under its criminal case load should not be subjected to procedures imposing addi­
tional burdens and demands unless their impact will demonstrably improve the overall 
ability of that coun to process itS docketS. 

While these considerations are especially relevant to the pilot districts. advisory groups in all 
districtS will want to keep them in mind as they develop their reports and recommendations to 
the court. 
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WlLUAM W SCHWARZER 
DIRECTOR 

THE FEDERAL JUDICIAL CENTER 
DOLLEY IlADtIOH HOUII 

1520 H STRUT, N.W. 
WA.HINQT~, D.C. 20005 

October 30. 1991 

MEMORANDUM 1'0: Chief Judges. oerks. and Civil Justice Reform Act 
Advisory Group Chairs. United States District Coons 

SUBJECT: 1991 Update for Disaict Court Cascload Data 

Last March we sent you a memorandum entitled "Guidance to Advisory Groups 
Appointed Under the Civil Justice Reform Act of 1990." The memorandum included 
coun-specific ca.seload data through Statistical Year (SY) 1990. 

At this time we are pleased to provide an update to the caseload data sent last 
March. Enclosed you will find tables and charts reponing the SY 1991 caseload data for 
your district. These tables and chans may be used to replace or supplement the 
corresponding ones in the March memorandum. The tables and charts were p~pared by 
John Shapard of the Judicial Center's Research Division. Please call Mr. Shapard at (202) 
633-6326 if you have questions or commentS. 

Note that the coon need not distribute the memorandum to the advisory group. as it 
is being sent d.im:tly to the chair of that group. We have also sent copies to the chief 
judges of the couns of appeals. the circuit executives. and the district executives. 

If we at the Center or the Administtative Office may assist you in any other way. 
please let us know. 

Sincerely yours, 
/ 

/ 

Enclosures 

r' ...;:,.-. 
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NOTES: 

The Plies that follow provide an updale to section IIb of the February 28. 1991 "Guidance to 
Advisory Groups" memorandum. incorporating data for Swistical Year 1991 (the twelve months 
ended 1une 30. 1991). The Plies have been formaned exactly like the c~sponding pages of 
the original memorandum. and may replace the COlTeSponding Plies in the original There are 
no changes to the text of the document. except for a few references to the dates covered by the 
data. Certain discrepancies may be apparent between the original documem and this update. as 
follows: 

1. Table 1 (page 12) may show slightly diff~nt COWlts of case filings for recem years (e.I .• 
SY88-90) man w~ shown in Table 1 of the oripw document. The vlriaJioos arise &om two 
sources. First. some cases aaually filed in a panicuJar swistk:a1 year are DOC reponed to the 
Admin.imative Office umiI after it has officially closed the data files for thai year (it is a practical 
l1e<;essUy thll the A.O.1l some point close the files so that it may prepare its umua.l swistical 
repons). This can resuh in increased couna of cases filed in prior years. Second. bcxh filing 
dues and case-type identifiers are occasiooally reported incorrectly when a case is filed. but 
corrected when the case is temrinued. The comctions can resuh in both increases and decreases 
in case filinl couna. 

2. Chan 6 (Pile 1 S) in the oripw document was incorrectly based on a subset of me "Type fi" 
cases (as defined on Pile 10). (I bas been replaced in this updale widla cban enritled "01art 6 
Correcred." which is based 00 all Type fi cases. In mOIl disr.ricu. the difference between the 
original. incorrect Chan 6 and the new versioo will be insignificant. In only a few disuicts is the 
difference significant. 

3. An error was made in consuuc:ting O1art 8 in the original document. The text indicating the 
percentage of cases in me "Odl"" cuegory lasting 3 years or more wu shown as "8.0.,:' 
without regard to the aaua1 pen:e11!l.P. The bars shown in the chan. however. were accurare. 
The enor has been com=c:ted in dlis updue. 
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b. ca .. 1oId mix and filing trends. The variety of cases making up the caseload in most 
disuict caura will be surprising to many who study them for the first time. 1lw variety may be 
important to advisory groups in assessing the docket and in considering wtw groups of cues. if 
any. should be treared differently in manqemem plans. DifferenI types of cases tend to move 
through the courts in different ways. For example. some are almost always disposed of by default 
judgment (student loan); some are in the nature of an appeal (bankruptCy); some are a unique 
subset of another camgory (asbestos cases in the personal injury caregory). From readily avail­
able daIa we cannot discern how a specific case moved throuih the system nor how a future case 
may move. Some types of cases. however. may move through the system in distinctive ways of­
ten enough to wamnt your special aaention. Do they affect court performance distinctively? 00 
they can.sume court mourteS disr:inaively? 

We have softed cue types into two c_gones to illuscrate the point of distinctive paths. 
Type ( cue types are dis1iDcr:ive because within eadl case type the vast majority of the cases are 
handled the same way; for example. molt Soda! Security cues are disposed of by summary 
judgment. Type n case types. in COl1ll1St. are disposed of by a puler variety of medIods and 
follow more varied pu:hs to disposition; for example. one contna action may settle. anOther go 
to Uia.L anodter end in swnmuy judlJ"'C"l. and so on. (See the table ill Appendix B for a 
complele definirion of the cue types.) 

Type I includes the following case typeS. which over the past ten years ae.tO(I1t for about 
~ of civil filings ill aU disIrias: 

• smdent loan coUectian casea 
• cases seeking n=covery of overpaymeDI of veterans' beDefia 
• appeals of Soda! Securir:y Admin.isrration benefic denials 

• condition-of-confinement cases broup by stare prisoners 
• habeas corpus petitions 
• appeals from bankruprcy court decisions 
• land CODdemrwioo cues 
• asbestoS product liability cases 
The advisory poup may wisb to consider whether. in this disttif:t. these CIIqOrics or any 

others identified by the poup lie distinctive enough to WIl1'llJl special aaention in uscssing the 
condil:ion of the docket or in recoll'llDl!l'ld:ing funue aaions. Careful docurnenwion of analyses 
and decisions of this kind will comribure silnificanr.ly to the ftnal repon me Judicial Ccmference 
must make to Coapess. 

Type n iac1udes the remainder of the cue types. which co.lJecti.vely lCCaunI for about ~ of 
national civil fWDp over me past ten years. Cue types wi1h the lariat number of national 
fiJinp were: 

• contrIIICIlCbons ocher than SDldenr 101ft. veterans' benefits. and colleaiorl of judpnent 
cases 

• personal injury cues other than asbestos 
• non-prisoner civU rights eases 
• parent and copyright cases 
• ERISA cases 
• labor Law cases 
• taX cases 

Pap 10 GWciaDI::o to Advilary Groups Memo S Y91 SWiI&icI SuppltlDa • ~ 31. 1991 



• securities cases 
• other actions \D1der federal statutes; e.g .• FOIA. RICO. and banking laws 

Chan I shows the percentage distribution among types of civil cases filed in your district for 
the past three years. 

Cbart 1: Distribution of Case Filinp, SY89·91 
Dtatrict 01 Soulb Carolina 
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Chan 2 shows the trend of case filings over the past ten years for the Type I and Type n 
Categories. Table 1 shows filinl trends for the more detailed Wtonomy of case types. 

N Chart 1: Fillap By Broad Cateaory, SY81·91 
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Table 1: FlUnp by Case Types, SYI2·91 
I Dimia of Sow.h Carolina , 

82 83 84 85 86 87 88 89 90 91 

AsbestoS 29 52 30 88 89 54 120 131 93 79 
BIlIkrupu:y Mitten 17 28 18 28 24 20 21 32 43 32 
BaW and Banki.n& 10 5 0 6 2 0 3 4 3 
Civil R.iatus 183 209 208 167 176 ISO 163 221 216 192 
Commerce: ICC RileS. el.C. 6 5 .5 4 11 14 9 2 6 12 
Cotm"II:t 587 742 646 675 652 727 789 648 553 627 
Copynlht. Pltent. T!"Idcmari: 40 54 49 42 34 47 42 45 44 35 
ERlSA 3 2 5 10 9 11 31 78 126 91 

Forfcimre lad P.alry (cld. cIrq) 25 46 49 68 16 10 27 19 27 26 
Frm4. Trwb iIllAllq 50 7.5 45 41 33 18 23 43 35 35 
Labar .56 37 21 23 18 37 24 22 33 31 
l..IDd Coodanwma fcncac.n 315 299 597 516 574 54& 581 744 584 745 
PcnoDal Injury .567 608 444 537 520 .520 483 490 461 8ll 
Pri.IanIr 152 158 144 222 ~ 279 221 252 286 334 
RICO 0 0 0 0 2 3 6 4 12 11 

SCICW'1Ues. Commodities 15 ~ 11 24 14 49 38 IS 16 9 
Social Scu:ricy 411 497 645 449 285 3.51 311 188 119 148 
SDIdG Loan m:1 V 118'1D' S 314 274 354 416 589 369 334 30.5 96 106 
Till 7 ~ 24 24 6 6 13 20 14 16 

;-
All ou.r 409 209 186 223 247 370 303 272 213 298 ! 

All Civil Casu 3266 33.50 3481 3635 3559 3615 3546 3.534 2981 36.52 
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c. Burden. While total number of cases filed is an imponant firure. it does nOt provide 
much information about the work the cases will impose on the coun. For this reason. the Iudicial 
Conference uses a system of case weights based on measurements of judge time devoced to dif­
ferent types of cases. Chan 3 employs the current case weights to show the approxirnale distri­
bution of demands on judge time among the case types accounting for the past three years' fil­
ings in this district. The chan does not reflect the demand placed on magistrate judges. 

Chart 3: Distributioa of Wellbted Civil Ca. FillalS, SYS9-91 
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Another indicaIor of burden is the incidence of civil trials. Chan 4 shows the number of civil 
trials compleled and the percentage of all tria1.s accOUtlled for by civil cases during the last six 
years. 
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Chan 4: Number of Civil Trials aDd Civil Trials u a Percentale of 
Total Trials, SY86-91 
District of South Carollu 
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d. n". to dlapoeltlon. This section is intended to assisl in usessmems of"delay" in civil 
litigation in this district. We first look. aI conventional data 011 die pia: of lUigation and then 
suggest some alternative ways of examiJUng data to estimare the time thai will be required to 
dispose of newly filed cases. The MgmtRtp table shows the mediaD time from filing to 
disposition for civil cases and for felonies. Time from joinder of issue to trial is also reported for 
civil cases thaI reached trial. These data are commonly used to assess the dispuch widl which 
cases have moved through a coun in the put. When enoup ~ are shown and the data for 
those years are looDci II collectively, reasODable assessments of a coun's pia: mighl be made. 

Data for a single year or two or dlree may not. however, provide a reliable predictor of the 
time thai will be required for new cases to move from filing to renniJw:ion. An obvious example 
of the problem arises in a year when a coun tenniJwes an unusually small portion of ia oldest 
cases. Both avenae and median time to disposition in thai year will show a decn:ue. The 
tempting conclusion is dw me coun is getting faster wherldle opposUe is aaually the case. 
Conversely, when a COUll succ:eeds in a major effort to clean up a bIckloI of diftk:uJl-to-move 
cases, the ap of cases temJinlrpd in thai year may sulgest thai die coun is 10lin1 pound ramer 
than gaininl. 

Since &81 of cues t:erminaIed in the most recent years is ncx a reliable predictor of next 
year's ~pecD. we offer odler approaches believed to be more helpful. Lif' ~CtlUtCy is a 
familiar way of answerinl the question: "How long is a newborn libly to live?" Life expectancy 
can be applied to anythinl dial bu an identifiable be&inninl aDd end. II is readily appl.ied to 
cases filed in coutts. 

A second measure, IlIIlcud Av,ragt Li/tspQl&OAL), pennirs complrison of die dw1aeristic 
lifespan of this coun' s cases to dw of all district courts over the pall decade. The IAL is indexed 
aI a value of 12 (in the same sense that the Consumer Price Index is indexed 111(0) bec:luse the 
national average for time to disposition is aboUl12 momhs. A value of 12 thus represems an av· 
erage speed of case disposition. shown on the chans below as IAL Reference. Valoes below 12 
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indicu: dw the court disposes of its cases faster than the average. and values above 12 indicate 
that the coun disp(*S of its cases mo~ slowly than the average. (The calculalion of these mea­
sures is explained in Appendix S.) 

Nor.e that these measures serve different purposes. Life expeC'W1c:)' is used to assess change 
in the trend of actual case lifespan: it is a timeliness measlft. corrected for changes in the filing 
rate but nOl for changes in case mix. IAL is used for comparison among distriCts; it is corrected 
for changes in the case mix but not for changes in the filing rate. Charts S and 6 display calcula­
tions we have made for this district using these measures. 

MaubI 

MeluDI 

Cban 5: Life Expectancy and Indexed. A veraae 
Ufespan, All Civil Cases SYB1·91 
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I. ThrIIe year-old cu •. The MgmlRtp table shows the number and perceruaae of pend­
ing cases dW were t:1Yt:l three years old II the indicated reporting dates. We have prepared Clans 
7 and 8 to provide sorr.e additional information on these cases. 

Owt 7 shows the distribUlion of case terminations &mmg a selection of terminatim stageS 
and shows within each stage the percentage of cases thai: were three years old or more at termi­
nation. 

Chart 7: Cases Termiaated iD SY89·91, By TermiDatioa Cateaory aad Ace 
DIstrIct 01 Soatll CII"OII. 

Termination Ca&eIOl'Y (Percent 3 or men yqn olcl) 
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Chan 8 shows the disaibulion of tenninalions among the major case typeS and shows within 
each type the percentap of cases that were three years old or more II termination. 

Cbart 8: Cases Terminated in SY89-91, By Case Type and Alt 
District of South Carolina 
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t. V ..... Judgeehlpa. The judpsbip data given in MgmtRtp permila caJculuion of 
available judp power fm NCb reponed year. If me table shoWiany VlCaDtjudaeship months for 
this d.imict. a simple Cllcn11lion CID be uaed to assess me irnpa: Multiply me number of judge­
ships by 12. subuIa the number of vaara judgeship monIhs. divide me ftIIUk by 12. and then 
divide the result into the number of judpshipl. The resull is an IdjusDDlilD1 fIctor dlIl may be 
multiplied by any oftbe per-judaesbip fipra in the MgmtRtp table to show wtw the figure 
would be if compuud an a per-available-active-judge basis. Fm insQace., if me disa'ict has rhree 
judgeships and six vacant judgeship mondls. the adjusunem faaor would be 1.2 (36 - 6 • 30; 
30/12=- 2.S; 3/2.S =- 1.2).Iftcm'linlriom per judgeship are 400. then terminadCJns per available 
active judie would be 480 (400)( 1.2). This will overswe me wortload of the active judges if 

GWc:IaDce 10 AdvilGr'y GraqII MIIZID S Y91 SwiIbca Suppi..u • Oct. 31. 1991 Pa.e 17 



• • 
" 

there are senior judaes contributing to the work of the cli.strict. Because of the varying 
contributions of senior judges. however. there is no standard by which to take accoum of their 
effect on the workload of the active judges. 

2. The Criminal Docket 
a. The Impact of crtmlnal prOHCutlona. In calling on the advisory group to consider 

the stare of the criminal docket. Congress recoptized thll the criminal case load limits the re· 
sources available for the coun's civil cascload. It is important to recognize dw the Speedy Trial 
Act mandales dw cri.minaJ proceectinp occur within specified time limits. which may interfere 
with the prompt disposition of civil nwrers. 

The tm1d of criminal defendant filiniS for this district is shown in Chan 9. We have counted 
criminal defendants ruhcr than cases because early tmllts from the currem FIC district coun 
time StUdy indicate thal burden of a criminal case is proportional to the number of defendarus. 
Because elmg prosecutions have in some districts dramaricaUy iDc'!eued demands on cOurt 
!eSO\D'Ces. we have also shown the number and pen:entaJe of deft:ndams in druB cases. A 
detailed breakdown of crimiDal filings by offense is shown on the lut tine of the table 
reproduced on page 8. A more detailed. five-year breakdown of the disa'ict's criminal case load is 
available from David Cook of the Administrative Office's Stadstics Division (FTSJ633..&)94). 

Chart 9: Crimi .... DefeDdaDt FUiDp Wltb Number &Del 
PerceDtqe ACCOUDted for by Drua DefeDcwus, 
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b. The c:.terNnd on I'HOUrceI by criminal trlall. Chan 10 shows the number of 
criminal trials and the percentage of all tria.ls accounted for by criminal cases during the last silt 
years. 
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Chart 10: Number or Criminal Trials and Criminal Trials as a 
Percenlal' or Total Trials, SY86-91 

Dlat.rlct 01 South Carolina 
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This section was p~pared by John Shapard of the Federal. Judidal Center wiIh assisrance 
from David Cook: and his sa.ff in me Statistics Division of the Adm:inisrrative Office of the U.S. 
Courts. Questions and requem far Iddilional information should be dincted to Mr. Shapard II 
(FrSI202) 633-6326 or Mr. Cook: II (FI'S/202) 633-6094. 
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U.S. DISTRICT COURT -- JUDICIAL WORKLOAD PROFILE 

SOUTH CAROLINA 
TWELVE MONTH PERIOD ENDED JUNE 30 

1991 1990 1989 1988 1987 1986 

Filings· 4,238 3,494 4,004 3.895 3,875 3.824 

Terminations 3,330 3,643 3.993 3,841 3,699 4,034 

Pending 3,74C 2,866 2,990 2,98C 2,927 2,750 

Percent Change P;:{ Year ... 21 .3 
In Total Filings 5.8 8.8 9.4 10.8 Current Year Over Earlier Years ... 

Number of Judgeships 9 8 8 S 8 8 

Vacant Judgeship Months 12.4 1.9 .0 .(J 3.7 .0 

Total 471 437 501 487 48A 478 

FILINGS Civil 406 372 444 447 451 443 
Criminal 

65 65 57 40 3~ 35 Felony 

Pending Cases 416 358 374 373 36E 344 

Weighted Filings-- 425 380 421 379 38~ 362 

Terminations 370 455 499 48C 46~ 504 

Trial s Completed 25 39 39 31 27 28 

Criminal 7 . 1 6.5 5.t 4. 1 4.E 4.6 From Felony 
Filing to 
Oi sposltion Civil-- 7 8 7 E 7 7 

From Issue to Trial 
(Civil Only) 9 S E E 1C 8 

Number ~and %) 49 32 57 50 40 55 of Civil Cases 
Over 3 Years Old 1.5 1.] 2. 1 1.] 1.4 2. 1 
Avera~e Number 
of Fe ony 
Oefendants Filed 1.7 1.4 1.4 1.5 1.5 1.6 per Case 
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JurY Selection 14.45 11 . 16 11 .54 9.96 10.81 8.97 

Jurors Percent Not 
16.9 9.4 8.8 Selected or 14.7 17 . 1 12.6 

Challenged 

FOR NATIONAL PROFILE AND NATURE OF SUIT AND OFFENSE CLASSIFICATIONS 
SHOWN BELOW -- OPEN FOLDOUT AT BACK COVER 

1991 CIVIL AND CRIMINAL FELONY FILINGS BY NATURE OF SUIT AND OFFENSE 
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NOTES: 

(Except for the update to 1992 data and tbis parenthetical, this document is identical to the 
ODe entitled "Guidance to Advisory Groups Appointed Under tbe Civil Justice Reform Act 
or 1990 SY91 Statistics Supplement, October 1991.") 

The pages that follow provide an update to section fib of the February 28. 1991 "Guidance to 
Advisory Groups" memorandum. incorporating data for Statistical Year 1992 (the twelve months 
ended June 30, 1992). The pages have been fonnaned exactly like the corresponding pages of 
the original memorandum, and may replace the corresponding pages in the original. There are 
no changes to the text of the document, except for a few references to the dates covered by the 
data. Certain discrepancies may be apparent between the original document and this update. as 
follows: 

1. Table 1 (page 12) may show slightly different counts of case filings for recent years (e.g .• 
SY88-90) than were shown in Table 1 of the original document. The variations arise from two 
sources. First. some cases actually filed in a particular statistical year are not reponed to the 
Administrative Office until after it has officially closed the data files for that year (it is a practical 
necessity that the A.O. at some point close the files so that it may prepare its annual statistical 
repons). This can result in increased counts of cases filed in prior years. Second. both filing 
dates and case-type identifiers are occasionally reponed incorrectly when a case is filed. but 
corrected when the case is terminated. The corrections can result in both increases and decreases 
in case filing counts. 

2. Chart 6 (page 15) in the original document was incorrectly based on a subset of the "Type IT" 
cases (as defined on page 10). It has been replaced in this update with a chart entitled "Chart 6 
Corrected." which is based on all Type IT cases. In most districts, the difference between the 
original, incorrect Chart 6 and the new version will be insignificant. In only a few districts is the 
difference significant. 

3. An error was made in constructing Chart 8 in the original document The text indicating the 
percentage of cases in the "Other" category lasting 3 years or more was shown as "8.0%," 
without regard to the actual perceruage. The bars shown in the chart, however, were accurate. 
The error has been corrected in this update. 



b. Caseload mix and filing trends. The variety of cases making up the caseload in most 
district couns will be surprising to many who study them for the first time. That variety may be 
imponant to advisory groups in assessing the docket and in considering what groups of cases, if 
any. should be treated differently in management plans. Different types of cases tend to move 
through the couns in different ways. For example. some are almost always disposed of by default 
judgment (student loan): some are in the nature of an appeal (bankruptcy); some are a unique 
subset of another category (asbestos cases in the personal injury calegory). From readily avail­
able data we cannot discern how a specific case moved through the system nor how a future case 
may move. Some types of cases, however. may move through the system in distinctive ways of­
ten enough to warrant your special attention. Do they affect court performance distinctively? Do 
they consume court resources distinctively? 

We have soned case types into two categories to illustrate the point of distinctive paths. 
Type I case types are distinctive because within each case type the vast majority of the cases are 
handled the same way; for example, most Social Security cases are disposed of by summary 
judgment. Type n case types, in contrast, are disposed of by a greater variety of methods and 
foUow more varied paths to disposition; for example. one contract action may settle, another go 
to trial. another end in summary judgment. and so on. (See the table in Appendix B for a 
complete definition of the case types.) 

Type I includes the foUowing case types, which over the past ten years accowlt for about 
40% of civil filings in all districts: 

• student loan coUection cases 
• cases seeking recovery of overpayment of veterans' benefits 
• appeals of Social Security Administration benefit denials 
• condition-of-confinement cases brought by state prisoners 
• habeas corpus petitions 
• appeals from bankruptcy court decisions 
• land condenmation cases 
• asbestos product liability cases 
The advisory group may wish to consider whether. in this district. these categories or any 

others identified by the group are distinctive enough to warrant special attention in assessing the 
condition of the docket or in recommending future actions. ~ful documentation of analyses 
and decisions of this kind wiU contribute significantly to the final repon the Judicial Conference 
must make to Congress. 

Type n includes the remainder of the case types, which collectively account for about 60% of 
national civil filings over the past ten years. Case types with the largest number of national 
filings were: 

• contract actions other than student loan, veterans' benefits, and collection of judgment 
cases 

• personal injury cases other than asbestos 
• non-prisoner civil rights cases 
• palent and copyright cases 

• ERISA cases 
• labor law cases 
• tax cases 
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• securities cases 
• other actions under federal statutes; e.g., FOIA. RICO. and banking laws 

Chan 1 shows the percentage distribution among types of civil cases filed in your district for 
the past three years. 

Chart 1: Distribution of Case Filings, SY90-92 
District of South Carolina 
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Chart 2 shows the trend of case filings over the past ten years for the Type I and Type n 
categories. Table 1 shows filing trends for the more detailed taxonomy of case types. 

Chart 2: Filings By Broad Category, SY83·92 
District or South Carolina 
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Table 1: Filings by Case Types, SY83·92 
District of South Carolina YEAR 

83 84 85 86 87 88 89 90 91 92 

Asbestos 52 30 88 89 54 120 126 90 78 185 
Bankruptcy Mailers 28 18 28 24 20 21 32 43 33 33 
Banks and Banking 5 0 1 6 2 0 3 4 4 3 
Civil Rights 209 208 167 175 180 163 220 218 187 259 
Commerce: ICC Rates, etc. 5 5 4 11 14 9 2 6 12 12 
Conlr1lct 742 646 675 652 727 788 645 548 611 566 
Copyright. Paten!., Trademark 54 49 42 34 47 42 44 43 35 32 
ERISA 2 5 10 9 11 31 78 126 89 94 
Forfeiture and Penalty (exc!. drug) 46 49 68 16 10 27 18 27 27 24 
Fraud, Truth in Lending 75 45 48 33 18 23 43 35 36 35 
Labor 37 21 23 18 37 24 22 33 32 24 
LAnd Condemnation, Foreclosure 299 596 516 574 548 588 743 581 740 719 
Personallnjury 608 444 537 520 520 481 490 457 819 940 
Prisoner 158 144 222 254 219 221 251 285 327 382 
RICO 0 0 0 2 3 7 4 12 11 7 
Sec:urities, Commodities 25 11 24 14 49 38 15 16 9 20 
Social Security 497 645 449 285 351 311 186 114 153 187 
Student Loan and Veteran's 274 354 486 589 369 334 305 95 104 167 
Tax 25 24 24 6 6 13 20 14 16 5 
All Other 209 186 223 247 370 303 271 209 295 2S4 
All Civil Cases 3350 3480 3635 3558 3615 3544 3518 2956 3618 3948 

PaBe 12 Guidance 10 Advisory Groups Memo SY92 Statistics Supplemcn1. Sept .. 21.1992 



c. Burden. While total number of cases med is an imponant figure, it does not provide 
much infonnarion about the work the cases will impose on the coun. For this reason, the Judicial 
Conference uses a system of case weights based on measurements of judge time devoted to dif­
ferent types of cases. Chan 3 employs the current case weights to show the approximate distri­
bution of demands on judge time among the case types accounting for the past three years' fil­
ings in this district. The chan does not reflect the demand placed on magistrate judges. 

Chart 3: Distribution or Weighted Civil Case Filings, SY90·92 

District or South Carolina 
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Another indicator of burden is the incidence of civil trials. Chan 4 shows the number of civil 
trials completed and the percentage of all trials accounted for by civil cases during the last six 
years. 

Chart 4: Number or Civil Trials and Civil Trials as a Percentage or Total 
Trials, SY87·92 
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d. TIme to diSposition. This section is intended to assist in assessments of "delay" in civil 
litigation in this district. We first look at conventional data on the pace of litigation and then 
suggest some alternative ways of examining data to estimaIe the time thaI will be required to 
dispose of newly filed cases. The MgmtRep table shows the median time from filing to 
disposition for civil cases and for felonies. Time from joinder of issue to trial is also reponed for 
civil cases that reached trial. These data are commonly used to assess the dispatch with which 
cases have moved through a coun in the past. When enough years are shown and the daIa for 
those years are looked at collectively, reasonable assessments of a coun's pace might be made. 

Data for a single year or two or three may not. however. ~rovide a reliable predictor of the 
time that will be required for new cases to move from filing to termination. An obvious example 
of the problem arises in a year when a coun terminates an unusually small portion of its oldest 
cases. Both average and median time to disposition in thaI year will show a decrease. The 
tempting conclusion is that the coun is getting faster when the opposite is actually the case. 
Conversely. when a court succeeds in a major effon to clean up a backlog of difficult-to--move 
cases. the age of cases terminated in that year may suggest thaI the court is losing ground rather 
than gaining. 

Since age of cases tenninaIed in the most recent years is not a reliable predictor of next 
year's prospects. we offer other approaches believed to be more helpful Life u;pecuw:y is a 
familiar way of answering the question: "How long is a newborn likely to liver' Ufe expectancy 
can be applied to anything that has an identifiable beginning and end. h is readily applied to 
cases filed in coons. 

A second measure, Indued A.verage Li/esp(JIJ (lAL), permits comparison of the characteristic 
lifespan of this coun's cases to that of all district courts over the past decade. The IAL is indexed 
at a value of 12 (in the same sense that the Consumer Price Index is indexed at 1(0) because the 
national average for time to disposition is about 12 months. A value of 12 thus represents an av­
erage speed of case disposition. shown on the charts below as IAL Reference. Values below 12 
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indicate that the coun disposes of its cases faster than the average. and values above 12 indicate 
that the coun disposes of its cases more slowly than the average. (lbe calculation of these mea­
sures is explained in Appendix B.) 

Note that these measures serve different purposes. Life expectancy is used to assess change 
in the trend of actual case lifespan; it is a timeliness measure, corrected for changes in the filing 
rate but not for changes in case mix. IAL is used for comparison among districts; it is corrected 
for changes in the case mix but not for changes in the filing rate. Chans 5 and 6 display calcula­
tions we have made for this district using these measures. 

Months 

Months 

18 

Chart 5: Life Expectancy and Indexed Average 
Lifespan, All Civil Cases SY83-92 
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Chart 6: Life Expectancy and Indexed Average 
Lifespan, Type II Civil Cases SY83-92 
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e. Three-year-old cases. The MgmtRep table shows the number and percentage of pend· 
ing cases that were over three years old at the indicated reponing dates. We have prepared Cham 
7 and 8 to provide some additional information on these cases. 

Chan 7 shows the disoibution of case terminations among a selection of termination stages 
and shows within each stage the percentage of cases that were three years old or more at termi· 
nation. 

Chart 7: Cases Terminated in SY89-91, By Termination Category and Age 
District of South Carolina 

Termination Category (percent 3 or more years old) 
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Chan 8 shows the distribution of temrinations among the major case types and shows within 
each type the percentage of cases that were three years old or more at temrination. 

Chart 8: Cases Terminated in SY90·92, By Case Type and Age 

Case Type (Percent 3 or more years old) 
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f. Vacant Judgeships. The judgeship data given in MgmtRep permit a c:alculation of 
available judge power for each reported year. If the table shows any vacant judgeship months for 
this district. a simple calculation can be used to assess the impact: Multiply the number of judge­
ships by 12. subtract the number of vacant judgeship months, divide the resuh by 12. and then 
divide the result into the number of judgeships. The result is an adjustment factor that may be 
Im.lltiplied by any of the per-judgeship figures in the MgmtRep table to show wtw the figure 
would be if computed on a per-available-active-judge basis. For instance. if Ihe district has three 
judgeships and six vacant judgeship months, the adjusanent factor would be 1.2 (36 - 6 = 30; 
30 /12 = 2.5~ 3/2.5 = 1.2). If terminations per judgeship are 400, then terminations per available 
active judge would be 480 (400 x 1.2), This will overstate the workload of the active judges if 
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there are senior judges contributing to the work of the district. Because of the varying 
contributions of senior judges. however. there is no standard by which to take account of their 
effect on the workload of the active judges. 

2. The Criminal Docket 

a. The impact of criminal prosecutions. In calling on the advisory group to consider 
the state of the criminal docket, Congress recognized that the criminal caseload limits the re­
sources available for the coun's civil caseload. It is irnponant to recognize that the Speedy Trial 
Act mandates that criminal proceedings occur within specified time limits, which may interfere 
with the prompt disposition of civil maners. 

The trend of criminal defendant filings for this district is shown in Chart 9. We have counted 
criminal defendants rather than cases because early results from the current FJC district coun 
time study indicate that burden of a criminal case is proponional to the number of defendants. 
Because drug prosecutions have in some districts dramatically increased demands on court 
resources, we have also shown the number and percentage of defendants in drug cases. A 
detailed breakdown of criminal filings by offense is shown on the last line of the table 
reproduced on page 8. A more detailed, five-year breakdown of the district's criminal caseload is 
available from David Cook of the Administrative Office's Statistics Division (FTS/633-6094). 
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Chart 9: Criminal Defendant Filings With Number and 
Percentage Accounted for by Drug Defendants, SY83·92 
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b. The demand on resources by criminal trials. Chan 10 shows the number of 
criminal nials and the percentage of all nials accounted for by criminal cases during the last six 
years. 

Chart 10: Number of Criminal Trials and Criminal Trials as a Percentage 01 
Total Trials, SY86·91 
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This section was prepared by John Shapard of the Federal Judicial Center with assistance 
from David Cook and his staff in the Statistics Division of the Administrative Office of the U.S. 
Courts. Questions and requests for additional information should be directed to Mr. Shapard at 
(FTS/202) 633·6326 or Mr. Cook at (FfS/202) 633-6094. 
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Exhibit 5 

RESEARCH DIVISION 

Virginia L. Vroegop 
CJRA Advisory Group for the 
District of South Carolina 

P.O. Box 340 
Charleston, SC 29402 

Dear Ms. Vroegop, 

THE FEDERAL JUDICIAL CENTER 
DOlLEY MADISON HOUSE 

1520 H STREEl, N.W. 
WASHINGTON, D.C. 20005 

April 29, 1992 

Writer'. Dlr.ct Dill Number: 
202 633-6326 

Please pardon my delay in responding to your letter of April 15. I respond to the questions 
you pose in the order they appear in your letter. 

1. I was able readily to obtain data on time spent in "trial" only for statistical years 88·91. They are 
reflected in the table that follows. 

District of South Carolina "Trial" Hours from A.D. JS-10 Data Tapes 
Statistical Year Chi I Criminal Total Ovil· Ovil- Criminal· Criminal· 

Jury Other Jury Other 
88 2696 290 2985 1930 766 279 11 
89 2582 783 3364 1702 880 729 54 
90 2289 830 3118 1713 576 750 80 
91 1767 1361 3128 1478 289 1280 81 

1 might note that the JS-I 0 reports from which the table is derived report Ix>th the days and hours 
spent on the bench in each trial. The average in South Carolina is alx>ut 4.5 hours per trial day, 
which does not necessarily represent a short work day as much as it does accurate reporting of time 
actually spent on the bench (taking into account that some "trials" are evidentiary hearings that may 
last an hour or less). Observing that total trial hours averages roughly 3200 per year, one can 
estimate that the 8 judges in the district average alx>ut 90 days per year in which they have some 
trial activity. Needless to say, the apparent pattern over the past four years is an increase in criminal 
trial time, offset by a decrease in civil trial time. 

2. Enclosed are three copies of a graph that illustrates the trend of estimated life expectancy for 
various categories of cases in your district for the past decade. The chart is in color because it 
would otherwise be especially difficult to read (1 tried to fonnat it so that black-and-white 
photocopies would not be impossible to read. but that may be the best that can be said of such 
copies). I also enclose a floppy disk containing a lotus-compatible spreadsheet containing the data 
from which the chart was derived, so that you can prepare your own analyses should you be so 
inclined. 



( , , 

3. Also included on the enclosed diskette is a spreadsheet me named DSCBYJUR.WKI, which 
contains caseload statistics for 1984-91 by the "basis of jurisdiction" of civil actions, a code 
indicating whether jurisdiction is based on (1) US as plaintiff, (2) US as defendant, (3) federal 
question, or (4) diversity. The chart that follows shows the filing trends for these four types of civil 
actions. Note that the values in the chart are "stacked" atop one another, so that the top line 
represents total civil mings, and the width of each band represents the number of fllings in that 
category. 

4000 
Civil Case Filings By Basis of Jurisdiction, District of South Carolina 
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4. The 54 hour figure in the table from my January 27 letter is the total time reported spent on the 
bench in sentencings by all SC judges in statistical year 91 (l did not segregate sentencing time in 
the table on the previous page of this letter because sentencing time was not separately reported 
until SY90). Unfortunately, there are no statistics available to show the amount of time judges 
spend in chambers on sentencing matters, or on any other matters. 

I hope this is helpful. Please don't hesitate to call if I can offer more help. Your request will 
not lead me to urge that South Carolina secede. However, please let me know if the idea gains any 
steam. because I'd most likely want to go with y'all. 

Sincerely. 

~~ 
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us US Federal 
Year Plaintiff Defendant Question Diversity Total __ ~"'_" ___ JlmlE __ 1IIl8~ __ ~ ___ :E" __ """ ___ ._--•• __ 

Filings 84 1125 786 585 994 3490 
II 85 1256 584 660 1124 3624 
II 86 1386 386 690 1089 3551 
II 87 1261 487 772 1081 3601 
II 88 1248 440 688 1203 3579 
II 89 1258 300 815 1161 3534 
II 90 849 243 940 945 2977 
II 91 973 268 970 1445 3656 ___ ~_ImIE _________ IIIdS. _____ -=-____________ "" _____ -':---••• __ 

Terainations 84 858 692 630 1235 3415 
II 85 1188 767 666 1084 3705 
II 86 1301 818 647 1000 3766 
II 87 1374 231 682 1082 3369 
II 88 1198 445 734 1234 3611 
II 89 1327 415 725 1143 3610 
II 90 988 334 853 1016 3191 
II 91 835 220 789 995 2839 __ .. ________ 8IK1IIK ________ .. __ ... _____ ~__= .. J:a::::a::: _ _=~_&:& - __ 

H _ 

Pending 84 554 865 568 879 2866 
II 85 622 682 562 919 2785 
II 86 707 250 605 1008 2570 
II 87 594 506 695 1007 2802 
II 88 644 501 649 976 2770 
II 89 575 386 739 994 2694 
II 90 436 295 826 923 2480 
II 91 574 343 1007 1373 3297 



us US Federal 
Year Plaintiff Defendant Question Diversity Total 

Life 
___ ~ __ -=-: _____ -===a-=: ___ II:_-=-':_=="'_a::za __ :=-=-: ___ -=_~ _______ 

Expectancy· 84 7.7 15.0 10.8 8.5 10.1 

" " 85 6.3 10.7 10.1 10.2 9.0 

" " 86 6.5 3.7 11.2 12.1 8.2 

" " 87 5.2 26.3 12.2 11.2 10.0 

" " 88 6.5 13.5 10.6 9.5 9.2 

" " 89 5.2 11.2 12.2 10.4 9.0 

" " 90 5.3 10.6 11.6 10.9 9.3 

" " 91 8.2 18.7 15.3 16.6 13.9 
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i , 

Marvin D. Infinger. Esq. 
Sinkler & Boyd 
160 East Bay St. 
Charleston. SC 29401 

Dear Mr. Infmger: 

THE FEDERAL JUDICIAL CENTER 
DOI..I.lY MADI1IOH He"-E 

1520 H STREET, N.W. 
W ..... INQTON, D.C. 2000S 

January 27. 1992 

Wl'ft1lf'1 ow. DIal N~r. 
FTSI202 633-&326 

1 enjoyed discussing ORA matters with you last Tuesday. This letter provides what I 
hope is all of the additional information I agreed to provide you during our meeting. 

1. The following table shows the values for the "Indexed Average Lifespan" statistic for South 
Carolina. for both Type I cases (all ciVil) and Type n cases. 

Statistical Year: 82 83 84 8S 86 87 88 89 90 91 
Type I 13.1 11.1 10.S 10.7 9.2 9.7 9.6 9.8 10.9 10.0 
Type n 12.0 9.S 9.4 9.0 7.6 8.4 8.S 8.7 9.4 9.S 

2. The following table shows the percentage of cases reaching trial.both nationally and in the 
District of South Carolina. for the last two years and for selected types of cases. Among the 
categories of cases that are fairly numerous in most districts. the six shown below seem to me 
most likely to represent much the same type of caseload. from district to district and year to year. 
The table suggests with remarkable consistency that cases reach trial more frequently in South 
Carolina than they do in the "average" disaict. Note that the cases counted as "reaching" trial 
include cases that were disposed of after trial began. not just those reaching verdict. 

Statistical Year 91 Statistical Year 90 

Type of Case National South National South 
Carolina Carolina 

Conaact: Insurance 5.8% 7.3% 6.8% l1.S% 
Conttact: Other 4.6% 10.8% 4.6% 8.8% 
Motor Vehicle Personal Injury 8.0% 8.9% 8.0% 11.5% 
Other Personal Injury 9.4% 9.5% 9.2% 20.2% 
Civil Rights: Employment 7.5% 19.6% 8.2% 14.8% 
Civil Rights: Other 10.5% 12.8% 10.6% 15.7% 
All Above 7.0% 10.7% 7.1% 12.6% 



3. Our computerized directory of coun personnel shows the following numbers of district coun 
judicial personnel. in the nation as a whole and in South Carolina. There are now, I believe. 64S 
district coun judgeships nationwide. I do not know how many authorized pOSitions there are for 
full and pan-tirne magistrates. 

ACTIVE JUDGE 
MAGISTRATE JUDGE 
PART·TIME MAGlSlRA TE JUDGE 
SENIOR JUDGE 

National 

544 
336 
IS4 
234 

South 
Carolina 

8 
4 
2 
2 

4. The follOwing table shows the total number of "trial" hours reponed on the JS·l 0 form for 
statistical year 91. for the nation as a whole and for the disaict of South Carolina. The totals for 
bench (non.jury) and jury aials relates to real trials. The hoW'S of "sentencing" are supposed to 
penain to "Evidentiary hearings involving disputed factors which relate to sentencing under the 
Sentencing Guidelines." The "Other" category includes all other contested hearings in which 
evidence is introduced. This table repons only time spent by Article m judges; time spent by 
magistrate judges is not reponed on the JS-I0 form. Oddly. these data suggest thai South 
Carolina judges spend slightly fewer hoW'S on the bench than does the "average" district judge. 
which contrast s with the higher average incidence of trials revealed under item 2. above. The 
contrast is explained in pan by the JS·I0 data. which suggest thai the average time taken by a 
civil jury trial nationally is about 22 hoW'S. but only about 11 hoW'S in South Carolina. Criminal 
jury trials average 23 hours nationally. and 18 hours in the District of South Carolina. 

National South Carolina SC as % of National 
(8/645 jdgshps = 1.24%) 

Criminal Civil Total Crim. Civil Total Crim. Civil Total 
Total h.rs 139.488 162.353 301.840 1,361 1.767 3.128 0.98% 1.09% 1.04% 
Bench Trial 3.420 47.485 50,905 3 253 256 0.09% 0.53% 0.50% 
Jury Trial 124.108 105,427 229.534 1.280 1.478 2,758 1.03% 1.40% 1.20% 
Sentencing 4.335 0 4,335 54 0 S4 1.25% 1.25% 
Other 7.626 9.441 17.067 24 36 60 0.31% 0.38% 0.35% 

I hope this is helpfuL Please don't hesiwe to call if I can. be of fun.her assistanCe. 



RESEAIICH DIVISION 

Virginia L. Vroegop 
1426 Main St., Suite 1200 
P.O. Box 11889 
Columbia SC 29211-1889 

Dear Ms. Vroegop: 

THE FEDERAL JUDICIAL CENTER 
OOlU" MADISON HOUlE 

1520 H STREET. N.W. 
WASHl'tGTON. D.C. 20005 

November 19,1991 

Please accept my apologies for delay in responding to your letter of October 29. I made the 
StUpid mistake of assuming that your letter was one of many I receive from attorneys concerning a 
survey we are conducting. and so did not open your letter until yesterday. 'Ow is not an excuse, 
only an explanation thaI the delay was borne of ignorance. not knowing neglect. I did the same 
thing with a letter I received from Mr. Infinger. and so am qu.i1e embamssed aI the sad aack record 
I have established with your Advisory Group. 

I have a~ked my colleague, Donna Stienstra. to respond to your inquiries regarding tracking 
and alternative dispute resolution. I have undertaken here to respond to your questions regarding 
removal cases. non-jury cases, and the general breakdown of caseload by cause of action. 

I examined records for cases filed and temrinated in the twelve m<X1ths ending 6130191 (the 
most recent "Statistical Year''). both nationally and for the District of Soudl Carolina. Among cases 
filed during that period. me peroemage arising by ~~ wu ~ for me Disttict 
of South Carolina. versus 12% nationally. The data available to . a distinaiCII between 
jury and non-jury cases only in respect CO cases thal actUally reach trial (i.e';l~'t leU whether a 
case disposed of shon of aial would or could have been tried by jury had it reaebed trial), I can 
provide twO meas~ that mi&ht help: (a) me pen::emage of non-jury verdicII amana cases dis'posed 
of by trial verdia • wIUdl W1136 .. for SouIh Carotina and 49% aaliooally; and (b) me pelcelltlge 
of non-jury trials IIIDII all ca.s racbing trial (some of which tmnin.ue by sea1ement or other 
means before 1Iial is completed or verdict rendered). which was again 49,.I1IIiCllally buI 3()t, for 
the District of SauIb CarotiD&. The difference between the 36% and 30% tig'UleS implies dlat jury 
trial5 in Saudi Carolina R more likely to end shon of verdict dtan are non-jury tria.Ia. 

NO( knowing wtw level of derail you seek in response co your rbird question. I have opred 
to respond with me complece details. as embodied in the enclosed tables. Bodl tables show. for each 
of the 87 ''Narure-of-suit'' codes employed by me Adrninisuuive Office of me U.S. Courts. me 
number filed both nationally and in South Carolina. and me percentile each zepreaems of total 
filings. To help focus me data. I have organized me two tables differently. The first table is 
separated into two groupings. The first group includes only those typeS of cases that individually 
3CCOUllt for at least one percem of either national or South Carolina filings. The seccmd group 

'lJ. H. 



includes all the calegories that individually acCOWlt for less than one percent of both national and 
South Carolina filings. The second table is organized in a more conventional manner. with 
submtals shown for various broad categories. 

I hope this is helpful. Please don't hesitate to call if I can provide funher assistance. (1 have 
obviously given you reason to hesitate to write. but I asSUIt you that I will no longer set aside any 
letters I receive with South Carolina posonarks.) 

cc: Donna Stienstra 

/Jyl 
/ John Shapard 

Program DireCtor 



CIVIL CASE FILP.\'GS. 7/1/90-6/30/91 
National Filings S. Carolina Filings 

!'raru.re-of- Description Number Percent Number Percent 
suit Ccx1e 

All All Civil Cases 207680 100.0% 
Group 1: Cases accounting for at least 1 % of !'rational or South Carolina Filings 

110 ConD"act: Insurance 7394 3.6% 
120 Contract: Marine 3158 1.5% 
130 Contract: Miller Act 1197 0.6% 
140 Contract: Negotiable Instrument 3097 1.5% 
152 Recovery of defaulted student loans 3700 1.8% 
153 Recovery ofveterans benefit overpayment 3674 1.8% 
190 Other Contract 19011 9.2% 
220 Foreclosure 7321 3.5% 
240 Tons to Land 456 0.2% 
330 Federal Employers Liability 2511 1.2% 
340 Marine Personal Injury 2892 1.4% 
350 Motor Vehicle 5819 2.8% 
360 "Other" Personal Injury 7532 3.6% 
365 Personal Injury Product Liability 4508 2.2% 
368 Asbestos 7142 3.4% 
422 Bankruptcy Appeals Rule 801 4284 2.1 % 
440 Civil Rights: Other 10430 5.0% 
442 Civil Rights: Jobs 8144 3.9% 

- 510 Vacare Sentence 3328 1.6% 
530 Habeas Corpus 12365 6.0% 
550 Civil Rights: Prisoner 26063 12.5% 
625 Drug-related property forfeirure 2199 1.1 % 
690 Miscellaneous Forfeiture and Penalty 2537 1.2% 
720 Labor Management Relations 2033 1.0% 
791 ERISA 9594 4.6% 
840 Trademark 2223 1.1 % 
850 Securities. ColT'lJrodities Exchange 2245 1.1 % 
863 Social Security-DlWC 5368 2.6% 
870 Taxes 2427 1.2% 
890 Other Swurory Actions 6997 3.4% 

Group 2: All tXber cases 
150 Cc:a:raa: RecCMry. Enfon:ement 
151 Com:raa: Medicare Recovery 
160 Comract; Stockholder Suits 
195 ContraCt Product Liability 
210 Land Condemnation 
230 Rent. Lease, and EjecanenE 
245 Real Property Product Liability 
290 All Other Real Property 
310 Airplane Personal Injury 
315 Airplane Product Liability 

Subtotal: 207680 86.5% 

441 0.2% 
117 0.1% 
253 0.1% 
354 0.2% 
538 0.3% 
369 0.2% 
52 0.0% 

1059 0.5% 
907 0.4% 
132 0.1% 

3656 l(X10% 

218 6.0% 
49 1.3% 
49 1.3% 
36 1.0% 
76 2.1% 
30 0.8% 

259 7.1% 
742 20.3% 
102 2.8% 

10 0.3% 
21 0.6% 

201 5.5% 
124 3.4% 
440 12.0% 
79 2.2% 
26 0.7% 

115 3.1% 
69 1.9% 
25 0.7% 

142 3.9% 
189 5.2% 
27 0.7% 
3 0.1% 
8 0.2% 

92 2.5% 
14 0.4% 
9 0.2% 

124 3.4% 
10 0.3% 
57 1.6% 

3656 91.5% 

17 0.5% 
0 0.0% 
4 0.1% 

16 0.4% 
3 0.1% 
4 0.1% 
1 0.0% 

11 0.3% 
2 0.1% 
1 0.0% 



320 Assaull. Libel and Slander 640 0.3% 11 0.3% 
( 34S Marine Product Liability 69 0.0% 0 0.0% 

355 Mc:xor Vehicle Product Liability 548 0.3% 6 0.2% 
362 Medical Malpractice 1307 0.6% 17 0.5% 
370 Fraud; Truth in Lending 1429 0.7% 32 0.9% 
371 Truth in lending 165 0.1% 4 0.1% 
380 Other Personal Propeny Damage 1318 0.6% 8 0.2% 
385 Propeny Damage-Product Liability 368 0.2% 6 0.2% 
400 Stale reapponionment 9 0.0% 0 0.0% 
410 Antitrust 682 0.3% 5 0.1% 
423 Withdrawal (bankruptcy) 729 0.4% 6 0.2% 
430 Banks and Banlcing 744 0.4% 3 0.1% 
441 Civil Rights: Voting 197 0.1% 6 0.2% 
443 Civil Rights: Accommodations 434 0.2% 4 0.1% 
444 Civil Rights: Welfare 132 0.1% 0 0.0% 
450 Commerce: ICC Rues. etc. 1556 0.7% 12 0.3% 
460 Deportation 63 0.0% 0 0.0% 
470 RICO 966 0.5% 11 0.3% 
535 Death penalty habeas corpus 74 0.0% 0 0.0% 

- 540 Mandamus and Other: Prisoner 646 0.3% 3 0.1% 
610 Forfeiture and Penalty: Agriculture 101 0.0% 2 0.1% 
620 Forfeiture and Penalty: Food and Drug 60S 0.3% 21 0.6% 
630 Forfeiture and Penalty: Liquor 3 0.0% 0 0.0% 
640 Forfeiture and Penalty: Railroad and Truck 21 0.0% 0 0.0% 
650 Air Line Regulations 41 0.0% 0 0.0% 
660 Occupational Safety/Health 74 0.0% 0 0.0% 
710 Fair Labor Standards Act 1289 0.6% 17 0.5% 
730 Labor Mgmt Reporting and Disclosure 143 0.1% 1 0.0% 
740 Railway Labor Act 18S 0.1% 0 0.0% 
790 Other Labor Litigation 1440 0.7% 5 0.1% 
810 SeJective Service 12 0.0% 0 0.0% 
820 Copyright 1830 0.9% 18 0.5% 
830 Patent 1178 0.6% 3 0.1% 
861 Social Security-HIA 12S 0.1% 0 0.0% 
862 Social Security-BLack Lung 20 0.0% 0 0.0% 
864 Social SecuriIy-SSID 1908 0.", 22 0.6% 
86S Social Security-RSI 274 0.1% 2 0.1% 
871 Itamal Reverme Service-Thin1 Pany 212 0.1% 6 0.2% 
87S Tu,""Qenp 28 O.ow, 0 0.0% 
891 ApicuJaual AaI 387 0.2% S 0.1% 
892 Ecoaomic Scabi1izarim Act 9 O.ow, 0 0.0% 
893 AU f.mriraunraal MaIlers I07S O.S% 9 0.2% 
894 Energy AllocaI:ia:l Aa S O.ow, 1 0.0% 
89S Freedom of Infomwion Act 363 0.2% 0 0.0% 
910 Local Question: Domestic Relations . 3 O.ow, 0 0.0% 
9S0 Cmstinttionality of Swe Star:utes 278 0.1% S 0.1% 
990 Miscellaneous Local Mam:rs 124 0.1% 0 0.0% 

Subtotal: 28031 13.S% 310 8.5% 



avTI.. CASE FILINGS, 7/1/90-6f30/91 
National Filings S. Carolina Filings 

Natu.re-of- Description Number Percent Number Percent 
suit Code 

AD All Civil Cases 207680 100.0% 3656 100.0% 
C(J)qag ill.2.6 ~ ill ~ 

110 Contract: Insurance 7394 3.6% 218 6.0% 
120 ContraCt: Marine 3158 1.5% 49 1.3% 
130 Contract: MillerAct 1197 0.6% 49 1.3% 
140 CootraCt: Negotiable Instrument 3097 1.5% 36 1.0% 
150 Contract: Recovery, Enforcement 441 0.2% 17 0.5% 
151 Contract: Medicare Recovery 117 0.1% 0 0.0% 
152 Recovery of defaulted srudent loans 3700 1.8% 76 2.1% 
153 Recovery of veterans benefit overpayment 3674 1.8% 30 0.8% 
160 ContraCt: Stockholder Suits 253 0.1% 4 0.1% 
190 Other Contract 19011 9.2% 259 7.1% 
195 Contract PrOOuct Liability 354 0.2% 16 0.4% 

Real Propeny 2.ru ll!L W. ~ 
210 Land Condemnation 538 0.3% 3 0.1% 
220 Foreclosure 7321 3.5% 742 20.3% 
230 Rent, Lease. and Ejectment 369 0.2% 4 0.1% 
240 Tons to Land 456 0.2% 102 2.8% 
245 Real Property Product Liability 52 0.0% 1 0.0% 
290 All Other Real Property IOS9 0.5% 11 0.3% 

Ign .maz l.I.O!l 2.6l ~ 
310 Airplane Personal Injury 907 0.4% 2 0.1% 
315 Airplane PrOOuct Uabiliry 132 0.1% 1 0.0% 
320 Assauh, Libel and Slander 640 0.3% 11 0.3% 
330 Federal Employers Liability 2511 1.2% 10 0.3% 
340 Marine Personal Injury 2892 1.4% 21 0.6% 
345 Marine Product Liability 69 0.0% 0 0.0% 
350 MotCl'Vehicle 5819 2.8% 201 5.5% 
355 MOW!' Vehicle Product Liability 548 0.3% 6 0.2% 
360 "Other" Personal Injury 7532 3.6% 124 3.4% 
362 Medical MalprIctice 1307 0.6% 17 0.5% 
365 Personal Injury Product Liability 4S08 2.2% 440 12.0% 
368 A.sbeItoI 7142 3.4% 79 2.2% 
370 PIIud: Trulb in Lending 1429 0.7% 32 0.9% 
371 TnIb in Iend:iq 165 0.1% 4 0.1% 
380 0Iba' Penanal PIopeny Damage 1318 0.6% 8 0.2% 
38S Propeny Damqe-Produa Liability 368 0.2% 6 0.2% 

Civil lilm (EIAZII ~) .l2.m 13 ~ ~ 
440 Civil RiIbU: omer 10430 S.~ 11S 3.1% 
441 Civil R.ighIs: VocinI 197 0.1% 6 0.2% 
442 Civil RigIus: lobs 8144 3.9% 69 1.9% 
443 Civil Rip: Accommodations 434 0.2% 4 0.1% 
444 Civil Rigtus: Welfare 132 0.1% 0 0.0% 



Prisgo" S:ilSS:~ ill1.6 lila lli ~ 
510 V ICaIe Sem:ence 3328 1.6% 25 0.7% 
530 Habeas Corpus 12365 6.0% 142 3.9% 
535 Death penalty habeas corpus 74 0.0% 0 0.0% 
540 Mandamus and Other. Prisoner 646 0.3% 3 0.1% 
550 Civil Rights: Prisoner 26063 12.5% 189 5.2% 

Es2[fcirure aDd I?s:Dil~ Actions .1al U!t !l ~ 
610 Forfei~ and Penalty: Agricul~ 101 0.0% 2 0.1% 
620 Forfeiture and Penalty: Food and Drug 605 0.3% 21 0.6% 
625 Drug·relared property forfeirure 2199 1.1% 27 0.7% 
630 Forfeiture and Penalty: liquor 3 0.0% 0 0.0% 
640 Forfeirure and Penalty: Railroad and Truck 21 0.0% 0 0.0% 
650 Air line Regulations 41 0.0'11 0 0.0% 
660 Occupational SafetylHealth 74 0.0% 0 0.0% 
690 Miscellaneous Forfeiture and Penalty 2537 1.2% 3 0.1% 

Idbm: ~ 1..1!i ill ~ 
710 Fair Labor SWldards Act 1289 0.6'11 17 0.5% 
720 Labor Management Relatioos 2033 1.0% 8 0.2'11 
730 Labor Mgmt Reporting and Disclosure 143 0.1'11 1 0.0'11 
740 Railway labor Act 185 0.1'11 0 0.0'11 
790 Other labor lirigation 1440 0.7'11 5 0.1'11 
791 ERISA 9594 4.6'11- 92 2.5'11 

.. ImcJ1c.rn,,1 Prop;nv ml 1.1!1. Jl .lJl!i • 820 Copyright 1830 0.9'11 18 0.5% 
830 Puent 1178 0.6'11 3 0.1% 
840 Trademark 2223 1.1'11 14 0.4% 
850 Secu.rir:ies. Commodities Exchange 2245 1.1'11 9 0.2% 

Social Securir:v 1.W J.a. .aa ~ 
861 Social Securiry-HlA 125 0.1'11 0 0.0% 
862 Social Securiry-BJack lung 20 0.0% 0 0.0'11 
863 Social Securily-DIWC 5368 2.6'11 124 3.4'11 
864 Social Security·SSID 1908 0.9'11 22 0.6% 
865 Social Security-RSI 274 0.1'11 2 0.1% 

MW;l:lliDeous lllm .l.O..l!I. lli ~ 
400 Stili: reappon:ia:J.me 9 0.0% 0 0.0'11 
410 AII:iausI: 682 0.3'11 5 0.1% 
422 BIabupccy Appeals Rule 801 4284 2.1'11 26 0.7'11 
423 Wkbdrawal (bIDbupccy) 729 0.4" 6 0.2% 
430 Blab IDd 81DkiDg 744 0.4'11 3 0.1'11 
450 Caamm::e: ICC RIles. etc. 1556 0.1'11 12 0.3'11 
460 Deporwioo 63 O.~ 0 0.0% 
410 RICO 966 0.5'11 11 0.3'11 
810 Selective Service 12 O.~ 0 0.0% 
810 Taxes 2421 1.2" 10 0.3'11 
811 Imemal ReverD.lle SeMce-Third PIny 212 OJ" 6 0.2'11 
815 Tax Challenae 28 O.~ 0 0.0% 
890 Other Swurory Actions 6991 3.4" 51 1.6'11 



891 Agricultural Aas 387 0.2% 5 0.1% 
l 892 Economic Stabilizatioo Act 9 0.0% 0 0.0% 

893 All Environmental Maners 1075 0.5% 9 0.2% 
894 Energy Allocatioo Act 5 0.0% 1 0.0% 
895 Freedom of Infonnation Act 363 0.2% 0 0.0% 
910 Local Question: Domestic Relations 3 0.00/0 0 0.0% 
950 Constitutionality of Stale Statutes 278 0.1% 5 0.1% 
990 ~iscella.neous Local Maners 124 0.1% 0 0.0% 



Exhibit 6 

Summary of Jury Demand Reports 

Jury Demands for Filings Dated 4/1/88-12/31/88 
Both 89 
Defendant 69 
Plaintiff ~ 
Total 814 

Total Cases Filed During Period 
Percent demanding jury 

Jury Demands for Filings Dated 1/1/89-12/31/89 
Both 
Defendant 
Plaintiff 
Total 

Total Cases Filed During Period 
Percent demanding jury 

Jury Demands for Filings Dated 1/1/90-12/31/90 
Both 
Defendant 
Plaintiff 
Total 

Total Cases Filed During Period 
Percent demanding jury 

Jury Demands for Filings Dated 1/1/91-12/31/91 
Both 
Defendant 
Plaintiff 
Total 

Total Cases Filed During Period 
Percent demanding jury 

C:\6177\1\46EXH6.VLV 08/05/93 15:56 

2,598 
31.3% 

123 
46 
~ 

1,160 

3,090 
37.5% 

241 
55 
~ 

1,291 

3,076 
41.9% 

398 
76 

627 
1,101 

2,434 
45.2% 



AITORNEY SURVEYS 

INTRODUCTION 

This exhibit is arranged as follows: (I) Quantifiable survey results; (TI) Comments 

and non-quantifiable results; (ill) Blank Survey Form; and (N) Description of Survey 

Methodology. 

The following summary represents a compilation of the results of our attorney 

surveys. One hundred and fifty-nine cases (approximately ten each from sixteen categories 

of cases) were surveyed. Survey forms were mailed to all counsel of record. Survey 

responses were received from slightly less than one half of the attorneys. Further discussion 

of the survey methodology is presented in Section IV to this exhibit. 
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I. QUANTIFIABLE SURVEY RESULTS 

The number immediately following each possible answer to a given question represents the 
number of survey forms providing that response. The parenthetical number gives the 
percentage of returned surveys giving the specified response. Due to rounding, percentages 
may not add up exactly to 100%. 

A. MANAGEMENT OF THIS LITIGATION 

Question 1: 

"Case management" refers to oversight and supervision of litigation by a judge or magistrate 
or by routine court procedures such as standard scheduling orders. Some civil cases are 
intensively managed through such actions as detailed scheduling orders, frequent monitoring 
of discovery and motions practice, substantial court effort to settle the case or to narrow 
issues, or by requiring rapid progress to trial. Some cases may be largely unmanaged, with 
the pace and course of litigation left to counsel and with court intervention only when 
requested. 

How would you characterize the level of case management by the court in this case? Please 
circle ~. 

Responses: 

Intensive 
High 

5 (3%) 
32 (21%) 

Question 2: 

Moderate 57 (38%) 
Low 28 (19%) 

Minimal 17 (11%) 
None 6 (4%) 

I'm not sure 3 (2%) 
No Response 1 «1%) 

Listed below are several case management actions that could have been taken by the court 
in the litigation of this case. For each listed action, please circle one number to indicate 
whether or not the court took such action in this case. 

Responses: 

Hold pretrial activities 
to a firm schedule. 

Set and enforce time 
limits on allowable 
discovery. 

Narrow issues through 
conference or other 
methods. 

Rule promptly on 
pretrial motions. 

Was 
Taken 

66 (44%) 

Was Not 
Taken 

47 (32%) 

73 (49%) 45 (30%) 

44 (30%) 58 (39%) 

69 (46%) 24 (16%) 

Exhibit 7, page 2 

Not 
Sure 

12 (8%) 

5 (3%) 

3 (2%) 

9 (6%) 

Not No 
Applicable Response 

22 (15%) 2 (1%) 

25 (17%) 1 «1%) 

43 (29%) 1 «1%) 

45 (30%) 2 (1%) 



Was Was Not Not Not No 
Taken Taken Sure Applicable Response 

Refer the case to 
alternative dispute 
resolution, such as 
mediation or arbitration. 3 ( 2%) 88 (59%) 1 «1%) 56 (38%) 1 «1%) 

Set an early and firm 
trial date. 41 (28%) 64 (43%) 7 (5%) 34 (23%) 3 ( 2%) 

Conduct or facilitate 
settlement discussions. 33 (22%) 72 (48%) 3 (2%) 38 (26%) 2 ( 1%) 

Exert firm control 
over trial. 38 (26%) 20 (13%) 4 (3%) 85 (57%) 2 ( 1%) 

Other (please specify): 3 ( 2%) 2 ( 1%) 1 «1%) 12 ( 8%) 131 (88%) 

B. TIMELINESS OF LITIGATION IN THIS CASE 

[RESPONSES TO QUESTIONS 3" 4 WERE NOT DmECTLY QUANTIFIABLE 
-- THE FOLLOWING GENERAL VIEWS OF TIMELINESS 

OF THE CASES SURVEYED WERE, HOWEVER, 
DERIVED FROM THE RESPONSES] 

Of the 149 survey responses received; 

OPINION INDICATED 

CASE TOOK TOO LONG· 

TIME WAS ABOUT RIGHT 

NO INDICATION 

NO. 

42 

63 

44 

PERCENT 

28% 

42% 

30% 

• Eight of these cases indicated that the case should have been resolved only one to four 
months sooner than it was. The remainder indicated delays as long as several years. 
Causes noted were, however, beyond the court's control in a number of instances (e.g. 
bankruptcy of a party or interlocutory appeals). 

Question 5: 

If the case actually took longer than you believed reasonable, please indicate what factors 
contributed to the delay: (circle one or more) 
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Be&ponses: 

a. Excessive case management by the court. 
b. Inadequate case management by the court. 
c. Dilatory actions by counsel. 
d. Dilatory actions by the litigants. 
e. Court's failure to rule promptly on motions. 
f. Backlog of cases on court's calendar. 
g. Other. (please specify) 
h. No Response. 

1 «1%) 
9 (6%) 
7 (5%) 
7 (5%) 
1 «1%) 

20 (13%) 
11 (7%) 
93 (62%) 

[RESPONSES TO QUESTIONS 8 & 7 WERE NOT QUANTIFIABLE 
•• SEE COMMENTS SECTION] 

Question 8: 

What type of fee arrangements did you have in this case? (circle one) 

Responses: 

Hourly rate. 
Hourly rate with a maximum. 
Set fee. 

Question 9: 

65 (44%) 
3 (2%) 
3 (2%) 

Contingency. 
Other. (please describe) 
No answer. 

Were the fees and costs incurred in this case by your client (circle one) 

Responses: 

much too high. 
slightly too high. 
about right. 

Question 10: 

10 (7%) 
9 (6%) 

100 (67%) 

slightly too low. 
much too low. 
no answer. 

41 (28%) 
20 (13%) 
17 (11%) 

1 «1%) 
o (0%) 

39 (26%) 

If costs associated with civil litigation in this district are too high. what suggestions or 
comments do you have for reducing for costs? 

[RESPONSES TO QUESTION 10 WERE NOT QUANTIFIABLE 
•• SEE COMMENTS SECTION] 
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TI. ATI'ORNEY SURVEY COMMENTS AND NON QUANTIFIABLE RESULTS 

Comment 

Delay not a problem 

Cost not a problem 

Use ADRlmediation 
Early/more settlement conferences 

Involve all parties in settlement conferences 

Control discovery more effectively 
Limit/Control Requests for Production 
General comments suggesting more control 
Limit types availability/times for completion 
Allow less expensive alternatives 

(tapes, informal notes, video without 
court reporter, telephone depositions) 

Increase use of pre/post trial dispositive motions 
Increase control over excessive verdicts, 

make post trial motions worth making 
More timely rulings on motions 
Greater utilization of SJ'/other dispositive motions 

Fees/greater costs to prevailing party 

Use magistrate more effectively. 
Discovery and settlement conferences 
Mediation 
For jury trials 

Cases sometimes move too quickly 
Problem is speed, not delay 
Comments that specific cases were effectively 

handled by allowing more time, rather than less 

Jury selection method unduly costly 
(all attorneys appear at same time for 
five hours - may have to do several times) 

Control attorneys obstructionist tactics 

More judges/magis judge/courtrooms 

Reduce filing fees 
In general 
For social security applicants 
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Number of Surveys 
expressing comment 

17 

3 

3 
3 

1 

1 
1 
6 

4 

1 
1 
3 

2 

2 
1 
1 

1 

5 

3 

1 

5 

1 
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Eliminate local counsel requirement 

Set firm scheduling orders & trial dates 

Take judicial notice of discount 
rate for present value calculations 

Make plaintiff clarify/specify issues early 

Tracking: Identify complex cases early and 
establish scheduling orders, assign a discovery 
judge and give intensive pretrial management 

Miscellaneous Comments: 

Didn't like "quality" of judges 
Inadequate case management by S.S. Administration 
Raised concern: federal courts may not enforce prior 

state court rulings requiring sanctions for refiling. 
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IV. SURVEY METHODOLOGY 

Surveys were sent to counsel of record in one hundred and fifty-nine cases. Over 

three hundred surveys were mailed. One hundred and forty-nine (149) responses were 

received. The cases surveyed were selected at random by Federal Judicial Center personnel 

from the sixteen categories of cases listed in figure _ below. The number of cases surveyed 

per category ranged from 9 to 11 as shown in figure _. 

Many categories of cases received little or no response (e.g. Bankruptcy appeals), 

others received a surprisingly large response rate (e.g. Products Liability). Overall, responses 

were received on somewhat less than half of the surveys sent. Responses were received from 

almost as many plaintiffs' attorneys as defense attorneys. 

The chart below was prepared from comparative data compiled before the last few 

survey responses were received. The total number (141) is, therefore, slightly lower than 

indicated in section I above (149 responses received). 
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Figure _. 

Res;eonses Received 1 

Case Number of From Plaintiffs From Defense 
Category Cases Surveyed Attorney Attorney 

Bankruptcy Appeals 10 1 1 
Social Security Appeals 10 4 3 
Student Loans 9 2 4 
Foreclosures 9 0 1 
Civil Rights (Employee) 10 7 5 
Other Civil Rights 10 3 5 
Labor 10 4 6 
Asbestos 10 3 2 
Medical Malpractice 9 3 6 
Motor Vehicle P.I. 10 4 7 
Product Liability 11 7 10 
Other Tort Actions 11 6 3 
Contract, Insur. 10 5 5 
Other Contract 10 5 8 
Complex Cases 10 5 5 
All others 10 6 5 

TOTALS 159 65 76 

1 To help test the validity of survey results, we attempted to determine whether 
responses were received from plaintiffst or defense counsel. In the case of bankruptcy 
appeals we treated claimants as plaintiffs and the trustee as the defendant. This breakdown 
often required a "best guess" based on factors such as signature legibility and the type of fee 
arrangement. It is, therefore, inexact. Nonetheless, it is presented to allow the reader to 
determine whether results were skewed by overrepresentation of either side. Likewise, the 
reader may consider whether the number of responses per case category skewed the results. 
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Exhibit 8 

TIl IMlACT or ClIIINJL CASIS ON TIE CIVIL DOCIET 

E. BART DANIEL 
UNITED STATES ATTORNEY 

DISTRICT OF SOUTH CAROLINA 

In the District of South Carolina, the criminal court system 

provides considerable influence on the civil court docket. 

Numerous factors compel this result, includinq such statutory 

provisions as the Sentencinq Reform Act of 1984 and the Speedy 

Trial Act. Other qrounds of influence include the addition of 

several assistant United States attorney positions in this 

district, coupled with the recent creation of new federal qrand 

juries. 

I. THE SENTENCING REFORM ACT OF 1984 

A bipartisan majority of the Conqress passed the Sentencinq 

Reform Act of 1984 in an attempt to create a more equitable federal 

sentencinq formula. This leqislation created the United States 

Sentencinq Commission, which promulqated sentencinq quidelines for 

the courts to follow in federal criminal matters. These quidelines 

developed a series of sentencinq ranqes for all federal offenses 

and apply to all offenses committed after November 1, 1987. 

sentencing pursuant to the federal quidelines appears to have 

impacted our court system in several particulars. Initially, some 

individuals contend that the quidelines qoal ot sentencinq for the 

actual offense conduct as opposed to the charqe itself results in 

a qreater number of trials. The theory behind this reasoninq . 

follows from the idea that defendants have nothing to lose by 

proceedinq to trial since the sentence will not be lessened with 

the exception of a minimal reduction for acceptance of 



responsibility. 

This purported increase in trials does not appear significant, 

if indeed such an increase occurred in our district. This 

conclusion is reached, however, absent data from this district 

reflecting the number of trials versus guilty pleas both pre and 

post-guideline prosecutions. Moreover, any increase in the number 

of criminal trials in our district may be related to factors other 

than the sentencing guidelines. For example, mandatory sentencing 

under statutes such as 18 U.S.C. S 924(C), which requires a five 

(5) year sentence for certain firearms related offenses, may be 

responsible for a greater number of trials. It should also be 

noted that pursuant to express Department of Justice policy, 

prosecutors may not plea bargain section 924(c) offenses. 

The greatest impact of the sentencing guidelines on the docKet 

results from the increased time needed for sentencing hearings. 

Under the guideline sentencing procedure, the United States 

Probation Office completes a presentence investigation and report 

on each defendant in every case, after which the attorneys for the 

government and the defense submit any objections to the report. 

Following these objections, the court c~nducts a sentencing hearing 

whereby all contested issues must be resolved. These sentencing 

hearings impact the court system and the civil docket through 

lengthier hearings than those prior to the guidelines. 

I I. THE SPEEDY TRIAL ACT 

Pursuant to the Speedy Trial Act, codified at 18 U.S.C. S 

3161, criminal defendants in federal court must be tried within 
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seventy (70) days of the defendant's initial appearance in the 

district. This statutory requirement necessitates that criminal 

trials receive priority in the court calendar. 

III. ADDITIONAL PROSECUTORS IN OUR DISTRICT 

Since my appointment as United States Attorney on May 1, 1999, 

the number of assistant United States attorneys in our office has 

increased approximately fifty percent. We now employ forty-two 

(42) attorneys as compared to the twenty-nine (29) lawyers in the 

district some two and a half years ago. These additional positions 

have resulted in a greater number of criminal prosecutions and 

correspondingly more court time required for the disposition of 

these matters. In addition, several of the federal agencies have 

also received more investigators, thus referrring more cases to our 

office for prosecution. Finally, our office has undertaken the 

investigation and prosecution of more sophisticated criminal 

matters which often result in qreater court time. For example, 

operation Lost Trust and prosecution in the environmental, 

securities and defense contract fields involve more complex cases 

necessitating incr.a.ed court tim •• 

IV. ADCITIONAL GRANO JURIES 

Clos.ly r.lat.d to the addition of n.w pro.ecutors and more 

sophisticat.d criminal matter. is the empan.ling of two new federal 

grand juri.s in our district. In the past .ight.en months, federal 

qrand juri.s in Charl.ston and Greenville have be.n .mpaneled to 

con.ider the in.titution of criminal ca.... Th •••• ntities, 

coupl.d wi th the increase of f.deral pros.cutors, r •• ul t in a 
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qreater criminal caseload. 

V. CONCLUSION 

The United States Attorney's Office has attempted to 

vigorously prosecute criminal cases in our state, with a priority 

on public corruption, environmental and illegal narcotics matters. 

These prosecutions have resulted in an increased number of 

aggressive attorneys and more resources tor our state, including 

the new grand juries. These factors provide a substantial impact 

on the civil docket together with such legislation as the 

Sentencing Reform Act and the Speedy Trial Act. 
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Exhibit 9 

JUDGE INTERVIEW 
SUMMARIZEP RESPONSES 

A. Ciyil Case Processing 

1. Time Limits. 

1Al What is your practice regarding monitoring service 
of process? 

Eight of the judges rely wholly on the clerk's 
office and take action only after they are notified 
by the clerk's office. TWo judges take a more 
direct role in monitoring whether service of process 
has occurred. 

iQl What is your practice regarding extensions of time 
to respond to complaints or motions? 

The judges varied in their responses but generally 
will allow extensions with consent of counsel if 
reasonable. They also grant extensions without 
consent in certain circumstances. The limitations 
were expressed as follows: (1) the rule of reason; 
(2) granted unless there is some substantial 
objection; (3) denied if the court feels it will 
result in abuse; (4) attorneys must show they have 
been diligent in efforts to move the case: (5) 
granted in the absence of unusual and overriding 
circumstances; (6) looks for merit and grants only 
such time as is needed; and (7) deny only if party 
or attorney has been dilatory, 

1&1 What procedures have you found most effectiye in 
enforcing time limits? 

The judges vary between those actively involved in 
enforcing time limits (5) and those who take action 
only if requested to do so by counsel (5). Pour of 
the judges who indicated that they rarely sanctioned 
lawyers for missing time deadlines also acknowledged 
that more frequent sanctions for disregarding the 
rules governing discovery may be appropriate. 

1 



2. Byle 16 Conferences. 

1Al Do you hold Bule 16 conferences? 

The judges varied in their responses to this 
question with nine (9) indicating that they 
generally do not hold such conferences relying 
instead on Local Rule 7 and occasionally on 
telephone conferences where time requested in the 
local rule interrogatories seems excessive. At 
least one judge sends a separate order directing the 
attorneys to supply information necessary to 
establish deadlines. One article three judge and 
one magistrate do hold Rule 16 conferences and a 
third will do so if requested. 

lQl !bat is the format of yoyr conference? 

Of the judges utilizing a Rule 16 conference, no 
single format was followed. One judge follows the 
outline in Rule 16 and attempts to establish a 
pretrial schedule, begin settlement discussions and 
also holds a follow-up conference. A second judge 
determines issues that can be agreed upon by the 
parties and the amount and scope of discovery. A 
third judge indicated that he generally follows Rule 
16 and does not normally grant a second conference. 

i£l Do you use a scheduling order? (If so. obtain copy 
of order), 

All judges utilized scheduling orders. 

Do yoy allow the lawyers to submit proposed 
Icheduling orders? If not. would this practice be 
helpfyl? 

The judqes split about evenly on whether they 
requested input for scheduling orders. One judge 
who does not use such proposed orders nonetheless 
feels it might be helpful to elo so. Another allows 
requested changes after his oreler is issued • 

..uu. Are any types of cales exempted from Rule 16 
conferences? 

The judges uniformally exempted for Rule 16 
conferences (or Local Rule 7 interrOc;Jatory 
responses) those cases listeel under Local Rule 7.03. 
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111 Do you find the conferences effective? If '0. why 
or why not? 

One judge who utilizes the conference. find. them 
to be effective because they facilitate .ettlement 
and require accountability on the part of the 
attorneys and the court for proqress of the case. 
One judge felt the timing i. pr.matur. and, 
therefore, not helpful. Several hold such 
conferences only in complex cases when the ti.e and 
expense is justified. The remainder do not utilize 
such conferences and do not see the need for them. 

1sl Describe your use of magistrate judges in your Bule 
1§ conferences. 

With the exception of one judge, the judges do not 
utilize magistrates for Rule 16 conferences (except 
in those cases automatically r.ferred to magistrates 
under the local rules). 

3. Discovery Procedures. 

1Al po you set cut-off dates for discovery? Clf so. 
obtain copy of any scheduling order), 

All of the judges issue scheduling orders which 
establish cut-off dates for discovery. 

iQl po you allow the lawyers to propose cut-off dates 
for discovery? If not. would it be helpful to do 
so? 

Generally the judges allow lawyers to propose cut­
off dates. One judge indicated that he does not 
allow such input. Another judge indicated that he 
allows such input in both the more complex cases, 
where longer times are needed, and in thos. cases 
where shorter than normal tim •• ar. r.a.onabl •• 

.uu. Describe your procedures and practice. regarding 
controlling the scope and volume of discovery. 

Generally the judges do not int.rv.n. in the 
discovery process unless a party aov.s for a 
protective order or a motion to compel. Sev.ral 
judges indicate that they enforce the liaits set 
force in the local rules as to scope and volua. of 
discovery absent a reason to .xpand thes. li.its. 
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ill Do you encourage the lawyer to propose limits on the 
scope and volume of discovery? It not. would it be 
helpful to do so? 

Three judges indicated that they do not currently 
encourage the lawyers to propose limits but that it 
might be helpful to do so. One judge indicated that 
he did not and did not f •• l it would be helpful. 
Two indicated that they encourage the lawyers to 
help establish limits although one did so only if 
discovery concerns are brought to his attention. 
One judge indicated simply that he complies with the 
local rules limits. 

lAl Do you use a Bule 26(f) discovery conference? If 
so. describe the scope of the qQnference. 

Generally the judges do not use such conferences. 
One judge indicated he would on rare occasions. One 
magistrate conducts such conferences in the nature 
of a status conference. 

1.fl Describe your use of magistrate iudges for resolying­
discovery disputes. 

The judges varied widely in their use of magistrates 
for resolving discovery disputes. One judge r.fers 
such disputes fairly automatically. Six indicated 
that they seldom use magistrates or use magistrates 
only in complex litigation. Two other judges 
indicated that they refer some matters to the 
magistrate. To some degree responses indicated a 
lack of availability of magistrates as a reason for 
non-referral. A number of judges indicated that 
they preferred to handle most discovery disputes 
themselves in order to remain familiar with the 
cases and keep discovery moving. 

4. Motion Practice. 

lAl Describe your practice regarding requests tor oral 
argument. 

Six judges indicated that they automatically allowed 
oral arguments or allowed the. in all but the .ost 
routine matters. The other judges indicated that 
they might not grant oral argument in certain cas.s 
as when no opposition ia filed within allowable time 
limits or if the motions related to simple aatters 
such as discovery or amendment of pleadings, 
otherwise oral arguments were grant.d. One judge 
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Judge 1: 

Judge 2: 

Judge 3: 

Judge 4: 

Judge 5: 

indicated that he makes an independent determination 
whether he needs to hear oral arquments. 

What is your criteria for granting oral argument? 

See responses to 4(a). The judge who indicated he 
makes an independent determination stated that after 
studying the motions he would grant arqument if he 
felt it would clarify or narrow the issues. 

1&1 Describe your procedure for monitoring the filing 
of motions, responses and briefs. 

The judges varied substantially in their procedures 
for monitoring motions. Their answers are, 
therefore, set out fully below. 

A listing of all pending motions, with the date of 
filing of the motion and the date of the filing of 
any opposition memorandum, is kept by my secretary. 
This listing is periodically reviewed. Files 
containing motions not opposed and non-dispositive 
motions with opposition are placed in my desk for 
review. Hearings on non-dispositive aotiona 
requiring a hearing and dispositive motions are then 
set for oral argument as quickly as time allows. 
Judge Carr, of course, has done this since June 1990 
and often hears all non-dispositive motions in 
connection with status conferences. 

Motions are listed in the computer by my secretary. 
This listing shows the date of filing, the date a 
response thereto is due, and whether such a response 
has been filed. On a weekly basis a list of pending 
motions is supplied to me from the computer. Fro. 
that list the status of the motion can be determined 
and whether or not they are ready for disposition. 

All cases with motions pending are set for hearings 
by the Clerk at predetermined time tables. 

I rely on the clerks to monitor the filing of 
motions, responses and briefs. 

A Motion is entered into the computer aaintained in 
my office with its filing date. The response date 
is determined and inserted. The list of pending 
motions is regularly and routinely reviewed so as 
to determine when each motion is ready for 
disposition. Each is then set for disposition as 
soon as possible. 
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Judge 6: Some motions such as, motions to compel and motions 
for TROs, need to be disposed of without delay, and 
I instruct the clerk's office to send the. to me 
immediately. In most cases, however, I ask the 
clerk's office to monitor the filing of briefs and 
not to send motions to me until briefs have been 
filed or the time for filing the same has expired. 
When motions are received in my office, I am the 
first person to look at them. I will immediately 
dispose of the simpler ones. In most cases, 
however, I will send them back to my law clerks with 
either a verbal or written notation, and they will 
then keep me advised as to the status of the motion 
and the need for scheduling. We pay particular 
attention to motions to dismiss filed in lieu of 
answer. Every time we have a scheduled term of 
civil court we endeavor to schedule all pending 
motions for disposition. 

Judges 7-10: The clerk's office is responsible for monitoring the 
filing of motions in this district. The judges 
depend upon the clerk's office to provide them with 
a list of their pending motions on a regular basis. 
Some of the judges thought it would be desirable to 
set motion dockets on a scheduled basis (i.e., a 
block of three days per month), but indicated it 
would not be practical to do so. In their opinion, 
the schedules of lawyers and litigants would too 
often conflict with this rigid approach. Most 
judges simply schedule motion terms on a regular 
basis, but attempt to accommodate the schedules of 
lawyers and litigants when they conflict with the 
hearing date and time set by the court. 

~ po you use proposed orders from attorneys? 

The judges varied widely in their use of proposed 
orders. Responses varied from two who indicated 
that they would utilize or accept proposed orders 
to those who indicated they would only use such 
orders on rare occasions and then only in trivial 
matters. Some indicated they would never use 
proposed orders as to the merits of motions. others 
indicated they might request proposed orders but 
would analyze them carefully and probably adopt only 
portions of them. 

6 



( 

Is it desireable to set motion dockets on A 
scheduled basis? 1. e. - a block of 3 days per 
months. etc.? 

The judges split About evenly between those who did 
not feel it WAS AppropriAte to hAve A scheduled 
motions docket to severAl who thought it WAS the 
best way to handle motions. Those not following the 
scheduled basis approach tended to use a weekly 
printout in order to schedule motions in the time 
Available between other scheduled .atters. By 
contrAst one of the "scheduled bASis" judges 
accumulates motions until there are a sufficient 
number to consume a full day of the court's time. 
This judge noted that this results in there being 
a motions day approximately every forty-five days. 

ill 00 you make oral rulings on motions? If so, 
describe frequency. type of case, effectiyeness, 
.c.t.£,.. 

Virtually all the judges indicated they try to make 
oral rulings, at least on non-dispositive motions, 
whenever possible. The judges indicated they felt 
this was a very effective means and saves 
SUbstantial court time. Some judges also utilise 
a method of stamping motions granted or denied. 

19l Describe your internal policies for bamUing motions 
which are ready for ruling - (Le. f priority of 
ruling, policies for written opinions, policies 
regarding published opinions). 

Although internal policies varied, the judges 
generally handled motions in the order of receipt 
absent an indication from counsel that there was a 
particular reason to hear a motion .ore quickly. 
Most of the judges do not publish their opinions or 
do so only when unique or novel issues are involved. 
As noted in earlier responses, the judges tended to 
rely on oral orders or the record whenever possible. 

5. Final Pretrial Conferences • 

.LAl 00 you use final pretriAl conferences? If 80, 

describe your procegures regArding final pretrial 
conferences. 

One judge indicated he does not hold such 
conferences and two judges indicated they did so 
only if requested. The remainder (seven judges) 
indicated that they normally do hold pretrial 
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conferences. There were no set procedures utilized 
by any of the judges although they tended to cover 
general status of the ease, and settlement posture. 
They also attempt to narrow the issues and dispose 
of evidentiary questions. Several judges using 
these conferences indicated that they defer to the 
parties as to what matters needed to be addressed. 

!Ql po you send out a pretrial conference order? Clf 
10. attakh copy) 

None of the judges sent out pretrial orders. 

~ How do you structure the sequence of trial ilsues, 
i.e., do you bifurcate trials and un4er what 
conditions? 

Judges varied as to whether they bifurcate trials. 
Two judges indicates that they rarely bifurcate 
trials or have not had occasion to do so. Four 
judges indicated that they occasionally bifurcated 
trials with one of these stating that he was 
unlikely to do so in a jury trial ease. Not all 
judges responded to this question. 

1sU. pescribe your rule in exPloring settlement 
possibilities. 

One judge indicated that he does not take an active 
rule and does not feel it is desirable for a judge 
to do so. One judge indicated that he would take 
such a role if asked. The remainder indicated that 
they normally take some role in settlement 
discussions. This role ranged fro. getting the 
attorneys together to talk settlement to one judge 
who invited both parties to confidentially advise 
the court of the best offer followed by the court's 
review to determine if settlement is possible. A 
number of the judges emphasized that they do not 
press litigants to settle the ease and that they 
would explore settlement only when it was totally 
fair to all parties for them to do so. 

111 Is it desirable for the judge to be active in 
exploring settlement opportunities? 

Most of the judges felt it was desirable for the 
judges to take part in settlement negotiations. One 
indicated that he did not feel it was appropriate. 
Another indicated that he felt the judge-s role 
should only extend to getting the attorneys 
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together. These responses lined up with each .of the 
judges indication of the role he takes. 

6. Setting Trial. 

Judge 1: 

Judge 2: 

iAl Describe your method for scheduling trials (i.e .. 
date certain. training. etc.) 

The judges varied greatly in their response to this 
question. Their responses are set out below. 

At such time as it appears that a civil jury term 
is feasible, the Clerk of Court issues a roster of 
those cases in posture for trial and a roster 
meeting is set. Pay certain trials are granted in 
extreme circumstances; day certains are .ore likely 
to be given in cases of anticipated lengthy trial 
time and in cases where experts or other witnesses 
need advance notice. Cases not having day certain 
trial dates are called in numerical order, excepting 
that cases having duplicate jurors usually are not 
called back-to-back and we attempt to set cases so 
that we will not carry a jury over the weekend. 
Thus, we are not always able to follow in strict 
numerical order. Judge Carr gives a day certain for 
trial as soon as the case is ready. 

As to non-jury, we attempt to keep a 10-case roster 
ready for trial on short notice. 

Previously, our courtroom schedule in Charleston 
allowed for each judge to have one month of jury 
trials and one month of non-jury trials per quarter, 
with no courtroom available the third month. 

A "calendar" is issued containing a list of all of 
the pending causes. The calendar order .ets a bar 
meeting where all counsel appear. sa.ed on the 
explanations of the status of the cases, scheduling 
conflicts of the attorneys, and any other issue 
bearing upon the availability of the utter for 
trial disposition at the term scheduled, I select 
cases in number a few more than juries can be drawn 
in one day, approximately 20. These ca.es are then 
listed on an amended calendar which i. then used as 
the trial schedule calendar on the opening day of 
court on which juries are drawn for all cases 
pending. 

A request for a "day certain" is seldea granted. 
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Judge 3: 

Judge 4: 

Judge 5: 

Judge 6: 

Judges 7-10: 

Each case is given a date certain at a .onthly 
roster meeting, if dates are available. 

Normally I will schedule the trials at a calendar 
call and do not generally give date certain for 
cases unless it is an exceptional case requiring 
out-of-state witnesses and attorneys. I have found 
that more cases are moved through by not giving date 
certain to the cases on the docket. 

six weeks before the commencement of a jury tera all 
attorneys invol ved in cases on the calendar are 
adv ised of a roster meeting. At this roster .eeting 
requests for protection by counsel are heard, 
requests for day certain are heard, the status of 
the matters are generally determined and from this 
calendar a list of cases is prepared. Letters are 
addressed therea fter to counsel in those cases where 
pretrial conferences will be held. At the opening 
of the term jurors are drawn for all cases pending 
for trial and the cases are set, no more than one 
case per day. In the event of the disposition of 
a jury case, non-jury cases are then called as they 
are available for disposition. 

With each summons to the juror a ten page 
questionnaire is sent. These are returned to the 
Clerk's office in Columbia by the individual jurors. 
These responses are then transmitted to me in 
Charleston. I arrange for the duplication of these 
responses by a voluntary attorney. All other 
attorneys can obtain copies of these questionnaires 
from this volunteer by paying the cost thereof. 

We, of course, work off of a trial roster and 
theoretically try one case as the one before it is 
disposed of. We very rarely grant day certains 
until after we have selected juries and see what the 
total picture of the tera is. As the term 
progresses, I give my clerks specific instructions 
as to which attorneys to contact and what to tell 
them about the time when their case will be coming 
up for trial. I try to time this process in such 
a way that they will have one last opportunity to 
settle the case before it is actually reached for 
trial. I find that the best way to keep trying 
cases constantly during the tera and avoid having 
cases settle on the morning of trial and having to 
waste a day until we can get another jury in. 

Most judges attempt to accommodate lawyers and 
litigants by setting as many day-certain trialS as 
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possible. This probably happens in approximately 
50t of the cases that go to trial. In the trials 
that are not set for a day certain, the judges 
generally give the litigants two to three day's 
prior notice. In this district, trial dates are 
usually discussed and set during roster meetings 
held before each term of court. Lawyers are free 
to ask for protection during a portion of the trial 
term because of conflicts, and the judges attempt 
to accommodate the schedules of lawyers and 
litigants as much as possible. 

1ltl. pescribe procedures you have found to be most 
effective in scheduling trials. 

Each judge indicated that the system he was 
utilizing was the one he had found to be most 
effective. 

1.Ql Po you have individual control over setting dosckets? 
poes this depend on whether the doscket is jury ys. 
non-jury? 

Responses generally indicated that the judges felt 
they had individual control regardless of whether 
the case was jury or non-jury. In certain 
divisions, a master schedule is prepared at the 
beg inning of each year in conj unction with the 
clerk' s office to insure availability of court 
personnel. The judges generally adhere to this 
master schedule. A judge from another division 
indicated that juries were automatically ordered for 
each judge every third month. Criminal case 
assignments in this division are based on which 
judge has a jury coming in within the speedy trial 
time. Criminal cases take precedence with the judge 
then having individual control over his civil 
docket. 

7. Alternative Dispute Resolution 

1.Il What are your opinions of the effectiveness of 
alternative forms of dispute rlsolution. 

The judges varied widely in their view of 
alternative dispute resolution. Three indicated a 
fairly firm conviction that APR was not effective 
with one stating specifically that ADR should not 
be binding and should not deprive litigants of the 
right to trial by jury. Two judges indicated that 
they had no experience with APR and could not 
express an opinion. One judge indicated he felt 
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that ADR could be effective while three indicated 
that they were open of use of ADR although they had 
rarely utilized it. One judge indicated that he had 
held several summary jury trials two of which had 
resulted in settlement. 

1R1 Have you eyer used any forms of AlternAtiye dispute 
resolution, And if so, Khat fOrmS? 

Only two judges have utilized any form of ADR. Both 
judges had tried summary jury triAls. 

L£l Would Alternatiye dispute resolution be more useful 
in A non-jury setting than a jury setting? 

The judges were fairly unanimous in the view that 
the jury vs. non-jury setting would not make A 
difference. One judge, however, felt it WAS most 
likely to be useful in a non-jury setting. 

8. Impact of Criminal Caseload 

.LAl How do criminal cases impact the processing of ciyil 
cases? 

Every judge indicated thAt the criminAl cAseloAd had 
a major impact on the processing of civil cases. 
a number of judges also indicated concern regarding 
A trend towards rising criminAl CAse loads. As one 
judge put it: "If the criminal CAses continue to 
increase, we are going to be in trouble." 

lRl Hbat criminal cases should or should not be hAndled 
by the U.S. Attorney (i.e. are there cAtegories or 
types of cases by group or size which should not be 
handled by the u.s. Attorney in the District Court?) 

The judges generally indiCAted thAt they either did 
not understand the question or that they were not 
aWAre of any particular categories of ca.e. which 
should DQt be handled by the U.S. Attorney. One 
judge indicated that cases should be hAndled by 
local Attorneys where they were willing and hAd 
jurisdiction to prosecute. 

L£l What can the U.S. AttOrney dQ to 'xpedite the 
handling of criminal cases? 

suggestions included staying in close contAct with 
the judges' chambers, pretriAl .,rvices, probation 
officers and the clerk of court, and being prepared 
And ready for trial. Some judges indiCAted that 
they were not aware of anything the u.s. Attorney 
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could do to expedite handling. One judge indicated 
that a greater number of assistant u.s. Attorneys 
would be helpful. 

9. General Comments 

.LAl Do you think civil cases take too long in this 
District? If so. are there certain types of caseO 
which take longer than others. 

Almost without exception the judges indicated that 
they felt civil cases did not generally take too 
long in this district. One judge indicated that he 
thought that "maybe" the time cases were pending was 
too long in this district. Two others indicated 
that some cases or complicated cases may take too 
long. 

lRl Dp you think it costs tpo much to litigate civil 
cases in this pi strict? If so. what can be done to 
decrease the costs of litigation? 

Two judges indicated that they did not feel the cost 
of litigation in this district was excessive. Four 
indicated that they did not feel litigation in this 
district was too expensive relative to other 
districts but that litigation in general was too 
expensive. Three judges indicated that they felt 
the cost to litigate was excessive. The greatest 
single contributor to cost cited by the judges was 
the cost of discovery and related motions. One 
judge also indicated that quick resolution of 
motions and moving cases to trial quickly would 
reduce costs. Another indicated that effective use 
of Rule 11 to discourage the filing of meaningless 
pleadings and motions would reduce costs. 

~ What. in your ppinion. is the moot effective tool 
or process to expegite civil cases? 

The judges indicated the following as effective 
tools in expediting civil cases: (1) prompt 
completion of discovery, maintaining discovery 
deadl ines, and promptly resolving discovery disputes 
including taxing costs more liberally: (2) referral 
of cases to magistrates with consent of the parties: 
(3) cooperation of the attorneys: (4) active 
involvement by the judge including prompt ruling on 
pending motions, maintaining contact with counsel 
and issuing and enforcing sche4uling orders; (5) 
setting firm trial dates; (6) requiring clients' 
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consent to continue a case which has been continued 
previously. 

What difficulties have you encountered in moving 
your ciVil case docket? 

A number of the judges indicated that there were no 
particular difficulties. One indicated the 
encroachment of the criminal case load as a major 
cause of delay. Two judges indicated that failure 
to complete discovery within the discovery deadlines 
was a contributing factor. One judge indicated that 
the greatest difficulty he had encountered related 
to cases already pending when they were assigned. 
Another judge indicated delays were caused by 
conflicts which the attorneys had with other 
cases/courts. 

1.il. What other recommendations or suggestions do you 
have for addressing the cost of delay of ciVil 
cases? 

Particular suggestions included: (1) aore courteous 
exchange between opposing counsel; (2) better 
preparation by attorneys; (3) timely rulings by 
judges on pending motions; (4) availability of the 
judge for telephone conferences as discovery 
disputes arise: (5) requiring attorneys to adhere 
to scheduling deadlines; and (6) consideration of 
increased taxing of attorneys' fees or adoption of 
the English rule (to awarding fees to the prevailing 
party) • 

1Ll Should more control be given to the lawyer to set 
a "realistic" discoverY and trial schedule with an 
eye toward holding them to the schedule in the 
absence Of extreme good cause? 

only one judge indicated that he felt this would be 
workable. A second judge indicated that he liked 
to have attorneys' input as to discovery and trial 
schedules. The remainder indicated that they did 
not feel the procedure would be workable or that 
they felt it would not have the desired result. 

191 Litigation has become expert intensive. It is the 
custom in this district for lawyers to take 
depositions of III experts and many times this 
escalates into the appointment gf counter-expert 
upon counter-expert. Should thought be given to 
enforcing FRep 26. which generally reemires. the 
identity of the expert. a descriptign of his 
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opinion. and the facts and other bases upon which 
the opinion is based? 

The judges varied in their response to this 
question. Most felt that the current practice 
within this district, by which the attorney. agree 
to depositions of opposing expert., did not po.e a 
problem. Several indicated that enforcement of FRep 
26 would result in waste of the litigants· and the 
court's time since what ia now done by deposition 
would necessarily be done at trial. Nonetheless, 
several judges indicated either that they would or 
do enforce Rule 26(b)(4)(A)(i) on a case by case 
basis or that they felt it may become necessary to 
do so in the future. 
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Exhibit 10 

UNITED STATES DISTRICT COURT 
PRO·SE FILINGS 

1989 1990 1991 
Prisoner 267 385 381 

Non-
Prisoner 70 81 227 

Landmark 1047 



EXHIBIT 11 

PENDING MOTIONS DATA 

Tables A1-A3 in this exhibit reflect the number of pending 

motions by judge. 1 These are broken down by the age of the 

motions. Tables B1-B3 reflect, by judge, the number of cases with 

pending motions in a given age category ("motions cases"). The 

latter table reflects, by percentage, the age distribution of each 

judge's motions cases. 2 

Tables were prepared in these two formats since any given case 

may have multiple motions pending at any given time. The purpose 

for which the reader considers the data would determine which set 

of tables is more useful. 3 For purposes of comparison between 

months, this report focuses on the number of cases with pending 

motions in a given age category. Though the choice is somewhat 

1 For purposes of these tables, each judge was assigned a 
letter Which was used consistently for that judge for each month 
surveyed. This is intended to demonstrate whether and to what 
extent there are differences between the judges' motions dockets 
and differences over time for a given judge. 

2 The "total cases" figures on these tables are slightly 
higher than the true number of cases with pending motions. This 
is because a given case may have pending motions in more than one 
age category resulting in it being counted more than once in the 
total column. A case is counted only once per age category 
(regardless of the number of pending motions in that category). 
The slight distortion caused by the occasional double counting 
should be kept in mind but should not impair the usefulness of 
these tables as a general picture of the state of the motions 
docket. 

3 For instance, for purposes of understanding the motions 
workload on the court, the number of pending motions may be the 
more revealing figure. On the other hand, the impact on the 
overall state of the docket may be more effected by the number of 
cases with unresolved motions. 
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arbitrary, we believe it is a better indication of the impact of 

undecided motions on the overall progress of cases towards 

resolution. These figures and percentages relate only to cases 

with pending motions (referred to herein as "motions cases"). See 

~ note 2 supra (explaining numerical anomaly). Cases on the 

court's docket for which no motions are pending are not considered 

in any way in this section. 

No attempt was made to determine why any given motion was 

pending. For instance, a motion may be left pending based on a 

stay of the underlying case or agreement of the parties to defer 

resolution. It cannot, therefore, be assumed that the court has 

been remiss in deciding a motion simply because it appears in one 

of the "older" columns. Nonetheless, the tables can be considered 

as a general indication of the time required for resolution of 

motions. The tables also are some indication of possible variances 

between judges, although differences in type case load and the 

judge's status (senior, chief, or newly appointed) may well have 

an impact. 4 

cautiously. 

Therefore, these figures should be compared 

The state of the motions docket has been followed from April 

1992 through June 1992, with monthly compilation of the data. 

certain changes in the motions tracking methods account for much 

4 For instance, a judge handling consolidated multidistrict 
litigation would likely have a significantly increased number of 
pending motions. 
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of the apparent increase in pending motions between April and May.5 

Due to these changes, data for April and later months cannot fairly 

be compared for any trends. The statistics for these months do, 

however, independently give some idea of the state of the motions 

docket. 

The overall percentage of motions cases over three months old 

(measured from filing date) was approximately fifty-nine percent 

(59%) in April and fifty-seven (57%) in May and June. 6 The 

individual judges' percentages of motions cases with motions over 

three months old ranged from eight to one hundred percent (8-100%) 

in April. This extreme level of difference between judges may well 

relate to the tracking methods in place in April since the May 

figures are far less disparate, ranging from thirty-nine to 

seventy-two percent (39-72%). The June figures ranged from thirty­

five to sixty-nine percent (35-69%). 

The overall percentage of motions cases with motions pending 

for over six months, was approximately forty percent (40%) in 

April, thirty-eight percent (38%) in May, and thirty-seven percent 

(37%) in June. Thus, for each month at least sixty percent (60%) 

of motions cases were under six months old. The di fferences 

5 Prior to the May report, motions referred to magistrates 
did not appear on the district judge's report. since the April 
report, all such motions are included on the report of the 
responsible district judge. 

6 Note that these are percentages of total cases with 
pending motions ("motions cases"), not of total cases pending 
before a given judge. Percentages were rounded to the nearest 
whole number resulting in minor inaccuracies in the percentages 
noted. 
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between judges were, however, far more disparate. Individual 

judges ranged from five to seventy-four percent (5-74%) in April, 

eighteen to fifty-five percent (18-55%) in May, and sixteen to 

ninety-three percent (16-93%) in June. 7 

On the other end of the scale, motions cases over twelve 

months old, the overall percentages were as follows: April and 

May, thirteen percent (13%); and June fourteen percent (14%). 

Individual judges ranged from one to twenty-five percent (1-25%) 

in April, from five to nineteen percent (5-19%) in May, and from 

six to twenty-two percent (6-22%) in June. 

7 The individual judge percentages are, however, deceptive. 
This is particularly true for the April figures. For instance, the 
judge with 74% of his motions cases with pending motions over 6 
months old (April), had only 11 such motions. The same judge in 
May had only 36% of motions cases in these categories but the 
number of cases had nearly tripled (to 30). This underscores the 
need to consider such statistical data with a critical eye and to 
consider all relevant factors: raw numbers; percentage changes in 
tracking methods: and possible influencing factors such as 
specialized case load. 
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Table A1 

APRIL 1992 

NUMBER OP KOTIONS PENDING 

LESS KORB 
TIWf 3 .I=.§. '-9 .t::.ll 12-18 TDB 18 TOTAL 

JUDGE A 95 17 39 14 36 37 238 
(40%) (7%) (16%) (6%) (15%) (16%) 

JUDGB B 39 12 4 2 1 a 58 
( 67%) ( 21%) (7%) (3%) (2%) (0%) 

JUDGB C 141 21 15 9 11 6 203 
(69%) (10%) (7%) (4%) (5%) (3%) 

JUDGB D 150 38 26 24 19 8 265 
(57%) (14%) (10%) (9%) (7%) (3%) 

JUDGB B 2 33 20 4 11 5 75 
( 3%) ( 44%) ( 27%) (5%) (15%) (7%) 

JUDGB P 85 2 3 3 a 1 94 
(90%) ( 2%) (3%) (3%) (0%) (1%) 

JUDGB G 115 18 6 1 3 13 156 
(74%) (12%) (4%) (1%) ( 2%) ( 8%) 

JUDGB B 41 20 45 74 3 28 211 
(Sr. Judge) (19%) (9%) (21%) (35%) (1%) (13%) 

JUDGB I 58 19 8 11 a 2 98 
(Sr. Judge) (59%) (19%) (8%) ( 11%) (0%) (2%) 

JUDGB J a 5 5 6 2 2 20 
(0%) (25%) (25%) ( 30%) (10%) (10%) 

JUDGB K (L- 95 127 105 103 84 16 530 
Tryptophan) (18%) (24%) (20%) ( 19%) (16%) (3%) 

TOTAL 821 312 27' 251 170 118 1948 
(42%) (16%) (14%) (13%) (9%) (6%) 
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Table A2 

HAY 1992 

NUMBER OF MOTIONS PENDING 

LESS HORB 
'tJIAN 3 3-6 6-9 .2=..ll 12-18 TJIAN 18 'tO'tAL 

JUDGE A 137 46 31 32 34 47 327 
( 42%) (14%) (9%) (10%) (10%) (14%) 

JUDGE B 55 25 5 3 3 0 91 
(60%) (27%) (5%) ( 3%) ( 3%) (0%) 

JUDGE C 185 40 21 17 21 24 308 
(60%) (13%) (7%) (6%) (7%) (8%) 

JUDGE D 168 38 63 42 38 7 356 
(47%) (11%) ( 18%) (12%) (11%) (2%) 

JUDGE E 138 63 48 24 26 4 303 
( 46%) (21%) (16%) (8%) (9%) (1%) 

JUDGE ., 89 28 5 11 20 2 155 
(57%) (18%) (3%) (7%) (13%) (1%) 

JUDGE G 108 51 5 8 9 19 200 
(54%) (26%) ( 3%) (4%) (5%) (10%) 

JUDGE B 50 25 23 88 27 36 249 
(Sr. Judge) (20%) (10%) (9%) (35%) (11%) ( 14%) 

JUDGE I 99 32 18 14 8 1 172 
(Sr. Judge) (58%) (19%) (10%) (8% ) (5%) (1%) 

JUDGE J 43 30 19 9 8 4 113 
(38%) (27%) (17%) ( 8%) (7%) ( 4%) 

JUDGE It (L- 183 113 122 105 99 16 638 
Tryptophan) (29%) (18%) (19%) (16%) (16%) ( 3%) 

TOTAL 1255 491 36O 353 293 16O 2912 
(43') (17%) (12%) (12%) (10%) ( 5%) 
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Table A3 

JONB 1992 

NUKBBR OF MOTIONS PBNDING 

LESS MORB 
THAll 3 3-6 6-9 9-12 ;1.2-18 THAll 18 TOTAL 

JUDGB A 135 47 31 29 33 56 331 
(41%) (14%) (9%) (9%) (10%) (17%) 

JUDGE B 44 12 5 3 3 a 67 
(66%) (18%) (7%) (4%) ( 4%) (0%) 

JUDGB C 310 41 21 19 25 23 439 
(71%) (9%) (5%) ( 4%) (6%) (5%) 

JUDGE D 186 62 47 37 35 3 370 
(50%) (17%) (13%) (10%) (9%) (1% ) 

JUDGE E 147 78 55 19 26 7 332 
(44%) (23%) (17%) (6%) (8% ) ( 2%) 

JUDGE F 83 26 8 5 24 0 146 
(57%) (18%) (5%) (3%) (16%) (0%) 

JUDGE G 89 45 11 7 8 8 168 
(53%) ( 27%) (7%) (4%) (5%) (5%) 

JUDGE B 67 24 10 2 17 23 143 
(Sr. Judge) (47%) (17%) (7%) (1%) (12%) (16%) 

JUDGE I 133 31 20 11 11 8 214 
(Sr. Judge) (62%) (14%) (9%) (5%) (5%) (4%) 

JUDGE J 59 34 15 13 9 3 133 
(44%) (26%) (11%) (10%) (7%) (2%) 

JUDGE K (L- 264 112 140 93 130 19 758 
(Tryptophan) (35%) (15%) (18%) (12%) ( 17%) (3%) 

TOTAL 1517 512 363 238 321 150 3101 
( 49%) (17%) (12%) (8%) (10%) (5%) 
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Table B1 

APRIL 1992 

CASBS POR WHICH MOTIONS ARB PBNDING 

LESS MORE 
THAN 3 .l=S 6-9 ~ 12-18 THAN 18 IQl'N,; 

JUDGE A 53 14 16 9 15 16 123 
( 43%) (11%) (13%) (7%) (12%) (13%) 

JUDGB B 27 5 3 1 1 0 37 
(73%) (14%) (8%) (3 %) (3 %) (0%) 

JUDGB C 25 13 7 5 7 3 60 
(42%) (22% ) (12%) (8%) (12%) (5%) 

JUDGB D 70 20 19 11 9 6 135 
(52%) (15%) (14%) ( 8%) (7%) (4% ) 

JUDGB E 2 18 14 3 5 1 43 
(5%) (42% ) (33%) (7%) (12%) (2%) 

JUDGE P 63 2 1 2 0 1 69 
(91%) (3%) (1%) (3%) (0%) (1%) 

JUDGB G 59 10 3 1 3 6 82 
(72%) (12%) ( 4%) (1%) ( 4%) (7% ) 

JUDGB H 23 14 11 8 3 3 62 
(Sr. Judge) (37%) (23%) (18%) (13%) (5%) (5%) 

JUDGB I 43 15 5 7 0 2 72 
(Sr. Judge) (60%) ( 21%) (7%) (10%) (0%) (3%) 

JUDGB J 0 4 4 4 2 1 15 
(0%) (27%) (27%) (27%) (13%) (7%) 

JUDGB It 69 81 72 70 47 8 347 
(L-Tryptophan) ( 20%) ( 23%) (21%) (20%) (14%) (2 %) 

TOTAL 434 196 155 121 92 47 1,045 
(42%) (19%) (15%) (12%) (9%) ( 4%) 

TOTAL without 365 115 83 51 45 39 698 
Judge It (52%) (16%) ( 12%) (7%) (6%) (6%) 

Percentages may not total exactly to 100% due to rounding to the nearest whole 
number. percentages reflect the percentage of cases with pending motions in each 
age category for a given judge. A case with several motions pending within the 
age category (i.e. less than 3 or 3-6) is counted only once. Cases with motions 
pending in more than one category are counted once for each age category. The 
true number of cases with pending motions is, therefore, somewhat lower than the 
total shown in the last column. 
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Table B2 

KAY 1992 

CASES POR WHICH MOTIONS AU PENDING 

LESS MORE 
THAN 3 3-6 6-9 ~ 12-18 THAN 18 'IOI'AL 

JUDGE A 81 27 18 15 16 17 174 
(47%) (16%) (10%) (9%) (9%) (10%) 

JUDGE B 39 13 5 3 3 0 63 
(62%) (21%) (8%) (5%) (5%) (0%) 

JUDGE C .. 3 2 .. 13 5 8 .. 97 
(44%) (25%) (13%) (5%) (8%) (4%) 

JUDGE D 88 30 32 23 1 .. 5 192 
(46% ) (16%) (17%) ( 12%) (7%) (3%) 

JUDGE E 82 .. 0 27 1 .. 15 3 181 
( 45%) (22%) (15%) ( 8%) (8%) (2%) 

JUDGE P 62 21 5 9 7 1 lOS 
(59%) (20%) (5%) (9%) (7%) (1%) 

JUDGE G 56 23 .. 6 6 8 103 
(54%) (22%) (4%) (6%) (6%) (8%) 

JUDGE H 27 15 15 8 7 5 77 
(Sr. Judge) (35%) (19%) (19%) (10%) (9%) (6%) 

JUDGE I 63 23 10 9 .. 1 110 
(Sr. Judge) (57%) (21%) (9%) (8%) ( 4%) (1%) 

JUDGE J 31 22 15 6 6 3 83 
(37%) (27%) (18%) (7%) (7% ) ( 4%) 

JUDGE J: 125 76 86 79 6 .. 10 440 
(L-Tryptophan) (28%) (17%) (20%) (18%) (15%) (2%) 

TOTAL 697 31 .. 230 177 150 57 1,625 
(43%) (19%) (14%) (11%) (9%) (4%) 

TOTAL without 572 238 1 .... 98 86 "7 1,185 
Judge J: (48%) (20% ) (12%) ( 8%) (7%) ( 4%) 

Percentages may not total exactly to 100% due to rounding to the nearest whole 
number. Percentages reflect the percentage of cases with pending motions in each 
age category for a given judge. A case with several 'motions pending within the 
age category (i.e. less than 3 or 3-6) is counted only once. Cases with motions 
pending in more than one category are counted once for each age category. The 
true number of cases with pending motions is, therefore, somewhat lower than the 
total shown in the last column. 
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Table B3 

JUD 1992 

CUES .OR WHICH KOTIOHS ARB PE:tmIHG 

LESS MORE 
THAN 3 ~ 6-9 .2.=ll 12-18 THAN 18 WAI 

JUDGE A 70 29 21 12 17 21 170 
(41% ) (17%) ( 12%) (7%) (10%) (12%) 

JUDGE B 31 9 3 2 3 0 48 
(65%) (19%) (6%) ( 4%) ( 6%) (0%) 

JUDGE e 37 22 14 5 8 4 90 
(41% ) (24% ) (16%) (6%) (9% ) ( 4%) 

JUDGE D 95 41 23 21 12 3 195 
(49%) (21%) (12%) (11%) (6%) (2%) 

JUDGE E 85 48 29 11 14 4 191 
( 45%) (25%) (15%) (6%) (7%) ( 2%) 

JUDGE • 47 21 5 4 11 0 88 
(53%) (24%) (6%) (5%) (13%) (0%) 

JUDGE G 49 25 7 5 7 5 98 
(50%) (26%) (7%) (5%) (7%) (5%) 

JUDGE B 39 15 95 2 4 4 73 
(Sr. Judge) (53%) (21%) (12%) (3%) (5%) (5%) 

JUDGE I 73 19 13 7 7 2 121 
(Sr. Judge) (60%) (16%) (11%) (6%) (6%) (2%) 

JUDGE J 38 26 11 9 5 3 92 
(41% ) (28%) (12%) (10%) (5%) (3%) 

JUDGE X 147 77 94 69 83 14 484 
(L-Tryptophan) (30%) (16%) (19%) (14%) (17%) (3%) 

TOTAL 711 332 229 147 171 60 1,650 
( 43%) (20%) (14%) (9%) (10%) ( 4%) 

TOTAL without 564 255 135 78 88 46 1,166 
Ju4g_ X (48%) (20%) (12%) (8%) (7%) ( 4%) 

Percentages may not total exactly to 100% due to rounding to the nearest wholE 
number. Percentages reflect the percentage of cases with pending motions in eact 
age category for a given judge. A case with several motions pending within thE 
age category (i.e. less than 3 or 3-6) is counted only once. Cases with motions 
pending in more than one category are counted once for each age category. ThE 
true number of cases with pending motions is, therefore, somewhat lower than thE 
total shown in the last column. 

EXHIBIT 11 
18C:\cjr.\dIc:\.xhibit.1' 08/05/93 16:05 p.10 l . 



ED. 11 
TABLB C 

JUDGE 

A 

B 

C 

D 

E 

P 

G 

B 

I 

J 

Motions*: 

Percentages: 

Mot fa-.· Motia-.· Motia-.· Motia-.· TOTAL 
l_ th.n 65-124 days 125-184 days ewer 185 days 

65 days fn. filir18 fn. fflir18 fn. filfr18 
fn. filir18 (~QX. 

2 -'-0) 
(~. 
4 -Mo) 

(IIJ¥GX. 
Mo ) 

57 37 17 70 181 
(31%) (20%) (9%) (39%) 

36 
(52%) 

80 
(37%) 

57 
(41%) 

81 
(33%) 

42 
(36%) 

26 
(27%) 

34 
(33%) 

44 
(31%) 

36 
(32%) 

71 
(9%) 

19 6 8 69 
(28%) (9%) (12%) 

39 33 62 214 
(18%) (15%) (29%) 

45 18 19 139 
(32%) (13%) (14%) 

49 47 72 249 
(20%) (19%) (29%) 

38 17 20 117 
(32%) (15%) (17%) 

26 24 21 97 
(27%) (25%) (22%) 

22 19 27 102 
(22%) (19%) (26%) 

53 19 26 142 
(37%) (13%) (18%) 

30 14 34 114 
(26%) (12%) (30%) 

92 91 512 766 
(12%) (12%) (67%) 

All Motions filed together on a given day were counted 
as one aotion for purposes of this analysis as such 
aotions are generally disposed of as a unit • 

• umbers shown in parentheticals are percentages of that 
judges total aotions*. percentages are rounded to the 
nearest whole number. 
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Exhibit 12 

i (.!.'- ~tl'~ J. ~bmtm. ]Jr. 
, lfniirb .sUrt,. Ilistrirt ]Jubgr 

MEMORANDUM TO: 

RE: 

FROM: 

UniteD 'states D istrirt [ourt - ~ . "-
District af SautlJ wnlina 

lB-l3 _~ . .IIrm1:rl!2 Strut 

(oiumbm, .$ouil1 ~liM 292m 

May 1, 1992 

AU Counsel With CivU Cases PeDdina OD the Docket or 
Judae Josepb F. ADdersoD, Jr. 

SettlemeDt Week 

J ... pb F. Anderson, Jr. g~ 

(803) 76.5-5136 

J[S 60"-5136 

In aD effort to experimeDt witb dirrerent metbods or alternative dispute resolution in tbe 
federal courts, I am considerina cODductina a ItsettlemeDt week" ror cases DOW peDdin& on my 
chi) docket. The settlement week would be patterned after similar proceedinp cODducted witb 
reasonable success in state court in RichlaDd and CharlestoD CouDties. 

The procedure ror settlemeDt week, as preseDtly eDvisloned, would be as foUows: 
ParticipatloD would be strictly voluDtary. That is to say, both sides would have to aane to 
participate. It both sides aane, the case would be set for mediatioD berore an impartial 
mediator durin& early JUDe. The mediator would be a South Carolina lawyer who has received 
special trainln& in mediation. Both sides would be required to brina their cUeDt, or someone 
with settlemeDt authority, to the mediation conference, which would be held in the United States 
District Court courtroom in Columbia. The mediator would be authorized to discuss the value 
of the case, aeDeraUy, with both sides, aDd theD to cODduct "ODe OD ODe" discussions witb tbe 
plaintiff (with counsel) aDd the defeDdaDt (with counsel) in aD effort to point out weaknesses, 
if aDY, in each side's case. It the case does Dot settle, Dothina said durina the mediation 
confereDce is admissible at trial. The confereDces DormaUy do DOt take more thaD one bour. 

ReceDt experieDce in South Carolina aDd elsewhere has demonstrated that such a 
procedure caD be aD effective catalyst ror settlemeDt, especiaUy if the cUeDts are involved in an 
hODest discussioD or the merits or the case, in a courtroom settina. 

This memoraDdum is be.in& seDt to aU counsel of record with clvU cases peDdin& on my 
docket. I would request that counsel for both sides confer and decide if you wish for your case 
to be included OD the settlemeDt week Ust. No ODe should feel compelled to participate - I am 
simply makin& the procedure avaUable. It both sides waDt to participate, theD plaintlff"s counsel 
should seDd me a letter by May 18. It both sides do DOt &pee to participate, theD DO response 
Is necessary. Those who elect to participate will receive more lnformatioD about the process in 
late May. 

It Is DOt my inteDtioD to coerce aDy UtlaaDt to mediate a dispute. Obviously, DOt aU cases 
are suitable for mediatloD. Nevertheless, I respectfuUy sugest that aU counsel at least aive some 
thoupt to whether your clieDts may beDent from partlcipatina. 



Ms. Virginia Vroegop 
Sinkler " Boyd 
poat Office Box 11889 
Columbia, South Carolina 29211 

RE: Mediation Statistics 

Dear Virginia: 

April 12, 1993 

I am sorry for the delay in getting this intormation to you. 
I have finally had an opportunity to compile the various results. 
If for some reason you need the data compiled another way please 
don't hesitate to contact me. 

Judge Houck was enthusiastic about your interest in our 
results as he, Judges Hawkins, Norton, Blatt, and Traxler were all 
pleased with the Settlement Weeks in Charleston and Florence. 
Judge Houck did ask that you include something in your report to 
the ettect that all of the partie., even those whose cases did not 
settle,_ reported substantial movement in their cases. In addition, 
we are eontinuinq to monitor the cases that were mediated for 
further results in coming months. 

You originally asked for four categories: before, during, 2-3 
weeks after mediation, and now. Untortunately the judges I law 
clerks met one week atter mediation to compare results and then I 
did not follow up again until your phone call. To that extent my 
results difter trom tho.e you asked for. 

FLORINCE MEDIATION 

Total Number of Ca.e. Recommended for Mediation: 67 

Total Number of Cases Mediated to Date: 44 

1) Number ot Case. Settled Before/Without Mediation: S 

2) Number of Cases Settled During Mediation Week: 9 

3) Number ot Ca.e. Settled 1 Week after Mediation: 2 

4) Number of Cases Settled Between 1 week and present: 3 

Total Number of Cases which settled: 



page 2 
Virginia Vroegop 
April 12, 1993 

~HA~ESTON MEQIATION 

Total Number of Cases Recommended for Mediation: 

Total Number ot Caaes Mediated to Date: 

159 

89 

1) Number ot Cases settled Betore/Without Mediation: 12 

2) Number ot Cases Settled During Mediation Week: 10 

3) Number of Cases Settled 1 Week after Mediation: 2 

4) Number of Cases settling Between 1 week and present: 11 

Total Number of Cases which settled: J~ (39%) 

I hope this information is useful. We will be looking forward 
to seeing a draft once the final is complete. Please do not 
hesitate to call if I can give you any other information. 

With kind regards, I am 

k Sarnes 
Law Clerk to 
C. Weston Houck, 
United states District Judge 
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Exhibit 13 

McNAIR LAW FIRM, P.A. 
ATTORNEYS ANO COUNSELORS AT LAW 

NCNB TOWER f 1301 GERVAIS STREET 
COLUMBIA. SOtmi CAROLINA 29201 

MAILING AOORESS 
POST OFFICE BOX 11390 

COLUMBIA. SOUTH CAROLINA 29211 
TELEPHONE e03 f 799-9800 

FACSIMILE 803f799·~ 

December 20, 1991 

Marvin D. Infinger, Esquire 
Sinkler &. Boyd, P.A. 
Post Office Box 340 

C>lAAI.UTCIH OI'I'ICI 
'<10 EAST SAY STlIUT 

POST OFFICI lOx ,." 
CHAAUSTOO; SC 29002 

TElEPMONE 1I03/l7'·l'B3' 
FACSU.Itl.£ 110311'22 3.22' 

OIOAGETOWN ~~lCfi 
'2' SCAEVE>< STME'T 

POST OFFICE DRAWER .'1 
GEOAGETOWI'O SC lU'2 

TEt...eI'HONIi 110315'&'&'02 
FACSIUU 1I03/S'&'OOil! 

Charleston, South Carolina 29402 

Re: Citizens Advisory Group 

Dear Marvin: 

QN!\!NII1I.I.I OI'I'ICI 
NCNIII"\.AZA 

SUITE 101 
7 ~ I.AIJII!ENS STAUT 

GMEMllu..£ SC 2t60' 
TE~ 103/271"i40 
FACSlMII.£ 1I03/27','0'S 

.... TOO; HIIi\D ISI,MC) OI'I'ICI! 
1,Ie .... 11. U'W BUILDING 

'0 "'OPE ",1IENUl EXECuTlI/E ""'"' 
POST OFFICE OfI"'W£A 1781 

MIL TOO; HEAD tSI.NCl SC 29831 
TEl..£1"><ONE 1103 ''''&- 5'1Ii 
F...cstM!1.£ 103/"'S-3029 

tIAU! IQO< OI'I'IC I! 
A"'-EIGM F~"L IlU'IJ)ING 

()O;E lXCI1AHGE JlV.L< 
SUITE 1'0 

POST OFFICE lOx 2'" 
AAlEIGM "Ie 2'fIOl 

T£I.!lOHoNE D't, 1110 -"90 
FACSIM.I.£ D"~ 11110 • .,10 

W~TON~~IC! 

MADISON OFFICE BUII-OiN(; 
SUITE 400 

<1S5 FIFTtto;r.. STAEE'T ~ST 
WAS><!N(lTOO; DC 200C5 

TEI.£I'MOOI( 202/159-3900 
FACSlM.1.£ 202/651105'63 

Enclosed please find a copy of the Richland County Settlement Week final statistics 
that I have received from Eve Stacey at the Bar. I will be glad to repon these at the next 
meeting if you desire. 

With kind regards, I remain, 

JF/pkj 
Enclosure 

Sincerely yours. 

\JWAaM.M-'-~~ 
Julianne Famswonh 
Typed and signed in my absence 



RICHLAND COUNTY SETTLEMENT WEEK 
SEPTEMBER 30 - OCTOBER 4, 1991 

(Final Statistics after 5 Weeks) 
11/11/91 

Cases scheduled for Settlement Week: 143 

Cases in which settlement conferences took place 
(or at least one party appeared for conference): 117 

Cases settled through mediation during Settlement Week: 30 
(26% of 117 cases mediated) 

Cases settled or otherwise disposed by end of Settlement Week: 
48 

(33% of 143 cases scheduled) 
(41% of 117 cases mediated) 

Cases settled or otherwise disposed by 11/11/91 (5 weeks 
after Settlement Week): 65 

(45% of 143 cases scheduled) 
(56% of 117 cases mediated) 

Settlement conferences where one party not present/available: 
plaintiff 8 
defendant/insurance company 24 

Cases in which discovery was not complete: 
plaintiff 30 
defendant 32 

Settlement conferences during which the mc~~ator felt there 
were no meaningful discussions: 16 

Cases which the mediator felt to be at an impasse and ready 
for trial: 21 
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t WILJ.IAM L HOWARD 
JUD(i£ 

C .... LLST"" COUN'" 
BE •• ELLT COUN'" 

MaIvin Infirx1er 
160 East Bay street 
Charleston, SC 29401 

[he <Cirruit <Court of ~outh <CzrroItnzr 
~intI~ ]ubiriaI [irrltit 

May 8, 1992 

r ... f:;~ ft{~ 
Dear Mr. ~er: 

Z I'" M(LIIO\j.~( A¥( .. u£ 
ROO" 22C 

NO.T .. C ..... UfO>.. SoC U<IOS 

I want to thank you for your participation as a mediator in settletrent Week. As you krloYJ I 
this process was brard-rew to the Olarleston Bar, as well as to me. """'-an)(s to your hard work, it 
was a big sucx:ess. 

I can report to you that the results are remarkable, an:l the final tally is not even in yet. 
As of this writirx1 we have settled 169 cases of the 290 cases that were docketed for mediation. 
'!hat is 58%. Many of these matters were carrplex in nature. We expect. additional settlements 
grc:Mirx1 out of mediation within the next feN weeks. 

I am told that these sta ... istics are incredibly gocxl for any mediation week proc::ess. 
Apparently the average is thirty percent. Ci:rviouslyour success is far in excess of that ard will 
get better in the c:x:::mi..rg weeks. I truly believe that the success of ~s experiment is due to the 
opt~··;.sm ard open min::ied attitudes that were brought to the 1Iettletrent table by the attorneys ard 
t{ .rties wo participated. 11m sure that your efforts as a mediator"are wnat fostered. these 
at.ci tudes . 

I have 'f'DN been advised that you are entitled to 7 CI.E credits for the rned.iation course, 
with one hour attributable to ethics. Atten::1ance information has been provide:i to the S. C. Bar. 

As you know, we are not S'tcI.RJirx1 with this one week. Every member of the Bar wo has 
participated in the program has asked that we continue it, both on a regular basis, ard again for 
a one week block in the Fall of this year. Court Adruinistration has agreed that we can hold our 
settletrent Week durirx1 the week of october 6. 

In order to be prepared for future Settlement Weeks, ard to learn as lIUch as we can fran 
this last time arou.n.:l, I ¥IOUlcl ask -that you. please Lake a nanent. c:t.nd carrplete the enclosed 
mediator survey. 

You and the other volunteer mediators have done a magnifio:!J'1t job an:l have performed. a :real 
service to your c:xmra.mity. I can not thank you enough for your efforts. In direct mediation 
hours alone, you an:l your fellow volunteers oontrib.Ited a.l:nI:lst 300 hours to this experiment. 11m 
sure there were an' additional 800-1000 hours in preparation ard trai.ni.rq. I hope you will 
consider further mediation in the future. Ilm told that the mre you do it, the better you get. 
Please ao:::ept my thanks, again, for your efforts. 

With warmest personal regards, I remain 

v,~yours, 
I • 

Wi . L. Hc7.o1a.rd 



McNAIR LAW FIRM, P.A. 
ATTOfIEYS ~ COUNSELORS AT LAW 

NCNB TOWER 11301 GERVAIS STREET 
'OLUMBIA. SOU11i CAROLINA 29201 

MAILING ADDRESS 
POST OFFICE BOX 11390 

COLUMBIA. SOU11i CAROLINA 29211 
TELEPHONE 803/799·9800 

FACSIMILE 803/799·9804 

May 14, 1992 

Marvin D. Infinger, Esquire 
Sinkler & Boyd, P.A. 
Post Office Box 340 

~OFFlC£ 

1«1 EAST 8A Y STRE£T 
POST OFI'ICE eox '43' 
~ONSC21l_ 
~ 11031723·7113' 
FACSIMILE _1722·32~1 

0E0AGFr'0WW OF1'ICE 
'21 SC_ S1l!EET 

POST OFI'ICE DRAWEA 41 e 
GEOI'IGETQWt; SC 2114..., 

TELEPHONE 1031546·&'02 
FACS""U 1031546·00Q6 

Charleston, South Carolina 29402 

Re: Citizens Advisory Group 

Dear Marvin: 

__ lUI OFFICE 

NCI'e Pl.A2A 
SUITE«J' 

7 NOfI'n< ~ STA£ET 
0AEEIMll.E SC 21160' 
~ .,31271·41140 
FACSIM.LE 1I03127HI015 

... TON HEAD ISI.AHtl OFFICE 
1ioIc_ LAW IiIOILDtooG 

'0 POPE A\II!NU£ EXECIJ'TII/E PAAI( 
POST OFI'ICE DRAWER 1781 

Mil TON HEAD lSU\ND. SC 2Q,U8 
TEI.B'HONE 1I031'1'115·S!6Q 
FACSIMILE 11031 '1'115·3021/ 

IW.fIClH 0F1'IC1 
IUi.EIGH I'EOERAI.. BVI!.DfNG 

ONE UC:~E PI.A2A 
SUITE 8'0 

POST OFI'lCE eox 2441 
IUi.EIGH NC 2'/'11()2 

TEI.B'HONE 111118110·41110 
FACSIMU 1111/1f1O. .... 0 

W_TON OFFICE 
MADISON OFI'ICE IiIOllDONG 

SUITE 400 
"" FFTUNT>1 STREET. NOm'I<WEST 

WASHINGTON. DC 20005 
TEI.B'HONE 20215!n1·3QOO 
FACSIMILE 2021UQ.S163 

Enclosed, as you requested, is the follow-up information regarding the Richland 
County Settlement Week that I have received from Eve Stacey at the Bar. I will be glad 
to report on this at the next meeting if you desire. 

With kind regards, I remain, 

JF/pkj 
Enclosure 

Julianne Farnsworth 
lj 
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BAR 

Praidltnt 
WM OQUGLAS GRAY 

PresIdent-Elect 
JO~N A HAGINS. JR 

r,...."rer 
El..AINE H. FOWLER 

s.cmary 
J. RUTLEDGE YOUNG. JR 

Immediate P..n President 
HOWARD P KING 

Boerd of GoftmQrs 
RICHARD S ROSEN 

WILBURN BREWER JR 
WILLIAM N EPPS JR 
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STEPHEN G MORRISON 

JOHN E MONTGOMERY 

Executive Direc10r 
ROBERT S WEL:..S 

Fax 799-4 i i 8 

Julianne Farnsworth, Esquire 
Post Office Box 11390 
Columtia, SC 29211 

Dear Julianne: 

May 8, 1992 

RE: Settlement Week 

I was really excited about the news that 
to hole a settlement week in federal court. 
Judge Anderson I s order today. It has been a 
things are really starting to jump in the 
Carolina. 

Judge Anderson wants 
I received a copy of 
long time coming, but 

area of ADR in South 

You asked me some questions about what had been done to 
organize for settlement week in columbia and Charleston. You 
asked about who had done the mediator training. In Columbia, we 
brought in Harold Paddock from columbus, Ohio. Harold is a 
referee in the Ohio court system. Part of his responsibilities 
include mediating cases. He helped organize some of the earliest 
settlement weeks in the country. He has written a book on 
organizing settlement week and he travels around the country 
consultlnc: and conducting mediator training for settlement week. 
I can recc~mend Harold for mediator training. 

':'he A;:):R Committee of the South Carolina Bar obtained a grant 
fro~ che South Carolina Sar Foundation to get Harold here: we palO 
:l1m $1,900 plus expenses to conduct two one-day training 
programs. In Charleston, they used Zena Zumeta from Ann Arbor, 
Michigan. She was already in town for an intensive domestic 
mediaclon training program, so there were cost savings realized in 
uSlng her rather than arranging for someone else to come in. _ 
uncerstand that she did a fine job. 

It is generally agreed among those who know 
mediation tecnniques that one day of training 
plaYlng so t~at every participant gets to ·play· 
acouc t~e a~solute mlnimum teat anyone should 
ac':.~ng as a meoiator in any kind of significant 
t~lnk t~at it should not be done with fewer 

mediation anc: 
including role 
mediator is 

receive before 
s.e .. t.ting. (Sorr.e 
than. 40 hours ,< 

.. -./ 

t~ ~.~ .. -
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Julianne Farnsworth, Esquire 
May 8, 1992 
Page 2 

training.) Also, it seems to be the practice for settlement weeks 
around the country that since these mediators are not professional 
mediators who use their mediation skills regularly, training ought 
to be offered prior to every settlement week. There are obviously 
those who would not choose to participate in the training more 
than one time if it is not mandatory. 

You asked about the case3election process. In Columbia and 
in Charleston, a case nomination form was distributed widely. 
Co u n s e 1 0 f r e cor din any cas *! 0 nth e com m 0 n p 1 e a s doc k etc 0 u 1 d 
nominate a case; a committee was appointed to review case 
nomination forms and select those to be scheduled for settlement 
week. A copy of the forlT: used in Charleston - which is the one 
used in Columbia with some improvements is enclosed. If a 
nominated case looked to be a reasonable case for mediation, it 
was scheduled, without regard to whether the opposing side 
nominated it, as well. Also, the judge retained the authority to 
select cases from the docket to be scheduled for mediation. If a 
party notified the judge or the scheduling committee saying that 
mediation is pointless or premature, some cases were deleted from 
the schedule, depending upon the reason for not wanting to 
participate; many agreed that just getting the parties and their 
attorneys together was beneficial, even though they may have felt 
origiannly that there was no pOint. 

As for training or ·brush-up· training for attorneys who might 
be mediators for the federal court settlement week, in light of 
the time frame, I will suggest Cotton Harness in Charleston. 
Arriving at the point of having local, or at least in-state, 
people who can doing training is a goal of the ADR Committee. 
Cotton - who you may know is an attorney with the Coastal Council 

has been doing mediation in the Charleston area for several 
years. Be focuses on domestic meciation, but does other mediation 
as well. I believe that Cetton could do training for settlement 
week mediators, if needed. 

I hope that I ha'Je addcessed your most immediate questions. 
Please do net hesitate to call me if I can provide further 
information. I would be delighted to help in any way that I can 
in getting this project colling in fedecal court. 

enclosure 

cc: Lee M. Robinson, Esquire 

Sincerely yours, 

Eve Moredock Stacey 
Public Secvices Director 



Case No. ____ -:--_______ _ 

" Plaintiff(s} 
vs. Date Filed _____________ _ 

TypeofCas. ________________________ _ 

Defendant(s) 

NOMINATION FOR SETTLEMENT WEEK 

Trial date, if any ___________ _ Name of Insurance carrier, if any ______________ _ 

The undersigned counsel nominates this case for Settlement Week mediation and certifies that all parties are served and 
represented by counsel and that: (Clrcl. those .pproptf.t,J 

Discovery Is: 

Ceposltlon, Of Plttfe, Are: 

Depositions of ExPIIU Are: 

Independent Medical Examl 
Expert's Repon Is: 

UahUity Is: 

Motions To Clsmlll or For' 

Not Needed 

Summary Judgment Are: Filed and pending 

Sufficient for Evaluation 

Not needed 

Not needed 

Not needed/applicable 

SerioUSly disputed 

To be filed 

In my opinion. the men •• It ... U. In thII call er.: Complex 

Will be done before Settlement Week. Done 

Set before Settlement Week Done 

Set before Settlement Week Done 

Set before Settlement Week Done 

Cisputed Admitted or not disputed 

Not applicable Ruled UQon 

Moderately complex Simple 

( describe the facts of the case: ________________________________ _ 

I undernand that nomination of this case DOES NOT mean that it will be automatically scheduled for Settlement Week. 

Respectfully submitted. 

Attorney for Firm Name 

Address and SUite Numtler City and Zip Code Phone Numoer 

Other counsel of record are: (Us. flV,fS. sid. if .dditionlll SPIIC' is flHded.) 

Attorney for: Plaintiff or Defendant Firm Name 

Attorney for: Plaintiff or Cefendant firm Name 

Return form by February 14. 1992 to: 
The Honoratlle Wilham L. Howard, Post Office Box 70219. North Charleston. South Carolina 29415 

•• NOTE: PLEASe print clearly or type information. 
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Settlement Week 
March 30 - April 3, 1992 

Fact Sheet 
What II Settlement Week1 

Settlement Week is a week of scheduled court-ordered mediation conferences. It is a pilot project 
in the Charleston County Court of Common Pleas to be held the week of March 30, 1992. It is sponsored 
by the South Carolina Bar and its Alternative Dispute Resolution Committee and the Charleston County 
Bar Association. There are no court costs involved. No circuit court is scheduled in the state during that 
week. 10 conflicts will be minimal. 

Durin& I Settlement Week conference. parties. their attorneys and insurance company 
representatives will meet with a neutral. non-decision-making third party to resolve I dispute. The role 
of that third party. the mediator, is DOt to decide or adjudicate the dispute, but to help the parties reach 
I aatisfactory resolution. Settlement W let has been used successfully to reduce civil case backlogs in 
Georgia. Obio, Dlinois. Texas and other states. 

All parties and insurance company representatives must be present so that if a settlement is 
reached. all necessary persons are present to finalize it. If your case is nominated for Settlement Week, 
you may be ordered to partiCipate in a mediation conference. Up to one hour will be allocated per 
mediation conference. If a settlement is not reached in that time, the parties can continue talking if they 
feel that settlement is possible, or they can agree to meet again to continue the mediation. If a settlement 
seems improbable, parties walk away with a better understanding of the strengths and weaknesses of their 
own cases, improving the likelihood of settlement later. If no settlement is reached, the case remains on 
the trial roster. 

How are cases selected lor settlement week? 
Judge William L. Howard and a committee of the Charleston County Bar Association will screen 

cases pending in the Charleston County Court of Common Pleas and, based upon pre-designated criteria, 
cases will be selected to be mediated during Settlement Week. Additionally, any attorney with a case 
pending in the court may nominate a case for mediation. A nomination form is attached to this notice and 
should be completed and mailed to Judge Howard's office. 

If a case is nominated by an attorney, it will not necessarily be scheduled for mediation. 
However, ODCe a mediation roster is prepared, there will be DO indication whether a case appears because 
of its nomination by a partiCipating attorney or because of its selection by Judge Howard and the Bar 
Committee. 

Once a case is selected for mediation, Judge Howard will .issue an order compelling that event. 

Wbat'.ln It lor my dient? 
The client aets his or her dispute resolved without further delay or the additional expenses of 

litiaation. Because Settlement Week is part of the judicial system, takina place in the Judicial Center, a 
Settlement Week mediation conference can take the place of a client's -day in court. - The result is more 
likely to be -win-win,- leavina both clients satisfied. 

Wbat will be required 01 me? 
Attorneys should prepare their cases as thoup they were aoing to trial, except that there are no 

witnesses IDd no formal introduction of evidence. Attorneys will be asked to explain their clients' 
poIitions; discussion will follow. 

Who will mediate? 
Volunteer attorneys-most from the Charleston area-will serve as mediatoR. These attorneys are 

representative of both the plaintiff and the defense ban. They will receive special mediator training prior 
to Seulement Week. 

,.1 
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Plaintiff(s) 

VI. 

Defendant(s) 

CHARLESTON COUNTY SETTLEMENT WEEK 
March 30 • April 3. 1992 

Call No. _____________ _ 

Date Filed _____________ _ 

Type of Call ____________ _ 

NOMINATION FOR SETTLEMENT WEEK 

Trial date, if any __________ _ Name of Insurance carrier, if any _____________ _ 

The undersigned counsel nominates this case for Settlement Week mediation and certifies that all parties are served and 
represented by counsel and that: (Circ" those NJpropriate) 

Discovery II: Not Needed Sufficient for Evaluation Will be done before Settlement Week Done 

Depolltlonl Of P.-tlel Are: Not needed Set before Settlement Week Done 

Depolltlonl of Expertl Are: Not needed Set before Settlement Week Done 

Independent Medical Examl 
Expert'l Report II: Not needed/applicable Set before Settlement Week Done 

LIabIlIty II: Seriously disputed Disputed Admitted or not disputed 

( onl To Dllmlll or For 
.JUmmery Judgment Are: Filed and pending To be filed Not applicable Ruled upon 

In my opinion, the matte,. at Illue In thil case .. e: Complex Moderately complex Simple 

Briefly describe the facts of the case: _______________________________ _ 

I understand that nomination of this case DOES NOT mean that it will be automatically scheduled for Settlement Week. 

Respectfully submitted, 

s 

Attorney for Firm Name 

Address and Suite Number City and Zip Code 

Other counsel of record are: (Us. revet's. side If additiona' space is needed.) 

Attorney for: Plaintiff or Defendant 

Attorney for: Plaintiff or Defendant 
{ 
\ 

Return form by February 14, 1 992 to: 

Firm Name 

Firm Name 

The Honorable William L. Howard, Post Office Box .. , Charleston, South Carolina 2IIte! 

•• NOTE: PlEASE print clearly or type Information. 

Phone Number 
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The Honorable Falcon B. Hawkins 
Chief Judge 
United States District Coun 
P,O, Box 835 
Charleston, SC 29402 

Dear Chief Judge Hawkins: 

I am writing to alen the coun, and the district's CiviiJustice Reform Act Advisory 
Group, to the ADR training now available from the Center for Public Resources 
(CPR) Legal Program. We are currently assisting other federal districts to 
deve!op and implement ADR programs under the Civil Justice Reform Act. Our 
Training Program should be a valuable addition to the ADR resources available 
to your coun. 

As you may know, the CPR Legal Program is a nonprofit alliance of over 450 
general counsel of major corporations, partners of leading law firms, prominent 
legal academics and federal judges working to encourage ADR use in business 
and public disputes. Established in 1979, the CPR Legal Program is today a 
recognized authority on private and judicial uses of ADR. 

Our Judicial Project, organized in 1985 and directed by federal judges, leading law 
professors and counsel, has been instrumental in developing judicial uses of ADR, 
panicularly in the federal courts. With passage of the Civil Justice Reform Act, 
the Judicial Project's mission has been to provide federal courts with quality 
information, technical assistance and training on judicial ADR. We hope that you 
will take full advantage of these public services, which are outlined below. 

CPR TRAINING PROGRAM 

The CPR Training Program provides comprehensive and sophisticated ADR 
training for the federal courts. Our training approach is generally two-pronged: 
to train lawyers or coun officers to act as neutrals in ADR processes offered by 
the coun; and to introduce judges, coun administrators, and lawyers to the ADR 
approaches selected by the coun. 

Training assignments are tailored to each coun's needs and involve nationally 
recognized ADR trainers. A description of the CPR Training Program, as wei! 
as a Sample ADR Training Agenda and Fee Schedule, is enclosed. 

.. 



, 
( 

g»R .runICIAL PROJECT 

In addition to our training service, the CPR Judicial Project offers key ADR publications and 
technical assistance gratis to couns and to Advisory Groups planning or implementing court 
ADR programs. CPR also assists individual judges and litigants to apply ADR in major disputes 
and to identify highly-qualified neutrals. A listing of the Judicial Project's Advisory Council is 
enclosed. 

To date, over sixty districts have requested and received CPR's comprehensive resource package 
on judicial ADR, consisting of: Alternatives Special Issue: ADR in the Courts (July 1991), a 
concise primer on court ADR; CPR's ADR and the Courts: A Manual for Judges and Lawyers 
(Butterworth Legal Publishers, 1987), a guide to key judicial ADR processes written by federal 
judges who pioneered their use; and its supplement, CPR Practice Guide on ADR Use in Federal 
and Stare Courts (1990). Additionally, CPR staff attorneys consult with couns and Advisory 
Groups about developing and implementing ADR programs in their districts. 

We hope CPR's training and information services can assist the court during this critical period 
of ADR definition and organization. For more information on CPR's Training Program, please 
call CPR's Director of Training, Catherine Cronin-Harris. For information about CPR's Judicial 
Project more generally, please call Elizabeth Plapinger, Director of the CPR Judicial Project. 
Additionally, if your court has not received the CPR judicial ADR resources mentioned above, 
please return the enclosed request form. 

Sincerely, 

rc;:en~~ 
President 

JFH/mb 
Enclosures 
cc: Mr. Marvin 1. Infinger" 

Chair, Advisory Group . 



l CENTER FOR PUBLIC RESOURCES 
ADR TRAINING PROGRAM 

CIVIL JUSTICE REFORM ACT INITIATIVES: 
THE NEED FOR ADR TRAINING 

The need for state-of-the-art ADR training has arisen as 
a direct result of the Civil Justice Reform Act of 1990. 
Under the Act, local District Court Advisory Groups have 
spawned Expense and Delay Reduction Plans 
throughout the country. ADR programs figure 
prominently among the proposed reforms. 
Consequently, courts are currently examining ways to 
conduct ADR training for court personnel and volunteers 
who will serve in ADR processes. 

What profile should this training have? 

Are adequate resources available? 

SUGGESTED ADR TRAINING PROFILE 

A successful ADR training program for court-related 
ADR programs should focus on two goals: training 
participants who will preside in ADR processes; and 
orienting judicial personnel to the program and its goals. 

Participant Training Agenda: 

Optimally. participant training should: 

i. advance participants' command of ADR; 

ii. 

iii. 

iv. 

allow participants to experience the processes 
in role-plays with skilled feedback, especially 
when learning a non-adjudicatory process such 
as mediation; 

teach participants new skills in facilitating 
negotiation that differ from familiar adjudicatory 
skills; and 

explain how the ADR processes mesh with 
normal court processes. 

Judicial Personnel Orientation Agenda: 

Experience has taught that judicial understanding and 
encouragement of ADR programs is a key element to 
bar and litigant acceptance. A brief orientation for 
judges, magistrate judges, and key court personnel on 
the following topics can enhance the overall success 
and use of any ADR program: 

i. explanation of the court's unique ADR program 
and its administration; 

ii. exploration. examples, and differentiation of the 
ADR processes to be used; and 

iii. development of key issues affecting judicial 
personnel such as persuading litigants to use 
ADR, selecting appropriate cases, and assuring 
the appropriate relationship of ADR processes to 
the court processes (e.g., confidentiality). 

Interactive Teaching Methods: 

A training program is most effective if it can afford 
participants opportunity to apply the processes in role­
plays and receive skilled feedback to heighten 
command, illustrate difficulties, and discuss ways to 
overcome them. The length of training sessions, 
however, will depend on the processes being taught, 
number of participants to be trained, numbers of trainers 
and number of days authorized for training by the court. 

Highlighting Subtle Differences: 

Lawyers' training and practice are oriented to the 
adjudicatory culture of litigation. Arguments and proof 
are submitted; a third party decides. The newer non­
binding ADR processes aim to facilitate settlement and 
employ techniques quite different from adjudication. 
Trainers need to stress not only facilitative techniques 
but underscore and mitigate lawyer's subtle tendencies 
to employ familiar adjudicatory patterns when facilitation 
is required. 

C.NTaR 'OR PUIUC R.IOURC.I, INC. 
366 Madison Avenue New York. NY 10017·3122 Tel (212) 949 649() Fax (212) 949 8859 



( 

( 

CENTER FOR PUBUC RESOURCES ADR TRAINING 
PROGRAM 

This emerging need for high quality ADR training led 
CPR to establish its National ADR Training Corps: a 
body of skilled ADR trainers who can offer thorough, 
interactive and sophisticated ADR training suited to 
each court's unique ADR program. 

Who Are the Trainers? 

CPR's training corps members are among the most 
highly regarded and nationally recognized trainers in 
ADR today. Each has had extensive experience in 
practicing and training in the ADR field. Their 
professional credentials include authorship of seminal 
books on ADR, professorships at many of the most 
prestigious law schools in the country and repeated 
engagement as ADR consultants. 

Where Are The Trainers Located? 

'":PR has intentionally selected its trainers from different 
agions throughout the U.S. to minimize the costs of 

conducting training for organizations using CPR's 
training services. Trainers' proximity to the training sites 
will minimize the travel and lodging expenditures that 
the organization would ordinarily incur. 

WHY CONSIDER CPR'S TRAINING SERVICES? 

CPR is a non-profit corporation dedicated to integrating 
the use of ADR into the mainstream of legal practice in 
the business, public and judicial sectors of the legal 
community. Since 1979, CPR's national coalition of 
general counsel from major bUSiness and prominent law 
firms has generated greater use of ADR through its 
extensive publications program, through counselling 
services about ADR, by providing neutrals of 
distinguished caliber to serve in major commercial and 
public disputes and by developing new ADR procedures 
for use in resolving a wide range of complex commercial 
and legal disputes. 

Recognizing the import of judicial adoption of ADA. CPR 
established its Judicial Project in 1985. The JudiCial 
Project has published seminal books in the field of 
court-related ADR, advised Congress on the role of ADR 
in the Federal Courts, and has been actively supplying 
material and consultation services regarding the ADR 
components of Expense and Delay Reduction Plans to 
Advisory Groups in federal courts throughout the nation. 

CPR now stands poised to offer the training needed to 
assure effective and high quality ADR training for courts 
on the brink of adopting ADR initiatives. 

CHARGES 

CPR manages the training program including selection 
of trainers, tailoring of the program with trainers, 
scheduling, provision of materials and billing. 

Charges for the training program are geared to the fiscal 
restraints of public institutions and include: 

Trainer'S Fees: daily fees for trainers or teams of 
trainers, 

Travel and Lodging: if the trainer must travel to the 
locale of the court, 

Materials Fees: fees for materials provided to trainees 
are charged at costs, and 

Preparation Fees: Trainers are prepared to conduct 
training in a wide variety of ADR topics of interest to the 
courts such as ADR overviews, mediation, early neutral 
evaluation and other judicial ADR processes. Where the 
trainer must devote significant time in preparing a more 
specialized session or materials, hourly charges for 
such preparation will be added to the above fees. 

Training fees vary depending on the number of trainers 
and days required for the program. 

Greater detail regarding charges and reductions for 
multi-day training is available by calling CPR. 

A sample training agenda with representative fees is attached. 

April 1992 
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SAMPLE TRAINING AGENDA AND FEES: PROPOSED COURT MEDIATION PROGRAM 

MEDIATOR TRAINING 

CPR suggests a two-day training model to best advance 
the goal of preparing attorneys who are relatively 
unfamiliar with mediation to serve as mediators 
proficiently and effectively. This training would entail: 

i. an explanation of the process of mediation, its 
phases, and goals; 

Ii. 

iii. 

iv. 

v. 

exploration of the mediator's various roles in 
facilitating communication, enhancing 
perception, generating settlement options, 
acting as an agent of reality, and overcoming 
impasse; 

the use of principled negotiation approaches 
during mediation: 

a focus on techniques that maXimize 
effectiveness and encourage the search for "win­
win" solutions; and, 

discuSSion of the relationship of mediation to the 
court process, confidentiality requirements, and 
ethical considerations. 

Interactive Model of Training: 

We suggest an interactive training methodology 
centering on a combination of lecture, 
demonstration, discussion, and participant 
involvement in role-plays with skilled feed-back 
by trainers. Role-plays immerse participants in 
the process, explore solutions to problems, and 
individualize the training so proposed mediators 
gain confidence in their new roles. 

Number of Trainers & Participants 

This two-day highly interactive model would 
require two trainers and accommodate a 
maximum of 24 participants. 

JUDICIAL ORIENTATION 

A one and a-half hour lecture and discussion 
session with one trainer will acquaint judges 
with their role and key issues in the mediation 
process such as confidentiality and selection of 
cases. 

REPRESENTATIVE FEES FOR SAMPLE TRAINING 
AGENDA 

Mediation: Two-day interactive mediation training 
would accommodate 24 trainees and would require two 
trainers. Suggested costs: $8,500 (significant 
reductions for multiple rounds of training apply). 

Judicial Orientation: 1 1/2 hours. 
Suggested costs: $1.000. 

Additional Costs: 

Travel and lodging for trainers (if necessary) 
Materials for participants (provided at costs) 
Preparation fees if trainer must engage in specialized 
preparation (normal hourly rate). 

HOW TO INITIATE YOUR TRAINING PROGRAM? 

A simple call to the Center for PubliC Resources can 
initiate the process to select an appropriate trainer from 
CPR's National ADR Training Corps, tailor the training to 
your program needs and funding, arrange the training 
session, and manage the details to bring your training 
to fruition. 

Please call CPR: (212) 949-6490 or (800) 322-6490 

Cathy Cronin-Harris, Esq.,Director of Training 

or, if she is unavailable, 

Elizabeth Plaplnger, Esq.,DirectoroftheJudicial Project 



CENTER FOR PUBLIC RESOURCES 
REQUEST FOR JUDICIAL ADR RESOURCES 

The following resources are available gratis to courts and advisory groups from the 
Center for Public Resources. If your court or Advisory Group has Dot yet received this 
material, please return this request form. Please note that only ODe set of materials is 
available per district. 

• Alternatives Special Issue: ADR in the Courts (July 1991). This 24-page handbook 
provides a concise catalogue of court ADR processes; a guide to key statutes and 
cases; and a primer on critical ADR policy issues. 

• CPR's ADR and the Courts: A Handbook for Judges and Lawyers (ButtelWorth 
Legal Publishers, 1987). Program descriptions and procedural orders for major 
court-based ADR programs written by federal judges who pioneered their use. 

• CPR Practice Guide: ADR Use in Federal and State Courts (1990). A compendium 
of judicial ADR, containing key analyses, case histories and forms . 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

( NAME: 

i , 

COURT AFFILIATION: _________________ _ 

TITLE: 

ADDRESS: 

TELEPHONE: 

If you require overnight delivery, please include your Federal Express number: 

PLEASE RETURN TO: 

May, 1992 

Elizabeth Plapinger, Esq. 
Director, CPR Judicial Project 
Center for Public Resources 
366 Madison Avenue 
New York, NY 10017 
Phone: (212) 949-6490 
Fax: (212) 949-8859 
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Exhibit 14 

PROPOSED LOCAL RULES 
[MODELED ON SOUTHERN DISTRICT OP PLORIDA RULES] 

%.01 

MEDIATION 

GENERAL PROVISIONS 

(a) Definitions. Mediation is a supervised settlement 
conference presided over by a qualified, certified and 
neutral mediator to promote conciliation, compromise and 
the ultimate settlement of a civil action. There is no 
binding result absent agreement of the parties. 

The mediator is an attorney, certified by the chief 
judge in accordance with these rules, who possesses the 
skills and training to facilitate the mediation process 
including the ability to suggest alternatives, analyze 
issues, questions perceptions, use logic, conduct private 
caucuses, stimulate negotiations and keep order. 

The mediation process does not allow for testimony 
of witnesses. The mediator does not review or rule upon 
questions of fact or law or render any decision in the 
case. After holding a mediation conference, the mediator 
will report to the responsible judge, as to whether the 
case settled (in whole or in part), was adjourned for 
further mediation (by agreement of the parties) or that 
the mediator declared an impasse. 

(b) purpose. It is the purpose of this District, through 
adoption and implementation of this rule, to provide and 
encourage use of an alternative mechanism for the 
resolution of civil disputes leading to disposition 
before trial of many civil cases with resultant savings 
in time and costs to the litigants and the Court. This 
is to be achieved without sacrificing the quality of 
justice to be rendered or the right to a full trial in 
the event of an impasse following mediation. 

%.02 CBRTIPICATION: QUALIPICATION AND COMPENSATION OP KBDIATORS 

(a) certification of Mediators. The chief judge shall 
certify those persons who are eligible and qualified to 
serve as mediators under this rule, in such numbers as 
the chief judge shall deem appropriate. Thereafter, the 
chief judge shall have complete discretion and authority 
to withdraw the certification of any mediator at any 
time. The chief judge may empanel one or more advisory 
committees to make recommendations as to certification 
or decertification for the district or specific 
divisions, which panel should consist of no less than one 

C:\6177\1\18MEDRUL.VLV 08/05/93 16:13 
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district or magistrate judge and two members of the local 
bar who regularly practice in the division(s) at issue.] 

(b) Lists of Certified .ediators. Lists of certified 
mediators shall be maintained in each division of the 
Court, and shall be made available to counsel and the 
public upon request. 

(c) Qualifications as .ediator. An individual may be 
certified to serve as a mediator if: 

(1) He or she has been a member of The south 
Carolina Bar for at least ten (10) years and is 
currently admitted to the Bar of this Court; or 

(2) He or she has been a member of The South 
Carolina Bar for at least (10) years and is a former 
judicial officer of either the state or federal 
system. 

In addition, an applicant for certification must 
have completed a minimum of 8 hours CLE credit in 
mediation training course approved by the South Carolina 
Bar and be found qualified by the chief judge to perform 
mediation duties. 

[ROTB TO COXIIITTEB: Two different 
traininq courses were used in 
Richland and Charleston counties for 
their settlement weeks. ave stacey 
of the Bar indicated that these were 
not so .uch foraal n .. ed courses as 
experienced individuals. l!A 
Exhibit [13] stacey letter dated 
5/8/92. The Bar is considerinq 
"local talent .. for future traininq. 
There is, therefore, no one 
recommended .ediation short course. 
The center for PUblic Resources 
(CPR) also offers assistance in 
implementinq ADR proqr .. s. This 
assistance includes traininq 
proqr .. s which are offered on a fee 
basis. ... Exhibit [13] CPR letter 
dated 5/8/92] 

(d) Disqualification of a Mediator. Any person selected 
as a mediator may be disqualified for bias or prejudice. 

(e) .ediators to Serve without compensation. service of 
mediators shall be on a voluntary basis and shall be 
without compensation. In agreeing to serve, mediators 
will commit to serve no less than __ hours per year. 

C:\6177\1\1SMEDRUL.VLV 08/05/93 16:13 
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(f) .ediator. a. Coun.el in other Ca.... certification 
and designation as a mediator pursuant to these rules 
shall not be a reason for disqualification from 
appearing and acting as counsel in any other case 
pending before the Court. 

%.03 TYPES OF CASBS SUBJECT TO KBDIATION; FREQUENCY, WITHDRAWAL 

(a) court Referral. Upon order by the presiding judge, 
any civil action or claim not specifically excluded 
below may be referred by the Court to a mediation 
conference, providing the action or claim has not 
previously been referred to mediation or arbitration. 
The following categories may not be referred: 

(1) Appeals from 
agencies; 

rulings of administrative 

(2) Habeas corpus or other extraordinary writs; 

(3) Forfeitures of seized property; 

(4) Bankruptcy appeals; 

(5) Government foreclosure cases; 

(6) Three-judge court cases; 

(7) Condemnation cases; 

(8) Petitions to quash IRS summons: 

(9) veterans Administration Recoveries; 

(10) Social Security Cases; 

(11) Cases in which any pro se litigant is 
involved. 

Cb) stipulation of Counsel. Any action or claim may be 
referred to a mediation conference upon the stipulation 
of all counsel of record or upon nomination by any party 
with the concurrence of the presiding judge. 
Stipulation or nomination shall be accomplished by 
submitting the form shown at [model on Charle.ton 
County fora .hown at exhibit [13]]. 

(c) Frequency of .ediation. To maximize the benefit of 
mediation and to minimize scheduling conflicts, judges 
within a division are encouraged to consider holding a 
mass mediation week at least once per year for all cases 
within the division which are to be referred to 
mediation. Alternatively, each judge in the district not 
participating in an annual mediation week shall examine 
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his or her existing caseload and select appropriate 
cases for referral to mediation. 

(eJ Withdrawal froll Mediation. Any civil action or 
claim referred to mediation pursuant to this rule may be 
exempted or withdrawn from mediation at any time, before 
or after reference, upon a determination by the 
presiding judge that the case is not suitable for 
mediation. 

Rule Z.04 PROCBDURES TO REPBR A CASB OR CLAIM TO MEDIATION 

(aJ Order of Referral. In every case in which the 
court determines that referral to mediation is 
appropriate pursuant to Rule X.03, the Court shall enter 
an order of referral which shall: 

(1) designate the mediator: 

(2) define the time frame within which the 
mediation conference shall be conducted or setting 
a specific date; 

(3) designate an attorney of one of the parties as 
the coordinating counsel, who shall be responsible 
for coordinating a specific date for mediation if 
none is set by the court and for coordinating any 
necessary rescheduling: 

(4) specify the contact person at the court for 
coordination of location for the mediation. 
[CREATE PORM ORDER] 

RULB Z.05 SCHEDULING THB MEDIATION CONFERENCE 

(aJ Plaee of Mediation. The mediation conference shall 
be conducted in the united states Courthouse or such 
other place as is deemed appropriate by the presiding 
judge. 

(bJ Party Attendanee Required. Unless otherwise 
excused by the presiding judge, in writing, each party 
shall provide a representative to be present at the 
Mediation Conference. This representative must have 
full authority to negotiate a settlement. 

(e) continuanee of Mediation Conferenee Date. Every 
effort should be made to conduct the mediation at the 
time originally scheduled. The mediator may, however, 
with the consent of all parties and counsel, reschedule 
the mediation conference to a date certain. 
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RULB 1:.06 KBDIATIOB REPORT; BOTICB OJ' SETTLBKBBT; JUDGXBBT. 

(a) Mediation Report. within five (5) days following 
the conclusion of the mediation conference, the mediator 
shall file a Mediation Report utilizing the format shown 
at , indicating whether all required parties were 
present. The report shall also indicate whether the 
case settled in whole or in part, was continued with the 
consent of the parties, or whether the mediator declared 
an impasse. 

(b) Botice of Settlement. In the event that the 
parties reach an agreement to settle the case or claim, 
in whole or in part, coordinating counsel shall promptly 
notify the Court of the settlement by the filing of a 
settlement agreement signed by the parties within ten 
( 10) days of the mediation conference, and the Clerk 
shall enter judgment accordingly. 

RULB 1:.07 TRIAL UPOB IMPASSE 

(a) Trial upon Impasse. If the mediation conference 
ends in an impasse or remains only partially settled, 
the case will be tried as originally scheduled. 

(b) Restrictions on the Use of Information Derived 
During the Mediation Conference. All proceedings of the 
mediation conference, including statements made by any 
party, attorney, or other participant, are privileged in 
all respects. The proceedings may not be reported, 
recorded, placed into evidence, made known to the trial 
court or jury, or construed for any purpose as an 
admission. A party is not bound by anything said or 
done at the conference unless a settlement is reached. 
In the event of a partial settlement, the party is bound 
only to the extent of the issues settled. Neither the 
fact that partial settlement was reached nor the nature 
of the partial settlement shall be introduced at trial 
absent agreement of all parties or to the extent that 
the partial settlement includes stipulations 
specifically intended to be used at trial. 
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Exhibit 14A 
UNl1"ED STATES DISTRICT COURT MEDIATION WF.EK 

DA1'E: _____ _ 

Case No., ________________ _ 

Plaintiff(s) 
Date Filed _______________ _ 

Type of Case ______________ _ 

Defendant(s) 
Ruling SOught _____________ _ 

No~nONFORMEDIATIONWF.EK 

Trial date, if any _________ _ Name of Insurance carrier, if any _____________ _ 

The undersigned counsel nominates this case for mediation and certifies that all parties are served and represented 
by counsel and that: (Circle those appropriate) 

Discovery Is: Not Needed 

Depositions Of Parties Are: 

Depositions of ~ Are: 

Independent Medical EDm/ 
E.J:pert's Report Is: 

IJability Is: 

Motions To Dismiss or For 

Sufficient for Evaluation Will be done before Mediation Week Done 

Sufficient for Evaluation Set before Mediation Week Done 

Sufficient for Evaluation Set before Mediation Week Done 

Not needed/applicable Set before Mediation Week Done 

Seriously disputed Disputed Admitted or not disputed 

Summary Judgment Are: Filed and pending To be filed Not applicable Ruled upon 

In my opinion. the matters at 
issue in t:bis case are: Complex Moderately complex Simple 

Briefly describe the facts of the case: _____________________________ _ 

I understand that nomination of this case DOES NOT mean that it will be automatically scheduled for Mediation Week. 

Respectfully submitted, 

Attorney for Firm Name 

Address and Suite Number City and Zip Code Phone Number 

Other counsel of record are: (UBe reverse Bide if additional 8pace iB needed.) 

Attorney for: plaintiff or Defendant Firm Name 

\ttorney for: Plaintiff or Defendant Firm Name 

Returnfurm by ___________ to: _________________________ _ 

**NOTE: PLEASE print dearly or type information C:\6177\1\46USDC.MED 08l05I93 16:15 



Exhibit 15 

LITIGANT SURVEYS 

Litigant Questionnaires were sent out in each of the 159 cases 

in the attorney survey. These questionnaires were sent to the 

surveyed attorneys with instructions to forward to their clients. 

A copy of the survey form is attached. 

Responses were only received from twenty-two (22) plaintiffs 

and thirty-two (32) defendants for a total of fifty-four (54). 

This is a relatively small percentage response to the 159 cases 

surveyed since well over 300 litigants were involved. Further, 

not all respondents answered all of the inquiries. The results 

should, therefore, be considered in light of the strong possibility 

that the respondents do not fully reflect the general "litigant 

population." Nonetheless, the responses covered a broad range of 

views and should hardly be dismissed out of hand. 

The following summarizes the quantifiable responses: 

Figure [7]. 

LITIGANT SURVEY RESPONSES 

TYPE FEE AGREEMENT 
hourly rate 
hourly rate with cap 
set fee 
contingency 
other (incl. in-house & pro ~) 

TOTAL 

BELIEVE ATTORNEY RECEIVED FAIR FEE 

yes 
no 
do not know 
not applicable 

TOTAL 

Number of 
responses 

22 
1 
6 

12 
12 

53 

28 
7 
9 

.....l 

45 

percentag, of 
responses 

42\ 
2\ 

11\ 
23\ 
23\ 

62\ 
16\ 
20\ 
2\ 

Percentages may not total exactly to 100% due to rounding 
to the nearest whole number. 
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REASONABLENESS OF COSTS 

much too high 
slightly too high 
about right 
slightly too low 
much too low 
no response or "N/A" 

TOTAL 

OPINION AS TO TIME 

TOTAL 

much too long 
slightly too long 
about right 
slightly too short 
much too short 

WAS ARBITRATION OR MEDIATION TRIED? 

TOTAL 

no 
yes 

15 
6 

25 
o 
o 

J 

50 

29 
7 

15 
o 

....Q 

51 

42 
...1. 

49 

30% 
12% 
50% 

8% 

57\ 
14% 
29\ 

86\ 
ill 

While most litigants (62%) felt their attorney received a fair 

fee, the percentage who felt otherwise (16%) is still significant. 

In one case where the litigant felt the fee was unfair, she 

specifically noted that the attorney did not receive a fair fee 

because he or she lost a contingency matter. In other words, the 

litigant felt the attorney did not get enough to be fairly 

compensated for the time invested. 

A more SUbstantial percentage thought that "costs" were "much 

too high" (30%) or "too high" (12%). Although the question was 

intended to inquire into costs other than attorneys fees, the 

question may not have been read this way by litigants. Some 

comments indicate that litigants may have distinguished between 

this question and the reasonableness of attorneys fees question by 

reading the costs question as a more generic "did it cost more to 

litigate than it should have." The attorney's fees question, by 

contrast, may have been read as "was my attorney fair with me." 
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This may, in part, explain the disparity in responses between the 

two questions. 

Well over half of the litigants felt the matter took "much 

too long" (57%) or "slightly too long" to resolve (14%). Slightly 

less than a third felt the time was "about right" (29%). 

Very few (14%) reported any form of arbitration or mediation 

being used. A number of those reporting the use of such methods 

considered attorney-attorney settlement conferences to be 

arbitration or mediation. 

In comments regarding reasonableness of fees and expenses, 

three litigants indicated their fee was reasonable from the 

perspective of time expended but felt better case management by 

the court would have reduced these expenses. One of the three felt 

the matter should have been referred to a different tribunal 

(bankruptcy court). Two other litigants felt their attorneys had 

not done as instructed in handling the case (one believed he/she 

had only hired the attorney to write a letter, the other felt the 

attorney had continued to litigate after the cost had become 

excessive) • 

While a number of litigants expressed dissatisfaction with 

delays without indicating specific suggestions, many useful 

suggestions were made. The most common specific suggestion was to 

set firm deadlines and trial dates -- eight (8) respondents. 

Similarly, six (6) respondents suggested earlier rulings on motions 

(dispositive or otherwise). One of these encouraged early grants 

of partial summary judgment, as when punitive damages are sought 

but not supportable. Another felt that the plaintiff's attorney 

was allowed too much time to develop a case which was without 
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merit. Presumably, summary judgment would be the method for 

dealing with such meritless claims. 

The usefulness of mediation and informal settlement 

negotiations were referenced in several responses. Two suggested 

mediation should be made available or encouraged while another felt 

the court should encourage "settlement attempts." Another litigant 

noted that its case was resolved quickly and inexpensively as a 

resul t of good faith negotiations. In response to a related 

inquiry, a litigant expressed the converse problem -- time was 

wasted on "forced negotiations that were irrelevant and 

inappropriate." 

Balanced against the one litigant who did not see why he "had 

to have" an attorney (since he was clearly in the right), was the 

litigant who felt the expensive defense of a frivolous suit was 

important for precedential reasons. Another litigant expressed 

dissatisfaction, not with the federal court system, but with the 

federal defendant. 

Suggestions as to cost reduction ranged from only allowing a 

(plaintiffts) attorney to receive actual costs if the matter 

settles before trial to requiring ~ ~ plaintiffs to post a bond 

to repay costs of vexatious suits. A similar comment suggested 

requiring plaintiffs to pay defendantts costs if the suit proves 

meritless. 2 On the flip side, one respondent felt that a 

successful plaintiff should receive reimbursement of fees. 

Z One survey respondent who had been a ~ ~ plaintiff 
apparently had been required to pay his opponent t s fees. Not 
surprisingly, he found the entire system unjust, especially in its 
refusal to award him a multimillion dollar verdict. 
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Several respondents felt the costs of discovery, depositions 

and related travel were too high or that unnecessary discovery was 

taken. At least one of these based the belief that discovery was 

unnecessary on the fact that the deposition itself was not relied 

on at trial. Another respondent felt the rules on interrogatories 

should be "tightened." One suggested changes in the procedures 

for punitive damage claims (without any specifics). Two litigants 

suggested greater availability and referral to mediation. Another 

suggested shorter time to trial. One litigant felt the filing fee 

was the primary problem with excess cost. 

Two litigants suggested both sides be made aware of the costs 

gefore litigation commences. Another suggested that there be caps 

placed on costs and fees and that the court control the cost of 

experts. 

One party noted that the lack of a firm trial date caused his 

counsel to have to select a jury on three occasions. This, 

obviously, contributed to unnecessary costs and litigant 

frustration with the system. 

A few suggestions which did not fall into the above groups, 

and which may be beyond the scope of the CJRA, included: (1) 

prohibit ~ ~ plaintiffs: (2) better define substantive federal 

policy so the courts will not have to grapple with it: and (3) 

curtail manipulative litigant tactics geared toward delay. While 

some of these survey comments may strike those who regularly deal 

with the judicial system as unrealistic, they do indicate some 

litigants' frustration with the system. 
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General comments ranged from an outpouring of total 

disenchantment (fortunately only a few)3 to more constructive 

comments. Of the latter, one noted that the bill-by-the-hour 

nature of most defense work created a disincentive to brevity and 

eff iciency • A number, as in response to other questions, suggested 

increased use of summary judgment or other partially dispositive 

motions to pare down cases. Several also suggested earlier rulings 

on motions. 

3 One litigant not only felt summary judgment was "a joke" 
but opined that large companies could buy anyone off, including the 
judiciary. Another noted a low public opinion of lawyers, coupled 
this to skyrocketing medical and insurance costs, and concluded 
that these surveys would have no impact on the problems. A third 
stated that the system was "self-perpetuating and self-profiting 
••• and seldom benefits the injured party." 
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-
Q~ONSFORLM1~ 

1. Were you the plaintiff or defendant in the cue noted above? 
(circle one) 

plaintiff A. 
B. defendant _______ {name if more than one deCendant in 

case.) 

II. Please indicate the total costa you spent on this case Cor each of the categories 
listed below. IC you are unable to categorize your coate, please indicate the 
~ cost only. 

A. Attorneys' Fees 
B. Attorneys' Expenses (photocopying, 

postage, travel expenses, etc.) 
C. Consultants 
D. Expert Witnesses 
E. Other (please describe) 

F. Total Cost of Litigation 

III. Please estimate the amount of money which was at stake in this case. 

$_------
IV. What type of fee arrangement did you have with your attorney? (circle one) 

A. 
B. 

hourly rate C. ' 
hourly rate with a maximum D. 

E. 

set fee 
contingency 
Other - please describe: 

V. Did this arrangement in your opinion result in reasonable fees being paid to 
your attorney? (circle one) 

A. yes 
B. no 
C. do not know 

Comments: 



( VI. Were the COItI incurred by you on this matter 
(circle one) 

A. 
B. 

Much too high 
Slightly too high 

C. 
D. 
E. 

About right 
Slightly too low 
Much too low 

VII. If you believe the coat of litigation wu too high, what actions should your 
attorney or the court have taken to reduce the coat of this matter? 

VII. Wu the time that it took to resolve this matter 
(circle one) 

A. 
B. 
C. 

Much too long 
Slightly too long 
About right 

D. 
E. 

Slightly too short 
Much too short 

IX. If you believe that it took too long to resolve your case, what actions should 
your attorney or the court have taken to resolve your case more quickly? 

X. Wu arbitration or mediation used in your cue? (circle one) 

A. No B. Yes 

2 



Xl. 

XlI. 

If arbitration or mediation was used, please describe the results. 

If you are a corporation, was in-hoUle counsel involved in the suit? 

Did you have guideline8 under which attorneys were to obtain 8pecial 
permiuion to conduct discovery, to make motiona, or to conduct any other 
aspect of the litigation? 

A. Describe. 

XlII. What, if anything, did you consider to be unnecesaarily expensive and time­
consuming in preparing your case? 

XIV. Please add any comments or suggestions regarding the time and cost of 
litigation in the federal courts. 

Thank you for your time and comments. If you have any questions, please call 
Virginia L. Vroegop, (803) 779·3080. Please return in the enclosed envelope within 
2 weeks of receipt. 
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Exhibit 16 

REPORT OF THE ADVISORY GROUP 
OF THE ~lTED 8rATES DISTIUCf COURT 
FOR THE WESTEBN DISTIUCf OF TEXAS 

APPOINTED UNDER THE CIVIL JU8rICE REFORM ACf OF 1990 

December SI, 1881 



1. Civil Trials before Magistrate Judges 

The authority of magistrate judges to conduct civil trials is conditioned by 

statute on the consent of the parties." Certain safeguards are included in the 

statute to prevent parties from being pressured into consentihg. The notice to parties 

of their right to consent to trial before a magistrate judge is sent by the Clerk of 

Court and the decision by the parties is communicated to the Clerk.'7t After the 

parties have communicated their decision to the Clerk. "either the district court judge 

or the magistrate may again advise the parties of the availability of the magistrate." 

but there is an obligation in doing so to inform the parties that "they are free to 

withhold consent without adverse substantive consequences."10 

Historically, few civil litigants in the Western District have consented to trial 

before magistrate judges. In our judgment. this historical reluctance has nothing to 

do with the quality of civil justice available in proceedings before magistrate judges. 

Instead. a principal reason is the substantial docket backlog in several of our 

divisions. Defendants in civil actions recognize that if they consent to trial before a 

magistrate judge. they are likely to receive a more prompt trial. Many defendants 

simply do not want a more prompt trial and thus withhold their consent. In those 

divisions where the district judge has no backlog on his docket. there is no advantage 

to consenting to trial before a magistrate judge. 

'1128 U.S.C. § 636(c)(1). 

'1t28 U.S.C. § 636(cX2). 

IOid. 
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We perceive two distinct advantages to be gained by adopting procedures that 

would encourage civil litigants to consent to trial before magistrate judges. First, 

increased use of magistrate judges in appropriate cases would help relieve pressure 

on the dockets of our district judges. Second, increasing the opportunity for 

magistrate judges to try civil cases would add diversity to their workload and prestige 

to their office. The Advisory Group thus encourages lawyers and litigants to consider 

the availability of magistrate judges as an alternative means of trial. District judges 

should also encourage litigants, in an appropriate manner, to consent to trial before 

magistrate judges. One means of doing so would be to also assign a magistrate judge 

to each case when the case is assigned to a district judge. This would enable the 

parties to evaluate whether to consent based on more complete information about 

their choice. 

We have no illusion that either our encouragement or that of the district judges 

will dramatically increase consents to trial before magistrate judges. But we do 

believe that consents would likely increase if parties were provided a meaningful 

incentive to consent to trial before a magistrate judge. We thus recommend that the 

Western District create a "rocket docket" and assign that rocket docket to the full­

time magistrate judges. For those attorneys and litigants who believe that practice 

in federal court is unduly burdensome because of judicial interference in pretrial 

preparations, the rocket docket should ofTer several benefits. We recommend that no 

Rule 16 scheduling orders be issued in rocket docket cases. This would simply 

require amending Local Rule CV-16(b) to add rocket dockets cases as an additional 
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exemption from the scheduling order requirement of Rule 16.81 We also recommend 

that the Court excuse parties who consent to being placed on the rocket docket from 

filing pretrial orders. Instead, parties on the rocket docket would simply supply 

proposed findings and conclusions in nonjury cases and proposed instructions for a 

general charge in jury cases. 

For those attorneys and litigants who believe that motion practice in federal 

court often creates undue expense because of excessive briefing requirements, the 

rocket docket should offer the benefit of oral hearings with whatever limited briefing 

the parties agree to submit on nondispositive motions. For those attorneys and 

litigants who believe that mandatory alternative dispute resolution would interfere 

with a litigant's right to traditional trial, the rocket docket should offer the benefit 

of exemption from proposed Local Rule CV-SS. And most importantly, for those 

litigants and attorneys who want their dispute promptly resolved, the rocket docket 

should offer the guarantee of a trial within four months of consent. If the magistra te 

judge cannot guarantee a trial within four months, the magistrate judge should 

promptly notify the parties of the earliest available firm trial setting. Any party 

should be permitted to withdraw its consent to placement on the rocket docket at that 

point if that party so elects. The sale condition to being placed on the rocket docket 

and achieving these benefits should be that the parties consent to trial before a 

magistrate judge. 

8tWe note that Rule 16 expressly authorizes individual districts to exempt 
appropriate categories of cases ~m the scheduling order requirement. 
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To implement the proposed rocket docket, we recommend that the Western 

District adopt the following addition to Local Rule CV-16: 

(e) Election of Accelerated Trial By written stipulation filed 
within thirty days after the filing of all responses to the complaint, all 
parties to any civil action may jointly consent to the action being 
assigned to the Accelerated Trial Docket. The stipulation shall include 
the express consent of all parties to trial before a magistrate judge, a 
joint estimate of the time required to complete a trial. and suggested 
dates for trial. with an explanation of any extraordinary scheduling 
conflicts that would preclude trial on certain dates. Upon receipt of this 
written stipulation. the Court shall assign the action to a magistrate 
judge who shall then promptly schedule a firm trial date no later than 
four months from the date of the stipulation. In no event shall the 
magistrate judge schedule a trial date sooner than three months from 
the date of stipulation except upon consent of all parties. 

The magistrate judge may. within thirty days of filing of the 
stipulation. refuse a stipulated election of accelerated trial if the 
magistrate judge (i) is unable to provide the parties a firm trial setting 
within four months from the date of stipulation. or (il) the action is not 
appropriate for accelerated trial based on such factors as its complexity 
and the time required for trial. In the event the magistrate judge 
cannot provide the parties a firm trial date within four months from the 
date of stipulation. the magistrate judge may inform the parties of the 
earliest available firm trial date. Any party may then elect to withdraw 
consent to assignment to the Accelerated Trial Docket. If no party 
withdraws consent, the case will remain on the Accelerated Trial Docket 
with the later trial date. 

Actions assigned to the Accelerated Trial Docket shall be excused from 
all scheduling order requirements. shall be exempt from the alternative 
dispute resolution requirements of Local Rule CV·88, and shall be 
excused from filing a pretrial order. except that the Court may require 
the parties to file proposed findings and conclusions and jury 
instructions. Parties who elect assignment to the Accelerated Trial 
Docket shall restrict to the extent possible the filing of pretrial motions 
with the Court. No brief is required in Accelerated Trial Docket cases 
for any motion filed pursuant to Rules 26. 29, or 37 of the Federal Rules 
of Civil Procedure. Any such motion as well as any other motion within 
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the scope ofLoca1 Rule CV-7(a) shall be promptly determined following 
a hearing before the Court. 

An increase in civil trials before magistrate judges will require that they 

receive additional support. In addition to upgrading the inadequate courtroom 

facilities currently used by magistrate judges and discussed earlier in our report, 

additional court reporters will likely be needed. Presently, only two electronic 

equipment operators (reporters) are assigned for the seven magistrate judge courts. 

We recommend that the Court seek additional funding to secure necessary support 

for increased utilization of magistrate judges. 

This proposal is designed, in part, to encourage civil litigants to consent to trial 

before magistrate judges. But it is designed to achieve another goal as well -- that 

of offering an inexpensive but traditional dispute resolution alternative for those 

cases that can be quickly prepared for trial. We believe that offering such an 

alternative would further achieve the "systematic, differential treatment of cases" 

recommended by the Act.82 

2. Use of Magistrate Judges to Resolve Nondlspositi ve 
Motions 

We encourage district judges to increase the use of magistrate judges to resolve 

nondispositive pretrial motions in civil actions. The parties can appeal magistrate 

judge determinations to the district court resulting in a duplication of work and a 

waste of resources. But the experience in districts that make extensive use of 

82See 28 U.S.C. § 473(a)(1). 

112 



Exhibit 17 

MEDIATION SURVEY AND FOLLOW-UP 

In order to evaluate the public perception of mediation and 
its effectiveness in resolving litigation, the Advisory Group 
proposes that the courts survey litigants and attorneys who have 
participated in mediation. Sample survey forms and cover letter 
are attached. The forms could be distributed at mediation or 
through the attorney after mediation. 

The results would be compiled by mediation format (e.g. opt 
in/opt out) and compared to purely numerical information regarding 
the number participating and percentages settling. Comparison and 
review of these two types of information (survey results and 
numerical results) should enable the court to evaluate the relative 
merits of the different methods of referring cases to mediation. 
It should also enable them to determine the public perception of 
mediation. 

To insure candid responses, the forms themselves should not 
seek or contain information which would identify the case or 
responding party. Some code number could, however, be utilized to 
match all litigants and counsel responding on the same matter. 
Such information would be helpful in determining the degree of 
variance between opposing parties in the same mediation session. 
If used, however, proper steps should be taken to insure the code 
numbers cannot be matched back against any identifying list. 

Responsibility for follow up on these forms could be sought 
from volunteer members of the Advisory Group or the South Carolina 
Bar Association if personnel are not available from the court. 
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MEDIATION 
LITIGANT AND ATTORNEY SURVEY FORMS 

AND COVER LETTERS 

Proposed Letter To Litigants 

Dear Litigant: 

The above referenced matter was recently referred for 
mediation. Mediation is a nonbinding form of alternative dispute 
resolution being tried in our district. various formats are being 
used. 

We would like your input to determine the best way to 
implement this program. Please take a few moments to complete the 
attached survey. 

Your responses will be released only in compilation with other 
results. The code number on the form allows us to match all 
responses from the same case but does not enable anyone to identify 
the specific case or parties responding. 

Thank you for taking the time to complete this survey. 

Proposed Letter to Counsel 

Dear Counsellor: 

The above referenced matter was recently referred for 
mediation. By way of the enclosed survey(s), we are seeking input 
from attorneys and litigants as to their views on mediation. 

Please complete the enclosed attorney survey form [and forward 
the 1 i tigant form to your cl ient]. Completing the form should take 
only a few minutes. The results will be of great assistance to the 
court in determining the best way to implement mediation and the 
extent to which it should be utilized. 

Thank you for taking the time to complete the survey. 
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Code No. 

LITIGANT SURVEY 

PLBASE CIRCLB THE KQI% APPROPRIATE RESPOBSE TO EACH QUESTIOB. 

1. My part in this suit is as: 

A. Plaintiff B. Defendant C. Other (explain) 

2. My initial reaction to mediation was 

A. that it is just another burdensome step 
B. curiosity, but no real expectations 
C. curiosity and some expectation it might help 
D. pleased and hopeful 
E. great expectations 

3. Rating my initial reaction from negative (A) to positive (E), 
I would give it a 

Negative Positive 
A B C D E 

4. My reaction after participating in this mediation was that, 
generally speaking, this procedure is 

A. just another burdensome step 
B. an "okay idea" - but not great 
C. a good idea 
D. a great idea 
E. probably the best thing to happen to our court system 

5. Rating my post mediation reaction to the idea of mediation 
from negative (A) to positive (E), I would give it a 

Negative positive 
A B C D E 

6. In my case in particular, mediation 

A. was just another burdensome step 
B. was of some benefit but did not result in any concrete 

moves towards resolution 
C. resulted in moderate progress towards resolution of some 

or all issues 
D. resulted in substantial progress towards resolution of 

the case 
E. resulted in resolution of the case 
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7. Rating my reaction to the benefit of mediation in my 
particular case from negative (A) to positive (E), I would 
give it a 

Negative Positive 
A B C D E 

AS TO QUESTIONS 8-11, PRIOR TO THIS MATTER BEING REFERRED TO 
JlBDIATION: 

8. 

9. 

Were you familiar with the idea of mediation? 

Had you discussed mediation or other means of 
resolving the suit (dispute) outside of court 
with your attorney? 

10. Had you suggested trying some form of 
alternative dispute resolution (ItADR")? 

11. If so, what form? 

A. Mediation 
B. Arbitration 
C. Other (explain 

12. Had your attorney suggested trying some form of 
alternative dispute resolution ("ADR")? 

13. In your opinion, did the mediation in your case 

A. Come too early in litigation 
B. Come at about the right time 
C. Come too late 

14. Were you* personally present during mediation? 
(not just represented by counsel) 

15. Was the opposing party* present? (not just 
represented by counsel) 

*If eitber party i. a corporation, was .o.e 
officer pre.ent? 

y N 

y N 

y N 

y N 

y N 

16. Assuming this case will proceed (or would have proceeded) to 
trial, how near completion would you estimate it was, at the 
time of mediation, in terms of ~? 

A. Less than 20% 
B. At least 20%, but less than 40% complete 
C. At least 40%, but less than 60% complete 
D. At least 60%, but less than 80% complete 
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E. 80% or more complete 

17. How near completion would you estimate the case was in terms 
of legal fees and costs? 

A. Less than 20% 
B. At least 20%, but less than 40% complete 
C. At least 40%, but less than 60% complete 
D. At least 60%, but less than 80% complete 
E. 80% or more complete 
F. I cannot answer this question because the case was on a 

fixed fee or contingent basis 

18. If involved in litigation in the future, would 
you want to utilize mediation? 

19. If you know, how was your case referred to mediation? 

Y N 

A. The court (or someone) simply told us we had been 
referred (OPT-OUT) 

B. My attorney and opposing counsel agreed to try mediation 
(OPT-IN) 

C. I have no idea 
D. Other 

20. Did you feel your rights were in any way hurt 
by trying mediation? Y N 

If so, please explain how you feel your rights were impaired. 

YOUR COMMENTS: ________________________________________________ _ 
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ATTORNEY SURVEY 

PLEASB CIRCLB THE MOST APPROPRIATB RBSPONSB TO BACH QUESTION. 

1. counting this mediation, I have participated in the following 
number of mediations: 

1 2 3 4 5 or more 

2. The prior mediations which I participated in were in 

A. state Court 
B. Federal Court 
C. Both 
D. Other 
E. No prior mediations 

3. My part in this suit is as: 

A. Plaintiff's Counsel 
B. Defendant's Counsel 
C. Other (explain) 

4. Before participating in my first mediation my reaction to the 
concept was 

A. that it is just another burdensome step 
B. curiosity, but no real expectations 
C. curiosity and some expectation it might help 
D. pleased and hopeful 
E. great expectations 

5. Rating my initial reaction from negative (A) to positive (E), 
I would give it a 

Negative positive 
A B C o E 

6. My current opinion of mediation is that, generally speaking, 
this procedure is 

A. just another burdensome step 
B. an "okay idea" - but not great 
C. a good idea 
D. a great idea 
E. probably the best thing to happen to our court system 

7. Rating my current opinion of mediation from negative CA) to 
positive (E), I would give it a 
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Negative Positive 
A B c o E 

8. In this case in particular, mediation 

A. was just another burdensome step 
B. was of some benefit but did not result in any concrete 

moves towards resolution 
C. resulted in moderate progress towards resolution of some 

or all issues 
D. resulted in substantial progress towards resolution of 

the case 
E. resulted in resolution of the case 

9. Rating my reaction to the benefit of mediation in this 
particular case from negative (A) to positive (E), I would 
give it a 

Negative Positive 
A B C o E 

AS '1'0 QUBSTIONS 10-14, PRIOR '1'0 THIS HATTER BEING REFERRED TO 
JlBDIATION: 

10. Were you familiar with the idea of mediation? 

11. Had you discussed mediation or other means of 
resolving the suit (dispute) outside of court 
with your client? 

12. Had you suggested trying some form of 
alternative dispute resolution ("ADR")? 

13. If so, what form? 

A. 
B. 
C. 

Mediation 
Arbitration 
other (explain ------------------------) 

14. Had your client suggested trying some form of 
alternative dispute resolution ("ADR")? 

15. In your opinion, did the mediation in your case 

C:\6177\1\18SURVEY.VLV 08/05/93 16:31 
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A. Come too early in litigation 
B. Come at about the right time 
C. Come too late 

16. Was your client (or representative with authority 
to settle) personally present during mediation? 
(not just represented by counsel) 

17. Was the opposing party (or representative with 
authority to settle) present? (not just 
represented by counsel) 

y N 

y N 

18. Circle the response which best describes the stage of your 
case at the time of mediation. 

A. Newly filed, little or no discovery completed. 
B. Filed, answered and in the early stages of discovery. 
C. About mid way to a trial ready state. 
D. Discovery was three quarters or more completed. 
E. Most discovery and necessary motions were complete. 
F. The case was ready for trial. 

Realizing the following is only a rough guess, please circle the 
percentage of total legal fees* and litigation costs expended by 
the completion of mediation relative to what you believe total fees 
and costs would be through trial. That is, the difference between 
the circled percentage and 100% is what your client would save on 
fees and expenses if mediation was successful. 

A 
10% 

B 
25% 

C 
50% 

D 
75% 

E 
90% or more 

*If on a contingent or flat fee basis, estimate based on your time 
and litigation costs. 

19. How was this matter referred to mediation? 

A. OPT OUT -- the court advised us we were to mediate 
B. OPT IN -- the parties agreed to mediate 
C. Other (explain __________________________________ __ 

20. Please rate your impression of ~ client's initial reaction 
to going to mediation from negative (A) to positive (B): 

Negative Positive 
A B C D E 
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21. Please rate your impression of your client's post mediation 
view of the mediation process from negative (A) to positive 
(B) : 

Negative Positive 
A B c o E 

YOUR COMMENTS: ______________________________________________ __ 
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Exhibit 18 

District of South Carolina 

Senior Judge Percentage of Assignments and Dispositions 

Twelve Month Period Ending June 30, 1991 

Total filings for Senior Judges 459 
Total cases closed by Senior Judges 468 

Total filings in district 3557 
Total cases closed in district 2888 

Senior Judges' percentages of cases filed 
Senior Judges' percentages of cases closed 

S. Roberson, Office of the Clerk of Court, DSC. 
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Exhibit 19 

IN THE UNITED STATES DISTRICT COURT 
for the 

DISTRICT OF SOUTH CAROLINA 

MAGISTRATE JUDGE CIVIL MONTHLY REPORT 

The purpose of this report is to provide an analysis of the civil work before the 
magistrate judges in the District on a monthly basis. The report is divided into two 
sections: cases and motions. 

The Magistrate Judge Case Management Report 
The Magistrate Judge Case Management Report provides data for each 

magistrate judge according to the category 1 and the status of each case. This report 
provides each magistrate judge with the number of cases pending at the beginning of 
the month (1 ST MO), the number of new cases referred during the month (ASSN)' the 
number of cases reopened during the month (REOP), the number of cases reassigned 
from one referred area to another (+ REAS), the number of reassigned cases no longer 
referred (-REAS), the number of cases terminated during the month or no longer 
referred (CLOSED), and the number of cases pending as of the last day of the month 
(PENDING). 

The Magistrate Judge Motion Report 
The Magistrate Judge Motion Report provides each magistrate judge with the 

number of motions pending at the beginning of the month (1 ST MO), the number of 
motions referred during the month (ASSN), the number of motions no longer referred 
or terminated during the month (CLOSED), and the number of motions pending as of 
the last day of the month (PENDING). 

These reports provide a monthly assessment as well as a summation of the 
work for the magistrate judges. 

1 The categories are Social Security, Prisoner, Title VII, Pro Se, Pretrial 

I ....... 

D 
Reference, Consent, and Post Judgment. 
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Exhibit 20 

THE INHERENT INJUSTICE OF 
PROTECTIVE ORDERS IN PRODUCTS CASES 

Repol1 of the Discovery Committee of the 
South Carolina Civil Justice Refonn Act Advisory Group 

by 
J. Kendall Few and Barney O. Smith, Jr. 

Greenville, South Carolina 
April 12, 1993 
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A. COMMIITEE PROPOSAL 

Rule: 

The Discovery Committee recommends that the District Courl adopt thefollowing Local 

In all products liability actions in which the plaintiff seeks to recover for 
personal injury or properly damage alleged to have resulted from a design or 
fonnulation defect in a mass production product, no confidentiality or protective 
order will be issued prohibiting or restricting the disclosure of infonnation or 
documents obtained through the process of pretrial discovery unless the courl 
finds as a fact specifically with respect to each such item of infol1nation or 
document as to which confidentiality or protection is sought: 

(a) That it contains a bonafide trade secret, the disclosure of which 
would cause serious competitive hann, or that it contains other confidential 
research, development, or commercial infonnation within the meaning of 
F.R.C.P. Rule 26(c)(7), and 

(b) That the need for confidentiality is not outweighed by the interest 
of other affected persons to free access to the troth of the matters contained 
therein, and 

(c) That such order will not prevent the disclosure of infonnation 
which is relevant to the protection of public health and safety, and 

(d) That justice requires the issuance of such order to protect a party 
or person from annoyance, embarrassment, oppression, or other burden or 
expense within the meaning of F.R. c.P. Rule 26(c). 

Subparagraphs (a) and (d) of the proposed Local Rule are based on Rule 26(c) of the 

Federal Rules of Civil Procedure. Subparagraph (b) adopts the spirit of the Florida Sunshine 

Law and Local Rules of the Texas Supreme Courl and San Diego Superior Courl as they 

relate to products liability actions. Subparagraph. (c) is patterned on the Open Courl Records 

Act of 1993 proposed by Senator Herberl Kohl of Wisconsin [~ee § F on pp. 8-9 below]. 
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B. STATEMENT OF THE ISSUE IN QUESTION 

In a case involving the alleged defective design or fonnulation of a mass production 

product, the injured victim will usually begin the discovery process by requesting the 

production of documents containing the product manufacturer's design criteria, peifonnance 

specifications, testing results and data relating to the peifonnance safety of the product. 

When many victims are injured as a result of a common design or fonnulation effect, these 

documents are often equally relevant in all cases. Notwithstanding this common relevance, 

product manufacturers invariably resist production of relevant documents unless the product 

victim agrees to the entry of a "protective order" which typically characterizes all documents 

produced as containing confidential "trade secrets" regardless of their content. Their motive 

is not to shield these documents from the covetous eyes of their competitors, but to prevent 

other product victims injured in essentially the same manner from gaining access to them. 

Why? 

Because the product victim is unaware of the existence of specific documents in the 

possession of the product manufacturer, his request for the production of relevant documents 

is necessarily stated in general tenns. In response, F.R.C.P. Rule 34 allows a patty to either 

produce documents lias they are kept in the usual course of business" or to "organize and 

label them to correspond with the categories in the request." Because there may be many 

documents which come within a particular category and because documents coming within a 

particular category may be kept in multiple locations "in the usual course of business, " 

product manufacturers frequently respond to such requests simply by designating the location 
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of a warehouse full of documents, casting the burden on the product victim to ferret out the 

relevant ones for himself. 

In many cases, the product victim may not have artfully drafted his request with the 

precision necessary to dislodge the key documents from the clutches of the product 

manufacturer. In many other cases, the product victim may overlook or fail to appreciate the 

significance of a key document in the middle of a warehouse full of paper. As a consequence, 

he may be forced to the trial or settlement table without the benefit of "the smoking gun" 

which another similarly situated victim has found, appreciated and used to his advantage. 

The issue, then, is whether the insistence by product manufacturers on blanket 

protective orders shall continue to be condoned in this district or whether the court shall 

require litigants in products cases to comply with the letter and spirit of F.R.C.P. Rule 26(c). 

The Discovery Committee believes that the failure to adopt the proposed rule will pe1petuate 

the intolerable injustice, unnecessary duplication and endless delays that are the inevitable 

result of this reprehensible practice. 
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C. POSmON OF mE PRODUCT VICTIM 

In a recent book by plaintiffs' lawyers Francis H. Hare, Jr., James L. Gilbert and 

William H. ReMine entitled, Confidentiality Orders (Wiley Law Publications 1988), the 

position of the product victim is succinctly stated: 

. . . Motions for protective orders have become so much a part of the tactics of 
product litigation . •. that veteran counsel have come to expect them routinely. 
Although other grounds are occasionally asserted, manufacturers typically seek 
protective orders on claims that the documents sought by the plaintiff contain 
trade secrets. Sometimes there is genuinely confidential infonnation to be 
protected. More commonly, however, the underlying purpose is to prevent the 
plaintiff's lawyer from effectively communicating with other lawyers handling 
similar cases. 

* * * 
The net result is that the manufacturer retains the benefit of a highly 
coordinated nationwide defense effort, while a similar coordinated effort is 
impaired or prevented for the plaintiffs. The full range of discovery must be 
repeated anew in every case, the resources of the courts are expended in 
hearing the same discovery disputes, and trial preparation is made more difficult 
and expensive. • •. [IX}. 

* * * 
Discovery in products cases can be extremely expensive. This has a 
disproportionate impact on the plaintiff who is lacking in economic resources. 
The major costs include depositions, expert witness fees, travel expenses, 
charges for copies of documents, administrative cost to organize and analyze the 
material gathered, and preparation of trial exhibits. . • . 

Discovery in product litigation can also be a protracted process. In some cases, 
it may take several years to complete. The plaintiff must obtain and assimilate 
a large number of corporate documents, which is time consuming in itself, and 
in the course of doing so may be interrupted and delayed by a multiplicity of 
defense motions challenging discovery requests or attempting to impose secrecy 
on the documents that are produced. . . . 

* * * 
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Other features of the discovery process also have a negative impact on justice. 
S"tonewalling by defendant manufacturers, the concealment or non-disclosure 
of infonnation, has become more than a rare occurrence. It is difficult or 
impossible to detect and can be crippling to the plaintiff's case . ..• It deprives 
the plaintiff and the trier of fact of access to vital evidence. Protective orders 
of the type sought by the defendant manufacturers serve to petpetuate these 
problems. Such orders would go beyond preventing the disclosure of discovery 
material to the defendant's competitors or even to the media and would forbid 
communications with other plaintiffs' lawyers who have cases against the same 
defendant. The net effect is to cut off exchanges of infonnation relevant to the 
collective cases and thus to make each isolated case more costly and more time­
consuming. By cutting off exchanges of infonnation, such orders also take 
away the primary means by which plaintiffs' lawyers can cross-check the 
manufacturer's discovery responses in order to combat stonewalling. {pp. 14-
15}. 

This position of the product victim is also supported by decisions in a number of cases 

of which the folio wing are typical. In Ward v. Ford Motor Co., 93 F.R.D. 579, 580 (D. Colo. 

1982), the court stated: 

In this era of ever expanding litigation expense, any means of minimizing 
discovery costs improves the accessibility and economy of justice. IJ, as 
asserted, a single design defect is the cause of hundreds of injuries, then the 
evidentiary facts to prove it must be identical, or nearly so, in all cases. Each 
plaintiff should not have to undertake to discover anew the basic evidence that 
other plaintiffs have uncovered. 

likewise, in Brandimarli v. Caterpillar of Delaware. Inc., 134 Pitt. Legal J. 35 (1986), 

the Court of Common Pleas for Allegheny County, Pennsylvania, stated: 

If one party..has been able to show that the product is defective, a second party's 
success should not depend upon whether he or she is able to repeat the first 
party's discovery. When courts prevent successful litigants from sharing 
infonnation obtained through discovery, the controlling issue is frequently not 
whether the product is defective but whether a party has sufficient resources and 
competence to discover the defect. 

5· 



From this, it is clear that the true motive of product manufacturers and their trial 

attorneys in seeking protective orders is not to prevent the disclosure of trade secrets or other 

"confidential, proprietary business infonnation /I to their competitors. The true motive behind 

substantially all protective orders in products cases is to prevent sensitive and admittedly 

relevant evidence from being disseminated to other product victims who have been injured as 

a result of the same or similar design defects. It is also clear that the desired result of these 

actions is to give product manufacturers Ita leg up /I on the opposition by denying the injured 

victim's access to relevant evidence. 

E. 1YPICAL PROTEC11VE ORDER 

Distilled to its essence, the typical "protective order /I advocated by product 

manufacturers and their attorneys, provides as follows: 

IT IS HEREBY ORDERED that all documents which the defendant in its sole 
discretion shall designate as "confidential" shall not be disclosed in any manner 
to any person, or copies thereof be provided to any person, other than the 
following: 

1. The plaintiff and his current counsel. 

2. Experl witnesses employed by the plaintiff. 

Before being given access to any protected document, each experl witness for 
the plaintiff shall agree in writing to be bound by the tenns of this document. 
All such documents and any copies thereof shall be returned to the defendant 
at the close of this case. 
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F. REVIEW OF RECENT DEVELOPMENTS IN OTHER JURISDICTIONS 

The Florida Sunshine in Litigation Act, which took effect on July 1, 1990, prohibits 

protective orders which conceal a "public hawrd" or infonnation about a public hawrd. A 

public hawrd is defined as a "device, instrument, person, procedure, product. or a condition 

gJ a device, instrument, person, procedure or product that has caused and is likely to cause 

injury. " 

Also effective July 1, 1990, the San Diego County Superior Court adopted a policy on 

protective orders that states that such practices are disfavored and should only be allowed 

when it is shown that there is a recognized right to secrecy, that disclosure would cause hann, 

and that secrecy is in the public interest. 

Effective September 1, 1990, the Texas Supreme Court adopted amendments to the 

Texas Rules of Civil Procedure which recognized a "presumption of openness" for all court 

records, which could be overcome only after a showing that a specific, serious and substantial 

interest in sealing records outweighs any adverse effect on the public health and safety, and 

that no less restrictive means than sealing would protect such interest. 

On February 4, 1991, the New York State's Administrative Board of Courts adopted 

a new rule on sealing of court records in civil actions which prohibits the sealing of records 

without a specific finding of good cause. The rule directs the court to consider the interests 

of the public as well as the interests of the parties in detennining whether good cause has been 

shown. 

In addition, the BNA Product Safety and Liability Reporter (Vol. 20, No. 47, Part 2, 

November 27, 1992), published a 53-page SIlecial Report entitled, "Study Finds Web of 
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Conflicts, Activity in Protective Order Issue. /I According to the report, "BNA editors and 

reporters researched the topic and interviewed hundreds of professionals--association leaders, 

consumer advocates, cOlporation counsel, judges, legislators, litigators, and lobbyists." In 

BNA's 50-state survey, they found that legislative and court rules proposals on the issue of 

protective orders were expected in at least 15 states in 1992. BNA also reports that Senator 

Herbert Kohl of Wisconsin is expected to introduce "a comprehensive measure on protective 

orders" this congressional session entitled, "The Open Court Records Act of 1993" which 

would amend F.R.C.P. Rule 26(c) by allowing judges to enter protective orders "onlyafter 

making particularized findings of fact that such order would not prevent the disclosure of 

infonnation which is relevant to the protection of public health and sa/ety. " 
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confidential infonnation will be disclosed and how disclosure would damage or injure the 

party, the motion for protective order will be denied. Haseotes v. Abacab Int'l Computers. 

Inc., 120 F.R.D. 12, 15 (D. Mass. 1988); United States v. Hooker Chemicals and Plastics 

Corp., 90 F.R.D. 421, 425 (W.D.N. Y. 1981). 

Many coutts have held that sharing of discovery infonnation with plaintiffs with similar 

cases is entirely consistent with the Federal Rules of Civil Procedure. In Williams v. Johnson 

& Johnson. 50 F.R.D. 31 (S.D.N. Y. 1970), the coutt discussed the issue as follows: 

In this situation, it is at least theoretically advantageous to the attorneys for 
plaintiffs in the various suits to share the fro its of discovery. They thus reduce 
the time and money which must be expended to prepare for trial and are 
probably able to provide more effective, speedy and efficient representation to 
their clients. . . . 1/ this approach leads to the consolidation of cases, it will 
save judicial time and effott as well. On its face, such collaboration comes 
squarely within the aims laid out in the first and fundamental role of the 
Federal Rules of Civil Procedure: "these roles. . . shall be constroed to secure 
the just, speedy and inexpensive detennination of every action." Rule 1, Fed. 

that disclosure of allegedly confidential infonnation will work a clear Iv defined and very 
serious injury to his business. 'It) (emphasis in original); Wgelde v. Merck, Sharp & Dohme, 
94 F.R.D. 27, 28 (E.D.Mich. 1981) ("To obtain a protective order under Fed.R.Civ.P. 
26(c)(7), the movant must show ... that disclosure would 'work a clearly defined and very 
serious injury. '" liThe movant must •.. come fotth with 'specific examples' of competitive 
hann. "); Parsons v. General Motors Corp .. 85 F.R.D. 724, 726 (N.D.Ga. 1980) (liThe patty 
seeking the protective order must demonstrate that the material sought to be protected is 
confidential and thqt disclosure will create a competitive disadvantage for the patty. "); Citicorp 
v. Interbank Card Association, 478 F.Supp. 756, 765 (S.D.N. Y. 1979) (A party "seek/ing] to 
avoid disclosure of commercial infonnation by a protective order under Rule 26(c) ... bears 
a heavy burden of demonstrating that disclosure !Vill work a clearly defined and very serious 
injury. "); United States v. International Business Machines Corp., 67 F.R.D. 40, 46 
(S.D.N. Y. 1975) ("Good cause is shown when the party seeking protection demonstrates that 
disclosure of the documentary evidence at issue will result in a clearly defined, serious injury 
to the person or corporation whose records are involved. "); Essex Wire Corp. v. Eastern 
Electric Sales Co., 48 F.R.D. 308, 310 (E.D.Pa. 1969) (Patty seeking order must show "that 
if this infonnation were disclosed, the moving patty would suffer great competitive 
disadvantage and irreparable hann. ") 
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R. Civ. P. Thus, there is no merit to the all-encompassing contention that the 
fruits of discovery in one case are to be used in that case only. 

50 F.R.D. at 32. 

In Patterson v. Ford Motor Co., 85 F.R.D. 152 (W.D. Tex. 1980), the defendant sought 

a protective order on the grounds that the plaintiffs attorneys would likely share infonnation 

with other plaintiffs. The coutt refused to grant the Protective Order on those grounds, 

commenting that: 

Such collaboration among plaintiffs' attorneys would come squarely within the 
aims of the Federal Rules of Civil Procedure - to secure the just, speedy, and 
inexpensive detennination of every action. Rule 1, F.R.C.P. [citing Williams, 
supra,.} There is nothing inherently culpable about sharing infonnation 
obtained through discovery. The availability of the discovery infonnation may 
reduce time and money which must be expended in similar proceedings and may 
allow for effective, speedy, and efficient representation. [citation omitted} Unless 
it can be shown that the discovering patty is exploiting the instant litigation 
solely to assist litigation in a foreign forum, federal coutts allow full use of the 
infonnation in other forums. 

85 F.R.D. at 153-54. 

As the coutt noted in Burlington City Board of Education v. The United States Mineral 

Products Co .. Inc .• 115 F.R.D. 188 (M.D.N.C. 1987), 

The sharing of infonnation between even diverse plaintiffs promotes speedy, 
efficient, and inexpensive litigation by facilitating the dissemination of discovery 
material necessary to analyze one's case and prepare for trial. It reduces 
repetitive requests and depositions, thereby conserving even defendant's time 
and expense in having to respond or attend the deposition. It conserves judicial 
resources by reducing the number of discovery motions and disputes. 
Pennitting plaintiffs to share infonnation helps counter-balance the effect 
uneven financial resources between patties might othenvise have on the 
discovery process, thereby protecting economically modest plaintiffs faced with 
financially well off defendants and improving accessibility to justice. [citation 
omitted.} Defendants will not be heard to complain that sharing infonnation 
will burden their defending similar type lawsuits. [citation omitted.] To some 
extent, that result is both a desired and expected consequence of the expediting 
and evening process which sharing produces. "[C}ollaboration among plaintiffs' 
attorneys . .• comes squarely within the purposes of the Federal Rules of Civil 
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Procedure." [citing U.S. v. Hooker Chemicals and Plastics Com .• 90 F.R.D. 
421, 426 (W.D.N. Y. 1981).] 

115 F.R.D. at 190. 

In Wilk v. American Medical Ass'n. 635 F.2d 1295 (7th Cir. 1980), the court cited 

Grady, supra, for the proposition that pre-trial discovery must take place in the public "unless 

compelling reasons exist for denying the public access to the proceedings. " 635 F.2d at 1299. 

The court went on to state that: 

This presumption should operate with all the more force when litigants seek to 
use discovery in aid of collateral litigation on similar issues, for in addition to 
the abstract virtues of sunlight as a disinfectant, access in such cases materially 
eases the tasks of courts and litigants and speeds up what may otherwise be a 
lengthy process. 

In summary, blanket protective orders in products cases violate the letter and spirit of 

F.R.C.P. Rule 26(c) and subvert the due administration of our civil justice system. 

3 See also Wilson v. American Motors Corp., 759 F.2d 1568 (11th Cir. 1985) (District 
Court sealed trial transcript as part of settlement agreement. Plaintiffs counsel in other 
similar cases petitioned Georgia District Court to unseal the record. The 11th Circuit reversed 
the District Court's refusal to do so.); DeFord v. Schmid Products Co., 120 F.R.D. 648, 654 
(D. Md. 1987) (The sharing of discovery with other Plaintiffs "is an appropriate goal under 
the Federal Rules of Civil Procedure, which are intended to secure the just, speedy, and 
inexpensive detennination of every action. "); Parsons v. General Motors Corp., 85 F.R.D. 
724, 726, n.1 (N.D.Ga. 1980) (The possible sharing of discovery by Plaintiffs in similar cases 
does not justify a protective order.); Johnson Foils. Inc. v. Huyck. 61 F.R.D. 405, 410 
(N.D.N. Y. 1973) ("Federal courts do allow full use of the infonnation in other forums. "); 
United States v. Hooker Chemicals & Plastics Corp .• 90 F.R.D. 421, 426 (W.D.N.Y. 1981) 
("Use of the discovery fruits disclosed in one lawsuit in connection with other litigation, and 
even collaboration among plaintiffs' attorneys, comes squarely within the purposes of the 
Federal Rules of Civil Procedure. fI),' Graham v. Wyeth Laboratories. 118 F.R.D. 511, 513 (D. 
Kans. 1988); Ward v. Ford Motor Co .• 93 F.R.D. 579, 580 (D. Colo. 1982),' Waelde v. Merck. 
Sharp & Dohme. 94 F.R.D. 27-30 (E.D.Mich. 1981); Carter-Wallace, Inc. v. Hartz Mountain 
Industries. Inc .• 92 F.R.D. 67, 69-70 (S.D.N. Y. 1981); American Honda v. Dibrell. 736 
S. W.2d 257, 258-59 (Tex. 1987); Garcia v. Peeples. 734 S. W.2d 343, 348 (Tex. 1987). 
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PRODUCTS LIABILITY ADVISORY BULLETIN 

Issue No. 54 (June, 1993) 

PROTECTIVE ORDERS AND 
AGREEMENTS CONCEALING PUBLIC 
HAZARDS PROHIBITED IN 
WASHINGTON 

The Washington legislature has passed, and 
on April 12th Governor Lowry signed into 
law Senate Bill 5362 providing that informa­
tio~ regarding the existence of public haz­
ards may not be sealed by court order nor 
concealed by private contract or agreement. 
"Public hazard" is defined as any instrumen­
tality, including but not limited to. any de­
vice instrument, procedure, or product. that 
pre~ents a real and substantial ~tential for 
repetition of the harm or that Involv~s a 
single incident which affected or was likely 
to affect many people. Courts may not enter 

any order or jUdgment which has the pur­
pose or effect of concealing a public haz­
ard. or any information that is relevant to 
the public's knowledge or understanding of 
a public hazard. Any provision of a contract 
or agreement that has the purpose or effect 
of concealing such information is void and 
contrary to public policy. A party to the 
contract or agreement may bring a declara­
tory action to determine whether an agree­
ment or contract conceals a public hazard. 
A party may also seek a temporary order 
restraining disclosure of information; upon 
good cause shown the court must examine 
in camera the information and may in its 
discretion issue such a temporary order, 
judgment, or a dismissal. The order must, 
however, terminate upon entry of a final or­
der, judgment, or a dismissal. 

The Act also extends to third parties, includ­
ing the news media, standing to contest a 
motion. order. or agreement that allegedly 
conceals a public hazard. Such a third-party 
challenge may be by intervention in the 
action or by declaratory action; the third 
party must establish the existence of a pub­
lic hazard, that the hazard was the subject 
of the order or agreement, and that the third 
party has a basis for reasonable belief that 
the order or agreement is in violation of the 
Act. Upon this showing, the court will make 
an in camera inspection and issue an order 
regarding dissemination. 

Any person who attempts to condition an 
agreement upon another party's consent to 
conceal an instrumentality which the party 
knows or reasonably should know is a pub­
lic hazard. and any party who enters into 
such an agreement. will be in violation of 
the state consumer -protection act. Insur­
ance companies are subject to additional 
sanctions. Any person who violates an or­
der either publishing or sealing information 
will be in contempt of court and liable for 
attorneys' fees and costs. Any action for 
declaratory relief or other action pursuant to 
the Act must be brought within three years 
from the date of the order, judgment, or 
agreement The Bill becomes effective July 
25.1993. 



Exhibit 21 

DISSENT FROM PROPOSED 
LIMITATION ON PROTECTIVE ORDERS 

with one exception, this advisory group has reached unanimous 
agreement on the contents of this report. That one exception is 
the Discovery Section Proposal (the "Proposal") limiting the right 
of individual litigants to enter protective orders restricting use 
of materials obtained in discovery. Section VII.B.S. While the 
ends sought to be advanced by such a proposal are laudatory, we 
believe that the actual impact will be negative and substantial. 
Moreover, we believe that the goals purportedly advanced are not 
within the province of our court system. 

with very limited exceptions, the proposal allows free public 
access to information relating to product safety and development 
once such information has been obtained in any discovery in any 
federal court litigation. This includes release under 
circumstances in which both plaintiff and defendant wish to keep 
the information private. From the debate surrounding this 
proposal, it seems its proponents hope to: (1) remove this 
"bargaining chip" from settlement negotiations; (2) prevent 
excessive, repetitive and costly discovery disputes; and (3) 
improve consumer access to safety related information thereby 
reducing the frequency and severity of injuries. 

The opponents of the Proposal, however, believe that these 
goals will only be marginally satisfied and, in some cases, will 
be thwarted by the Proposal. Our concerns and objections are set 
forth briefly below. 

1. ARTICLE III LIMITATIONS: 

The jurisdiction of the federal courts is limited to an actual 
Ifcase or controversy." This limitation is violated by injecting 
general consumer and potential litigant population interests into 
any given dispute. 

2. SEPARATION OF POWERS CONCERNS: 

The federal government has specific regulatory agencies 
established to oversee consumer safety, in areas such as drugs, 
medical devices and transportation. The proposal at issue places 
the courts into such regulatory roles, thereby overstepping the 
courtst authority as well as assuming another burden the courts are 
not funded to address. 

As the Proposal would extend the courtts power, it should, at 
the very least, be addressed by Congress. As noted in the 
proponents t memo (Exhibit [20]), some such Congressional proposals 
are currently being considered. The Congressional route will 
insure uniformity nationwide, thus preventing jurisdictional 
battles based on substantial differences between districts in their 
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discovery ru1es. 1 Moreover, this would allow Congress to determine 
the proper forum for deciding which documents purportedly impacting 
public safety should be made public and which deserve continued 
protection as private corporate papers. The same process could 
determine potential costs, appropriate funds and establish 
repositories. The ultimate forum might be an administrative 
agency, an administrative court or the Article III courts (assuming 
constitutional authority exists). Finally, and perhaps most 
importantly, a Congressional solution would allow input of the 
electorate and provide some measure of accountability. 

3. IMPAIRMENT OF PRIVATE LITIGANT'S RIGHTS: 

Absent the present proposal, each litigant has the freedom to 
enter the best settlement possible. The proposal 1 imi ts these 
rights in favor of parties not before the court. 

a. Under the present system, a defendant is encouraged to 
settle not only by the belief that doing so reduces the risk 
of a greater judgment and reduction of litigation costs, but 
also by a belief that doing so will not encourage additional 
suits. critically here, defendants may pay settlements based 
on these considerations in suits where they do not, in fact, 
believe themselves to be a fault. 

b. Settling plaintiffs, on the other hand, have the 
advantage of a known, certain recovery. The pending proposal 
will effectively force plaintiffs to gamble before a jury for 
the protection of other potential litigants. Just as a jury 
is admonished to consider only the parties before them in 
deciding issues of liability and damages, the courts should 
be prohibited from interposing the interests of non-parties 
into the approval of settlement terms, at the expense of the 
actual litigants before the court. 

4. DISCOURAGEMENT OF SETTLEMENT AND COMPROMISE AND RESULTING 
ADVERSE IMPACT ON JUDICIAL ECONOMY: 

Settlement and compromise is actually discouraged by the 
proposal. Despi te the desire of the parties, materials gained 
through discovery in any given case will be freely available to 
circulate among attorneys (and the general public for that matter), 

1 The Proposal would apply only to this district. It 
might, therefore, encourage an influx of products liability actions 
which would not otherwise be brought in South Carolina and may have 
very tenuous connection to the State. As a result, much time would 
be consumed in jurisdictional and venue battles. Even if an influx 
of new cases is not created (perhaps because plaintiffs do D2t want 
their hands tied in settlement and discovery), defendants facing 
discovery rules in this district that vary substantially from those 
in other districts will be compelled to challenge jurisdiction and 
venue if there is any arguable basis for doing so. 
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thus encouraging multiple me-too suits--many of which may be of 
questionable merit. 2 Concern over such results will discourage 
not only ultimate settlement but also voluntary disclosure of 
documents and any compromise regarding proper protection of trade 
information. We believe the net effect will be a significant 
increase, not a decrease, in the burden on the courts and the 
litigants. 

As written, the proposal would not be 1 imi ted to consent 
orders entered upon settlement of a case. The proposal would also 
preclude the type orders routinely entered voluntarily to enable 
discovery. Under the proposal, parties who might otherwise have 
allowed their opponents to review developmental and other internal 
data with the understanding that it would be used only for purposes 
of the pending litigation will be forced to seek judicial 
intervention as to each document sought in discovery in order to 
preclude their documents becoming the property of the general 
public. The court, under the proposal, will then have to make a 
page by page determination of the degree of protection to afford 
these private corporate documents. 

5. DISCOURAGEMENT OF PROPER RECORD KEEPING AND TESTING: 

The protective order proposal may ultimately result in 
discouraging the type of communication necessary to develop safer 
products. Knowing that every memorandum or note ever written will 
not only be discoverable in litigation but may also become 
information available to the general public may discourage written 
documentation of problems. 3 The availability of discovery itself 
would, of course, already have an impact on decisions regarding 
what to put in writing. Realization that such information not only 
becomes available to litigants claiming injury but becomes the 
property of the general public would effectively mean that 

2 While not every such suit would lack merit, neither would 
each be meritorious. Perhaps the discovered materials would be 
damning, encouraging many suits with questionable causation or 
damages. 

3 Similar competing concerns have led to various privileges 
and rules of evidence. For instance, the work product privilege 
protects the research and notes of opposing counsel even though it 
would be very helpful to one side in litigation to know what 
research and information the other has amassed and, given the often 
disparate resources, it might seem only fair to require such 
"sharing." The rationale for the rule is to encourage proper 
preparation. The desire for such preparation is allowed to 
outweigh the rule's possible adverse impact on truth finding. 
Similarly, the subsequent-remedial-measures rule balances the 
desire to encourage repairs or improvement against their often 
probative value on issues of liability. Various privileges are 
allowed because of similar competing concerns -- for instances 
priest-penitent; husband-wife; and attorney-client. 
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virtually all developmental materials become presumptively public 
with a corresponding chilling effect. Documents which formerly 
enjoyed a presumption of privacy -- being protected except for 
1 imi ted use in actual cases where the plaintiff's need for the 
information outweighed the right of privacy -- would essentially 
become public property.4 

6. OTHER MECHANISMS EXIST FOR SATISFYING THE CONCERNS OF THE 
PROPONENTS OF THE PROPOSAL 

A. CLASS ACTIONS AND CONSOLIDATED SUITS. 

There are already procedures in place to bring together, 
for purposes of discovery, all or portions of cases that 
involve similar circumstances. Class actions and consolidated 
(multidistrict) litigation provide two such methods of 
insuring that each consumer injured by the same product does 
not have to fight the discovery battle alone. If procedures 
for class actions and multidistrict litigation need 
modification to allow their more effective use for these 
purposes then such modifications should be addressed as a less 
draconian means of reducing discovery costs. 

B. DISCLOSURE OF PRIOR RELEASE OF DOCUMENTS 

A further means of reducing relitigation of previously 
fought discovery battles is to require diSClosure of what 
documents have previously been produced, in what litigation, 
and under what limitations. By requiring this information of 
the defendant, there is no violation of previously entered 
agreements that prior plaintiffs will not disclose information 
gained in discovery. At the same time, it would insure that 
questionable litigation is not encouraged by circulating 

4 To the extent it is advisable for certain types of 
documents to be public information, the administrative branch and 
its regulatory agencies should decide which documents and how they 
shall be maintained. For instance, if the public is to have a 
right to review crash tests on all cars marketed in the United 
States, the National Highway and Transportation Safety 
Administration could require filing of such documents. The Federal 
Drug Administration already requires filing of information 
regarding drug testing and reports of product failures. 
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information banks. 5 Such disclosure should not require any 
modification of present rules. 

C. SANCTIONS 

The proponents of the protective order proposal presented 
a compelling tale of a defendant who made evidence available 
in one case, then destroyed it before the next. In the 
subsequent case this defendant denied the evidence ever 
existed. By the good fortune of inadvertent error, the former 
plaintiff's attorney had kept a copy of this key document. The 
proponents also present tales of large producers of consumer 
products who falsely deny the existence of key documents or 
unconscionably delay production. 

The tactics these stories address are deplorable. When 
encountered they should be dealt with swiftly and severely by 
the courts using their contempt powers, their power to punish 
discovery abuse, their Rule 11 power and their power to refer 
perjury charges (or ethics violations) for prosecution. That 
such tactics may be employed in a few severe cases is not, 
however, sufficient reason to modify the whole system in a 
manner that raises the concerns here noted. 

The truth is, that an entity or individual that would 
destroy evidence and lie about it will simply learn to do so 
earlier if the proposed limitations on protective orders are 
put in place. Some defendants lie. Some plaintiffs lie. 
Such behavior is wrong. It should be punished severely. 
Procedural changes will not, however, preclude such deplorable 
behavior. 

5 Under the current system, the degree of injury, strength of 
proof of causation as well as the cost of litigation serve as 
balances to deter filing weak cases. Under the proposed limitation 
on protective orders, it is easy to foresee circulating banks of 
discovery that encourage individuals to rely on juror anger at the 
documents to overcome lack of proof of causation or to file suit 
in hopes of snagging the brass ring of punitive damages despite 
limited injury. While such actions may serve the interest of those 
individual plaintiffs (and their counsel) they do not advance the 
public good. It is this "public good l ' that the proponents of the 
Proposal rely on to justify this drastic procedural change. 
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D. PRESUMPTION OF NEGATIVE IMPACT. 

The rules of evidence also allow for a presumption that 
missing documents previously in the control of a party would 
have been adverse to that party. When documents are "lost" 
between litigations, such a presumption works some measure of 
compensation for the party denied access. 

7. INCREASED MOTION LITIGATION BECAUSE OF THE PROPOSED RULE 
CHANGE. 

The rule change proposed only applies to "mass-produced" 
products liability actions where a defect in "design or 
formulation" is alleged to exist. It allows court sanctioning of 
voluntary confidentiality agreements only where the "public safety" 
is not affected. Interpretation of these terms will itself promote 
sUbstantial motion litigation. 

8. PRIVACY CONCERNS. 

The ultimate impact of the Proposal is to turn presumptively 
private documents into presumptively public documents. This was 
never the intent of the discovery rules. ~ Seattle Times Co. v. 
Rhinehart, 467 U.S. 20, 32-35 (1985) (noting: that discovery is 
not a public component of a civil trial; the potential for 
discovery abuse; and the resulting risk of injury to reputation and 
privacy). Rather, discovery balances one litigant's need for 
information against the other litigant's right to privacy. 

CONCLUSION 

The protective order limitation proposal contained in this 
report represents a drastic change in discovery. It expands the 
role of the courts into the administrative arena. It impairs both 
the right of private litigants to settle and the presumed privacy 
of corporate documents. We believe its adoption would turn many 
requests for production into major discovery battles, would 
encourage questionable litigation, would discourage settlement, 
ignores currently available procedures, overreacts to limited 
problem areas and would probably discourage making written record 
of noted concerns. We strongly oppose its adoption. 
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Exhibit 22. 

POTENTIAL CONFLICTS 
BETWEEN THE ADVISORY GROUP REPORT 

AND AMENDMENTS TO THE PEDERAL RULES OP CIVIL PROCEDURE 

This appendix outlines areas of potential conflict between 

this Advisory Group Report and the amendments to the Federal Rules 

of Civil Procedure which are slated to go into effect on December 

1, 1993. The ultimate plan adopted by this district will need to 

consider these conflicts. The following chart notes the nature of 

the rule changes and what impact, if any, the change may have on 

the Advisor~ Group Report. 

MENDED RULE 

1 Adds wording so that 
Rules are both construed 
and administered to 
satisfy their expressed 
purpose. 

4 Modifies rules related to 
summons including waiver 
of service rules which 
would give added time to 
answer when service is 
waived. 

4.1 Service of Other Process 

5 Service and Filing of 
Pleadings and other 
Papers. Modifies wording 
related to 
facsimile/electronic 
filing. 

11 Signing of Pleadings 
• • • Representations to 
Court. Modifies 
procedures to follow when 
seeking sanctions and 
modifies the scope of 
representations 

C:\CJRA\RUlES.CHG 07/27193 19:28 

SECTION AND CONTENT OF REPORT 

No anticipated impact. 

Addressed in Sections V.C. and 
VIII.D. & E. to Report which 
suggest even greater 
extensions of time to answer. 

No anticipated impact. 

No anticipated impact. ~ 
see related comment in Section 
VIII.F. 

No anticipated impact. 
[Althouqh the.chanqe. are 
rather controversial, 146 
P.R.D. 522-26 , 583-92, they 
are not expected to impact the 
CJRA Plan.] 
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12 

15 

16 

26 

AMENDED RUY; 

Defenses and Objections. 
Incorporates extension of 
time to answer rule when 
service is waived. 

Amended and Supplemental 
Pleadings. (minor change 
in cross referencing). 

Pretrial Conferences. 
Deletes reference to 
setting time to ~ 
motions. Requires order 
to be issued within 90 
days of appearance of 
defendant and 120 days of 
service on defendant .. 
Allows modification of 
order if authorized by 
local rule. Adds various 
matters the court may 
consider, Rule 16(c) (4)­
(6), (9) & (13)-(15). 
Allowing the court to 
require the presence (by 
telephone) of a party 
representative. 

Discovery and Duty of 
Disclosure. Requires 
automatic disclosure of 
certain information and 
documentary evidence as 
well as expert testimony 
reports. Some 
disclosures are required 
within 10 days after the 
required discovery 
conference, Rule 26 
(a)(l), others are to be 
as directed by the court 
but at least 90 days 
before trial, Rule 
26(a)(2). Additional 
pretrial disclosures are 
required 30 days before 
trial. Rule 26(a)(3). 
Additional discovery is 
allowed but may be 
limited by local rule. 
Rule 26(b)(1)-(2). 
Expert depositions may be 
taken. Rule 26(b)(4). 
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SECTION AND CONTENT OF REPORT 

Addressed in sections V.C. and 
VIII.D & E to Report which 
suggest even greater 
extensions of time to answer. 

No anticipated impact. 

Must be considered in relation 
to Report sections IV. 
(Differential treatment), V. 
(Early Judicial Involvement) 
and VI. (Discovery) and all 
local rules related to such 
conferences. 

Substantial impact on or 
conflict with Section VI. of 
the Report. (Discovery) 
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28 

29 

30 

31 

32 

AMENDED RU~ 

Requires express claim of 
privilege with specific 
detail as to documents 
involved. Rule 26(b) (5). 
Requires a certification 
of consultation before 
seeking a protective 
order. Rule 26(c). 
Requires conference 
between parties before 
seeking any discovery. 
Rule 26(d) & (f). 
Imposes increased duty to 
supplement responses to 
discovery. Rule 26(e). 
Modifies signing 
requirements. 26(g). 

Persons Before Whom 
Deposition may be taken. 

Stipulations Regarding 
Discovery Procedure. 

Depositions Upon oral 
Examination. Requires 
court approval for 
depositions of anyone in 
prison or if more than 10 
depositions are taken by 
side or if it is before 
the required conference 
(Rule 26 (d) & (f). 
Allows broader means of 
recording depositions. 
Requires brief objections 
and allows courts to 
limit time for 
depositions by local 
rule. Allows for 
sanctions for improper 
delay of depositions. 
Modifies rules for 
signing of depositions. 

Depositions Upon written 
Questions. Limitations 
similar to depositions on 
oral examination. 

Use of Depositions in 
Court Proceedings. 
Limits parties against 
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SECTION AND CONTENT OF REPORT 

No anticipated impact. 

No anticipated impact. 

Contrary in some respects to 
recommendations is Section VI. 
to the Report (Discovery). 
Must be reconciled with 
current local rules. 

See comments re Rule 30 above. 

No anticipated impact. 
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AMENDED RULE 

whom a deposition may be 
used and allows use of 
testimony recorded by 
nonstenographic means. 

33 Interrogatories to 
Parties. Limits number 
to 25 and precludes 
serving before discovery 
conference required by 
Rule 26(d)&(f). Requires 
objections to be specific 
and complete. 

34 Production of Documents 
and Things. Prohibits 
request before required 
discovery conference. 

36 Requests for Admission. 
prohibits request before 
required discovery 
conference. No 
limitations placed on 
number. 

37 Failure to Make 
Disclosure or Cooperate 
in Discovery. Allows 
motion for failure to 
give automatic disclosure 
and requires good faith 
consultation before any 
motion to compel. 
Authorizes sanctions 
including prohibiting 
trial use of undisclosed 
evidence. 

38 Jury Trial of Right. 

50} 

Clarifies requirement to 
file demand. 

52) Technical Amendments 
53) 

54 Costs & Attorneys' Fees. 
sets rules for attorneys' 
fees demands. 
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SECTION AND CONTENT OF REPORT 

Conflicts with current local 
rule and section VI of Report 
(Discovery). 

No anticipated impact. 

No anticipated impact. 

Conflicts only to extent it 
refers to automatic disclosure 
requirements which were 
rejected in Report. 

No anticipated impact. 

No anticipated impact. 

No anticipated impact. 
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AMENDED RULE 

58 Entry of Judgment. 
Clarifies effect of 
request for costs or 
attorneys' fees. 

71A Condemnation of Property. 

72 

Change to incorporate 
other rule changes. 

Magistrate Judges. Minor 
wording change. 

73 Magistrate Judges, Trial 
by Consent. Allows court 
to advise of the 
availability of referral 
if also advises they are 
free to withhold consent. 
Prohibits advising judge 
of party's response to 
clerk's notification of 
right to referral. 

74) 
75) Technical Changes 
76) 
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SECTION AND CONTENT OF REPORT 

No anticipated impact. 

No anticipated impact. 

No anticipated impact. 

May have minor impact on 
Section VII. of Report (ADR). 

No anticipated impact. 
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