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Introduction 

~TII HE COURT-ANNEXED EARLy MEDIATION PROGRAM was implemented on an 
ex.perimental basis in response to the concerns of cost and delay facing civil 

litigants in the United States District Court for the Eastern District of Pennsylvania. The 
program's goal is to increase the rate of case resolution early in the litigation process, 
without the expenditure of judicial resources. As part of its commitment to monitoring 
the early operation and effectiveness of this experimental program, the court has 

conducted a survey of attorneys and mediators involved in the initial period of the 
program's operation. This report presents the results of that survey and provides some 

important information about the program to date. 

BACKGROUND 

The Court-Annexed Early Mediation Program is the product of a bench-bar 
initiative that linked informal suggestions by leading Eastern District practitioners and 
a receptivity on the part of local judiciary that has been recognized for its efforts to 

reduce court congestion via Alternative Dispute Resolution (ADR). After intensive 
committee deliberations, an early mediation program emerged and took effect on an 
experimental basis beginning January 1, 1991. 

In the experimental program, cases in one-half of the docket of the Eastern 
District are chosen at random (all cases assigned an "odd" docket number when filed), 

excluding certain categories, l and are subjected to a mandatory settlement conference 
conducted by a volunteer lawyer-mediator at an early point in the litigation. The even
numbered cases, which do not go to mediation, serve as a control group for comparison 

purposes. Attorney mediators are assigned to cases on a random basis, without regard 

to the kind of practice, substantive specialty, or background. The Program Guidelines 

describe the mediation as a "facilitated negotiation process, " in which the mediator tries 

·Social security cases, cases in which a prisoner is a party, cases eligible for arbitration pursuant to 
Local Civil Rule 8, asbestos cases, and any case that a judge determines, sua sponte, or on application 
by an interested party (including the mediator) is not suitable for mediation (Rule 15). 

1 



COURT-ANNEXED EARLY MEDIATION PROGRAM 

"to bring the parties to, or closer to, a negotiated settlement." 

In order to evaluate the effectiveness of the experimental program from January 

1, 1991 through June 10, 1992, a representative of the Federal Judicial Center, along 

with the members of the Alternative Dispute Resolution Subcommittee of the Federal 

Courts Committee of the Bar Association of Philadelphia, one judge, and the Clerk of 

Court, created two questionnaires on the Early Mediation Program-one for attorneys 

and one for mediators. The questionnaires were mailed to approximately 2,000 attorneys 

and 350 mediators between August 1, 1992 and September 30, 1992, to cover a total of 

788 cases. Questionnaires were mailed to all attorneys and mediators who participated 

in the program. 

Although more than one attorney was associated with each case, usually only one 

attended the mediation conference, but it was not known which attorneys attended at the 

time the questionnaires were mailed; therefore, questionnaires were mailed to all of the 

attorneys, and only those who were actually involved in the mediation conference 

responded. The number of attorney questionnaires returned, then, actually reflects the 

number of mediated cases in which attorneys were involved. Likewise, many mediators 

were involved in more than one case, so the number of mediator responses actually 

reflects the number of cases in which they were involved, not the number of mediators. 

Data from the first sixteen months of operation suggest that the new program may 

be accomplishing its intended purpose of increasing the rate of early settlement without 

expending additional judicial resources. An analysis of all of the District's civil cases 

filed in 1991, other than those categories excluded from the mediation program, reveals 

that, during the case stage in which mediation usually takes place (91 to 180 days after 

complaint filing), the rate of settlement for mediated cases was 41 percent higher than 

the rate for cases in the control group. 2 

REsPONSES 

As of December 4, 1992, mediators had completed and returned 347 question

naires, and attorneys had completed and returned 742 questionnaires. 

The responses for all questions are given in the Findings section, which follows. 

It was not always possible for all respondents to answer every question, depending on 

the time that had elapsed between the mediation conference and the completion of the 

questionnaire. Thus, the percents shown in the Findings section represent the proportion 

of respondents who actually answered the question. The Summary & Conclusions section 

provides a review and analysis of the responses to the questionnaires. The questionnaires 

themselves are reproduced in the Appendix. 

2Settiement includes voluntary dismissals and consent judgments. 
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Findings 

IITII HE RESPONSES TO THE QUESTIONNAIRES are presented here in three parts. The first 
section, Comparative Results, discusses responses to those questions that were 

identical in the mediator and attorney questionnaires. Question-by-question findings for 

each questionnaire are then reported in Questionnaire for Mediators and Questionnaire 
for Attorneys. 

COMPARATIVE REsULTS 

The mediators' and attorneys' responses to identical questions are presented 

together here, to facilitate their comparison. 

IMPACT OF THE MEDIATION CONFERENCE. As shown in Figure 1, 46 percent of the 

mediators found the early mediation conference to be helpful in the resolution of the 

case, compared with 41 percent of the attorneys, and 43 percent of all respondents. Only 

one mediator reported that the conference was detrimental, and only 4 percent of the 

attorneys reported that it was detrimental. 
~use the ~---------------------FI-GU-R-E-1--------------------~ 

conference may have 

been helpful or 

detrimental In a 

number of different 

ways, the respon

dents were asked to 

break their answers 

down in greater 

detail. Figure 2 

presents the answers 

that the mediators 

and attorneys gave to 

eight questions on 

How helpful or defrfmenr.1 w •• the Nrly medleUon 
conlerenc. In the reao/utlon 01 the c. •• ? 

V.rt helplUl 
1~ 

DeIr1....,,1aI 
". 

1< ''''' 

COll8lNED RESPONSES 

C.on' uy .... 

UIIIe ImPKI 
4~ 

Delrimontal 
3 ... 

specific ways in which the early mediation conference was helpful, had no effect, or was 
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detrimental. (The 
FIGURE 2 

mediators were given 

an answer choice of 

"can't say" for this 

How the MedIation Conference Affected the Case: 

group of questions, but 

the attorneys were not.) 

The responses to this 

question generally 

confirmed the findings 

from the previous ques

tion about whether the 

conference was helpful 

or detrimental. Virtual

ly none of the media

tors said that the con-

Med. 
Att. 

Med. 
An. 

Med. 
An. 

Med. 
An. 

Med. 
An. 

ference was detrimental Med. 
An. 

Med. 
Att. 

Med. 
An. 

All Respondent. 

Uovlng the parties toward settlement 
~/////////////////////H. "< M'/;;#~$M_ 

V///////////////H.W/~~ ~ 

~////////////////////////U////Li ,::«{{{$M~;_ 

~///////////////////A W4/////////$/$~; 

Defining scope 01 discovery earlie, than it would have been 
Q///////////////.'-:,,/U//d;",///,///,;///&,;///4!V.,WH,wRH,,_ 
U////H'h!. "I.~###$#////'1WY###~~//$/h . 

PromptJng the exchange of essential documents earfler 
V////////////////Li ",/U/U//////H/$,M//'w$/$///'w,,;_ 
V////////H.:#~~ 

Identifying strengths and -me.uea or the case 
~//////////////////////;.; //,,~%;M«//";M>r$~_ 

"'///////////////////////h/~///M . 

E}If»dfflng the resolution 01 the case 
U/////////////////.'-: ~;;'y//.0.,w////,@/"

q/////////////A'~ 

Reducing the coat 01 resolving the caae 
V//////////////L; ,:0;,;"«'H,,;,uZ'A __ , 

~////////////.'-:W'~~ 

Improving relarionahipa between the pamea 
H////////////////b ,,";';;/u/u7#/,#/;&&0 _ 
Q//////////A~ 

25'" 50'" 75'" 100'" 

PERCENT OF RESPONDENTS 

in any way, and very 

few of the attorneys 

said so. The mediators 

(66 percent) found the 

conference to be most 

helpful in terms of 

defining the issues 

earlier than they other-

Only the medlatOl queaJlonneJre Included an _we, choice of 'can't say.' 

wise would have been 

Dean, aay 
• Detrimental 

.No effect 

~Helpful 

(compared with 44 percent of the attorneys). About half of the mediators found the 

conference to be helpful in terms of moving the parties toward settlement (49 percent). 

Fifty-one percent of the attorneys and 49 percent of the mediators reported that the 

conference was helpful in identifying strengths and weaknesses in the case. 

CONFERENCE OurcOME AND DURATION. Nine percent of the mediators and the same 

percentage of the attorneys reported that a settlement was reached during the mediation 

process. One hour was the most frequently reported duration for a mediation conference 

among all respondents, with 42 percent" of mediators reporting that their conference lasted 

for an hour, and 40 percent of attorneys reporting the same. Very few of the conferences 

took less than 30 minutes or more than two hours. (See Figure 3.) 

FACTORS AFFECI1NG THE IMPACf OF THE CONFERENCE. Overall, the attorneys and 

the mediators agreed about the impact of various factors on the mediation conference, 

as shown in Figure 4. About half of all respondents felt that the mediation conference 

4 



FINDINGs: COMPARATIVE REsULTS 

FIGURE 3 

Duration of the Mediation Conference: 
Comparative Findings 
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occurred too early in the 
case for it to be useful, 

and that additional discov

ery was needed. The tim
ing of the conference, 
therefore, appears to be the 
single most important 

factor in the attorneys' and 
mediators' appraisal of the 

early mediation confer
ence. 

PRIOR EXPERIENCE. 

Thirty-four percent of the 

mediators had served as 
counsel in a case mediated 

in the Early Mediation 

Program in the Eastern 

District of Pennsylvania, 

DURATION OF MEDIJ.T10N CONFERENCE 

o 

FIGURE 4 
Factors That Affected the Impact 
of the Early Mediation Program 
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and 11 percent of the attorneys had served as mediators in such cases. Figure 5 shows 
the percent of mediators and attorneys who served as counselor mediators in a court-an

nexed program in another federal or state court and the respondents' level of approval 

of the court-annexed mediation program. Nearly all of the respondents approved of court
annexed mediation programs in general (94 percent) and of the program in the Eastern 

District of Pennsylvania in particular (90 percent). 

FIGURE 5 

Experience With and Attitudes Toward 
Early Mediation Programs 

H.". you .e",.d •• coun." or 
m.dlator In • court-anne.ed 
mediation progr.m el •• wll.,.? 

20% 

In lIener.'. do you .ppro"e 0' 
court-anne.ed mediation prOllram.? 

Do you .ppro"e of th. Court-Anne.ed 
Early Mediation Program In tile 
E •• tern DI.trlct of Penn.y"'.nle? 

95% 

93% 

PERCENT OF RESPONDENTS 
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FINDINGs: QUESTIONNAIRE FOR MEDIATORS 

QUESTIONNAIRE FOR MEDIAIDRS 

The Questionnaire for Mediators, which is reproduced in the Appendix, contained 

questions about the mediators' experience with the early mediation program. The ques

tions and the mediators' responses are presented in the charts that follow. 

1. The first severa' questions ask about the administration 
of the mediation program in this case. 

Old you receive ... 

e. tlmely notlce of "'e 
date of the medIation 
conference? 

b. adequate InformatIon 
about the tlme and locatlon 
of the conference? 

c. the ca.e document. 
"'r enough In advance 
to prepare adequately 
for the conference? 

Yes 342 
100'16 

Yes 339 
99'16 

No 3 
1'16 

Yes 334 
98% 

2. Overall, how helpful or detrimental do you believe the 
early mediation conference was In the resolution of the case? 

Somewhat helpful 99 
29% 

Uttle impact 
36% 

9 

~11111_~very helpful 59 I 17" 

Very detrimental 1 
0% 

«1%) 

58 
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3. Please indicate whether you believe the mediation 
conference was helpful or detrimental in ... 

(.J movl"g the part,.. tOtdrrl •• tt/.ment 

No effect 
33% 

Helpful 162 

Can't say 60 
18% 

(eJ helping the partJu dell". fit •• cope Df 
discovery Hrll.,. tit." tltey oUtetwf .. would h • .,. 

No effect 160 
49% 

Helpful 117 
36% 

Can't say 49 
15% 

(.) h.'pl"l1 the IMrt/ •• Id."tlfy the 
.trength. and w .. kn ••••• of the c ... 

Helpful 111 
49% 

No effect 83 
36% 

Can't say 34 
15% 

(II) reducing the co., '0 'lUg.'. the ca •• 

No effect 87 
26% 

Detrimental 
2% 

Helpful 113 
34% 

Can't say 128 
38% 

10 

(IJJ helping "'. partl .. d.f",. the "'UN 
.. rll.,. "'." they othetwIu would haw 

Helpful 218 
66% 

Can't say 32 
10% 

No effect 82 
25% 

(dJ promptl"" tIte partJe. to .~c".,." • .... "U., 
documem. ,,""r ",." tltey 0"'''''. would hen 

No effect 147 
46% 

Can't say 54 
17% 

{fl .1fpedlting 'h. ,..Io/ut/on 
of the cu. 

No effect 90 
27% 

Helpful 131 
40% 

Can't say 107 
33% 

(h) Improving the ,.'.Uonlhlp ...tw .. n the IMrtI •• 

Helpful 132 

No effect 104 
31% 

Detrimental 6 
2% 

40% 

Can't say 92 
28% 



FINDINGs: QUESTIONNAIRE FOR MEDIATORS 

4. Did any of the parties participate in the mediation conference? 
By telephone or In person? How did their absence 
or participation affect the resolution of the case? 

Did not participate 

88% 

Had no effect 310 
80% 

87 In penlon 
(26%) 

Their absence or participation •.. 

11 

Hindered resolution 39 
10% 

Helped resolution 40 
10% 
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COURT-ANNEXED EARLY MEDIATION PROGRAM 

5. Was • settlement reached during the mediation process? 

No 301 
90% 

Yes 33 
10% 

6. Approximately how long did the mediation conference 'ast? 

160 

137 
140 

120 

100 

80 

80 

40 

20 

4 

0 
< 15 min 15 min 30 min 45 min 1 hr 1.5 hra 2 hra 3hra W hrs 

DURATION OF CONFERENCE 
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FINDINGs: QUESTIONNAIRE FOR MEDIATORS 

1. Was the locaUon of the conference 
helpful to the mediation process? 

Location helpful 67 
63% 

Location not helpful 39 
37% 

8. For each statement below, please Indicate 
whether you agree or disagree. 

o Agree • Disagree Et.l can' Say 

Conference occurred 100 8IIrly 
in the case to be useful. 

8a l ~ 

8b~ ............ .. 
Settlement was not a realistic goal at alf. 

8c 

Additional 

8d~ .......... _ m 

Legal/ssues were too complel( for the conference to be useful. 

8a 

Factual issues were too complex for the conference to be useful. 
at 

Conference W88 100 brief to permit meaningful diacuasion. 
8g 

One or more attomeys had not adequately prepared. 
8h 

One or more pertles did not pattie/pete /n good faith. 

81 

One or more attorneys did not participete /n (lood faith. 

8J 

o 50 100 150 200 250 300 350 400 

NUMBER OF RESPONDENTS 
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9. How much time did you spend In preparing 
for the mediation conference? 

122 

~ 

100 

:10% 

33 
27 

1011. 22 

"' ~ 
U 

~ l 
II .'11. 

,/ 2'11. .1,l 

7 

2'11. 

15 min 30 min 45 min 1 hr 1.5 hIS 2 hIS 2.5 hra 3 hra 

TIME SPENT PREPARING 

l 

10. Including this case, how many cases have you mediated 
in the Court-Annexed Early Mediation Program in thl. district? 

180 

180 

140 

120 

100 

80 

80 

40 

20 

0 
On. Two Thr •• Four Five Six S.ven+ 

NUMBER OF CASES 
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FINDINGs: QUESTIONNAIRE FOR MEDIATORS 

11. Would training as a mediator be helpful to you 
In your participation In the mediation program? 

Would not be helpful 192 
61% 

Would be helpful 124 
39% 

12. The tollowing questions ask about your experience with 
court-annexed mediation programs and your views 'oward them . 

•• H • .,. )"011 .fHNd •• coun .. ' 
In • u .. Ift"".,,,, In the 
E.fIy .,.",.tIon Progralft In 
thl. dll'Tlc'? 

Ves 112 
34% No 220 

66'1(, 

c. In fIIII.ral, do )"011 .ppm.,. 0' court .. nn •• ed 1ft"',.lIon 
progralft. ? 

Ves 316 
95% No 16 

5% 

15 

b. H • .,. you •• ,.,.d •• coun •• ' 
01' ",.,,18'or In • court-.nn."." 
profralft In .noth.r ted.ral or m,. court? 

Ves 131 
39'1(, No 202 

61% 

d. Do )"011 .PPNN 0' the Court
Anne.'" E.rty .,edl.,lon Program 
In tile & •• m D/lttfcf 0' ""1 

Vea 295 
91% No 30 

9'1(, 
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FINDINGs: QUESTIONNAIRE FOR ATTORNEYS 

QUESTIONNAIRE FOR ATTORNEYS 

The Questionnaire for Attorneys, which is reproduced in the Appendix, contained 

questions about the attorneys' experience with the early mediation program. The 

questions and the attorneys' responses are presented in the charts that follow. 

1. Old the scheduling of the conference assist 
the parties In reaching a settlement? 

No, did not assist 204 
27% 

V88, assisted 41 
8'1(, 

2. Overa", how helpful or detrlment.' do you believe the 
early mediation conference wal In the resolution of the cale? 

UttIe Impact 3n 
52% 

Somewhat detrimental 21 
3% 

19 

Very detrimental 6 
1% 

Very helpful 126 
17% 

Can, say 24 
3% 
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3. Please indicate whether you believe the mediation 
conference was helpful or detrimental in ... 

a. Moving the partl.. toward .ettl.ment 
Helpful 272 

No effect 444 
61 % 

37% 

Detrimental 16 
2% 

c. HelpIng the partie. define the scope of 
dl.conry ea"'er than tltey would han 

No effect 
79% 

Helpful 146 
20% 

Detrimental 4 
1% 

e. Helping the partie. Identity the 
.trength. and weakne •• es of the ca.e 

Helpful 370 
51 % 

No effect 345 
48% 

Detrimental 9 
1% 

g. Reducing the cost ot 
resolving the cue 

No effect 
65% 

Helpful 207 
29% 

Detrimental 44 
6% 

b. Helping the partie. define the 
I •• ue. earlier than they would ha"e 

Helpful 318 

No effect 406 
56% 

44% 

Detrimental 4 
1% 

d. Prompting the partIes to exchange e.sentlal 
documents ea"'er than they would ha"e 

20 

No effect 
77% 

Helpful 164 
23% 

Detrimental 5 
1% 

f. Expediting the resolution 
of the ca.e 

No effect 478 
66% 

Helpful 236 
32% 

Detrimental 13 
2% 

h. Improving re/at/on.hlps 
between the partie. 

No effect 
71 % 

Helpful 192 
26% 

Detrimental 17 
2% 



FINDINGs: QUESTIONNAIRE FOR ATTORNEYS 

4. Did your client participate In the mediation conference? 
By telephone or in person? How did your clienfs absence 

or participation affect the resolution of the case? 

Did not participate 

85% 

In person 
54 (7%) 

5/1 
By telephone 
(8%) 

My clienfs absence or participation ..• 

Had no effect 632 
91% 

21 

Helped resolution 47 
7% 

Hindered resolution 13 
2% 
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5. Old any opposing party participate In the mediation conference? 
By telephone or In person? How did their absence 
or participation affect the resolution of the case? 

Did not participate 

71% 

Had no effect 553 
82% 

The absence or participation 
of the opposing party •.• 

22 

'75 In person 
(24'11.) 

Hindered resolution 59 
9% 

Helped resolution 60 
9% 



FINDINGs: QUESTIONNAIRE FOR ATTORNEYS 

6. Was a seHlement reached during the mediation process? 

Settlement reached 67 
9% 

No response 72 
10% 

No settlement 603 
81% 

7. Approximately how long did the mediation conference last? 

300 

250 

~ z 
~ 200 
Z o 
A. 
~ 
III 
E 150 
II. o 
E 
III 
III 100 :. 
~ z 

50 

260 

3 
o~~~~~~~~~~~~~~~~~~~ 

< 16 min 16 min 30 min 46 min 1 hr 1.6 hr. 2 hrs 2.6 hr. 3 hrs " hns 

DURATION OF CONFERENCE 
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B. For each statement below, please Indicate 
whether you agree or disagree. 

8. Conference occurred too early In 
the case to be useful. 

346 (49%) 
364 (51%) 

b. Setllement was not realistic so early in the case. 

~ .... 411 (58") 

c. Settlement was not realistic 8t a/l. 

122 (17") 

.Agree 

~Disagree 

597 (83") 

d. Additional discovery was needed to make the conference useful. 

367 (52") 
340 (48") 

~. 

e. Legal issues were too complex for the conference to be useful . 

. 109 (15") 

f. Factual issues were too complex for conference to be useful. 

165 (23") 

g. Conference was too brie' to permit meaningful discussion. 
59 (8") 

h. Conference would have been more eWective if 
mediator had more experience In the 8ubject matter. 

24 

. 605 (85") 

545 en") 

636 (92") 

528 (76") 



a 

b 

c 

d 

FINDINGs: QUESTIONNAIRE FOR ATTORNEYS 

9. For each statement below, please 
Indicate whether you agree or disagree 

D Agree • Disagree 

Mediator was adequately prepared to discuss the case. 

88% 

~~~~~~~~~~lnUI discussion. 

69% 

Mediator was fair and Impartial. 

95% 

Procedures used In the conference were fair. 

97% 

,-L--_It-.!..tllm~ were not adequately prepared. 

e 22% 

One or more part/es did not participate In good faith. 

f 18% 

Parties had discussed settlement before the conference. 

46% g ,..------~ , 
Client wanted a long-standing relationship wfth oppoaing parfy. 

o 100 200 300 400 500 600 700 800 

NUMBER OF RESPONDENTS 
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10. The questions below ask about the administration 
of the mediation program In this case • 

.. Did )IOU raceIve timely notke 01 
the med;.t#on conlelence? 

b. Did)lOU rtJCeNe edequMJ Inionn. 
tlon about the time and location 01 
the con~? 

c. Were )IOU ~ Infotmed 
about the purpoN 01 the ctJIIfrHanctJ 
and )lOUr rMpOMIbiIitiM regenJing it? 

712 (96'lIo) 

d. Were )lOUr ICheduJlnQ conalTllln~. 
" l1li)'. adequelely laken i/llo account? 

e. was the IocaIIon 01 the conIerence 
helpful to the medietion pIOCua? 

t. Would)lOU ptW'" lID hftII'e pwtici
paIBd In nlectJng the medleJDr? 

11. Would)lOUr client hftII'e paid e fee 
for the mtK/;.t/on CMfwence? 

838 (80%) 

o 200 400 500 800 

NUMBER RESPONDING -vES· 

11 a. How many of your cases have been referred to the 
Court-Annexed Early Mediation Program in this district? 

1 f b. In how many cases was a conference actually held? 

Number of cases 
referred to program * 

Onl 

46" 

Three 
15" 

*Includinll the currenl cue. 

3" 

Total respondents for rill. qU8/Jlton = 553. 

26 

Number 01 cases for which 
• conlerence was held 

One 
51" 

~ .. ~~~ 

~:;:'} , .. . ,.,. "J~~ . 

Elevln+ 
4" 

. 
Three 3" 
13" 



FINDINGs: QUESTIONNAIRE FOR ATTORNEYS 

11 (continued). The following questions ask about 
your experience in mediation programs and your 

general view toward the program. 

0 

c. Han you .erved a. mediator In 
the Early lIedl.tlon Program In 
thl. dl.trict? 

d. Han you .ernd •• coun.el 
or mediator In a court-annexed 
medlaUon program ".for. now? 

e. In fleneral, do you appron of 
court·attnexed medlaUolt program.? 

53 

f. Do you approve of t"e Court-
Annexed Early lIedlaUolt Proflram In 
the Ea.tern DI.trlet of Peltlt.y#tfanla? 

81 
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COURT-ANNEXED EARLY MEDIATION PROGRAM 

12. If the case has terminated, please answer the following questions. 

a. Did the parties settle the case 
01 was It otherwIse term/n.ted? 

b. How favolable to YOUI client 
w.s the tlnal lesult In the case? 

Very favorable 130 
24~ Par1ie8 settled 424 

78~ Favorable 223 
41'110 unfavorable 19 

4% 
Terminated 123 

22% 

c. How uU.tled w •• YOUI client 
with the final ,...ult In the c •• e? 

Very dissatisfied 
5% 

Vary satisfied 
40% 

27~ Somewhat4~Sfied 250 

210~SOmewhal dissatisfied 41 
8% 

Unfavorabla 25 
5% 

Neither 145 
27% 

d. How .atlsfled was YOUI client 
with the mediation process? 

Can't say 314 
58% 

Very dissatisfied 23 
4% 

Somewhat dissatisfied 46 
8% 

SruI'lAliomat satisfied 112 
20% 

Very satisfied 63 
11 % 

e. How '.'r we. the fln.1 re.ult to 
the partl •• Involved In the ca •• ? 

Very fair 248 
46% 

Very unfair 13 
2% 

Somewhat fair 237 
«% 

28 
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Summary & Conclusions 

N QUESTIONS 3 AND 13 OF BQTH QUESTIONNAIRES, the respondents were invited 

to add any comments or suggestions that they had about the experimental Early 
Mediation Program. In general, these additional comments and suggestions supported the 

answers to the specific questions, and serve as a useful summary of the questionnaire 
findings. 

GENERAL COMMENTS 

Nearly all of the attorneys and mediators who responded to the questionnaire 

thought that the Early Mediation Program was worthwhile and should be continued. 

Many attorneys praised the efforts of their mediators. The general feeling was that 
notification was prompt and the conferences were held in suitable locations. Attorneys 

and mediators broadly agreed that mediation helped to bring the parties together, by 

forcing them to confront the important issues of the case, encouraging them to approach 

a middle ground, and highlighting points of agreement between them. 

The main complaint that attorneys and mediators expressed was that the 

conference was scheduled far too early to be of value in helping to settle the case.3 The 

attorneys thought an early conference was useful in defining the issues of the litigation 

but of little value in helping the case settle before the discovery process had begun. This 

was particularly a problem in FELA cases. Some attorneys suggested that counsel should 
have input into selecting the timing of the conference, so that where extensive discovery 

is necessary to unearth the facts, a conference may be held at a later date. Some 

mediators felt that follow-up conferences should be scheduled in which the same mediator 

presides, that the mediator should retain contact with the case to facilitate discovery, and 

that the mediator should meet again with the parties when settlement is more likely to 
occur. 

3However, one of the attorneys commented that, "The conference was held after a full hearing on a 
preliminary injunction and, as a consequence, after there had been substantial discovery, testimony, and 
court rulings. Accordingly, although the arbitrator did a good job, there was-in essence-little for him 
to do. It might have been worthwhile if the conference had been earlier ... 
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The general feeling was that the more complex the issues were, the less likely the 

conference was to be successful. Many attorneys claimed that medical malpractice, for 

example, is too complex to be resolved in a mediation conference. This response 
reflected an overall finding that mediation, while effective in some circumstances, is not 

appropriate for every case-for example, product liability cases, complex factual cases, 

and cases where an important principle is involved. 

The respondents also stressed that, in order for early mediation to be effective, 

attorneys and mediators must be fully prepared, all parties must cooperate fully, and all 

information must be exchanged in advance of the conference. It is possible that those 

mediators who were found to be inadequate by the attorneys in the mediated cases did 

not spend enough time preparing for the mediation conference or had not had enough 

experience in mediating cases, or both. They might also benefit from mediator training; 

indeed, 39 percent of the mediators said that they would find such training helpful. 

The in-person appearance of all parties in the case was also emphasized as an 

important component in the success of an early mediation conference. 

SUGGESTIONS 

Following is a summary of the respondents' general suggestions for improving 

the early mediation process: 

~ Judges should press for settlement at the mediation conference. 

~ Parties that are uninterested in participating in the mediation process should 

be permitted to forgo the conference. 

~ The location of the mediation conference should be convenient: the cost

effectiveness of the mediation program could be improved by appointing 

mediators whose offices are reasonably close to the offices of respective 

counsel. 

~ Schedule more than one meeting with the mediator. 

~ Have a follow-up meeting to verify the status of the case, with assigned 

judge. 

~ In the event a settlement is not possible, allow the mediator to obtain an 

agreement for admission of documents at trial, set the terms and agreements 

for completion of discovery, and require the adversaries to clarify their 

respective issues for trial. 

~ The mediator should be able to file a report with a suggested settlement. The 
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SUMMARY & CONCLUSIONS 

report should not be shown to the judge. However, at the end of the case, the 

report should be admissible in a Rule 11 type of proceeding if it is clear to the 

mediator that a defense/claim is without merit. 

CONCWSION 

The responses to the questionnaires sent to mediators and attorneys indicate that 

the Court-Annexed Early Mediation Program, with certain modifications based on the 

statistical information compiled by the Court and the survey findings reported here, has 

the potential to increase the success~l resolution of cases early in the litigation process. 

A well-run mediation program can thereby reduce unnecessary costs and delays to civil 

litigants in the United States District Court for the Eastern District of Pennsylvania. 
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. ":?<"~:"" ~C9URT"ANNExED EARLY"MEDlAn~N ~OGItAM ,J 

, E~ DISllUCT "O:F PENNsYLVANIA 
~ '":" :',~" ;: :,~" QuEsnONNAIRE ·'FOR. MEDIATORS 

,,:;;'- .. ::; 
"." 

" < 

.. : 

Our records show that }UU served as mediator in a case referred to the Court-Annexed Early Mediation 
Program established by Local Rule 15. The Mediation Program is an experimental program. To help us 
determine whether it is useful we need the views of those who have participated in the program. This 
questionnaire asks about }Uur experience in the case identified below. Your responses are confidential 
and will not be disclosed to the court, the attorneys, or the parties. Only aggregate information about the 
program will be reported. If}Uu did not mediate this case, please check the box to the right and return 
the blank questionnaire. 

D DID Nor MEDIATE THIS CASE. 

PLEASE ANSWER ALL QUESTIONS WITH REFERENCE TO THE FOUOWING C4SE ONIX: 

v. 

Docket Number: Mediation Conference date: 

Type of Case: 

1. The first several questions ask about the administration of the mediation program in this case. 

" PLEASE CHECK ONE RESPONSE FOR EACH QUESTION. 

1a. Did}Uu receive timely notice of the date of the mediation conference? 

1 b. Did}Uu receive adequate information about the time and location of the 
conference? 

1c. Did}Uu receive the case documents (pleadings, motions) far enough in 
advance to prepare adequately for the conference? 

1 2 
YES NO 

D D 

D D 

D D 

2. Overall, how helpful or detrimental do }UU believe the early mediation conference was in the 
resolution of the case? 

" PLEASE CHECK ONE RESPONSE. 

D 1 Very helpful. 

D 2 Somewhat helpful. 

D 3 It had little impact. 

Evaluation Queltionnaire for Mediaton in Mediated Cues 

D 4 Somewhat detrimental. 

D 5 Very detrimental. 

D 6 I can't say. 

July 1992 



Court-Annexed Mediltion Prognm, PA-E 2 

3. An early mediation conference may be helpful or detrimental in a number of different ways. Please 
indicate whether you believe the mediation conference was helpful or detrimental in: 

" PLEASE CHECK ONE RESPONSE FOR EACH STATEMENT. 

1 2 3 4 
H~lnfyl NQ Dmi: ~ 

~ ~ ~ 

3a. Moving the parties toward settlement. D D D D 

3b. Helping the parties define the issues earlier than 
they otherwise \Wuld have. D D D D 

3c. Helping the parties define the scope of discovery 
earlier than they otherwise \Wuld have. D 0 D D 

3d. Prompting the parties to exchange essential 
documents earlier than they otherwise \Wuld 
have. D D D D 

3e. Helping the parties identify the strengths and 
weaknesses of the case. D D D D 

3f. Expediting resolution of the case. D D D D 

3g. Reducing the cost to litigate the case. D D D D 

3h. Improving relationships between the parties. D D D D 

If you wish, please list any other ways in which you believe the early mediation conference was 
helpful or detrimental in this case. 

EVlluation Quelltionnaire for Mediltorw in Mediated ClSe. July 1992 



Court-Annexed Mediation Prognm. PA-E 

4a. Did any parties participate in the mediation conference? 

,/ PLEAsE CHECK ONE. 

o 1 YES. And the participation of the parties ... 

o .2 No. And the absence of the parties ...... 

4b. If the parties participated, was the participation _ 

5. Was a settlement reached during the mediation process? 

,/ PLEAsE CHECK ONE. 

o 1 helped the resolution of the case 
o 2 had no effect on the resolution of 

the case 
o 3 hindered the resolution of the case 

Olin person 0.2 by telephone 

01 YES o 2No 

3 

6. Approximately how long did the mediation conference last? ___ hours 

7. Was the location of the conference helpful to the mediation process? 01 YES o 2No 

S. For each statement below, please indicate whether you agree or disagree. 

,/ PLEASE CHECK ONE RESPONSE FOR EACH STATEMENT. 

1 2 3 
~ Disagree Can't S~ 

Sa. The mediation conference occurred too early in the case for 
it to be useful. 0 0 D 

Sb. Settlement was not a realistic goal at such an early stage in 
the case. D 0 D 

Sc. Settlement was not a realistic goal for the case at all. 0 D D 

Sd. Additional discovery was needed to make a mediation con-
ference useful. D D D 

Se. The legal issues in the case were too complex to make an 
early mediation conference useful. D D D 

Sf. The factual issues in the case were too complex to make an 
early mediation conference useful. 0 0 0 

8g. The early mediation conference was too brief to permit a 
meaningful discussion of the case. D 0 D 

Sh. One or more attorneys in the case were not adequately pre-
pared for the mediation conference. 0 D D 

8i. One or more parties did not participate in good faith in the 
mediation conference. 0 D D 

Sj. One or more attorneys did not participate in good faith in the 
mediation conference. 0 D 0 
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Court-Annexed Mediation Program, PA-E 

9. How much time did )UU spend in preparing for the mediation conference? 

10. Including this case, how many cases have )UU mediated in the 
Court-Annexed Early Mediation Program in this district? 

11. Would training as a mediator be helpful to )UU in )Uur participation 
in the mediation program? 01 YES 

4 

hours 

cases 

o 2No 

12. The following questions ask about )Uur experience with court-annexed mediation programs and 
)Uur views toward them. 

" PLEAsE CHECK ONE RESPONSE FOR EACH QUESTION BELOW. 

12a. Have)Uu served as counsel in a case mediated in the Early Mediation 
Program in this district? 

12b. Have)Uu served as counselor mediator in a court-annexed program 
in another federal or state court? 

12c. In general, do )UU approve of court-annexed mediation programs? 

12d. Do)Uu approve of the Court-Annexed Early Mediation Program in 
the Eastern District of Pennsylvania? 

1 2 
YES No 

o o 

o o 

o o 

o o 

13. We welcome any comments or suggestions )UU may have about the mediation program or its 
application to this case. 

THANK You 

Please return this questionnaire in the enclosed envelope. 
If you have any questions, you may call the Mediation Clerk 

lor the Eastern District 01 Pennsylvania at 
215-597-5760 
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': COURT-ANNEXED EARLY MEDIATION PROGRAM 

,EASI'ERN Drsnucr OF PENNsYLVANIA 

QUESTIONNAIRE:FOR ATIORNEYS IN MEDIATED CASES 

Our records show that }Qu represented a client in a case referred to the Court-Annexed Early Mediation 
Program established by Local Rule 15. The Mediation Program is an experimental program. To help us 
determine whether it is useful we need the views of those who have participated in the program. This 
questionnaire asks about }Qur experience in the case identified below. Your responses are confidential 
and will not be disclosed to the court, other attorneys, the mediator, or the parties. Only aggregate infor
mation about the program will be reported. 

PLEAsE ANSWER AU QUESTIONS 'YflTH REFERENCE TO THE FOlLOWING CASE OND': 

v. 

Docket Number: Type of case: 

Mediator: ____________ _ Mediation Conference date: 

1. If the case was settled after notice of a mediation conference but 
befOre the conference was held, did the scheduling of the confer
ence assist the parties in reaching a settlement'? 

1 
YES 

o 

2. Overall, how helpful or detrimental do you believe the early mediation conference was in the 
resolution of the case'? 

.I PLEASE CHECK ONE RESPONSE. 

o 1 Very helpful. 

o 2 Somewhat helpful. 

o 3 It had little impact. 

o 4 Somewhat detrimental. 

o 5 Very detrimental. 

o 6 I can't say. 

Evaluation QuclIlionnaire for Attorney. in Mediated easeB 
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3. An early mediation conference may be helpful or detrimental in a number of different ways. Please 
indicate whether )Qu believe the mediation conference was helpful or detrimental in: 

./ PLEAsE CHECK ONE RESPONSE FOR EACH STATEMENT. 

1 2 3 
Hell2ful NQ Detri-

2 

~ Illimt& 

3a. Moving the parties toward settlement. D D D 

3b. Helping the parties define the issues earlier than they 
otherwise \\{)Uld have. D D D 

3c. Helping the parties define the scope of discovery. D D D 

3d. Prompting the parties to exchange essential docu-
ments earlier than they otherwise \\{)Uld have. D D D 

3e. Helping the parties identify the strengths and weak-
nesses of your client's case. D D D 

3f. Expediting the resolution of the case. D D D 

3g. Reducing the cost to litigate the case. D D D 

3h. Improving relationships between the parties. D D D 

If)Qu wish, please list any other ways in which )Qu believe the early mediation conference was 
helpful or detrimental in this case. 

4a. Did )Qur client participate in the mediation conference? 

./ PLEASE CHECK ONE. ./ PLEASE CHECK ONE • 

D 1 YES. And the participation of the client .... 
D 1 helped the resolution of the case 
D 2 had no effect on the resolution of 

D 2 No. And the absence of my client .......... 
the case 

D 3 hindered the resolution of the case 
4b. If )Qur client participated, was the participation .... D 1 in person D 2 by telephone 

Evalu.tion QueltionMire for Attorney. in Mediated C .. e. July 1992 



Court-Annexed Mediation Proifllm, PA-E 3 

Sa. Did any opposing party participate in the mediation conference? 

,/ PLEASE CHECK ONE. ,/ PLEASE CHECK ONE. 

D 1 YES. And the participation of the opposing party .... 
D 1 helped the resolution of the 

case 

D 2 No. And the absence of the opposing party ........... 
D 2 had no effect on the resolution 

of the case 
D 3 hindered the resolution of the 

case 

Sb. If any opposing party participated, was the participation D 1 in person D 2 by telephone 

6. Was a settlement reached during the mediation process? D 1 YES D 2No 

7. Approximately how long did the mediation conference last? hours 

S. For each statement below, please indicate whether you agree or disagree. 

,/ PLEASE CHECK ONE RESPONSE FOR EACH STATEMENT. 

1 2 
Agree Disjigree 

Sa. The mediation conference occurred too early in the case fur it to be 
useful. D D 

Sb. Settlement was not a realistic goal at such an early stage of the case. 
D D 

Sc. Settlement was not a realistic goal fur the case at all. 
D D 

Sd. Additional discovery was needed to make a mediation conference 
useful. 

D D 
Se. The legal issues in the case were too complex to make an early 

mediation conference useful. 
D D 

Sf. The factual issues in the case were too complex to make any early 
mediation conference useful. 

D D 
Sg. The early mediation conference was too brief to permit a meaningful 

discussion of the case. 
D 0 

Sh. The early mediation conference would have been more effective if it 
had been conducted by a mediator with expertise in the subject matter 
of the case. 

D 0 
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Court-Annexed Mediation Program, PA-E 4 

9. For each statement below, please indicate whether }Qu agree or disagree . 

.t PLEASE CHECK ONE RESPONSE FOR EACH STATEMENT. 

1 2 
AKree Di~agre~ 

9a. The mediator was adequately prepared to discuss the case with 
the parties. D D 

9b. The mediator was effective in getting the parties to engage in 
meaningful discussion of the case. D 0 

9c. The mediator was fair and impartial. 0 0 

9d. The procedures used in the mediation conference were fair. 0 0 

ge. Some attorneys were not adequately prepared for the mediation 
conference. 0 0 

9f. One or more parties did not participate in good faith in the 
mediation conference. 0 0 

9g. The parties had discussed settlement befure the mediation confer-
ence. 0 0 

9h. My client wanted to maintain a long-standing relationship with 
the opposing party. 0 D 

10. The questions below ask about the administration of the mediation program in this case. 

.t PLEASE CHECK ONE RESPONSE FOR EACH QUESTION. 

1 2 
YES No 

lOa. Did }QU receive timely notice of the date of the mediation conference? 0 D 

lOb. Did you receive adequate information about the time and location of the 
conference? 0 0 

lOco Were you adequately informed about the purpose of the conference and 
your responsibilities regarding it? 0 0 

lOd. Were your scheduling constraints, if any, adequately taken into account? 0 0 

10e. Was the location of the conference helpful to the mediation process? 0 0 

1 Of. Would you prefer to have participated in selecting the mediator? 0 0 

109. Would your client have paid a fee for the mediation conference? 0 0 
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11. The following questions ask about }Uur experience in mediation programs and }Uur general view 
toward such programs. 

l1a. Including this case, how many of }Uur cases have been referred to 
Court-Annexed Early Mediation Program in this district? 

ltb. In how many of these cases was an early mediation conference 
actually held? 

" PLEAsE CHECK ONE RESPONSE FOR EACH QUESTION BEWW. 

ltc. Have}Uu served as mediator in the Early Mediation Program in this 
district? 

ltd. Have}Uu served as counselor mediator in a court-annexed program 
in another federal or state court? 

He. In general, do }UU approve of court-annexed mediation programs? 

llf. Do you approve of the Court-Annexed Early Mediation Program in 
the Eastern District of Pennsylvania? 

12. If the case has terminated, please answer the following questions. 

" PLEAsE CHECK ONE ANSWER FOR EACH QUESTION. 

12a. Did the parties settle the case or was it terminated by some other method? 

o 

o 

o 

o 

o 1 Parties settled the case. o 2 Case terminated by some other method. 

12b. How favorable to }Uur client was the final result in the case? 

o 1 Very favorable o 4 Unfavorable 

o 2 Fawrable o 5 Very unfavorable 

o 3 Neither favorable nor unfavorable 

12c. How satisfied was }Uur client with the final result in the case? 

o 1 Very satisfied o 3 Somewhat dissatisfied 

o 2 Somewhat satisfied o 4 Very dissatisfied 

Evaluation Questionnaire for Attorney. in Mediated CueB 
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12d. How satisfied was your client with the mediation process? 

D 1 Very satisfied 

D 2 Somewhat satisfied 

D 3 Somewhat dissatisfied 

D 4 Very dissatisfied 

D 5 I can't say 

12e. How fair was the final result to the parties involved in the case? 

D 1 Very fair 

D 2 Somewhat fair 

D 3 Somewhat unfair 

D 4 Very unfair 

13. We welcome any comments or suggestions you may have about the mediation program or its 
application to this case. Please use the back of this page. 

THANK You 

Please return this questionnaire in the encl~ed envelope. 
If you have any questions, you may call the Mediation Clerk 

for the Eastern District of Pennsylvania at 
215-597-5760 

6 
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