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FOURTH ANNUAL ASSESSMENT OF THE PLAN FOR IMPLEMENTATION OF THE
CIVIL JUSTICE REFORM ACT OF 1990 IN THE
DISTRICT OF NEW JERSEY

I. INTRODUCTION AND METHODOLOGY

This is the fourth annual review of the Civil Justice Expense
and Delay Reduction Plan ("the Plan") adopted by the United States
District Court for the District of New Jersey on December 12, 1991.
Prior annual assessments were adopted on December 22, 1992, April
29, 1994, and April 28, 1995.

The Court has again relied on the advice of the Civil Justice
Expense and Delay Reduction Advisory Committee for the United
States District Court for the District of New Jersey ("the Advisory
Committee'"). The Court also continued to rely on the full-time
magistrate judges in the District. The recommendations set forth
herein, as well as the results of a survey of attorneys described
below, have been carefully considered by the Board of Judges.

The format of this Fourth Annual Assessment follows that of
its immediate predecessor. See Third Annual Assessment at 2.
Following this "Introduction and Methodology" there 1is an
"Assessment of the Dockets." The annual review then focuses on

programs or proposals intended to reduce cost and delay.



Il. ASSESSMENT OF THE DOCEETS

A, CONDITION OF THE CIVIL AND CRIMINAL DOCKETS'

1. civil?

(a) During the twelve-month period ending September 30, 1995,
civil case filings increased 7.8% from 6,392 to 6,892. Of this
total number, civil filings involving the United States numbered
1,114 cases (16% of the civil docket). The remainder were private
in nature.

(b) As of September 30, 1995, 6,078 civil cases were pending.
Of this total, 928 were cases in which the United States was a
party, prisoner cases numbered 1,018, and the remainder were
private in nature.

(c) During the twelve-month period ending September 30, 1995,
6,504 civil cases were terminated. 0f this total, 1,227 civil
cases involved the United States, prisoner cases numbered 1,124,
and the remainder were private in nature. Civil case terminations
rose 7.1% over 1994, 0.7% less than the increase in civil filings.

{(d) For 19%2, 19924 and 1995, the disposition rate of non-
prisoner civil cases, from the date of filing of the complaint, was

as follows:

! Civil and criminal caseload statistics are for the

statistical year which ended September 30, 1995. 1994 statistics
are for the statistical year which ended September 30, 1994.
1993 statistics are for the statistical year which ended on
September 30, 1993.

2 Civil caseload statistics for the District are graphed
in the Appendix at la-lla.



1993 1994 1995
Total Number of Cases

Disposed of 4,818 5,121 5,380
(100%) (100%) (100%)

Number of Cases Disposed of 623 661 805
Before Any Court Action (12.9%) (12.9%) (15.0%)

Number of Cases Disposed of 2,184 2,410 2,540
Before Pretrial (45.3%) (47.1%) (47.2%)

Number of Cases Disposed of 1,834 1,905 1,885
During or After Pretrial {38.1%) (37.2%) (35.0%)

Number of Cases Tried to 177 145 150
Disposition (3.6%) (2.8%) (2.8%)

During the operation of the Plan there has been an overall decrease in the
percentage of civil cases disposed of at trial.

(e) Consistent with (d) above, the median time intervals from filing to
disposition of non-prisoner civil cases from the filing of the complaint.for

1993, 1994 and 1995 were as follows:

1993 1994 1995
Filings Months PFilings Months Filings Months
All Civil Cases (4,818) 7 (5,121) 7 (5,380) 7
Cases Disposed of { 623) 4 { 661) 3 { 805) 3

Before Any Court Action

Cases Disposed of (2,184) 5 (2,410) 5 (2,540) 4
Before Pretrial

Cases Disposed of (1,834) 13 {1,805} 13 {(1,885) 13
During or After Pretrial

Cases Disposed of by ( 177) 25 ( 145) 25 { 150} 23
Trial to Completion
In 1995 97.2% of all non-prisoner civil cases terminated were disposed of within

13 months of filing, well within the eighteen-month period suggested by the Civil



Justice Reform Act (28 U.S.C. § 473(a)(2)(B)) within which a case
should be tried.

(f) The median disposition time of 7 months for all civil
cases terminated in 1995 ranked the District behind only eleven
others nationwide out of 94 (the nationwide average remained at 8
months) . The District ranked 72nd nationally in the median
disposition time of 23 months for cases tried to completion.3
However, only 2.8% (150 cases) of all terminated non-prisoner civil
cases fell into this category.

(g) The arbitration program (governed by General Rule 47) was
responsible for the disposition of 1,254 (or 19.3%) of the 5,504

civil cases disposed of in 1995. The success of the arbitration

program is reflected by the following:

3 Why did the median disposition time average 23 months

in 1995? Several factors may be responsible.

Judgeship vacancy months in the District as of September 30,
1995 totalled 36.4 months. This is the equivalent of the absence
of more than three judges during a period when the District’s
civil and criminal caseloads continued to increase. This has
also been the first time in the District’s history that three
judicial vacancies remained open for more than one year.

A second factor was the increase in weighted filings.
Products liability filings increased substantially over 1994
(127%) as did property fraud (103%), labor (26%), environmental
(25.6%) and drug-related property forfeitures (15.7%). These
time-consuming cases again impacted heavily on the District’s
median time disposition time.

Finally, the amount of judges’ time in terms of hours on the
bench presiding over criminal trials increased 17.3% over 1994 in
the face of three judgeship vacancies. Criminal trials consumed
over 35% of all judges’ time on the bench. This percentage {up
from 30.7% in 1994) does not include bench time for criminal
arraignments, motions, sentencings, etc. The availability of
judges to dispose of civil cases (complex or not) is subject to
the demands of their criminal calendars.

4



1993 1994 1995

Number of Cases Placed in 1,593 1,646 1,583
Arbitration

Total Cases Pending in 1,237 1,472 1,260
Arbitration

Cases Closed Prior 1,145 1,088 983
to Appointment of
Arbitrator

Cases Arbitrated or 262 290 271
Settled After Arbitrator
Appointed

Requests for Trial De Novo 142 173 146

De Hovo Requests Closed 128 115 106

Before Trial

Cases Left for Trial 14 58 48
or Tried to Completion

The number of cases placed in arbitration in 1995 remain consistent
with prior years and has increased by 37% since adoption of the
Plan. There has also been an increase over the past several years
in the number of cases closed before the appointment of an
arbitrator or an arbitration hearing.

{({h) As of September 30, 1895, 284 three-year or plder civil
cases were pending. This represents 4.7% of the pending civil
caseload.* Examples of three-year or clder civil cases, by nature

of statistical category, are as follows:

4 The District’s figure of 4.7% remains below the

nationwide level of 5.6%.



Pending Civil Cases That Were Three-Years Old on 6/30/91

Pranr
Civ
Rgt
Newark (127} 13
Trenton (51) 14
Camden (59) 16
Total (237) 43
{18.1%)

Pending Civil Cases

Oth
Civ
Rgt

18
8
11

37
(15.6%)

P.TI. Cntrct
10 24

11 8

5 11

26 43
(11.0%) {(18.1%)

That Were Three=Years 01ld on 9/30/95

Prsnr
Civ
Rgt

Newark (199) 27
Trenton (36) 5
Camden (49) 4

Total (284) 36
(12.7%)

2. Criminal’®

(a) During the twelve-month period ending September 30, 1995,
831 criminal cases were filed in the District,

and 708 were pending as of September 30, 1995.

Ooth
civ
Rat

32
4
11

47
(16.5%)

P.T. Cntrct
30 48
10 7
2 12
42 &7

(14.8%) (23.6%)

6123 were felonies and 218 were misdemeanors.

(b) In 1995, criminal cases were instituted against 1,099

defendants. ¢of this number,

880 defendants were charged with

felonies and 219 with misdemeanor offenses.

(c) The criminal statistics set forth above may be summarized

as follows:

5

Criminal caseload statistics for the District are

graphed in the Appendix at 12Za-l4a.

6

726 were terminated

Of the cases filed,



CRIMINAL CASES

1993 19954 1985
Criminal Cases Filed 818 798 831
Criminal Cases Terminated 775 717 726
Felony Cases Filed 634 586 613
Misdemeanor Cases Filed 184 212 218
Number of Defendants 1,087 1,068 1,099
Number of Defendants 898 845 880
(Felony)
Number of Defendants 189 223 219
{(Misdemeanor)
Criminal Cases Pending 628 710 708
Year End
3. Ranking of the District

For the twelve-month period ending September 30, 1995 the
District ranked 7th nationwide in total case filings (6,892 civil
and 831 criminal) with a total of 7,723.°%

B. TRENDS IN CASE FILINGS AND DEMANDS BEING PLACED ON THE
RESOURCES OF THE DISTRICT

1. civil

(a) Civil case filings rose 7.8% in 1995. Nationally, civil
filings rose 5.1%.

(b) 1995 saw the highest civil filings (6,892) in the history

7

of the District for the second consecutive year. This continued

6 Civil and criminal caseloads for the District are

summarized in the Appendix at 15a.

7 Previously, the highest'filings were in 1994 (6,386)
and 1985 (6,366).



a five-year trend (1990-95) of increased civil filings. The 1995
increase appears to be attributable in large measure to the removal
to this Court from the Superior Court of New Jersey of some 500
silicon gel breast implant products liability cases.

2. Criminal

The District’s progress with its civil calendar continues to
be hampered by criminal filings and trials, especially those drug-

and bank-related. Criminal filings increased less than 1% nation-

wide {(0.7%) in 1995%5. 1In the District criminal filings increased
4.1%. Felony filings in 1995 increased by 4.6%, somewhat higher

than the nationwide percentage.? This percentage increase is a
reversal of last vear’s decrease in criminal filings of -2.4%.

There are currently 1,018 defendants pending in criminal cases
(869 felony, 130 misdemeanor and 19 others). Since 1990, the
number of defendants charged rose from 912 to 1,099 -~ a workload
increase of 20.5%.

A review of criminal case filing trends also reflects that
1995 filings in drug-related offenses increased 31%, weapons and
firearms cases 27% and counterfeiting 9.5%, while postal and tax
offenses decreased by ~15% and banking law cases fell ~11%. These
categories represent 72% of the 1995 criminal caseload. Drug and
banking cases continue to dominate the criminal calendar and

represent 43.7% of the felony cases filed in 1995. There were 434

Felony filings increased nationwide by approximately

(%)
i



defendants prosecuted for drug and banking law violations, which

defendants represent 49% of all felony defendants.



III. THE STATE OF THE PLAN IN 1996

The Plan has been in effect for over four years. The Advisory
Committee and the Court again deem it appropriate to focus on
developments over the past year which involved specific portions of

the Plan. These are discussed below,

A. CASE MANAGEMENT

The Third Annual Assessment made note of substantial changes
in case management and discovery practice resulting from the
amended Federal Rules of Civil Procedure. Third Annual Assessment
at 11-12. In the fall of 1995 the Advisory Committee conducted a
survey of attorneys to ascertain their knowledge of these changes.
The district-wide survey results appear in the Appendix at 16a-
18a.°

The survey demonstrated that a number of attorneys had
experienced problems with the automatic disclosure of information
required by Civil Rule 26(a)(1). The sense of the Advisory
Committee, however, was that attorneys appeared to be conferring
and resolving some of these problems. The Advisory Committee also
observed the near-universal recognition of the obligation to confer

with an attorney in an attempt to resolve a discovery dispute and

? The survey was conducted over a period of several

weeks. The attorneys surveyed were those who appeared for
initial conferences conducted pursuant to Civil Rule 16(bk) in
Camden, Newark and Trenton. One magistrate judge at each
location distributed the survey questionnaire, which was
completed at the time of the initial conference.

10



concluded that, over time, the changes in case management and
discovery set forth in the amended Federal Rules will become
familiar to all attorneys. The Court concurs in this observation.

Having noted the number of newly-admitted attorneys appearing
at initial conferences, the Advisory Committee considered whether
trial counsel should be required to attend. The Advisory Committee
rejected such a requirement, observing that it was cost-effective
for newly-admitted attorneys to attend, that it was a learning
experience for them to do so, and that no particular attorney
should be required to attend but that the attorney must have
binding authority.

Civil Rule 26(f) requires that parties meet and prepare a
discovery plan before an initial conference is conducted. The
Advisory Committee was of the opinion that a uniform discovery plan
should be developed for use throughout the District. This would
ensure that attorneys are on notice of every item that they are
expected to address at their meeting and would promote
standardization. A uniform plan could also require that attorneys
consider consent to trial before a magistrate judge‘and use of
alternative dispute resolution (YADRY), including mediation. With
the approval of the Court, development of a uniform plan remains

under consideration by the Advisory Committee.

B. MEDIATION
This District has now had a functioning mediation program

since the spring of 1992. The Advisory Committee and the Court

11



remain pleased with the program, which has a settlement rate of
58%. 10

In the Third Annual Assessment, the Advisory Committee made
several recommendations to the Court regarding amendment of General
Rule 49 (pursuant to which the mediation program operates) and the
accompanying Guidelines for Mediation. Third Annual Assessment at
13-14. These recommendations included, among other things,
abandonment of a restriction on the number of cases which a
judicial officer could refer to mediation at one time and expansion
of the mediation program to permit any civil case (rather than the
most difficult ones) to be referred to mediation. All of the
proposed amendments have been adopted by the Court.

During the past year the Advisory Committee also considered
additional amendments to General Rule 49.'" General Rule 49A.2(a)
provides that, "[a]ln individual may be designated to serve as a
mediator if he or she ... has been for at least five vears a member
of the bar of the highest court of this State.” This is
inconsistent with General Rule 47A.2(a), which provides that, "[aln
individual may be certified to serve as an arbitrator if he or she

has been for at least five vears a member of the bar of the

10 Since the commencement of the program, 201 cases have

been referred to mediation. Forty-eight (48) of these cases
remain in mediation. At present, of the 153 cases no longer in
mediation, 88 were settled.

" The Advisory Committee also agreed that the form of
order used to designate mediators should be amended to remind
counsel and the parties of their obligation to attend mediation
sessions and also of their obligation to submit to the mediator
short position papers on a confidential and ex parte basis.

12



highest court of a state or the District of Columbia." The intent
of General Rule 49A.2(a), when initially adopted, was to impose a
higher eligibility requirement for mediators than arbitrators. The
sense of the Advisory Committee was that this was not consistent
with the expansion of the mediation program and the expanded number
of certified mediators available to the Court.'’ Accordingly, the
Advisory Committee has recommended that General Rule 49A.2(a) be
amended as follows:

An individual may be designated to serve as a
mediator if he or she *** has been for at least five
years a member of the bar of the highest court of a state
or the District Columbia.

The Advisory Committee has also recommended that General Rule
49E.3 be amended as follows:

Counsel and the parties (including individuals with

settlement authority for specific individuals) shall

attend all mediation sessions unless directed otherwise

by the mediator.
The sense of the Advisory Committee was that there should be a
presumption that attorneys and clients attend mediation sessions to
impress on them the importance of the mediation process. The
proposed amendment to General Rule 49E.3 would accomplish this
objective and, at the same time, provide the mediator with
discretion not to require attendance as he or she deens
appropriate.

Finally, the Advisory Committee has proposed that General Rule

49E.4 be amended. The second sentence of this subsection currently

12
17, 1996.

Additional mediators underwent training on April 16 and

13



provides that, "[a]ll information presented to the mediator shall,
on request, be deemed confidential and shall not be disclosed by
anyone, including the mediator, without consent, except as
necessary to advise the Court of an apparent failure to
participate." The sense of the Advisory Committee was that all
information presented to the mediator should be deemed confidential
in the first instance, again to impress on the attorneys and the
parties the seriousness of the mediation process and the need for
confidentiality. Accordingly, the Advisory Committee has
recommended that the above sentence be amended to read:

All information presented to the mediator shall be deemed

confidential unless requested otherwise and shall not be

disclosed by anyone, including the mnediator, without
consent, except as necessary to advise the Court of an
apparent failure to participate.

The Court directs the Clerk teo give public notice of the three
proposed amendments pursuant to 28 U.S.C. § 2071. These will be
subject to notice and comment. The Court will consider whether to
adopt any and all of the proposed amendments after notice is given
and comments received.

Over the past year there was discussion within the Advisory
Committee of the best type of civil case to put into mediation.
The mediation program is now structured such that any civil action
may be referred. It was noted that certain categories of cases
(for example, civil rights actions) may present a litigant with
unreasonably high expectations and/or some emotional overlay. The

sense of the Advisory Committee was that these were not the best

cases to mediate. The Advisory Committee agreed -- and the Court

i4



concurs -~ that commercial cases {(and specifically commercial cases
with continuing business relationships between the parties) present
the best case to mediate.

The attorney survey (referred to in Section IIIA above)
included a section addressed to mediation. The results of the
survey demonstrated to the Advisory Committee the need for
continued education of attorneys about the mediation program. Both
the Advisory Committee and the Court remain concerned about
possible underutilization of the program.

The Advisory Committee recommended to the Court that seminars
be offered to new attorneys on practice in the District and that
these seminars include a strong mediation component. Seminars had
been conducted in Camden and Newark in the spring of 1995 under the
co-sponsorship of the Federal Practice and Procedure Section of the
State Bar Association, the Association of the Federal Bar, and the
Court. These 1995 seminars, which were fully enrolled, were deemed
to be successful by all involved. The Court has approved the
continuation of the seminars under the co-sponsorship of the above
organizations as well as an expansion of the seminars.to include
Trenton. The seminars will be conducted in the spring of 1996.

The Advisory Committee also recommended that the Association
of the Federal Bar be asked to include a discussion of mediation at
its next annual meeting. The intent of such a discussion was to
reach seni@r partners or others who make decisions to mediate. The

discussion would also help to refresh judicial officers on the

15



availability of mediation. The Association agreed to sponsor that
discussion, which took place on April 11, 1996.

Finally, the sense of the Advisory Committee was that it would
be worthwhile to assemble a group of attorneys who had participated
in the mediation program and discuss with them what, if anything,
could be done to improve the program and the mediation process
itself. Several mediators would also be invited to any such
discussion for their thoughts. Planning for this meeting remains

in progress with the Advisory Committee.

C. CRIMINAL CASEILOAD

The Advisory Committee and the Court remain concerned with the
substantial impact of the criminal caseload on civil justice reform
in the District. During the past year a subcommittee of the
Advisory Committee reported on possible means to lessen the impact
of the criminal caselocad. These means -- and the determination of
the Advisory Committee with regard thereto -- are described below.

It had been proposed that a cut-cff date be imposed for
acceptance of guilty pleas after which date a defendapt would be
required to go to trial. This proposal was in response to
difficulties faced by Assistant United States Attorneys who must
prepare for trial although uncertain as to whether there will be a
plea. The Advisory Committee rejected the proposal. The sense of
the Advisory Committee was that imposition of a cut-off date would
be unworkable. First, it was assumed that judicial officers would,

in any event, accept "late" pleas rather than proceed to trial.

16



Second, giving the varying nature and complexity of criminal cases,
there was a sense of the Advisory Committee that cut-off dates must
be arrived at on an ad hoc basis for each criminal case.™

The Advisory Committee also considered the management of
criminal cases. The sense of the Advisory Committee was that case
management conferences are unnecessary in misdemeanor cases and in
some felony cases. However, it was also the sense of the Advisory
Committee that it might be advantageous to conduct conferences
after arraignments in certain categories of criminal cases. These
post-arraignment conferences might permit the Government and
defendants to aveid motion practice and might also facilitate
pleas. Concern was expressed, however, that a judicial officer
might express an opinion as to the outcome of a prosecution during
the conference and that plea discussions not violate Criminal Rule
11{e) (1}.

The guestion arose to which judicial officer might conduct the
conference. If a magistrate 7judge were to be utilized, the
conference might have to be defined as an Yadditional duty" which
might be referred by a district judge under 28 U.S.C. §_636(b)(3).

If so, a Report and Recommendation to the district judge might be

& Plea cut-off dates have been established in the State
of New Jersey. Informal advice from the New Jersey Administra=-
tive Office of the Courts to the Advisory Committee is that it is
difficult to study empirically the effect of plea cut-offs as
this is only one of a package of reforms in the area of criminal
case management. Informal advice has also been that the most
important part of this package is differentiated case management
(with most criminal cases being assigned to specific teams to
manage) . The information available appears to be that plea cut-
offs work best when a State judge can ensure that a criminal case
has been prepared and is ready for trial.

17



a necessary outcome of the conference. This was rejected by the
Advisory Committee as creating an additional burden for the parties
and for the Court. In the alternative, the Advisory Comnittee
agreed that any post-arraignment conference should be by consent of
the Government and the defendant and be informal in nature. The
Advisory Committee also agreed to recommend to the Court that, on
an experimental basis, either one district Jjudge conference
another’s cases or one magistrate judge conference one district
judge’s cases. This recommendation has not yet been presented to
the Court. The recommendation was brought before the magistrate
judges, who asked that it be considered by the Criminal Advisory
Board.

There was also consideration of an apparent problem in the
District occasioned by attorneys representing defendants before
more than one judicial officer at one time, as a consegquence of
which the attorney is on trial before one judicial officer and
unavailable for trial before the other. This creates scheduliing
problems both for Jjudicial officers and for the United States
Attorney. The Advisory Committee considered -- and rejected -— a
proposed amendment to the General Rules which would provide
specific authority for a judicial officer to force an attorney to
either proceed to trial at a specific date or withdraw from
representation of the client. The opinion of the Advisory
Committee was that no formal action need be taken but that,
instead, any problem be left to judicial officers to deal with on

an ad hoc basis.

18



D. PRISONER PRO SE LITIGATION

The Third Annual Assessment reported, at pages 16 and 17, on
the disproportionate impact of prisoner pro se litigation. Over
the past year, the Advisory Committee, with the benefit of the
advice of a subcommittee established to address the impact of
prisoner pro se litigation, considered a number of proposals to
lessen the impact of that litigation on the Court.'™

It was reported to the Advisory Committee that the State of
New Jersey might have been willing to establish an administrative
alternative to «civil rights 1litigation in <cases alleging
ineffective medical treatment. Such an administrative alternative
would be pursuant to 42 U.S.C. § 1997(e)} and would require the
State to establish an appropriate administrative hearing/appeals
mechanism. Medical treatment cases had been selected by the State
because of the difficulty in securing complete medical records of
prisconer litigants (which might preclude dispositive motions) and
because the State had expressed a willingness to entertain
settlement of cases within this category. However, in the interim,
the State enacted legislation which, as of April 1, 1996, imposed
a co-payment obligation on prisoners for medical services and
which, as of April 27, 1996, "privatized" medical services within
State prison facilities. Given these initiatives, the New Jersey
Department of Corrections deemed it inappropriate to establish any

administrative mechanism at this time.

1 The Advisory Committee wishes to express its apprecia-

tion to Tara A. Dunican and Mary Louise Zanoni, the District’s
pro se law clerks, who assisted in this area.

19



The Advisory Committee noted that there was no limit on the
number of defendants a pro se plaintiff could name and that, if the
plaintiff was declared indigent, the United States Marshal would
have to effect service on all of the defendants. It was also noted
that service might be made at different times such that all
dispositive motions on behalf of all defendants could not be
brought at once. It was reported to the Advisory Committee that in
some Jjudicial districts the Attorney General agreed to waive
service for all defendants employed by a corrections department.
It was also reported that the New Jersey Department of Corrections
and the Marshal had agreed that the latter could make service on a
specific person at each institutional facility for all corrections
employees employed at that facility. It was also noted that
service is often made by mail and that the Marshal has one employee
at each courthouse to do this. The sense of the Advisory Committee
was that nothing else could be done to improve service on
defendants in prisoner pro se litigation.

The Advisory Committee had earlier rejected imposition of a
partial filing fee on prisoner pro se litigants. It had done so
after having been advised by the Department of Corrections that
accurate information on prisoners’ accounts was unavailable.
However, the Attorney General of New Jersey revisited the issue of
prisoners’ accounts and thereafter reported to the Advisory
Committee that accurate information should be available on a
computerized basis such that a partial filing fee could again be

considered. The Advisory Committee was similarly advised by the

20



United States Attorney that the United States Bureau of Prisons had
accurate information available. Accordingly, the Advisory
Committee again turned to imposition of a partial filing fee.

A partial filing fee regquirement would not be unique. "a
recent study by the Federal Judicial Center found that forty
federal district courts require partial filing fees. BSeventeen of
these forty districts (18% of all districts) have a local rule or
standing order that permits or requires judges to assess partial

filing fees." oOutline of Resource Guide for Managing Prisoner

Civil Rights Litigation 17-18 (Federal Judicial Center: draft ed.

1995) ("Outline®) (footnotes omitted). It should also be noted in
this regard that, "’[m]ore than 95% of prisconer suits are filed in

forma pauperis. With rare exceptions, all such cases are filed pro

se.’" oQutline at 1 (guoting Eisenberg, "Rethinking Prisoner Civil
Rights Cases and the Provision of Counsel," 17 Scouthern Illinois
Univ. L.J. 417, 420 n.8. (1993).

The Third Circuit Court of Appeals approved the concept of a

partial filing fee in Bullock wv. Suomela, 710 F.2d 102 (3d Cir.

1983) and Jones Vv. Zimmerman, 752 F.2d 76 (3d Cir. ;QSS). The
Court of Appeals itself recognized in Deutsch v. United States, 67
F.3d 1080 (3d Cir. 1995), that, "[tlhe absence of an economic
disincentive has developed into a major concern for the federal
courts since the explosion of in forma pauperis prisoner litigation
began almost thirty years ago." 67 F.3d at 1088. Moreover,
although Section 1915 of Title 28 of the United States Code "does

contemplate providing access to indigent persons #*** ‘cost~free’ is

21



a misnomer, because the taxpayers must pay to support the system,
both with money and in the sense that they receive diminished
services from the courts.® 67 F.3d at 1089. Deutsch commented on
a partial filing fee requirement in dicta:

Courts sometimes require in forma pauperis
plaintiffs to pay a portion of court costs and filing
fees., **%*, We commend such procedures. Although we
believe that requiring partial payment remains a sound
practice, it is not necessary that district courts rely
exclusively on partial payment, particularly when §
1915(d) authorizes the dismissal of claims that are filed
because there is no economic disincentive. [67 F.3d at
1089 n.9 (emphasis added) (citations omitted)].

It appears that, tec withstand judicial review, a partial filing fee
should have the following elements: (1) published procedures; (2)
uniform application; (3) a reasonable fee; (4) a clear method of
fee computation; (5) availability of installment payments of the
partial fee; and (6) a waiver provision. oQutline at 18-23.%

The Advisory Committee asked the Attorney General of New
Jersey to draft a partial filing fee requirement. Correspondence
dated February 13, 1996, which sets forth the recommendation of the
Attorney General, appears in the Appendix at 5la~b54a. The Advisory
Committee also received comments on the draft from the Court’s pro
se clerks, which comments appear in a memorandum dated March 13,

1996. Appendix at 55a-58a.

1 The Qutline consists of 60 pages of text as well as

appendices. Pages 18-23 of the Outline appear in the Appendix at
1%a-29a.

The Federal Judicial Center study referred to above appears
in the Appendix at 30a=-50a.
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The Advisory Committee has recommended to the Court that the
General Rules be amended to impose a partial filing fee requirement
on prisoner pro ge litigants. This could be imposed in any civil
action brought by a prisoner as well as habeas petitions under 28
U.8.C. § 2254 or motions to vacate, set aside or correct sentences
under 28 U.S.C. § 2255.'0

In making this recommendation, the Advisory Committee was
aware that no empirical evidence is available to demonstrate the
effect of a partial filing fee on the civil caseload. The Advisory
Committee was also aware that some judicial districts which had
imposed a partial filing fee abandoned it, having concluded that
the administrative burden outweighed any benefit. On the other
hand, the Advisory Committee was aware that the New Jersey
Legislature had approved -- and sent to the Governor on February
29, 1996 =-- a bill which would, among other things, reguire a
prisoner to pay a partial filing fee. New Jersey Assembly Bill No.
879. This legislation was signed into law on March 28, 1996, as
Public Law 1996, Chapter 11.

At the request of the Advisory Committee, the Attorney General
provided the following description of prisoners’ accounts:

There are a number of ways in which funds can be
deposited into an inmate’s account. The primary and most
;onsistenp manner 1is from monthly inmate wages. All
inmates 1n the New Jersey State Prison System are

afforded the opportunity to work. This would include
inmates who are in close custody units (Administrative

6 Thus, an indigent who instituted a civil rights action

against State officers could be required to pay a partial fee as
could a plaintiff who instituted an action against the United
States under (for example) the Federal Tort Claims Act.
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Segregation) and in the hospital. The minimum pay an
inmate can receive per month is $26. However, the
average inmate earns $36.60 per month. Last year alone
the Department of Corrections (DOC) paid ocut 11 million

dollars in inmate wages. 1In addition to inmate wages,
inmate accounts can be supplemented by money gifts from
friends or relatives. The DOC reports that 35% of

inmates regularly receive money into their accounts from

friends or relatives. Inmates may also maintain outside

accounts and have monies deposited to their accounts on

a monthly basis. The average inmate, who does not refuse

to work will have his account accredited on a monthly

basis with $36. In no case would the monthly amount be

less than $26.

Inmates may use the money in their accounts for any
purpose that does not conflict with the orderly running

or security of the institution. They may purchase items

from the commissary or from outside vendors. The itens

run the gamut from toothbrushes to color televisions.

Inmates may send money out to relatives, friends,

charities, political organizations, etc.; as long as they

follow the procedures set up by the prison.

The Advisory Committee deemed it appropriate that this Court and
the State of New Jersey adopt the same position with regard to a
partial filing fee to discourage prisoners from attempting to
"forum shop." The Advisory Committee also recognized that both the
burdens and benefits of a partial filing fee should be measured
over time and that the Court could reassess whether the fee was
appropriate.

Finally, with regard to any administrative burden, the
Advisory Committee was advised that the <Court had recently
authorized a third pro se clerk and was satisfied that, with the
assistance of the Clerk of the Court, any administrative burden
could be minimized and that the pro se clerks might assist the
Clerk and the Court in this regard.

The recommendation of the Advisory Committee is as follows:
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(1) Delete General Rule 29B;
{(2) Delete General Rule 29C;
(3) Expand General Rule 10 to incorporate the following:

C. Upon receipt of a complaint, petition or
motion and an application to proceed in forma
pauperis and supporting documentation as
required for prisoner litigants, the Clerk
shall promptly forward these papers to the
Court for a determination of whether the
applicant shall be granted leave to proceed in
forma pauperis and whether the complaint shall
be served by the Marshal. Prior to service of
process by the Marshal, the Court shall
determine whether sua sponte dismissal 1is
appropriate under 28 U.S.C. § 1915(d).

D. Whenever a federal, state, or local
prisoner submits for filing a civil complaint,
petition for writ of habeas corpus or motion
under 28 U.S.C. § 2255, and applies for leave
to proceed in forma pauperis, the prisoner
shall also submit a certified copy of his or
her trust fund account statement or equivalent
declaration thereof under 28 U.S.C. § 1746 for
the six-month period directly preceding
submission of the complaint, petition or
motion. The statement or declaration shall be
requested from the appropriate official at the
institution where the prisoner is confined.
If the prisoner has been confined at the
institution for less than six months,
additional information shall be furnished by
the prisoner as follows:

1. In the case where the prisoner has
transferred from another State institution, he
or she shall request a statement of the
account for the six-month period from the
Central Office of the Department of
Corrections in Trenton, New Jersey.

2. In the case of a State prisoner who
is newly incarcerated or has recently
transferred to or from a county jail or a
federal institution, the prisoner shall
provide the Court with the name of the
institution transferred:from and any account
statements currently available from the
present place of incarceration. The Court

25



of the Board of Judges.

may, in its discretion, seek further
information from the prior or current
institution.

E. Should sua sponte dismissal be
inappropriate under 28 U.S.C. § 1915(d), a
partial filing fee shall be required by the
Court and submitted by the prisoner in an
amount equal to twenty percent (20%) of the
average monthly balances of, or deposits to,
the prisoner’s account for the six (6) months
prior to the submission of the complaint,
petition or motion. 1In no event shall the fee
exceed that set by the Judicial Conference of
the United States. '

F s If a prisoner claims exceptional
circumstances that render him or her unable to
pay the partial filing fee, in addition to the
papers required under paragraphs C, D, or E of
this Rule, the prisoner shall submit an
affidavit to the Court with the application
for leave to proceed in forma pauperis. This
affidavit shall outline the circumstances that
justify a different payment or relief from the
partial filing fee. The affidavit shall be
examined by the Court, which shall have the
discretion to grant or deny relief from the
partial filing fee.

G. The plaintiff shall have thirty (30) days
within which to pay the partial filing fee.
If the plaintiff has not paid the partial
filing fee, the action shall be dismissed
without prejudice by the Court on its own
initiative.

H. If the prison account of any prisoner
exceeds $200.00, he or she shall not be
considered eligible to proceed in forma

pauperis.

The Court deems it appropriate to defer public notice of the

proposed amendments until these are considered at the next meeting

the proposed amendments to be appropriate for several reasons,

including the enactment into law on April 26, 1996, of the Prison

26

The Court deems further consideration of



Litigation Reform Act (Pub. L. No. 104-~134, 110 Stat. 1321) which,
among other things, imposes a partial filing fee requirement and
which might render superfluous, or be inconsistent with, the
proposed amendment.,

The Advisory Committee has also proposed that the form of
prisoner complaint be revised. The form complaint now in use was
prepared over 10 yvears ago based on a model drafted by the Federal
Judicial Center and is made available to prisoners in facilities
throughout the State. The revision is intended to clarify and
update instructions to the prisoner plaintiff, provide additional
space for information to be inserted and "capture" address and
other information about defendants. The revision also deletes
information on prisoner use of any administrative grievance
procedure and included a provision by which a prisoner plaintiff
could request a jury or bench trial. The revision is derived from
suggestions from the Office of the Attorney General, the pro se
clerks, the Clerk of the Court and the Advisory Committee. The
revised form of prisoner complaint appears in the Appendix at S9a-
63a. The Court has adopted the revised form subject to
incorporation of any appropriate language with regard to the Prison

Litigation Reform Act.
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E. CERTIFICATION TO THE NEW JERSEY SUPREME COURT

Over the past year the Advisory Committee reviewed the

Proposed Long Range Plan for the Federal Courts. One

recommendation on which the Advisory Committee deemed it
appropriate to act called for states to Yadopt certification
procedures, where they do not currently exist, under which federal
courts (both trial and appellate) could submit novel or difficult
state law gquestions to state supreme courts.” This recommendation

has been adopted by the Judicial Conference of the United States.

Report of the Proceedings of the Judicial Conference of the United

States at 42 {(Sept. 19, 1995). The commentary on this
recommendation is as follows:

State court certification procedures benefit the
federal courts by occasionally relieving them of the
time~consuming task of deciding questions of law more
wisely left —- on federalism principles -- to the states.
In 43 states, the District of Columbia, and Puerto Rico,
the court of last resort has either mandatory or
discretionary jurisdiction to consider state-law issues
upon certification from a federal court. Some, but not
all, of these states permit consideration of questions
certified by any Article III court. All 50 states should
authorize the federal courts, both trial and appellate,
to employ these procedures for obtaining authoritative
interpretations of state law.

Criticism has been levied that certification
procedures engender long delays in the federal appellate
process and hence that ‘the game 1s not worth the
candle.’ Certification procedures should be attentive to
this problem, and federal judges should be alerted to the
advisability of exercising restraint. [Long Range Plan
for the Federal Courts at 32-33 (Dec. 1995)].

Certification of this nature is not available in New Jersey.
The Advisory Committee was of the opinion that the New Jersey

Supreme Court should be encouraged to adopt a procedure by which,
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rather than predict how a novel or difficult State law guestion
would be resolved by that court, the District Court or the Third
Circuit Court of Appeals could certify the gquestion to the New
Jersey Supreme Court. The Court adopts this recommendation and
requests that the New Jersey Supreme Court consider adoption of a

certification procedure.
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IV. CONCLUSION

Annual assessments such as this are to be prepared through
1997 for each of the 94 district courts in the United States. The
final report of the Rand Corporation on the experimentation
engendered by the Civil Justice Reform Act across the United States
is due in 1996.

As we approach these milestones in civil justice reform, the
United States District Court for the District of New Jersey femains
committed to reform tailored to the needs of the Court and the
public. With an eye toward past reform, we look to the future of

providing an essential service to the Nation.

Respectfully submitted,

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ANNE E. THOMPSON, Chief/udge

{INDEX TO APPENDIX and APPENDIX follows]
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US District Court District of New Jersey
Civil/*Criminal Caseload Summary
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TOTAL RESULTS
ATTORNEY QUESTIONNAIRE

This questionnaire is intended to provide information to the Court. Please take several
minutes to complete it. All responses will be compiled. Your individual response will be
anonymous.

Please do not complete this questionnaire more than once. Each attorney who participates
in a conference should complete it.

BIOGRAPHICAL INFORMATION
What year were you admitted to practice in your home state? SEE ATTACHED

Are you admitted here pre hac? NO: 96 YES: 16 N/A: 13

Are you -- 19 sole practitioner?

45 in firm with 2-10 attorneys?

17 in firm with 11-20 attorneys?

16 in firm with 21-50 attorneys?

25 in firm with 50+ attorneys?

1 in-house corporate counsel?

1 employed by U.S. Government?

1 employed by State or local Government?

other (please specify)?
Is this the first conference in which you have participated in this Court?
YES: 39 NO: 78 N/A: §

CASE MANAGEMENT (please answer all questions based on your knowledge before this
conference was conducted)

YES NO

118 6 Did you know that you were to meet with all parties and develop a discovery plan?

N/A: 1

87 37 Did you know that no written discovery was to issue before your meeting with all
parties?

N/A: 1

116 8

N/A: 1

98 26 Did you know that you were limited to serving 25 discrete interrogatories?

N/A: 1

37 84 Have you ever experienced a problem with your adversary’s automatic disclosure?

N/A: 4

31 42 Did you bring this problem to the attention of the magistrate judge?

N/A: 48 NO RESPONSES: 4

121 2 Did you know that you must confer with your adversary in an attempt to resolve any
discovery dispute before you seek judicial intervention?

Did you know that you were to disclose certain information "automatically"?

N/A: 2

102 22 Did you know that magistrate judges would entertain discovery disputes by
telephone conference call?
N/A: 1



ATTORNEY QUESTIONNAIRE - PAGE 2

MEDIATION (please answer all questions based on your knowledge before this conference was
conducted)

YES NO

76 49  Did you know that the Court has established a permanent mediation program?
93 31  Did you know that parties may consent to participate in mediation?
I\;’;A: 1:39 Did you know that all proceedings would be stayed for 60 days when a case is

referred to mediation?

23 203 Did you know that the first six hours of a mediator’s time is pro bono?
70 55  Did you know that information disclosed in mediation may be deemed confidential?
59 66  Have you ever participated in a mediation?
42 83  Have you ever attended a seminar the topic of which included mediation?
81 41  Would be interested in attending such a seminar?

N/A: 3

Thank you for your cooperation.
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1995 -3
1994 - 8
1993 - 4
1992 - 6
1991 - 5
1990 - 10
1989 - 5
1988 - 9
1987 - 8
1986 - 3
1985 - 7
1984 - 3
1983 -3
1982 - 1
1981 - 3
1980 - 2
1979 - 4
1978 - 4
1977 - 6
1976 - 3

1955 -0
1954 - 0
1953 - 1

1975 -2

1974 - 2
1973 - 6
1972 - 2
1971 - 1
1970 - 5
1969 - 2
1968 - 1
1967 - 1
1966 - 1
1965 - 0
1964 - 2
1963 - 0
1962 - 0
1961 - 0
1960 - ¢
1959 - 0
1958 - 2
1957 - ¢
1956 - 0

NOT YET ADMITTED: 2

SURVEY OF ATTORNEYS
YEAR OF ADMISSION
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OUTLINE
of |

RESOURCE GUIDE

for
Special Emphasis Workshop

MANAGING
PRISONER CIVIL RIGHTS
LITIGATION

St. Louis, Missouri
March 29-31, 1995

Federal Judicial Center

This document has been prepared for an upcoming FJC seminar. It should be
viewed as a2 work In progress. It is Induded in these materials to elicit further
comments, suggestions, and ideas for improving what will ultimately become a

manual for managing prisoner civil rights litigation In the federal courts.
Please direct any comments or suggestions to:

The Federal Judicial Center,
Research Division,
Attn. Prisoner Civil Rights Case Management Work Group
Thurgood Marshall Federal Judidary Building
One Columbus Circle, NE Washington, D.C. 20002-8003
FAX (202)273-4021
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determines whether the complaint is frivolous before it
decides on IFP status.36 Because this procedure merges the
determinations of financial eligibility under § 1915(a) and
frivolousness under § 1915(d), a dismissal without a
statement of reasons leaves unclear which test the plaintiff
failed.

2) Under Fed. R. App. P. 24(a), a party who did not proceed IFF in
district court, but who desires to do so on appeal, must first
make a motion to the trial judge. If the motion is granted, the
party can file the appeal with IFP status without further
approval from the court of appeals. If the district court denies
the motion, the party can renew it in the court of appeals.

Rule 24(a) requires that the party attach to the motion “a copy of
the statement of reasons given by the district court for its
action.”¥ In addition, if the party was granted leave to proceed
IFP in the district court and desires to do so on appeal, if the
district court denies the motion and certifies that the appeal
would not be taken in good faith, Rule 24(a) requires that “the
district court shall state in writing the reasons for such
certification or finding.”38

3. Conditioning IFP on Partial Payment of Fees
a. Authonty

To effectuate the purposes of § 1915 and to “curb the indiscriminate
filing of frivolous lawsuits by weeding out actions where the .FP
plaintiff does not believe the case justifies even the payment of a
reasonable filing fee™® courts have construed the language of

§ 1915(a) that allows them to waive costs entirely for indigent
litigants to allow them as well to waive a portion of those costs.4? In

Bureau of Prisons, 761 F.2d 792 (D.C. Cur. 1985). Cf. Collins v. Cundy, 603 F.24 825, 828 (10th Cir.
1979) (requinng a statement of reasors in every § 1915(d) dismissal).

35Wartman v. Branch 7, Civil Division, County Court, 510 F.2d 130, 132-34 (7th Cir. 1975). See also
inre Creen, 598 F.2d 1126 (8th Cur. 1979): Neal v. Miller, 542 F. Supp. 79 (5.D. 1IL. 1982).

FFed. R App. P. 24(a). Ser Sills, 761 F .24 at 795 (The required statement of reasons under Fed. R
App. P. 24(a) must present more than simple conclusions.)

BFed. R App. P. 24(a).

FMary Van Vort, Controlimg and Deterrmg Frivolous In Forma Pauperis Complaints, 55 Fordham L.
Rev. 1165, 1179 (1987).

40The following courts of appeals have upheld the authority of district courts to require prisoners
to pay partial filing fees: In re Stump, 449 F.2d 1297 (1st Cir. 1971); In re Epps, 888 F.2d 964 (2d Cir.
1984); Bullock v. Suormela, 710 F.2d 102 (3d Cir 1983); Evans v. Croom, 650 F.2d 521 (4th Cir.
1981), cert. demied, 454 U.S. 1153 (1982); Smith v. Martinez, 706 F.2d 572 (Sth Cir. 1983); Lumbert v.
Hlinois Dep’t of Corrections, 827 F.2d 257 (7th Cir. 1987); In re Williamson, 786 F.2d 1336 (8th Cir.
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Branden v. Estelle, 4 the court upheld the legality of a partial fee
waiver plan, analogizing the plan to the partial payment for legal
representation of indigent criminal defendants who can afford a
portion of the costs, authorized under the Criminal Justice Act.42
The Branden court reasoned that if Congress did not adopt an “all
or nothing” approach for indigent criminal defendants, then it
should not be required for civil plaintiffs.43 The court stated that
“[i]f the court may grant a waiver of 100% of the costs ... the court
also is vested with the discretion to waive a lesser percentage of
such costs.”#

A partial payment plan in the Seventh Circuit has withstood
challenges that it is an unconstitutional burden on a plaintiff’s right
of access to the courts,% a violation of the guarantee of equal
protection (because the plan applied only to inmates and no other
IFP petitioners), 4 and in conflict with the Supreme Court’s
interpretation of § 1915(a)’s indigence requirement in Adkins v. E.l.
DuPont de Nemours 47

b Procedure for implementing requirement: ad hoc vs. general order
or local rule

A recent study by the Federal Judicial Center found that forty
federal distnct courts requure partial filing fees .48

Seventeen of these forty distncts (18% of all districts) have a local
rule or standing order® that permits or requires judges to assess

1986), Seliers v. United Suates, 881 F.2d 1061 (11th Car 1989). Cf Zaun v. Dobbin, 628 F.2d 990 (7th
Cur 1980) {non-prisoner, pro se hgants).

g8 F Supp 595 (5D Tex 1977)

18 1S C 63006 A (1982)

428 F Supp at 599,

4414 a1 598-99.

SLumbert v. Dlinows Dep't of Correcuons, 827 F.2d 257, 258 (7th Cir. 1987); Bryan v. Johnson, 8§21
F.2d 455, 457 (7th Cir. 1987). Loca! Rule 32 in the Central Dhstrnict of Dlinois required the court to
assess & partal fling fee (if & prisoner was granwd » forma pauperis status) which could not
exceed 50% of the inmate’s average monthly income for the 6 months prior to the petition. Martin
v. Mueller, No 90-2746, 1992 US App. LEXIS 30922, at °3 n.2 (7th Cir. Nov. 2, 1992) {unpublished
disponition available in table case format at 1992 US App. LEXIS 34961).

®ptarten, 1992 US. App. LEXIS 30922, at *7.

14 a1 9. .

¥Parual Payment of Filing Fees in In Forma Pewpens Cases: Current Practices of Federal District
Courts (Federal Judicial Center 1954} unpublished memorandum and table containing results of
data collected on partial payment plans in each federal distnct court)[hereinafter Current Partial
Payment Practices & Parnal Payment Tabile]. ’

“¥The following districts have a local rule permitting or requiring partial filing fees: M.D. Fla.,
CD.OLND.Ind., W.D. Mxch, W.D. Mo.,D. NB., D. Nev. NND.N.Y,, ED. Tenn., E D. Va The
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x

partial filing fees. The majority of these rules or orders detail the
types of cases to which they apply and the procedure by which the
fee is calculated. All of them require payment of the fee before a
prisoner may be granted leave to proceed IFP, but they differ as to
the types of prisoner cases to which they apply,* and the method
by which the partial fee is calculated 3!

The remaining twenty-three districts that either permit or require
judges to impose partial filing fees have no published plan or
guidelines.52 In these districts, partial filing fee decisions are made
on a case-by-case basis after reviewing the prisoner’s financial
affidavit. The amount of the fee is totally in the decision maker’s
discretion.53 Procedures for determining whether to require a fee,
calculating the fee, and collecting the fee vary widely among
divisions within a district, and among the district judges,
magistrate judges, and pro se law clerks within a single district

¢. Cnteria for plans

All circuits that have considered the issue have upheld the validity
of partial filing fees, but they have imposed conditions on their
use.> The following features have been recommended or required
by vanous courts®® and suggested in a study conducted in 1984 by
the Federal Judicial Center> as minimum elements of any partial

payment plan:

1) Published procedures. Partial payment plan procedures should be
widely disseminated, preferably as a local rule or, in the
alternative, as a standing order. Standard forms for IFP petitions
and affidavits should be available to prisoners. These forms
should include the charts or formulas the court uses to calculate

following districts have & standing order M D Al ED. La ED. N.C, 5.D. Ohio, ED. Tex., 5. D.
Tex See Parval Payment Table, supre notwe 48
05ome local rules or orders only require partal filing fees for prisoner petitions to proceed in
Jorma paupents under 42 US.C § 1983 Sex. ¢ g . C.D DL, Local Rule 2.12. Some require partial filing
fees tor pnsoners bninging either a avil nghts action or a habeas corpus petition. Se, £.g., N.D.
N.Y., Local Rule 5.4 And some requure it for all petibons seeking leave to proceed in forma
pauperis. See, 6.8, 5.0, Tew, General Ovder No. 88-20.
51See duscussion on calculating the partal filing fee mfra.
zﬁmﬂu Partial Payment Practioes. supra note 48, at 5-6.

id.
S4in re Williamson, 786 F.2d 1336, 1340 (8h Cur. 1986) (“[Tlhe district courts’ discretion in
implementing a partial payment plan 1s not unbndled.”)
35/d. at 1340-41; Wiideman v. Harpez, 754 F. Supp. B08 (D. Nev. 1990). .
S6Thomas Willging, Partial Pavment of Filing Fees in Prisoner In Forma Pauperis Cases in Federal
Courts: A Prelimunary Report (Federal Judicial Center 1984) [hereinafter Preliminary Report].
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filing fees, and the method of collection, so the prisoner will be
on notice that a partial filing fee may be required.>” The
district’s partial payment plan should be posted in the law
library of each penal institution within the district.5

2) Uniform application. Each judge in the district should apply the
procedures uniformly to all IFP applications in prisoner civil
rights actions.%

3) Reasonable fee. The amount of the partial filing fee should be a
reasonable percentage of either the inmate’s current account
balance or average monthly balance for a specified period of
time prior to submitting the [FP application.60

(a) Based upon decisions that had deemed a fee too high at that
time, the Federal Judicial Center’s first study on partial filing
fees recommended that a partial fee should never exceed
one-third of a prisoner’s income or assets.®!

(b) Although courts have stated that the amount required from
the prisoner as a partial payment should be “reasonable,”
they have disagreed over the reasonableness of particular fee
amounts.& For example, the Seventh Circuit has upheld a

5714

35in re Williamson, 786 F.2d 1336, 1341 (8th Cir. 1986); Preliminary Report, supm note 56, at 27.
%Prelimunary Report, supra note 56, at 26; In re Willamson, 786 F.2d at 1340; Wiideman, 754 F.
Supp at 811

0P relirmunary Report, supra note 56, at 25-26. In re Williamson, 786 F.2d at 1340.

¢1Prelimunary Report, supra note 56, at 25-26.

&2in re Epps, 888 F.2d at 968, has collected cases that found the requested fee to be too high
(ranked by amount): $20 fee with $5 in prison account (400%) and average monthly balance of
$13 (153%), Johnson v. Kemp, 781 F.2d 1570 (11th Cur. 1986); 515 fee with less than $50 in prison
account (30%), In re Smith, 600 F2d 714, 714-15 (Beh Cir. 1979); $12 fee with $30 in prison account
(40%) and $40 in deposits dunng two pnor months (30%), Green v. Estelle, 649 F.2d 298 (5th Cir.
Unit A 1981): $5 fee (for habeas corpus petition) with $17 in prison account (29%) and monthly
income of $31 (26%), Jones v. Zimmerman, 752 F2d 76 (3d Cir. 1985); $5 fee (for habeas corpus
petition) with $50 in prison account (10%) and $30 in average monthly income (16%), Souder v.
McCuire, 516 F.2d 820 (3d Cir. 1975). $4 fee with $4.76 in prison account (84%) and $24 in average
monthly deposits (16%), Bullock v. Suomela, 710 F2d 102, 103 (3d Cir. 1983). And cases where the
partial fee was deemed to be reasonabie (also ranked by amount): $15 fee in each of four cases
with $140 in prison account (10%) (though account subsequently drawn down to 30 cents), Collier
v. Tatum, 722 F2d 653, 655 (11th Cuir. 1983); $15 fee with prison account conceded to contain $78
and claimed by prison to contain $218 (6.8%), In re Stump, 449 F.2d 1297, 1298 (1st Cir. 1971); $8
fee with $27 in prison account (29%) and $30 in monthly income (27%), Williams v. Estelie, 681
F2d 946 (5th Cir. 1982); $720 fee was upheld where inmate refused to pay it and the court
assumed it was because he wanted to use the money to buy other things, Lumbert v. lllinois
Dep‘t of Corrections, 827 F2d 257 (7th Cur. 1987); $3 fee with 3 cents in prison account (100%) and
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fee imposed pursuant to the partial payment plan adopted
by the Central District of Illinois.63 That plan allows courts to
require partial payments as high as 50% of the inmate’s
average monthly income.5 In that case, the court opined that
if a prisoner is able to pay a partial filing fee, it is reasonable
to require one even if the prisoner has to forfeit small
commissary purchases such as “peanuts and candy” to file
the claim. The Second Circuit rejected this rationale, stating
that “[t]o require the prisoner to part with a substantial
portion of meager monthly income does more than prompt a
second thought, it creates a deterrence to litigation
incompatible with at least the spirit of the in forma pauperis
statute.”65 In that case the court held that 30% of the inmate’s
average monthly income was too high, but that a partial
filing fee of 10% of the inmate’s average monthly income
was reasonable.5

4) Clear methods of fee computation. A partial payment plan should
detail the process that the court uses to calculate an appropriate
fee and use the same “formula” consistently to calculate a
partial fee for every prisoner who submits an application to
proceed IFP in the district court. The recent Federal Judicial
Center study on current practices in the federal district courts
shows that the formulas by which the districts calculate an
appropriate filing fee differ.¢” In general, there are two
approaches.

(a) The percentage-based system calculates a partial fiiing fee
equal to a certain percentage of either the inmate’s current
account balance or average monthly balance.® Some districts
condition IFP status on partial payment and give no further
guidance except a warning that the fee is never to exceed a

835 recerved in prior three months and $20 recovved monthly from family, Smith v. Martinez, 706
F.2d 572 {5th Cur. 1983).

&3 umbert v. Diinois Department of Correcons, 827 F.2d 257, 260 (7th Cir. 1987) (Court upheld a
Ceneral Order adopted by the Central Dhetrut of Blinois requiring partial payment of filing fees
“in an amount not to exceed ... (50%) of the inmate’s average monthly income for the six (6)
months immedutely preceding the submssion of the petiion.”).

#4The general order was adopted as Local Rule 2.12 by the C.D. Ill. on Jan. 15, 1992. See Partial
Pavment Table, suprs note 48.

3in re Epps, 888 F2d at 968. The court reduced the required fee from $18.47 (30% of the inmate’s
average monthly incomne of $61.53) to 36 (10% of inmate’s average monthly income). 14

6The 10% figure was imposed by a standing order in the Northern District of New York,
adopied as Local Rule 54 on July 1, 1994, Se¢ Partial Payment Table, suprz note 47.

67Partial Payment Table, suprs note 48. ‘ '

68U.S. Dist. Ct. for the N.D. N.Y., Local Rule 8.4 (a partial filing fee is required equal to 10% of the
average monthly deposits to pnsoner’s account for 3 months prior to filing complaint).
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certain maximum percentage of income.$% Problems with the
percentage-based system may arise because such formulas
fail to establish a minimum filing fee and force the court to
deal with less than whole dollar amounts.

(b) Under the sliding scale formula with “advisory criteria,”
districts use a table based on court-developed guidelines to
compute an appropriate partial filing fee. The guidelines do
not preclude consideration of other variables inherent in a
§ 1915 determination. The filing fee increases incrementally
as the prisoner’s income increases (e.g., $40 increments);
prisoners with an income above a certain level must pay the
full filing fee.?? A sliding scale formula that assigns a definite
filing fee to a certain range of the prisoner’s income’! is
preferable to a sliding scale formula that establishes
minimum and maximum filing fees chargeable to prisoners
whose current assets fall within a certain range.”2

(c) For computing the average monthly balance, courts have
approved periods of three months and six months,”3 and
these appear to be the most popular time periods according
to the local rules and orders gathered for the recent Federal
Judicial Center study on partial filing fees.7¢

U5 Dust Ct. for the ED. N.C., Order Adopted April 30, 1990 & July 21, 1991 (in forma pauperis
status for prisoner is conditioned on payment of a partial filing fee based on income received
withuin & month period prior to filing complaing the partial filir g fee shall never exceed 15% of
the income prisoner received within preceding 6 months). See Partial Payment Table, supra note
48 for more examples of these percentage-based formulas.

U5 Dist Ci for M.D. La., General Order No. 93-3 (In petitions to proceed in forma pauperis,
partual filing costs are to be determuned using advisory criteria based upon prisoner’s present
econormic status. A table lists munimum and maximum filing fees that can be imposed when the
prisoner’s present assets fall between $40 increments, with $450 being the level at which the
glnsoner must pay the full fee )

See description of the Partal Filing Fee Chart for the LS. Dist. Ct for the Dis. of Nevada in
Partial Payments Table, supra note 48 For example, in thus sliding scale formula if the inmate’s
income falls between $26 and 5250 the court will require 2 $5 partial filing fee. Recently, this
chart has been revised to allow the court to assess partal filing fees for prisoners with less than
$25.in their account and to make the partal filing fee progressive. In the new chart, a prisoner
with $5 to $9 in an account would pay a $1 partal filing fee; from $10 to $19, a 32 filing fee; $20to
529, a §5 filing fee, and 50 on. A prisoner wath $250 or more will be required to pay the full filing
fee. See US. Drs. Ct for the Dis. Nev,, Applcation to Prooeed In Forma Pauperis (revised Jan.
1945).
725ee supra note 70.

BEvans v. Croom, 650 F.2d 521 (4th Cir. 1981), cert. demed, 454 U.S. 1153 (1982) (approving use of
prior 6 months’ deposits as base for calculating reasonable partial filing fee); In re Epps, 888 F.2d
964, 967 (2d Cir. 1989) (approving use of prior 3 months’ deposits to prisoners trust account).
74Partial Payment Table, supra note 48.
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(d) In computing inmate balances courts should look at net
deposits—what an inmate had available to spend during the
applicable period—not just what remained in the account at
the end of the month. By looking at total deposits from all
sources of income a court can avoid the need to determine
whether the inmate purposefully spent down the account to
avoid paying a fee. Looking at total expenditures allows the
court to see whether the inmate’s money was spent on
nonessential items.

(e) The net balance should be calculated after subtracting any
amount the penal institution requires the inmate to keep in a
trust fund. The calculation should exclude small holiday
gifts to the prisoner as well as any mandatory impounds or
withdrawals such as child support, restitution, or room and
board.

5) Availability of installment payments of partial fee. The courts of
appeals have diverged on whether partial fees must paid in
their entirety before the action may proceed, or whether the fees
can be paid in instaliments. The Eighth Circuit approved
installment payments in In re Williamson,” but the Seventh
Circuit has rejected them because § 1915 does not provide for
the payment of fees in instaliments.”6 Although the issue of
authority to permit installment payments is unresolved, the
admunistrative burden of keeping track of installment payments
may in any event outweigh whatever benefit there is to
umposing a small, periodic sacrifice on the litigant rather than
waiving the filing fee entirely or lowering the partial fee to a
amount pavable in a lump sum. o

6) Warver promisions. A partial filing fee plan should allow an
inmate ordered to pay a partial filing fee toexplain special
arcumstances that would justify a lower fee?” and allow the
inmate to correct misinformation or incorrect inferences the
court may have drawn.” Waiver provisions add flexibility in

75786 F.2d 1336 (8th Cir. 1986)

76Caldwell v. United States, 682 F.2d 142, 143 (7th Cir. 1982).

77Evans v. Croom, 650 F.2d 521, 526 (4th Cir. 1981), cert. denied, 454 U.S. 1153 (1982).

BJones v. Zimmerman, 752 F.2d 76, 79 (3d Cir. 1985)(fairness requires that the in forma pauperis
applicant be given an opportunity to see the court’s findings and to correct any misinformation).
Ser also Preliminary Report, supro note 56, at 21 (Noting that only a small percentage of plaintiffs
objected to the amount assessed by the courts, and the administrative outlay necessary to deal

with a few objections is insignificant compared 1o the total number of in forma eris petitions.);
Inre Williamson, 786 F.2d 1336, 1340 (8th Cir. 1986). paperis pet )
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partial filing fee plans, thus ensuring that courts do not
unreasonably block a prisoner’s access to the federal courts.

PENDING LEGISLATION NOTE. Currently, district courts are free
to decide whether or not to adopt a partial payment plan. However,
H.R. 667 would amend § 1915 to require district courts to assess
prisoners for partial filing fees whenever a prisoner has any ability
to pay: “The court shall require full or partial payment of filing fees
according to the prisoner’s ability to pay.”7°

d. Effect of partial payment on § 1915(d) determination of
frivolousness or maliciousness

1) Several courts of appeals have held that a district court may not
sua sponte dismiss an action as frivolous under 28 U.S.C.
§ 1915(d) after the plaintiff has paid a partial filing fee.80 These
courts reason that dismissal for frivolousness after payment is
inconsistent with Fed. R. Civ. P. 4(a), which requires a summons
to issue once a complaint is filed (a complaint is considered filed
as soon as the plaintiff pays a filing fee81), and with Fed. R. Civ.
P. 15(a), which requires that the plaintiff be given an
opportunity to amend a complaint before the court dismisses
the action sua sponte 82

2) Several districts have abandoned their partial payment plan
partly or wholly because of concern that these decisions will
Limit their discreton under § 1915(d) to dismiss frivolous
claims 83

3) Fed. R. Civ. P. 4(a) was amended in 1993. Previously, Rule 4(a)
provided that “[u]pon the filing of the complaint the clerk shall
forthwith 1ssue a summons.”84 In 1993, the “forthwith”

MH.R 667, Title [1, § 204(b) (Passed by the House of Representatives on February 10, 1995, and
currently awaiting a vote in the Senate )

80Butler v. Leen, 4 F.3d 772 (9th Cur. 1993). Clark v. Ocean Brand Tuna, 974 F.2d 48, 50 (6th Cir.
1992): Crissom v. Scott, 934 F.2d 656, 657 (Sth Cir. 1991); Hernck v. Collins, 914 F.2d 228,230 (11th
Cur. 1990); In re Funkhouser, 873 F.2d 1076, 1077 (8th Cir. 1989); Bryan v. Johnson, 821 F.2d 455,
458 (7th Cur. 1987).

8l5er, eg.. Franklin v. State of Oregon, State Welfare Div., 662 F.2d 1337, 134041 (9th Cir. 1981).
82Ser, ¢.g., Clark, 974 F2d at 50

835¢ce Partal Payment Table, suprs note 48 (Comments column indlcates that the S.D. Tex., W.D.
Tenn.,N.D. OChio, M.D. Tenn,, N.D. lowa, and E.D. Mo. have eliminated their partial payment
plan because of appellate deamons imiting disrrussal under § 1915(a) after a filing fee has been

id.)
KFed. R Civ. P. 4(a) (The ongznally pmmulgatied Rule 4(a) contained the “forthwith®

requirement. See Fed. R CV. P. 4(a), 308 U S. 664 (1940). Although Rule 4(a) was amended in 1980
and 1983, the “forthwith” requirement remained in the rule until the 1993 amendments.)
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requirement was taken out of the Rule. Now, Fed. R. Civ. P. 4(b)
deals with issuance of the summons and it provides that
“[ulpon or after filing the complaint, the plaintiff may present a
summons to the clerk .... If the summons is in proper form, the
clerk shall ... issue it to the plaintiff for service on the
defendant.”85 This language seems to indicate that filing the
complaint does not require the immediate issuance of service of
process and is conditioned upon whether the plaintiff presents a
summons to the clerk. If this new provision is interpreted to
mean that immediate issuance of service upon filing the
complaint is not a guaranteed procedural protection prior to
dismissal, then dismissing the complaint after payment of a
partial filing fee may not conflict with amended Rule 4(b).

4) Once the fee is paid, the complaint is considered to be filed and
the plaintiff acquires the same rights to procedural protection
from early dismissal that fully-paid litigants have. Whether a
sua sponte disrmissal under § 1915(d) after payment of a partial
filing fee violates Fed. R. Civ. P. 15(a), which gives the plaintiff
an opportunity to amend the complaint once before dismissal,
remains an unsettied issue.

5) Although in some circuits the district court may not dismiss an
action under § 1915d) after payment of a partial filing fee, the
court may still dismuss certain counts or defendants under
§ 1915(d) atter payment but before service or amendment of the
complaint # The action survives even if some counts or
defendants are disrrussed for frivolousness. '

6) Drstncts with parnal payment plans may avoid the timing
problem with respect to § 1915(d) dismissals by structuring their
IFP screerung procedures so that the court does not actually
receive the pavment until after it has determined whether the
entire complaint 1s “involous” or “malicious” under § 1915(d).

(a) More specifically, if the court has determined that the
petiboner s financially eligible for IFP status, but that it
should be condinoned upon receipt of a partial filing fee, the
court should not require the fee to be paid until after it has
exanuned the ments of the complaint. If the entire complaint
should be dismussed under § 1915(d), the court should do so
without requinng payment of the partial fee. If a § 1915(d)

85Fed R Civ. P. 4)(1993 Amendment) »
865er. e.g.. Butler v Leen. 4 F3d 772, 772 (Sth Cir. 1993} ("We hold only that the district court
should not have disrmssed thus actuow before service of process.”) (emphasis added)
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dismissal is not warranted, then the court can order the
petitioner to pay the partial filing fee and allow the case to
proceed.

(b) This practice is easily adaptable to the one-step screening
procedure in which the court examines the merits of the
claim before granting IFP status and allowing the complaint
to be filed.

(c) The deferred payment approach is also amenable to the two-
step procedure. If the court finds that a petitioner is
financially eligible under § 1915(a), but also able to pay a |
partial filing fee, IFP status can still be granted and the
complaint filed before the court has received the partial fee.
However, it will be a temporary grant of IFP status and a
provisional filing conditioned upon whether the court
decides to dismiss the case under § 1915(d) before requiring
the partial fee to be paid.?’

4. Ordenng service of process

a. Fed. R. Civ. P. 4(b) requires the clerk to issue summons to the
plaintiff for service on the defendant if the plaintiff gives the clerk
the summons in proper form.8 However, IFP plaintiffs are not
responsible for service of process. Fed. R. Civ. P. 4(c)(2)®° and 28
U.S.C. §1915(c)® provide instead that officers of the court, such as
United States marshals, shall serve process on the defendant. If a
plaintiff pays the district court filing fee er.d gives the clerk a
summons for each defendant in the proper form, issuance and
service of process is requured.9 The court can dismiss such an
action without following these procedures only when the court

87This practice of not requinng the actual pavment of the partial filing fee to the court until the
ments of the pehtioner’s complaint has been examuned is currently being followed by the United
States District Court for the District of Nevada Earber, the District of Nevada had been requiring
pavment of the fee before it conducted a review of the merits under §1915(d). Later, if the entire
complant warranted disrrussal under §1915(d). the court would refund the prisoner the amount
he had paid as a partial filing fee, grant the prsoner full m forma pauperis status, and then dismiss
the complant under § 1915(d). However, the distnct stopped this practice after a decision by the
Ninth Circuit held that once the prisoner paid the fee and it was received by the court (even if the
court had refunded the fee at a later ime), the case must proceed like a normal avil action, and
refunding the fee doesn’t elimunate thus holding. See Klein v. Elliot, No. 94-15574 (9th Cir. Nov. 22,
1934) (unpublished memorandum disposition).

83Fed. R Civ. P. 4(b).

89Fed. R Civ. P. 4(0)().

9028 U.S.C. § 1915(c).

915Ser Fed. R Civ. P. 4(b).
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PARTIAL PAYMENT OF FILING FEES IN
IN FORMA PAUPERIS CASES: CURRENT PRACTICES
OF FEDERAL DISTRICT COURTS

EEDERAL JUDICIAL CENTER
RESEARCH DIVISION
MARIE CORDISCO

OCTOBER 17, 1994
Background and Introduction

Federal courts have statutory authority under 28 US.C. § 1915(a) to
waive fees and costs for an indigent litigant. Federal courts have discretion
under 28 U.S.C. § 1915(a) 1o require indigents Lo pay a portion of the full
fee needed to file a case. This practice has been upheld against a variety of
attacks.!

Federal district courts use partial filing fees as one way of reducing
the number of prisoner civil rights actions filed in its courts.2 While each
district that implements a procedure to assess partial filing fees has {rs
own specific goals tailored to their local conditions, the general goals of this
“innovation in administration of prisoner in forma pauperis petitions” are
to reduce the caseload of federal courts by eliminating frivolous cases and
to conserve court resources by reducing the time spent reviewing in forma
pauperis applications.? Thus, although some districts that have a partial
filing fee procedure apply the practice to all petitioners seeking to proceed
in forma pauperls regardless of the type of case, the overwhelming
majority of cases where the court has required the petitioner to pay a
partial filing fee are prisoner cases. As the attached table reflects, in the
majority of the disrricts that have placed their practice of assessing partial
filing fees in their local rules or a standing order, coverdage is limited to
prisoner cases with some districts further limiting coverage Lo actions
involving civil rights, habeas corpus actions, or post conviction relfef.

lSee, e.g., Inre Epps, 888 F.2d 964 (2d Cir. 1989); Bryan v. Johnson, 821 F.2d 455, 457-58
(7th Cir. 1987); In re Williamson, 786 F.2d 1336, 1349-41 {8th Cir. 1986): Colller v. Tarum,
722 F.2d4 653, 635 (11th Clr. 1983); Bullock v. Suomela, 710 .24 102, 103 (34 Cir. 1983);
Smith v. Martincz, 706 F.2d §72, 574 (5th Cir. 1983); Bvans v. Croom, 650 F.2d 521, §22-2%
{4th Cir. 1981), cert. denied, 454 1.8, 1153 {19B82). )
2Recommended Procedures for Handling Prisoner Civil Rights Cases in the Federal

Courts 8 (Pederal Judicial Center 1980},

3Thomas L. Willging, Partial Payment of Filing Fees in Prisoner In Forma Pauperis Cases

in Federal Courts: A Preliminary Report vit (Federal Judicial Center 1984).
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In response to a request from the Judicial Conference Committee on
Federal State Jurisdiction for current information about the extent ro
which partial filing fees are being required in federal judicial districts, the
Research Division of the Federal Judicial Center has collected the
information displayed in the attached table.

The information was obtained by phone interviews with district
court staff familiar with the local rules and practices of the district. Due to
the dramatic increase in prisoner litigation where the petitioner is
overwhelmingly indigent and proceeding without the assistance of counsel,
most districts have one or more pro se law clerks who exclusively deal
with prisoner petitions. These pro se law clerks were very helpful and
knowledgeable about the current praclice in thelr district. In some
districts, prisoner pettions are referred to 4 magistrate judge. For these
districts the information regarding partial filing [ee procedures was
obtained from either the magistrate judge or the magistrate judge’s law
clerk.

Description of the Attached Table

The attached “able shows the current practice in each United States
District Court rcgarding the imposition of partial filing tees.4
It lists the 94 districts by circuit. The third column records the results of
an inquiry posed to the appropriate court personnel in each district: Does
your district ever require a plaintiff petitioning to proceed in forma
pauperis to pay a portion of the required filing fee in lieu of waving the
[ee completely? If the response was “no”, the remaining two columns do
not apply as indicated by the abbreviation “N/A” (not applicable) in the
appropriate boxes. In districts that do not assess partial filing fees, the
appropriate court personnel verilied that an in forma pauperis petitioner
is either granted permission to proceed wilh a walver of all costs and fees
or required to pay the full filing fee.

For districts that do require partial payment of filing fees, the table
distinguishes districts that have a local rule or standing order addressing
their practice from districts that have an informal policy to impose partial
filing fees that has not been placed in a standing order or the local rules.
Thus, if the response to the inquiry in the third column is “yes”, then the

“The infarmation in the table is current as of October 1, 1994,
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reader should look to the fourth or fifth column for a description of either
the local rule or standing order{fourth column) or the district’s informal
policy(fifth column). The description of the local rule or standing order in
the fourth column is a paraphrasing of the actual language contained in the
rule or order, and should nat he quoted or cited as legal authority. The
“Comments” column indicates whether a copy of the rule or order was
obtained. The rule or order should be referred to for 2 more detalled
description of the district’s practice.

If a district does have a local rule or standing order governing the
district’s procedure for assessing partial tiling fees, then a “no” will he
placed in the fifth column indicating that the district’s practice is not
informal. This either/or structure assumes that all judges within a district
with a local rule or standing order follows the guidelines set out in the rule
or order. It does not take into account the possibility that certain judges
within a district that has a local rule or standing order may follow an
Informal policy in addition to or different in some way from the scheme
for assessing partial filing fees embodied in the rule or order.
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Summary of Information in Table Regarding United States
District Courts that Require

Partial Payment of Flling Pees

Method of
Assessing
Pagtial
Flling Pees

Lacal
Rules

Number af
Districts

10

Percent of
All
Federal
District
Courts

11%

vercent of
the 40
Districts
that
Regulre
Partial
Pling Fees

45%

Name of
District

e
.0, Pla, C.D.

I, ND. Ind,,
W.D. Mich, w.D.
Mn,, T3, Neh,, D
Nev, NI, N.Y,,
ED. Ten, BD.
Vi.

Standing
Orders

7%

17%

M.D. Ale, BD.
La, M.D. ke, B.D.
KA., 5.D. Ohto,
ED. Tex., S.D.

Tex,

Informal
Policy

23

40

24%

4L

58%

N.D. Ala, S.D.
Als., KU, Cal, D.
Idaho, N.D. 1.
$0. Ind,, ED.
Ky, W.D. Ky,
w.D. 13, 5.D.
Miss,, L. Mont.
M.D. Ga, N.D.
Ga., 5.0. Ca.,,
M.D. Pa., M.D.
K.C. WD NC,
™. R, D {rah,
Ww.D. Va,, KD,
W.¥a,, 3.D.

W.Va, ED. Wis.

Discussion of the Information Portrayed by the Table

Forty districts or 42% of federal district courts require partial filing
fees in some form. In addition, as indicated in the “Comments” column, six
districts are currently considering implementing a partial filing fee system
or reinstating revised versions of prior local rules governing partial filing

fees that had been rescinded.>

38ee “Comments” column for . 8.C., W.D. Tenn., N.D. lowa, D. Alaska, E.D. Wash., W.D.

Okla.
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Seventeen disrricts or 18% of federal district courts (42% of the 40
districts thart require partial filing fees) have a local rule or order that
establishes a procedure for assessing partial filing [ees. These local rules
and orders differ both by the formula by which the fee iy calculated and
the scope of application. For example, the local rule in the Northern
District of New York requires payment of 10% of the average monthly
deposits to prisoner’s account for the three months prior to filing of
complaint.® The Eastern District of North Carolina computes payment based
on up to 15% of the income prisoner received for the prior six months and
“such other factors as plaintiff may draw to the court’s attention.”? And the
local rule in the Western District of Michigan allows a magistrate judge to
require a reduced fee equal to the greater of (i) 20 % of the plaintiff’s
liguid assets, or (i) 5% of total deposits in prisoner’s account for prior six
months.8 A few districts, including the Middle District of Louisiana, use a
“sliding scale” Lo determine the appropriate partial fee. The scale ranges
from $0 to $120 and Is applied to the petitioner’s present asscts. The $120
full filing fee s reguired i the petitloner has assets in excess of $450.9
Districts with these sliding scales stress that they are guidelines only and
do not preciude consideration of other variables inherentin a § 1915(d)
determination.

The rules and orders also differ as 1o rtheir scope of application. For
example, the Northern District of New York and the Fastern District of
Virginia apply their rules to all habeas corpus actions and all civil rights
actions. As another example, the Western District of Michigan and the
Northern District of Indiana apply their rules, and the Middle District of
Louisiana applics its sliding scale formula, to all applications to proceed in
forma pauperis regardless of the nature of the case, while the Central
District of llinols applies its local rulc only to cases brought by
Incarcerated pro se plaintiffs under section 1983.

Twenty-three Districts or 24% of federal district courts {58% of the
40 districts that require partlal filing fees) do assess partial filing feces as a

6Uniled States District Court for the Northern District of New York, Local Rule 5.4 Civil
Actions Filed in Forma Pauperis (July 1, 1994).

/Order Setting the Procedure for Handling of \ectmn 1983 Cases by State Prisoners
{E.D.N.C.) {April 30, 1980).

8Unilted States District Court for Western District of Michigan, Local Rule 7
Administration of Special Proceedings (Aug. 1, 1991).

YUnited States District Court for the Middle District of Loulsiana, General Order No. 93-3
{Nov. 2, 1993),
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matter of informal policy. In almost all of these districts the appropriate
court personnel (usually magistrate judges or their clerks) stresscd that
partial filing fees were assessed on an ad hoc basis in in forma pauperis
petitions with the amount required left totally to the judge’s discretion
after a review of the petitioners [inancial affidavit. In some districts (for
example, the Southern District of Alabama, and the Western District of
North Carolina), there are flexible guidelines or rules ol thumb which may
or may not be adhered to by all judges within the district.

Despite these differences, the districts’ local rules and orders are
fairly similar in how they aftect the administrative proceeding of in forma
pauperis cases. The determination of whether a partial filing fee must be
paid is made by court personnel after the petitioner files his or her
petition to proceed in forma pauperis, and the fee must be paid before the
casc can proceed further. Some districts, such as the Eastern District of
Missouri, have abandoncd the practice of assessing partial filing fees
because of the outlay in court resources taken up by computing and
collecting the fee. The District of Nevada has taken a unique approach by
informing the prisoner whether they will have to pay a partial fcc and the
amount before they can proceed with their civil rights complaint.10 This is
accomplished by requiring prisoners to submit a completed financial
certificate with their motion for leave to proceed in forma pauperis. An
authorized officer of the penal institution wherein the prisoner is held
compleres the financial certificate before returning it Lo the prisoner by
determining the required filing fee from rhe fee chart set forth in the
financial certificate. The required filing fee is hased on the greater of
either 1) the prisoner’s current account balance; or 2) the prisoner’s
average monthly net deposits for the preceding six-month period. This
eliminates the need for court personnel to determine whether a partial
filing fee should be assessed, computing the amount of the partial filing
fee, and collecting the fee.

Some districts have decided not to continue assessing partial filing
fees or to rescind their previous rules in response to appellate court
decisions that have held that a district court may not sua sponte dismiss
an action as frivolous under §1915(d) after the plaintiff has paid a partial

10§ee Plan for the Implementation of a Partial Piling Schedule for Civil Rights
Complaints Filed Pursuant to 42 11.5.C. §1983 (D. Nev.) (July 1, 1992).
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filing fee.ll The rationale these courts have followed is that the dismissal
of an action as frivolous after the plaintiff has paid a portion of the filing
fee iy inconsistent with Federal Rule of Civil Procedure 4(a) which requires
summons to issue vnce a complaint is filed (a complaint is considered filed
as soon as plainuff pays a filing fee), and Federal Rule of Civil Procedure
15(a) which requires that plaintiff be given an opportunity to amend a
complaint before the court dismisses the action sua sponte.1? Districts
adopting this rationale have decided that the benefits of a § 1915(d)
frivolity dismissal outweigh the benefits from a pardal flling fee system.
The District of Nevada is also experimenting with new practices to
preserve the ability to dismiss frivolous petitions under § 1915(d). The
Research Division will explore further the approach taken by the District of
Nevada and make the findings available to all districts at a later dare.

The information in this study is intended to help districts considering
instituting a partial filing fee system. Although this inquiry was not aimed
at discovering how effective partial filing fees were in the districts
utilizing the practice, conversations with court personnel in some of these
districts did uncover some dissatisfaction with partial filing fee schemes in
achieving their goals. The biggest complaint was that partial filing fees
were “more lrouble than they were worth.” In order for partial filing fees
to be an effective ool [or reducing meritless prisoner civil rights
complalnts, districts need to find the scheme that eliminates the
administrative burdens and imposes 4 [ee that serves as a disincentive to
filing meritless complaints. Districts may want to [ind out why particular
schemes are not working and how other districts have found a way to
achieve better results. ,

HBuller v, Leen, 4 F.3d 772 (9th Cir. 1993); Qlark v. Ocean Brand Tuna, 874 F.2d 48, 50(6th
Cir. 1992}); Grissom v. Scott, 934 F.2d 656, 657(5th Cir. 1991); Herrick v. Collins, 914 F.24
228, 230(11th Cir. 1990); Inre Funkhouser 873 F.2d 1076, 1077 (8th Cir. 1989); Bryan v.
Johnson, 821 I'2d 455, 458 (7th Clr. 1987).

125¢e, e.g., Clark, 974 F.2d at 50.
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disrvisaal for frivolily undar §1815(c)

outweighed the ussfulress of the paria
fikng fee provisions. Howrever, tha

Guicolines only and do rot preciudo

geners! orde~ ray st be tumed to for
~ s in - croraine 2 nn el fline
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conaidaration of ofher adables irherent in & Gidaws in ascedning A parisl Ming
§1915{d} determisation feo loy pon-arisonss peo 5o peftfionoms
awen this is dons .
Adopted on Nov. 14, 1968; Youah sty
V1.0, Tex no WA A W.D. Tox. almost nevor impoeas a
patial 8ng lee on priscner pro 2o
pottioners sasling b pecosad i forma
paugeris due b Grigatm v, Scoft, 834
F 2¢ 658 (58 Cir. 1991) becauss the
court does nod ward b loss its ability to
diswiss in forma paipads casos s
fivolous urder § 19158(d). In pastfour
yoars, WD Tex. imposed a partiel
fling fee N 3 ceses. ard all ivcived a
. { poftione: not incercemted, hed incama
kel conddn™ meet e hul fing fee.
ED. Ky. yes no in all petitions o proceed in Mema peporis,
upon review of petiioners fnancis! affdont,
judge raay assess z partial Biing fee based
upon the huwds the peliicnss hes avalable;
done on a case by case hass, urder tha
Judgss discrefion, with no guiddiires followed.
WO Ky, yes no 11 prisoner cases whers patitione’ seeks
ugsggéggz
& patial fing foa; this is dons very rarelyal
this tire; ea 2 very lose guideline the asneunt
of he partial fee wil be approadmately 10% of
prisoners everage madhly incomns d2sedupon
the 8 montts preceding the filing date,
£.D. bch. noe N/A [N 2]
W.D. Nich yes Local Fide 7: 2 magatrate judge may ondar a no Copy of local nde abiained.
pelifoaa procesxding in forna pauperis bo pay,
witén a spedifind poriad, 2 mducsd ke, deirad
as ha greater of: (i} 20% of fe poerson's 'ugad
nggqﬁwaggﬁﬂgmﬂ
ol the winl dyposiis placed in the prison
zocosd during the 8 months preceding the
sigring of fwe Brarciaf alidarl The moegssie
judgs has Jiscretion to make any ofiner
appEpisia srder conveming paywent of the
saduoed foa.
Adopted Aug, 1, 190,
Foceral Juddal Conter w .“t March 15, 1895
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Does the Does the District have a local rule or Does the District have an informal policy o Coanments
District ever | atanding ander governing the imposition o} impose pattial ing fees that has not been
Ciircuit Distract requiire partial p-rlﬂ!ingtwn? (M yes, describe) placed in a standiag arder or the locel
payment of reies? ( yos, dascribe)
ﬂiogéeeo?
26 N.D. Ofio no NA NA Local Rule 5:1.4(b) requiring payment
: of a parial fling fes oy prisoners
seeking to praceed i fonma pauperis
was rescindad cn Junwe 9, 1992 eftar
Clark v, Ocean Brand Tuna, 874 F2d
48 (61 Cir. 1¢92) (a dstict court may
not sua spontes diuriss an actior as a
frivelous M Sorma peuperfs action un
28 USC § 1815(d] efter the plaintif: has
paid & al fiing fea).

(1 £D. Ohio yes Amendesd Genweal Qrder No. 1 filed no Copy of arder obtained.

26, 1966 any inmate who seela lsave
procsed in forma paupenk in ciil rights cases
rescuired o maks a partial paymant of filng
equaling 15% ol he inmeain's average monthly
hadance in his ihsBtutional fund account for he
€ manth period immediatety preceding the
submission of $e application. I this amount
should be isss than 36, the irmats will be
allowed 1o proceed in forma paspes's.

08 E.D. Tena. yes Local Rule 4.2: Depanding an the amaunt o ro
fundh aveilabte io petiioner seeking to procesg
n forma pawperia, ocut may requira petitioner
io pay a portion of the fding fee.

Adoptad March ', 1994.

06 M.D. Tam. no NA NA | MD. Tenn. dsocnfinued tha pracice
asseasing partial fiing fees
appminan!y ane year ago in reacfion

D74
F.adw[ethOr 1982) (court could no
longer dsmiss in forsis paupar's
petitane where petiioner has paid the
sertial fiing (ee under a §1915(d)
Irivdity meview), and a detamairabon
that there had been no s gnificant
decreass in the number of prison
pelitions led.

06 W.O Tenr. no N/A WA W.D. lenn. is considerng
imp ementing a partial filng foe systam

or CD. Ik yes Local Rule 2.12: an incarcergtad pro se no Copy of nule cotained.

piantfl seeting leave o proceed n foma
pavpans n a §1933 action is requred to make
a parial prepaymert of filing lees in an amount
nat to exceed S0% of the inmate’s average

maontily income for the 8 months mmediately

mav cencer exceed the ull g fea.

praceding the aubirisaion of the petition; the hﬁ
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Adopted Jen, 15, 1902,

67 N.D. | 88 1o Inany civl case were politbner procseds
forna pauperis, he jdge mey rnpose & partisl
fling fea bassd upon ecommendatian from
the pro se ke clerk; an informal siding scalle
method is used b anive ¢ a reascrishis dollar
figume. For prisoner peflicns, & parial fling les
may bo assessad € a prisoner’s swarage nust
furnd balanoe by the praceding 8 months
expoeds $30.
a7 5008 no Wa - A Asasons why $.0. Il decidedncl
' adopt the praciics of asseasing partisd
g feos: cradles moro work in clerks
offica; e amast assessed ag a partia)
fee B nol signicant enough o detsr
the fling of fvolous uits,
a7 MN.OL b, yos Local Rule & 3: Amyone seeldng bo proceed in ] Aecertly, pxiges have ravely reqind
forrma passperis may be required to make partiall petitonsr o pay & partal fing e, they
paynent of filing foes in an snourt io be wil sither grant the pelition to proceed
determined by the cowrt, appiicand has 30 days 58_3._ & pargrerfs or deryy B thas
o showw caiuss as o why ho can’t malke peariial raqguiring payment of the il oe.
payment
Adoptad Jan. §, 1994,
Alhough rol B wiiting, the judges ey use
folowing fornula © arrive sl & reasonabie fee
in prisons! cases: 50% of e aserage of Yo
inmates last & month Lust sccount balanon,
07 S0 imd. yes e in a8 pslitions 8 procend & forme pauperTs,
Jpon seview of petticners francial afidai,
radge may asssss @ partial fikng fes based
Jpon B furds he pelitianer has svailable;
dorse on @ case by casa basls, under the
asdaos cianrelon with ne @idelines followed,
a7 ED Wis. yos no Inad peltions bopocesd & loome paupans,
upon saview of petitionsrs francial affidavil,
jdge may assess s pertisf firg les besed
upon fhe furds e potitionar has available;
%ne on @ case by case besia, undor the
Jsdges discretion, with no guidslines followesd.
a7 WD Wi, Bo A A
o] E0 Ak, BO WA WA
Fadeal Judical Canter March 15, 1985
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District ever | standing order goveming the imposilion of | imposs pértial filing fees thal has nol been
Cireuit Dietrict requsre partial pariial filfing foea? ( yes, deacribe) piaced in a standing osder ot the Socal
payment of rules? (f yes, dascribe)
Hing feva?
08 W.D. Ark. no NA NA
o8 ND.lcwa no NA NA Partial fitng f2€s were asseased in N.D
lowa in the past, but @ 8 no longer
done. Afraid that an 6th Cir. decision
controls which wil prahibit a disbict
judge rom dismissing a suil under a
§1015(d] fivolly review once a parial
fling lee has been peid. Sae Ipre
Eunkhouser, 873 F21 1076, 1C77 (Bth
Cir. 1989). However, the praclice is
being oansidared lor reinstatement.
08 SD.lowa no /A NA
038 D. Minn. no NA NA
08 E.D. Mo. no WA NA in 1063, ED. Uo. repealed the local
rulo 9ia) which provided lo: the
assestnent of partal fling fees
becawse: (1) there was no deceeasz n
tha number of pisoner patitions fled;
(2 99.9% of prisoners qualify ©
proceed i forma paupens, (3)il case i
dismissed without prejudics for failing
la pay partiel Eng ee, prisoner can
refile the cass; (4) created addtional
adminisirative work © gather
petilicners financial nformation and
caloulats the pa-tial lee; (5) adraid that
an 8th Cir. decision contro’s which will
prohibit a district judye from dismissing
a suitunder a §1915(d) Irivolity review
once a partial fing fbe Fas besn paid.
See In ;8 Funkhouser, 873 F.zd 1075,
1077 (8th Cir. 1989).
08 W.D. Mo. yes Local Rule % for all in losma paupan's no Copy o local rule oblained.
potitions(excep; in casea fled under §§ 2254,
2255), T the courl corcludos the epplicant can't
pay he full filing lee, he cour: may rejuire
payment of a parfal fling fee which should noi
cause applicant b give up basic He naceeslies|
! applicantis incarcerated, a partial fing lee of
10% of apglicant’s monthly inoame for the 8
months nmediately preceding filing i
complaird may be imposed. A mmi fling Iooq
xss than $1 50 may never e imposed.
ted Jan., 1983, amended Nov. 1991.
K D.N.D. o NA N'A
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o8 D. Neb. yos Leocsd Fads 82.15: upon roview of an io frma s Copy of oza ruls obtabined.
peuperss peliion, coln may order spplcant lo
pay il or pant of e Bing les provided any
parial Fing lee dosent exosed 0% of Te
avemge monthly intrme (5 ust acoound for 8
morth's precading flng of the siion o, 30% o'
e ancelet Badanok sl Ui fime of g,
whichevat is greaior te ranial fng fee cant |
B laes han §2 0. 1 partial fling Toe is hasad
on curmnd balaree of epplicent's sl sonourg,
ot may reciine & higror patiel lBng feo
2pplean hes wilhrlreen irvds froey scoount o
avoxd paynect of the fling fee:
Adepind Jan. 4, 1903
08 280 10 WA h/A
08 D. sleska e A WA A prowision regerding the pertiad
paymert of filing fass may bs ncluded
in the new D. Alasks localrlos
expeded o be eracted in 1965,
(%) 3. Ardz. (1) WA N8
2] CD. Cal 0o NA NA
0 ED. Cal ) A AR
o H.D. Cab yes [ ] In afl petitions to proceed iy forms pavpar’s,
upeon review of setitoners fnareial athdavit,
é?ggaga@m.gouu&
upan te hunds the setitoner has awailable;
done on & case by case basis, under tw
jurizes disorelion, with no guideines idibwed.
B $.0. Cal. 1) NIA NA
2] 0. Guam no A MA
09 D. Haw, na NA NA
c8 0. Waho yes no 14 all prisoner peftions o procsed i e D. ldaho is currently worldng on
PREBES UDD review of prsonom irencial promulyaling & set of guideings te be
afficdavit, magisirale judyge may sssess & patial | usedin debarnining the porfon of the
fling fea based upon the huds hs orisenar fingfee the patitonor must pay ?.a:j
ourendy hes in res gocount done on a 2ase by | prisoner has Sa in his sccount he wil
case basds under T judges discration, with | pay x% cf Bw {ling fee).
-.omcw-owﬂu?-g.
Fedaral Judicial Corfer w ~ " Learch 15, 1596
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Does the District have an informal policy to

Comments

Does the Does the District have a local nde o
Distriet ever | standing ordiar governing the imgposition of| impose parfisi filing fees tha? has not been
Gircuit Nistrict requsire pastial pertiel filing fees? (H yes, describe) placed in a standing ordar or the local
payment ot rules? (i yes, describe)
ﬁllihu?
oS D.N. Mar.l. no N/A . NA
09 D. Mat. yoa a0 Although partial §ing fees are ot imposed in
the Billings Division, in the Missoula ani
Helena Divisora(V/. Mont) the judge raay
fequire an appiicant seebing o procead A
bm-pal.wntopajapumlﬂngbeufele
applcan is able to pay something; this
rarely dene (only twe tinrea in Ihema!lwmn
one-hall years|.
09 D. Nev. yos Locad Rude 215¢(h): leave 0 proceed it forma no Copes of Iho kcal nde, planfor

pauperis in peitions far baheas copus
pursuant to 28 U.S.C. §€ 2241, 2254, and
motions pursuarl o § 2255 may be danied if
vahum of accessible money anc sacurios in
petiones’s accounts exceeds §75 or such othes
amcunts 63 cocurt nay determine; lbave ©
procesd in forma paupevis on ol ighte
complaints pursuant to 42 USC. § 1983 may
be denied if valua of accessible money and
securilies in plantiffs acocunts exceeds §200
or such amouni{s) as oouri may detemine. Il
less than the above amounts are acoessible ‘o
petitioner, count may in its discreticn requiro
payment of a lower ifing fee purniart o a
ocourt-approved fee schedide when ardering hal
a pstifoner may procead i1 ‘ovma vauperis.

Adopted Februasy 1. 1992,

Plan {or the implementation of a Partial
Filing Fee Schedude for Civil Rights
Complaints Fled Pureusnt fo 42 US.C
§1983 Adopted July 1, 1992 estabishes
procadires to implement a partial §ig fee
schadula lobe applied to cad rights complaints
filad by both prisoner and ncn-pisoner
plaintiffs. These plai~tiffs are recuired ‘o subma
with the civil nght complaint a motion for leave
to proceed in 'orma pauperis on a court-
provided lom. For inmatea, the equired
financiel oerificate {.om the instibuian of
confiremer: that they st subnil with the
modon to proceed M farma paupevis will show
whethes they muest Fay & partial fifing fea. This
tes is determinad by applying the grealar of
treir cuTent account balancs or their everaga
monthly net for the past 6 manthe ©
the Parfial Fifing Fes Crast. Petiboner may
summit & waiver from the partial Ring fee chart
it they televe special citumstances should

e-tunpuren Iroer having to pyy the fling fee

Bt s Fmnmnin]l A Tam

implementing -a partial Ring lee
schedule, ‘iling fes chart, and mdtion o
sroceed v foans radpovis have bear
oktained. Note thal the approach laker]
3y D. Nev. is unijue and arned at
ajievigting the admin stralive problems
atrer districts have encourtered n the
implemeniaton of a partial fling fee
aystem. The prisoter is awane of
whether or not he will have bo fay a

3l teo and tr @ amount betore he
liles h's aivil righs campiaint with the
court. New. ia mnising iis locz rules and
wil be inclading an improved lee
schedule.
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A VLA LERS LA W i B0 than ) & T bl .
09 D.Or. ro WA NA
09 E.D. Wash. ro NA A Enactment of a partial filing foe system
is under considaation n E.D. Wesh.
08 W.D. Wash no N/A N/A
10 D. Colc, no N/A NA
10 D. Kan. no NA NA
10 D.NM no N/A . NIA
10 E.D. Olda. no N/A N/A
10 ND. Olda. no N/A NA
10 W.D. Oka. no A N/A W.0. Okla is considzring a provision
addressing pa-tial orirstaliment
paymern. of fling feas in the rernised
rues o e adop'ed in January of 1995
10 D.Uah yes no in all pelitions to proceed M farma pauerds,
upon review o' pefitionars irancial afidavi,
judge may assess a parfia’ Eing fee besad
upan the funds the pelitiorer has gvailable;
done on a casse by case basis, undes the
udces diacration, with no guidefinea Idlowed.
10 D. Wyo. no WA WA -
11 M.D. Ala yes Order filed Sept. 23, 1987: for afl petiicns 1o no Copy of order oblained.
procsed n foina pauperts, coutt is ordered o
asoartain whether a paria paywent of fiing
loas shouid be mqured; ordor sets ou adviso
criteria based on pelifioners’ presenl econoric
sialue that cour! should consicer in de'envining
a reasonebis peyment in 42 U.S.C. §1883
cases; lor cases filed pursuant to 28 ULE.C.
§2254, tha court shou d consider requiring
Tmalss to pay e $5 fing fee il they have $25
or mera in thair prison accounts; these are
guidalines anly nct preciuding consideraticn of
ohervariatles nherentina §1915
datermination.
Federal udicial Centar March 15, 1395
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Doss the Does the District heve a locsl nde or Dose the District bave an indormal policy to
District ever | starufing cadhr goremning Tse ingosifien of | Impoes partial Bling fees Bul hee ot been
Clrouit District require Setsl pariial Bing feee? [ yven, doscribe) pisosd in 2 standing order or the lore!
payment of nses ? {1 you, thecribe}
filing foea?

11 N.O, Ala. yas no The local practice which beczune prevalenl in | NID, Ala. dees have guidalires br
1957 is lor & magistras dge in all prisoner assessing particl fling leas soiculin
paiiions procsading & byma paupenis to writing in e form of eithe’ en order or
assoss a partial Bing ‘es mporximainly squal | kocal rule, but alter porsistant atbmpts
io tha grestor of Z% of edhar 1)the inmates they wena not able o beate thenm.
average ronddy balance lor the preceding sie
rronthe; o 2) the amecund surrently in fw
irrnate’s priscn socourd. These gudeires ae
flexibie and tre huice canlake otter facion
irte sccouwnt. Priscrad is given the cprodunity
,omeﬁsidqaxigﬂxiiwﬁﬁﬂ
filing Jse is nct aporopriste.

1t $.D. Al yes ro in prisoner § 1083 arul §2258 cases wherea S0 Ales locad rudes am seing "e-
molion b procesd in bena pauperis is fled, weifen, and il is conlemplated that the

) thes Brres marisirate jucizes may assess a irrdcemnal fovmule will be 58603-,& in
partial ing fes basad upon an biornal fling | thom with a fow modificatiors
fee formule: Whichever Rgure is greater, ity | boing the sppicaton of the Uasibv
porend (309 of the average monthly deposit | all 1 oo pausers cases.
for the past fau () months inan nmaie’s -
acoourg or hirty pecent (3CK) of the A whitkan ‘nerao verdy ry the preceding
accourd's balance. Tris Iormua has not been | information hes bean oktained.
placed in 2 slanding order or e looal ndes al
this tims.
11 M.D.Fla. yas focel Ruls 4.07: cowrt has disoresfion o ondar ne Copy o both loca rule snd intermad
ary peusty sedking o procsad & forma pauperis quidelines cbtained.
s pay & povion of the derks arcdior mashel's
fees within a proschbed tma; ¥ petloncr fals
{e do a0 $w zedon muy ba dismissed sirond
prajutice.
Adopted Nov. 21, 1883,
The coun uses the lolowing intesnal guidalines
to arive ai e amont petifone has o pey as
a fifng fee b psoner cases brought under
§§1953, 2254 B 2055: 3% of e higher of 1)
the amount in pefbioned’s prison aceourt plus
any assels possessed jest prios o HBing
| complaint; or 2; e tota] deposisplad in
| prisoers’ eccouit ‘or e 3months preceding
fling of complaint, dhided by thres.
11 D Fla 0 MR NA
11 $0.Fa (1] AA MA
I D Ga. yes no In P:S.mn..u © procasd &1 ferma pavpens,

upen review of petithonsrs financal affdaull,
juciye may nseess g partial fing feo based
upon the hesds the petifoner hes available

done an 3 case by case ga.n. m:nmﬁ-‘,x.
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N.0.Ga

In dl >etiions W proceed in forrma paupenis,
unan review of petitioners finandial affidavit,
judge may assass @ partiel fling fee basad
upan the unda the petitoner has available;
done on & case by case basis, under the
judges tolal dacretion, with 10 guidelines
Idllowed.

n

S.D.Ga.

In prisoner petitons to proceed » foma
pavperis in 3§ 1963 & 2254 cases, upon
review of prisoners’ Enanda affidevil, judgs
may assess a partig fling fee based upon the
finds tre pisoner has sveilsble; done on a
casa by case basis, undas the judges

discretion, wity aoﬁ!\ou followed.

Federal Judicial Center

March 15, 1985
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State of New J ersey

DEPARTMENT OF LAW AND PUBLIC SAFETY
DIVISION OF LAW
RICHARD J. HUGHES JUSTICE COMPLEX
CHRISTINE TODD WHITMAN 25 MARKET STREET DeBorRaH T. PORITZ
Governor CN 112 Anorney General
TRENTON, NI 08625-0112

(609) 292-4965

February 13, 1996

Honorable Ronald J. Hedges, U.S.M.].

3053 M. L. King, Jr. Federal Building
and Court House

50 Walnut Street

Newark, NJ 07101-0999

Re:  Amendments to the General Rules For The
District of New Jersey For Prisoners Filing
In Forma Pauperis

Dear Judge Hedges:
For discussion purposes, I submit the following amendments to the General

Rules for the District of New Jersey for prisoners filing in forma pauperis. I have worked

with AAG Jeffrey Miller and DAG Ron Bollheimer and we have reviewed the materials
you supplied to us and have incorporated as much of the Local Rule from the Northern
District of New York as seems appropriate.

Initially , it should be noted that General Rule 29 currently contains two

paragraphs (B&C) which address prisoners filing in forma pauperis habeas petitions and
motions under 28 U.S.C. §2255. We suggest deleting those two paragraphs and

replacing them with an expanded General Rule 10, which deals with prepayment of fees

PS
SRS
L 28 New Jersey Is An Equal Opportunity Employer ¢ Printed on Recycled Paper and Recyclable
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which, as amended, would cover all in forma pauperis filings. We suggest that the

following paragraphs be added to General Rule 10:

C. Upon receipt of a complaint or petition and an application to
proceed in forma pauperis and supporting documentation as required for
prisoner litigants, the Clerk shall promptly file the complaint or petition
without the payment of fees and assign the action. The complaint,
application, and supporting documentation then shall be forwarded to the
assigned Judge or Magistrate Judge for a determination of whether the
applicant will be granted leave to proceed in forma pauperis and whether
the complaint or petition shall be served by the Marshal. Prior to service
of process by the Marshal, the Court shall review all actions filed pursuant
to 28 U.S.C. §1915 to determine whether sua sponte dismissal is
appropriate.

D. Whenever a federal, state, or local prisoner submits for filing a civil
rights complaint, petition for writ of habeas corpus or motion under 28
U.S.C. §2255, and requests leave to proceed in forma pauperis, the
prisoner shall also submit a certified copy of the prisoner’s trust fund
account statement for the three-month period directly preceding
submission of the complaint or petition. The account statement is to be
requested from the appropriate official of the institution at which the
prisoner is confined. If the prisoner has been confined at that institution
for less than three (3) months, additional information shall be furnished
by the prisoner as follows:

1. In the case where the prisoner has transferred from
another State institution, the prisoner shall request a
statement of the account for the three-month period from the
Central Office of the Department of Corrections in Trenton,
New Jersey.

2. In the case of a state prisoner who is newly incarcerated or
has recently transferred to or from a county jail or a federal
penitentiary, the prisoner is to provide the court with the
name of the institution transferred from and any account
statements currently available from the present place of
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incarceration. The Court shall, in its discretion, seek further
information from the prior or current institution.

E. A partial filing fee shall be required by the Court and submitted by
the plaintiff in an amount equal to twenty percent (20%) of the average
monthly deposits to the prisoner’s account for the three {(3) months prior
to the filing of the complaint. In no event shall the fee exceed the fee set
by the Judicial Conference of the United States.

F. If a prisoner claims exceptional circumstances that render the
prisoner unable to pay the partial filing fee, in addition to the papers
required under paragraphs C, D, or E of this Rule, an Affidavit of Special
Circumstances shall be submitted to the Court outlining the circumstances
that justify a different payment or relief from the partial filing fee. The
Affidavit shall be examined by the Judge or Magistrate Judge assigned to
this matter who shall have the discretion to grant or deny relief from the
partial filing fee. When the Affidavit of Special Circumstances is submitted
which, in the opinion of the Judge warrants exemption from the partial
filing fee, service by the Marshall may be ordered. If an Affidavit of Special
Circumstances is submitted that the Judge or Magistrate Judge finds does
not warrant exemption from the partial filing fee, the plaintiff shall have
forty-five (45) days within which to comply with the partial filing fee order.
If the plaintiff fails to comply with the order within forty-five (45) days
and has not been granted an extension of time to comply with the order,
the action shall be dismissed without prejudice by order of the Judge either
on his or her own initiative or upon a recommendation from a Magistrate
Judge. ‘

G.  If the prison account of any prisoner exceeds $200.00, the prisoner
shall not be considered eligible to proceed in forma pauperis.

We have diverted from the New York rule in one significant respect -- we
raised the percentage of the average monthly deposits in the prisoners” accounts to be
charged from 10% to 20%. This change was made because we believe 20% will be a

better deterrent to the filing of frivolous complaints. It should be noted, however, that
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in the Jones v. Zimmerman case, the Third Circuit found it to be an abuse of discretion

to deny leave to proceed in forma pauperis and to require a prisoner to pay a $5.00 filing

fee when he only had $17.39 in his prison account, his monthly wage was $15.00, and
he had received only $97.40 in the preceding six months. While the Court did not
address a partial filing fee rule based upon a set percentage of a prisoner’s account, it
should be noted that the $5.00 filing fee was approximately 29% of the amount actually
in the prisoner’s account. Accordingly, we may have to assess whether the Third Circuit
will find acceptable a 20% filing fee.

I look forward to discussing this matter with you in the near future. I
would request that at any meeting to discuss this rule, Jeff Miller or Ron Bollheimer be

permitted to accompany me.

Very truly yours,

DEBORAH T. PORITZ
ATTORNEY GENERAL OF NEW JERSEY

By: CZW%/)W

Jaynee ¥aVecchia, Director
ivisign of Law

kbt
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MEMORANDUM

To: Magistrate Judge Hedges

From: Mary-Louise Zanoni
Tara A. Dunican

Date: March 13, 1986

Re: Your request for comments on draft Annual Assessment
and revised form complaint

I. Comments on Revised Form Complaint

We feel that the changes in the form complaint are quite
positive. Many of the questions have been phrased more clearly
so we feel that the information provided by the pro se litigants
will, in turn, be more comprehensible. We think the following
changes are particularly beneficial: 1) requirement of
:nformaticon on “where defendants can be found” has been added (p.
1, # 2); 2) the complaint now seeks information on any other

uits and not just those involving the same set of facts (p. 2,
§ 1); 3y addition of the inmate # (p. 4, 9 3{(a)); 4) the
guesticns in 9 3(b) regarding defendants are clearer (p. 4).

We do, however, suggest some further changes with the form
of complaint. First, given our experience with the pro se
litigants, we feel 1t may be more efficient to place a sentence
at the bottom of the signature page indicating that each
plaintiff must sign the complaint.

Next, there does not seem to be any reason to have the
informaticn in the complaint regarding the grievance procedures
in the 1nstitution. 8Such :information is only helpful in those
districts that have administrative alternatives. Since we do not
have such alternatives, and are not likely to have them in the
near future, removing such section from the complaint may
eliminate unnecessary information.

It may be helpful to ask in the form complaint whether
plaintiff wants a jury trial or bench trial. See attached page
from “Model Form 2,” Outline of Resource Guide for Managing
Prisoner Civil Rights Litlgation {(draft in progress), Federal
Judicial Center, 1985. ' *
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Finally, the portion of number 5 in the beginning
instructions which states that an inmate is not eligible for 1in
forma pauperis status 1f the prison account exceeds $200.00 may
be removed from the complaint. Such section i1s only relevant to
habeas corpus petitions where the filing fee is only $5.00 for
pro se litigants and because this is a § 1983 complaint that
section 1s not necessary.

II. Comments on draft Assessmeni -- proposed partial
filing fee.

We suggest that the Committee may wish to revisit its
decision to recommend a partial filing fee, because a partial fee
would create a lot of extra work for court personnel, with no
likely countervailing benefit. Districts that have used such a
fee have reported no apparent change in the number or quality of
in forma pauperis filings.' Consider the amount of complexity
for court personnel that is added by the proposed rule -~ the
complaint goes to a judge for 1915(d) review; 1f 1t "passes,”" it
goes back to the clerk's office, someone must calculate the 20%
filing fee, and send & bill to the plaintiff; the plaintiff then
may submit an "Affidavit of Special Circumstances” (we suggest
that nearly all plaintiffs will do so); this then requires an
additional ruling by Jjudge or magistrate {(with uncertainty as to
a possible right of immediate appeal by those plaintiffs who may
claim that payment of any fee will foreclose their right of
access to the courts); for plaintiffs denied the right to proceed
under the "Special Circumstances” exception, the clerk's office
must then create a procedure for tracking the 45-day grace period
and obtaining the necessary dismissal orders.

The proposed rule would alsoc be vulnerable to challenge on
the basis of established case law. When one considers the
potential combination of Sinwell v. Shapp, 536 F.2d 15 (3d Cir.
1976), and the various cases from other Circuits that uniformly
hold that complaints cannot be dismissed under 1915{(d) after

* Partial Payment of Filing Fees in In Forma Pauperis
Cases: Current Practices of Federal District Courts, Federal
Judicial Center Research Division, October 17, 1994, p. 7
(reporting that court personnel in Districts with partial-fee
schemes consider these fees to be "'more trouble than they were
worth'"). In the Third Circuit, the potential utility of a
partial filing fee has been further reduced by Deutsch v. United
States, 67 F.3d 1080 (3d Cir. 1995), which now permits 1915 (d)
dismissal of those complaints alleging claims for monetary
amounts less than a normal filing fee.

2
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payment of & partial fee, there 1s an inherent conceptual
weakness in a scheme of trying to review for 1915(d) dismissal
before imposing the partial fee. That is, if one follows Sinwell
and determines IFP status as a threshold matter, how does that
relate to the fact that under the proposed rule most plaintiffs
are entitled to only a reduced fee status rather than "true®™ IFP
status? Further, aside from the uncertain legality of the
proposed seguence, there is the practical preblem that it may not
be long before the plaintiffs figure out that submitting a check
for 20% of their account balance along with their complaints will
insulate them from 1915(d} dismissals.

The proposed rule would repeal the existing habeas fee
structure, now set forth in local rules 29B and 28C. We see no
reason to change these, insofar as the full habeas filing fee is
only $5.00 to begin with and collecting "partial" fees could not
be cost-effective, given the amount of work needed to collect the
fee. Also, the effect of the proposed rule change on habeas
petitioners seems very drastic. In effect, whereas habeas
petitioners now may proceed IFP if they have less than $20(.00 in
thelr priscn accounts and have to pay the full fee of $5.0C if
they have $200.00 or more, under the proposed rule, any habeas
petitioner with more than $25.00 in his or her prison account
will have to pay the full fee. If such a change is desired, it
might be much simpler to do 1t by just reducing the account
balance 1n the existing habeas fee rule.

The effect of a $200.00 asset cap applied to § 1983
plaintiffs might also be problematic. It would subject prisoners
to a much harsher test than free-world IFP plaintiffs, who can
own houses and cars without losing their entitlement to IFP
status. Further, it would treat very differently the prisoner
with $199.99 in his or her account, whose filing fee would be at
most $40.00, and the prisoner with an additional $.01, who would
have to pay a filing fee of three times as much.

cc: Chief Judge Thompson
Judge Parell
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FRom: Mot wom 2 ;Jw_ of
Resourae Guide \Asr Mam

e - | Cait Roghts Ligaton. (fraft
L. Relief Wn %’% s 3_( 2

[State briefly exactly what you want the Cowrt to do for you. (Make no legal argumcms Do not {‘ﬁ g
cite cases or statutes.)]

IV. Trial
Do you request a Jury Tnal [ ] or Nonjury Trial [ }? < .

[Check only one.] ‘

V. Place of Confinemnent

A. Is there a prisoner grievance procedure in this institution? Yes [ ] No [ ]

B. Did you present the facts relating to your complaint in the prisoner gricvahcc procedure?
Yes[ ] Nof ]

C. i your answer is YES:

l.  What steps did you take?
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FORM TO BE USED BY A PRISONER IN FILING A COMPLAINT
UNDER THE CIVIL RIGHTS ACT, 42 U.S.C. § 1983

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

(Enter above the full name of the plaintiff
in this action) :

V. : Civil Action No.

(To be supplied by the Clerkx of
the District Court)

(Enter above the full name of the defendant
or defendants in this action.)

INSTRUCTIONS -- READ CAREFULLY

1. This complaint must be legibly handwritten or typewritten,
signed by the plaintiff and subscribed to under penalty of
perjury as being true and correct. All questions must be
answered concisely in the proper space on the form. Where
more space 1s needed to answer any question, attach a
separate sheet.

2. In accordance with Rule 8 of the Federal Rules of Civil
Procedure, the complaint should contain (1) a short and
plain statement of the grounds upon which the court’s
jurisdiction depends, (2) a short plain statement of the
claim showing that you are entitled to relief, and (3) a
demand for judgment for the relief which you seek.

3. You must provide the full name of each defendant or
defendants and where they can be found.

4. You must send the original and one copy of the complaint to
the Clerk of the District Court. You must also send one
additional copy of the complaint for each defendant to the
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Form to file under Civil Rights Act, 42 U.5.C. § 1983

Clerk. Do not send the complaint directly to the
defendants.

Upon receipt of a fee of $120.00, your complaint will be
filed. You will be responsible for service of a separate
summons and copy of the complaint on each defendant. See
Rule 4, Federal Rules of Civil Procedure.

If you do not have the necessary filing fee, you may request
permigsion to proceed in forma pauperis, in which event you
must execute the affidavit on the last page, setting forth
information establishing your inability to pre-pay the fees
and costs or give security therefor. If you wish to proceed
in forma pauperis you must have an authorized officer at the
ingtitution in which you are incarcerated complete the
certificate as to the amount of money and securities on
deposit to your credit in any account in the institution.
If the current balance in your prison account exceeds
$200.00, you are not eligible to proceed in forma pauperis.

If you are given permission to proceed in forma pauperis,
the Clerk will prepare and issue a copy of the summons for
each defendant. These copies of summonses and the copies of
the complaint which you have submitted shall be forwarded by
the Clerk to the United States Marshal, who is responsible
for service. The Marshal has USM-28% forms you must
complete so that the Marshal can locate and serve each
defendant. If the forms are sent to you, you must complete
in full and return the forms to the Marshal.

Applications for leave to proceed in forma pauperis which do
not conform to these instructions will be returned by the
Clerk with a notation as to the deficiency.

PRISON FORM

Previous Lawsuits

(a) Have you filed any other suits in federal or state

court since you were imprisoned? ( ) Yes. {( ) No.

(b) If your answer to (a) is "yes," describe the suit in

the spaces below. (If there is more than one suit, describe the
additional suits on separate sheet, answering the same question
for each suit).
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Form to file under Civil Rights Act, 42 U.S5.C. § 1983

1s

ii.

194

iv.

vi.

vii.

viii. Issue in previous suit?

Parties to previous suit:

Plaintiffs:

Defendants:

Court (if federal court, name the district; if
state court, name the county).

Docket number:

Name of Judge to whom case was assigned:

Disposition (for example: Was the suit dismissed?
Was there an appeal? Is it still pending?)

Approximate date of filing suit?

Approximate date of disposition?

2. Place of Present Confinement?
3. Parties
(In item (a) below, place your name in the first blank and

place your present address in the second blank. Do the same
for additional plaintiffs, if any).

a. Name of plaintiff:

Address

Inmate #:

b. First defendant -- name:

Official position:
Place of Employment

How is this person involved in the case?
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Form to file under Civil Rights Act, 42 U.5.C. § 1983

(i.e., what are you alleging that this person
did or did not do that violated your consti-
tutional rights?)

c. If there is more than one defendant, attach a separate

sheet. For each specify: (1) name, (2) official position,
(3) place of employment, and (4} involvement of the
defendant.

4, Statement of Claims

(State here as briefly as possible the facts of your case.
Describe how each defendant viclated your rights, giving
dates and places. If you do not specify how each defendant
violated your rights and the date(s) and place of the
violations, your complaint may be dismissed. Include also
the names of other persons who are involved, including dates
and places. Do not give any legal arguments or cite any
cases or statutes. If you intend to allege a number of
related claims, number and set forth each claiwm in a
separate paragraph. Use as much space as you need. Attach
separate sheet 1f necessary.)
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Form to file under Civil Rights Act, 42 U.S.C. § 1983

5. Relief.
(State briefly exactly what you want the Court to do for
you. Make no legal arguments. Cite no cases or statutes).
6. Do you request a jury or non-jury trial? (check only one)
( ) Jury Trial () Non-Jury Trial

I declare under penalty of perjury that the foregoing is

true and correct.

Signed this

day of , 195

Signature of plaintiff’

' EACH PLAINTIFF NAMED IN THE COMPLAINT MUST SIGN THE

COMPLAINT HERE.

ADD ADDITIONAL LINES IF THERE IS MORE THAN ONE

PLAINTIFF. REMEMBER, EACH PLAINTIFF MUST SIGN THE COMPLAINT.

5
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