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TABLE I 

PRO SE CASE LOAD ACTIVITIES [July 1990 - Ju~e 1991} 

Soc Ernp 
Sec Dis §1983 §2255 §2254 §2241 ::,:r.er :'~ta:5 

July 1990 7 9 35 7 31 3 28 :'20 
Aug. 1990 4 24 49 10 18 5 34 ' < • ~ ..... 
Sept. 1990 4 13 51 10 :!..9 6 34 :37 
Oct. 1990 2 7 60 31 14 5 20 139 
:lov. 1990 8 7 64 9 18 9 34 149 
Dec. 1990 5 6 35 0 15 0 48 109 
.Jan. 1991 7 8 54 7 25 1 45 147 
Feb. 1991 3 10 32 5 22 0 29 :!..J: 
:1ar. 1991 4 4 49 11 25 2 31 :26 
Apr. 1991 3 9 62 7 25 3 39 :48 
:1ay 1991 3 11 57 10 17 2 35 ' , -.:.. .. :l 

June 1991 _3 J. -2J.. _6 ---.l2 _2 -ll ::3 

:OTALS 53 116 599 113 244 38 ~QO 1 =,:;-:* 
/""'''''.." 

*Total nuinber of cases filed in the Pro 
Se Office for the statistical year. There 
'~ere 1,306 cases filed in the July 1989-June 
1990 period. 
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t"'NITiD STAT'!S DISTRICT COt.iltT 
SOUTHZlUf DISTRICT OF NEW ,{ORIC 

~.~-~----~--------.~~.--.. --~-~--~------~ 

Plaintiff 

- against -

Cefendant 

ORDER 

Plaintiff has brQuqht a claim ~der the Racketeer 

!nfluenced and Corrupt Orqaniz:ations Act ("R.I.C.O."). 

R.I.C.O. claim herein is to be pursued, plaintiff shall serve and 

f:'le, within thirty PO) days trom the date of this order, a 

R.I.C.O. ca.e statement. Thi •• tate~ent .hall include the facts 

plaintiff is relyinc; upon to initiate the R.I.C.O. claim as a 

result ot the "rea.onable. inquiryll required by Rule 11, Fed. R. 

civ. P. In particular, thia .tatement shall be in a fo~ ~hich 

~ses the numbers and letters set forth below, ana shall state in 

detail and with specificity the followin9 intormation: 

1. Whether the a11eqea. unlawful conduct is in viola ticn 

of 18 U.S.C. SS 1962(a), (b), (c), and/or (d.). 

%. A list ot each defendant and a statement of the 

alleqed miscondUct and basis ot liability ot each defendant. 

3. A list of the alleqed. vronqdoers I other than the 

defendants listed above and ~~e alleged misconduct of each 

W'l:'On9doer . 

1 



:... _--L_- ... -=.-

6. A detailed desc:ipticn o! the allegeci ente:;:rise fc::: 

eac~ R.!.C.O. c!ai~. A cesc~ip~icn of t~e e~terprise shal! incl~de 

~h. !ollo~~n~ in!orcation: 

~. 'l'l":e names of the ind:".;:'dua':'s, partne:shi.?s, 

:orporations, associations, or othe: !eqal entities, which 

~:le;edly constit~~e the enter?rise: 

b. A descr~ption ot the strJc~~re, p~=pose, 

!~nct:on and co~rs. ot conduct ot the ente:prise: 

c. Whet~.: any detendant is an e~ployee, office: 

or director o~ the alleged enterprise; 

d. Whether any defendant is asscc:ated ~it~ t~e 

alleqed ente~rise: 

e. Wh.t~er the detendant is an individual or entity 

separate !ro~ ~,e alleged ente:prise: 

f. It any defendant is alleqed to be the enterpr:se 

i ts~lf, or a l:1e:s.ber of the enterpr!.se I explain whether such 

defendant is a perpetrator, passive instrument, or vic":.im of the 

a!leged racketeering activity. 

7. A description of the alleged relationship bet~ •• n 

t~e ~c~ivities of the enterprise and the pattern ot r~cketeering 

ac~ivi~y. Discuss hew the racket •• rin~ activity differs from the 

usual and daily activities of the enterprise, it at all. 

8. A d •• cription of ~~. benefits, it any, the alleqed 

enterprise receive. trom the alleqeG pattern of rackete.rinq. 

t. A description ot the etfect ot the activities ot the 

enterprise on inter.tate or foreiqn come.rca. 

3 
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~~ITEO STATES DISTRICT COURT 
SOUTHZltN OIS'I'JtIC'l' OF NEW YORX 

5 co 

Plaintiffs, 

- aqainst -

JEFFREY STAHL, LEWIS STAHL, PRIMO 
CONSTRUCTION, INC. and JOHN COES 

Oetend-ants. 

x 

_______________________________________ x 

Ce4arl:laUlll, J. 

89 C1v. 2290 (MGC) 

ORQER 

In thia action, claim. have been aaserted under ~he 

Racketeer Influenced and corrupt Orqanizations Act (RICO) I 18 

U.S.C. I 19S1. Tha co~pl~int haa been amended twice without 

.utticient particularity unaer Fed. R. civ. P. 9(b). In crdar to 

facilitate eomplianca with Rule 9(b) I it i. hareby ordared that 

the plaintift .hall rile, within twanty (20) day. hareof, a RICO 

ea.e atat.m.nt. Thi, .tatement shall include tha tacta the 

plaintift i. relyinq upon to initiate thi. RICO complaint as a 

result ot the "r •• lonabla inquiry" required by Fed. R. civ. P. 

11. In particular, thia Itatament shall ba in a torm which uses 

the number. an4 letter. a ••• t torth below, ana shall Itate in 

detail and with Ipee1ficity the tollow1nq information. 

1. State whether tha alleged ~nlawful conduct is in 

ViOlatiOn'-ll U.S.C ... lU2(a). (1)), (e). and/or (d). 

• Liat each detendant and .tate the allaqed 

mi8conduct and b •• is of liability ot aach datendant. 

3. Li.t the alleqea wrcnqdoars, other than the 

dafandant. liatad above, an4 .tate tha allegad miaconduct of aach 

wrcnqdcer. 

4. Liat the Ille,e4 vietima an4 .tata how aach victi~ 

wa. alla9a41y injured. 



. -
__ ----~.-. ·~·~~~------~~----~------~--~·~··~~~ .. __ ~ __ ~.e~~_~~~~~M~~r~h~~~·e.== .. rx .... _ 

. . 
: . S •. C.scribe in d.etail the alleqed. enearp:: ise for each 

.RICO clh. A d.scription ot the enter;:r!.se shall include -:ha .... 
tollowinq 1ntormation: 

IS. state the na::e. ot t:-.e individ.ua.ls, 

par~ner.hip.1 cor;orations l associations, or other legal entic:es, 

which allegedly constitute the anterpri8e: 

b. Describe t.."J.e structura, pu::-pose l !u::ction a~d 

course ct ccnd~ct o! the enterprise; 

0. State whether any dete~d.~t. are employees, 

o~!icers or directors of the alleqed enterprise} 

d. state whether any defendants are associated wit~ 

the alleqed .nte~rise; 

e. State whether you are alleq1nq that the 

defen~ants ara individuals or entities .eparate tro~ the alle~e= 

enterprise, or that the detendants are the enterprise itsel!, or 

me~er. of the enterprise; and 

t. It any defendant. are alleqed to be the 

enterprise it5elt, or members of the ente~ris., e~lain whether 

such defendants ara perpe~rator., pa.siva inatr~.nt., or Vict:~5 

of the alleqed racketeerini activity • 

. ~ 7. State and d •• cribe in detail 

alle;1nf':: that the pattern ot ra'ckete.rinq 

whether you 

activity and 

enterpri •• are •• parate or have •• rie~ into one entity. 

are 

the 

8. Describe the alleqed relationship betwee~ t~e 

activities of the enterprise and the pattern ot racketeeri:'lg 

activity. Oiscus. how the racketeerin; activity differa fro~ t~. 

usual and daily activities of the enterpri •• , if at a:l. 



,
.~, 
~" 

. 

·.:., WIll ,""",..:,4_1,) ,..,.. .... , .. ..:'" 

And. 

11_0 Lilt all other ta<1eral causes ot action. it any I 

provi~~.· r~levant Itatute numbers. 

~. Lilt all pendant .tate claim., it any. 

20. Provide any additional intormation that you teal 

would be helpful to the court in processing your ~ICO clai~. 

SO ORDERED. 

Oated: New York, New York 
November ~1, 1989 

::1 

t 
~ .. 

l' fAt. (1 I " ~, I~k",..~ l..R.#~,)rl:t~ 
MIRIAM GOLDMAN C!CARSA~~ 

UNI~EO STATES DISTRICT JUDGE 
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PLAINTIFF'S FIRST 
SET OF INTERROGATORIES 
AND REQUESTS FOR 
PRODUCTION OF DOCUMENTS 

Pursuant to Fed. R. civ. P. 33 and 34, the 

plaintiff hereby requests that the defendants answer, under 

oath, the following interrogatories, and produce copies of 

the following documents, within 45 days of the service of 

the complaint in this action, at the plaintiff's current 

address and at the United States courthouse, Pro Se Office, 

40 Centre Street, Room 41, New York, N.Y. 10007. 

DEFINITIONS 

1. "Incident" refers to the event or events 

described in the Complaint. If the Complaint alleges due 

process violations in the course of prison disciplinary 

proceedings, "Incident" refers to the event or events that 

gave rise to the disciplinary proceedings. 

2. "Department" refers to the Department of 

Correction of the City of New York, or the New York State 

Department of Correctional services, or any other police or 

governmental entity that had custody of the Plaintiff at the 

time of the Incident. 

3. "Facility" refers to the correctional facility 

or other institution where the Incident occurred. 



2. Identify all Department employees who were 

assigned to work in the area where the Incident occurred on 

the date of the Incident at or around the time of the 

Incident, and for each state: 

(i) each assignment, post or location during the 
Incident; 

(ii) the name and date of any reports or other 
documents prepared by the person regarding 
the Incident. 

3. Identify all persons other than Department 

employees who participated in, witnessed or have knowledge 

of the Incident, and for each provide: 

(i) each assignment or location during the 
Incident; 

(ii) the author, transcriber and date of any 
written statements prepared by or taken from 
the person regarding the Incident. 

4. If any person received medical treatment as a 

result of the Incident, identify all medical care providers 

assigned to work in the Facility clinic on the date of the 

Incident, and for each provide the name and date of any 

reports or other writings prepared by the person regarding 

the Incident or regarding the treatment of any person 

involved in the Incident. 

5. Identify all employment-related actions, 

whether administrative, civil or criminal, to which any 

Defendant has been a party, and for each state: 

(i) the agency or court in which the action was 
filed; 
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injury to inmate reports, Inspector General or Internal 

Affairs Division investigative files, Board or Commissioner 

of Correction inquiries or reports, Watch Commanders Log 

entries, Facility Control Post Log entries, misbehavior 

reports, disciplinary hearing record sheet, hearing 

transcript, disposition sheet, notices of appeal and 

supporting documents, decisions on appeal, and submissions 

and decisions in any Article 7S proceeding. 

3. From any log, chart, schedule or other docu

ment maintained in the area of the Incident, produce all 

entries made on the date of the Incident. 

4. Produce from the Plaintiff's inmate file all 

documents relating to the Incident and all documents 

relating to any occasion in which Plaintiff was subject to 

discipline. 

5. Produce from each Defendant's personnel file, 

disciplinary records and notices of interviews with the 

Inspector General or Internal Affairs Division. 

6. Produce all files of the Inspector General or 

Internal Affairs Division regarding all investigations into 

Defendants' conduct. 

7. If Plaintiff alleges physical injury produce 

records of all medical treatment provided to the Plaintiff 

while he was in the custody of the Department. 

S. If any defendant claims to have been 

physically injured in the Incident, produce all records of 
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Abuse and Misuse of Discovery as 
Reported in the Case Law of the 
Southern District 
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V. Discovery Practices in the Court 

E. Summary of Discovery Abuse and Misuse as Reported in 
the Case Law of the Southern District 

1. Abuse and Misuse of Discovery as Reported in the 
Case Law of the Southern District 

A survey in the courts of the Southern District and 

an examination of the one hundred most recent cases regarding 

discovery disputes reveal a variety of misconduct, much of 

which is defined by the courts as "abusive." Although most 

disputes are settled without written opinion, and few warrant 

review in the appellate court, some examples of the most 

common kinds of discovery abuse are in the public domain. 

Therefore, examples of some types of common abuse or misuse 

are drawn from other districts, or from older cases, such as 

the IBM case. United States v. International Business 

Machines Corp., 76 F.R.D, 97 (S,D,N.Y. 1977). The rBM case, 

however, has no monopoly on misused discovery, Nor are all 

discovery disputes the result of attorney misconduct. Though 

reported through the filter of the judiciary, at least some 

of these cases reveal overwhelmed and perhaps uninterested 

judges overseeing inefficient discovery practices that seem 

impervious to intervention. Rules are unevenly and 

unpredictably applied to parties who range from the confused 
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of those who cOffiIT.ented agreed that interrogatories routine:y 

seek information which could be more readily obtained through 

other discovery methods. Id. at 19. 

In one example, counsel's request for 8,000 pages of 

statistical data that could only be interpreted by an exper~ 

was found to be abusive when counsel had no intention of 

hiring the necessary expert to undertake the statistical 

analysis. Sanctions were awarded. Greenberg v. Hilton 

International Co., 870 F.2d 926 (2d Cir. 1989); see also 

Scott v. Dime Savings Bank of New York, 1989 WL 140,286 

(S.D.N.Y. 1989) (no official cite) (QEO se plaintiff's 

document request was held to be overbroad, vast and 

unreasonable; plaintiff's demand to depose defendant's chief 

executive officer at home or to designate which of defendan: 

corporation's officers would be deposed was denied); Sumitomo 

Electric Industries, Ltd. v. Corning Glass Works, 1988 WL 

137,692 (S.D.N.Y. 1988) (no official cite) (discovery was 

allegedly used as a means to gather information for future 

lawsuits, or as a tactic of harassment); O'Brien v. Lane 

Bryant, Inc., 1987 WL 6914 (S.D.N.Y. 1987) (Tyler, Magistrate 

Judge) {no official cite} (overbroad interrogatory requests 

were held to be more openly within the ambit of depositions). 

b. Failure to Produce Documents or Failure to Produce 
Documents as Organized 

Failure to produce documents is another common 

complaint brought to the court's attention. See,~, Apex 
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1977} (Edelstein, J.) (Memorandum and Order); Xerox CorD. v. 

International Business Machines Corp., 399 F. Supp. 451 

(S.D.N.Y. 1975) (Edelstein, J.). 

Another form of failing to produce documents is 

failing to produce documents as organized. Rule 34(b) of the 

Federal Rules requires a party to produce documents in 

response to a request for production "as they are kept ln the 

usual course of business or [to] organize and label them to 

correspond with the categories in the request." Sixty-two 

percent of New York State attorneys agreed or strongly agreed 

with the proposition that documents provided in response to 

written requests are seldom produced in an organized 

fashion. 1988 Report at 18. This, of course, adds greatly 

to the time it takes the party receiving the documents to 

analyze them, further delaying litigation. 

c. Failure to Respond to Interrogatories 

Parties' failures to respond to interrogatories, 

even following court orders to do so, are a fixture of 

abusive discovery practice in the district. See,~, 

Roadway Express, Inc. v. Piper, 447 U.S. 752, 762 (1980) 

{sanctions imposed upon lawyers who failed to respond to 

court-ordered interrogatories and who failed to timely brief 
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F.R.D. 75 (S.D.N.Y. 1988) (party's insistence on deposing 

witnesses in London without good reason was abusive and 

grounds for sanctions). 

e. Failure to Produce Witnesses 

Parties also abuse discovery by failing to produce 

witnesses at scheduled depositions. See,~, Baker v. Ace 

Advertisers' Service, Inc., 134 F.R.D. 65 (S.D.N.Y. 1991); 

Dreieck Finanz A.G. v. Sun, 1990 WL 48,071 (S.D.N.Y. 1990) 

(no official cite); Mi:l-Run Tours, Inc. v. Khashoggi, 124 

F.R.D. 547 (S.D.N.Y. 1989) (Francis, Magistrate Judge), 

f. Failure to Answer Questions at Depositions 

Attorneys may abuse the discovery process by 

improperly instructing a witness not to answer deposition 

questions. (Fifty-six percent of New York State attorneys 

agreed or strongly agreed that counsel defending depositions 

often obstruct the deposition's course. 1988 Report at 16.) 

When this behavior is continued following a magistrate 

judge's instructions to answer, it may result ln sanctions if 

done without a good faith belief in their propriety. Sargent 

v. Samsonite Furniture Co., 1987 WL 15,641 (E.D.N.Y. 1987) 

(no official cite); see also Werbungs Und Commerz Union 
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h. Amendments to Pleadings 

Parties often seek to expand their discovery by 

amending their pleadings. This process can greatly delay the 

completion of discovery. Courts have occasionally viewed 

this process as an abuse of discovery. 

i. Repeated Amendments 

Repeated attempts to amend pleadings have been 

denied when the intent was dilatory. Absent good faith or 

declared good reason, evidence of undue delay or bad fa::h on 

the part of the movant, or evidence of movant's repeated 

failure to cure deficiencies by amendments previously 

allowed, may signal the court that a requested amendment will 

unduly prejudice the opposing party. Fomin v. Davis, 371 

U.S. 178, 182 (1962) (granting leave), FRCP 15(a). 

j. Delayed Amendments 

A delay in amending pleadings can also delay 

discovery. The timing of a motion to amend may be important 

inasmuch as it relates to defendant's charge of dilatory 

motive and its questioning of plaintiff's good faith. United 

States v. International Business Machines Corp., 1975 WL 837 

(S.D.N.Y. Jan. 8, 1975). 
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~~_, 882 F.2d 682 (2d Cir. 1989) (plaintiff and attorney 

sanctioned with joint and several liability including 

attorney's fees) (Hoar I); aff'd on rehearing, 900 F.2d 522 

(2d Cir. 1990) (Hoar II). [See also =-...:'-"--'- ' II I ( G ) 3 . ] 

ii. Court-Offered Choice of Remedies 

When defendants were shown to have engaged in 

vexatious and misleading pretrial discovery, the court 

offered plaintiffs a choice of remedies following a verdict 

for the defendants: either the amount of damages would be 

reduced by approximately one-half, or the verdict would stand 

but a new trial would be held and sanctions and costs would 

be levied. Werbungs Und Commerz Union Austalt v. Collectors 

==~~~~, 728 F. Supp. 975 (S.D.N.Y. 1989). [See also 

==-=' S III(G)2.] 

iii. Hearing Regarding Contribution 

Prior to the imposition of sanctions on counsel 

for vexatious discovery abuse, counsel was entitled to a 

hearing to establish whether party ought to contribute. 

Imperial Chemical Industries, PIc. v. Barr Laboratories, 

I 126 F.R.D. 467 (S.D.N.Y. 1989) (Lee, Magistrate Judge). 
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Participations rndustrielles et Commerciales, S.A. v. Rogers, 

357 U.S. 197, 212 (1958). The 1970 amendment to Rule 37, 

deleting the term "willfully," has not changed the Societe 

Internationale requirements. The Court concluded that before 

imposing the sanction of dismissal, a trial court must find 

some willfulness. bad faith or fault when a party fails to 

comply with an order compelling discovery. Simultaneously, 

the trial court must be convinced that the failure to comply 

was not due to any inability or accident. Applying the test 

and finding willfulness, bad faith, and fault, Judge Sweet 

held that an action was subject to dismissal for failure to 

comply with a discovery order, and that the action was also 

subject to dismissal under Rule 11. Murray v. Dominick Corn. 

of Canada, Ltd., 117 F.R.D. 512 (S.D.N.Y. 1987). 

d. Default 

Under Rule 37(b)(2)(c), default is limited to cases 

involving willfulness, bad faith, or fault on the part of the 

non-complying party. Societe Internationale Pour 

Participations Industrielles et Commerciales, S.P.A. v. 

Rogers, 357 U.S. 197, 212 (1958). Since Societe 

Internationale, the Second Circuit has held that gross 

negligence qualifies as "fault" under this doctrine. Cine 

Forty-Second Street Theatre Corp. v. Allied Artists Pictures 

Corp., 602 F.2d 1062,1065-66 (2d Cir. 1979). 
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CIVIL RULES App. B 

Ippeal or appearing in the proceeding on remand. 
Upon request of the pro It party the attorney Ihall 
file the notice of ap~al. Such advise shall include 
a\'lilable sources of appointed counsel, including 
but not limited to the panel for ap~llate representa
tion of indigent parties before the United States 
Court of Ap~als for the Second Circuit 

t. Educational Panell. 

(I) The court Ihall authoriu the establishment of 
panels of attorneys and others experienced in the 
preparation and trial of the most common types of 
cj\illctions invoh'ing pro Ie parties brought before 
!.he court (e.g., locia) security ap~als, employment 
discrimination actions, civil rights actions, habeas 
eorpus actions) . 

(b) The educational panels are authorized to con· 
duct educational programs for attorneys on the Civil 
Pro Bono Panel to train and assist said attorneys in 
the preparation and trial of the most common types 
of civil actions involving pro Ie parties brought 
before the court. 

(c) The clerk is authoriud to maintain a list of 
attorneys ex~rienced in the prepantion and trial of 
the most common types of civil actions invol~;ng 
pro Ie parties brought before the court, ,. .. hether or 
not luch attorneys lerve on an educational panel or 
the Pro Bono Panel. The clerk Ihall obtain the 
prior consent of the attorneys to their inclusion on 
luch lists. Such attorneys may be consulted by 
attorneys on the Civil Pro Bono Panel as necessary 
and appropriate. 

APPENDIX B. STANDING ORDERS ON EFFECTIVE DISCOVERY IN 
CIVIL CASES-EASTERN DISTRICT 

Subject to the power of any judge or magistrate 
to rule othel'\\ise for good cause sho'\l\'n, the follow
ing Ire adopted as Standing Orders of this Court: 

1. GENERAL PROVISIONS 
J. Cooperation Amon, Counsel. Counsel are 

eXpt'ct.ed to coo~rate with each other, consistent 
.,th the interests of their clients, in aU phases of 
!.he disc.overy process and to be courteous in their 
dealings with each other, including in matters relat
ing to scheduling and timing of various discovery 
procedures, 

%. Stipulations. Unless contrary to a prior or
der of the court entered l~cificaJly in the action, 
the parties and when appropriate a non·party wit
lIess may stipulate in any suitable writing tI) alter, 
amend or modify any practice with res~ct to dis
eovery. 

II. JUDICIAL INTERVENTION 

convene a conference with coullsel by telephone or 
otherwise to clarify or modify the Icheduling order 
agreed to by counsel. If the attorneys for the 
partIes cannot agree on a scheduling order. they 
shan promptly advise the court. 

4. Reference to Mqiltnte . 
(a) Selection 0/ Ma.gi3tra.te. A magistrate shall 

be assigned to each case at random on a rotatir.g 
basis upon the commencement of the action. except 
in those categories of actions set forth in Civi: Rule 
45 of this Court. A magistrate 10 assigned shall 
take no action with res~ct to any matter until a 
luitable order of reference is received . 

(b) Scope 0/ Re/ertnce. At the time the judge 
determines whether the judge or the magistrate 
Ihall deal with the scheduling order, the judge shall 
determine whether discovery matters shall be re
ferred to the magistrate and the sco~ of such 
reference. The judge may at any time enlarge or 
diminish the .co~ of any reference to the magis, 
trate. 

(c) Orden 0/ Re/ermce. The attorneys for the 
parties Ihall be provided with copies of all orders 
referring & matter to the magistrate. the scope of 
luch reference; and any enlargement or diminution 
thereof. 

3. (I) Sciteduling Con/trrmce. Promptly after 
joinder of issue, but in any event as loon as practi
table and reasonably before the expiration of the 
120 day ~riod provided by Fed. R. Civ. P. 16(b), the 
judge lhall determine whether the judge or the 
magistrate lhall deal with the .cheduling order, and 
if the maiistrate, the judge Ihall make a luitable 
referenee. 5. ReYiew or Mqi.trat.e's Rulinp. 

(b) Scheduling Order. Prior to any aeheduling (a) PnH:edu'n. A party may make application to 
conference, the attorneys for the parties thall at· the judge to review a ruling of the magistrate on a 
tempt to agree to a teheduling order and i! agreed diacovery matter pW'luant to Fed, R. Civ. P. 72(a) 
to, lhall submit it to the court. If luch teheduling Such application Ihall be made by thort·form notice 
order is reuonable, the court will approve it and of motion as appears in Form A. delineating the 
advise eounsel. The court may for any reuon aeope of the illues to be reviewed by the judge, 
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CIYIL Rt'LES App. B 

ta) v,'here an officer, director or managing agent 
of • corporatIon or a government official is .erved 
trith a notice of deposition or subpoena regardmg a 
IIIItter about which he or she has no knowledge, he 
or she may submit reasonably before the date no
~ for the depositi~n a~ a.ffidavit to the .no?cing 
part). so stating and ldentif~'ng a pe~on lI"thln the 
corporation or govern!1'ent en~ty hamg ~nowledge 
of the subject matter mvolved m the pending acllon. 

(b) The noticing party may, notwithstanding such 
.ffidavlt of the noticed wi~ess. proceed with the 
depositJon. subject to the wi~ess' right to seek a 
protective order. 

11. Direction. Not to Answer. 

(a) Repeated directions to a wi~ess not to answer 
qutsttons calling for non·privileged answers are 
Iymptomatic that the deposition is not proceeding 
as It should. 

(h) Where a direction not to answer such a ques· 
tJon is given and honored by the 1I.;tness. either 
party may seek a ruling as to the validity of such 
dlTection. 

(e) If a prompt ruling cannot be obtained. the 
cIL"foCtlon not to answer may stand and the deposi· 
bOn should continue until (1) a ruling is obtAined or 
(21 the problem resolves itself. 

12. Surgestive Objections. If the objection to a 
question is one that can be obviated or removed if 
presented at the time, the proper objection is "objec· 
tion to the form of the question." If the objection is 
on the ground of privilege. the privilege shall be 
atated and established as provided in StAnding Or· 
der 21. If the objection is on another rround. the 
objection is "objection." Objections in the presence 
of the v.;~ess which are used to surgest an answer 
III the v;j~ess are presumptively improper. 

13. Con(ereneetl Between Deponent and De
(,ndine Attorney. 'An attorney for a deponent 
&hall not initiate a private conference with the depo
IItnt during the actual taking of a deposition, except 
for the purpose of determininr whether a privilege 
ahould be userted. 

Je. Document Production at Deposition •. 

IV, INTERROGATORIES 
15. Form Interrogatories. Attorneys serving 

interrogatories shall have reviewed them to ascer· 
tain that they are applicable to the facts and conten· 
tions of the particular case. Interrogatories which 
are not directed to the facts and contentions of the 
particular ease shall not be used. 

16. Interroptorietl Shall Be Dnlted and Read 
Rutonably. 

(a) Interrogatories shall be drafted reasonably. 
clearly and concisely. be limited to matters discover· 
able pursuant to Fed. R. Civ. P. 26(b). and shall not 
be duplicative or repetitious. 

(b) Interrogatories shall be read reasonably in the 
recognition that the attorney serving them general· 
ly does not have the information being sought and 
the attorney receiving them generally does have 
such information or can obtain it from the client. 

17. Response. to Interroptoriell. Each inter
rogator), and each part thereof shall be ans ..... ered 
separately and fully to the extent no objection is 
made. No part of an interrogatory shall be left 
unanswered merely because an objection is inter· 
posed to another part of that interrogatory. 

V. REQUESTS FOR DOCUME~TS 
18. Form Reque.ta For Documents. Attorneys 

requesting documents pursuant to Fed. R Ci\'. P. 34 
and 45 shall have reviewed the request or subpoena 
to ascertain that it is applicable to the facts and 
contentions of the particular ease. A request or 
.ubpoena which is not directed to the facts and 
contentions of the particular ease shall not be used. 

19. Requesta for Documentl and Subpoenas 
Duces Tecum Shall Be Drafted and Read Reason
ably. 

(I) Requests for documents and subpoenas duces 
UC1I.m shall be drafted reasonably. clearly and con
cisely and be limited to documents discoverable pur· 
auant to Fed. R. Civ. P. 26(b). 

(b) A request for documents or subpoena duces 
uC1I.m shall be read reasonably in the recognition 
that the attorney serving it generally does not have 
knowledge of the documenUi being sought and the 
attorney receiving the request or subpoena general
ly does have luch knowledre or can obtain it from 
the client. 

Consistent with the requirements of Fed. R. Civ. P. 
30 and 84, a party seeking production of documents 
of another party in connection with a deposition 
.bould .chedule ~e deposition to allow for the VI. OTHER 
produetion of the documenta in advance of the depo- 10. Diaco't'ery of Experta. After completion of 
aiton. If requested documents which are discover- fact discovery and within a reasonable period but in 
able are not produced prior to the deposition, the 110 event less than thirty days prior to the time for 
part). noticing the deposition may either adjourn the completion of all discovery, each party, if requested 
dt!position until after such documents are produced punuant to Fed. R. Civ. P. 26(b)(4), shall identify 
or. 1rithout waving the right to have &eCess to the each person the party expects to call as an expert 
documents, may proceed with the deposition. witness at trial and shan .tate the subject matter 
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CIVIL Rt"LES App. C 

REFERRAL 
ORDER __ ------------------x CV ____ _ 

The civil ease hereinabove let forth is refelTed to 
I!agistrat.e [ ] for 
the follov.ing pre-trial purposes: 
_ All of the follOwing: 

or 

Those purposes indicated below: 

1. To enter the Icheduling order provided 
for in F.R.Civ.P. 16(b); 

2. To consider holding a discovery confer· 
ence and entering the related order 
provided for in F.R.Civ.P. 26(0; 

3. To hear and determine any disputes 
arising from discovery; 

4. To hear and determine any other pre
trial matters to the extent allowed by 
28 t: .S.C. § 636(b)(1)(A); 

5. To consider the possibility, iJ any. of 
settlement and to ulist therewith as 
may be appropriate; 

6. To prepare a pre-trial order where luch 
order leems indicated; 

7. To Ichedule an appropriate trial date. 
in colUultation with the chambers of 
the undenigned; 

8. To file a report with the undeMligned 
within 120 days [ ] as to the sta· 
tus of the ease, in the event the tasks 
Ht forth above are not then completed. 9. ______________________ ___ 

____ 10. ______________________ ___ 

SO ORDERED. 

Dated: Brooklyn, New York 
,19_ 

U.S.DJ. 

APPENDIX C. PLAN FOR COURT-A.''NEXED 
ARBITRATION-EASTERN DISTRICT 

1. LOCAL ARBITRATION RULE 
Stction 1. Certification of Arbitraton. 
A The Chief Judge or a judge or judges autho

Ned by the Chief Judge to act (hereafter referred 
to as the certifying judge) .hall certify U many 
ar~ltrators as may be determined to be necessary 
Wlder this rule. 

B An indi\;dual may be certified to lerYe as an 
arbitrator if he or Ihe: (1) has been for at least fi\'e 
years a member of the bar of the highest court of a 
,tatt or the District of Columbia, (2) is admitted to 
practice before this court, and (3) is determined by 
the certif)ing judge to be competent to perform the 
duues of an arbitrator. 

C. Each individual certified as an arbitrator shall 
take the oath or affirmation required by Title 28, 
t.s.C. § '53 before lervin, as an arbitrator. 

D. A list of all penon I certified U arbitratoMl 
aIlall be maintained in the office of the Clerk. 

Stction 2. CompenaaUon and Espent .. of Ar· 
Wll'Iton. 

An arbitrator thall be compenlated $75.00 for 
MMee in each cue uligned for arbitration. If the 
parties agree to arbitration before a tingle arbitra· 
tor. the tingle arbitrator ,hall be compenlated 
&225.00 for terviees. If an arbitration hearing is 
Protnct.ed, the certifyinr jud,e may entertain a 
Pftition for additional compenaation. The fees shall 
be paid by or pUl'luant to the order of the Court 
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subject to the limits let by the Judicial Conference 
of the United States. 

Section 3. Cl'fU Cues Eligible for Compulsory 
Arbitration. 

A. The Clerk of Court Ihall, U to all cases filed 
after Jan1..ary 1, 1986, designate and process for 
compulsory arbitration all civil cases (excludmg so
cial .ecurity eases, tax matters, prisoners' ci\il 
rights cases and any action based on an alleged 
violation of a right aecured by the Constitution of 
the United States or iJ jurisdiction is based in whole 
or in part on Title 28, U.S.C. § 1343) wherein money 
damages only are being lought in an amount not in 
excess of '75,000.00 exclusive of interest and costs 

B. The parties may by written ltipulation agree 
that the Clerk of Court shall designate and process 
for compulsory arbitration any civil case wherein 
money damages only are being lought in an amount 
in excess of '75,000.00 exclusive of interest and 
costs. 

C. For purposes of this Rule only. in all civil 
cases damage. thall be presumed to be not in 
excelS of '75,000.00 exclusive of in~rests and 
costs, unlell: 

(l) Counlel for plaintiff, at the time of filing 
the complaint., or in the event of the removal of a 
cue from ttate court or transfer of a case from 
another district to this court, within thirty (30) 
days of the docketing of the case in this district, 
files a certification with the court that the dam· 
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H. Summary of Scholarly Analyses of Proposed Solutions 

1. Judicial Control 

The solution suggested most commonly to the problem 

of abused or misused discovery is greater judicial control of 

pretrial proceedings. Rule 16 of the Federal Rules was 

substantially amended in 1983 to encourage such control, 

permitting "a process of judicial management that embraces 

the entire pretrial phase, especially motions and 

discovery." FRCP 16 (~dvisory Committee Notes, 1983 

amendment), reprinted in 97 F.R.D. 165, 207. Involvement by 

the judge in the discovery process, it is argued, will save 

him time in the long run. Most attorneys agree: among 

attorneys in New York State, 90% favor procedures allowing 

them to raise discovery disputes by a short letter to the 

court, and 80% would favor a procedure whereby judges or 

magistrates would be available by telephone. 1988 Report at 

26-27; see infra § IV(B). Robert T. Berendt, associate 

general counsel for litigation at Monsanto Co. in St. Louis, 

notes that many detached judges do not grapple with discovery 

problems. "Judges I failure to involve themselves in 

discovery leads to more instances of discovery abuse" down 

the road. 5 Inside Litigation 21 (May 1991). Most scholars 
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particularly troublesome, and that deposition guide:ines 

ought be promulgated. 1988 Report at 27. 

Judge Pollack, while conceding that discovery is r.ot 

abused in most cases, notes that those cases in which 

discovery abuse does occur predominate in demanding judicial 

attention. Judge Pollack writes that changing the language 

of the Rules would not be sufficient to hamper discovery 

abuse, and recommends instead greater judicial oversight: 

"[the] more promising possibility to stop runaway discovery 

or obstruction of legitimate inquiry is to rein in the 

runaway, and use bridle and spurs effectively; that is, 

Judicial control by the judge who will have to try the 

controversy and deal with the produc~ of the discovery if an~ 

when presented at the trial." Pollack at 223. 

Judge Pollack suggests that the trial judge meet 

with the trial lawyers shortly after the pleadings are 

closed. Id. The judge should then fix a time for compliar.ce 

with document disclosure, and discuss plans for depositions 

and establish a plan for the parties to confirm agreements 

reached amongst themselves. The judge must also ensure that 

he is regularly available to counsel to mediate those 

disputes which can be resolved orally. Discovery cutoff 

dates are appropriate, but should not be completely rigid. 
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practice is considered a success. In the Southern District, 

90% percent of judges participating in the Survey reported 

using magistrates for discovery, and most parties agree that 

their supervision helps facilitate the speedier progress of 

discovery and other pretrial matters. Since 1968, when 

commissioners were replaced by magistrates, each federal 

court has had the power to assign responsibility for 

discovery oversight; in the Eastern District of New York, the 

court had expanded from six authorized judges and no 

magistrates in 1938 to twelve authorized judges, four senior 

judges, and five full-time magistrates in 1988. Weinstein, 

Wiener, "Of Sailing Ships and Seeking Facts: Brief 

Reflections on Magistrates and the FRCP," 62 St. John's L. 

Rev. 429, 430 (1988). 

Judge Jack B. Weinstein approves of the changes. 

"Some management of discovery is probably necessary; leaving 

discovery as a game among the parties alone creates 

incentives for rational but abusive cost-imposing tactics 

But with attentive and firm management by a judge or 

magistrate, it is my experience and belief that almost all 

discovery abuse can be controlled or prevented . The 

federal magistrate can be extraordinarily useful in 

supervising civil discovery. In my district, we typically 
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who decries the "ad hoc versions of specialized rlles" which 

have replaced what she calls "trans-substantive" or "global" 

rule making. (The Report of the Committee on Federal Courts 

of the New York State Bar Association refers to this as the 

"balkanization" of federal practice. 1988 Report at 30.) 

Silberman, "Judicial Adjuncts Revisited: The Proliferation 

of Ad Hoc Procedure," 137 U. Pa. L. Rev. 2131 (1989). 

Silverman writes that the use of masters and magistrate 

judges is one example of such ad hoc proceduralism, as these 

masters "customize procedure for particular and individual 

cases." Id. While conceding that their use has been 

helpful, Silberman argues that a revision of the procedural 

code is nonetheless necessary. "In short, I think 

delegations of judicial power to masters and magistrates have 

become the substitute [or a more precise and specialized 

procedural for 'trans-substantive') code, [which I 

advocate] . " Id. at 2132. 

Silberman suggests that the delegation of case 

management functions itself may create an incentive for 

expansion of the pretrial phase of litigation, and an 

additional danger comes with layering the pretrial phases 

with magistrate judges' and masters' decisions requiring 

further review by the district judge. She warns that 

"special masters may represent an even greater threat to the 
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in the "volume of case d ispos it ions . . . improved techniques 

for factfinding [rather than the substantive law in general 

or the merits of a particular case) has become the be-all and 

end-all of many within the federal judiciary." Resnik, 

"Failing Faith: Adjudicatory Procedure in Decline," 53 U. 

Ch i. L. Rev. 494, 534 (1986). 

3. Local Rules 

Magistrate judges and special masters are only one 

aspect of the problem of multiple discovery rules. Most 

individual judges promulgate rules which they believe fill 

gaps created by either the federal or district rules. Like 

all courts created by Congress, federal district courts are 

authorized by statute to adopt local rules to manage and 

conduct their business. 28 U.S.C. § 2071; FRCP 83; Fed. R. 

Crim. P. 57. The Local Rules Project of the United States 

JUdicial Conference has recently identified about 5,000 rules 

of the 94 federal district courts; numerous subrules and 

standing orders fill other procedural gaps. Duane, "Local 

Rules in Ambush," 17 Litigation 33 (Spring 1991). The 

variety is daunting to most, and may confuse the unwary. 
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cause and effect relationship between the two. Amendments to 

the rules which limit the permissible scope of discovery and 

broaden the scope of available sanctions will have the effect 

of changing district judges' attitudes towards discovery 

abuse. Conversely, it is perhaps the hesitancy on the part 

of district judges to impose sanctions which has led to so~e 

of the amendment[s] ," Porter, "Discovery Abuse: 

Interrogatories, Sanctions, and Two Proposals to the Federal 

Rules Which Were Not Adopted," Forum 482, 487 (1981), 

4. Limiting Interrogatories 

Many jurisdictions both limit the number and 

prescribe the scope of interrogatories. Nevertheless, 

interrogatories are a favorite tool of discovery abusers. 

"The use of canned interrogatories (sometimes even submitted 

to an opponent in computer printout form with blanks filled 

in to tailor them to the particular case) has been largely 

abolished in those jurisdictions." Sherman, Kinnard, 

"Federal Court Discovery in the '80's -- Making the Rules 

Work," 95 F.R.D. 245, 264. In New York State, slightly more 

than half of attorneys surveyed support some numerical 

limitation on interrogatories, although 37% disagreed. 1988 

Report at 21. One district court (N.D. Ill.) forbids 
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discovery conferences and schedules to give direction to 

discovery and obtain cooperations among the parties offers a 

better solution to interrogatory abuse." rd. at 295. 

5. New Courts 

Several states, including Massachusetts, 

Pennsylvania and Texas, have proposed legislation calling for 

specialized courts that would hear only complex business 

cases, and would have specialized rules of discovery to 

prevent the types of abuse frequently associated with such 

cases. 5 Inside Litigation 20 (May 1991). Proposals have 

included the use of form interrogatories, pre-scheduled 

conferences following a pre-determined schedule, and 

examiners and magistrates with business expertise and 

experience acting under the supervision of judges who wou:d 

be specially assigned to a complex business case part. rd. 

6. Notice Pleading 

Suggestions to amend the FRCP to require preliminary 

issue pleading before discovery are raised but typically 

rejected. Becker, "Modern Discovery: Promoting Efficient 

Use and Preventing Abuse of Discovery in the Roscoe Pound 
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that a case which err~arks on the discovery process has 

already been screened either by defendant's counselor by a 

judicial determination as one in which facts yet to be 

determined may result in a verdict for the plaintiff, Rule 

11 sanctions, however, are a critical component of any 

contemporary review of the discovery process. The 1983 

amendments to Rule 11 envisioned it as a powerful tool 

against abusive lawsuits. Rule 11 does nothing, though, to 

prevent the misuse of discovery in a case brought in good 

faith, Most commentators agree that screening procedures are 

inadequate to prevent the kind and magnitude of discovery 

abuse described herein. See,~, Louis, "Interceptir:g and 

Discouraging Doubtful Litigation: A Golden Anniversary View 

of Pleading, Summary Judgment, and Rule 11 Sanctions Under 

the FRCP" 6 7 N. C . L. Rev. 1023, 1033 (1989). 

Sanctions are the most frequently employed and most 

heatedly debated method for addressing the professional 

improprieties of pretrial practice. Federal Rule of Civil 

Procedure 11 ("Rule 11" or the "Rule") sanctions punish 

attorneys (and sometimes clients) for failure to make 

reasonable investigations of facts or law (while no longer 

requiring a showing of bad faith), and invest the courts 
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(Sanctions may include an order to pay the amount of the 

reasonable expenses incurred because of the violation, 

including attorneys' fees.) Rule 11's parallel requirements 

(governing motions relating to discovery) similarly mandate 

that every pleading, motion, and other paper of a party 

represented by an attorney be signed by at least one attorney 

of record in the attorney's individual name, who is then 

accountable for its contents based on an objective standard 

of reasonableness. 

Former Judge Abraham D. Sofaer believes that 

discretionary monetary sanctions for discovery abuse are 

quite useful, for unlike non-monetary sanctions, monetary 

sanctions do not affect the merits of the case. Sofaer, 

"Sanctioning Attorneys for Discovery Abuse Under the Ne'N' 

Federal Rules: On the Limited Utility of Punishment," 57 St. 

John's L. Rev. 680, 698 (1983). (This may not be correct. 

Oftentimes, the so-called "merits" of a case are merely a 

calculation wherein the likelihood of recovery is simply 

contrasted to the cost. Monetary sanctions may therefore 

very much impact the so-called "merits" of a case.) Sofaer 

lists other advantages of monetary sanctions: monetary 

sanctions subject the judge imposing them to less scrutiny, 

since the sanctions are not subject to immediate appeal, and 
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stated . . . . The signature of an attorney or 
party constitutes a certificate by the signer that 
the signer has read the pleading, motion, or other 
paper; that to the best of the signer's knowledge, 
information, and belief formed after reasonable 
inquiry it is well grounded in fact and is warranted 
by existing law or a good faith argument for the 
extension, modification, or reversal of existing 
law, and that it is not interposed for any improper 
purpose, such as to harass or to cause unnecessary 
delay or needless increase in the cost of litigation 
. . . . If a pleading, motion, or other paper is 
signed in violation of this rule, the court, upon 
motion or upon its own initiative, shall impose upon 
the person who signed it, a represented party, or 
both, an appropriate sanction, which may include an 
order to pay to the other party or parties the 
amount of the reasonable expenses incurred because 
of the filing of the pleading, motion, or other 
paper, including a reasonable attorney's fee. 

The 1983 amendment 1) substituted an objective 

standard of reasonableness for the previous subjective "good 

faith" test; 2) imposed on counsel a duty of reasonable 

pre-filing investigation of both the facts and the law 

bearing on the filed papers; and 3) mandated sanctions for a 

violation of the rule. Amendments to Rules, 97 F.R.D. 165, 

198 (Advisory Committee Note, 1983); see Fred A. Smith Lumber 

Co. v. Edidin, 845 F.2d 750 (7th Cir. 1988) (regarding the 

mandatory nature of sanctions). 

A divided Supreme Court recently held that Rule 11 

applies to a party who signs a pleading, motion, or other 

paper (including affidavits) even though represented by 



V-41 

United States, attorneys' fees, referral to attorr.ey 

disciplinary authorities, entry of preclusion, dismissal or 

default orders, enjoining future access to courts, and 

suspension or disbarment from practice. Cole, "Ru:'e 11 Now," 

17 Litigation 13 (Spring 1991); see also 'iz v. 

Alegria, 905 F.2d 545, 549 (1st Cir. 1990); Traina v. United 

States, 911 F.2d 1155 (5th Cir. 1990); Thomas v. Capital 

Security Services, Inc., 836 F.2d 866 (5th Cir. 1988) (en 

banc); supra, § 11(E). Although attorneys' fees are the 

sanction of choice, the deterrent purpose of Rule 11 requires 

no "match" between the sanction and the damage done. Cooter 

& Gell v. Hartmarx Corp., ___ U.S. , 110 L. Ed. 2d 359, 374 

(1990) (purpose of Rule 11 is sanction, not reimbursement); 

Samuels v. Wilder, 906 F.2d 272, 276 (7th Cir. 1990) (no 

entitlement to perfect match). 

c. Standards 

Where a party represented by an attorney is the 

target of a Rule 11 motion, the subjective good faith test 

applies; a showing of bad faith is not re~Jired where conduct 

of counsel is at issue. Greenberg v. Hilton International 

Co., 870 F.2d 926 (2d Cir. 1989). 
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who turn to the courts for the vindication of their rights.' 

Renfrew, "Discovery Sanctions: A Judicial Perspective," 67 

Calif. L. Rev. 264, 267 (March 1979); see also Renfrew, 

"Discovery Sanctions: A Judicial Perspective," 2 Review of 

Litigation 71 (1981). Former judge Renfrew believes that 

sanctions are underutilized not because of unavailability but 

because the courts are themselves hesitant. He cites several 

reasons why judges are unwilling to impose sanctions: 

o Lawyers are unwilling to seek sanctions, 
possibly out of a sense that by not objecting to other 
attorneys' abuse they leave open the door for their own. 

o Judges do not wish to punish the client for his 
attorney's mistakes, Renfrew advises that this may be 
avoided by imposing monetary sanctions directly on the 
attorney and by prohibiting the attorney from passing on 
the cost. The client could also recover damages through 
a legal malpractice suit. The threat of sanctions may 
then lead attorneys to exercise a greater level of care, 

o Judges forget that the goal of sanctions is 
deterrence, which requires a willingness to impose strong 
penalties. If courts begin to impose sanctions, 
litigants and lawyers willing to engage in questionable 
tactics will reevaluate their approach to litigation. 

o Not all judges fully realize that the number 
and complexity of federal cases has greatly increased and 
that the 
courts can no longer tolerate professional misconduct of 
any sort. 

o Judges are concerned about using sanctions that 
limit or deny the opportunity for a hearing on the merits 
of a party's lawsuit. Renfrew argues that though this is 
an important point, it must be balanced against other 
concerns, including the right of the other side to have a 
prompt and inexpensive determination of their substantive 
rights. 
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Litigation Abuse 6-7 (1989). "The rule embodies the view 

that the quality of practice in the federal courts has so 

deteriorated that merely requiring good faith from lawyers 

and litigants is inadequate to protect the system from 

abuse." Cole, "Rule 11 Now," 17 Litigation 11 (Spring 1991). 

Some critics suggest that Rule 11 stifles creativity 

and proscribes the zeal necessary to effective advocacy; 

others argue that sanctions are unevenly and unpredictably 

applied. One critic has noted the potential effect on 

premature or improper sett lements: "In a small percentage of 

cases, discovery sanctions may cause the decision to rest 

partially on some basis other than the merits.' Kilgarlin, 

Jackson, "Sanctions for Discovery Abuse Under New Rule 215, 

15 St. Mary's L.J. 767, 820 (1984). They caution, however, 

that "a litigant who avails himself of the court system to 

assert or defend his rights and then flaunts its rules 

invites sanctions." Id. Nevertheless, the New York State 

Bar Association (the "Bar Association") has recommended that 

Rule 11 be amended. The Bar Association's recommendations 

included an amendment to confirm the propriety of 

non-monetary sanctions and an amendment to the rules of 

professional responsibility to clarify that where sanctions 

are imposed against an attorney, reimbursement by the client 
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PROPOSED LOCAL RULE FOR ~'DATORY 
COUR T -AN.NE,XED ARBITRA nON 

A. Certification of Arbitrators 

1. The Chief Judge shall certify as many arbitrators as determined to be necessary under this rule. 

2. An individual may be certified to serve as an arbitrator if he or she: (a) has been for at least five 
years a member of the bar of any state or the District of Columbia; (b) is admitted to practice before this 
court; and (c) is certified by the Chief Judge to be competent to perform the duties of an arbitrator. 

3. Each individual certified as an arbitrator shall take the oath or affirmation prescribed by 28 
U .S.c. § 453 before serving as an arbitrator. 

4. Each individual certified as an arbitrator shall agree to serve without compensation in any case 
referred to arbitration under this rule in which one of the parties is appearing in forma pauperis. 

5. A list of all persons certified as arbitrators shall be maintained in the office of the Clerk. 

B. Compensation of Arbitrators 

1. Arbitrators shall be compensated at the rate of S2:.5.00 per case if serving alone. or S75.00 per 
case if serving on a panel of three, except for cases in which one of the parties is appearing in forma paupens 
where there shall be no compensation. In the event that the arbitration hearing is protracted, the court \loW 
entertain a petition for additional compensation. If no party fLIes a timely demand for ck novo trial, the 
arbitration fees shall be deposited with the Clerk by the losing party or parties within ten (10) days of tbe 
entry of judgment, and the clerk shall promptly distribute the fees to the arbitrator(s). If any party timely 
rues a de novo demand, that party shall deposit the arbitration fees with the Clerk upon filing the demand. 
and the Clerk shall promptly distribute the fees to the arbitrator(s). If the party demanding de novo trial 
obtains a more favorable result at trial, then the clerk shall tax the arbitration fees as costs against tbe other 
party or parties in order to reimburse this amount to the demanding party. 

2. Arbitrators shall not be reimbursed for actual expenses incurred by them in the performance of 
their duties under this rule. 

C. Civil Cases Eligible for Referral 

1. The Clerk shall designate and process for compulsory arbitration all civil cases (excluding appeals 
from administrative orders, prisoners' rights cases., any action based on an alleged violation of a right secured 
by the Constitution of the United States, and any action in which jurisdiction is based in whole or in part on 
28 U.S.C. § 1343) wherein money damages only are being sought in an amount not in excess of $100,000. 
exclusive of interest, costs, fees., and punitive damages. 

2. For purposes of this rule only, in all civil cases subject to this rule damages shall be presumed to 
be not in excess of $100,000, exclusive of interest, costs, fees., and punitive damages., unless: 

a. counsel for plaintiff, at the time of filing the complaint, or in the event of removal of a 
case from state court or transfer of a case from another district to this court, within thirty (30) days 
of the docketing of the case in this district. files a certification with the court that the damages 
sought exceed 5100,000, exclusive of interest, costs, fees, and punitive damages; or 
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4. Any party may submit a written request to the aerk within ten (10) days from the date of the 
notification of the n.ame(s) of the arbilrator(s) for the disqualification of an arbilrator for bias or prejudice as 
pro\ided in 28 U.S.C. § 144. A denial of such a request by the Clerk is subject to review by the assigned 
judge upon motion filed within ten (10) days of the date of the Cleric's denial. 

F. Arbilration Hearing 

1. The arbilration bearing shall take place in the courthouse at the place and time designated by the 
Clerk in accordance with this rule. The arbilrator may request that the Cleric adjourn the bearing, provided 
that the bearing takes place within thirty (30) days of the scheduled date. 

2. Counsel for the panies shall report settlement of the case to the aerlc and the arbilrator(s). 

3. The arbilration bearing may proceed in the absence of any party who, after notice, fails to be 
present. However, damages sball be awarded against an absent party only upon presentation of proof 
thereof satisfactory to the arbilrator(s). In the event that a party fails to attend the bearing or to otherv.'i.se 
participate in the arbilration process in a meaningful manner, the arbilrator(s) sball so ad\i.se the assigned 
judge in writing at tbe time the arbitration award is filed 'With the Clerk, but shall not disclose the award to 
the assigned judge. Within ten (10) days from the date the award is fUed, the assigned judge may enter an 
order imposing appropriate sanctions pursuant to Rule 16(f) of the Federal Rules of Civil Procedure. 

4. Rule 45 of the Federal Rules of Civil Procedure s.hall apply to subpoenas for attendance of 
'Witne~es and tbe production of documentary evidence at an arbitration bearing under this rule. Testimony 
at an arbitration bearing sball be under oath or affIrmation. 

5. The Federal Rules of Evidence shall be used as guides to the admissibility of e\idence. Copies 
or photographs of all exhibits, except those intended solely for impeachment, must be marked for 
identification and delivered to adverse parties at least ten (10) days prior to the bearing. Tbe arbilrator(s) 
shall receive exhibits in evidence- 'Without formal proof unle~ counsel bas been notified at least five (5) days 
prior to the bearing that tbe adverse party intends to raise an issue concerning the authenticity of the exhibit. 
The arbitrator(s) may refuse to receive in evidence any exhibit of wlllcb a copy or photograph has not been 
delivered to the adverse party as pro .. ided berein. 

6. A party may have a recording or lranscript made of the arbilration bearing, but that party shall 
make alJ necessary arrangements and bear all expenses thereof. Except as othel"Nise provided in tills rule. nc' 
transcript or recording of the arbilration hearing s.hall be admissible in evidence at any subsequent de novo 
trial of the action. 

7. The arbitrator(s) shall be authorized to make reasonable rules consistent with this rule nece~<l0 
for the fair and effIcient conduct of the hearing. 

8. If the bearing is before a panel of three arbitrators, the majority of the panel s.hall be required 
for any action or decision by the panel. 

9. There shall be DO a parte communications between the arbilrator(s) and any counselor party on 
any matter touching the action except (or purposes of scheduling or continuing the hearing. 

G. Arbilration Award and Judgment 

1. The arbilrator(s) shall me the arbitration award (not in excess o( $100,00), exclusive of interest. 
costs and fees) 'With the Clerk under sea.I promptly after the bearing is concluded and s.hall mail a copy of the 
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PROPOSED LOCAL RULE FOR VOLUNTARY ADR PROGRAM 

A. Materials Provided to Litigants 

1. Notification to the parties of an initial pre-trial conference pursuant to Rule 16 of the Federal 
Rules of Civil Procedure shall be accompanied by a copy of this local rule, informational material explainiog 
each of the ADR options available under this rule, and a questionnaire soliciting information about the case 
relevant to the selection of an appropriate ADR option. 

2. The questionnaire shall be completed by counsel and returned to the assigned judge at least ten 
(to) days prior to the date of the conference. 

B. Initial Pre-Trial Conference 

1. The assigned judge shall review and discuss the completed questionnaires with counsel at the 
initial pre-trial conference in order to determine whicb ADR option would be best suited for the case. If 
appropriate, the judge sball made a recommendation to the parties to pursue one of the available ADR 
options. 

2. IT counsel consent to use tbe recommended option, or one of the otber available ADR options, 
then counsel sball execute a stipulation consenting to the referral of the case to the voluntary arbitration 
program and the court sball issue an order directing the clerk to designate the case for the chosen ADR 
option in accordance witb this rule. If ADR fails to result in the resolution of the action, then tbe case shall 
be returned to the calendar of the court and treated for all purposes as if it bad not been referred to ADR. 
and any right of trial by jury that a parry would otherwise bave sball be preserved inviolate. 

3. If counsel for tbe parties do not consent to use ADR, then tbe case shall proceed in the usual 
manner. 

C. Mediators and Evaluators 

1. Certification of Mediators and Evaluators. The Chief Judge shall certify as many mediators and 
evaluators as determined to be necessary under this rule. 

2. Minimum Qualifications. An individual may be certified to serve as a mediator or evaluator if be 
or she: (a) has beeD for at least five years a member of tbe bar of any state or the District of Columbia; (b) 
is admitted to practice before this court; and (c) is certified by the Chief Judge to be competent to perform 
the duties required. 

3. Separate lists of all persons certified as mediators and evaluators shall be maintained by tbe 
Clerk. The list of certified evaluators shall indicate each evaluator's area of expertise. 

4. Each certified mediator and evaluator shall be required to attend training sessions prior to 
serving as deemed oea:ssary by the court. 

5. Compensation. Each mediator and evaluator shall be compensated at the rate of $75.00 per case. 
Tbe compensation shall be borne by the parties equally and shall be deposited with the Clerk by the parties 
witbin ten (10) days from the date of the order referring the case to ADR. III the event that the ADR 
proceeding is protracted. the mediator or evaluator may petition the assigned judge for additional 
compensation. IT additional compensation is permitted, then the parties shall deposit the additional amount 
witb the clerk within len (10) days from the date of the order approving the additional compensation. The 
Clerk shall distribute the compensation to the mediator or evaluator shortly after the conclusion of tbe ADR 
process. 
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dismissed with prejudice. 

3 

g. Failure to Reach Settlement. If the mediator is unable to mediate a settlement, he or 
she shall promptly me with the Clerk a notice indicating that the mediation requirements of this rule have 
been met but that no settlement has been achieved. Upon receipt of this notice, the Clerk shall place the 
action on the court calendar and the action shall be treated for all purposes as if it had not been referred to 
mediation. 

3. Early Neutral Evaluation 

a. Selection of the Evaluator. The Clerk shall select a neutral evaluator with expertise in 
the subject matter of the action from among the individuals on the list of certified neutrals. The evaluator 
shall disqualify himself or herself in any action in which he or she would be required under 28 U.S.C. § 455 
to be disqualified if a justice, judge or magistrate. The Clerk shall promptly notify the parties of the name of 
the evaluator. 

b. Early Neutral Evaluation Procedure. Upon notification to the parties of the name of the 
evaluator, the parties shall provide to the evaluator copies of their respective pleadings. The evaluator shall 
fix a time and place for the evaluation session. The session must take place within this district, and the 
parties must be given at least fourteen (14) days written notice of the date of the session. No later than five 
(5) days in advance of the evaluation session, each party shall submit to the evaluator, and serve on all other 
parties, a written evaluation statement. Such statement may not exceed ten pages and must (i) address 
whether there are any legal or factual issues whose early resolution might reduce the scope of the dispute or 
contribute significantly to the productivity of settlement discussions, and (u) identify the discovery that 
promises to contribute most to equipping the parties for meaningful settlement negotiations. These 
statements shall not be rued with the court, and their contents shall not be disclosed in whole or in part, 
directly or indirectly, to the assigned judge. 

c. Attendance. Counsel for each party and the parties themselves shaI.I attend the 
evaluation session, consistent with the purpose of early neutral evaluation to afford litigants an opportuniry to 
articulate their position and to hear. fItst hand, opposing parties' versions of the matter in dispute. A party 
other than an individual (e.g., a corporation, association. partnership. governmental agency) shall satisfy this 
attendance requirement if it is represented at the session by a person (other than counsel) with authoriry to 
bind the party to terms of a settlement and to enter into stipulations. Failure of any party to participate in 
the evaluation session in good faith shall be reported to the assigned judge by the evaluator and may result in 
the imposition of sanctions pursuant to Rule 16(f) of the Federal Rules of Civil Procedure. 

d. Confidentiality. AU proceedings of the evaluation session, including any statement made 
by any party, attorney or other participant, shall, in all respects, be privileged and confidential, and shall not 
be reported, recorded, placed in evidence, made known to the assigned judge, or construed for any purpose 
as an admission against interest. No party shall be bound by anything done or said at an evaluation session 
unless a settlement or stipulation is entered into, in which event the settlement agreement or r.tipulation shall 
be reduced to writing and shall be binding upon all signatory parties. 

e. The Evaluation Session. The evaluator shall have considerable discretion in structuring 
the evaluation session. The session shall proceed informally and the Federal Rules of Evidence shall not 
apply. There shall be DO formal examination or aoss-examination of witnesses. At the session the evaluator 
shall: (i) permit each party to make an oral presentation; (0) help the parties identify areas of agreement 
and, where appropriate, enter stipulations; (ill) assess strengths and weaknesses of parties' contentions and 
evidence; (iv) estimate, where feasible, the likelihood of liability and the dollar range of damages; and (v) 
help the litigants devise a plan for sharing the important information and/or conducting the key discovery 



the strengths and weaknesses of the parties' positiollS and, where appropriate. suggest a dollar range for 
settlement. 

g. Settlement. If the mini-trial results in a settlement, the settlement agreement shall be 
reduced to 'Writing and shall be executed by the parties together with a stipulation of discontinuance. The 
stipulation shall be presented by the parties to the assigned judge for approval., and the action shall be 
dismissed with prejudice. 
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h. Return to Court Calendar. If 00 settlement is reached following the conclusion of the 
mini-trial, the magistrate shall file with the Clerk a ootice indicating that a mini-trial has been conducted but 
that no settlemeot has been reached. The Clerk shall place the action on the court calendar and the action 
shall be treated for all purposes as if it had not been refelTed for a mini-trial. 

5. Summary Jury!Non-Jury Trial 

a. Selection of the Presiding Judge. The Clerk shall assign the action for purposes of 
conducting a summary trial to a judge other than the assigned judge. The Clerk shall promptly notify the 
parties of the assignment. 

b. Summary Trial Procedure. Upon notification to the parties of the presiding judge, the 
parties shall provide to the judge copies of their respective pleadings. The judge shall schedule the summary 
trial to commence approximately ISO days from the date the action was referred for summary trial. Any 
party may request a continuance from the judge based upon a showing that sufficient discovery has not been 
conducted to enable the party to present its case. If the parties have waived their right to a jury trial, tben 
the summary trial shall be conducted before the presiding judge who shall render the advisory verdict. If the 
parties have preserved their right to jury trial., then the summary trial shall proceed before the presiding 
judge and a six-member jury selected in the usual manner from the court's jury poo~ and the jury shall 
render the advisory verdict. 

c. Attendance. Counsel for each party and the parties themselves shall attend the summary 
trial. collSistent with the purpose of the summary trial to afford litigants an opportunity to articulate their 
position and to hear, rtrst hand, an abbreviated presentation of each party's best case. A party other than an 
individual (e.g., a corporation, association, partnership, governmental agency) shall satisfy this attendance 
requirement if it is represented at the session by a person (other than counsel) with authority to bind tbe 
party to terms of a settlement. Failure of any party to participate in the summary trial in good faith may 
result in the imposition of sanctiollS by the presiding judge pursuant to Rule 16(f) of the Federal Rules of 
Civil Procedure. 

d. Confidentiality. All proceedings of the summary tri.al., including any statement made by 
any party, attorney or other participant, shall, in all respects, be privileged and coafidential., and shall not be 
reported, recorded, placed in evidence, made i:nOWll to the assigned judge, or COllStrued for any purpose as 
an admission against interest in a subsequent de novo trial. No party shall be bound at a de novo trial by 
anything done or wd at the summary trial. 

e. The Summary Trial Presentations. The attorney presentations shall be organized in the 
manner of a typical trial, except that DO witness testimony will be allowed. rltst, pQ..intiff's counsel shall 
present an opening stat em eDt, followed immediately by defellSe counsel's opening statement. Next, counsel 
sball present their affumative cases m tum by providing the fact-fmder with a narrative overview of the 
evidence. including the identity of witnesses and their anticipated testimony and a description of documentary 
evidence. Next, cou.nscl shall prescnt their rebuttal cases and make closing arguments. The presiding judge 
shall establish a time limit for the presentations and shall have considerable discretion in structuring all other 
necessary procedural rules. 
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TABLE A 
Summary of Arbitration Case Tracking Statistics 

E.D. ND M.D. M.D. D W.D. W.D. W.D. W.D. E.D 
Pa. Cal. Fla. NC. N.] OkJa Tex.. Micb. Mo. NY 

Filicgs from: 1185 10184 10184 1185 3185 5185 5185 7/~5 12/85 1/~6 

to: 12185 12185 9185 6186 3186 4186 10186 12186 11186 12/86 

Number of Cases 
ldenllfied as EligIble 2.415 669 630 161 1.376 596 144 579 261 423 

Percentage removed 
or ~nsolJdated 13 10 10 21 16 8 31 15 31 I 1 

Actual Arbitration 2.094 599 569 127 1.161 547 100 495 179 377 
Caseload 

Number (%) 55 19 27 5 52 11 4 23 9 ~ .. 
of pendmg cases (3) (3) (5) (4) (4) (2) (4) (5) (5) (31 

Number (%) of 2.039 580 542 122 1.109 536 96 472 170 3"'5 
closed cases (97) (97) (95) (96) (96) (98) (96) (95) (95) (97) 

Percentage Closed: 
Before referral 48 59 45 34 55 57 40 28 25 61 
After referral. 

before bearmg 36 28 27 40 29 22 27 30 39 26 
After beanng. 

no t:k 110\'0 dema.nd 7 7 8 8 8 10 14 12 15 8 
Aftl:r t:k 110\'0 demand 

before trial 7 4 18 14 7 9 18 28 18 5 
After tnal began 3 1 2 4 I 2 2 2 4 

Arbittauons as a Percentage 
of All Cases 17 14 30 26 18 22 35 43 36 14 

De No\'o Demands as a. 
Percentage of 

All cases 11 7 23 19 II 12 22 32 23 7 
All arbitrations 62 49 74 70 58 55 63 74 61 46 

Tnal Rare as a 
Percentage of 

All closed cases 3 2 4 1 2 2 2 3 <1 
All closed arbitrauons 18 11 7 16 7 8 6 5 10 2 
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UNITED STATES DISTRlCT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- - - - - - - - • - - - - - - - - ••• -x 

- - - - - - - - - - - - - - - - - - - - -x 

CERTIFlCA TION 
OF COL'NSEL 
RE: RECOVERABLE DAMAGES 

I, ____________ , counsel for _________ do hereby 

certify pursuant to the Local Arbitration Rule, that to the best of my knowledge and belief the d:lmages 

recoverable in the above-captioned civil action exceed the sum of SlOO,()(X) exclusive of interest costs, fees and 

punitive d:lmages. 

Dated: ________ _ 

Counsel for 



UNITED STATES DISTRICT COURT 
SOUTHER..'" DISTRICT OF NEW YORK 
- - - - - • 0 0 - - • 0 •• - 0 0 - 0 0 -x 

• - •• 0 0 0 0 0 ••• 0 0 • 0 - ••• oX 

NOTICE OF 
ARBITRATION HEARING 

Please we note that the above-captioned civil case will be arbitrated pursuant to the Local 
Arbitration Rule of the Southern District of New York. 

The arbitration hearing has been scheduled for at 
________ before , who has been selected at random from the 
SDNY's panel of cenified arbitrators. You are expected to substantially complete discovery prior to the hearing 
date. The Judge may refer the case to a magistrate for purposes of discovery. 

The Federal Rules of Evidence sha11 be used as guides to the admissibility of evidence. Copies 
or photographs of all exhibits. except those intended solely for impeachment, must be marked for identification 
and delivered to adverse parties at least ten (10) days prior to the he.mng. 

A party may have a recording and transcript made of the arbitr:ltion hearing. but th;u pany sha1J 
make all necessary mangements and bear all expenses thereof. 

In the event that the parties agree thaI this case wiD be ready for an arbitr:ltion he.mng prior to 
the above date. you should advise me in VITlting within the next fifteen (15) days; I will schedule the arbitr:ltion 
hearing for an earlier dale. 

Very truly yours. 

CLERK OF COl..iRT 

By:_~~~ _____ _ 
Arbitr:nion Clerk 



UNITED STATES DISTRICT COURT 
SOUTHER..'\; DISTRICT OF l'.'"EW YORK 

TO: ARBITRATOR APPOI1\,.,ED UNDER THE SOVTHERN DISTRICT OF NEW YORK LOCAL 
ARBITRATION RULE 

You have been appoinl.ed to serve :IS an arbilr.llOr pursuant 10 the provisions of the Local Arbitrntion 
Rule of the Southern Disuict of New York. The appointmenl shall remain in effect until the l.erminalion of the 
arbitration proceeding. 

Please note the following points regarding Ihe arbitration process: 

1. The Federal Rules of Evidence shall be used as guides to the admissibility of evidence. Relevance 
and efficiency shall be the primary considerotions. 

2. The arbitrator shall have the power to issue subpoenas for the ::mendance of wimesses and the 
production of documentary e .. idence in accord with Rule 45 of the Federal Rules of Ci'til Procedure. 

3. The arbitration hearing m3y proceed in the 3bsence of any party who. 3fler due notice, fails to 
appear, but an award shall not be based solely upon the absence of any pJrty. 

4. A parry may transcribe or record the proceeding al his own expense. Such a recording or transcript 
must be furnished to any other pJrty, unless the pJrties otherwise agree. 

5. The arbilr.ltor shall utilize the Form of Award adopted by the Court. No findings of fact or 
conclusions of law shall be issued. 

6. The SDNY arbilr.ltion clerk is your liaison with the Coun in the event of 3ny questions you may 
have regarding your assignment He (she) may be reached at _________ _ 

rvtAXIMtTM COMPENSAT10N FOR ARBITRATOR 

$225.00 Per Case-

Note: The arbitrntor shall nol be reimbursed for actual expenses incurred in the performance of his or her 
dUlJes. 

In referring to your assigned case please identify it by its c3ption. docket number and assigned Judge. 

-If parties h3ve stipulal.ed to a panel of three arbitrntors, maximum compens3tion is $75.00 per arbitrolor per 
case. The arbilr.llOr may petition the Coun for 3dditional compenSJlion if the he::uing is protr:lCted. 



m-.1TED STATES DISTRlCT COURT 
SOUTHERN DISTRICT OF !'.'EW YORK 

OATH OF \\1ThESS 
AT ARBITRA TlO!' HEARI!'G 

YOU DO S\\'EAR (OR AFFIRM) THAT THE TESTIMONY YOU ARE 

ABOtTI' TO GIVE ON mE MA ITER NOW BEFORE THE 

ARBITRATION PAA'EL OF TInS COURT IS mE TRUTH. mE WHOLE 

TRUTH. AA'D NOTHING BUT mE TRUTH. SO HELP YOU GOD. 



UNITED STATES DISTRlCT COURT 
SOUTHERN DISTRICT OF I'."EW YORK 
•• - ••• - - - - - - - - - - - • - - -x 

• - • - ••• - - • - ••••• - •• - -x 

ARBITRA TION 
AWARD 

1. the undersigned arbitrator, h:!ving been duly certified and sworn and having heard the above-

captioned civil action on __________ , 19_ do hereby make the following award pursuant to 

the Local Arbitration Rule of the Southern District of New York, 

Arbitrator 

NOTICE 

This award will become a fmal judgment of the coun. without the right of appeal. unless a 
party fLIes with the coun a demand for trial de no\'o within lhiny (30) days after the entry of the arbitration 
award. 



UNITED STAlES DISTRJCT COURT 
SOUTHERN DISTRICT OF NEW YORK 
••••••••• - - ••••• - • - - -x 

•• - • - - - - - - - ••• - ••• - • -x 

DEMAND FOR 
TRIAL DE NOVO 

I. __________ , counsel for __________ , hereby demand a 

trial de novo in the above-captioned matter wherein an arbitration award was filed with the Clerk on 

______ , 19_. 

I have deposited with the Clerk of Court an amount equ:ll to the arbitration fees of the 

arbitrator as provided in the Local Arbitration Rule. I undersund that this sum so deposited wiU be returned in 

the event my client obt.:llos a final judgment. exclusive of interest and costs. more favorable trum the arbitration 

award. If my client does not obt.:lln a more favorable result after trial. the sum so deposited sh:lll be paid by the 

Clerk to the arbitrator. 

Dated: ________ _ 

Counsel for 
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VI. Dispute Resolution 

C. Other Forms of Court-Annexed Alternate Dispu:e 
Resolution 

1. Background on Mandatory Court-Annexed 
Arbitration Programs 

Beginning in the 1970s, several district courts 

implemented mandatory court-annexed arbitration programs in 

which cases seeking only monetary relief below a specified 

amount are automatically referred for non-binding arbitration 

by the clerk of the court when the action is commenced. By 

1988, the number of district courts utilizing mandatory 

court-annexed arbitration had grown to ten. 1 The mandatory 

arbitration programs in these ten districts were formally 

designated by Congress as a five-year experiment by the 

1. The ten district courts implementing mandatory 
arbitration as of 1988 were: Northern District of 
California, Middle District of Florida, Western District 
of Michigan, Western District of Missouri, District of 
New Jersey, Eastern District of New York, Middle District 
of North Carolina, Western District of Oklahoma, Eastern 
District of Pennsylvania, and Western District of Texas. 
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with the programs by a sampling of court personnel, 

attorneys, and litigants; 3) a summary of program features 

identified with program acceptance; 4) a description of the 

levels of satisfaction relative to the cost per hearing of 

each program; and 5) a recommendation to Congress on whe:her 

to terminate or continue the mandatory arbitration programs. 

Because of the great volume of available statistics, we have 

devoted a separate section to arbitration, notwithstanding 

that we recommend the implementation of a voluntary ADR 

program involving additional techniques in the following 

section of this report. 

a. The FJC Report 

The primary source of data for the FJC Report 

consisted of survey responses of 3,501 attorneys, 723 

litigants, and 62 judges who had participated in the 

mandatory arbitration programs. These responses indicate 

that implementation of court-annexed arbitration programs can 

lead to perceived reductions in costs, delays and court 

burdens while maintaining or improving the quality of justice 

delivered. The FJC Report follows from date of filing to 

termination a sample of cases filed either during the first 

year of each pilot district program's operation or, in the 
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the majority of cases closed before reaching an arbitration 

hearing, and over two-thirds did not return to the court's 
, 

regular trial calendar. Although the districts varied 

considerably in the proportion of cases that reached hearing, 

that demanded trial de novo, and that closed at various 

stages of the arbitration process before trial, the trial 

rate of the arbitration caseloads was similar across the 

districts, ranging from less than 1% in the Eastern District 

of New York to 4% in the Middle District of North Carolina, 

Statistical summaries prepared by the Eastern District of 

Pennsylvania provide evidence of the impact of court-annexed 

arbitration on the decreasing trial rate. During the ten 

years and five months of program operation, only 368 (or 2%) 

of the 16,180 cases placed in the court's arbitration program 

have required a trial de novo. During the same period, 8% of 

the civil cases that were not placed in the arbitration 

program required a trial. Statistical Reports, Clerk's 

Office, United States District Court for the Eastern District 

of Pennsylvania. 

De novo demand rates as a proportion of the 

arbitration caseload ranged from a low of 7% in the Northern 

District of California and the Eastern District of New York 

to a high of 32% in the Western District of Michigan, nine 
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percentage points higher than in any other district. These 

generally low de novo demand rates resulted primarily frc~ 
, 

the low percentage of the arbitration caseload that reacted 

hearing, rather than from frequent acceptance of an 

arbitration award. In eight of the ten pilot programs, ave:' 

half of the arbitrations resulted in a demand for a trial 

novo. The lowest de novo demand rate (as a proportion of 

hearings held) was 46% in the Eastern District of New York. 

FJC Report, supra note 3, at 48. 

ii. Reducing Delays in Case Disposition 

There is little statistical evidence that 

arbitration programs effectively reduce disposition times. 

Graphs 1 through 9, reporting the results of the Federal 

Judicial Center Study and annexed as Appendix 2, indicate nc 

significant decrease in disposition time. Arbitration does 

not, however, appear to delay resolution of cases, even when 

a de novo demand is made and parties report reasonable 

case-processing times. Id. at 7. 

In instituting its arbitration program, the Middle 

District of North Carolina maintained a control group of 

randomly selected cases not subject to arbitration, thereby 
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enabling a comparison of disposition times for arbitration 

and control cases. According to Graph 1, more co~trol than 

arbitration cases terminated during the first few months 

after filing. The arbitration caseload then began to 

terminate at a faster rate, and the percentage of closed 

arbitration cases surpassed that of control cases in the 

tenth month after filing. The time of disposition evened out 

again seven months later. I. at 95-96. 

In the other pilot districts, disposition times in 

samples of civil cases that were filed before and after the 

effective date of program implementation were compared to 

determine whether arbitration programs reduced the time fro~ 

filing to disposition. This method for addressing the impact 

of arbitration on disposition time may not be statistically 

reliable. In districts where only a small percentage of 

cases are diverted to arbitration, the impact of the program 

will be difficult to detect. The higher the percentage of 

civil cases diverted to the arbitration program, the more 

likely it is that the post-program sample contains a 

significant percentage of arbitration cases, thereby 

increasing the likelihood that the impact of the program will 

be detected by analysis. Furthermore, factors other than 

introduction of the program could contribute to any 
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differences. Therefore, findings based on these data should 

be viewed as suggestive rather than definitive. Id. at 97 

Graphs 2 through 9 display the cumulative percentage of ca~;es 

closed from one to eighteen months after filing, for the 

pre-program and post-program samples. As can be seen f~om 

Graph 2, there was very little overall difference in the 

speeds with which the two samples terminated. Id. 

Arbitration programs do appear to have reduced 

disposition time in the Western District of Michigan (see 

Graph 3), where the post-program sample terminated soo~er 

than the pre-program sample throughout an eighteen-month 

period, and in the Middle District of Florida (see Graph 4), 

where the post-program cases showed a faster rate of 

termination throughout the eighteen-month period after the 

first month. Arbitration also seemed to speed terminations 

in the Western District of Missouri after the sixth month 

(see Graph 5). Id. at 98. 

In other districts, arbitration did not seem to 

increase the speed of disposition. The Western District of 

Texas (~ Graph 6) did not show a reduction in the overall 

time from filing to disposition, but displayed a pattern very 

similar to that found in the Middle District of North 
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Carolina: post-program cases closed much more slowly at 

first, then equaled and finally surpassed the rates 0: 
pre-program cases in the eighth through eleventh months, and 

then fell behind again. In the Western District of Oklahoma. 

the District of New Jersey and the Eastern District 0: New 

York (see Graphs 7 through 9), there was little to 

distinguish between the two distributions. Id. at 102. 

As another measure of speed of disposition, 

attorneys were asked whether referral to arbitration led to 

earlier settlement discussions and whether referral to 

arbitration led to quicker settlements. Over half (54%) of 

the attorneys in cases that closed after referral but befo~e 

a hearing agreed that referral of their cases to arbitratio~ 

resulted in settlement discussions at an earlier point tha~ 

would otherwise have occurred. There were, however, great 

variations among the districts. In the Eastern District of 

Pennsylvania, 61% of attorneys surveyed agreed that 

settlement occurred earlier, followed by the Eastern Distric~ 

of New York at 57%. The Western District of Texas had the 

smallest percentage and was the only district in which less 

than half (38%) of the attorneys agreed that referral to 

arbitration prompted earlier settlement talks. Fifty perce~: 

of attorneys in the Northern District of California and the 
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Western Distr:ct of Missouri reported earlier settlement 

discussions, as did slightly over half of those from the 

other districts. The views of the attorneys surveyed, 

however, did not coincide closely with the findings fron t~e 

pre-program to post-program comparison of disposition times 

For example, a high percentage of attorneys in a district 

where time did appear to be reduced--the Western District of 

Mi ssour i--agreed that ear 1 ier sett lement di scuss ions had beE·n 

promoted; while a high percentage of attorneys in a district 

with no evidence of speedier dispositions--the Eastern 

District of New York--agreed that settlement discussions 

occurred ear I ier . Id. at 103. 

Attorneys in cases that closed before the 

arbitration hearing were also asked if the case settled ~ore 

quickly than they had anticipated at the outset. A majority 

of attorneys from all districts (51%) disagreed with the 

statement that referral to arbitration led to quicker 

settlement. , The responses varied somewhat across districts. 

In the Middle District of Florida, the Western District of 

Texas, the Western District of Michiga~ and the Eastern 

District of New York, a majority agreed that their cases 

settled earlier, while in the Eastern District of 

Pennsylvania, the Northern District of California, the 
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Western District of Oklahoma and the Western District of 

Missouri, a majority disagreed with that conclus:on, In the 

District of New Jersey, 50% agreed that their cases settled 

earlier. Id. at 104. Seventy percent of attorneys in cases 

that failed to settle and returned to the trial cale~dar 

after demand for de novo trial stated that they thought 

arbitration did not delay resolution. Id. at 106-107. 

Finally, parties were asked if the time required to 

resolve the dispute was reasonable. A majority of parties 

from all districts reported that the disposition time was 

reasonable, with the percentage ranging from a low of 53% in 

the Western District of Michigan to a high of 75% in the 

Western District of Missouri. Parties in cases closed either 

before or as a result of the arbitration hearing were more 

likely to agree that the disposition time was reasonable, but 

even in de novo demand cases a majority responded favorab:y . 

. at 107-108. 

iii. Cost Savings 

Arbitration programs can reduce the cost of 

litigation and provide for a hearing on the merits at a cost 

that attorneys and parties find reasonable. A four-year Rand 
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Corporation study of co~~t-annexed arbitration in the Midd12 

District of North Carolina asked counsel to compare the 

private litigation costs in arbitration with a rancomly 

selected control group of cases not subject to arbitration. 

Total costs and fees, adjusted for demand, averaged 

$19,972.76 per case in the arbitration group and $25,047.36 

per case in the control group for a saving of approximately 

20%.4 

None of the other pilot districts maintained a 

control group of cases simultaneously proceeding along the 

traditional track so that a direct comparison of costs in 

those districts cannot be made. However, cost reduction ca~ 

be measured by asking attorneys and litigants whether they 

viewed the time and money costs of arbitration as 

reasonable. Of the surveyed attorneys, 60% reported tha~ 

their arbitration program saved them time, 62% agreed that 

the cost was lower and 65% said that the referral to 

arbitration saved their clients time. After controlling for 

other factors. the responses across the pilot districts were 

not significantly different. In each district except the 

4. E. Lind, Arbitratinq High-Stakes Cases: An Evaluation 0: 
Court-Annexed Arbitration in a United States District 
Court 37-38 (The Rand Corporation 1990). 
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Western District of Michigan, a majority of the a~torneys 

reported that the arbitration procedures saved time and 

money. In the Western District of Michigan, a majority 

reported cost savings, but said that neither they nor their 

clients saved time. This is due to the fact that the Western 

District of Michigan has the highest de novo rate, and over 

60% of the attorneys in de novo demand cases did not 

attribute any savings to the program. This contrasts sharply 

with the views of those participating in cases that closed 

before the hearing, at least 60% of whom reported savi of 

all types, and with the favorable reports of at leas: 75% of 

the attorneys in successfully arbitrated cases. FJC Report, 

supra note 3, at 85-86. 

Of the parties surveyed, 65% reported that costs 

were reasonable and 71% indicated that resolving the case 

took a reasonable amount of their time. The percentage 

agreeing that the cost was reasonable ranged from under 60% 

in the Western District of Texas, the Western District of 

Michigan and the Eastern District of New York to over 70% in 

the District of New Jersey and the Western District of 

Missouri. The percentage agreeing that the time was 

reasonable ranged from 65% in the Western District of 

Oklahoma and the Western District of Michigan to 80% in the 
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District of New Jersey. The differe~ces remain significant 

after controlling for other factors. rd. at 89-90. 

Parties' responses also differed depending on the 

stage at which their cases closed, with those in de novo 

demand cases less likely to report reasonable time and cost 

expenditures. However, 54% of parties in cases wtere trial 

de novo was demanded still reported that the cost was 

reasonable and 59% reported that they spent a reasonable 

amount of their person~l time. rd. at 90. 

iv. Reducing Court Burden 

Since court-annexed arbitration programs seek to 

reduce court burden, the FJC Report surveyed judges' opinion~; 

as to the success of court-annexed arbitration in minimizing 

their caseload. Fifty-eight percen: of the judges strongly 

agreed that their arbitration program reduced the caseload 

burden. An additional 38% agreed, while 3% disagreed and 

none strongly disagreed. rd. at 114. 

The extent to which burden is reduced appears to 

depend on how many cases are diverted :0 the arbitration 

process, how judges' involvement in the pre-hearing phase of 
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arbitration cases relates to what their involvement would be 

absent the program and how many arbitration cases return to 

the regular trial calendar with demands for trial novo. 

Judges who reported less frequent involvement in arbitration 

cases before the hearing, and those in programs that divert 

at least 15% of the caseload to the arbitration program, were 

significantly more likely to agree, and agree strongly, that 

the program reduces the caseload burden of judges. Neither 

the actual nor perceived rate of de novo demands in 

arbitration cases affected these assessments, a finding 

attributable to the fact that less than a third of the 

arbitration caseload returned to the regular trial calendar 

in every pilot district. Id. at 115. 

v. Recommendation Based upon the FJC Report 

While the statistics presented in the FJC Report 

indicate that judges, attorneys and litigants perceive 

mandatory court-annexed arbitration as a useful and efficient 

dispute resolution mechanism, the statistics do not 

conclusively demonstrate that mandatory court-annexed 

arbitration programs actually reduce delays, costs and court 

burdens. We therefore recommend that the Southern District 

adopt court-annexed binding and non-binding arbitration as 

part of a voluntary program. 
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b. Recommended Program Features 

Within certain guidelines set forth in the 1988 Ac:, 

the ten district courts utilizing mandatory arbit~ation 

programs have implemented rules with a variety of differen~ 

features. Table B, annexed as Appendix 3, lis~s the featur?s 

adopted by each district court, both initially under the 1938 

Act and as subsequently modified. While the FJC Report 

concludes that no one program feature either guaranteed 

success or resulted in overall dissatisfaction, certain 

features did have an influence on particular program goals. 

Id. at 9. Our recommendations on the various features to bE' 

adopted are discussed below with a view toward the 

enhancement of program goals we believe essential to the 

success of voluntary court-annexed arbitration in the 

Southern District. 

Based upon our review of the programs implemented by 

other districts and the conclusions reached in the FJC 

Report, we recommend that the voluntary court-annexed 

arbitration program include the specific provisions listed 

below. A proposed local rule implementing these provisions, 

as well as other necessary provisions, is annexed as Appendi:( 

4 and relevant forms are annexed together as Appendix 5. 
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i. Case Eligibility Criteria 

At the initial Rule 16 conference, the judge and t~e 

parties should discuss voluntary participation in ADR, and 

determine whether arbitration would be a suitable mechanism. 

If the parties agree that court-annexed arbitration is 

appropriate, they should enter into a stipulation following 

the conference submitting the case to either binding or 

non-binding arbitration. 

ii. Timing of the Hearing 

The time period required by the pilot programs for 

the commencement of the hearing varies from within 80 to 

within 180 days from the date of filing of the last answer. 

The FJC Report concludes that shorter answer-to-hearing 

periods resulted in quicker settlements before the hearing, 

but increased the probability that a non-settling case would 

result in a de novo demand, perhaps indicating that when a 

case does not settle prior to the hearing, the hearing occurs 

too early in the proceedings. We believe that the goal of 

reducing court burden is of higher priority than the goal of 

increasing the speed of settlement, and therefore recommend 

that the program adopt a longer answer-to-hearing time period. 
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If the parties agree to submit to arbitration, the 

hearing should be scheduled 150 days from the date the last 

responsive pleading is filed, or earlier if desired by the 

parties, except that the hearing may not commence until 30 

days after the disposition by the assigned judge of any 

motion to dismiss the complaint, motion for judgment on the 

pleadings, motion to join necessary parties or motion for 

summary judgment. The parties are expected to complete 

sufficient discovery prior to the hearing date to enable then 

to present their cases to the arbitrator. 

iii. Number of Arbitrators 

Some of the pilot programs require that the hearing 

be conducted before a single arbitrator, some require a panel 

of three and some permit the parties by consent to choose 

between these options. One-arbitrator hearings were viewed 

by attorneys as less satisfactory, but the number of 

arbitrators did not affect the views of the parties or those 

of attorneys who actually participated in a hearing as to the 

fairness of the hearing or their preference for arbitration 

as the method of dispute resolution. Cases in one-arbitrator 

districts were more likely to be arbitrated and to result in 

de novo demands, but imposed less burden on the co~rt in 
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connection with assigning arbitrators and scheduling 

hearings. Since one-arbitrator hearings are less burdenso~e 

to administer and do not result in less satisfaction to those 

who participate in the hearing, we recommend that the co~rt 

appoint a single arbitrator, unless the parties specifically 

request a three-panel hearing. This approach will enhance 

the perceptions of fairness while at the same time, according 

to the FJC Report, still result in the large majority of 

hearings being conducted before a single arbitrator. 

iv. Arbitrator Fees 

The FJC Report concludes that higher arbitration 

fees do not enhance the quality of the arbitration program, 

but rather result in decreased approval by attorneys of the 

concept of arbitration and the program. Higher fees do not 

discourage litigants from either proceeding to arbitration or 

demanding de novo trials. We recommend that arbitrators 

serving alone be compensated at the rate of $225 per case and 

that arbitrators serving on a three-member panel be 

compensated at the rate of $75 per case. The arbitrator may 

petition the assigned judge for additional compensation if 

the hearing is protracted. These amounts are the same as the 

compensation to arbitrators under the program implemented in 
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the Eastern District of New York, and should be sufficient :0 

attract qualified attorneys. We also recoromend tha: the 
, 

Southern District explore alternative non-monetary incentives 

to attract experienced and qualified attorneys. For exampl'3, 

the Western District of Oklahoma and the Western District 0: 
Texas exempt attorneys who serve as arbitrators from certain 

Criminal Justice Act appointments. The arbitrator's fee 

should be borne equally by the parties, and should be 

deposited with the ADR Administrator prior to the 

commencement of the hearing. 

v. Selection of the Arbitrator 

Some pilot districts permit the arbitrator to be 

selected by the litigants from the court's certified list, 

other districts permit the clerk to select the arbitrator 

without any input from litigants, and still other districts 

utilize a mixture of these two methods by allowing the 

litigants to chose from a fixed number of candidates 

initially selected by the clerk. Permitting input from 

litigants does not affect the litigants' perception of 

fairness and neither encourages nor discourages de novo 

demands. Cases in programs with some litigant input are morE! 

likely to be arbitrated, but there is no affect on the 
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likelihood that the arbitration award will be accepted. 

Attorneys viewed party input as a negative factor with 

respect to time and money savings; ~owever, litigants' views 

of the reasonableness of their cost and time expenditure were 

not affected by this feature, 

Based upon the heavy administrative burden of 

selecting arbitrators with litigant input, we recomme~d t~a: 

the ADR Administrator randomly select arbitrators from a list 

of individuals certified to serve as arbitrators by the 

court. The arbitrator must disqualify himself or herse:f l~ 

any action in which he or she would be required to be 

disqualified pursuant to 28 U.S.C. § 455 if a justice, judge 

or magistrate, We also recommend that a party be permitted 

to make a written request to the ADR Administrator that the 

arbitrator be disqualified for bias or prejudice as provided 

in 28 U.S.C. § 144 within ten days from the date the ADR 

Administrator notifies the parties of the arbitrator's name. 

A refusal by the ADR Administrator to grant such a request 

should be subject to review by the assigned judge upon motion 

filed within ten days of the date of the ADR Administrator's 

denial, 
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vi. The Arbitration Process 

If the parties agree to submit to arbitration, the 

assigned judge issues an order referring the action to 

arbitration. The ADR Administrator then notifies counse: of 

the name of the arbitrator and the date and time for the 

hearing. The arbitration hearing is conducted at the 

courthouse in a room assigned by the ADR Administrator. 

Testimony is given under oath and the Federal Rules of 

Evidence serve as a guide but are not strictly enforced. 

We recommend that two types of arbitration be 

available to parties: binding and non-binding. The 

arbitration process should be the same whether binding or 

non-binding in all respects other than the decision's effec~ 

upon the parties. Following the hearing in binding 

arbitration, the arbitrator files the award with the ADR 

Administrator and sends copies to counsel. The award is 

entered as a final, nori-appealable judgment of the court 

within 30 days from the date the award is filed, unless the 

losing party moves to set aside the award pursuant to the 

Federal Arbitration Act, 9 U.S.C. § 1 et seq. Where the 

arbitration is non-binding, a party may request that the 

action be restored to the court calendar within 30 days from 

I 
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the date the arbitration award is filed. If no such dema~d 

is filed, the award becomes final and is not subject to 

appellate review. Where a demand is made, the action 

proceeds before the assigned judge as if the case had not 

been referred to arbitration, and neither the amount of 

arbitration award nor any aspect of the arbitration 

proceedings are revealed to the assigned judge or jury during 

the pendency of the action, except that testimony given 

during the hearing may be used for purposes of impeachment at 

trial. The arbitration award remains under seal until the 

trial has been completed and a judgment has been entered, or 

the action has otherwise been terminated. Where, however, 

the party seeking to restore the action to the court docket 

fares no better at trial, that party shall bear the costs 0: 
the arbitration, including attorneys' fees. 

A number of forms to be used in the arbitration 

program, modeled after forms used in the Eastern District of 

New York, are annexed as Appendix 5. 
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2. Other Voluntary ADR Options 

a. Description of ADR Options 

In addition to mediation and arbitration, there ar9 

four other ADR devices presently being utilized by courts 

throughout the country. They are ear:y neutral evaluation, 

mini-trial, summary jury/non-jury trial, and medical re'/ie'N 

panel. In addi tion to these five mec!1anisms, some district:; 

have experimented by adding ADR elements to formal settlemen.t 

conferences, For example, District of Connecticut Judge 

Robert C. Zampano appoints neutrals with subject matter 

expertise to participate in the settlement process. These 

experts analyze and evaluate eaC!1 side's claims, attend 

settlement conferences conducted by the judge and make 

non-binding settlement recommendations, Zampano, Settlement 

Conferences With Experts. 

i. Early Neutral Evaluation 

Early Neutral Evaluation ( S~S') is a process held 

within a specified period of time after the filing of the 

complaint, before the parties have engaged in substantial 

discovery but after they have had time to develop the basis 
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of their case. S In an informal session, each party makes 

an oral presentation to a neutral evaluator with expertise in 

the subject matter of the case. Based on these presentations 

and short briefs submitted in advance, the neutral evaluator 

addresses the strengths and weaknesses of the parties' 

contentions and evidence, identifies and evaluates the 

primary issues in dispute, identifies any areas of agreement 

which can be the subject of a stipulation, and estimates, 

where appropriate, the likelihood of liability and the range 

of damages. The neutral evaluator also may explore the 

possibility of settlement if the parties desire, help the 

parties devise a discovery or motion plan, and discuss 

whether a follow-up session would be fruitful. 6 

In 1985, the Northern District of California 

selected approximately one dozen cases, representing a range 

of civil matters, for participation in a pilot ENE program. 

The court arranged for Professor David Levine of the 

University of California, Hastings College of the Law, to 

monitor the progress of the assigned cases and to analyze the 

program's effect. 

5. Special Issue: ADR in the Courts, Alternatives 103 (July 
1991). 

6. See generally, Brazil, Kahu, Newman & Gold, Early Neutral 
Evaluation: An Experimental Effort to Expedite Dispute 
Resolution, 69 Judicature 279 (1986). 
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Based on the success of the pilot program as 

measured by Professor Levine, the court launched a second 

stage of experimentation in mid-1986. In this second stage, 

the court designated for inclusion in the ENE program about 

150 lawsuits (due to attrition, ENE was held in on:y 67 

cases) and Professor Levine conducted a more elaborate 

analysis of these cases. In addition to tracking the 

progress and outcome of these cases, Levine and his staff 

collected, through written questionnaires and telephone 

interviews, data and opinions from evaluators, litigators a~c 

clients. The results of Levine's study, summarized below, 

persuaded the court to make ENE a permanent program in 1988, 

General Order No. 26. Early Neutral Evaluation. 

Perhaps the most significant finding reported by 

Levine was that almost 90% of the lawyers whose cases had 

been compelled to participate in ENE expressed the view that 

the program should be expanded to more cases in the federal 
7 court. Overall, participants' reactions to ENE were very 

positive. For example, 52.6% of the attorneys agreed that 

the ENE procedure provided them with new information about 

7. Levine, A Close Look at Three Court-Sponsored ADR 
Programs: Why They Exist, How They Operate, What They 
Deliver, and Whether They Threaten Important Values, 199C 
U. Chi. Legal F. 303, 341. 
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their own case and 58.8% agreed they obtained new informatio~ 

about the other party's case. The parties themselves 
, 

obtained new information about the other party's case (63.5%) 

and even about their own case (40.4%). By similar margins, 

the attorneys and parties agreed that they obtained 

information sooner and at less expense than they would have 

without ENE. The process also helped the participants make 

use of this information: they frequently agreed that it 

enabled them to identify key issues in the case (77.2% of :he 

attorneys, 85.7% of the parties). There was also strong 

agreement that the process improved the prospects for 

settlement (57.8% of the attorneys, 66.6% of the parties). I~ 

fact, in 37% of the cases in which an ENE session was held, a 

settlement was achieved either at the session itself or as a 

direct result of the session. 8 

Participants overwhelmingly agreed that the 

evaluators made useful contributions to the parties' 

understanding of their cases (80% of the attorneys, 81% of 

the parties). More specifically, according to the parties 

and attorneys, the evaluators provided new insights (54.9% of 

8. Levine, Northern District of California Adopts Early 
Neutral Evaluation Dispute Resolution, 72 Judicature 235. 
236 (1989). 
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the attorneys, 61.9% of the parties), a fresh perspective 

(52.6% of the attorneys, 47.6% of the parties), or a more 
. 

complete understanding (46.5% of the attorneys, 52.4% of tr.e 

parties). Evaluators also reportedly facilitated 

communications (60.2% of attorneys, 52.4% of parties), 

identified key issues (75.4% of attorneys, 47.5% of parties), 

and improved prospects for settlement (54.9% of attorneys, 

58.5% of parties). Less frequently, evaluators enabled 

parties to enter into stipulations of facts (20.2% of 

attorneys), discovery plans (30.9% of attorneys), or to shape 

the future of the case through motions (33.4% of attorneys). 

Virtually all parties and attorneys agreed that the 

evaluators were not biased and were prepared for the ENE 

session. Most participants indicated that in the future it 

would be fair to charge a fee for the evaluation, in the $5(0 

range, if the charge were split equally between the parties 

(the evaluators presently serve on a 2fQ bono basis). Id. 

Given these statistics, it is not surprising that 

when asked to comment on their satisfaction with the program, 

both attorneys and parties indicated a high level of 

satisfaction (79.6% of attorneys, 73.8% of parties) and 

agreed that ENE was fair (94.5% of attorneys, 88.1% of 

parties). 
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Limited data exist on the costs and potential 

savings of ENE. Just under half (47%) of the litigators 

polled believed that ENE reduced the overall cost of 

litigating their cases. However, since it is impossible to 

determine the costs that would have been incurred had there 

been no ENE program, this evidence is not a reliable measure 

of cost savings. Levine, supra note 7, at 343. 

While the Northern District of California has the 

most extensive ENE program, other federal and state courts 

have begun experimenting with ENE. District of Connecticu~ 

Judge Robert C. Zampano has developed a judicially supervised 

Special Masters Program that resembles early neutral 

evaluation (except that it generally occurs after discovery 

is completed). For over twenty years, Judge Zampano has 

asked neutrals with subject matter expertise to conduct 

confidential settlement negotiations. and the process is now 

governed by Connecticut District Court Local Rules 11 and 28. 

Experts chosen by court administrators and judges meet with 

the parties and their counsel. analyze and evaluate each 

side's claims. conduct settlement discussions not attended by 

the judge and submit to the parties a non-binding settlement 

proposal. Over 40% of the cases in which neutral evaluation 

is conducted settle immediately following the procedure. 

Zampano, Court-Annexed ADR: A View From the Bench 11. 
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The federal district court for the District of 

Columbia launched a voluntary ENE program a year and a half 

ago. The Eastern District of California is now conducting a 

pilot ENE program. Courts in several states, including 

Colorado, Ohio and Hawaii, are also developing ENE prograrr.s. 

Special Issue: ADR in the Courts, supra note 5, at 101. 

ii. Mini-Trial 

The mini-trial is a settlement procedure in which a 

panel comprised of party representatives with settleme~t 

authority--preferably senior executives who have no persona} 

involvement in the subject matter of the case--and a neut:a: 

advisor hear an abbreviated presentation of each party's 

"best case." Following the presentations, the party 

representatives meet and attempt to reach a pragmatic 

resolution. The procedure usually occurs after significant 

discovery has been taken. 9 By directly exposing clients to 

the other party's views as well as the opinion of a neutral 

advisor, the mini-trial assists the parties to appreciate the 

weaknesses of their own case and therefore to assume a 

realistic settlement position. 

9. CPR Legal Program, Alternatives to the High Cost of 
Litigation 8 (Special Issue 1985). 
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The mini-trial has been used with success by Judge 

Robert E. Keeton of the District of Massachusetts, Judge 

Sherman G. Finesilver of the District of Colorado, Judge 

Donald E. Ziegler of the Western District of Pennsy:vania, 

and by judges in the Western District of Michigan (under 

Local Rule 44(c». 

iii. Summary Jury/Non-Jury Trial 

The summary trial is an abbreviated trial, usually 

held after the close of discovery, at which a jury or judge 

renders a non-binding verdict. This ADR option consists of 

informal, brief presentations (usually without testimony) of 

each side's case to the trier of fact. After the advisory 

judgment is rendered, counsel are permitted to question the 

judge or jury to explore the reasoning behind the judgment 

and to assess how the fact finder reacted to particular 

arguments or evidence. If the parties fail to settle after 

the advisory judgment is rendered, the case proceeds to de 

novo trial before a new judge or jury, at which the advisory 

judgment is not admissible. The procedure is designed to 

improve the accuracy of litigants' expectations about trial 

outcomes at a lower cost than traditional forms of litigation 

and to thereby spur settlement negotiations. Id. at 6-7. 
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The summary trial was developed by Judge Thomas J. 

Lambros of the Northern District of Ohio. Id. at 6. Judge 

Lambros first used a summary trial in March 1980, and as of 

January 1984, 92% of the cases in which a summary trial was 

held in that district settled prior to de novo trial. Id. 

Currently, thirteen federal district courts have local rules 

specifically authorizing summary trials, and many judges in 

districts without local rules hold them on an ad hoc basis. 

Special Issue: ADR in the Courts, supra note 5, at 105. 

the District of Connecticut, for example, Magistrate F. Owe~ 

Eagan, under the direction and supervision of Senior Judge T. 

Emmet Clarie, holds summary jury trials, and over 40% of the 

cases submitted settle immediately following the process. 

iv. Medical Review Panel 

This ADR option, which has been implemented by local 

rule in the Eastern and Western Districts of Pennsylvania, is 

used in personal injury actions. A judge may, after 

consulting with the parties, order that the plaintiff undergo 

an examination by an impartial medical expert or experts 

designated by the court. The court may choose the expert 

from a panel established for this purpose by a state or local 

medical society, or may permit the parties to make 
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nominations and select from among those nominated. Copies of 

the report of the examining physician are made available to 

all parties, and the doctor may be called as a witness at 

. I 10 trla . 

b. Recommendations 

There is little statistical information available -~ 

enable us to conduct a thorough evaluation of the above ADR 

options. Nevertheless, with the exception of the medical 

review panel, these ADR devices have been used with success 

by a number of courts. We do not reco~~end that a medical 

review panel be offered as an option. The clerks of the 

Eastern and Western Districts of Pennsylvania report that the 

medical review panel is rarely used, and has been largely 

unsuccessful in resolving disputes when it is chosen. 

Rather, use of this option seems merely to add another 

medical expert to the list of experts who will testify at 

trial. We conclude that use of a medical review panel will 

not ease the court's burden or result in any savings of cost 

or time to litigants. Based upon the available information, 

we recommend that, in addition to arbitration, early neutral 

10. Eastern District of Pennsylvania Local Rule 25; Western 
District of Pennsylvania Local Rule 5. 
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evaluation, mini-trial, and summary jury/non-jury trial a:s) 

be made available to litigants through a voluntary 

court-annexed program. The voluntary program should also 

make court-annexed mediation available on a voluntary bas:s 

for cases that do not meet the eligibility requirements fo~ 

mandatory referral. 

Under the proposed voluntary ADR program, the 

assigned judge would send, with the notice of the Rule 16 

pre-trial conference, ~he local rules implementing the 

voluntary ADR program, informational mater:al explaining each 

of the available ADR options and the cases which they are 

best suited to resolve, and a questionnaire, to be completed 

and returned to the court by counsel prior to the conference, 

designed to solicit information relevant to the selection of 

an appropriate ADR mechanism. At the conference, the judge 

would review the completed ~~estionnaires with the parties 

and, if appropriate, make a recommendation to the parties to 

pursue one of the available options. Counsel should be 

prepared to explain to the court why the recommended option 

is not appropriate. If counsel for the parties did not 

consent to use the recommended ADR option, or some other 

option, the case would proceed to -r:al in the usual manner. 

The completed questionnaires would not be filed with the 
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court and would not become part of the court record. A 

proposed stipulation for the referral of cases to the 

program, a proposed local rule and relevant forms for 

voluntary court-annexed arbitration, a proposed local rule 

for voluntary ADR, and a proposed questionnaire are attached 

as Appendix 4. 

Some courts authorize the assigned judge to order 

the parties to engage in ADR without the parties' consent. 

For example, in the Multidoor Courthouse program in place in 

the Superior Court of the District of Columbia, the court has 

the power to order the parties to participate in the ADR 

procedure determined to be most suitable based on responses 

provided by the litigants on a case classification form. The 

court may alternatively decide not to submit a case to 

ADR.11 Matching Fuss to Forum: D.C. Trial Court's 

Creative ADR submission to ADR raises questions of fairness. 

Some ADR procedures, such as summary trials and mini-trials, 

may require the parties to reveal trial strategy and impose 

significant financial burden on the litigants. One circuit 

court has therefore held that the judge may not order parties 

11. Matching Fuss to forum: [)~r,::. Trial Court· s.(~'~~J:i·!e ADP 
Ca~~-Classification Procedures, Alternative U~C1rch 
1991) . 
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to participate in a su~mary jury trial. Strandell_~~ck~~n 

~ounty, 838 F.2d 884 (7th Cir. 1988). But see McKayv. 

Ashland Oil Co., 120 F.R.D. 43 (E.D. Ky. 1988); see also 

Arabian American Oil Co. v. Scarfone, 119 F.R.D. 448 (M.D. 

Fla. 1988). 

On a purely practical level, a program in which 

parties may be ordered to submit to neutral evaluation or 

even the more adversarial processes such as summary 

jury/non-jury trials or mini-trials is less likely to 

succeed. Because ADR procedures require cooperation and a 

willingness by the parties to participate actively, 12 

critics argue that forcing the parties to take part defea~s 

the very purpose of these mechanisms and fails to result in a 

resolution of the case. Id. 

If both parties consent to one of the ADR options, 

the parties would stipulate to refer the case to alternative 

dispute resolution (see Appendix 6) and would pursue that 

option in accordance with procedures set forth in the local 

rules. 

12. CPR Legal Program, ADR and the Courts: A Manual for 
Judges and Lawyers, 212 (Butterworth Legal Publishers 
1987) . 
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TABLE A 
Summary of Arbitration Case Tracking Statistics 

E.O. N.D. M.D. M.D. O. W.O. W.O. W.O. W.O. E.O. 
Pa. Cal Fla. N.C. N.J. Okla. Tex. Micb. Mo. NY. 

Filings from: 1185 101S4 10184 1185 3185 5185 5185 7185 12/85 1186 
to: 12/85 12/85 9185 6186 3186 4186 10186 12/86 11186 12/86 

Number of Cases 
ldenlified IS Eligible 2.415 669 630 161 1,376 596 144 579 261 423 

Percentage removed 
or consolidated 13 10 10 21 16 8 31 15 31 1l 

Actual Arbitration 2.094 599 569 127 1.161 547 ]00 495 179 3ii 
Caseload 

Number (%) 55 19 27 5 52 11 4 23 9 2 
of pendiDg cases (3) (3) (5) (4) (4) (2) (4) (5) (5) (3) 

Number (%) of 2.039 580 542 122 ].109 536 96 472 170 375 
closed c:ases (97) (97) (95) (96) (96) (98) (96) (95) (95) (9il 

Percentage Closed: 
Before referral 48 59 45 34 55 57 40 28 25 61 
Aft.tr referral. 

before bearing 36 28 27 40 29 22 27 30 39 26 
After bearing. 

DO dt IIOVO demand 7 7 8 8 8 10 14 12 15 8 
After dt IIOVO demand 

before erial 7 4 18 14 7 9 18 28 18 5 
After erial began 3 1 2 4 1 2 2 2 4 

Arbitrations IS a Percentage 
of All Cases 17 14 30 26 18 22 35 43 36 14 

De Novo Demands as a 
PerceDtage of 

All cases 11 7 23 19 11 12 22 32 23 7 
AJJ arbitrations 62 49 74 70 58 55 63 74 61 46 

Trial Rate as a 
Pe:c.eDtage of 

All closed cases 3 1 2 4 1 2 2 2 3 <1 
All closed arbitratioDs 18 11 7 16 7 8 6 5 10 2 
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PROPOSED LOCAL RULE FOR VOLlJl".i'TARY ADR PROGRAM 

A. Materials Pro ... ided to Litigants 

1. Notification to the parties of an initial pre-trial conference pursuant to Rule 16 of the Federal 
Rules of Civil Procedure shall be acwmpanied by a copy of this loc.al rule, informational material explaining 
each of the ADR options available under this rule, and a questionnaire soliciting information about the case 
relevant to the selection of an appropriate ADR option. 

2. The questionnaire shall be completed by counsel and returned to the assigned judge at least ten 
(10) days prior to the dale of the conference. 

B. Initial Pre·Trial Conference 

1. The assigned judge shall re"';ew and discuss the completed questionnaires with counsel at the 
initial pre·trial conference in order to determine which ADR option would be best suited for the case. If 
appropriate, the judge shall made a recommendation to the parties to pursue one of the available ADR 
options. 

2. If counsel consent to use the recommended option, or one of the other available ADR options, 
then counsel shall execute a stipulation consenting to the referral of the case to the voluntary arbitration 
program and the court shall issue an order directing the clerk to designate the case for the chosen ADR 
option in accordance witb this rule. If ADR fails to result in the resolution of the action, then the case shall 
be returned to the calendar of the court and treated for all purposes as if it had not been referred to ADR, 
and any right of trial by jury that a party would othenr.ise have shall be preserved inviolate. 

3. If counsel for the parties do not consent to use ADR, then the case shall proceed in the usual 
manner. 

C. Mediators and Evaluators 

1. Certification of Mediators and Evaluators. The Chief Judge shall certify as many mediators and 
evaluators as determined to be necessary under this rule. 

2. Minimum Qualifications. An individual may be certified to serve as a mediator or evaluator if he 
or she: (a) has been for at least five years a member of the bar of any state or the District of Columbia; (b) 
is admitted to practice before this court; and (c) is certified by the Chief Judge to be competent to perform 
the duties required. 

3. Separate lists of all persons certified as mediators and evaluators shall be maintained by the 
Clerk. The list of certified evaluators shall indicate each evaluator's area of expertise. 

4. Each certified mediator and evaluator shall be required to attend training sessions prior to 
serving as deemed necessary by the court. 

5. Compensation. Each mediator and evaluator shall be compensated at the rate of $75.00 per case. 
The compensation shall be borne by the parties equally and shall be deposited with the Oerk by the parties 
within ten (10) days from the date of the order referring the case to ADR. In the event that the ADR 
proceeding is protracted, the mediator or evaluator may petition the assigned judge for additional 
compensation. If additional compensation is permitted, then the parties shall deposit the additional amount 
with the clerk within ten (10) days from the date of the order approving the additional compensation. The 
Oerk shall distribute the compensation to the mediator or evaluator &hortly after the conclusion of the ADR 
process. 



'j 

f1 , , 

-. , . 

;: ! 

-. · ............. -._- .... --- .. ~-
-~ - . - ---- ... -..... -.- ......... .,.--~.--- .. .......:::::.. • 

D. Available Court-Annexed ADR Options 

1. Arbitration 

a. Voluntary non-binding arbitration ~ be conducted in accordance with the local rule 
governing mandatory court-annexed arbitration. 

2 

b. Upon the consent of the parties, the court shall order that the action be referred to non. 
binding arbitration in the same manner as if the ca.se had been eligible for referral to the mandatory 
arbitration program, and the Clerk ~ designate and treat the action as if it bad been referred for 
mandatory arbitration. 

2. Mediation 

a. Selection of the Mediator. If the parties are able to agree upon the selection of a 
mediator, they shall so notify the Clerk within ten (10) days from the date of the order referring the ca.se t·) 
mediation. If the parties cannot agree, then the Clerk shall choose a mediator at random from among the 
individuals on the list of cenified mediators. The mediator shall disqualify himself or herself in any action in 
which he or she would be required under 28 U.S.C. § 455 to be disqualified if a justice. judge or magistrate. 
The Clerk shall promptly notify the parties of the name of the mediator. 

b. Mediation Procedure. Upon notification to the parties of the name of the mediator, the 
parties shall provide to the mediator copies of their respective pleadings. The mediator shall flX a time and 
place for the initiaJ mediation conference and all adjourned sessions. All conferences must take place within 
this district, and the parties must be given at least fourteen (14) days written notice of the initial conference 

c. Attendance. The attorney primarily responsible for handling each party's ca.se shall 
attend the initial mediation conference and all adjourned sessions and shall be prepared to discuss all liability 
issues, damages issues, and his or her client's settlement position in detail and in good faith. The mediator 
may, at his or her discretion. require that party representatives with settlement authority be present at any 0:' 

the conferences. Failure of any party to participate in the mediation process in good faith shall be reported 
to the assigned judge by the mediator and may result in the imposition of sanctions pursuant to Rule 16(1) o' 
the Federal Rules of Civil Procedure. 

d. Confidentiality. All proceedings of the mediation conference(s), including any statement 
made by any party, attorney or other participant, shall, in all respects, be privileged and confidential, and 
shall not be reported., recorded., placed in evidence, made known to the assigned judge, or construed for any 
purpose as an admission against interest. No party shaJl be bound by anything done or said at mediation 
conferences unless a settlement is reached, in which event the settlement agreement shall be reduced to 
writing and shall be binding upon all parties to that agreement. 

e. Mediator's Role. Through the mediation conference(s), the mediator shall attempt to 
defme issues, suggest possible resolutions, and otherwise assist the parties in reaching their own negotiated 
settlement. The mediator may, in his or her discretion. provide the attorneys for th~ parties with a written 
settlement recommendation memorandum, and the attorneys shall forward the memorandum to their clients. 
No copy of any such memorandum shall be rued with the court or made available in whole or in part, 
directly or indirec:tJy, to the assigned judge. 

f. Settlement. If the mediator is successful in settling the action. the settlement agreement 
shall be reduced to writing and executed by the parties together with a stipulation of discontinuance. The 



stipulation shall be presented by the parties to the assigned judge for approval, and the action shall be 
dismissed ......;th prejudi~. 
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g. Failure to Reach Setuement. U the mediator is unable to mediate a settlement, he or 
she shall prompuy file """;th the Clerk a noti~ indicating that the mediation requirements of this rule have 
been met but that no setUement has been achieved. Upon r~ipt of this noti~, the Clerk shall pla~ the 
action on the court calendar and the action shall be treated for all purposes as if it had not been referred to 
mediation. 

3. Early Neutral Evaluation 

a. Selection of the Evaluator. The Clerk shall select a neutral evaluator """;th expertise in 
the subject matter of the action from among the individuals on the list of ~rtified neutrals. The evaluator 
shall disqualify himself or herself in any action in which he or she would be required under 2S U.S.c. § 455 
to be disqualified if a justj~, judge or magistrate. The Clerk shall promptly notify the parties of the name of 
the evaluator. 

b. Early Neutral Evaluation Procedure. Upon notification to the parties of the name of the 
evaluator, the parties shall provide to the evaluator copies of their respective pleadings. The evaluator shall 
flx a time and pla~ for the evaluation sessiQn. The session must take pla~ within this district, and the 
parties must be given at least fourteen (14) days 'Mitten noti~ of the date of the session. No later than five 
(5) days in advan~ of the evaluation session, each party shall submit to the evaluator, and serve on all other 
parties, a written evaluation statement. Such statement may not e~ ten pages and must (i) address 
whether there are any legal or factual issues whose early resolution might redu~ the scope of the dispute or 
contribute significantly to the productivity of settlement discussions, and (ii) identify the discovery that 
promises to contribute most to equipping the parties for meaningful settlement negotiations. These 
statements shall not be fLIed with the court, and their contents shall not be disclosed in whole or in part, 
directly or indirectly, to the assigned jUdge. 

c. Altendan~. Counsel for each party and the parties themselves shall attend the 
evaluation session, consistent """;th the purpose of early neutral evaluation to afford litigants an opportuniry to 
articulate their position and to hear, rust hand, opposing parties' versions of the matter in dispute. A party 
other than an individual (e.g., a corporation, association, partllership, governmental agency) shall satisfy this 
attendan~ requirement if it is represented at the session by a person (other than counsel) with authority to 
bind the party to terms of a settlement and to enter into stipulations. Failure of any party to participate in 
the evaluation session in good faith shall be reported to the assigned judge by the evaluator and may result in 
the imposition of sanctions pursuant to Rule 16(f) of the Federal Rules of Civil Procedure. 

d. Confidentiality. All proc.eMinp of the evaluation session, including any statement made 
by any party, attorney or other participant, &hall. in all respects, be privileged and confidential, and shall not 
be reported, recorded, placed in evidence, made mown to the assigned judge, or construed for any purpose 
as· an admission against interest. No party shall be bound by anything done or said at an evaluation session 
u;Jess a settlement or stipulation is entered into, in which event the settlement agreement or stipulation shall 
be reduced to 'Miting and shall be binding upon all signatory parties. 

e. The Evaluation Session. The evaluator shall have considerable d..i.saetion in structuring 
the evaluation session. The session shall proceed informally and the Federal Rules of Evidence shall not 
apply. There shall be no formal examination or aoss-examination of witnesses. At the session the evaluator 
shall: (i) permit each party to make an oral presentation; (0) help the parties identify areas of agreement 
and, where appropriate, enter stipulations; (ill) ISSeIS strengths aDd weaknesses of parties' coDtentions and 
evidence; (iv) estimate, where feasible, the likelihood of liability and the dollar range of damages; and (v) 
help the litigants devise a plan for sharing the important information and/or conducting the key discovery 
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tbat 'NilI equip them as expeditiously as possible to enter into mea.n.ingfu1 settlement clW:ussions or to posture 
for other forms of disposition. 

f. Settlement. If the action settles during the evaluation session. the settlement agreement 
sball be reduced to writing and executed by the parties together with a stipulation of diswntinuance. The 
stipulation shall be presented by the parties to the assigned judge for approval, and the action shall be 
dismissed with prejudice. 

g. Return to Court Calendar. Following the conclusion of the evaluation session. if DO 

settlement is reached, the evaluator shall file with the Clerk a notice indicating that the early neutral 
evaluation requirements of this rule have been met and shall fonvard to the assigned judge copies of al 
stipulations entered into during the evaluation session. The Clerk shall place the action on the court 
calendar and the action shall be treated for all purposes as if it had not been referred to early neutral 
evaluation. 

4. Mini-Trial 

a. Selection of the Advis~lr. The Clerk shall assign the action for purposes of conducting a 
mini-trial to a magistrate other than the magistrate already assigned to preside over diswvery matters in the 
action, if applicable. The Clerk shall promptly notify the parties of the assignment. 

b. Mini-Trial Procedure. Upon notification to the parties of the assigned magistrate. lhe 
parties shall provide to the magistrate copies of their respective pleadings. The magistrate shall schedu.e the 
mini-trial to commence approximately 180 days from the date the action was referred for mini-trial. Acy 
party may request a continuance from the magistrate based upon a showing that sufficient discovery has not 
been conducted to enable the party to present its case. 

c. Attendance. COUDsel for each party and the parties themselves shall attend the min -
trial, consistent with the purpose of the mini-trial to afford litigants an opportunity to articulate their po!.ition 
and to hear, rust hand, an abbreviated presentation of eac:h party's best case. A party other than an 
individual (e.g., a corporation, association, partnership, governmental agency) shall satisfy this attendance 
requirement if it is represented at the session by a person (other than couusel) with authority to bind the 
party to terms of a settlement Failure of any party to participate in the mini-trial in good faith shall be 
reported to the assigned judge by the magistrate and may result in the imposition of sanctions pursuant 10 

Rule 16(f) of the Federal Rules of Civil Procedure. 

d. Confidentiality. All proceedings of the mini·trial, including any statement made by any 
party, attorney or other participant, shall, in all respects, be privileged and confidential, and shall not be 
reported, recorded, placed in evidence, made bown to the assigned judge, or construed for any purpose as 
an admission against interest. No party shall be boUDd by anything done or laid at an evaluation session 
unless a settlement is entered into, in whic:h event the settlement agreement shal1 be reduced to writing and 
shall be binding upon all parties. 

e. The Mini-Trial Presentations. Couusel for each party shall give an oral presentation of 
his or her client's affirmative case to a panel consisting of the magistrate and the party representatives. 
Couusel shall also be permitted to present a rebuttal case and give a summation. The session shall proceed 
informally and the Federal Rules of Evidence shall not apply. There shall be nO formal examination or 
cross-examination of witnesses. The magistrate shall establish a time limit for the presentations and shall 
have considerable discretion in structuring all other necessary procedural rules. 

f. Settlement Discussions. At the conclusion of the presentatioDS, the magistrate shalllDeet 
with the party representatives and counsel to attempt to arrive at a settlement. The magistrate shall reviel\! 
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the strengths and weaknesses of the parties' positions and, where appropriate, suggest a dollar range for 
settlement. 

g. Settlement. If the mini-trial results in a settlement, the settlement agreement shall be 
reduced to 'Writing and shall be executed by the parties together with a stipulation of discontinuance. The 
stipulation shall be presented by the parties to the assigned judge for approval, and the action shall be 
dismissed with prejudice. 

5 

h. Return to Court Calendar. If no settlement is reached following the conclusion of the 
mini-trial, the magistrate shall file with the Clerk a notice indicating that a mini-trial has been conducted but 
that no settlement has been reached. The Clerk shall place the action on the court calendar and the action 
shall be treated for all purposes as if it had not been referred for a mini-trial. 

5. Summary Jury INon-Jury Trial 

a. Selection of the Presiding Judge. The Clerk shall assign the action for purposes of 
conducting a summary trial to a judge other than the assigned judge. The Clerk shall promptly notify the 
parties of the assignment. 

b. Summary Trial Procedure. Upon notification to the parties of the presiding judge, the 
parties shall provide to the judge copies of their respective pleadings. The judge shall schedule the summary 
trial to commence approximately 180 days from the date the action was referred for summary trial. Any 
party may request a continuance from the judge based upon a showing that sufficient discovery has not been 
conducted to enable the party to present its ease. If the parties have waived their right to a jury trial, then 
the summary trial shall be conducted before the presiding judge who shall render the advisory verdict. If the 
parties have preserved their right to jury trial, then the summary trial shall proceed before the presiding 
judge and a six-member jury selected in the usual manner from the court's jury poo~ and the jury shall 
render the advisory verdict. 

c. Attendance. Counsel for each party and the parties themselves shall attend the summary 
trial, consistent with the purpose of the summary trial to afford litigants an opportunity to articulate their 
position and to hear, rust hand, an abbreviated presentation of each party's best ease. A party other than an 
individual (e.g., a corporation, association, partnership, governmental agency) shall satisfy this attendance 
requirement if it is represented at the session by a person (other than counsel) with authority to bind the 
parry to terms of a settlement. Failure of any party to participate in the summary trial in good faith may 
result in the imposition of sanctions by the presiding judge pursuant to Rule 16(f) of the Federal Rules of 
Civil Procedure. 

d. Confidentiality. All proceedings of the summary trial, including any statement made by 
any party, attorney or other participant, shall, in all respects, be privileged and confidential, and shall not be 
reported, recorded, placed in evidence, made knOWD to the assigned judge, or construed for any purpose as 
an admission against interest in a subsequent de novo trial. No party shall be bound at a de novo trial by 
anything done or said at the summary trial. 

e. The Summary Trial PresentatioDS. The attorney presentations shall be organized in the 
manner of a typical trial, except that no witness testimony will be allowed. First, pbintifrs counsel shall 
present an opening statement, followed immediately by defense counsel's opening statement. Next, counsel 
shall present their affirmative eases m turn by providing the faet-fmder with a JWTative overview of the 
evidence, including the identity of witnesses and their anticipated testimony and a description of documentary 
evidence. Next, counsel shall present their rebuttal cases and make closing arguments. The presiding judge 
shall establish a time limit for the presentatioDS and shall have considerable d.isaetion in structuring all other 
necessary procedural rules. 
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f. The Advisory Verdict. In a summary non-jury trial, the presiding judge shall render a 
verdict shortly after the conclusion of the presentations. The verdict need not contain findings of fact or 
conclusions of law. In a summary jury trial, the presiding judge shall give an abbreviated charge to the jury 
following the presentations by counsel. Consensus verdicts s.hall be encouraged, but the jurors shall be 
permitted to render individual verdicts. The verdict rendered shall be purely advisory. 

g. Post·Tri.al Discussions. After the verdict is rendered in a summary jury trial, the 
attorneys and parties shall be given an opportunity to discuss the case with the jurors and to solicit the 
jurors' reactions to particular positions and evidence. The parties and their counsel shall also meet with the 
presiding judge to discuss settlement. The presiding judge shall review the strengths and weak.nessesof the 
parties' positions and, where appropriate, suggest a dollar range for settlement. 

h. Settlement. U the summary trial results in a settlement, the settlement agreement shall 
be reduced to writing and shall be executed by the parties together with a stipulation of discontinuance. The 
stipulation shall be presented by the parties to the presiding judge for approval, and the action shall be 
dismissed with prejudice. 

i. Return to Court Calendar. If no settlement is reached following the conclusion of the 
summary trial, the presiding judge shall rue with the Clerk a notice indicating that a summary trial has been 
conducted but that no settlement has been reached. The Clerk shall place the action on the court calendar 
and the action shall be treated for all purposes as if it had not been referred for a summary trial. 
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UNITED STATES DISTRlCT COURT 
SOtmiERN DISTRICT OF NEW YORK 
•• - •• - • - - - • - - - - •••• - -x 

- - - - - - - - ••• - - - - - •• - - -x 

CERTIFICATION 
OF COUNSEL 
RE: RECOVERABLE DAMAGES 

I, ____________ , counsel for _________ do hereby 

certify pursuant to the Local Arhiuation Rule. that to the best of my knowledge and belief the dJrnages 

recoverable in the above-captioned civil action exceed the sum of SIOO,<XX) exclusive of interest costs, fees and 

punitive dJrnages, 

Dated: ________ _ 

Counsel for 



UNITED STATES DISTRICT COURT 
SOUTIiERN DISTRICf OF NEW YORK 
- • - - •• - •• - • - - - • - • - •• -x 

• - • - ••••••• - ••••••• - -x 

- .... ,.:.: .. -........ -~ .. - ...................... 

ORDER REFERRING CASE 
TO ARBITRA nON 

The above-captioned matter having been designated by the Clerk as eligible for arbitration is 

hereby referred to arbitration pursuant to the Local Arbilration Rule of the Southern District of New York. 

You will be notified by the Cleric at a later date of the date. time and place of the hearing and 

the name of the arbitrator. If all parties desire to arbiaate before a panel of three arbiaators. an appropriate 

stipulation must be submitted to the Clerk within ten (10) days from the date of this order. 

Dated: ________________ _ 

U.S.DJ. 



UNITED STATES DISTRlCT COURT 
SOlITHERN DISTRICT OF NEW YORK 
•• - - ••• - • - - - •••••••• ·X 

•• 0 •• 0 - 0 0 0 ••• 0 0 • 0 0 •• oX 

NOTICE OF 
ARBITRATION HEARING 

Please take note that the above-captioned civil case will be arbitrated pursuant to the Local 
Arbitration Rule of the Soulhem District of New York. 

The arbitration hearing has been scheduled for at 
________ before , who has been selected at random from the 
SDNY's panel of certified arbitrators. You are expected to subsl.lnlially complete discovery prior to the hearing 
date. The Judge may refer the case to a magistrate for purposes of discovery. 

The Federal Rules of Evidence shall be used as guides to the admissibility of evidence. Copies 
or photographs of all exhibits. except those intended solely for impeachment. must be marked (or identification 
and delivered to adverse panies at least ten (10) days prior to the hearing. 

A party may have a recoTding and transcript made of the arbitration hearing. but th::ll pany shall 
make all necessary arrangements and b~ all expenses thereof. 

In the event that lhe parties agree lhat this case wiD be re:ldy (or an arbitration hearing prior to 
the above date, you should advise me in writing within the next fifteen (15) dJys: I will schedule the arbitration 
hearing for an earlier date. 

Very truly yours, 

CLERK OF COURT 

By: __________ _ 

Arbitration Clerk 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF "'EW YORK 
• - •• - • - • - - - - •• - - - - •• -x 

• - - - ••••• - • - • - - • - •• - -x 

STIPULATION TO 
APPOI"'T THREE 
ARBITRATORS 

It is hereby stipulated by and between counsel in the above-captioned matter that the arbltralion 

hearing will be held before a panel of three arbitrators. 

Dated: _____ _ 

Counsel for 

Counsel for 
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l,.JJ\1TED STATES DISTRICT COt;"RT 
SOlJTHER..~ DISTRICT OF NEW YORK 

TO: ARBITRATOR APPOINTED UNDER THE SOUTHERN DISTRICT OF NEW YORK LOCAL 
ARBITRATION RULE 

You have been appointed to serve as an arbitrator pursuant to the provisions of the Local Arbitration 
Rule of the Southern DisDict of New YorK, The appointment shall remain in effect until the termination of the 
arbitration proceeding. 

Please note the following points regarding the arbitr.ltion process: 

l. The Federal Rules of Evidence shall be used as guides to the admissibility of evidence. Relevance 
and efficiency shall be the primary consider:ltions. 

2. The arbitrator shall have the power to issue subpoenas for the :ltlend::mce of witnesses and the 
production of documentary evidence in accord with Rule 45 of the Federal Rules of Civil Procedure. 

3. The arbitration hearing may proceed in the absence of any party who, after due notice, fails to 
appear. but an award shall not be based solely upon the absence of any pany. 

4. A party may transcribe or recorq the proceeding :11 his own expense. Such a recording or transcript 
must be furnished to any other party, unless the panies otherwise agree. 

5. The arbitr.llor shall utilize the Form of Award adopted by the Coun. No findings of fact or 
conclusions of law shall be issued. 

6. The SDNY arbitration clerk is your liaison with the Coun in the event of any questions you may 
have regarding your asSignment He (she) may be reached at _________ _ 

MAXIMUM COMPENSATION FOR ARBITRATOR 

S225.00 Per Case-

Note: The arbitrator shall not be reimbursed for actual expenses incurred in the performance of his or her 
duties. 

In refening to your assigned case please identify it by ilS C3ption. docket number and assigned Judge. 

*If panies have stipulated to a panel of three arbitrators, maximum compensation is S75.00 per arbitr:l1or per 
case. The arbitrator may petition the Court for additional compenSJlion if the hearing is prott::ICted. 
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TO: ARBITRATORS APPOINTED PURSUAJ'I.'T TO LOCAL SONY ARBITRA TIOl'i RUL:: 

OATH OF ARBITRATORS 

"I. , do solemnly swear (or afnrm) that I will 
administer justice without respect to persons, and do equal right to the poor and to the rich. and that I will 
faithfully and impartially discharge and perform all the duties incumbent upon me as arbitr:llor according to the 
best of my abilities and understanding, agre~bly to the Constitution and laws of the United Simes. So help me 
God," 

Signature 

Sworn to and subscribed before me this ________ day of _________ , 19 ___ at 

Signature Title 
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UNITED STATES DISTRlCT COURT 
SOtrrHERN DISTRICf OF r-..'EW YORK 

OATH OF WITNESS 
AT ARBITRATION HEARING 

YOU DO SWEAR (OR AFFIRM) TIlA T THE TESTIMONY YOU ARE 

ABOUT TO GIVE ON 11{E MA TIER NOW BEFORE THE 

ARBITRATION PANEL OF THIS COURT IS 11{E TRUTH, 11{E WHOLE 

TRUTH. AND NOnIING BUT 11{E TRUTH. SO HELP YOU GOD. 

rem$? m •• 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
••• - ••••••••• - - •• - • - -x 

•••••••••••••••••••• ·X 

REPORT OF SETfLEME~'T 
FOLLOWmG THE ARBITRAllOS 

I, the undersigned arbitrator. Imving been duly certified lUld sworn. lUld having heard the above-

captioned civil action on ________ 19 __ • hereby declare that on _______ , 19 __ 

this action was reponed SETI'LED by counsel for the panies. 

Arbilrntor 
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UNITED STAlES DISTRlCT COURT 
SOUTHERN DISTRICT OF NEW YORK 
•••••••••••••••••••• -x 

•• - •••••••••••• - - ••• -x 

, '''' . . . 
# - .... _-... ----_. _ .... -~--- ........ ~ 

ARnITRA TION 
AWARD 

1. the undersigned arbitrator, h.Jving been duly certified and sworn and having heard the above-

captioned civil action on __________ • 19 __ do hereby make the following award pursuant to 

the Local Arbitration Rule of the Southern District of New York. 

Arbitrator 

NOTICE 

This award will become a fm:ll judgment of the court. without the right of appe:ll. unless a 
party rues with the court a demand for trial de 1I0VO within thiny (30) days after the entry of the arbitration 
award. 
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UNITED STATES DISTRlCT COURT 
SOU11lERN DISTRICT OF t-t"EW YORK 
••• - - - - - - - - • - - - - • - • - -x 

- - - ••• - - - - - • - - ••••• - -x 

JUDGMEl\,. 

An arbitration award having been filed on ________ , 19 __ • and thirty (3l1) 

days having elapsed from the entry of the award without any party demanding a trial de novo. it is hereby 

ORDERED and ADJUDGED in accor<b1ce with the Local Arbitration Rule of the Southern 

District of New York that the arbitration award be entered as the judgment of the court. 

By: _________ _ 

U.S.DJ. 
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1 UNITED STATES DISTRICT COURT 
SOtmiERN DISTRICT OF NEW YORK 

, t . - . -..... - - - - - -- - - - - ·x 

- ••••••• - • - - • - • - •••• -x 

DEMAND FOR 
TRIAL DE NOVO 

I, __________ " counsel for __________ , hereby demand a 

trial de novo in the above-c:lptioned m:llter wherein an arbitration award was filed with the Cleric on 

______ , 19_. 

I have deposited with the Clerk of Court an amount equal to the arbitration fees of the 

1 arbitrator as provided in the Local Arbitration Rule. I understand that this sum so deposited will be returned in 

.j 

1 
! 
i 

the event my client obtains a final judgment. exclusive of interest and costs, more favor:lble than the arbitration 

award. If my client does not obtain a more favor:lble result afler tria.!. the sum so deposited shall be paid by the 

Clerk to the arbitrator. 

Dated: ____________ __ 

Counsel for 




